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Pleading   and    Practice. 


CONTRIBUTORY   NEGLIGENCE. 

By  B.  a.  Milburn. 

I.  The  Declaration  or  Complaint,  i. 

1.  Negativing  Contributory  Negligence,  i. 

2.  A  Differe7tt  Doctrine  iti  Some  States,  4. 

3.  Overcoming  Prestimption  Arising  from  Facts,  7. 

4.  Averring  Due  Care  on  the  Part  of  Others  than  the  Plaintiff,  8. 

5.  Statute  Requiring  Absence  of  Contributory  Negligence,  9, 
♦             6.  Wilful  Wrongs,  9. 

II.  Demurrer,  io. 
Ill  Plea  or  Answer,  io. 

1.  General  Denial,  10. 

2.  Confession  and  Avoidance,  11. 

3.  Averment  of  Facts,  12. 

4.  Defetise  Available  without  Plea,  13. 

IV.  Reply,  13. 

V.  Motions  on  the  Pleadings,  14. 

1.  To  Make  Co7np lain t  More  Specific  and  Certain,  14. 

2.  To  Make  Answer  More  Definite  and  Certain,  14. 

3.  In  Arrest  of  fudgment,  14. 

I.  The  Declaration  or  Complaint — 1.  Negativing  Contributory 
Negligence. — The  authorities  are  well-nigh  unanimous  that,  in  an 
action  for  negligence,  the  plaintiff  need  not  allege  that  the  injury 
of  which  he  complains  was  occasioned  without  his  fault,  or  that 
he   was  not  guilty   of   contributory  negligence,^   as  the  rule  is 

1.  The  Declaration  need  Not  Negative  that  court  has  repeatedly  held  that  the 

Contributory  Negligence.  —  Goldthrope  burden    rests  upon    the   defendant   to 

V.  Hardnian,  2  D.  &  L.  442,  13  M.  &  W.  prove  contributory  negligence.  Texas, 
377,  14  L.  J.  Exch.  61;  Dublin,  etc.,  R.  etc.,  R.  Co.  v.  Volk,  151  U.  S.  73; 
Co.  T^.  Slattery,  L.  R.  3  App.  Cas.  1155;  Washington,  etc.,  R.  Co.  r;.  Harmon, 
Knapp  V.  Salsbury,  2  Campb.  500;  147  U.  S.  571;  Hough  r\  Texas,  etc.,  R. 
Knaresborough  v.  Belcher  Silver  Min.  Co.,  100  U.  S.  213;  Indianapolis,  etc., 
Co..  3  Sawy.  (U.  S.)  446;  Holmes  R.  Co.  t'.  Horst,  93  U.S.  291 ;  Wash- 
V.  Oregon,  etc.,  R.  Co.,  6  Savpy.  (U.  ington,  etc.,  R.  Co.  x'.  Gladmon,  15 
S.)   262;     Conroy    v.    Oregon  Constr.  Wall.  (U.  S.)  401. 

Co.,  23  Fed,  Rep.  71.  Authoritative      Expressions  —  Ne-w 

Tile   Supreme   Court   of  the  United     York. — In     Hackford     v.    New    York 

States  has   never  directly  passed  upon     Cent.,  etc.,  R.  Co. ,6  Lans.  (N.  Y.)38i, 

this    question,  it   would  seem,  though     43    How.  Pr.    (N.  Y.)    247,    the  court 
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that  "  it  is  not  necessary  to  allege  matters  which  would  come 


says:  "  No  precedent  of  a  common-law 
declaration  in  case  for  negligence  can 
be  found,  I  think,  in  which  the  plain- 
tiff asserts  that  he  was  free  from  negli- 
gence, nor  any  decision  that  he  is  bound 
to  make  such  proof."  In  Lee  w.  Trov, 
etc.,  Gas  Light  Co.,  98  N.  Y.  115,  the 
court  says  :  "  In  the  multitude  of  cases 
of  this  general  character,  we  know  of 
none  which  requires  of  the  pleader  any 
independent  or  explicit  allegation  that 
the  plaintiff  himself  was  without  fault." 

Missouri. —  In  Crane  v.  Missouri 
Pac.  R.  Co.,  87  Mo.  588,  the  court 
said :  "  It  has  been  settled  in  this 
state,  since  the  case  of  Thompson 
V.  North  Missouri  R.  Co.,  51  Mo. 
191,  that  contributory  negligence  is  a 
matter  of  defense,  and  that  the  onus  of 
establishing  it  is  on  the  defendant,  and 
the  rule  has  been  reiterated  in  the  late 
case  of  Stephens  f.  Macon,  83  Mo.  345. 
If  the  onus  of  proving  contributory 
.negligence,  or  of  knowledge  on  the 
part  of  the  plaintiff  of  defective  ma- 
chinery, rests  on  the  defendant,  it  would 
be  a  singular  rule  of  pleading  to  require 
a  plaintiff  to  aver  negativelj'  that  he 
was  not  guilty  of  contributory  negli- 
gence, or  did  not  have  knowledge  of 
defective  machinery ;  neither  one  of 
which  he  would  be  required  to  prove  to 
make  out  his  case." 

Prevalence  of  the  Rule. — The  rule 
stated  in  the  text  has  been  affirmed  in 
the  following  states  : 

Alabama. — Mary  Lee  Coal,  etc.,  Co. 
V.  Chambliss,  97  Ala.  171 ;  Columbus, 
etc.,  R.  Co.  V.  Bradford,  86  Ala.  574; 
Mobile,  etc.,  R.  Co.  v.  Crenshaw,  65 
Ala.  566;  Bromlej-  v.  Birmingham 
Mineral  R.  Co.,  95  Ala.  397 ;  Holt  v. 
Whatley,  51  Ala.  569;  Smoot  v.  We- 
tumpka,  24  Ala.  112;  Montgomery, 
etc.,  R.  Co.  T'.  Chambers,  79  Ala.  338. 

California. —  House  v.  Mej'er,  100 
Cal.  592 ;  Boyd  v.  Oddous,  97  Cal.  510; 
Magee  v.  Northern  Pac.  Coast  R.  Co., 
78  Cal.  430;  Yik  Hon  v.  Spring  Val- 
ley Water  Works,  65  Cal.  619;  Robin- 
son V.  Western  Pac.  R.  Co.,  48  Cal.  409. 

Florida. — Orlando  -•.  Heard,  29  Fla. 
5S1. 

Georgia. — Augusta  R.  Co.  -;.  Glover, 
92  Ga.  132;  Georgia  Midland,  etc.,  R. 
Co.  T'.  Evans,  87  Ga.  673. 

Illinois. — Consolidated  Coal  Co.  v. 
Wombacher,  134  111.  57;  Chicago,  etc., 
R.  Co.  V.  Hines,  33  111.  App.  271  ; 
Chicago,  etc.,  R.  Co.  v.  Coss,   73   111. 


394;  Cox  V.  Brackett,  41  111.  222. 
See,  contra,  Chicago,  etc,  R.  Co.  -•. 
Clough,  134  111.  580;  45  Am.  &  Eng.  R. 
Cas.  137,  wherein  it  was  held  that  fail- 
ure to  negative  contributory  negli- 
gence was  waived,  unless  taken  advan- 
tage of  by  demurrer  or  otherwise  ;  the 
obiter  dictufn  in  Illinois  Cent.  R.  Co. 
V.  Nowicki,  148  111.  29;  and  Calumet 
Iron,  etc.,  Co.  v.  Martin,  115  111.  358. 
In  the  last  case  Scholfield,  J.,  says  : 
"  From  the  earliest  reported  case  in 
our  reports,  where  the  question  was 
passed  upon,  to  the  present  time — a 
period  of  more  than  thirty  years — the 
general  rule  has  been  declared  and  rec- 
ognized in  opinions  announced  from 
time  to  time,  that,  in  order  to  recover 
for  injuries  from  negligence,  it  must  be 
alleged  and  proved  that  the  party  in- 
jured Was,  at  the  time  he  was  injured, 
observing  due  or  ordinary  care  for 
his  personal  safety."  So  much  of  this 
statement  as  announces  the  necessity 
to  allege  due  care'  on  the  part  of  the 
plaintiff  is  obiter  dictum,  the  question 
being  upon  whom  rested  the  burden  of 
proof;  and  none  of  the  forty-three  cases 
cited  support  such  dictum,  but  all  turn 
upon  questions  of  evidence  and  instruc- 
tions, except  Illinois  Cent.  R.  Co.  T.Sim- 
mons,  38  111.  242,  wherein  it  was  held 
that  a  declaration  containing  no  aver- 
ment as  to  the  due  care  of  the  plaintiff, 
if  defective  in  that  particular,  was  cured 
by  the  verdict;  and  Chicago,  etc.,  R. 
Co.  n.  Hazzard,  26  111.  373,  wherein  the 
defendant  filed  a  plea  of  not  guiltv,  and 
the  court,  although  it  said  that  no 
question  was  raised  as  to  the  sufficiency 
of  the  declaration,  remarked  that  'it 
would  seem,  on  the  principles  of  correct 
pleading,  that  his  [the  plaintiff's]  exer- 
cise of  proper  care,  as  well  as  the  neg- 
ligence of  the  defendant,  should  be 
alleged  in  the  declaration."  In  Schmidt 
V.  Sinnott,  103  111.  160;  Chicago,  etc., 
R.  Co.  V.  Harwood,  go  111.  425;  and 
Missouri  Furnace  Co.  -'.  Abend,  107 
111.  44,  three  other  of  the  cases  cited, 
the  declaration  in  each  case  alleged 
that  the  plaintiff  exercised  proper  care, 
but  the  sufficiency  of  the  declaration 
was  not  questioned  or  passed  upon  by 
the  court.  In  Chicago,  etc.,  R.  Co.  v. 
Crowder,  49  111.  App.  154,  the  court 
used  the  language  last  above  quoted ; 
but  the  sufficiency  of  the  declara- 
tion was  not  a  question  before  the 
court. 
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more    properly  from   the   other  side,"  and   contributory   negli- 


lo-wa. — Mayes  v.  Chicago,  etc.,  R. 
Co.,  63  Iowa  562 ;  Albee  v.  Floyd 
County,  46  Iowa  177.  But  see  Mes- 
senger V.  Pate,  42  Iowa  443,  in  which 
it  was  held  sufficient  to  allege  in  gen- 
eral terms  that  the  plaintiff  was  free 
from  fault.  See  also  Gregory  v.  Wood- 
worth  (Iowa,  1895),  61  N.  W.  Rep.  962. 

Kansas. — Missouri  Pac.  R.  Co.  v. 
McCally,  41  Kan.  639,  655;  Kansas 
City,  etc.,  R.  Co.  v.  Phillibert,  25  Kan. 
582;  Eskridge  v.  Lewis,  51  Kan.  376. 

Kentucky. — Depp  x>.  Louisville,  etc., 
R.  Co.  (Ky.  1890),  14  S.  W.  Rep.  363; 
Louisville,  etc.,  Canal  Co.  v.  Murphy, 
9  Bush  (Ky.)  522;  Louisville,  etc.,  R. 
Co.  V.  Wolfe,  80  Ky.  82  ;  Paducah,  etc., 
R.  Co.  t'.   Hoehl,  12  Bush  (Ky.)  41. 

Minnesota. — Clark  v.  Chicago,  etc., 
R.  Co.,  28  Minn.  69 ;  Hocum  v.  Weith- 
erick.  22  Minn.  152. 

Mississippi. —  Hickman  v.  Kansas 
City,  etc.,  R.  Co.,  66  Miss.  154. 

Missouri.  —  Thompson  v.  North 
Missouri  R.  Co.,  51  Mo.  190;  O'Connor 
t;.  Missouri  Pac.  R.  Co.,  94  Mo.  150; 
Taylor  v.  Missouri  Pac.  R.  Co.,  26  Mo. 
App.  336;  St.  Clair  v.  Missouri  Pac.  R. 
Co.,  29  Mo.  App.  76;  Donovan  v. 
Hannibal,  etc.,  R.  Co.,  89  Mo.  147; 
Thorpe  v.  Missouri  Pac.  R.  Co.,  89  Mo. 
650;  Parsons  v.  Missouri  Pac.  R.  Co., 
94  Mo.  2S6;  Petty  V.  Hannibal,  etc.,  R'. 
Co.,  88  Mo.  320;  Crane  v.  Missouri 
Pac.  R.  Co.,  87  Mo.  588;  Kersey  v. 
Garton,  77  Mo.  645  ;  Loyd  v.  Hannibal, 
etc.,  R.  Co.,  53  Mo.  509;  Fulks  v.  St. 
Louis,  etc.,  R.  Co.,  52  Am.  &  Eng.  R. 
Cas.  280 ;  Hall  v.  St.  Joseph  Water  Co., 
48  Mo.  App.  356;  Young  x>.  Shickle, 
etc..  Iron  Co.,  103  Mo.  324 ;  Northrup  v. 
Mississippi  Valley  Ins.  Co.,  47  Mo.  435. 

Montana.  —  Higley  v.  Gilmer,  3 
Mont.  90. 

Nebraska. — Union  Stock  Yards  Co. 
V.  Conoyer,  38  Neb.  488. 

Nexv  Hampshire. — Smith  v.  Eastern 
R.  Co.,  3S  N.  H.  356;  Corev  v.  Bath, 
35  N.  H.531.  "        ^^     , 

New  Jersey. —  Falk  v.  ^ew  York, 
etc.,  R.  Co.,  56  N.  J.  L.  380. 

N'civ  Tork. — Lee  v.  Troy  Citizens' 
Gas  Light  Co.,  98  N.  Y.  115;  Mele  v. 
Delaware,  etc..  Canal  Co.,  59  N.  Y. 
Super.  Ct.  367;  Urquhart  v.  Ogdens- 
burg,  23  Hun  (N.  Y.)  75;  Wolfe  v. 
Richmond  County,  11  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  270,  19  How.  Pr.  (N.  Y.) 
370;  Hackfordt'.  New  York,  etc.,  R.Co., 
6  Lans.  (N.  Y.)  381,  43  How.  Pr.  (N. 


Y.)  247;  Haskell  v.  Penn  Yan.  5  Lans. 
(N.  Y.)  4S;  Robinson  v.  New  York 
Cent.,  etc.,  R.Co.,  65  Barb.  (N.Y.)  146, 
disapproving  obiter  in  Warner  v.  New 
York  Cent.,  etc.,  R.  Co.,  44  N.  Y.  465. 

North  Carolina. — Under  Acts  North 
Carolina  1887,  c.  33,  the  defendant 
must  plead  contributory  negligence. 
But  the  issue  may  be  waived  by  consent 
and  need  not  be  submitted  to  the  jury. 
De  Berry  v.  Carolina  Cent.  R.  Co.,  100 
N.  Car.  310. 

North  Dakota. — In  Gram  v.  North- 
ern Pac.  R.  Co.,  I  N.  Dak.  252,  it  was 
held  that  the  court  properly  refused  to 
sustain  "  defendant's  objection,  made  at 
the  beginning  of  the  trial,  to  the  intro- 
duction of  any  evidence  in  support  of 
the  complaint,  for  the  reason  *  *  * 
that  the  averment  and  proof  of  the  ab- 
sence of  negligence  on  plaintiff's  part 
was  an  essential  part  of  plaintiff's  case." 
Said  the  court :  "  Respectable  authority 
can  be  found  sustaining  defendant's 
position,  but  the  decided  weight  of  re- 
cent precedents  justifies  the  ruling  of 
the  trial  court." 

Ohio.  —  Cincinnati  St.  R.  Co.  v. 
Nolthenius,  40  Ohio  St.  376;  Mad 
River,  etc.,  R.  Co.  v.  Barber,  5  Ohio  St. 
541.  In  the  former  of  these  cases  the 
court  says,  citing  the  latter :  "  If  the 
plaintiff,  in  the  averments  of  his  petition 
necessary  to  state  his  cause  of  action,  by 
reason  of  his  relation  to  the  defendant 
as  agent,  employee  or  otherwise,  sug- 
gests the  implication  of  negligence 
on  his  part,  that  implication  must  be 
negatived  by  an  allegation  that  he  was 
without  fault.  *  *  *  But  where  the 
relation  between  the  parties  does  not 
require  of  the  plaintiff  any  duty  to- 
ward the  means  from  which  the  injury 
resulted,  beyond  ordinary  care  to  avoid 
injury,  no  such  averment  is  necessary. 
Where  nothing  more  than  ordinary 
care  is  required,  that  degree  of  care 
will  be  presumed."  See  also  Street 
R.  Co.  V.  Fullbright,  7  Cine.  L.  Bull.- 
(Ohio)  187. 

Oregon. — ^Johnston  v.  Oregon  Short 
Line,  ^etc,  R.  Co.,  23  Oregon  94.  In 
Grant  v.  Baker,  12  Oregon  329,  the 
court  held  that  the  burden  of  proving 
contributory  negligence  is  on  the  de- 
fendant, and  said  :  "It  has  always  been 
understood  by  this  court  that  contribu- 
tory negligence  is  a  defense,  and  must 
be  averred  as  such."  But  the  plaintiff 
"must  so  frame  his  complaint  as  not  to 
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gence  is  considered  a  defense  that  the  defendant  must  make.* 
2.  A  Different  Doctrine  in  Some  States. — Though  the  general  rule 
is,  as  above  stated,  that  the  plaintiff  need  not  negative  contributory 
negligence,  yet  there  are  courts  of  considerable  respectability 
which  require  the  plaintiff  in  an  action  founded  upon  negligence 
to  aver  that  he  was  injured  without  fault  on  his  part.^ 


leave  an  inference  that  he  was  guilty  of 
negligence  that  contributed  to  his  in- 
jury."    Kahii  V.  Love,  3  Oregon  206. 

South  Carolina. — Donahue  z'.  Enter- 
prise R.  Co.,  32  S.  Car.  299;  Darwin  v . 
Charlotte,  etc.,  R.  Co.,  23  S.  Car.  531; 
Carter  t.  Columbia,  etc.,  R.  Co.,  19  S. 
Car.  20;  Crouch  f.  Charleston,  etc.,  R. 
Co.,  21  S.  Car.  495. 

Texas. — Denison  v.  Sanford  (Tex. 
Civ.  App.  1893),  21  S.  W.  Rep.  7S4; 
San  Antonio,  etc.,  R.  Co.  v.  Bennett,  76 
Tex.  151;  Missouri  Pac.  R.  Co.  r. Wat- 
son, 72  Tex.  631;  Murray  v.  Gulf,  etc., 
R.  Co.,  73  Tex.  2;  feulf,  etc.,  R.  Co.  --. 
Williams  (Tex.  1888),  7  S.  W.  Rep. 
88;  Texas,  etc.,  R.  Co.  v.  Murphy,  46 
Tex.  356;  Galveston  Rope,  etc.,  Co.  v. 
Burkett,  2  Tex.  Civ.  App.  308,  which 
was  a  case  in  which  a  master's  negli- 
gence consisted  in  knowingly  employ- 
ing an  incompetent  fellow-servant.  It 
was  held  that  the  plaintiff  need  not  al- 
lege ignorance  of  the  fellow-servant's 
incapacity. 

Virginia. — Norfolk,  etc.,  R.  Co.  v. 
Gilman,  88  Va.  239 ;  Southwest  Imp. 
Co.  V.  Andrew,  86  Va.  270;  South 
West  Imp.  Co.  v.  Smith,  85  Va.  306; 
Baltimore,  etc.,  R.  Co.  v.  Whittington, 
30  Gratt.  (Va.)  S05. 

Washington. — Northern  Pac.  R.  Co. 
V.  Hess,  2  Wash.  383;  48  Am.  &  Eng. 
R.  Cas.  91. 

West  Virginia. — Carrico  xk  West 
Virginia  Cent.,  etc.,  R.  Co.,  35  W.  Va. 
389;  Berns  v.  Gaston  Gas  Coal  Co.,  27 
W.  Va.  2S5  ;  Johnson  r.  Baltimore,  etc., 
R.  Co.,  25  W.  Va.  571;  Washington  t'. 
Baltimore,  etc.,  R.  Co.,  17  W.  Va.  190; 
Snyder  v.  Pittsburgh,  etc.,  R.  Co.,  11 
W.  Va.  I  .\,  followed  in  Fowler  v.  Balti- 
more, etc.,  R.  Co.,  18  W.  Va.  579,  8 
Am.  &  Eng.  R.  Cas.  480,  and  ShefT 
V.  Huntington,  16  W.  Va.  307. 

Wisconsin. —  Hoth  v.  Peters,  55  Wis. 
405  ;  Randall  v.  Northwestern  Tel.  Co., 
54  Wis.  140;  Hoyt  V.  Hudson,  41 
Wis.  105 ;  Potter  v.  Chicago,  etc.,  R. 
Co.,  20  Wis.  533. 

Action  against  Innkeeper  for  Loss  of 
Guest's  Goods. — Since  an  innkeeper  is 
prima  facie  liable  for  any  loss  or  injury 


to  the  goods  of  his  guest,  not  occa- 
sioned by  the  act  of  Providence,  the 
public  enemies  or  the  fault  of  the  guest, 
and  the /r/;««  facie  liability  is  based 
upon  the  presumption  that  the  loss  or 
injury  arose  from  the  negligence  or 
fault  of  the  innkeeper,  contributor^' 
negligence  of  the  guest  is  a  matter  of 
defense  which  the  innkeeper  must  show 
to  exculpate  himself,  and  the  complaint 
is  sufficient  without  negativing  con- 
tributory negligence.  Bowell  v.  De 
Wald,  2  Ind.  App.  303. 

1.  Reason  of  the  Rule. — Says  Stephen, 
in  his  work  on  pleading,  p.  350:  "  The 
meaning  [of  the  rule]  is  that  it  is  not 
necessary  to  anticipate  the  answer  of 
the  adversary ;  which,  according  to 
Hale,  C.  J.,  is  '  like  leaping  before  one 
comes  to  the  stile,'  "  citing  Bovy's  Case, 
I  Vent.  217. 

Burden  of  Proof. — As  to  the  burden  of 
proving  contributory  negligence,  or 
that  the  plaintiff  was  free  from  fault, 
see  article  Contributory  Negli- 
gence, in  Am.  &  Eng.  Ency.  Law. 

2.  Plaintiff  must  Negative  Contribu- 
tory Negligence.  —  In  the  following 
states  the  plaintiflf  must  allege  that  the 
accident  was  caused  without  his  fault : 

Indiana.  —  Hochstettler  v.  Mosier 
Coal,  etc.,  Co.,  8  Ind.  App.  442;  Pitts- 
burgh, etc.,  R.  Co.  -'.  Bennett,  9  Ind. 
App.  92;  Pittsburgh,  etc.,  R.  Co.  v. 
Burton,  139  Ind.  357;  Romona  Oolitic 
Stone  Co.  v.  Tate  (Ind.  App.  1S94),  37 
N.  E.  Rep.  1065;  Belt  R.,  etc.,  Co.  v. 
Mann,  107  Ind.  89;  Louisville,  etc.,  R. 
Co.  V.  Bryan,  107  Ind.  51;  Fort  Wayne 
V.  Coombs,  107  Ind.  75  ;  Ivens  -•.  Cin- 
cinnati, etc.,  R.  Co.,  103  Ind.  27;  Louis- 
ville, etc.,  R.  Co.  t'.  Schmidt,  106  Ind. 
73;  Hammond  v.  Schweitzer,  112  Ind. 
246;  Ohio,  et6.,  R.  Co.  v.  Hawkins,  i 
Ind.  App.  213;  Terre  Haute,  etc.,  R. 
Co.  V.  Sherwood,  132  Ind.  129;  Rogers 
V.  Overton,  87  Ind.  411  ;  Pennsylvania 
Co.  V.  Gallentine,  77  Ind.  322;  Williams 
V.  Moray,  74  Ind.  25 ;  Sullivan  t>. 
Toledo,  etc.,  R.  Co.,  58  Ind.  26;  Hig- 
gins  f.  Jeffersonville,  etc.,  R.  Co.,  52 
Ind.  no;  Toledo,  etc.,  R.  Co.  v.  Harris, 
49  Ind.  119;  Jackson  v.  Indianapolis, 
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Sufficiency   of  General   Averments. — But  even    in  those  jurisdictions, 
where  the    facts   alleged  raise  no  presumption   of  contributory 


etc.,  R.  Co.,  47  Ind.  454;  Maxfield  v. 
Cincinnati,  etc.,  R.  Co.,  41  Ind.  269; 
Jeffersonville,  etc.,  R.  Co.  v.  Bowen, 
40  Ind.  545;  Gormlev  v.  Ohio,  etc.,  R. 
Co.,  72  Ind.  31 ;  Jeftersonville,  etc.,  R.  Co. 
V.  Lvon,  55  Ind.  477,  72  Ind.  107; 
Cincinnati,  etc.,  R.  Co.  v.  Peters,  80 
Ind.  168;  Louisville,  etc.,  R.  Co.  v. 
Lockridge,  93  Ind.  191;  Stevens  v.  La- 
fayette, etc..  Gravel  Road  Co.,  99. Ind. 
392  ;  Cincinnati,  etc.,  R.  Co.  v.  Butler, 
103  Ind.  31  ;  Jeffersonville,  etc.,  R.  Co. 
V.  Underbill,  40  Ind.  229;  Cincinnati, 
etc.,  R.  Co.  V.  Eaton,  53  Ind.  307  ;  Low- 
rey  t'.  Delphi,  55  Ind.  250;  Hildebrand 
7'.  Toledo,  etc.,  R.  Co.,  47  Ind.  399; 
Indianapolis,  etc.,  R.  Co.  v.  Robinson, 
35  Ind.  3S0;  Jeffersonville  R.  Co.  f. 
Hendricks,  26  Ind.  228;  Toledo,  etc., 
R.  Co.  V.  Bevin,  26  Ind.  443 ;  Michi- 
gan, etc.,  R.  Co.  V.  Lantz,  29  Ind.  52S; 
Toledo,  etc.,  R.  Co.  v.  Goddard,  25 
Ind.  1S5;  Evansville.  etc.,  R.  Co.  v. 
Dexter,  24  Ind.  411;  Riest  v.  Goshen, 
42  Ind.  339;  Wright  v.  Indianapolis, 
etc.,  R.  Co.,  18  Ind.  16S;  Wabash,  etc.. 
Canal  v.  Mayer,  10  Ind.  400;  Mount 
Vernon  v.  Dusouchett,  2  Ind.  586. 

Maine. — Buzzell  v.  Laconia  Mfg. 
Co.,  48  Me.  1 13. 

Maryland. — Under  Code  Md.,  art. 
75,  §  23,  form  36,  it  is  necessary  to 
allege,  in  an  action  for  an  injury  to  a 
servant,  that  there  was  no  contributor^^ 
negligence  on  his  part.  State  v.  Bal- 
timore, etc.,  R.  Co.,  77  Md.  489. 

Massachusetts.  —  Fuller  t'.  Boston, 
etc.,  R.  Co.,  133  Mass.  491 ;  Raymond 
V.  Lowell,  6  Cush.  (Mass.)  524.  But  see 
May  7'.  Princeton,  11  Met.  (Mass.)  442, 
in  which  it  was  held  that  the  plaintiff 
could  prove  that  he  was  in  the  exer- 
cise of  due  care,  under  an  allegation 
that  he  was  injured  "by  reason  of  the 
defects  aforesaid  in  a  highway  and 
want  of  repair  aforesaid,"  although  his 
own  due  care  was  not  averred.  In  Ray- 
mond V.  Lowell,  6  Cush.  (Mass.) 524,  in 
which  plaintiff  sought  damages  for  an 
injury  sustained  by  reason  of  adefective 
highway,  an  allegation  that  plaintiff 
was  walking  "in  the  due  course  of  his 
business  and  in  a  proper  manner,"  was 
held  sufficient  after  verdict,  and  a  mo- 
tion in  arrest  of  judgment  was  denied. 

Michigan. — Thompson  v.  Flint,  etc., 
R.  Co.,  57  Mich.  300.  See  also  Denman 
z'.  Johnston,  85  Mich.  387. 


Rhode  Island. — Di  Marcho  v.  Build- 
ers' Iron  Foundry  (R.  I.  1892),  27  Atl. 
tep.  328;  Parker  v.  Providence,  etc., 
teamboat  Co.,  17  R.  I.  376. 

In  Justices'  Courts. — In  Indiana  the 
l^laintift"  must  negative  contributory 
negligence  even  in  justices'  courts. 
Cincinnati,  etc..  R.  Co.  v.  Stanley,  4 
Ind.  App.  364  (Ind.  App.  1891),  27  N. 
E.  Rep.  316. 

Freedom  from  Contributory  Negli- 
gence Shown  by  Facts. —  When  the  facts 
alleged  by  the  plaintiff  show  that  he 
was  free  from  fault  he  may  omit  to 
allege  that  he  was  not  guiltj'  of  con- 
tributory negligence.  Cleveland,  etc., 
R.  Co.  V.  Keely,  138  Ind.  600;  Fort 
Wayne,  etc.,  R.  Co.  v.  Gruff,  132  Ind. 
13;  Pennsylvania  Co.  v.  Davis,  4  Ind. 
App.  51 ;  Duffy  v.  Howard,  77  Ind.  182; 
Indiana  Mfg.  Co.  7'.  Millican,87  Ind. 87; 
Jackson  v.  Indianapolis,  etc.,  R.  Co.,  47 
Ind.  454;  Evansville,  etc.,  R.  Co.  v. 
Dexter,  24  Ind.  411;  Michigan,  etc.,  R. 
Co.  V.  Lantz,  29  Ind.  528;  Jefferson- 
ville, etc.,  R.  Co.  V.  Hendricks,  41  Ind. 
48;  Higgins  V.  Jeffersonville,  etc.,  R. 
Co.,  52  Ind.  no;  Louisville,  etc.,  R.  Co. 
V.  Boland,  53  Ind.  398;  Ohio,  etc.,  R. 
Co.  V.  Nickless,  71  Ind.  271.  But  in 
Thompson  v.  Flint,  etc.,  R.  Co.,  57 
Mich.  300,  which  was  an  action  for 
injuries  received  by  the  plaintiff  by 
reason  of  his  horse  becoming  fright- 
ened on  account  of  the  defective  condi- 
tion of  a  railroad  crossing,  an  allega- 
tion that  the  plaintiff  '"took  the  horse 
bv  the  bits,  and  attempted  to  lead  him 
gently  over  said  railroad  at  said  cross- 
ing," was  held  to  be  insufficient  in  the 
absence  of  an  averment  of  the  actual 
exercise  of  due  care. 

Sickness  and  Loss  of  Time. — A  peti- 
tion which  alleges  that  the  accident 
occurred  without  fault  on  the  plaintiff's 
part  is  good,  without  alleging  that  '"he 
did  not  himself  contribute  to  the  sick- 
ness, loss  of  time  and  labor,  and  pa- 
ralysis, for  which  he  also  claims  dam- 
ages." Ohio,  etc.,  R.  Co.  -'.  Nickless, 
71  Ind.  271. 

Injury  in  Disaster  of  Great  Magni- 
tude.— In  Bedford,  etc.,  R.  Co.  7'.  Rain- 
bolt,  99  Ind.  551,  21  Am.  &  Eng.  R. 
Cas.  466,  the  plaintiff  having  been 
precipitated  into  a  river  by  the  giving 
way  of  a  bridge  over  wiiich  he  was 
traveling  in  a  railroad  train,  it  was  held 
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negligence,  a  general  averment  that  the  injury  was  occasioned 
without  the  fault  of  the  plaintiff  is  considered  suflficient,  without 
alleging    specific   acts   to  show  the  exercise  of   prudence,    and 


that  his  complaint  was  not  bad  for 
failure  to  allege  that  he  was  in  the  ex- 
ercise of  due  care  when  he  was  injure*, 
Mitchell,  J.,  saying:  "It  is  suggested 
in  the  argument  that  it  does  not  appear 
but  that  he  may  have  conducted  him- 
self negligently  after  the  bridge  went 
down,  in  the  endeavor  to  extricate 
himself  from  the  wreck,  etc. ;  but  we 
are  not  disposed  to  hold  that  a  passenger 
who  without  fault  becomes  involved 
in  a  disaster  of  the  apparent  magnitude 
of  that  here  described  should  be  required 
to  aver  or  prove  that  he  acted  with 
prudence  and  deliberation  while  so  in- 
volved." 

Averments  in  Lieu  of  Direct  Negation 
of  Contributory  Negligence. — In  an  ac- 
tion for  injuries  received  on  a  railroad 
track,  it  is  not  sufficient  to  allege  that 
the  plaintiif  was  at  the  time  lawfully 
on  the  track  of  the  said  railroad.  In- 
dianapolis, etc.,  R.  Co.  V.  Keeh',  23 
Ind.  133. 

It  is  not  sufficient  to  allege  that  the 
plaintiff  "  has  been "  in  the  exercise 
of  due  care.  Richmond  Gas  Co.  v. 
Baker  (Ind.  1895),  39  N.  E.  Rep.  552. 

Allegations  Sufficient  after  Verdict. — 
In  Madison  v.  Baker,  103  Ind.  41,  an 
action  for  injuries  received  by  a  trav- 
eler on  a  defective  street,  allegations 
that  the  plaintiff,  "  having  no  knowl- 
edge of  said  ditch,  and  believing  said 
highway  to  be  in  good  repair,  and 
while  drivihg*  his  wagon  and  team 
witli  care  along  the  same,  without 
any  fault  or  negligence  on  his  part " 
was  injured  by  the  upsetting  of  his 
wagon,  etc.,  were  held  sufficient  after 
verdict. 

Illegal  Sale  of  Intoxicating  Liquor. — 
In  an  action  by  a  wife  against  a  liquor 
dealer,  for  personal  injuries  and  non- 
support  due  to  the  unlawful  sale  of 
intoxicating  liquor  by  the  defendant 
to  her  husband,  she  need  not  allege 
that  she  was  free  from  contributory 
negligence.  Beem  v.  Chestnut,  120 
Ind.  390. 

Negligent  Use  of  Fire. — Where  the 
injury  complained  of  was  caused  by  fire 
which  the  defendant  negligently  per- 
mitted to  escape,  it  is  not  sufficient  to 
allege  that  the  fire  was  permitted  to 
escape  without  the  fault  of  the  plaintiff, 
but  it  must  be  alleged  that  the  plaintiff 
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was  not  guilty  of  any  negligence  that 
contributed  to  the  injury  sustained  by 
him.  Wabash,  etc.,  R.  Co.  v.  Johnson, 
96  Ind.  40. 

Actions  by  Executors  and  Administra- 
tors.— In  an  action  by  a  personal  rep- 
resentative for  the  negligent  killing  of 
his  decedent  it  is  unnecessary  to  allege 
freedom  from  fault  on  the  part  of  such 
personal  representative.  Indiana  Mfg. 
Co.  V.  Millican,  87  Ind.  87. 

In  Actions  for  Injuries  to  Infants — 
Due  Care  Ofi  the  Part  of  Parents. — In 
Pittsburgh,  etc.,  R.  Co.  v.  Vining,  27 
Ind.  513,  it  w^as  held  that  in  an  action 
for  injury  to  a  child  seven  years  old,  it 
was  sufficient  to  allege  that  it  was  in- 
jured without  fault  of  its  parents,  with- 
out alleging  that  the  child  was  not 
guilty  of  negligence.  And  so  in  La- 
fajette,  etc.,  R.  Co.  v.  Huffman,  28  Ind. 
287,  such  allegation  was  held  sufficient 
where  the  child  was  five  years  old.  In 
New  York,  etc.,  R.  Co.  f.  Mushrush,  1 1 
Ind.  App.  192,  the  action  was  brought  by 
a  parent  for  the  death  of  his  twelve- 
year-old  son,  who  had  been  run  o\  er  by 
a  train  at  a  depot  to  which  he  had  been 
sent  to  meet  his  sister.  It  being  alleged 
that  the  parent  was  free  from  fault,  it 
was  held  unnecessary  to  allege  that  the 
boy  had  sufficient  discretion  to  go  to 
the  depot. 

Due  Care  on  the  Part  of  Child  Only. 
— In  Cleveland,  etc.,  R.  Co.  t'.  Keely, 
1 38  Ind.  600,  where  the  child  was 
eleven  years  old,  it  was  held  sufficient 
to  allege  that  he  was  free  from  fault. 
In  Louisville,  etc.,  Consol.  R.  Co.  v. 
Pritchard,  131  Ind.  564,  a  complaint  al- 
leging that  the  plaintiff,  an  infant,  was 
driving  a  two-horse  team  over  a  rail- 
road track,  and  also  alleging  that  he 
was  in  the  exercise  of  dye  care,  was 
held  good,  the  age  of  the  plaintiff  not 
appearing. 

Due  Care  on  the  Part  of  Both  Par- 
ent and  Child. — In  Sullivan  v.  Toledo, 
etc.,  R.  Co.,  58  Ind.  26,  it  was  held  that 
in  an  action  for  the  death  of  a  minor 
child  it  should  be  alleged  that  both 
the  child  and  its  parents  were  without 
fault;  and  such  allegation  was  held 
necessary  also  in  Terre  Haute,  etc.,  R. 
Co.  V.  Tappenbeck,  9  Ind.  App.  422,  a 
case  where  the  child  was  nine  years 
old.  A  general  averment  that  both  a 
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without  averring  in  so  many  words  that  the  plaintiff  was  not  guilty 
of  contributory  negligence. ^ 

3.  Overcoming  Presumption  Arising  from  Facts— Prima  Facie  NegU- 
gence. — When  the  plaintiff,  in  stating  his  cause   of  action,  details 


five-vear-old  infant  and  its  parents  were 
free  from  fault  is  sufficient,  and  such  an 
allegation  is  a  statement  of  fact  and 
hot  a  conclusion  of  law.  Wasiiburn  v. 
Cliicago,  etc.,  R.  Co.,  68  Wis.  474. 

1.  Negativing  in  General  Terms. — 
Said  the  Supreme  Court  of  Indiana,  in 
Ohio,  etc.,  R.  Co.  t'.  Walker,  113  Ind. 
196,  after  collecting  and  reviewing  the 
cases:  "  The  rule  that  the  general  aver- 
ment is  sufficient  has  been  so  long 
established,  and  so  often  approved,  that 
we  should  feel  bound  to  adhere  to  it 
even  if  we  doubted  its  soundness;  but 
we  think  its  soundness  can  be  vindi- 
cated on  principle.  It  is  in  the  nature 
of  a  negative  fact,  and  an  averment  of 
such  a  fact  cannot  be  made  with  the 
same  particularity  as  an  affirmative 
one.  The  elementary  books,  recogniz- 
ing this,  agree  that  in  such  cases  a  gen- 
eral averment  is  ordinarily  sufficient. 
It  is  evident  that  any  other  rule  would 
be  practically  incapable  of  enforce- 
ment, for  a  negative  fact  can  seldom  be 
alleged  except  generally  and  by  way  of 
denial,  since  anj'  other  course  would 
require  a  process  of  exclusion  and  elim- 
ination that  would  lead  to  an  almost 
endless  pleading.  If  the  specific  facts 
absolving  the  plaintiff  from  fault  must 
be  pleaded,  then  it  would  be  necessary 
to  enumerate  every  fact  that  might  be 
considered  as  tending  to  charge  him 
with  fault,  and  negative  its  existence. 
In  some  cases  this  process  of  enumera- 
tion and  exclusion  would  be  practically 
impossible.  In  others  it  would  lead  to 
a  prolixity  of  pleading  that  would  do 
no  good,  but  would  produce  uncertain- 
ty and  confusion."  , 

In  Pittsburgh,  etc.,  R.  Co.  v.  Wright, 
80  Ind.  1S4,  the  court  says  :  "  The  aver- 
ment that  the  plaintiff  was  without 
fault  is  of  a  technical  character  and  ad- 
mits of  any  legitimate  proof  by  which 
its  truth  can  be  established,  and  as 
matter  of  pleading  it  makes  the  com- 
plaint good  in  that  respect  against  all 
mere  inferences  of  contributory  negli- 
gence, \inless  the  inference  arises  as  a 
necessary  legal  conclusion  from  the 
facts."  Other  cases  declaring  the  same 
rule :  N^w  York,  etc..  R.  Co.  v. 
Mushri^h,  IX  Ind.  App.  192;  Evans- 
ville,  ^tp  ,  P-,  Co-  iJ,  Krapf  (Ind.  1894), 


36  N.  E.  Rep.  901  ;  Kentucky,  etc., 
Bridge  Co.  v.  McKinney,  9  Ind.  App. 
213;  Lake  Erie,  etc.,  R.  Co.  v.  Griffin, 
8  Ind.  App.  47;  Evansville,  etc.,  R.Co. 
V.  Weikle,  6  Ind.  App.  340;  Chicago, 
etc.,  R.^Co.  V.  Smith,  6  Ind.  App.  262; 
Ohio,  etc.,  R.  Co.  v.  Hill,  7  Ind.  App, 
255;  Citizens'  St.  R.  Co.  x\  Merl,  134 
Ind.  609;  Phenix  Ins.  Co.  f.  Pennsyl- 
vania R.  Co.,  134  Ind.  215;  Evansville, 
etc.,  R.  Co.  -'.  Athon,6  Ind.  App.  295; 
Citizens'  St.  R.  Co.  -'.  Spahr,  7  Ind. 
App.  23;  Fort  Wayne,  etc.,  R.  Co.  v. 
Gruff,  132  Ind.  13  ;  Chicago,  etc.,  Coal 
R.  Co.  V.  McDaniel,  134  Ind.  166;  Ohio, 
etc.,  R.  Co.  V.  Levy,  134  Ind.  343; 
Pennsylvania  Co.  x<.  McCormack,  131 
Ind.  250;  Louisville,  etc.,  Consol.  R. 
Co.  ZK  Summers,  131  Ind.  241  ;  Ohio, 
etc.,  R.  Co.  V.  McDaneld,  5  Ind.  App. 
108;  Mississinewa  Min.  Co.  v.  Patton, 
129  Ind.  472  ;  Louisville,  etc.,  R.  Co.  v. 
Berrj',  2  Ind.  App.  427;  Alexandria 
Min.,  etc.,  Co.  v.  Painter,  i  Ind.  App. 
587 ;  Kentucky,  etc..  Bridge  Co.  t'. 
Quinkert,  2  Ind.  App.  244;  Louisville, 
etc.,  R.  Co.  V.  Stommel,  126  Ind.  35; 
Columbus  V.  Strassner,  124  Ind.  482; 
Chicago,  etc.,  R.  Co.  v.  Barnes,  2  Ind. 
App.  213;  Allen  County  i\  Creviston, 
133  Ind.  39;  Louisville,  etc.,  R.  Co.  x\ 
Sandford,  117  Ind.  265;  Anderson  v. 
Hervey,  67  Ind.  420;  Evansville,  etc., 
R.  Co.  V.  Crist,  116  Ind.  446;  Elkhart 
t'.  Witman,  122  Ind.  53S ;  Pittsburgh, 
etc.,  R.  Co.  f.  Hixon,  no  Ind.  225; 
Rushville  v.  Poe,  85  Ind.  S3;  Toledo, 
etc.,  R.  Co.  7'.  Brannagan,  75  Ind.  490; 
Lusk  V.  Davis,  27  Ind.  334;  Gregorv  t'. 
Woodworth  (Iowa,  1S95),  61  N.'W. 
Rep.  962. 

Not  a  Conclusion  of  Law.  —  In  Di 
Marcho  v.  Builders'  Iron  Foundry  (R. 
I.  1S92),  27  Atl.  Rep.  32S,  the  court 
said  :  "  The  defendant  objects  to  the 
sufficiency  of   the  allegation  that  the 

flaintilf  was  in  the  exercise  of  due  care. 
le  insists  that  such  an  allegation  is 
merely  an  inference  or  conclusion  of 
law,  and  that  the  plaintiff  should  set 
forth  particularly  the  acts  he  was  en- 
gaged in  doing  at  the  time  of  receiving 
the  injuries,  so  that  it  may  appear 
whether  or  not  he  %vas  in  the  exercise 
of  due  care.  We  do  not  agree  with 
the  defendant  that  the  allegation  that 
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facts  which  disclose /rm«  facie  that  he  was  guilty  of  contribu- 
tory negligence,  it  is  incumbent  on  him,  for  the  purpose  of  over- 
coming such  inference,  to  allege  that  the  injury  occurred  without 
fault  on  his  part,  and,  unless  the  facts  show  clearly  that  the 
plaintiff  was  in  fault,  such  averment  will  render  the  declaration 
good  on  demurrer.* 

Conclusive  Facts, — If,  however,  the  declaration,  in  stating  the  facts, 
shows  a  clear  case  of  contributory  negligence,  an  allegation  that  the 
plaintiff  was  in  the  exercise  of  due  care,  and  that  he  was  injured 
without  fault  on  his  part,  will  not  avail  him  to  overcome  the  facts.* 

4.  Averring  Due  Care  on  the  Part  of  Others  than  the  Plaintiff. — 
The  declaration  need  not  allege  the  exercise  of  due  care  by  third 
persons  whose  negligence  may  have  contributed  to  the  injury  ; 
and  this  rule  prevails  even  in  those  courts  which  require  the  plain- 
tiff to  negative  negligence  on  his  own  part.* 


the  plaintiff  was  in  the  exercise  of 
due  care  is  an  inference  or  con- 
clusion of  law.  It  is  rather,  at  least 
generally,  an  inference  of  fact;"'  but 
said  thej' :  "  We  think  that  the  plain - 
tifli'  may  properly  be  required  to  state 
the  particular  work  he  was  engaged  in 
at  the  time  of  receiving  the  injuries,  in 
connection  with  the  allegation  .that  he 
was  in  the  exercise  of  due  care." 

1.  Prima  Facie  Negligence  Shown  by 
Facts. — In  Cincinnati  St.  R.  Co.  v. 
Nolthenius,  40  Ohio  St.  376,  the  Su- 
preme Court  of  Ohio  held  that  the 
plaintiff  need  not  allege  that  he  was 
injured  without  his  fault,  unless  the 
other  averments  necessary  to  state  a 
cause  of  action  suggest  the  inference 
that  the  plaintiff  may  have  been  guilty 
of  contributory  negligence.  See  also 
Mad  River,  etc.,  R.  Co.  v.  Barber,  5 
Ohio  St.  541.  In  Allen  County  v. 
Creviston,  133  Ind.  39,  it  was  held  that 
a  petition  alleging  that  the  injury  was 
received  in  attempting  to  cross  a  bridge 
with  an  engine,  boiler  and  wagon,  did 
not  show  such  contributory  negligence 
as  would  overcome  an  allegation  of 
freedom  from  fault ;  and  in  EvansvilJe, 
etc.,  R.  Co.  -•.  Crist,  116  Ind.  446,  the 
court  held  that  where  plaintiff  alleged 
that  she  was  injured  while  riding  on  an 
embankment  thrown  up  by  defendant 
company  along  the  side  of  a  railroad 
track,  the  embankment  being  made  of 
dirt  thrown  out  of  an  excavation  in  the 
highway,  and  being  the  only  place  of 
passage,  she  did  not  show  such  contrib- 
utory negligence  as  would  overcome 
her  averment  that  she  was  f/ee  from 
negligence.  See  also  Texas,  etc.,  R.  Co. 
V.  Murphy,  46  Tex.  356;  Lewis  -•.  Gal- 


veston, etc.,  R.  Co.,  39  Am.  &  Eng.  R. 
Cas.  372,  wherein  it  was  held  that  a 
general  allegation  by  the  plaintiff  that 
he  was  "  without  fault  or  negligence  " 
was  ^sufficient  on  general  demurrer. 
Luby  V.  Chicago,  etc.,  R.  Co.,  52  Iowa 
16S;  Pennsylvania  Co.  v.  O'Shaughn- 
essy,  122  Ind.  5S8 ;  Pittsburgh,  etc.,  R. 
Co.  XK  Conn,  104  Ind.  64. 

2.  Facts  Showing  Contributory  Negli- 
gence Conclusively.  —  The  Supreme 
Court  of  Indiana,  in  Indianapolis,  etc., 
R.  Co.  V.  Wilson,  134  Ind.  95,  held  that 
a  petition  which  alleged  that  a  nine- 
year-old  child  crossed  a  railroad  track, 
after  waiting  for  an  engine  to  pass, 
without  observing  that  a  train  detached 
from  the  engine  followed  the  engine, 
and  that  the  child  was  struck  by  the 
detached  train,  was  bad,  as  it  showed 
contributory  negligence  in  failing  to 
take  time  to  observe  the  train,  and  an 
allegation  of  the  child's  freedom  from 
fault  was  of  no  avail.  See  also  Evans- 
ville,  etc.,  R.  Co.  v.  Griffin,  100  Ind. 
221;  Jeffersonville,  etc..  R.  Co.  f.  Gold- 
smith, 47  Ind.  43;  Fort  Wayne  v. 
DeWitt,  47  Ind.  391 ;  Riest  v.  Goshen, 
42  Ind.  339;  Ream  v.  Pittsburgh,  etc., 
R.  Co.,  49  Ind.  93;  Reynolds  v.  Cope- 
land,  71  Ind.  422;  Romona  Oolitic 
Stone  Co.  V.  Johnson,  6  Ind.  App.  5^0; 
Toledo,  etc.,  R.  Co.  v.  Wingate,"5S 
Am.  &  Eng.  R.  Cas.  232, 

3.  Negativing  Negligence  of  Third 
Persons. — Nappaneo  v.  Ruckman,  7 
Ind.  App.  361,  a  case  in  which  it  was 
held  that  plaintiff  need  not  allege  that 
a  companion  who  tipped  a  plank  in  a 
defective  sidewalk  was  free  from  fault ; 
Allen  County  v.  Creviston,  133  Ind.  39, 
in  which  it  was  held  that  it  need  not  be 
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5.  Statute  Eequiring  Absence  of  Contributory  Negligence. — Where 
the  right  of  action  is  statutory,  and  the  statute  provides  that,  in 
order  to  entitle  the  injured  person  to  maintain  an  action,  he  must 
have  been  free  from  negligence  which  contributed  to  the  injury, 
the  plaintiff  must,  in  his  petition,  negative  contributory  negligence.* 

6.  Wilful  Wrongs. — An  allegation  that  the  plaintiff  was  free  from 
contributory  negligence  is  unnecessary  when  the  wrongful  acts 
on  the  part  of  the  defendant  are  shown  to  have  been  wilfully 
committed,  even  in  those  jurisdictions  which  ordinarily  require 
the  plaintiff  to  allege  that  he  exercised  due  care.* 


alleged  in  an  action  against  a  third 
person  that  decedent's  employer  was  in 
the  exercise  of  due  care;  Kentucky,  etc.. 
Bridge  Co.  v.  Hall,  125  Ind.  220,  in 
which  it  was  said  that,  in  an  action 
against  another  than  his  master,  plain- 
tift'  need  not  allege  that  his  fellow-serv- 
ants were  in  the  exercise  of  due  care  ; 
Lee  V.  Union  R.  Co.,  12  R.  I.  383.  in 
which  it  was  unnecessary  to  allege  due 
care  on  the  part  of  the  driver  of  a  horse 
which  was  frightened  hy  the  overturn 
of  a  sleigh  on  snow  which  had  been 
negligently  left  on  a  highwaj'.by  de- 
fendant, plaintiff  having  been  injured 
by  the  horse. 

Action  by  Widow  for  Death  of  Husband. 
— In  an  action  by  a  wife  for  the  wrong- 
ful killing  of  her  husband,  she  need 
not  allege.that  she  was  free  from  fault. 
Pittsburgh,  etc.,  R.  Co.  v.  Burton,  139 
Ind.  357. 

1.  Statutory  Actions.  —  Walker  v. 
Chester  County,  40  S.  Car.  342,  which 
was  an  action  brought  against  a  county 
for  injuries  received  by  reason  of  de- 
fects in  a  highway  under  Gen.  Stat.  S. 
Car.,  §    1077,  as  amended  by   Act  1892. 

See  also  Gregory  v.  Woodworth 
(Iowa,  1895),  61  N.W.  Rep.  962,  wherein 
the  action  was  founded  upon  Code  Iowa, 
§  1485,  which  provides  that  the  owner 
of  a  dog  "shall  be  liable  to  the  party 
injured,  for  all  damages  done  by  his 
dog,  except  where  the  party  is  doing 
an  unlawful  act."  It  was  held  that  the 
plaintiff's  pleading  was  not  sufficient 
Avithout  an  averment  of  his  own  care. 

2.  Wilful  Negligence. — Indianapolis, 
etc.,  R.  Co.  V.  Petty,  30  Ind.  261 ;  La- 
fayette, etc.,  R.  Co.  V.  Adams,  26  Ind. 
76;  Indiana,  etc.,  R.  Co.  v.  Burdge,  94 
Ind.  46;  18  Am.  &  Eng.  R.  Cas.  192; 
Beit  R.,  etc.,  Co.  v.  Mann,  107  Ind.  89; 
Pennsylvania  Co.  r\  Gallentine,  77  Ind. 
322  ;  7  Am.  &  Eng.  R.  Cas.  517.  But  a 
mere  allegation   of  "wilful  negligence" 


is  not  sufficient  where  the  acts  set  forth 
do  not  show  the  intentional  commis- 
sion of  an  injurious  act,  or  that  the  act 
was  committed  under  such  circum- 
stances as  evinced  a  reckless  disregard 
for  the  safety  of  others.  Louisville,  etc., 
R.  Co.  V.  Bryan,  107  Ind.  51 ;  Lafayette, 
etc.,  R.  Co.  T'.  Huffman,  28  Ind.  287. 

To  render  good  a  complaint  which 
does  not  negative  contributory  negli- 
gence, it  must  allege  that  the  defend- 
ant purposely  and  intentionally  com- 
mitted the  injurious  acts  with  the  design 
to  injure,  or  that  they  were  done  under 
such  circumstances  as  to  natural!}'  and 
probably  inflict  injury ;  and  it  is  not 
sufficient  to  aver  that  the  acts  were 
committed  "  carelessly,  negligently, 
wantonly  and  wilfully."  Louisville, 
etc.,  R.  Co.  f.  Ader,  no  Ind.  376. 

Trespass  Vi  et  Armis. — In  an  ac- 
tion for  trespass  not  founded  on  negli- 
gence, but  on  a  positive  affirmative  act, 
the  plaintiff  need  not  allege  that  he  was 
free  from  fault  or  negligence.  Roll  v. 
Indianapolis,  52  Ind.  547;  Steinmetz  v. 
Kelly.  72  Ind.  442. 

Action  against  Owner  of  Vicious 
Animal. — In  Brooks  v.  Taylor  (Mich. 
1887),  8  West.  Rep.  188,  an  action 
against  the  owner  of  a  bull  which  was 
kept  by  the  owner  with  knowledge  of 
its  vicious  nature,  and  which  gored 
the  plaintiff,  it  was  held  unnecessary  to 
allege  absence  of  negligence  upon  the 
part  of  the  plaintiff.  Said  the  court: 
"  The  gist  of  the  action,  according  to  all 
the  authorities,  is  the  keeping  of  the 
dangerous  animal  with  knowledge,  and 
the  injury  b}'  such  an  animal  is  frivia 
facie  actionable,  without  reference  to 
the  conduct  of  the  plaintiff;"  but  it  was 
also  said  that  if  "  the  plaintiff  wilfully 
provoked  the  bull,  or  was  grossly  neg- 
ligent in  going  near  him,  with  knowl- 
edge of  his  vicious  habits  of  hooking,  it 
would,  of  course,  preclude  recovery." 
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II.  Demurkee. — Where  the  decllaration  itself  shows  that  the 
plaintiff  was  guilty  of  contributory  negligence,  advantage  may 
be  taken  thereof  by  demurrer ;  ^  and  where  it  shows  conclu- 
sively by  the  statement  of  facts  that  the  plaintiff's  negligence 
contributed  to  his  injury,  allegations  that  the  plaintiff  was  not 
guilty  of  contributory  negligence  will  not  save  the  declaration 
from  being  bad  on  demurrer.* 

Failure  to  Negative  Contributory  Negligence. — In  those  states  where  the 
plaintiff  is  required  to  negative  contributory  negligence  in  his  decla- 
ration, advantage  may  be  taken  of  his  failure  to  do  so  by  demurrer.' 

m.  Plea  or  Answer — 1.  General  Denial. — There  is  an  absence 
of  uniformity  among  the  authorities  as  to  whether  the  defense  of 
contributory  negligence  can  be  made  under  a  general  denial.  The 
weight  of  authority,  however,  seems  to  be  to  the  effect  that  con- 
tributory negligence  must  be  specially  pleaded,  and  it  is  so  held, 
especially  in  those  states  whose  codes  provide  that  the  general 
denial  shall  put  in  issue  the  material  allegations  of  the  complaint, 
since  the  gravamen  of  the  complaint  is  the  negligence  of  the  de- 
fendant.*    But  there  are  courts  that   have  adopted  the  contrary 


But  in  Williams  v.  Moray,  74  Ind.  25, 
it  was  held,  in  accordance  with  the 
general  Indiana  doctrine  as  shown  by 
cases  heretofore  cited,  that  the  com- 
plaint in  such  a  case  must  aver  that 
the  plaintiff  was  without  fault. 

1.  Demurrer  to  Complaint  Showing 
Contributory  Negligence. — Chicago,  etc., 
R.  Co.  V.  Coss,  73  111.  394;  Lafayette, 
etc.,  R.  Co.  V.  Huffman,  28  Ind.  2S7 ; 
Louisville,  etc.,  R.  Co.  v.  Schmidt,  106 
Ind.  73 ;  Favre  v.  Louisville,  etc.,  R. 
Co.,  91  Ky.  541;  Walker  v.  Chester 
County,  40  S.  Car.  342;  Hoth  v.  Peters, 
55  Wis.  405. 

Where  Contributory  Negligence  Not 
Conclusive.  —  In  Rumpel  v.  Oregon 
Short  Line,  etc.,  R.  Co.  (Idaho,  1S94), 
22  L.  R.  A.  725,  the  plaintiff  alleged  that 
he  was  compelled  to  and  did  pass  un- 
der one  of  the  cars  of  a  train  which  was 
blockading  a  street  crossing,  and  that 
the  train  suddenly  started  and  injured 
him ;  the  court  said  that  at  first  sight 
it  would  appear  that  the  plaintiff  had 
pleaded  himself  out  of  court,  as  it 
would  be  difficult  to  conceive  a  condi- 
tion of  things  existing  where  it  would 
not  be  negligent  to  pass  under  one  of 
the  cars  of  a  freight  train  ;  but  con- 
cluded :  "  We  are  not  prepared  to  saj', 
however,  that  under  this  complaint  a 
state  of  facts  could  not  be  proven  which 
would  entitle  the  plaintiff  to  recover, 
and  therefore  sustain  the  court  below 
in  overruling  the  demurrer." 


2.  See  Ox'er coining  Presumption,  etc. 
I.  3,  supra. 

3.  See  A  Different  Doctrine  in  Some 
States,  I.  2,  supra. 

4.  Must  be  Specially  Pleaded.  • —  In 
Knapp  V.  Salsbury,  2  Canipb.  500, 
which  was  an  action  of  trespass  tor 
running  against  the  plaintiff's  chaise 
with  a  cart,  the  defendant  attempted 
to  prove,  under  the  plea  of  not  guilty, 
that  the  plaintiff  was  guilty  of  contrib- 
utory negligence,  but  he  was  not  per- 
mitted to  do  so,  Lord  Ellenborough 
remarking:  "  These  facts  ought  to  have 
been  pleaded  specially.  The  only  thing 
to  be  tried  under  the  plea  of  not  guilty 
is  whether  the  defendant's  cart  struck 
the  plaintiff's  chaise." 

In  Kansas  City,  etc.,  R.  Co.  v. 
Crocker,  95  Ala.  412,  the  Supreme 
Court  of  Alabama,  after  referring  to 
Code  Ala.  1886,  §  2675,  which  pro- 
vides that  the  general  issue  puts  in 
issue  all  the  material  allegations  of  the 
complaint,  says:  "The  question,  then, 
is,  does  a  statement  of  a  cause  of  action, 
based  upon  the  charge  that  the  defend- 
ant was  negligent,  involve  the  asser- 
tion that  no  negligence  on  the  part  of 
the  plaintiff  proximately  contributed 
to  the  injury  of  which  he  complains, 
so  that  a  mere  denial  of  the  allegations 
of  the  complaint  casts  the  burden  on 
the  plaintiff  to  show  that  he  was 
not  guilty  of  contributory  negligence.? 
*  *  *  The  term  '  contributory  negli- 
10  Volume  V. 


Plea  or  Answer.  CONTRIBUTORY   NEGLIGENCE.  Confession. 

rule,  notably  those  requiring  the  plaintiff  to  negative  contributory 
negligence.^ 

2.  Confession  and  Avoidance. — The  plea  of  contributory  negli- 
gence is  a  plea  in  confession  and  avoidance,  which  admits  negli- 
gence on  the  part  of  the  defendant,  but  seeks  to  avoid  liability 


gence,'  instead  of  implying  such  a 
denial  of  the  material  allegations  of  the 
complaint  as  is  made  by  pleading  the 
general  issue,  implies  just  the  contrary. 
The  theory  of  this  special  defense  is 
that  the  defendant  was  negligent,  but 
that  the  negligence  of  the  plaintifT  con- 
duced to  the  injury  complained  of. 
The  defense  is  in  the  nature  of  a  con- 
fession and  avoidance.  It  may  be  fully 
made  out  without  denying  a  single 
allegation  of  the  complaint.  The  pith 
of  il  is  that,  admitting  that  the  defend- 
ant was  negligent  as  charged,  yet  the 
plaintiff  is  not  entitled  to  recover  be- 
cause his  own  negligence  proximately 
contributed  to  the  injury.  *  *  *  Now 
the  very  essence  of  the  general  issue 
is  a  denial  of  all  the  material  allegations 
of  the  complaint.  *  *  *  A  defense 
which  in  its  very  nature  concedes  the 
truth  of  the  charge  against  the  defend- 
ant, but  avoids  the  effect  of  the  con- 
cession by  making  a  counter  charge 
against  the  plaintiff,  cannot  reasonably 
or  logically  be  availed  of  under  a 
plea  which  limits  the  defendant  to 
evidence  in  disproof  of  the  charge 
made  in  the  complaint;"  and  the  court 
expressly  overruled  Government  St. 
R.  Co.  V.  Harilon,  53  Ala.  70,  so  far 
as  that  case  expresses  a  different  doc- 
trine. 

See  further,  in  support  of  the  rule 
stated  in  the  text,  Richmond,  etc.,  R. 
Co.  f.  Hammond,  93  Ala.  iSi ;  Mont- 
gomery, etc.,  R.  Co.  V.  Chambers, 
79  Ala.  342  ;  Hackford  v.  New  York 
Cent.,  etc.,  R.  Co.,  6  Lans.  (N.  Y.) 
38,  43  How,  Pr.  (N.  Y.)  247;  Union 
Pac.  R.  Co.  V.  Tracy,  19  Colo.  331  ; 
Stone  V.  Hunt,  94  Mo.  475 ;  Keitel 
V.  St.  Louis  Cable,  etc.,  R.  Co.,  28 
Mo.  App.  657;  Donovan  v.  Hanni- 
bal, etc.,  R.  Co.,  89  Mo.  147;  Hudson 
V.  Wabash  Western  R.  Co.,  loi  Mo.  13; 
O'Connor  t.  Missouri  Pac.  R.  Co.,  94 
Mo.  155;  Schleretji  v.  Missouri  Pac. 
R.  Co.,  96  Mo.  509;  Brown  f .  Sullivan, 
71  Tex.  470;  Western  Union  Tel.  Co. 
V.  Wisdom,  85  Tex.  261.  But  see,  contra, 
Holding  V.  Liverpool  Gas-Light  Co., 
3  C.  B.  I,  10  Jur.  S83,  15  L.  J.  C.  P. 
301  ;  Gough  V.  Bryan,  2  M.  &  W.  770; 


MacDonnell  v.  Buffum,  31  How.  Pr. 
(N.  Y.  Supreme  Ct.)  154. 

Where  Plaintiff  Negatives  Contributory 
Negligence. — The  defense  of  contribu- 
tory negligence  must  be  specially 
pleaded,  and  cannot  be  shown  under 
a  general  denial,  even  where  the  plain- 
tiff alleges  that  he  was  free  from 
fault.  Hudson  v.  Wabash  Western  R. 
Co.,  loi  Mo.  13,  disapfrorinff  Ka.r\e  v, 
Kansas  City,  etc.,  R.  Co.,  55  Mo.  482  ; 
Louisville,  etc.,  R.  Co.  v.  Copas,  95 
Ky.  460. 

Intoxication. — Under  a  general  denial 
in  an  action  for  personal  injuries,  the 
defendant  cannot  prove  that  the  plain- 
tiff was  intoxicated  when  he  was  in- 
jured. South  Omaha  v.  Cunningham, 
31  Neb.  316. 

Sufficiency  of  Averments. — In  an  ac- 
tion for  injuries  committed  by  trespass- 
ing stock  which  entered  through  a  gap 
left  by  the  defendant  railroad  company 
in  the  construction  of  its  road,  an  alle- 
gation that  the  plaintiff  could  have 
avoided  all  damages  by  erecting  a  few 
yards  of  fence  was  held  good  on  de- 
murrer. Gulf,  etc.,  R.  Co.  V.  Simonton, 
2  Tex.  Civ.  App.  558.  But  in  an  action 
for  injury  received  by  a  horse  while  it 
was  being  unloaded  from  a  car,  an  an- 
swer that  the  plaintiff  negligently  per- 
mitted the  horse  to  rear  and  fall,  but 
not  alleging  that  but  for  this  negligence 
the  horse  would  not  have  been  injured, 
does  not  set  up  the  defense.  Owen  i'. 
Louisville,  etc..  R.  Co.,  87  Kv.  626. 

Harmless  Error  in  Sustaining  Demur- 
rer to  Special  Plea. — The  sustaining  of 
a  demurrer  to  a  special  plea  of  con- 
tributory negligence,  on  the  ground 
that  the  defense  can  be  made  under  a 
general  denial,  though  error,  is  harm- 
less where  the  defense  is  actually  made 
under  the  general  denial.  Richmond, 
etc.,  R.  Co.  V.  Hissong.  97  Ala.  187, 

1.  Jonesboro',  etc.,  Turnpike  Co.  v. 
Baldwin,  57  Ind.  86;  Evansville,  etc.,  R. 
Co.  V.  Hiatt,  17  Ind.  102;  Kendig  v. 
Overhulser,  58  Iowa  195;  St.  Anthony 
Falls  Water'Power  Co.  v.  Eastman,  20 
Minn.  277;  McQiiade  v.  Chicago,  etc., 
R.  Co.,  68  Wis.  616. 

Other  Special  Pleas. — Even  though 
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therefor  by  alleging  that  the  plaintiff  was  guilty  of  negligence 
which  contributed  to  his  injury,  and  the  plea  is  bad  if  it  denies 
that  defendant  was  negligent. * 

Under  the  Code. — But  this  is  not  the  rule  in  those  states  whose 
codes  permit  the  defendant  to  set  up  as  many  defenses,  whether 
of  law  or  of  fact,  as  he  may  see  fit.* 

3.  Averment  of  Facts. — In  those  states  where  it  is  incumbent 
on  the  defendant  to  plead  contributory  negligence  specially,  and 
where  the  defense  cannot  be  made  under  a  general  denial,  the 
trend  of  the  authorities  is  that  a  general  averment  that  the  plain- 
tiff was  guilty  of  negligence  which  contributed  to  the  injury,  and 
that  he  could  have  avoided  all  damage  by  the  exercise  of  proper 
care,  is  not  sufficient.  The  acts  and  defaults  constituting  such 
contributory  negligence  should  be  averred.^ 


other  defensps  are  specially  pleaded, 
contributory  negligence  may  be  shown 
under  the  plea  of  not  guilty.  Cun- 
ningham V.  Lyness,  22  Wis.  245. 

General  Denial  and  Special  Plea. — In 
Plymouth  v.  Fields,  125  I nd.  323,  which 
was  a  case  where  the  plaintift'  averred 
that  the  injury  of  which  he  complained 
occurred  without  his  fault,  the  Su- 
preme Court  of  Indiana  held  that  so 
much  of  the  defendant's  answer  as,  in 
addition  to  a  general  denial,  affirma- 
tively set  up  contributory  negligence, 
should  be  stricken  out.  But  see,  contra, 
Hathaway  v.  Toledo,  etc.,  R.  Co.,  46 
Ind.  25. 

1.  Necessity  of  Confessing  Negligence. 
— In  Watkinds  v.  Southern  Pac.  R.  Co., 
38  Fed.  Rep.  711,  it  was  held  that  an 
answer  was  insufficient  as  a  plea  of 
contributory  negligence  which  "  denies 
that  through  no  fault  or  negligence  of 
plaintiff "  he  was  injured,  as  alleged  in 
the  complaint,  and  which  avers  that 
the  defendant  used  due  care  and  dili- 
gence in  the  matter  complained  of,  and 
that  the  alleged  injury  to  the  plaintift" 
was  not  caused  by  any  negligence  on 
the  part  of  the  defendant,  but  was 
"  wholly  owing  to  the  negligence  and 
fault  of  the  plaintiff  himself,"  Deady, 
J.,  remarking :  "  This  defense  confesses 
nothing,  but  avers  that  the  defendant 
was  not  guilty  of  negligence,  and  that 
the  injury  sustained  by  the  plaintiff  was 
wholly  owing  to  his  own  negligence. 
As  I  have  said,  it  amounts  to  nothing 
more  or  less  than  another  denial  of  the 
allegation  in  the  complaint  that  the  in- 
jury in  question  was  not  caused  by  the 
fault  or  negligence  of  the  plaintiff." 

Attributing  Injury  to  Negligence  of 
Both   Pajties. — A  plea  is  bad  in   both 


substance  and  form  which  alleges  that 
the  accident  resulted  from  the  negli- 
gence of  both  parties,  as  it  amounts  to 
the  general  issue.  Armitage  t'.  Grand 
Junction  R.  Co.,  6  D.  P.  C.  340,  3  M. 
&  W.  244,  I  H.  &  H.  26;  Woolf  V. 
Beard,  8  C.  &  P.  37,3,  34  E.  C.  L.  435. 

Confession  of  Culpable  Negligence. — 
Where  both  not  guilty  and  contribu- 
tory negligence  are  pleaded  by  the 
defendant,  the  plea  of  contributory ' 
negligence  is  not  a  confession  of  culpa- 
ble negligence;  and  it  is  error  to  in- 
struct the  jury  that  it  amounts  to  such 
confession  except  so  far  as  the  defend- 
ant denies  culpable  negligence.  Louis- 
ville, etc.,  R.  Co.  V.  Hall,  87  Ala.  70S. 

2.  See  article  Answers  in  Code 
Pleading,  Vol.  I.,  p.  777. 

3.  It  was  so  held  in  Louisville,  etc., 
R.  Co.  V.  Markee  (Ala.  1894),  15 
So.  Rep.  511 ;  Tennessee  Coal,  etc.,  Co. 
V.  Herndon,  100  Ala.  451.  In  the  latter 
case  the  defendanr  pleaded  "  that  the 
plaintift" 's  intestate  was  himself  guilty 
of  negligence  which  approximately 
contributed  to  his  alleged  injury;"  and 
the  Supreme  Court  said,  speaking 
through  Coleman,  J. :  "A  demurrer  was 
sustained  to  this  plea  on  the  ground 
that  the  plea  did  not  definitely  state  in 
what  the  contributory  negligence  con- 
sisted, but  merely  averred  contributory 
negligence  generally,  and  this  ruling 
of  the  court  is  assigned  as  error.  We 
have  held  that,  under  our  system,  plead- 
ings in  damage  suits  consist  of  but  little 
more  than  averments  of  conclusions. 
Many  pleas  in  form  like  the  one  under 
consideration  have  passed  this  court 
unchallenged;  but  there  had  been  no 
objection  raised  against  the  plea  in  the 
trial  court,  and  it  was   regarded  by  us 
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4.  Defense  Available  without  Plea.— The  defendant  may  take 
advantage  of  contributory  negligence  which  is  shown  in  the  de- 
velopment of  the  plaintiff  's  case,  although  he  has  not  pleaded  it 


as  a  defense 
IV.  Reply 


When  Necessary. — Where  the  common-law  system  of 
pleading  prevails,  and  in  those  jurisdictions  which  require  the 
defendant  to  plead  contributory  negligence  specially,  the  plaintiff 
must  reply.* 


as  a  plea  in  short  by  consent.  In 
the  case  of  Phoenix  Ins.  Co.  v.  Moog, 
78  Ala.  301,  this  court  held  a  plea 
to  be  bad  which  consisted  wholly 
of  a  mere  conclusion  of  law.  There 
should  be  a  succinct  statement  of  facts 
relied  upon  as  a  cause  of  action,  and 
also  in  stating  grounds  of  defense.  The 
court  did  not  err  in  sustaining  the  de- 
murrer to  this  plea."  See  also  Murray' 
V.  Gulf,  etc.,  R.  Co.,  73  Tex.  2,  and  cases 
cited  supra.  III.  i.  General  Denial, 
p.  ID.  But  see,  contra,  Neier  v.  Missouri 
Pac.  R.  Co.  (Mo.  1886),  I  S.  W.  Rep. 
3S7 ;  Pennsylvania  Co.  v.  Horton,  132 
Ind.  i8g;  Chicago,  etc.,  R.  Co.  v. 
Barnes,  2  Ind.  App,  213;  Louisville, 
etc.,  Consol.  R.  Co.  v.  Hanning,  131  Ind. 
528;  New  York,  etc.,  R.  Co.  v.  Mush- 
rush,  II  Ind.  App.  192. 

It  should  be  borne  in  mind,  in  deter- 
mining the  weight  to  which  the  fore- 
going cases  from  Indiana  are  entitled, 
that  in  that  state  it  is  incumbent  upon 
the  plaintiff  to  allege  and  prove  that  he 
was  without  fault,  which  is  not  the 
doctrine  generally  prevailing.  See 
I.  2,  supra,  p.  4. 

Analogy  to  Allegations  of  Negligence.-- 
In  Harrison  v.  Missouri,  etc.,  R.  Co.,  74 
Mo.  364,  7  Am.  &  Eng.  R.  Cas.  382,  the 
court,  after  adverting  to  the  duty  of  the 
plaintiff  to  state  the  specific  facts  con- 
stituting the  negligence  complained  of, 
says:  "  If  necessary  to  state  the  par- 
ticular facts  constituting  negligence, 
before  a  railroad  company-  can  be  made 
liable  for  the  consequences  of  negli- 
gence, it  follows  necessarily  that  when 
such  company  seeks  exemption  from 
liability  to  the  party  complaining,  on 
the  ground  that  the  injury  complained 
of  was  occasioned  by  the  negligence  of 
the  other  party,  it  should  also  set  up 
the  facts  constituting  such  negligence." 

1.  The  rule  is  sustained  in  Gulf,  etc., 
R.  Co.  V.  Allbright  (Tex.  Civ.  App. 
1S94),  26  S.  W.  Rep.  250;  Murray  v. 
Gulf,  etc.,  R.  Co.,  73  Tex.  2;  Hudson 
V.  Wabash   Western  R.  Co.,   loi   Mo. 


13;  Evans,  etc.,  Fire  Brick  Go.  v.  St. 
Louis,  etc.,  R.  Co.,  21  Mo.  App.  648, 
folio-wed  in  McGuire  v.  Missouri  Pac. 
R.  Co.,  23  Mo.  App.  325;  Milburn  v. 
Kansas  City,  etc.,  R.  Co.,  86  Mo.  104; 
Schlereth  v.  Missouri  Pac.  R.  Co.,  96 
Mo.  509;  McMurtry  --.  Louisville,  etc., 
R.  Co.,  67  Miss.  601.  But  see,  ro«/rrt, 
Bouknight  v.  Charlotte,  etc.,  R.  Co., 
41  S.  Car.  415,  in  which  it  was  held 
that  contributory  negligence  must  be 
alleged  as  a  defense,  and  that  it  cannot 
be  considered  on  a  motion  for  nonsuit 
where  it  is  not  so  alleged. 

2.  In  Louisville,  etc.,  R.  Co.  r-.  Co- 
pas,  95  Kj'.  460,  it  was  held  that 
where  the  plaintiff  fails  to  reply  to 
a  plea  setting  up  contributory  neg- 
ligence, the  defendant  is,  upon  mo- 
tion therefor,  entitled  to  a  judgment 
on  the  pleadings,  but  that  the  defend- 
ant waives  his  right  to  such  judgment 
by  not  asking  for  it,  but,  instead,  ask- 
ing a  peremptory  instruction  on  the 
evidence,  Pryor,  J.,  saying:  "The 
plaintiff,  in  his  petition,  had,  by  direct 
averment,  negatived  any  negligence  on 
his  part ;  still  it  was  incumbent  on  the 
defense  to  rely  by  plea  on  such  con- 
tributory neglect  on  the  part  of  the 
plaintiff  as  brought  about  the  injury, 
and  but  for  which  the  accident  would 
not  have  happened.  Here  was  affirma- 
tive matter  that  required  a  reply,  and 
the  defendant  was  entitled  to  a  judg- 
ment on  the  pleadings.  Was  its  right 
to  such  a  judgment  waived  by  failing 
to  make  a  motion  for  such  a  judgment? 
It  is  not  pretended  that  any  reply  was 
filed,  or  offered  to  be  filed,  and  even 
upon  the  motion  for  a  peremptory  in- 
struction the  court  would  have  been 
compelled  to  sustain  the  motion  if  it 
approved  of  the  condition  of  the  plead- 
ings ;  but  the  court  was  not  required 
to  examine  the  pleadings  for  that  pur- 
pose, unless  some  motion  was  made  for 
a  judgment  on  that  ground.  *  *  * 
The  court  below  had  no  opportunity  of 
passing  on  the  question  so  as  to  deter- 
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Under  the  Code. — But  not  SO  in  those  states  where  the  code  system 
of  pleading  is  in  vogue  and  in  which  no  replication  is  required. ^ 

V.  Motions  on  the  Pleadings — 1.  To  Make  Complaint  More 
Specific  and  Certain. — In  those  states  where  the  plaintiff  is  re- 
quired to  negative  fault  on  his  part,  objection  to  his  complaint 
that  it  does  not  allege  the  specific  precautions  taken  and  prudence 
exercised  by  the  plaintiff,  may  be  made  by  a  motion  to  make 
more  specific  and  certain.* 

2.  To  Make  Answer  More  Definite  and  Certain. — If  the  defendant, 
in  specially  pleading  contributory  negligence,  does  not  state  the 
particulars  in  which  the  plaintiff  was  negligent,  he  may  be  com- 
pelled, on  motion,  to  make  his  answer  more  definite  and  certain  ; 
and  that,  although  he  would  have  been  permitted  to  make  the 
defense  of  contributory  negligence  under  the  general  denial.* 

3.  In  Arrest  of  Judgment. — ^In  those  jurisdictions  where  it  is  held 
that  the  complaint  should  negative  fault  on  the  plaintiff  's  part, 
failure  to  do  so  will  support  a  motion  in  arrest  of  judgment."* 


mine  the  necessity  for  a  reply,  but,  on 
the  contrary,  instructions  were  asked 
by  defendant,  and  given,  as  if  the  issue 
on  the  plea  had  been  fully  made  up; 
and,  after  verdict,  the  motion  for  a 
new  trial  was  based  only  on  the  usual 
grounds,  and  at  no  time  was  it  claimed 
that  the  pleadings  were  so  defective  as 
to  authorize  a  judgment  for  the  defend- 
ant, the  evidence  sustaining  the  charge 
of  negligence  made  by  the  plaintifiF. 
We  can  determine  what  took  place  be- 
low during  the  progress  of  the  trial  only 
from  the  record,  and  therefore  cannot 
assume  that  a  demurrer  to  the  evi- 
dence brought  up  the  question  as  to  the 
sufficiency  of  the  pleadings.  Tlie  case 
was  tried  as  if  the  issue  was  made,  and 
the  right  to  a  reply  by  the  plaintiff 
to  the  answer  waived."  But  see 
Watkinds  v.  Southern  Pac.  R.  Co.,  38 
Fed.  Rep.  711  (District  of  Oregon),  in 
which  the  plaintiff  alleged  that  the 
injury  occurred  through  "  no  fault 
or  ncgh'gence  "  of  his.  and  the  defend- 
ant denied  that  the  injury  was  done 
"through  no  fault  or  negligence  of 
plaintiff,"  and  further  answered  that  it 
was  "wholly  owing  to  the  negligence 
and  fault  of  the  plaintiff  himself."  The 
defendant  moved  for  a  judgment  on  the 
pleadings  under  Compilation  1S87,  sec- 
tion 78,  which  provides  that  "  if  the 
answer  contain  a  statement  of  new 
matter,  constituting  a  defense,  and  the 
plaintiff  fails  to  reply  thereto,  the  de- 
fendant may  move  the  court  for  such 
judgment  as  he  is  entitled  to  on  the 
pleadings."     Said     Deady,     J.:    "The 


motion  assumes  that  this  answer  con- 
tains '  new  matter,'  constituting  the  de- 
fense of  contributor}'  negligence.  Con- 
tributory negligence  is  a  defense  to  this 
action,  but  it  is  only  a  defense.  And 
therefore  the  plaintiff"  need  not  allege 
nor  prove  that  he  was  without  fault  in 
the  premises.  *  *  *  But  the  plaintiff" 
having  chosen  to  allege  in  his  com- 
plaint that  the  injury  occurred  without 
fault  or  negligence  on  his  part,  and 
the  defendant  having  chosen  to  meet 
this  allegation  with  a  specific  denial  of 
the  same,  there  is  an  issue  of  fact 
formed  on  this  question  which  must  be 
tried  as  such  before  a  judgment  can  be 
given  in  the  case.  *  *  *  True,  the 
defendant  contends  that  the  fact  of  con- 
tributory negligence,  as  alleged  in  this 
defense,  is  admitted,  because  no  reply 
has  been  filed  thereto.  But  the  plain-, 
tiff  had  already  alleged  that  he  was  not 
guilty  of  contributory  negligence,  and 
the  defendant,  by  denying  the  same, 
took  issue  with  him  thereon.  An  issue 
having  been  reached  on  this  question, 
between  an  allegation  of  the  complaint 
and  a  denial  of  the  answer,  there  is  no 
necessity  for  any  further  pleading  there- 
about." 

1.  See  article  Reply. 

2.  Pennsylvania  Co.  v.  Horton,  132 
Ind.  189;  Hammond  v.  Schweitzer,  112 
Ind.  246. 

3.  McQiiade  -'.  Chicago,  etc.,  R.  Co., 
68  Wis.  616. 

4.  Cincinnati,  etc.,  R.  Co.  v.  Stanley 
(Ind.  App.  1S91),  27  N.  E.  Rep.  316; 
Eberhart  v.  Reister,  96  Ind.  478. 
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CONVICTS. 

I.  Definition,  15. 
II.  Suits  By,  15. 
in.  Indictments  against,  15. 

CROSS-REFERENCE. 
As  to  Prosecutiofis  and  Actions  for  Escape',  see  article  ESCAPE. 

I.  Definition. — A  convict,  in  the  sense  in  which  the  term  is 
used  in  this  article,  is  one  who  is  serving  a' sentence  for  the  com- 
mission of  a  crime. 1 

II.  Suits  by — in  whose  Name. — A  suit  by  a  convict  should  be 
brought  in  his  own  name,  and  it  is  improper  to  join  another  per- 
son as  procJiein  ami?' 

in.  Indictments  against. — In  indictments  against  convicts  for 
the  commission  of  crimes,  it  is  sufficient,  in  general,  to  follow  the 
wording  of  the  statute  under  which  tHey  are  prosecuted.* 

1.  Anderson   Law  Diet.   256;  Sweet  tiary,  or   i-n   any  count}'  in  this    state, 

Law  Diet.  206.  while  under  sentence,  the  court  havnng 

«    2.   Willingham   v.   King,  23  Fla.  478.  jurisdiction  of  criminal  offenses  in  such 

The  suit  in  this   case  was   brought  in  county  shall   have  jurisdiction  of  such 

the  name  of  "  W.  W.  Willingham  and  oflFense,    and     such    convict     may    be 

Anna     Willingham,    his    mother    and  charged,    tried,  and  convicted   in    like 

prochein  ami."  The  words  "his  mother  manner  as  other  persons."    It  was  held, 

and  frochein  arm  "  were  considered  as  on  demurrer,  that  it  was  not  necessary 

mere      descriptio    persottcB,     and     the  to  set  out   in  the  indictment  the  felony 

mother   held  to  be   a   party  in  her  in-  for  which  the  convict  was  confined, 

dividual  character.     It  was  held  to  be  Again,    in    State  v.  Brown,  119  Mo. 

error  to  join   the  mother  in  the  action  527,    in    an    indictment    for  homicide 

at  all,  either  in   her  individual  charac-  iDrought    under    the    same    statute,  it 

ter  or  as  prochein   atni,   and  that   the  was   held  to  be  unnecessary  to  allege 

suit   should  have  been  brought  by  the  that  the   defendant   was    a    convict  at 

convict  in  his  own  name.  the  time  the  'offense  was    committed. 

3.   State  t'.  Johnson,  93  Mo.  73.     The  This    case    criticises  and   disapproves 

indictment    in    that  case  was    brought  a  dictum  of  Norton,  C.  J.,  in  State  7'. 

under     the    Missouri    statute     which  Johnson,  93  Mo.  73,  to  the  effect  that 

provides    that,    "  if   any    convict   shall  it  is  necessary  under  the  statute  to  al- 

commit    any    crime    in    the    peniten-  lege  that  the  defendant  was  a  convict. 
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By  Malcolm  Taylor. 

I.  Jtjeisdiction  at  Law  and  in  Equity,  i6. 
II.  Federal  and  State  Jurisdiction,  i  7. 
m.  Parties,  18. 
rv.  Necessary  Allegations,  18. 

1.  In  General,  i8. 

2.  Authorship,  19. 

3.  Compliance  with  Conditions  Precedent,  19. 

V.  Allegations  and  Proof,  20. 
VI.  Laches,  21. 
vn.  Discovery,  22. 
Vni.  Penalties  and  Forfeitures,  22. 
IX.  Reference  to  a  Master,  23. 
X.  Injunction,  24. 
XI.  Account,  25. 
xn.  Decree,  25. 
XIII.  Costs,  25. 

I.  Jurisdiction  at  Law  and  in  Equity. — Where  a  copyright  has 
been  infringed,  the  injured  party  may  seek  redress  by  an  action 
at  law,  or  a  suit  in  equity,  with  a  motion  for  an  injunction.^ 

1.  Pierpont  v.  Fowle,  2  Woodb.  &  M.  law.     For   these   reasons,   in   cases   of 

(U.  S.)  23.  copyright,  a  court  of  equity  has  juris- 

Advantages   of  Suing  in  Equity. — A  diction   to  begin  and   to  proceed,  not- 

court  of  law  cannot  give  as  ample  re-  withstanding  a  remedy  exists  at  law,  be- 

dress   for  a  past  violation   of  a   copy-  cause  such   remedy  is   less   appropriate 

right,  or  one  anticipated  in  the  future,  and  less  efficient.     Pierpont  v.  Fowle, 

as  a  court  of  equity.  The  court  of  equity  2  Woodb.  &  M.  (U.  S.)  23. 

can  not  only  compel  disclosures  as  to  Comparison   Necessary. — Where   the 

the  number  and  an  account  of  the  sales,  reading  and  comparison  of  two  or  more 

but   can    compel    an    account  between  works   is   necessary  in  order  to  deter- 

principal  and  agent  or  between,  quasi  mine   the    question    of    piracy,  such    a 

partners,  that  cannot  be  effectually  had  comparison  can    conveniently    be   had 

at  law.     So,  also,  the  court  can  prevent  only    in    equity.     Gyles    v.   Wilcox,    2 

a  multiplicity  of  suits  by  an  injunction,  Atk.  143. 

which   is   a   preventive  redress,   much  Publications  Not  Subject  to  Copyright, 

better   than   a    retrospective   one,    and  — -JVVhere    it  is    doubtful    whether    the 

much  fuller  and  more  accurate  than  at  work  in  question  is  subject   to  copy- 
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Jurisdiction, 


It  is  not  essential  to  the  jurisdiction  of  equity  that  the  right  to 
the  copyright  shall  have  been  determined  at  law.*  Nor  is  the 
existence  of  a  remedy  at  law  necessarily  a  bar  to  a  suit  in  equity  * 

Penalties  and  Forfeitures. — But  the  jurisdiction  of  equity  does  not 
extend  to  the  adjudication  of  penalties  and  forfeitures.^ 

Form  of  Action— Trespass  on  the  case  is  the  proper  form  of  action 
at  law  for  the  infringement  of  a  copyright.* 

II.  Federal  and  State  Jurisdiction.— The  jurisdiction  of  all 
suits  and  actions  for  the  infringement  of  statutory  copyright  is 
vested  exclusively  in  the  United  States  courts.* 


right,  the  threatened  piracy  will  not  be 
restrained,  but  the  party  will  be  left  to 
his  remedy  at  law.  Southey  v.  Sher- 
wood, 2  Meriv.  435;  Martinetti  v. 
Maguire,  i  Abb.  (U.  S.)  3^6. 

Title  to  Copyright  in  Dispute. — Where 
the  title  to  a  copyright  under  a  con- 
tract of  sale  is  in  dispute,  it  may  be  set- 
tled in  a  court  of  chancery,  under  a  bill 
for  an  infringement  thereof.  Pierpont  t'. 
Fowle,  2  Woodb.  &  M.  (U.  S.)  23. 

1.  f'armer  v.  Calvert  Lith.,  etc.,  Co., 
I  Flipp.  (U.  S.)  22S. 

Legal  Title  Not  Necessary — England. 
—  A  i^Sx  prima  facie  title  in  the  plain- 
tiff, either  legal  or  equitable,  or  a  clear 
color  of  title,  is  all  that  is  required  to 
obtain  relief  in  equity.  A  clear  legal 
title  is  not  necessary.  Chappell  ?;. 
Purday,  4  Y.  &  ColL  485;  Bohn  v. 
Bogue,  lojur.  420. 

2.  Pierpont  v.  Fowle,  2  Woodb.  & 
M.  (U.  S.)  23. 

In  England  the  equity  jurisdiction 
was  not  so  fextensive,  and  was  used 
only  for  the  purpose  of  making  a  legal 
right  more  effective  when  the  remedy 
at  law  was  inadequate.  Hogg  v.  Kir- 
by,  8  Ves.  Jr.  215  ;  Wilkins  v.  Aikin, 
17  Ves.  Jr.  422;  Lawrence  t>.  Smith, 
Jac.471;  Bramwell  v.  Halcomb,  3  Myl. 
^  C.  737 ;  Spottiswoode  v.  Clarke,  2 
Ph.  154. 

"Jurisdiction  upon  subjects  of  this 
nature  is  assumed  merely  for  the  pur- 
pose of  making  effectual  the  legal  right, 
which  cannot  be  made  effectual  by  any 
action  for  damages  ;  as,  if  the  work  is 
pirated,  it  is  impossible  to  lay  before  a 
jury  the  whole  evidence  as  to  all  the 
publications,  which  go  out  to  the  world, 
to  the  plaintiff's  prejudice.  A  court  of 
equity,  therefore,  acts  with  a  view  to 
make  the  legal  right  effectual  by  pre- 
venting the  publication  altogether." 
Lord  Eldon,  in  Wilkins  v.  Aikin,  17 
Ves.  Jr.  424. 

5  Encyc.  PI.  &  Pr.— 2  I'; 


Requisites    of  Equity    Jurisdiction. — 

Before  a  court  of  equity  will  interfere, 
it  must  be  made  to  appear,  first,  that 
valid  copyright  exists  ;  second,  that  the 
plaintiff  has  a  good  title  thereto;  third, 
that  piracy  has  been  committed  by  the 
defendant.     Drone  on  Copyright  498. 

3.  Stevens  v.  Gladding,  17  How.  (U. 
S.)  447. 

As  no  such  jurisdiction  has  been 
given  by  statute,  it  is  manifestly  in- 
tended that  the  jurisdiction  in  "such 
cases  should  be  that  usually  exercised 
by  courts  of  equity  for  the  protection  of 
analogous  rights. 'Stevens  v.  Gladding, 
17  How.  (U.  S.)  447. 

Recovery  of  Pirated  Property. — Re- 
covery of  the  pirated  copies  must  be 
had  at  law.  Delf  v.  Delamotte,  3  Kay 
&  J-  5S1,  3  Jur.  N.  S.  933. 

4.  Roworth  v.  Wilkes,  i  Campb.  94; 
Beckfend  v.  Hood,  7  T.  R.  616 ;  Cary 
V.  Longman,  i  East  358 ;  Atwill  v.  Fer- 
rett,  2  Blatchf.  (U.  S.)  39. 

An  action  of  trespass  will  not  lie. 
Atwill  V.  Ferrett,  2  Blatchf.  (U.  S.)  39. 

At  Common  Law. — Under  the  Stat- 
utes of  Anne,  imposing  penalties  and 
forfeitures  for  violations  of  copyright, 
but  failing  to  give  an  action  for  dam- 
ages, it  was  held  that  such  an  action 
was  given  by  the  common  law.  Beck- 
ford  V.  Hood,  7  T.  R.  620;  Cadell  v. 
Robertson,  5  Pat.  App.  Cas.  493 ;  Ro- 
worth T'.  Wilkes,  I  Campb.  94. 

5.  Pierpont  -'.  Fowle,  2  Woodb.  & 
M.  (U.  S.)  23;  Dudley  v.  Mayhevv,  3 
N.  Y.  9.  The  state  courts  cannot 
grant  an  injunction  restraining  infringe- 
ment.    Dudley  v.  Mayhew,  3  N.  Y.  9. 

Rules  of  Practice. — The  federal  juris- 
diction depending  not  on  the  citizen- 
ship of  the  parties,  but  on  the  character 
of  the  subject-matter  of  the  suit,  the 
court  is  governed  by  the  rules  of  prac- 
tice laid  down  in  the  federal  courts, 
regardless  of  the  practice  of  the  state 
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Eight  of  Action. — And  the  right  of  action  for  the  infringement  of 
a  copyright,  as  well  as  the  copyright  itself,  and  the  means  of 
securing  such  right  of  action,  are  such  only  as  are  prescribed  by 
Congress.* 

Common-law  Copyright. — But  the  copyright  laws  have  not  taken 
away  or  affected  the  jurisdiction  of  the  state  courts  over  the  com- 
rpon-law  right  of  an  author  in  his  productions.* 

III.  Fabties — Suit  by  Assignee. — The  assignee  of  a  copyright  may 
sue  for  an  infringement  thereof,^  and  the  author  need  not  be 
joined  as  co-camplainant.* 

'  Holder  of  Legal  Title. — An  action  for  infringement  may  be  main- 
tained by  the  holder  of  the  legal  title,  although  the  beneficial 
ownership  is  in  another.^ 

Joinder  of  Plaintiffs  and  of  Defendants. — The  author  and  publisher  may, 
under  certain  circumstances,  sue  jointly  ;  ^  but  where  the  defend- 
ants have  severally  been  gyilty  of  an  infringement,  they  could  not, 
under  the  English  practice,  be  joined,  to  avoid  a  multiplicity  of 
suits. '^ 

IV.  Necessary  Allegations — 1.  In  General. — In  a  suit  for  in- 
fringement, the  bill,  declaration,  or  complaint  must  contain  alle- 
gations suflficient  to  show  title  in  the  complainant,  and  to  clearly 
define  the  infringement  for  which  redress  is  sought.^ 


in  which  the  court  is  sitting.  Schreiber 
7'.  Sharpless,  no  U.  S.  76. 

Verification  of  Bill. — A  bill  which 
prays  for  an  injunction  against  an  in- 
fringement of  a  copyright  need  not,  un- 
der the  federal  practice,  be  verified  at 
the  time  it  is  signed,  when  sucli  bill  is 
not  used  as  evidence.  Black  v.  Henry 
G.  Allen  Co.,  42  Fed.  Rep.  618. 

1.  Thompson  v.  Hubbard,  131  U.  S. 
123. 

Abatement  of  Action. — Under  U.  S. 
Rev.  Stat.  4965,  a  qui  fam  action  to  re- 
cover a  penalty  for  the  violation  of  a 
copyright  abates  on  the  death  of  the 
defendant.  Schreiber  v.  Sharpless,  17 
Fed.  Rep.  589. 

2.  Woolsey  v.  Judd,  ii  How.  Pr.  (N. 
Y.  Super.  Ct.)  49. 

3.  Roberts  v.  Myers,  13  Month.  L. 
Rep.  396. 

In  Enirland,  if  the  author  refused  to 
allow  the  plaintiff  to  bring  the  action 
in  his  name,  the  defendant  might  be 
ordered  to  admit  at  the  trial  that  the 
plaintift'  was  the  legal  proprietor  of  the 
work.  Sweet  t'.  Cater,  11  Sim.  572;  5 
Jur.  68. 

And  where  merely  a  verbal  agree- 
ment had  been  made  between  the 
authors  and  the  proprietor,  a  legal 
assignment    was    necessary    to    avoid 


the   necessity  of  making  them  parties. 
Sweet  T'.  Maughan,  4  Jur.  479. 

4.  Roberts  -'.  Myers,  13  Month.  L. 
Rep.  396. 

5.  Hanson  v.  Jaccnrd  Jewelry  Co., 
32  Fed.  Rep.  202. 

6.  Stevens  v.  Wildy,  ig  L.J.  Ch.  190, 
where  the  book  had  been  composed  by 
one  of  the  plaintiffs,  and  all  the  plain- 
tiffs had  caused  the  book  to  be  pub- 
lished for  their  joint  benefit, 

7.  Dilly  V.  Doig.  2  Ves.  Jr.  486. 

8.  Ferrett  v.  Atwill,  i  Blatchf.  (U.  S.) 
151;  Chicago  Music  Co.  f.  J.  W.  But- 
ler Paper  Co.,  19  Fed.  Rep.  758. 

Where  a  statute  requires  that  a  per- 
son shall,  in  his  complaint  for  the  in- 
fringement of  a  copyright,  "specif}- 
the  name  of  the  persons  whom  he  al- 
leges to  have  been  the  author  or  first 
publisher  of  such  book,  or  the  proprie- 
tor of  the  copyright  therein,  together 
with  the  title  of  such  book,  and  the 
time  and  place  where  such  book  was 
first  published,"  a  sufficient  compli- 
ance is  had  by  alleging  a  different  pub- 
lication of  the  deputed  work  at  some 
particular  place,  by  some  definite  party, 
either  before  or  simultaneously  with 
the  publication  by  the  plaintiff.  Boosey 
V.  Purday,  10  Jur.  1038. 

Date  of  Publication. — Where  the  date 
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Knowledge. — It  is  not  necessary  to  allege  that  the  infringement  was 
made  within  the  knowledge  of  the  affiant,*  nor  that  the  defend- 
ant knowingly  invaded  the  copyright.* 

Infringement  in  Part. — Nor  is  it  necessary  to  specify  the  parts  of 
the  work  claimed  to  be  pirated.* 

2.  Authorship. — The  bill,  declaration,  or  complaint  must  con- 
tain allegations  which  amount  to  an  assertion  of  authorship  in 
terms  sufficiently  explicit  and  full  to  establish  a  clear  title  in  the 
plaintiff.* 

3.  Compliance  with  Conditions  Precedent. — A  bill  for  infringement 
of  a  copyright  is  defective  if  it  fails  to  allege  the  performance  of 


of  publication  is  some  years  prior  to 
that  of  the  infringement,  it  is  sufficient 
to  state  the  year  of  publication  without 
alleging  the  day  or  month.,  Boosey  v. 
Davidson,  4  D.  &  L.  147. 

Agreement  of  Assignment. — A  bill 
which  alleges  the  terms  of  an  agree- 
ment of  assignment,  and  then  states 
that  if  by  such  agreement  an  interest 
in  the  copyright  was  not  assigned  and 
transferred  to  the  plaintiff,  the  agree- 
ment was  an  exclusive  license,  is  a  cor- 
rect form  of  equity  pleading.  The 
facts  are  stated,  and  the  conclusions 
therefrom  are  stated  in  an  alternative 
form.  Black  -'.  Henry  G.  Allen  Co., 
42  Fed.  Rep.  618. 

Maps  as  Part  of  Bill. — It  is  proper  to 
attach  to  a  bill  praying  relief  for  an 
infringed  copyright  of  a  map,  copies 
of  the  infringed  and  of  the  infringing 
maps,  as  parts  thereof.  Black  t'.  Henry 
G.  Allen  Co.,  42  Fed.  Rep.  618. 

1.  Black  -'.  Henry  G.  Allen  Co.,  42 
Fed.  Rep.  618. 

2.  Lee  v.  Simpson,  3  C.B.  871,  54  E. 
C.  L.  871,  4  D.  &  L.  666,  16  L.  J.  C.  P. 
105,  II  Jur.  127. 

3.  Sweet  7'.  Maugham,  II  Sim.  51,4 
Jur.  479.  But  see  Mawman  v.  Tegg,  2 
Russ.  390. 

This  is  so  although  the  complainant 
does  not  claim  copyright  in  all  the  pas- 
sages copied.  Sweet  f.  Maugham,  11 
Sim.  51,  4  Jur.  479. 

May  Aver  Part  Publication. — The  pro- 
prietor of  copyright  in  a  book  need  not, 
in  an  action  for  its  infringement,  aver 
that  the  defendant  published  the  plain- 
tiff 's  book.  The  declaration  states  a 
good  cause  of  action  if  it  avers  that  the 
defendant  published  parts  of  the  plain- 
tiff's book.  Roonev  v.  Kelley,  14  Ir. 
C.  L.  R.  15S. 

4.  Atwill   V.  Ferrett,  2  Blatchf.   (U. 

s.)  39. 


A  bill  containing  such  allegations  will 
be  held  good  on  demurrer,  although 
there  are  defects  and  inconsistencies  in 
the  other  allegations  in  the  bill  in  re- 
gard to  authorship.  Atwill  xk  Ferrett, 
2  Blatchf.  (U.  S.)  39. 

Examples. — An  allegation  in  a  bill  for 
an  injunction  for  infringement  of  a 
copyright  photograph,  that  complain- 
ant "  is  the  author,  inventor,  designer, 
and  proprietor  of  a  certain  photograph 
and  negative  thereof,  known  and  en- 
titled '  Photograph  No.  23  of  Lillian 
Russell,  by  B.  J.  Falk,  N.  Y.,'  "  is  suffi- 
cient without  giving  a  description  of 
the  method  of  producing  the  photo- 
graph, or  attaching  a  copy  thereof  to 
the  bill.  Falk  v.  Schumacher,  48  Fed. 
Rep.  222  ;  Falk  v.  Seidenberg,  48  Fed. 
Rep.  224. 

In  the  absence  of  specific  exceptions, 
an  allegation  that  the  complainant  was 
the  proprietor  of  a  certain  composition, 
"  written  or  composed  "  by  citizens  of 
the  United  States,  is  a  sufficient  aver- 
ment of  authorship.  Henderson  v. 
Tompkins,  60  Fed.  Rep.  758. 

Copyright  in  Opera. — An  allegation  in 
a  bill  for  infringement  of  a  copyright  of 
an  opera,  that  the  work  was  arranged, 
adapted,  printed  and  published  by  or 
for  the  plaintiff,  is  defective ;  but  a 
sufficient  title  will  be  shown  if  it  is 
also  alleged  that  plaintiff  made  many 
additions  and  alterations  to  the  music; 
that  he  added  new  matters  of  his  own ; 
that  he  indicated  the  pieces  so  altered 
and  composed,  and  took  out  a  copy- 
right therefor  in  proper  form.  Atwill 
V.  Ferrett,  2  Blatchf.  (U.  S.)  39. 

Copyright  as  Proprietor. — Nobody  .but 
the  author,  or  some  person  who  has 
acquired  the  authority  of  the  author, 
can  obtain  a  copyright  under  law;  and 
where  a  person  attempts  to  copyright 
as  proprietor,  and  avers  that  he  has 
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the  acts  required  by  statute,  which  are  essential,  and  conditions 
precedent  to  the  title  of  the  proprietor  to  his  copyright.^ 

Disjunctive  Allegation. — And  where  the  statute  prescribes  two  meth- 
ods for  complying  with  the  necessary  conditions,  a  bill  alleging 
disjunctively  the  use  of  both  methods  is  ambiguous,  and  tenders 
no  issue.* 

Conjunctive  Allegation. — But  where  the  two  methods  are  not  incon- 
sistent, a  conjunctive  allegation  that  both  were  used  will  be 
upheld.* 

V.  Allegations  and  Proof. — Where  the  pirated  matter  consti- 
tutes a  very  small  portion  of  the  work,  which  can  be  separated 
from  the  original  matter  without  destroying  the  value  of  such 
matter,  a  complainant  alleging  infringement  in  specified  cases  can 
obtain  relief  only  as  to  those  cases  actually  proved.*  And  to 
support  a  general  allegation  of  piracy,  the  proof  must  show  in- 
fringement in  some  material  parts.^ 


copyrighted  as  proprietor,  he  must 
show  how  he  became  proprietor.  Chi- 
cago Music  Co.  V.  J.  M.  Butler  Paper 
Co.,  19  Fed.  Rep.  758. 

1.  Trow  City  Directory  Co.  v.  Cur- 
tin,  36  Fed.  Rep.  829 ;  and  see  gener- 
ally article  Conditions  Precedent, 
Vol.  IV,  p.  626. 

Thus  a  bill  wliich  fails  to  allege  that 
in  compliance  with  U.  S.  Rev.  Stat. 
4956, 4962,  the  plaintiff  delivered  at  the 
office  of  the  librarian  of  Congress,  or 
deposited  in  the  mail  addressed  to  the 
librarian,  a  printed  copy  of  the  title  of 
the  book,  and  that  within  ten  days 
from  the  publication  thereof  he  deliv- 
ered at  the  office  of  the  librarian,  or 
deposited  in  the  mail  addressed  to  the 
librarian,  two  copies  of  such  book,  is 
fatally  defective.  Trow  City  Direct- 
ory Co.  V.  Curtin,  36  Fed.  Rep.  S29. 

Deposit  of  Copies  with  Librarian. — 
The  revised  statutes  make  the  furnish- 
ing of  two  copies  of  a  copyright  work 
to  the  librarian  of  Congress  a  condi- 
tion precedent  to  obtaining  a  valid 
copyright,  and  a  bill  to  restrain  an  in- 
fringement which  fails  to  aver  per- 
formance of  such  condition  is  demur- 
rable. Parkinson  v.  Laselle,  3  Sawy. 
(U.S.)  330. 

An  allegation  that  the  complainant,  as 
prescribed  by  statute,  deposited,  within 
ten  days  after  publication,  in  the  libra- 
rian's office  at  Washington,  two  copies 
of  the  book,  is  sufficient  without  alleg- 
ing that  the  book  was  published  with- 
in a  reasonable  time  after  the  deposit- 
ing of  the  copy  of  the  title.  Scribner 
V.  Henry  G.  Allen  Co.,  49  Fed.  Rep.  854. 


Notice  of  Copyright. — An  allegation 
that  notice  of  the  copyright  was  given, 
by  inscribing  the  words,  "  Entered  ac- 
cording to  Act  of  Congress,"  etc.,  is  es- 
sential. Falk  V.  Gast  Lith.,  etc.,  Co., 
40  Fed.  Rep.  168. 

2.  Falk  V.  Howell,  34  Fed.  Rep.  739, 
where  a  bill  alleging,  in  the  language  of 
U.  S.  Rev.  Stat.  4956,  that  complainant, 
"before  publication,  delivered  at  the 
office  of  the  librarian  of  Congress,  or 
mailed  to  said  librarian,  a  copy  of  the 
title  of  said  photograph,"  was  held  to 
he  ambiguous. 

3.  Scribner  v.  Henry  G.  Allen  Co., 
43  Fed.  Rep.  680,  where  a  bill  alleging 
the  delivery,  at  the  office  of  the  librarian 
of  Congress,  of  two  copies  of  the  book, 
as  required  by  statute,  and  also  the  de- 
posit of  such  copies  in  the  mail,  ad- 
dressed to  such  librarian,  was  held  not 
to  require  the  complainant  to  elect  as 
to  which  averment  he  would  undertake 
to  prove. 

4.  West  Pub.  Co.  V.  Lawyers'  Co- 
operative   Pub.   Co.,  64  Fed.  Rep.  360. 

In  such  a  case  the  fact  that  it  would 
require  ien  j^ears  to  examine  and  com- 
pare the  various  details  of  the  work, 
will  not  relieve  the  complainant  from 
the  necessity  of  proving  all  cases  of 
infringement.  West  Pub.  Co.  z\  Law- 
yers' Co-operative  Pub.  Co.,  64  Fed. 
Rep.  360. 

5.  Cary  v.  Kearsle3',4  Esp.  168. 

But  a  declaration  which  will  not  sup- 
port a  general  allegation  of  piracj', 
may  be  good  for  transcribing  particular 
matter  without  consent.  Carj'  v. 
Kearslev,  4  Esp.  168. 


20 


Volume  V. 


Laches. 


COPYRIGHT. 


Laches. 


By  Defendant.— When  the  defendant  alleges  some  defect  in  the 
title  of  the  complainant,  as  a  matter  of  defense  he  will  be  Hmited 
in  his  proof  to  the  facts  alleged.* 

Oral  Agreement.— An  allegation  that  an  agreement  was  made  by 
an  author,  permitting  certain  publishers  to  use  a  copyrighted 
work,  may  be  supported  by  proof  of  an  oral  agreement  existing 
at  the  time  alleged.^ 

yi.  Laches.— Under  the  English  practice  a  long  delay  in 
bringing  a  suit  or  action  for  the  infringement  of  a  copyright  was 
generally  fatal,^  unless  satisfactorily  accounted' for.* 

But  with  tJb  the  practice  is  less  strict,  and  delay  is  no  defense 
when  there  is  no  proof  of  the  acquiescence  in,  or  of  failure  to 
object  to,  the  acts  constituting  the  infringement,  and  where  the 
defendant's  acts  have  not  been  induced  by  the  conduct  of  the 
complainant.'^ 


1.  Collette  V.  Goode,  7  Ch.  Div.  842. 
Thus,  where  the  defendant  denies  that 

the  work  in  question  has  been  duly 
registered,  he  is  not  at  liberty  to  prove 
under  such  an  allegation  that  the  name 
of  the  publisher  has  been  untruly  stated. 
Collette  V.  Goode,  7  Ch.  Div.  842,  47 
L.  J.  Ch.  370,  38  L.  T.  504. 

Leave  to  amend  the  defense  so  as  to 
raise  the  latter  point  will  not  be  given, 
although  by  the  plaintiff's  own  evidence 
it  appears  that  the  name  of  the  publish- 
er has  been  untruly  entered  in  the  reg- 
ister. Collette  v'.  Goode,  7  Ch.  Div. 
842,  47  L.  J.  Ch.  370,  38  L.  T.  504. 

Acquiescence  in  Infringement. — To 
sustain  an  allegation  of  acquiescence 
in  the  infringement  of  a  copyright,  it 
must  be 'shown  that  there  was  knowl- 
edge of  the  infringement.  Weldon  v. 
Dicks,  10  Ch.  Div.  247,  48  L.  J.  Ch. 
201,  27  W.  R.  639. 

2.  Black  V.  Henry  G.  Allen  Co.,  56 
Fed.  Rep.  764. 

3.  Buxton  V.  James,  5  De  G.  &  S.  80; 
Piatt  V.  Button,  19  Ves.  Jr.  447. 

Delay  of  Six  Years. — Where  the  origi- 
nal and  the  pirated  copy  have  appeared 
at  the  same  time,  and  the  owners  of  the 
copyright  have  had  ample  opportunity 
for  discovering  the  piracy,  a  delay  of 
six  and  a  half  years  will  deprive  the 
plaintiffs  of  their  right  to  an  injunc- 
tion.    Lewis  -'.  Chapman,  3  Beav.  133. 

Fourteen  Years. — The  court  of  equity 
will  not  restrain  the  publication  of  a 
copyright  work,  where  the  plaintiff  has 
tacitl}'  allowed  such  publication  for 
fourteen  years,  and  been  reimbursed-for 
his  expenses,  and  has  obtained  con- 
siderable profit  from  the  publication 
thereof.  Rundell  v.  Murray,  i  Jac.  311. 
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Twenty  three  Years. — And  so  where 

a  work  has  been  left  for  twenty-three 
years  in  the  hands  of  a  bookseller  to 
whom  it  was  originally  sent  with  an  in- 
tention of  having  it  published,  which 
intention  was  afterwards  relinquished, 
and  the  work  passed  into  the  hands 
of  the  defendants,  who  published  it 
without  the  consent  of  the  author. 
Southey  t'.  Sherwood,  2  Meriv.  431;. 

Delay  Not  Necessarily  Acquiescence. — 
But  mere  delay  in  taking  proceedings 
after  knowledge  of  a  piracy  is  not  in  it- 
self such  acquiescence  as  will  deprive 
a  plaintiff  of  his  right  to  an  injunction 
at  the  hearing.  Hogg  v.  Scott,  L.  R. 
18  Eq.  444,  43  L.  J.  Ch.  705,  22  W. 
R.  640,  31  L.  T.  N.  S.  73,  31  L.  T.  N. 
S.  163. 

4.  Mawman  v.  Tegg,  2  Russ.  393. 

Where,  because  at  the  time  of  the  in- 
fringement the  state  of  the  law  renderea 
it  very  doubtful  whether  the  copyright 
was  protected,  a  bill  was  not  filed,  but 
the  bill  was  filed  within  a  reasonable 
time  after  a  decision  by  the  court  estab- 
lishing the  law,  it  was  held  that  the 
delaj'  did  not  deprive  the  owner  of  his 
right  to  an  injunction.  Buxton  v. 
James,  5  De  G.  &  S.  80,  16  Jur.  15. 

6.  Per  Wheeler,  J.,  in  Gilmore  v. 
Anderson,  38  Fed.  Rep.  846. 

Adverse  Possession. — But  where  the 
defendant  has  been  in  possession  a  long 
time,  claiming  by  an  adverse  title,  an 
injunction  will  not  be  granted  until  his 
right  is  first  settled  at  law.  Cooper  v. 
Matthews,  8  Law  Rep.  413. 

Allegations  in  Bill. — It  is  not  always 

necessary  for  the  complainant  to  set 

forth    in    his    bill    the    circumstances 

which  explain  a  delay  in  bringing  a 
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VII.  DISCOVEBY. — The  plaintiff  may  have  a  full  and  particular 
discovery  as  to  the  sources  from  which  the  defendant  alleges  he 
has  drawn  the  material  for  his  work.*  But  where  a  discovery  can 
be  of  no  use  to  the  plaintiff  *  or  is  improperly  sought,*  it  will  be 
refused  on  general  demurrer.* 

VIII.  Penalties  and  Foefeitukes. — The  penalties  and  forfei- 
tures given  by  statute  for  infringement  of  a  copyright  are  not 
enforceable  in  equity,  and  resort  must  be  had  to  an  action  at  law.^ 
Therefore,  an  allegation  in  a  bill  requiring  an  answer,  subjecting 
the  defendant  to  anything  in  the  nature  of  a  penalty  or  forfeiture, 
is  subject  to  demurrer.® 

Waiver  of  Forfeiture. — But  it  would  seem  that  the  mere  fact  that 
the  bill  does  not  waive  the  forfeiture  is  not  ground  for  a  demurrer.'' 

Action  for  Penalty. — In  an  action  to  recover  a  penalty  given  by  statute 
for  the  violation  of  a  copyright,  the  complaint  must  show  on  its 
face  that  the  articles  in  question  are  subject  to  copyright.® 


suit.  Greene  v.  Bishop,  i  Cliff.  (U.  S.) 
i86. 

Delay  in  Prosecuting  Former  Suits. — 
The  fact  that  suits  are  pending  for  the 
infringement  of  certain  volumes  of  an 
encyclopaedia,  when  such  suits  have 
not  been  prosecuted  to  a  final  hearing, 
does  not  estop  the  publishers  from  prose- 
cuting suits  for  the  infringement  of 
later  volumes.  Black  xk  Henry  G.  Allen 
Co.,  56  Fed.  Rep.  764. 

1.  Kelly   7'.  W^yman,  17  W.  R.  399. 
Where,  after  interrogatories  filed,  the 

defendants,  before  answer,  offered  to 
submit  to  an  injunction  and  pay  costs, 
and  moved  to  stay  proceedings,  it  was 
held  that  the  motion  was  premature  and 
that  the  plaintiff  was  entitled  to  a  dis- 
covery. Stevens  v.  Brett,  10  L.  T.  N. 
S.  231. 

2.  Atwill  V.  Ferrett,  2  Blatchf.  (U. 
S.)  39,  where  the  discovery  was  asked 
in  aid  of  an  action  of  trespass  for  an 
infringement. 

3.  Atwill  V.  Ferrett,  2  Blatchf.  (U. 
S.)  39.  where  the  bill  prayed  discovery 
from  three  defendants  in  aid  of  an  ac- 
tion at  law  against  one  defendant., 

4.  Two  objections  may  be  taken  by 
general  demurrer  to  a  bill  for  infringe- 
ment of  a  copyright  which  seeks  a  dis- 
covery in  regard  to  such  infringement 
in  aid  of  a  suit  at  law:  First,  that  the 
plaintiff  sets  forth  no  title  in  himself  to 
the  subject-matter  of  his  alleged  copy- 
right ;  second,  that  the  bill  lays  no  legal 
foundation  for  the  discovery  sought. 
Atwill  V.  Ferrett,  2  Blatchf.  (U.  S.)  39. 

6.  Chapman  v.  Ferry,  12  Fed.  Rep. 
693  ;  Stevens  v.  Cady,  2  Curt.  ( U.  S.)  200. 
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"  It  is  an  incontrovertible  principle 
of  equity  law,  that  a  defendant  cannot 
be  compelled  to  make  disclosures  in 
answer  to  a  bill  which  seeks  to  enforce 
penalties  and  forfeitures  against  him  by 
means  of  such  discoveries."  Betts,  J., 
in    Atwill    V.    Ferrett,    2  Blatchf.    (U. 

S.)  39- 

Form  of  Action  at  Law. — As  the  for- 
feiture accrues  one-half  to  the  owner 
of  the  copyright  and  one-half  to  the 
United  States,  it  should  be  recovered 
by  a  qui  tarn  action.  Stevens  v.  Cady, 
2  Curt.  (U.  S.)  200. 

Production  of  Books  and  Plates. — In 
an  action  for  the  infringement  of  a 
copyright  chromo,  a  de'fendant  cannot 
be  compelled,  by  means  of  a  subpoena 
duces  iecum^  to  produce  his  plates  and 
books  of  account  as  evidence.  John- 
son c'.  Donaldson,  18  Blatchf.  (U.  S.) 
2S7. 

6.  Chapman  v.  Ferry,    12  Fed.  Rep., 

693- 

Atwill  V.  Ferrett,  2  Blatchf.  (U.  S.) 
39.  where  a  bill  claiming  a  forfeiture  of 
certain  pieces  of  music  and  asking  a 
discovery  was  held  bad  on  special  de- 
murrer. But  see  Farmer  v.  Calvert 
Lith.,  etc.,  Co.,  i  Flipp.  (U.  S.)  228. 

Special  Demurrer. — The  parts  of  the 
bill  relating  to  penalties  and  forfeitures 
are  subject  to  special  demurrer.  Trow^ 
City  Directory  Co.  v.  Curtin,  36  Fed. 
Rep.  829.  See  also  Stevens  v.  Glad- 
ding, 17  How.  (U.  S.)  447. 

7.  Farmer  v  Calvert  Lith.,  etc.,  Co., 
I  Flipp.  (U.  S.)  228. 

8.  Rosenbach  v.  Dreyfuss,  2  Fed. 
Rep.  217. 
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In  such  an  action  the  rules  of  practice,  as  enforced  in  the  state 
in  which  the  court  is  sitting,  will  be  followed  by  the  federal  courts.^ 

False  Notice  of  Copyright. — The  penalty  given  by  statute  for  insert- 
ing notice  of  copyright  in  or  on  a  work  not  copyrighted,*  is 
restricted  by  the  terms  of  the  statute  to  a  single  person,*  and  an 
action,  therefore,  must  be  brought  in  the  name'of  one  person  only.* 

In  such  an  action,  a  petition  alleging  the  publication  of  a  num- 
ber of  copies  bearing  the  false  notice,  states  but  one  cause  of 
action.^ 

IX.  Reference  to  a  Master. — Where  the  determination  of  the 
question  of  infringement  involves  much  labor,  the  common  prac- 
tice is  to  refer  the  matter  to  a  master  for  examination  and  report.® 


1.  Brown  v.  Church,  5  Fed.  Rep.  41. 
Indorsement  on  Summons— iVc7v  Tork. 

— In  an  action  under  U.  S.  Rev.  Stat. 
4963,  relating  to  copyrights,  the  in- 
dorsement on  the  summons  read  as  fol- 
lows :  "For  Twenty-five  Hundred  Dol- 
lars' debt  for  a  penaltj'  imposed  by  title 
60,  chapter  3,  of  an  Act  of  Congress,  en- 
titled 'An  Act  to  Revise  the  Statutes,' 
etc.,  approved  June  20,  1874."  Such  a 
reference  to  the  act  was  held  to  be  suffi- 
ciently certain  and  definite,  under  the 
New  York  practice,  to  give  the  defend- 
ant notice  of  the  statute  under  which 
he  was  sued,  although  the  act  was  mis- 
described  as  respects  the  date  of  its 
approval.  Brown  v.  Church,  5  Fed. 
Rep.  41. 

2.  Where  the  notice  has  been  in- 
serted in  a  work  which  was  not  subject 
to  copyright,  no  penalty  has  been  in- 
curred ;  and  a  petition  which  alleges 
that  the  article  was  not  subject  to  copy- 
right, though  the  description  of  the  ar- 
ticle as  given  in  the  petition  showed 
that  it  was  subject  to  copyright,  is  in- 
consistent and  subject  to  demurrer. 
Taft  V.  Stephens  Lith.,  etc.,  Co.,  38 
Fed.  Rep.  38.  • 

Nor  will  the  court  on  demurrer  en- 
deavor to  reconcile  such  apparently 
contradictory  averments  in  the  plead- 
ings. Taft  V.  Stephens  Lith.,  etc., 
Co.,  38  Fed.  Rep.  28. 

3.  U.  S.  Rev.  Stat.,  §  4963. 

4.  Ferrettt'.  Atwill,  i  Blatchf.  (U.  S.) 
151. 

5.  Taft  V.  Stephens  Lith.,  etc.,  Co., 
38  Fed.  Rep.  28. 

6.  Webb  V.  Powers,  2  Woodb.  &  M. 
(U.  S.)  497;  Folsom  V.  Marsh,  2  Story 
(U.  S.)  100;  Story  v.  Derby,  4  Mc- 
Lean (U.  S.)  160;  Story  v.  Holcombe, 
4  McLean  (U.  S.)  306;  Greene  v. 
Bishop,  I  Cliiff.  (U.  S.)  186;  Lawrence 


V.  Dana,  4  Cliff.  (U.  S.)  i:  West  Pub. 
Co.  V.  Lawyers'  Co-operative  Pub.  Co., 
64  Fed.  Rep.  360.  So  in  the  early  Eng- 
lish practice.    Jeffery  v.  Bowles,  Dick. 

429 ;  V.  Leadbetter,   4   Ves.  Jr. 

6S1  ;  Carman  v.  Bowles,  2  Bro,  C. 
C.  So. 

Should  he  Made  before  Hearing. — 
"The  settled  practice  in  equity  is,  where 
the  works  are  voluminous  and  of  a  com- 
plex character,  containing,  as  in  this 
case,  much  original  matter  mixed  with 
common  property,  the  cause  will,  at 
some  stage  of  the  case,  be  referred  to  a 
master  to  state  the  facts,  together  with 
his  opinion,  for  the  consideration  of  the 
court.  It  is  a  better  course  to  make 
the  reference  before  the  final  hear- 
ing, *  *  *  Cases  arise,  where  the 
court,  under  such  circumstances,  would 
not  order  a  reference,  but  would  pro- 
ceed to  compare  the  books  and  ascer- 
tain the  details  of  the  infringement." 
Clifford,  J.,  in  Lawrence  t'.  Dana,  4 
Cliff.  (U.  S.)  84. 

On  Motion  for  Preliminary  Injunction. 
— The  preliminary  injunction  may, be 
refused  until  after  examination  and  re- 
port by  a  master.  Story  v.  Derby,  4 
McLean  (U.  S.)  160. 

But  where  it  does  not  appear  that 
the  acts  cr  intentions  of  the  defendants 
are  in  violation  of  the  rights  of  the 
plaintiffs,  reference  to  a  master  cannot 
be  had  to  determine  the  question  of 
infringement  in  a  motion  for  prelimi- 
nary injunction.  Smith  v.  Johnson,  4 
Blatchf.  (U.  S.)  252. 

In  England  comparisons  between 
the  books  are  often  made  by  the  judges, 
and  questions  of  infringement  thus  as- 
certained. Murray  v.  Bogue,  i  Drew 
353,  i7jur.  219;  Lewis  f.  Fullarton,  2 
Beav.  6. 

The  court  will  itself  compare  and 
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Opinion  of  Master. — The  opinion  of  the  master  on  the  question  of 
infringement  may  be  taken  in  connection  with  his  report  on  the 
facts  of  the  case.*  But  the  opinion  thus  rendered  is  not  conclu- 
sive, but  is  open  to  examination  by  the  court.^ 

X.  Injunction — Permanent  injunction. — A  permanent  injunction 
is  the  most  effective  remedy  for  the  infringement  of  a  copy- 
right, and  will  be  granted  on  the  final  hearing  whenever  it  clearly 
appears  that  the  copyright  has  been  infringed.* 

At  What  stage  of  the  Suit. — The  injunction  is  usually  granted  after  a 
report  by  a  master."*  But  where  the  case  is  heard  without  a 
reference  to  a  master,  the  court  will  order  an  injunction  at  the 
same  time  that  it  makes  a  decision  upon  the  merits,^  unless  it 
appears  on  the  hearing  that  a  reference  to  a  master  is  necessary, 
when  the  injunction  will  be  withheld  until  the  nature  and  extent 
of  the  infringement  are  thus  ascertained.^ 

Temporary  Injunction. — Where  the  complainant  has  made  out  a 
prima  facie  case,  and  the  injury  is  of  such  a  nature  as  to  require 
immediate  relief,  a  temporary  injunction  will  generally  be  granted.'' 

Motion  to  Dissolve. — Denials  and  allegations  founded  merely  on 
information  and  belief  are  not  sufficient  to  entitle  the  defendant 
to  a  dissolution  of  an  injunction  restraining  the  infringement  of 
the  copyright  ;  they  must  be  on  personal  knowledge,  or  supported 
by  the  affidavit  of  some  person  or  persons  having  personal  knowl- 
edge.^ 

decide  upon  alleged  piracies  by  in-  with  12%  per  cent,  of  the  sales  for 
spection,  where  that  can  be  easily  and  expenses,  and  another  master,  account- 
safely  done.  Sheriff  r.  Coates,  i  Russ.  ing  for  a  second  set,  credited  12  per 
&  M.  159.  cent.,  the  conclusions,  being  so  nearly 
Nor  will  the  court  grudge  any  labor  alike,  were  allowed  to  stand.  Callaghan 
which  may  be  necessary  in  order  to  as-  v.  Myers,  128  U.  S.  617. 
certain  how  far  the  injunction  should  3.  As  to  the  cases  in  which  a  per- 
cxtend.  Jarrold  v.  Houlston,  3  Kay  &  manent  injunction  will  be  granted,  see 
J- 70S;  3  Jur.  N.  S.  1051.                     '  article  Copyright,  Am.  &  Eng.  Ency. 

1.  Lawrence   v.    Dana,  4  Cliff.    (U.  Law. 

S.)  I.  4.  Lawrence    v.    Dana,  4    Cliff.  (U. 

The  master  may  give  his  opinion  as  S.)  i. 

to  the  extent  of  the  injury  suffered  by  6.  Lawrence    v.    Dana,  4    Cliff.   (U. 

the  plaintiff.  Greene  v.  Bishop,  i  Cliff.  S.)  i. 

(U.    S.)     1S6;     Osgood     V.     Allen,     .1  6.  Lawrence    v.    Dana,  4    Cliff.    (U. 

Holmes  (U.  S.)  185.  S.)  i. 

2.  Webb  t'.  Powers,  2  Woodb.  &  M.  7.  As  to  when  the  court  will  grant  a 
(U.S.)  497.  temporary  injunction,  see  article  CoPY- 

Ezamples. — Thus,  where   the  master  right,  Am.  &  Eng.  Ency.  Law. 

reported  that  the  defendant's  work  was  8.  Farmer  v.  Calvert  Lith.,  etc.,  Co., 

an  abridgment  of  that  of   the  plaintiff,  i  Flipp.  (U.  S.)  228. 

and  not  piratical,  the  court   found  that  Afladavits. — The  complainant  cannot, 

a  part  of  the  work  was  not  an  abridg-  on  motion    to    dissolve    an  injunction, 

ment  but  a  compilation  borrowed  from  read  affidavits  for  the  purpose  of  rebut- 

the  plaintiff's  work,  and  granted  an  in-  ting  certain   averments  of  the  answer 

junction.     Story  v.   Holcombe,  4   Mc-  concerning  the  complainant's  title.    As 

Lean  (U.  S.)  306.  to  such  points  he  must  depend  on  the 

Slight  Variance  in    Two    Reports.—  affidavits   filed   with    his  bill.     But  on 

Where  one  master,  accounting  for  one  the  question  of  infringement  he  may 

set  of  volumes,  credited  the  defendants  read  affidavits  in  rebuttal.     Farmer  t'. 
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XL  Account.— The  right  to  an  account  is  incident  to  the  right 
to  an  injunction,  and  maybe  decreed  by  a  federal  court  under  its 
power  to  enjoin  infringements  of  copyrights,  although  such  power 
is  not  expressly  granted  by  Congress.* 

Must  be  Prayed  for. — The  account  must  be  prayed  for  in  the  bill ;  * 
but  it  may  be  had  under  a  prayer  for  general  relief.* 

Cannot  Embrace  Penalties  or  Damages. — An  account  for  profits  cannot 
embrace  penalties  *  or  damages.* 

XII.  Deceee. — In  an  equitable  action  for  infringement  a  decree 
cannot  be  made  for  the  penalties  imposed  by  statute,  but  may  be 
made  for  the  amount  of  profits  on  the  sales.® 

XIII.  Costs. — In  determining  the  question  of  costs,  the  court  will 
consider  the  conduct  of  the  parties,''  whether  the  defendant  has 
acted  in  good  faith,^  and  whether  the  plaintiff  has  unnecessarily 
increased  the  amount  of  the  costs.® 


Calvert   Lith.,   etc.,   Co.,  i   Flipp.   (U. 
S.)  228. 

1.  Stevens  v.  Gladding,  17  How.  (U. 
S.)  447;  Stevens  v.  Cady,  2  Curt.  (U. 
S.)  200;  Pierpont  xk  Fowle,  2  Woodb, 
&  M.  (U.  S.)23;  Gilmore  t'.  Anderson, 
38  Fed.  Rep.  846 ;  Falk  v.  Cast  Lith., 
etc.,  Co.,  54  Fed.  Rep.  890;  Sanborn 
Map,  etc.,  Co.  v.  Dakin  Pub.  Co.,  39 
Fed.  Rep.  266.  See  also  article  Copy- 
right, Am.  &  Eng.  Ency.  Law. 

2.  Stevens  t;.  Cady,  2  Curt.  (U.S.)  200. 

3.  Stevens  v.  Gladding,  17  How.  (U. 
S.)  447;  Gilmore  v.  Anderson,  38  Fed. 
Rep.  846. 

4.  Stevens  v.  Cady,  2  Curt.  (U.  S.) 
200.  Not  so  in  England,  Hole  v. 
Bradbury,  12  Ch.  Div.^886. 

5.  By  statute,  damages  may  be  re- 
covered in  equity  for  the  infringement 
of  a  patent,  but  as  there  is  no  provision 
for  damages  in  cases  of  copyright,  it 
has  been  held  that  such  recovery  can- 
not be  had.  Rev.  Stat.,  §  106,  give 
jurisdiction  to  the  courts  of  the  United 
States,  of  suits  and  actions  arising 
under  the  copyright  laws  of  the  United 
States,  and  give  them  power  to  grant 
injunctions  according  to  the  principles 
of  equity,  incidentto  which  is  a  right  to 
an  account  of  profits;  but  no  provision 
is  made  for  damages.  Chapman  v. 
Ferry,  12  Fed.  Rep.  693,. 

6.  Stevens  v.  Gladding,  17  How.  (U. 
S.)  447. 

Exceptions  on  Appeal. — On  appeal  by 
the  defendants  from  a  final  decree,  if 
exceptions  were  taken  by  them  to  the 
report  of  the  matter,  it  is  their  duty  as 
appellants  to  bring  such  exceptions  in 
the  appellate  court  as  part  of  the  rec- 


ord, and  if  they  take  no  exceptions  the 
report  stands  without  exception.  Bel- 
ford  V.  Scribner,  144  U.  S.  488. 

7.  Weldon  v.  Dicks,  10  Ch.  Div.  247. 
Examples. — The  plaintiflF  filed  a  bill 

to  restrain  the  piracy  of  a  publication. 
After  such  filing,  but  before  putting 
in  their  answers,  the  defendants  offered 
to  pay  the  plaintiff  all  damages,  but  the 
plaintiff  refused  the  offer  and  prose- 
cuted the  cause  to  a  hearing,  waiving 
an  account.  Under  such  circum- 
stances, the  plaintiff  was  held  to  be  en- 
titled to  his  costs  in  the  suit  up  to 
and  including  the  answer,  but  not  to 
those  incurred  after  answer.  Colburn 
V.  Simms,  7  Jur.  1104. 

Where  it  was  apparent  that  more  for- 
bearing conduct  on  the  part  of  the  de- 
fendant would  have  prevented  the  suit, 
and  that  he  had  rejected  all  overtures 
and  determined  to  fight  out  the  case 
upon  utterly  untenable  grounds,  the 
litigation  having  been  brought  about 
by  his  conduct,  it  was  ordered  that  he 
pay  the  costs.  Weldon  v.  Dicks,  10 
Ch.  Div.  263. 

8.  Maxwell  v.  Somerton,  22  W.  R. 
313,  30  L.  T.  N.  S.  II. 

Where  the  defendant's  work  was  a 
flagrant  imitation  of  the  plaintiff's,  he 
was  not  allowed  his  costs,  although  an 
injunction  was  refused  because  of  fail- 
ure in  the  plaintiff  to  show  title.  Cob- 
bett  V.  Woodward,  L.  R.  14  Eq.  407. 

9.  The  part  of  a  work  in  which 
copyright  is  claimed  should  be  distin- 
guished in  the  bill,  otherwise  the  costs 
unnecessarily  incurred  must  be  borne 
by  the  plaintiff.  Page  v.  Wisden,  17 
W.  R.  483,  20  L.  T.  N.  S.  435. 
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XVI.  Appeals,  37. 

CROSS-REFERENCE. 
A'a  to  writs  of  error  generally,  see  article  E_RROR,   WRIT  OF. 

I.  Definitions. — Coram  nobis  (before  us)  designates  a  writ  of 
error  to  review  proceedings  before  the  same  court  which  is  alleged 
to  have  committed  the  error. 
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Coram  vobis  (before  you)  designates  a  writ  of  error  for  a  review 
by  a  higher  court. ^ 

II.  Office  of  the  Writ— 1.  Errors  of  Fact  before  Trial— ReUef  from 
Errors  of  Fact. — The  office  of  the  writ  of  coram  nobis  is  to  bring  the 
attention  of  the  court  to,  and  obtain  reHef  from,  errors  of  fact,* 
such  as  the  death  of  either  party  pending  the  suit  and  before 
judgment  therein  ;  *  or  infancy,  where  the  party  was  not  properly 
represented  by  guardian,*  or  coverture,  where  the  common-law 


1.  Anderson  Law  Diet.  260. 
English  Practice. —  Coram  nobis  was 

"  the  name  given  to  writs  of  error  on 
judgments  of  the  Court  of  King's  (or 
Queen's)  Bench,  so  called  from  that 
clause  in  the  old  forms  which  described 
the  record  and  process  as  remaining 
'  before  us  '  {gucB  coram  nobis  resident) 
that  being  the  style  of  the  court." 
Burrill  Law  Diet.  379;  i  Arehbold  Pr. 
234,  276;  2  Tidd  Pr.  1136. 

Coram  vobis,  "  a  name  given  to  writs 
of  error  on  judgments  of  other  courts 
than  the  King's  (or  Queen's)  Bench, 
especially  the  Court  of  Common  Pleas, 
to  correct  its  own  judgments,  as  for 
errors  in  fact."  Anderson  Law  Diet. 
411;  Abbott  Law  Diet.  2S9;  Burrill 
Law  Diet.  380 ;  Rapalje  &  Lawrence 
Law  Diet.  295,  296;  2  Tidd  Pr.  1137, 
1142,1143. 

Distinction —  Coram  Nobis.  —  "The 
writ  was  called  a  writ  of  error  coram 
nobis  in  the  King's  Bench,  because  the 
record  and  proceedings  were  stated  in 
the  writ  to  remain  before  us  {coram 
nobis),  the  Court  of  King's  Bench. 
The  king,  hy  fiction  of  law,  was  pre- 
sumed to  preside  in  person."  i  Arch- 
bold  Pr.  234  ;  2  Saund.  loi  a;  3  Cooley's 
Blackstone  (3d  ed.)  416,  note;  Teller  -■. 
Wetherell,  6  Mich.  49. 

Coram  Vobis. — "  In  the  Common 
Pleas,  where  the  king  is  not  supposed 
to  preside,  it  was  called  a  writ  of  error 
coram  vobis,  because  the  record  and 
proceedings  were  stated  in  the  writ  to 
remain  before  you  {coram  vobis)  ;  that 
is,  the  king's  justices."  2  Tidd  Pr. 
1056,  note  y;  Arehbold  Forms  243;  2 
Dunlap  Pr.  1125. 

2.  Cotinecticut. — Jeffery  v.  Fitch,  46 
Conn.  604. 

Illinois. — Sloo  -'.  State  Bank.  2  111. 
436;  Beaubien  v.  Hamilton,  4  111.  213; 
Peak  z\  Shasted,  21   111.  137. 

lo-va. — McKinney  v.  Western  Stage 
Co.,  4  Iowa  420. 

Marvland. — Bridendolph  v.  Zeller, 
3  Md.  325. 
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Missouri. — State  v.  Heinrieh,  14 
Mo.  A  pp.  146;  Dugan  v.  Scott,  37  Mo. 
App.  663;  Hirsh  v.  Weisberger,  44  Mo. 
App.  506;  Marble  v.  Vanhorn,  53  Mo. 
App.  361  ;  Latshaw  v.  McNees,  50  Mo. 
381. 

Tennessee. — Bigham  v.  Brewer,  4 
Sneed  (Tenn.)  433;  Crouch  r.  MuUi- 
nix,  I  Heisk.  (Tenn.)  478;  Memphis 
German  Sav.  Assoc,  v.  Hargan,  9 
Heisk.  (Tenn.)  496. 

Texas. — Weaver  v.  Shaw,  5  Tex.  286. 

United  States. — Albree  v.  Johnson, 
1  Flipp.<U.  S.)34i. 

E7igland. — Walter  v.  Perry,  Cro. 
Eliz.  199;  Castledine  v.  Mundy,  4  B. 
&  Ad.  90;  Bevan  v.  Cheshire,  3  Dowl. 
P.  C.  70;  Rex  V.  Jones,  2  Ld.  Raym. 
1525;  Evans  v.  Chester,  2  M.  &  W. 
847,  2  Tidd  Pr.  1136,  i  Rob.  Abr,  747, 
I    Sid.  20S,  3  Salk.  145-147. 

Equity  Powers  of  Court. — The  rem- 
edy by  this  writ  does  not  abridge 
the  injunctive  or  equity  powers  of  the 
court.  Douglass  v.  Joyner,  i  Baxt. 
(Tenn.)  32. 

3.  Meggot  V.  Broughton,  Cro.  Eliz. 
106;  Collins  V.  Mitchell,  5  Fla.  364; 
Life  Assoc,  of  America  v.  Fassett,  102 
111.  315;  Case  V.  Ribelin,  i  J.J.  Marsh. 
(Ky.)  29;  Mississippi,  etc.,  R.  Co.  v. 
Wynne,  42  Miss.  315;  Devereux  v. 
Roper,  I  Phiia.  (Pa.)  182;  Hurst  v. 
Fisher,  i  W.  &  S.  (Pa.)  438;  Weaver 
V.  Shaw,  5  Tex.  2S6;  Martel  t-.  Hern- 
sheim,  9  Tex.  294;  Mills  v.  Alexander, 
21  Tex.  154;  Giddings  v.  Steele.  28 
Tex.  732  ;  Milam  Co.  v.  Robertson,  47 
Tex.  222. 

Death  of  Codefendant. — Where  one 
of  two  defendants  dies  before  a  judg- 
ment rendered  against  both,  the  error 
may  be  corrected  by  a  writ  of  error 
coram  nobis.  Calloway  v.  Nifong,  i 
Mo.  223. 

4.  2  Tidd  Pr.  1136;  Life  Assoc,  of 
America  v.  Fassett,  102  111.  315. 

A  Matter  of  Course. — Where  infancy 
is  clearly  shown  for  error  in  fact,  the 
allowance  of  the  writ  is  matter  of 
Volqme  V- 
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CORAM  NOBIS     Errors  of  Fact  before  Trial. 


disability  still  exists,*  or  insanity,  it  seems,  at  the  time  of  the  trial ;  * 
or  a  valid  defense  existing  in  the  facts  of  the  case,  but  which, 
without  negligence  on  the  part  of  the  defendant,  was  not  made, 
either  through  duress  ^  or  fraud  or  excusable  mistake  ;  *  these 
facts  not  appearing  on  the  face  of  the  record,^  and  being  such 
as,  if  known  in  season,  would  have  prevented  the  rendition  and 
entry  of  the  judgment  questioned.^ 


course.     Swain  v.  Heartt,  2  How.   Pr. 
(N.  Y.  Supreme  Ct.)  90. 

Represented  by  Attorney. — Where  an 
infant  appears  arid  defends  by  attorney, 
instead  of  by  guardian,  and  judgment 
has  been  rendered  against  him,  a  writ 
of  error  coram  7iobis  will  lie.  Mere- 
dith V.  Sanders,  2  Bibb  (Ky.)  loi  ;  Ex 
f.  Toney,  1 1  Mo.  661 ;  Powell  v.  Gott, 
13  Mo.  458 ;  Kemp  v.  Cook,  18  Md.  130. 

1.  Life  Assoc,  of  America  v.  Fassett, 
102  111.  315;  Breckenridge  v.  Cole- 
man, 7  B.  Mon.  (Ky.)  334;  Walker  v. 
Deaver,  79  Mo.  664;  McCurdj  v. 
Baughman,  43  Ohio  St.  78,  85;  McLe- 
more  v.  Durivage,  92  Tenn.  482  ;  Nor- 
ris  V.  Wilber,  i  Baxt.  (Tenn.)  365;  Al- 
bree  v.  Johnson,  i  Flipp.  (U.  S.)  341. 

2.  Freeman  Judg.,  §  94. 

In  Adler  v.  State,  35  Ark.  517,  Eng- 
lish, C.  J.,  said  :  "  We  think  the  cir- 
cuit judge  had  power  to  issue  the  writ 
of  error  coram  nobis  and,  upon  the  as- 
signment of  error  in  fact  that  Kahn 
was  insane  when  tried,  if  disputed  by 
the  state,  to  cause  a  jury  to  be  impan- 
eled in  term  to  try  such  issue." 

Contra — Equity  Powers. — In  With- 
row  V.  Smithson,  37  W.  Va.  757,  it  was 
held  that  equity  having  jurisdiction  to 
restrain  proceedings  and  compel  the 
plaintiff  to  go  there  for  justice,  the  writ 
of  error  coram  nobis  was  not  the  proper 
proceeding  in  such  a  case. 

3.  Sanders  v.  State,  85  Ind.  318 ;  State 
V.  Calhoun,  50  Kan.  523. 

4.  Dinsmore  v.  Boyd,  6  Lea  (Tenn.) 
689 ;  Crawford  v.  Williams,  i  Swan 
(Tenn.)  341;  McLemore  r.  Durivage, 
92  Tenn.  482. 

Adequate  Eemedy  at  Law. — In  Gunn 
T'.  Neal,  2  Heisk.  (Tenn.)  318,  the 
plaintiff  appealed  from  a  judgment 
rendered  before  a  justice  of  the  peace, 
but  tailed  to  prosecute  his  appeal  for 
several  years.  He  then,  without  the 
knowledge  of  the  defendant,  obtained 
an  affirmance  of  the  judgment.  It  was 
held  that  the  defendant  was  entitled  to 
relief  by  writ  of  error  coram  nobis; 
that  such  writ   furnished  an  adequate 


remedy  at  law,  and  that  a  bill  of  equity 
would  not  lie. 

Claim  Barred — Notice — Defense. — It 
has  also  been  held  a  proper  remedy 
where  a  juflgment  was  obtained 
against  a  cosurety,  without  notice,  ap- 
pearance, or  defense,  after  the  claim 
was  barred  by  statute.  Merritt  v. 
Parks,  6  Humph.  (Tenn.)  332. 

Continuance — Judgment  as  Per  De- 
fault.— In  Crouch  v.  Mullinix,  i  Heisk. 
(Tenn.)  478,  the  cause  had  been  con- 
tinued over  the  term,  but  after  the 
plaintiff  had  left  the  court  judgment  by 
default  was  entered  against  him.  He 
was  entitled  to  a  writ  of  error  coram 
nobis  for  a  rehearing. 

In  Jones  v.  Kincaid,  5  Lea  (Tenn.) 
67^,  under  a  similar  statement  of  facts, 
relief  was  actually  obtained  in  equity, 
although  it  was  held  that  relief  could 
also  have  been  secured  by  a  writ  coram 
nobis. 

Contra  Non  Pros,  as  to  One,  Unknown  to 
Codefendant. — In  Thomp.  Cas.  (Tenn.) 
264,  cited  in  King's  Tenn.  Dig.  974,  the 
fact  that  a  7ton  pros,  was  entered  as  to 
one  of  the  defendants  without  the 
knowledge  of  the  other  defendant — who 
had  no  opportunity  to  plead  accord  and 
satisfaction — was  not  ground  for  this  re- 
lief, satisfaction,  in  fact,  having  been  re- 
ceived only  as  to  the  former  defendant. 

Fraud  of  Opposing  Counsel. —  In 
Tucker  v.  James,  12  Heisk.  (Tenn.) 
333,  the  counsel  for  the  defendant  drew 
a  plea,  and  left  the  same  with  the  coun- 
sel for  the  plaintiff  to  be  filed.  The 
plea  was  not  filed,  but  judgment  taken 
by  default.  Relief  was  granted  by  this 
writ. 

6.  State  V.  Heinrich,  14  Mo.  App. 
146;  Dugan  V.  Scott,  37  Mo.  App.  663 ; 
Hirsh  V.  Weisberger,  44  Mo.  App.  506. 

Apparent  Errors. — It  cannot  be  used 
to  correct  errors  of  fact  apparent  on 
the  record.  Le  Bourgeoise  v.  Mc- 
Namara,  10  Mo.  App.  116,  affirmed  xn 
82  Mo.  189;  Upton  V.  Philips,  'i  Heisk. 
(Tenn.)  215. 

6.  Marble  v.  Vanhorn,  53   Mo.  App. 
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Errors  of  Law. 


Known  before  Trial — Negligence. — The  writ  will  not  He  where  the 
party  complaining  knew  the  fact  complained  of,  at  the  time  of  or 
before  trial,  or  by  the  exercise  of  reasonable  diligence  might  have 
known  it ;  *  or  is  otherwise  guilty  of  personal  negligence  in  the 
matter ;  *  or  when  proper  advantage  could  have  been  taken  of 
the  alleged  error  at  the  trial* 

Newly  Discovered  Evidence. — An  error  of  fact,  for  the  purpose  of  this 
procedure,  does  not  consist  in  newly  discovered  evidence.* 

Adjudicated  Issue. — Neither  does  this  remedy  lie  to  correct  an 
adjudicated  issue  of  fact.^ 

2.  Ministerial  Errors. — The  writ  also  lies  to  correct  pure  minis- 
terial errors  of  the  officers  of  the  court.® 

3.  Erroneous  Executions  and  Forthcoming  Bonds — Execution. — Error 
coram  nobis  may  be  raised  to  set  aside  an  erroneous  execution.' 

Forthcoming  Bond. — Whether  it  is  a  proper  mode  of  reaching  a 
defective  forthcoming  bond  has  been  questioned.* 

4.  Errors  of  Law. — A  writ  of  error  coram  nobis  does  not  lie  to 
correct  errors  of  law.® 


361  ;    Bigham     v.    Brewer,     4    Sneed 
(Tenn.)  432. 

1.  Marble  v.  Vanhorn,  53  Mo.  App. 
361.  As  where  the  party  supposed 
the  process  was  served  in  another  case. 
Jackson  v.  Milsom,6  Lea   (Tenn.)  515. 

2.  Absence  of  Council.— '  Carney  v. 
McDonald,  10  Heisk.  (Tenn.)  234. 

Failure  to  Note  Appearance.  —  An 
agreement  between  opposing  counsel, 
that  neither  will  take  judgment  against 
the  other  without  notice,  is  no  ground 
for  the  writ,  where  the  counsel  taking 
the  judgment  did  not  know  that  the 
opposing  counsel  was  employed  in  the 
case,  no  appearance  having  been  en- 
tered. Dinsmore  v.  Boyd,  6  Lea 
(Tenn.)  689. 

Reliance  on  Codefendant.  —  It  was 
held  in  the  Memphis  German  Sav. 
Inst.  V.  Hargan,  9  Heisk.  (Tenn.)  496, 
that  it  was  negligence  to  rely  upon  the 
promise  of  a  codefendant  to  make  the 
defense,  and  the  party  could  not  be  re- 
lieved from  the  consequences  of  the 
failure  of  such  party  to  make  the  de- 
fense by  error  coram  tiobis. 

3.  In  Brandon  v.  Diggs,  i  Heisk. 
(Tenn.)  472,  the  defendant  could  not 
find  the  plaintiff's  declaration  with  the 
files  of  the  court.  If  this  fact  had  been 
brought  to  the  attention  of  the  court,  a 
judgment  of  non  pros,  could  have  been 
taken. 

Rule  of  Court. — In  Pickett  v.  Leger- 
wood,  7  Pet.  (U.  S.)  144,  a  rule  of  the 
Circuit  Court  would  have  enabled  the 


party  to  have  docketed  and  dismissed 
the  case,  and  the  U.  S.  Supreme  Court 
refused  to  review  a  judgment  on  a  writ 
of  error  coram  nobis  under  these  cir- 
cumstances. 

4.  Howard  v.  State,  58  Ark.  229; 
Bigham  v.  Brewer,  4  Sneed  (Tenn.) 
432  ;  Thomp.  Cas.  (Tenn.)  264,  cited  in 
King's  Tenn.  Dig.  974. 

5.  Howard  v.  State,  58  Ark.  229. 

6.  I  Archbold  Pr.  234;  Teller  v. 
Wetherell,  6  Mich.  49 ;  Phillips  v.  Rus- 
sell, Hempst.  (U.  S.)  62. 

Fault  of  Clerk. — A  failure  of  the  clerk 
of  court  to  properly  file  an  answer, 
by  which  the  party  was  prevented  from 
making  a  defense,  has  been  held  a 
ground  for  the  writ.  Jones  v.  Pearce, 
12  Heisk.  (Tenn.)  281. 

7.  Phillips  V.  Russell,  Hempst.  (U. 
S.)  62. 

8.  Parkinson  v.  Waldron,  7  Smed.  & 
M.  (Miss.)  189;  Fellows  v.  GriflSn,  9 
Smed.  &  M.  (Miss.)  362. 

9.  Maple  v.  Havenhill,  37  111.  App. 
311;  Hawkins  v.  Bowie,  9  Gill.  &  J. 
(Md.)  428;  Fellows  f.  Griffin,  9  Smed. 
&  M.  (Miss.)  362  ;  Patterson  v.  Arnold, 
4  Coldw.  (Tenn.)  364;  Brandon  v.  Diggs, 

I  Heisk.  (Tenn.)  472 ;   Upton  v.  Philips, 

II  Heisk.  (Tenn.)  215;  Dinsmore  v. 
Boyd,  6  Lea  (Tenn.)  689;  Bigham  v. 
Brewer,  4  Sneed  (Tenn.)  433;  Milam 
Co.  V.  Robertson,  47  Tex.  222. 

Consolidated    Cases.  —  That    several 
cases  were  consolidated  and  tried  to- 
gether is  not   a  ground   for   the  w^rit. 
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III.  Status  in  Modern  Practice. — Notwithstanding  occasional 
statements  that  the  writ  of  coratn  nobis  has  "  fallen  into  desue- 
tude," ^  and  that  "  redress  obtained  through  its  aid  is  now  sought 
by  motion,"*  it  was  a  part  of  the  common  law  received  from  the 
mother  country,*  and,  when  not  specially  abrogated  by  statute,* 
still  remains  a  factor  in  modern  practice.^ 

Proceedings  of  Like  Nature. — Proceedings  of  like  nature,  under  what- 
ever name,  partake  of  the  same  underlying  principles  in  practice.® 


Thomp.    Cas.    (Tenn.)    264,    cited    in 
King's  Tenn.  Dig.  974. 

Depositions — Notice. — Nor  that  depo- 
sitions taken  without  notice  were  used, 
and  formed  the  basis  of  the  de- 
cree. Davidson  v.  Fitzgerald,  Jackson 
(Tenn.)  1878,  cited  in  King's  Tenn. 
Dig.  974. 

1.  Blackon  Judg.,  §  300;  McKindley 
V.  Buck,  43  111.  488. 

2.  F'reeman  on  Judg.,  §  94;  Sloo  v. 
State  Bank,  2  111.  439. 

3.  Jefferj  v.  Fitch,  46  Conn.  604; 
Sanders  v.  State,  85  Ind.  318,  44  Am. 
Rep.  29;  DeWitt  v.  Post,  11  Johns. 
(N.  Y.)  460 ;  Comstock  v.  Van  Schoon- 
hoven,  3  How.  Pr.  (N.  Y.  Supreme 
Ct.)  259;  Day  V.  Hamburgh,  i  Browne 
(Pa.)  7^;  Phillips  t'.  Russell,  Hempst. 
(U.  S.)  62. 

4.  Rev.  Stat.  111.,  ch.  no,  §  67;  Cour- 
sen  V.  Hixon,  78  111.  339;  McKindlev 
V.  Buck,  43  111.  488;  N.  Y.  Code  Pro", 
§§  1282-1291  inclusive. 

6.  See  cases  cited  throughout  this 
article,  especially  Sanders  v.  State, 
85  Ind. 318. 

Tennessee.  —  Code  Tenn.,  §  3100. 
In  this  state  it  lies  to  decrees  in  chan- 
cery, as  well  as  to  judgments  at  law. 
Hicks  v.  Haywood,  4  Heisk.  (Tenn.). 
598.  Also  to  decrees  of  the  County 
Court.  Swaflford  v.  Howard,  8  Baxt. 
(Tenn.)  326. 

Common-law  Right.  —  In  James  vl 
Williams.  44  Miss.  47,  Tarbell,  J.,  said: 
"  There  is  no  reference  to  a  writ  of 
error  coram  nobis  in  the  code,  but  it  is 
a  common-law  right."  "'  The  judg- 
ment, as  in  this  case,  may  be  recalled 
and  the  cause  revived  either  by  this 
writ  or  by  motion,  the  latter  mode  hav- 
ing been  several  times  adopted  and 
acted  upon  in  this  court." 

Coram  Vobis,  Distinction  from  English 
Practice. — In  Arnold  v.  Sandford,  14 
Johns.  (N.  Y.)  417,  the  first  question 
raised  on  the  argument  was  whether 
error  in  fact  could  be  assigned  on  a 
writ  of  error  coram  vobis,  it  being  con- 
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tended  that  error  in  fact  could  onl}'  be 
corrected  in  the  same  court  where  the 
cause  was  commenced,  bv  a  writ  of 
error  coram  nobis.  Thompson,  C.  J., 
in  writing  the  opinion,  said:  "This  is 
certainly  against  what  has  been  the 
universal  practice  with  us,  as  to  writs 
of  error  to  inferior  courts,  and  we  ap- 
prehend the  objection  has  no  founda- 
tion in  principle.  It  is  true  we  find  it 
laid  down  in  the  English  books  that 
for  error  in  fact  a  writ  of  error  will  not 
lie  from  the  Exchequer  Chamber  or 
the  House  of  Lords';  but  the  reason  as- 
signed for  it  shows  that  no  such  rule 
can  apply  to  this  court.  Error  in  fact 
must  be  tried  by  a  jury,  and  no  such 
trial  can  take  place,  either  in  the  House 
of  Lords  or  in  the  Exchequer  Chamber. 
Hence,  the  necessity  of  a  writ  of  error 
coram  tiobis.  *  *  *  This  court  can  is- 
sue a  venire  for  a  jury  to  try  the  fact 
of  infancy.  There  can,  therefore,  be 
no  reason  why  this  error  should  not  be 
corrected  here." 

6.  Comstock  1'.  Van  Schoonhoven,  3 
How.  Pr.  (N.  Y.  Supreme  Ct.)  258. 

In  Davis  v.  Packard,  6  Wend.  (N. 
Y.)  327,  it  was  held  that  the  court  for 
the  correction  of  errors  had  no  juris- 
diction "  to  reverse  a  judgment  of  the 
Supreme  Court  for  error  in  fact,  unless 
the  question  had  been  first  examined 
and  decided  upon  a  writ  of  error  coram 
vobis  in  that  court." 

Power  Remains  as  at  Common  Law. — 
In  Smith  v.  Kingsley,  19  Wend.  (N. 
Y.)  620,  Cowen,  J.,  in  speaking  of  the 
writ  coram  nobis,  said :  '•  It  is  a  writ 
well  known  to  the  common  law,  and 
will  not  lie  to  remove  a  judgment  from 
the  King's  Bench  to  a  superior  court. 
*  *  *  The  jurisdiction  of  the  Supreme 
Court  is  at  least  equally  extensive  at 
common  law,  and  there  is  no  statute 
expressly  and  in  terms  repealing  its 
power,  nor  any  which  does  so  by  nec- 
essary implication.  Mere  silence  or 
omission  to  regulate  proceedings  upon 
such  a  writ  will  not  operate  as  a  repeal. 
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IV.  As  A  Writ  of  Eeeoe. — The  general  term  "  writ  of  error," 
used  in  statutory  provisions,  includes  writs  of  coram  nobis  and 
coram  vobis}- 

V.  Statutes  of  Limitations.— The  writ  must  be  prayed  for 
within  the  statutory  period  affecting  its  issue,  where  such  limita- 
tions exist.^ 

Analogous  Proceedings. — In  some  jurisdictions  statutes  limiting  the 
time  for  prosecuting  the  remedy  in  analogous  proceedings  have 
been  held  applicable,  such  as  motions  for  a  new  trial,^  or  the 
prosecution  of  a  writ  of  review.* 

No  Statute  Applying. — In  other  jurisdictions,  it  seems,  no  statute  of 
limitation  applies.'^ 

VI.  Parties — 1.  Plaintiff. — A  writ  of  error  coram  nobis  can  only 
be  procured  by  one  who  is  a  party,  or  privy  to  the  record,  or 
injured  thereby.** 


The  power,  therefore,  remains  as  at 
common  law,  except  as  to  the  mere 
form  coram  nobis  resident.  *  *  *  We, 
therefore,  have  lost  the  'name  of  the 
writ,  but  nothing  more." 

1.  Connelly  v.  Magowan,  3  T.  B! 
Mon.  (Kj.)  152;  Planter's  Bank  v. 
Union  Bank,  :;  Humph.  (Tenn.)  304; 
Strode  v.  Stafford,  i  Brock.  (U.  S.)  162. 

Contra. — It  was  held  not  to  apply  to 
the  Revised  Statutes  of  New  York  595, 
(j  26,  relative  to  "writs  of  error  "  in  that 
state,,  previous  to  the  abolishment  of 
that  remedy  therein.  Comstock  v. 
Van  Schoonhoven,  3  How.  Pr.  (N.  Y. 
Supreme  Ct.)  2i;;8;  Smith  v.  Kingsley, 
19  Wend.  (N.  Y.)  620. 

Distinction.— In  Teller  v.  Wetherell, 
6  Mich.  45,  Manning,  J.,  made  the  fol- 
lowing distinctions  :  "  There  appears  to 
be  much  confusion  and  great  want  of 
discrimination  in  the  books,  as  to  the 
distinctive  features  and  appropriate 
offices  of  a  writ  of  error,  a  writ  of  error 
coram  nobis,  and  a  writ  of  error  coram 
vobis.  When  the  object  of  the  writ  is 
to  remove  a  judgment  from  an  inferior 
into  a  superior  court,  for  review  and 
the  correction  of  erroi-s  of  law  or  fact, 
it  is  called  a  writ  of  error  only,  nothing 
more.  But  when  the  object  of  the  writ 
is  to  correct  an  error  of  fact  in  the 
same  court  that  rendered  the  judgment, 
it  is  called  a  writ  of  error  coram  vobis 
if  it  be  in  the  King's  Bench,  and  a  writ 
of  error  coram  I'obis  if  it  be  in 
the  Common  Pleas.  *  *  *  The  writs 
coram  nobis  and  coram  vobis  diflfer 
from  a  writ  of  error  in  two  particulars: 
1st.  They  contain  no  certiorari  clause, 
for   there  is   no  record  to  be  certified. 
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2d.  They  have  no  return  day,  as  they 
are  in  the  nature  of  a  commission  only 
to  the  court  to  correct  error." 

2.  Lynch  v.  Buck,  Hard.  (Ky.)  380; 
Miller  v.  Patton,  3  Smed.  &  M.  (Miss.) 

463- 

3.  Jeffery  v.  Fitch,  46  Conn.  601. 

In  Lamb  v.  Sneed,  4  Baxt.  (Tenn.) 
349,  it  was  held  that  Tenn.  Code,  ^ 
31 10,  gave  the  Supreme  Court  no 
power  to  review  at  one  term  the  de- 
cisions of  a  previous  term.  Nicholson, 
C.  J.,  dissenting,  claimed  the  power  was 
conferred  by  section  4503,  empowering 
the  court  to  issue  all  writs  and  process 
necessary  for  the  exercise  and  enforce- 
ment of  its  jurisdiction. 

4.  Howard  v.  North,  5  Tex.  290. 

5.  Powell  V.  Gott,  13  Mo.  458;  53 
Am.  Dec.  153;  Latshaw  v.  McNees,  50 
Mo.  381. 

In  Strode  v.  Stafford,  i  Brock.  (U. 
S.)  162,  it  was  held  that  owing  to  the 
peculiar  wording  of  the  act,  the  iive 
year  limitation  contained  in  the  "  orig- 
inal judicial  act,"  limiting  the  period 
within  which  writs  of  error  could  be 
brought,  did  not  apply. 

Time  of  Disability  Excluded. — What- 
ever may  be  the  local  limitation,  it  will 
not  operate  against  the  remedy,  while 
the  party  entitled  to  the  same  is  under 
disability,  usually  excepted  from  the 
running  of  such  statutes.  State  v.  Cal- 
houn, 50  Kan,  523. 

6.  Holford  V.  Alexander,  12  Ala.  280; 
46  Am.  Dec.  253;  Hillman  v.  Chester, 
12  Heisk.  (Tenm)  37. 

Original   Plaintiff. — In    Lampton    v. 
Worley,  3  Litt.  (Ky.)  i,  a  writ  of  error 
coram   nobis   was  obtained  by  a  false 
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Parties  Affected. — It  seems  that  only  the  parties  to  judgment,  as  to 
whom  there  is  error  in  fact,  need  join  in  the  petition  for  the  writ.* 

2.  Defendant.— The  scire  facias  issued  upon  the  writ  under  con- 
sideration must  be  directed  to  the  party  adversely  interested  in 
the  judgment,  or  his  legal  representative.* 

VII.  Chaeactee  and  Title  of  Peoceedings. — These  proceedings 
are  civil  in  their  nature,*  although  applicable  to  both  civil  and  crimi- 
nal actions.*  The  writ  is  not  a  writ  of  right,^  but  will  always  be 
granted  if  error  in  fact  is  shown  to  exist.® 

Title  of  the  Action. — It  seems  that  the  papers  in  a  petition  or  a  mo- 
tion for  this  writ  should  not  be  entitled  in  any  suit.''  But  the 
names  of  the  parties  in  the  judgment  sought  to  be  reversed  must 
be  correctly  stated,  or  the  writ  will  be  quashed.* 


suggestion  of  the  death  of  the  original 
plaintiff  and  the  nomination  of  a  fic- 
titious administrator;  it  was  held  that 
the  original  plaintiff  had  a  right  to  ap- 
pear, and  that  it  was  no  objection  to  a 
judgment  in  his  favor  that  he  was  not  a 
party  to  the  writ  of  error. 

Sureties. — In  Wynne  v.  The  Gov- 
ernor, I  Yerg.  (Tenn.)  149,  a  judgment 
having  been  taken  against  the  sureties 
on  a  sheriff's  bond,  without  notice,  pur- 
suant to  a  statute  then  in  force,  the 
sureties  were  held  proper  parties  plain- 
tiff to  move  for  a  writ  of  error  coram 
vobis  for  errors  of  fact. 

1.  Roughton  V.  Brown,  8  Jones  (N. 
Car.)  395. 

One  of  Several  Defendants. — Where  a 
judgment  had  been  secured  against 
three  defendants,  and  execution  issued 
against  four,  the  one  against  whom 
there  was  no  judgment  united  with  one 
of  the  others  against  whom  there  was 
a  judgment,  in  a  writ  of  error  co7-am 
nobis;  a  supersedeas  was  obtained  as 
to  both.  It  was  held  that  the  court 
should  not  dismiss  the  entire  superse- 
deas, but  should  retain  it  as  to  the  one 
against  whom  no  judgment  had  been 
obtained.  Miller  v.  Ewing,  8  Smed.  & 
M.  (Miss.)  421. 

The  contrary  was  held  in  an  early 
Kentucky  case,  where  it  was  suggested 
that  there  must  be  a  summons  and  a 
severance,  if  one  or  more  parties  to  the 
judgment  complained  of  refused  to 
assign  errors.  Watson  v.  Whaley,  2 
Bibb   (Ky.)  392. 

Feme  Covert. — The  husband  of  a 
feme  covert  under  common-law  dis- 
ability must  join  in  an  application  for 
the  writ.  Roughton  v.  Brown,  8  Jones 
(N.  Car.)  393. 


Bad  Faith  of  the  Party  Moving. — The 

good  or  bad  faith  of  the  party  applying 
cannot  be  questioned  if  the  error  in  fact 
complained  of  exists.  Higbie  z\  Corn- 
stock,  I  Den.  (N.  Y.)  652. 

2.  Executor  or  Administrator. — If  the 
writ  is  issued  by  reason  of  the  alleged 
death  of  the  adverse  party,  the  scire 
facias  should  issue  against  his  executor 
or  administrator,  and  a  writ  issuing 
against  the  party  himself  is  erroneous. 
Rochester  v.   Anderson,  2  Bibb  (Ky.) 

569. 

3.  State  V.  Calhoun,  50  Kan.  523. 

4.  Adler  v.  State,  35  Ark.  517,  37 
Am.  Rep.  48  ;  Sanders  v.  State,  85  Ind. 
318;  State  V.  Calhoun,  50  Kan.  523; 
Ex  f.  Grav,  77  Mo.  160;  U.  S.  v. 
Plumer.  3  Cliff.  (U.  S.)  i;  Reg.  v. 
O'Connell,  7  Ir.  L.  357. 

6.  Tyler  v.  Morris,  4  Dev.  &  B.  (N. 
Car.)  487,  34  Am.  Dec.  395;  Higbie  v. 
Comstock,  I  Den.  (N.  Y.)  652  ;  Camp 
V.  Kingsley,  19  Wend.  (N.  Y.)  620. 

Contra. — Under  the  Kentucky  Act  of 
1S03.  Combs  V.  Carter,  i  Dana  (Ky.) 
178.      . 

6.  Higbie  v.  Comstock,  i  Den.  (N. 
Y.)  652. 

7.  Maher  v.  Comstock,  i  How.  Pr. 
(N.  Y.  Supreme  Ct.)  175;  Swain  v. 
Heartt,  2  How.  Pr.  (N.  Y.  Supreme 
Ct.)  90. 

In  Maher  v.  Comstock,  i  How.  Pr. 
(N.  Y.  Supreme  Ct.)  175,  part  of  the 
moving  papers  were  entitled  in  the 
cause  in  which  the  judgment  was  re- 
covered, and  a  part  were  without  title. 
Neither  set  of  papers  alone  was  suffi- 
cient to  sustain  the  motion,  and  it  was 
denied. 

8.  Brown  v.  Davenport,  4  Wend.  (N. 
Y.)  205. 
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VIII.  In  What  Courts  Cognizable —England.— As  before  seen, 
in  England,  the  writ  of  coram  nobis  was  cognizable  in  the  Court 
of  King's  Bench  ;  the  writ  of  coram  vobis  was  addressed  to  the 
Court  of  Common  Pleas. ^ 

United  States. — Here  such  writs  are  cognizable  in  the  courts  of 
common-law  jurisdiction.^  The  power  of  other  courts  over  these 
writs  depends  upon  the  statutory  act  of  their  creation,  or  the 
statutes  controlling   their  jurisdiction  and  piactice.^ 

Court  where  Judgment  Rendered. — A  writ  of  QXX OX  coram  nobis  must  be 
issued  in  the  same  court  in  which  the  judgment  sought  to  b6  cor- 
rected by  it  was  rendered.* 

IX.  Petition  or  Motion— 1.  Generally.— The  proper  mode  of 
proceeding  is  by  petition  or  motion,^  generally  accompanied  by 
an  affidavit  showing  the  occasion  therefor,**  and  due  notice  to 
the  other  party  or  his  attorney.'  The  petition  must  contain  the 
grounds  for    the  writ,^  prima  facie  sufificient   for    the  granting 


1.  See  I.  Definitions,  note,  supra. 

2.  Jeffery  v.  Fitch,  46  Conn.  604; 
Smith  V.  Kingsley,  19  Wend.  (N.  Y.) 
620;  Roughton  -'.  Brown,  8  Jones  (N. 
Car.)  393;  James  v.  Williams,  44  Miss. 
47;  Day  V.  Hamburgii,  i  Browne  CPa.) 
7:;;  Mercer  v.  Watson,  9  L.  Bar. 
(Pa.)  89. 

3.  People  V.  Oneida  County  Ct.,  20 
Johns.  (N.  Y.)  22;  Reid  v.  Strider,  7 
Gratt.  (Va.)  76;  U.  S.  v.  Pluraer,  3 
Cliff.  (U.  S.)  I. 

Tennessee. — The  power  is  specially 
granted  by  statute  to  all  courts  of  rec- 
ord, except  the  Supreme  Court.  Tenn. 
Code,  §  31 10;  Lamb  v.  Sneed,  4  Baxt. 
(Tenn.)  349. 

4.  Jeffery  v.  Fitch,  46  Conn.  604; 
Hawkins  v.  Bowie,  9  Gill  &  J.  (Md.) 
42S;  Bridendolph  v.  Zeller,  3  Md.  325  ; 
Land  v.  Williams,  12  Smed.  &  M. 
(Miss.)  362;  Calloway  v.  Nifong,  i  Mo. 
223;  Ex  p.  V.  Toney,  11  Mo.  661; 
Powell  V.  Gott,  13  Mo.  4i;8;  Camp  v. 
Bennett,  i6  Wend.  (X.  Yf)  48;  Rough- 
ton  f.  Brown,  8  Jones  (N.  Car.)  393; 
Latham  v.  Hodges,  13  Ired.  (N. 
Car.)  267;  Weavers.  Shaw,  5  Tex. 
286;  Catlett  V.  Cooke,  2  Cranch  (C. 
C.)9. 

5.  Ferris  f.  Douglass,  20  Wend.  (N. 
Y.)  626;  Hicks  ','.  Haywood,  4  Heisk. 
(Tenn.)  1^98;  Weaver  v.  Shaw,  5 
Tex.  286.  ^ 

6.  Maher  v.  Comstock,  i  How.  Pr. 
(N.  Y.  Supreme  Ct.)  175;  Comstock  -•. 
Van  Schoonhoven,  3  How.  Pr.  (N.  Y. 
Supreme  Ct.)  258;  Smith  -'.  Kingsley, 
19  Wend.  (N.  Y.)  620;  Ferris  v.  Doug- 
lass, 20  Wend.  (N.  Y.)  626. 

5  Encyc.  PI.  &  Pr.— 3 


Affidavit  by  Agent. — Unless  it  appears 
in  the  affidavit  or  petition  that  the  facts 
relied  on  are  peculiarly  within  the 
knowledge  of  the  affiant,  or  some  other 
good  cause  shown,  the  affidavit  or  pe- 
tition of  an  agent  of  the  real  party  in 
interest  is  not  sufficient.  Reid  x'.  Hoff- 
man, 6  Heisk.  (Tenn.)  440. 

Verified  Petition.— In  Trotter  v.  Han- 
negan,  2  A.  K.  Marsh.  (Ky.)  319, 
wherean  assignmentof  errors  amounted 
to  a  non  est  factum,  the  court  said  this 
error  should  have  been  verified  by 
oath. 

7.  Maher  v.  Comstock,  i  How.  Pr. 
(N.  Y.  Supreme  Ct.)  175;  Comstock  v. 
Van  Schoonhoven,  3  How.  Pr.  (N.Y. 
Supreme  Ct.)  2i;8;  Smith  r.  Kingslev, 
19  Wend.  (N.  Y.)  620;  Tenn.  Code, 
§  2116;  Hicks  V.  Haywood,  4  Heisk. 
(Tenn.)  598. 

Presumption  of  Notice.— In  Wood- 
rough  7'.  Perkins,  i  Bibb  (Ky.)  288,  it 
was  held  error  to  dismiss  the  writ  in 
term  time  because  no  written  notice  or 
proof  of  service  of  such  notice  appeared 
on  file,  the  court  holding  the  presump- 
tion to  be  that  evidence  of  the  notice  of 
the  intended  application  was  produced 
to  the  judge  when  he  allowed  the 
writ. 

Judgment  Affirmed.  —  In  Mears  v.. 
Garretson,  2  Greene  (Iowa)  316,  it  was 
held  that  where  a  party  suing  out  a- 
writ  of  error  coram  nobis  does  not  give 
the  notice  required  by  statue  to  be 
served  upon  the  adverse  party,  the 
judgment  may  be  affirmed. 

8.  Elliott  t\McN airy,  i  Baxt.  (Tenn.)/ 

342. 
33  Volume  V. 


Petition  or  Motion. 


CORAM  NOBIS 


Generally. 


of  the  relief  sought.*  This  will  constitute  the  assignment  of 
errors.* 

Beason  for  Petition. — The  petition  must  also  show  that  the  peti- 
tioner was  prevented  from  making  a  defense,  by  surprise,  accident, 
mistake,  or  fraud,  without  fault  on  his  part  or  other  reason  for 
the  writ.*  But  it  seems  that  the  want  of  such  allegations  maybe 
cured  by  failure  of  the  adverse  party  to  move  for  a  dismissal.* 

Errors  of  Fact. — The  petition  should  not  assign  as  error  any  fact 
adjudicated  in  the  former  suit,^  or  any  fact  which  contradicts  the 
record.® 

Joining  Errors  in  Fact  and  at  Law. —  Errors  in  fact  and  errors  at  law 
should  not  be  joined,''  although,  if  the  petitioner  waives  the  errors 
in  law  and  relies  on  the  errors  in  fact,  it  may  not  vitiate.* 

Original  Eecord. — The  record  in  the  original  cause  becomes  a  part 
•of  the  proceeding,  without  being  made  so  by  the  petition.^ 

The  Petition  Is  Not  Evidence. — Its  ofifice  is  to  point  out  the  error  of 
fact  on  which  the  relief  is  sought.*** 


1.  In  Thruston  v.  Belote,  12  Heisk. 
(Tenn.)  249,  the  error  assigned  was  that 
"the  petitioner  understood,  and  it  was 
declared  in  court,  that  no  litigated 
case  would  be  tried  at  the  term  at 
which  the  decree  complained  of  was 
rendered."  This  was  held  insufficient, 
the  petition  not  averring  that  the  dec- 
laration was  made  by  the  court  or  op- 
posing counsel. 

In  Dunnivant  v.  Miller,  i  Baxt. 
(Tenn.)  227,  the  petition  was  held  in- 
sufficient which  alleged  that  the  case  was 
taken  up  out  of  order  hy  accident  and 
mistake,  but  failed  to  set  forth  in  what 
the  accident  or  mistake  consisted. 

2.  Williams  v.  Clay,  5  Litt.(Ky.)  56; 
Elliott  V.  McNairy,  i  Baxt.  (Tenn.) 
342  ;  Gallena  v.  Sudheimer,  9  Heisk. 
<Tenn.)  189. 

3.  Tenn.  Code,  §  31 16,  being,  how- 
ever, only  the  common-law  grounds  for 
the  same  relief.  Brandon  v.  Diggs,  i 
Heisk.  (Tenn.)  472;  Hicks  v.  Haywood, 
4  Heisk.  (Tenn.)  598;  Gallena  v.  Sud- 
heimer, 9  Heisk.  (Tenn.)  189. 

In  Memphis  German  Sav.  Inst.  v. 
Hargan,  9  Heisk.  (Tenn.)  496,  the  party 
relied  upon  the  promise  of  a  codefend- 
ant  to  make  the  defense,  which  was 
not  done.  The  petitioner  was  held 
guilty  of  such  negligence  as  to  prevent 
the  issuance  of  the  writ  coram  nobis. 

4.  Hicks  V.  Haywood,  4  Heisk. 
(Tenn.)  598. 

6.  Birch?'. Triste, 8  East  415;  Craw- 
ford V.  Williams,  i  Swan  (Tenn.)  341. 
See  II.  Office  of  the  Writ,  stipra. 


6.  Holford  V.  Alexander,  12  Ala. 
280;  Williams  v.  Edwards,  12  Ired. 
(N.  Car.)  118;  Hicks  t'.  Haywood, 
4  Heisk.  (Tenn.)  598;  State  -■.  Dis- 
ney, 5  Sneed  (Tenn.)  598;  Carney 
%'.  McDonald,  10  Heisk.  (Tenn.) 
234;  Richardson  v.  Jones,  12  Gratt. 
(Va.)  53. 

Officer's  Return — Error  of  Fact. — In 
State  V.  Heinnch,  14  Mo.  App.  146, 
judgment  was  rendered  in  a  proceed- 
ing to  collect  back  taxes  rendered  upon 
service  by  publication,  which  publica- 
tion was  based  upon  a  false  return  of 
nonresidence  of  the  defendant  by  the 
officer.  This  was  held  an  error  of  fact 
subject  to  correction  in  this  proceed- 
ing. 

In  Leftwick  v.  Hamilton,  9  Heisk. 
(Tenn.)  310,  being  a  case  of  error 
coram  tiobis  in  a  court  of  equity,  the 
return  of  the  officer  was  denied. 

Contra. — But  in  Shofifet  v.  Menifee, 
4  Dana  (Ky.)  150,  this  remedy  was  re- 
fused, on  the  ground  that  the  officer's 
return  could  not  be  thus  questioned, 
and  that,  contrary  to  the  officer's  re- 
turn, there  was.  in  fact,  no  service. 

7.  Clarke  v.  Bell,  2  Litt.  (Ky.)  164; 
Williams  v.  Clay,  5  Litt.  (Ky.)  56; 
Lightfoot  V.  Commonwealth  Bank,  4 
Dana  (Ky.)  492. 

8.  Trotter  v.  Hannegan,  2  A.  K. 
Marsh.  (Ky.)  319. 

9.  Hicks  V.  Haywood,  4  Heisk. 
(Tenn.)  598. 

10.  Hicks  V.  Haywood,  4  Heisk. 
(Tenn.)  598. 


34 


Volume  V. 


Bt&j. 


AND   CORAM  VOBIS.         Bars  to  its  issuance. 


2.  Amendments. — A  petition  may  be  amended,  but  in  allowing 
the  same  the  court  will  exercise  great  caution.* 

X.  Stay. — At  common  law  ^  writ  of  error  coram  nobis  will  not 
of  itself  operate  to  stay  execution.* 

XI.  Bars  to  Its  Issuance — want  of  jurisdiction. — A  former  proceeding 
dismissed  for  want  of.  jurisdiction  is  not  a  bar  to  a  writ  of  error 
coram  nobis^ 

Beview  of  the  Law. — But  under  the  common  law  a  writ  of  error 


1.  ^axter  v.  Grandstaff,  3  Tenn.  Ch. 
244.  In  this  case  the  court  said:  "  The 
real  question  is  whether  an  amend- 
ment to .  a  petition  for  a  supersedeas 
and  writ  of  error  coram  nobis  is  admis- 
sible. Upon  this  point  we  have  no 
direct  decisions.  On  principle,  how- 
ever, there  can  be  no  doubt,  since,  by 
statute,  the  widest  liberty  of  amend- 
ment, in  order  to  attain  the  ends  of 
justice,  is  conceded  *  *  *  and  as,  by  the 
practice  of  courts  of  equity,  amend- 
ments have  always  been  allowable  in 
any  stage  of  a  cause,  and  of  any  part 
of  the  proceedings,  even  sworn  an- 
swers, upon  sufficient  cause  shown. 
And  we  have  positive  decisions  in  the 
analogous  case  of  a  petition  for  a  cer- 
tiorari and  supersedeas  to  bring  up  a 
case  from  before  a  justice  of  the  peace 
for  retrial.  It  has  been  expressly  held 
that  amendments  are  in  such  cases  per- 
missible, though,  say  the  court, 'cer- 
tainly such  amendments,  like  those  to 
answers  in  the  chancery  courts,  should 
be  very  guardedly  awarded.'  Steel  v. 
West,  7  Humph.  (Tenn.)  1 10;  Hollins  v. 

Johnson,  3  Head  (Tenn.)  348.  I  am  of 
opinion  that  a  petition  like  the  one  be- 
fore us  may  be  amended  upon  good 
cause  shown,  and  especially  where  the 
amendment  is  not  a  material  change  of 
the  original  ground  of  application,  but 
only  an  addition  in  the  details.  I 
agree,  however,  fully  with  the  Supreme 
Court  that  such  amendments  should  be 
'  very  guardedly  awarded.'  And  this, 
not  merely  as  a  preventive  of  perjury, 
but  as  a  hindrance  to  useless  and  ex- 
pensive litigation.  The  facts  stated  in 
the  amended  petition,  if  they  had  been 
stated  in  the  original  petition,  would 
have  been  sufficient  to  entitle  the  pe- 
titioners to  the  writ  of  error  coram 
nobis.  Not  having  been  then  stated,  it 
is  in  the  sound  discretion  ofthe  court 
to  allow  them  to  be  made  now,  uncon- 
ditionally or  upon  terms." 

2.  Homer  v.  Bushel,  2  Stra.  949;  Ri- 


bout  -'.  Wheeler,  Sayer  166;  Birch  f. 
Triste,  8  East  415;  Semple  v.  Turner, 
6  M.  &  W.  1^2 ;  Ferris  zk  Douglass,  20 
Wend.  (N.Y.)  626.       ' 

Contra. — As  to  writs  purely  coram 
vobis,  see  People  v.  Highway  Com'rs, 
22  Wend.  (N.  Y.)  587. 

Kentucky  Statute  —  Costs. — In  the 
cases  of  Lansdale  -•.  Findley,  Hard. 
(Ky.)  158,  and  (Edwards  v.  Greenwell, 
Hard.  (Ky.)  197,  it  was  held  that  where 
a  writ  of  error  coram  vobis  with  super- 
sedeas was  obtained,  and  the  errors  as- 
signed on  the  writ  finally  overruled, 
the  prevailing  party  was  entitled  to  the 
costs  provided  by  Acts  of  181 2,  ch.  72,  § 
6,  p.  174;  that  wherever  a  writ  of  error 
was  sued  out  from  an  inferior  or  a 
superior  court  to  reverse  a  judgment, 
if  that  judgment  was  affirmed  or  the 
writ  of  error  dismissed,  the  prevailing 
party  was  entitled  to  specified  costs. 

Pennsylvania — Stay  as  to  Surety. — 
In  Devereaux  v.  Ewing,  1  Phila.  (Pa.) 
233,  where  a  writ  of  error  coram  vobis 
had  been  sued  out  and  bail  put  in  in  the 
main  action,  the  court  stayed  proceed- 
ings in  an  action  against  the  surety  for 
the  payment  of  the  original  judg- 
ment. 

Tennessee. — In  Elliott  r.  McNairy,  i 
Baxt.  (Tenn.)  342,  it  was  held  that  the 
bond  prescribed  by  Tenn.  Code,  ^  3112, 
must  be  given,  or  the  pauper  oath  taken 
within  the  year.  Unless  given  within 
the  time  required,  the  Ji at  of  the  judge 
was  a  nullity. 

Stay  of  Levy. — In  Planters'  Bank  v. 
Union  Bank,  5  Humph.  (Tenn.)  304, 
it  was  held  that  where  the  plaintiff 
procured  a  levy  of  an  execution  which 
was  stayed  by  writ  of  error  coram  nobis 
and  supersedeas,  he  did  not  lose  his 
lien,  if  he  proceeded  to  sell  under  the 
execution  within  twelve  months  after 
the  dismissal  of  the  writ  of  error  and 
discharge  of  supersedeas. 

3.  Breckenridge   v.   Coleman,   7    B. 
Mon.  (Ky.)  331. 
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coram  vobis  could  not  be  brought  after  affirmance  of  a  writ  of 
error  to  review  the  law.* 

After  Motion. — Neither,  it  seems,  where  the  relief  sought  can  be 
obtained  by  motion,  can  a  party  resort  to  a  writ  of  coram  nobis 
after  such  motion  has  been  decided  against  him.** 

Plaintiflf's  Election  to  Vacate. —  If,  on  such  application  being  made, 
the  plaintiff  elects  to  vacate  the  judgment,  the  application  will  be 
denied.* 

XII.  Citation  of  Paeties  and  the  Writ. — It  seems  that  no 
process  of  court  is  necessary  to  bring  the  parties  before  it,*  and 
that  the  actual  issuance  of  the  writ  is  a  fiction.  The  writ  is  pre- 
sumed to  issue  on  the  fiat  of  the  judge,  but  in  fact  does  not.^ 

XIII.  Defense  and  Flea — Demurrer — NuUo  Est  Erratum — Dismissal. — 
The  fact  alleged  as  error  may  be  admitted  by  demurrer  or  plea 
of  nullo  est  erratum,  which  amounts  to  the  same  thing  ;^  or  by  a 
motion  to  dismiss.'' 

Right  to  Dismiss. — The  motion  to  dismiss  may  be  made  at  any  time, 
unless  the  right  so  to  do  is  expressly  waived.^ 

Plea. — No  plea  is  necessary  unless  some  error  in  matter  of  fact 
has  been  alleged  upon  which  the  defendant  can  make  up  an  issue 
of  fact  if  he  is  disposed  so  to  do  ;  ^  or  matter  of  avoidance  exists, 
like  a  statutory  limitation.*® 

XIV.  Issue  and  Trial. —  Upon  the  issue  of  alleged  error  a  trial 
is  had.** 

Original  Action. — The  issues  of  the  original  action  are  in  no  way 
involved.** 

1.  Lambert  v.  Putty  John,  i  Stra.  6.  Lansdale  v.  Findlej,  Hard.  (Kv.) 
696;   Burleigh  f.  Harris,  2  Stra.  975.  158;    Memphis  German    Sav.    Inst.t'. 

2.  Second  Ward  Bank  f.  Upman,  14  Hargan,  9  Heisk.  (Tenn.)  496;  Jones 
Wis.  596.  V.  Pearce,  12  Heisk.  (Tenn.)  281  ;  Good- 

3.  Higbie  v.  Comstock,   i  Den.   (N.  win  v.  Sanders,  9  Yerg.  (Tenn.)  91. 
Y.)  652.  7.  Jones  v.  Pearce,  12  Heisk.  (Tenn.) 

4.  So    held  in   Duff  v.  Combs,  8  B.  281. 

Mon.  (Ky.)  386,  where,  on  a  petition  8.  Elliott  f.  McNairy,  i  Baxt.  (Tenn.) 

for  a  writ  of  error  coram  nobis,  in  order  342. 

to  quash  an  execution,  the  clerk  issued  9.  Lansdale  v.  Findley,    Hard.  (Ky.) 

a  subpoena  with  injunction,  instead  of  161. 

the  proper  writ.     The  party  being  thus  10.  Eubank  r.  Rail, 4  Leigh  (Va.)  308. 

brought  into  court,  although  by  iVregu-  11.   Adler  f.  State.  35  Ark.  517;  Sand- 

lar  process,  it  was  held  that  the  matter  erst-.  State,  85    Ind. '31S;    Fellows   v. 

should  be  heard.  Griffin,  9  Smed.  &  M.  (Miss.)  362  ;  Kel- 

8.  So  held  in    Elliott  v.  McNairy,  i  ler  v.  Scott,  2  Smed.  &  M.  (Miss.)  81. 

Baxt.  (Term.)  342.  where  the  court  said:  Tennessee. —  Under  Code    Tenn.,  § 

"The    writ,   in    fact,  by  our  practice,  31 18,  these  issues   must  be  tried  at  the 

never  issues,  but  is  presiimed  to  issue  in  first  term,  or   the  defendant  mav  deny 

accordance  with  the  fat,  on    filing  the  on  oath  the  facts  stated  In  the  petition, 

petition  with  the  clerk  of  the  court,  and  file   the    bond    required,    and   obtain  a 

giving  bond  as  required  bv  law.     The  discharge  of  the  supersedeas.     Gallena 

party  might   keep  the   petition  in    his  v.  Sudheimer,  9  Heisk.  (Tenn.)  189. 

attorney's  office,  or  in  his  pocket,  and  12.  McPherson  t-.  Wood,  152  111.  App. 

never  file  it  at  all,  with  the  fat  upon  it,  170;    State  v.  Calhoun,  50  'Kan.    523  ;: 

yet  It  could  not  be  assumed  that  in  such  Breckenridge  v.  Coleman,  7   B.  Mon. 

a  case  the  suit  was  commenced."  (Ky.)  331. 

36  Volume  V. 


The  Judgment. 


AND  CORAM  VOBIS. 


Appeals. 


XV.  The  Judgment. — The  judgment  upon  a  writ  of  error  coram 
nobis  is  that  the  judgment  complained  of  be  recalled,  if  the  issue 
is  in  favor  of  the  petitioner;  *  an(^  the  original  suit  is  placed  in 
the  same  position  as  it  was  when  the  judgment  was  rendered.* 
The  judgment  complained  of  is  affirmed  if  the  issue  is  in  favor  of 
the  defendant  in  error.* 

XVI.  Appeals. — An  appeal  lies  from  the  judgment  on  proceed- 
ings coram  nobis  as  in  other  cases.*  But  the  writ  of  error  coram 
nobis,  it  seems,  is  not  in  this  country  a  material  part  of  the  record 
on  such  appeal.^ 


Authority  of  Attorney. — Upon  an  issue 
in  a  writ  of  error  coram  nobis,  as  to 
whether  a  certain' corporation  ceased  to 
exist  before  the  judgment  in  question 
was  obtained  against  it,  the  authority 
of  the  attorney  who  represented  the 
corporation  in  the  original  action  can- 
not be  questioned.  Holford  v.  Alex- 
ander, 12  Ala.  280. 

1.  Holford  t'.  Alexander,  12  Ala. 
2S0;  Fellows  f.  Griffin,  9  Smed.  &  M. 
(Miss.)  362;  Dewitt  v.  Post,  11  Johns. 
<N.  Y.)  460;  Arnold  v.  Sandford,  15 
Johns.  (N.  Y.)  1534;  Camp  v.  Bennett, 
16  Wend.  (N.  Y.)  48;  Crawford  v. 
Williams,  i  Swan  (Tenn.)34i;  Gallena 
V.  Sudheimer,  9  Heisk.  (Tenn.)  189. 

2.  Holford  V.  Alexander,  12  Ala.  280. 
The  suit  need  not  be  commenced  anew. 
Dewitt  V.  Post,  II  Johns.  (N.  Y.)  460; 
Arnold  v.  Sandford,  15  Johns.  (N.  Y.) 

534- 

3.  Holford  V.  Alexander,  12  Ala.  280. 

4.  Wood  -'.  Colwell,  34  Pa.  St.  92. 
Errors    Properly    Assigned. —  Errors 

properly  assigned  on   this  special  pro- 
ceeding will  only  be  considered  on  such 


an  appeal.  Lansdale  v.  Findley.  Hard. 
(Ky.)  15S;  Patterson  v.  Arnold,  4 
Coldw.  (Tenn.)  364. 

Abuse  of  Discretion. — A  refusal  by 
the  trial  court  to  vacate  a  judgment 
upon  full  and  uncontradicted  evidence 
of  an  error  of  fact,  by  reason  of  which 
the  defendant  had  no  notice  of  the  ac- 
tion against  him,  is  a  sufficient  ground 
for  a  reversal  of  the  judgment  for  an 
abuse  of  discretion  by  the  trial  court. 
State  -'.  Heinrich,  14  Mo.  App.  146, 

6.  Governor  t'.  Bacon,  i  Litt.  (Ky.) 
281. 

Notice  as  Part  of  Record. — In  Dorris 
V.  Calow,  2  Litt.  (Ky.)  370,  it  was  held 
that  where  a  writ  of  error  coram  vobis 
has  been  quashed  on  the  ground  of  in- 
sufficiency of  notice,  the  notice  ought 
to  be  made  a  part  of  the  record,  hy  bill 
of  exceptions,  to  enable  the  Court  of 
Appeals  to  judge  of  its  sufficiency.  Its 
being  filed  among  the  papers  in  the 
court  below,  and  copied  by  the  clerk 
into  the  transcript  sent  to  the  Court  of 
Appeals,  does  not  make  it  a  part  of  the 
record. 
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CORONER'S  INQUESTS. 

By  George  C.  Morrison. 

I.  Ik  General,  38. 

1.  Status  of  the  Coroner's  Court,  38. 

2.  When  Coroner  to  Hold  Inquest,  38. 

3.  Coroner  Absent  or  Impossible  of  Access,  \\. 

4.  Number  of  Inquests,  ii,\. 

II.  Procedtike  Peeliminart  to  Trial  or  Inquest,  42, 

1.  ftiry  of  Irtquest,  How  Obtained,  etc.,  4^. 

2.  Witnesses,  Attendance,  and  Character,  43. 

m.  Publicity  of  the  Proceedings,  43. 

1.  The  Inquest  Proper,  i.if. 

2.  The  Post  Mortem  Examination,  44. 

rv.  Procedure  at  the  Trial  or  Inquest,  45. 

1.  Qualification  of  the  Jury,  45. 

2.  View  of  the  Body,  46. 

3.  The  Testimony,  47. 

4.  Reaching  a  Verdict,  48. 

V.  Adjournment  of  the  Inquest,  48. 
VI.  The  Verdict,  49. 
VII.  The  Inquisition,  49. 

1.  Definition,  49. 

2.  Requisites,  49. 

VIII.  Further  Proceedings,  50. 

1.  In  General — 1.  Status  of  the  Coroner's  Court. — A  coroner's 
court  is  a  court  of  record  in  Ejigland,  but  not  in  this  country. 
Here  it  is  looked  upon  as  a  court  of  inferior  jurisdiction. ^ 

2.  When   Coroner  to  Hold  Inquest. — Whenever   a  coroner*  has 

1.  Crisfield  v.  Ferine,  15  Hun  (N.  quests  is  recognized.  State  v.  Duflfy, 
Y.)  200.  39  La.  Ann.  419. 

2.  Ample  provision  has  been  made  A  Justice  of  the  Peace  is  the  proper 
bv  statute  in  the  several  states  for  the  officer  to  hold  an  inquest  in  Michiirafi, 
time  and  manner  of  holdings  inquests.  2    How.    Ann.    Stat.,    §    9583    et    seq.; 

Assistant  Coroner. — In  Louisiana  it  Nevada  Gen.  Stat.,  §  225  et  seq.; 
is  held  that  since  the  constitution  au-  Nevsr  Mexico  Comp.  Laws,  §  443  et 
thorizes  the  appointment  of  an  assist-  seq,;  Texas  Code  Crim.  Pro.,  art.  988 
ant  coroner,  his  authority   to  hold  in-     et    seq.;  Vermont    Statutes,  §    4713  ^t 

38  Volume  V. 


In  General. 


CORONER'S  INQUESTS.  When  to  Hold  inquest. 


been  informed  that  a  person  has  been  killed,  or  has  suddenly  died, i 
under  such  circumstances  ^  as  to  afford  a  reasonable  ground  for 


seq.;  and  in  Indiana,  when  the  coroner 
is  unable  to  attend.  Dubois  County  v. 
Wertz,  112  Ind.  268. 

In     IVisconsi'fi,  Saw.    &    Ber.    Ann. 
Stat.,   §    4865,   provision   is     made    for 


Salk.  377;  Bacon  Abr. ;  Staundeforde 
P.  C.  51,  G. 

Burial  before  Inquest.— It  is  an  indict- 
able oflFense  to  burv  a  man  who  dies  a. 
violent  death,  before  the  coroner's  jury 


either  a  coroner  or  a  justice  of  the  peace     has  sat,  per  Holt,  C.  J.,  Anonymous,  7 


to  hold  the  inquest 

Medical  Examiner. — In  Massachusetts 
Pub.  Stat.,  ch.  26,  §§  10  and  11,  and  in 
,  Rhode  Islajtd,  under  certain  condi- 
tions, Pub.  Law,  ch.  420,  it  is  pro- 
vided that  the  medical  examiner  shall 
hold  the  inquest  and  direct  the  autopsv. 

Consent  of  the  Family  of  Deceased. 
— The  coroner  may  lawfully  order  an 
autopsy  to  be  made  without  the  consent 
of  the  family  of  the  deceased.  Young 
f.  College  of  Physicians,  etc.,  81   Md. 

Coroner    Has   No    Vested    Right. — A 

coroner  has  no  vested  right  to  holding  an 
inquest  over  the  dead  bodies  of  persons 
found  dead  in  his  county,  when  the 
public  laws  of  the  state  do  not  require 
such  action.  Fryer  v.  Central  R.,  etc., 
Co.,  50  Ga.  581. 

1.  Death  need  Not  Be  Both  Violent  and 
Sudden  to  authorize  the  holding  of  an 
inquest.  In  Lancaster  County  v.  Dern, 
2  Grant's  Cas.  (Pa.)  262,  the  court  said: 
"  It  is  contended  that  the  death  should 
not  only  be  violent,  but  also  sudden, 
and  that  both  these  circumstances  must 
concur  to  give  the  coroner  jurisdiction. 
*  *  *  We  cannot  take  this  view  of 
the  law,  for  we  are  satisfied  that  when 
the  death  occurs  from  any  violence 
done  to  a  person  by  another,  although 
such  violence  may  not  terminate  the 
life  of  the  party  injured  suddenly,  it  is 
still  the  duty  of  the  coroner  to  hold  an 
inquest." 

Coroner  to  Be  Notified  of  Death. — In  all 
cases  of  sudden  death,  or  death  under 
any  circumstances  of  suspicion,  where 
the  duty  of  informing  the  coroner  is 
not  by  statute  imposed  upon  any 
particular  person,  it  is  the  duty  of 
those  who  are  about  the  deceased  to 
give  immediate  notice  to  the  coroner 
or  his  officer,  etc.  Jervis  on  the  Office 
of  Coroner  6. 

Notice  to  Be  Given  while  Body  Fresh. 
— If  possible  notice  should  be  given 
while  the  body  is  fresh,  and  while  it 
remains  in  the  same  situation  as  when 
the  death  occurred.     Reg.  v.  Clerk,  i 


Mod.  10;  3  Hawk.  P.  C,  ch'.  9,  §  23'; 
Stra.  22,  167,  533,  1097;  or  to  otherwise 
dispose  of  a  body  tp  prevent  an  inquest 
being  held,  Jervis  on  the  Office  of 
Coroner  6.  "It  is  old  law  that  if  a 
dead  body,  whereon  an  inquest  ought  to 
be  taken,  be  interred,  or  suffered  to 
putrefy,  before  the  coroner  hafh  viewed 
it,  the  township  shall  be  amerced." 
Bac.  Abr.  "Coroners"  (C);  Staunde- 
forde P.  C.  5t  (G) ;  In  re  Hull,  9  Q.  B. 
Div.  689. 

2.  Subjects  of  Inquiry  Not  Specified  by 
Law. — There  is  no  law  which  defines 
precisely  all  the  subjects  of  inquiry  for 
a  coroner's  inquest.  Lancaster  Coun- 
ty V.  Dern,  2  Grant's  Cas.  (Pa.)  262; 
Boisliniere  v.  St.  Louis  County,  32  Mo. 

375- 

Apoplexy,  etc. — A  statute  which  pro- 
vides for  a  coroner's  inquest  when  a 
person  dies  an  unnatural  death  does 
not  authorize  the  coroner,  in  the  ab- 
sence of  any  circumstance  tending  to 
induce  the  belief  that  death  resulted 
from  an  unnatural  cause,  to  hold  an  in- 
quest on  the  body  of  a  person  who  has 
died  from  apoplexy.  Clark  County  v. 
Calloway,  i;2  Ark.  361;  In  re  Hull,  9 
Q^  B.  Div.  689. 

The  I.a-w  has  Imposed  No  Limits 
on  the  Discretion  of  the  Coroner 
by  means  of  any  preliminary  inquir3', 
or  otherwise,  in  making  inquests,  Bois- 
liniere V.  St.  Louis  County,  32  Mo. 
375 ;  but 

Reasonable  Inquiry  should  Be  Made. 
— Before  holding  an  inquest,  a  coroner 
or  justice  should  make  some  reasonable 
inquiry  into  the  cause  of  the  death,  and 
if  there  is  no  reason  for  supposing  a 
felonious  destruction  of  life,  no  inquest 
should  be  held.  Pfouts'  Case.  7  C.  C. 
(Pa.)  265;  Re  Bender's  Case,  8  Pa.  Co. 
Ct.  Rep.  664;  Reg.  v.  Price,  12  Q^  B. 
Div.  247;  Reg.  -'.Clerk,  i  Salk.  377; 
In  re  Hull,  9  Q^  B.  Div.  699;  Lancas- 
ter County  V.  Holyoke,  37  Neb.  328. 

Action  of  Coroner  Not  Subject  to  Re- 
vision.— The  coroner  is  the  sole  judge 
of  the  propriety  of  holding  an  inquest, 
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belief  1  that  such  death  was  occasioned  by  the  act  of  another  by 
unhiwful  means,  it  is  provided  by  statute^  that  he  shall  forth^ 
with*  summon  a  jury,  qualified  by  law  to  act  as  such,"*  to  appear 
before  him  forthwith,  at  such  place  as  he  shall  appoint,^  to  make 
inquisition  into  the  causes  of  such  death. 


and  therefore  his  action  in  that  respect 
is  not  subject  to  revision  at  the  hands 
of  tlie  county  commissioners,  notwith- 
standing the  verdict  of  the  jury  at  the 
inquest  disclosed  that  the  defendant 
died  a  natural  death  and  not  by  mishap 
or  violence.  Boisliniere  v.  St.  Louis 
Countv,  y,2  Mo.  375. 

Fees  and  Costs. — Fees  cannot  be  al- 
lowed a  coroner  for  a  preliminary  ex- 
aminatio'n  to  determine  whether  an 
inquest  is  necessary,  Burnett  v.  Lack- 
awanna Countj',  9  Pa.  Co.  Ct.  Rep. 
95 ;  Watson  -'.  Beaver  County,  9  Pa. 
Co.  Ct.  Rep.  495  ;  nor  where  it  appears 
from  the  proceedings  that  there  was 
no  occasion  for  an  inquest.  Re  Ben- 
der's Case,  S  Pa.  Co.  Ct.  Rep.  664; 
i?(?- Lee's  Case,  9  Pa.  Co.  Ct.  Rep.  474; 
McFadgen  r\  Chester  County,  10  Pa. 
Co.  Ct.  Rep.  124. 

1.  Authority  of  Coroner  Judicial. — In 
holding  an  inquest,  the  coroner  is  a 
judicial  officer  and  the  inquest  itself  a 
judicial  act.  People  v.  Devine,  44  Cal. 
452;  Houts  V.  McClunev,  102  Mo.  13; 
Young  V.  College  of  Physicians,  etc., 
81  Md.  358;  Backus  on  Sheriffs,  etc.,  p. 
33;  Garnett  7'.  Ferrand,  6  B.  &  C.  611, 
13E.  C.  L.  277. 

Authority  to  Act  Presumed.— Wher- 
ever the  coroner  has  acted,  the  legal 
presumption  is,  that  the  facts  existed 
which  rendered  it  proper  for  him  to 
act  in  the  particular  instance.  Kirk  v. 
Murphy,  16  Tex.  654. 

inquiry  Not  Discretionary  after  Jury 
Summoned. — In  any  case,  when  once  a 
jury  has  been  summoned,  the  coroner 
must  proceed  with  the  inquiry.  In  re. 
Ward,  3  De  G.  F.  &  J.  700,  4"L.  T.  N. 
8.  458,  30  L.  J.  Ch.  775,  7  Jur.  N.  S. 
853,  where  a  coroner,  who  was  in  such 
a  state  of  intoxication  that  when  a 
jury  had  assembled  in  pursuance  of  his 
summons  to  hold  an  inquest,  after 
keeping  the  jury  waiting  two  hours 
he  refused  to  hold  the  inquest,  was  re- 
moved from  office. 

2.  Statutes  Declaratory  of  the  Com- 
mon Law. — The  statutes  concerning 
coroners  are  for  the  most  part  but  de- 
claratory of  the  common  law.  People 
V.    Devine,    44    Cal.    452;     Lancaster 


County  V.  Dern,  2  Grant's  Cas.  (Pa.) 
262;  Lancaster  County  v.  Hoiyoke, 
37  Neb.  328. 

3.  Delay. — If  it  appears  to  be  neces- 
sary to  hold  an  inquest,  the  coroner 
should  proceed  forthwith  to  issue  his 
warrant  to  summon  a  jury.  2  Hale. 
P.  C.  59.  Delay  on  his  part  is  punish- 
able. For  instance,  it  has  been  held  in- 
consistent with  a  coroner's  duty  to  de- 
la}'  holding  an  inquest  upon  a  body  in 
a  state  of  decomposition,  during  so  long 
a  period  as  five  days,  w-ithout  special 
reason.  In  re  Hull,  9  Q^  B.  Div. 
692,  where  the  court  went  on  to 
say:  "Such  a  practice,  under  such  cir- 
cumstances, is  not,  in  my  opinion,  ca- 
pable of  being  justified  by  the  reason 
assigned,  or  by  any  other.  *  *  *  J  re- 
gard it  as  inconsistent  with  a  coroner's 
duty  to  suspend  the  holding  of  an  in- 
quest upon  a  body  in  a  state  of  decom- 
positiory  [for  the  purpose  of  identifica- 
tion only],  during  so  long  a  period  as 
five  days  ;  nor  does  the  fact  of  its  being 
in  a  mortuary  make,  in  my  judgment, 
any  sufficient  difference,  tliough,  of 
course,  the  evil  would  be  greater  if  it 
were  in  a  private  dwelling  house.  *  *  * 
Besides  the  nuisance  and  the  indecency 
of  keeping  the  body  long  above  ground 
when  it  is  in  that  state,  the  difficulty  of 
the  investigation,  which  is  the  object  of 
an  inquest,  must  often,  if  not  always, 
be  thereby  increased." 

4.  Coroner  should  Exercise  Care  In 
Selecting  Jurors. — The  coroner  should 
exercise  the  same  care  in  selecting  the 
jurors,  as  the  officer  is  required  to  do  in 
the  case  of  jurors  in  civil  or  criminal 
proceedings  in  courts  of  law.  Crocker 
on  Sheriffs,  etc.,  §  9151. 

5.  Must  Be  within  the  County. — The 
place  of  holding  the  inquest  must  be 
within  the  county  where  the  bodj'  was 
found,  and  in  which  the  coroner  resides, 
but  may  be  in  any  place  therein. 
Crocker  on  Sheriff's,  etc.,  p. 412  ;  Backus 
on  Sheriffs,  etc..  p.  33. 

Body  Removed  to  Another  County. — 
Where  an  inquest  becomes  necessary 
vipon  the  body  of  a  person  who  has  died 
in  one  county  and  been  removed  to 
another  for  burial,  the  coroner  of  the 
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3.  Coroner  Absent  or  Impossible  of  Access.— When  the  coroner  is 
absent  from  the  county,  or  unable  to  attend  in  due  time  to  take 
the  inquest,  it  is  generally  provided  that  a  justice  of  the  peace 
may  hold  the  inquest ;  and  in  doing  so  he  has  all  the  powers,  and 
•can  perform  all  the  duties,  pertaining  to  the  office  of  coroner.* 

4.  Number  of  Inquests — Upon  Several  Bodies. — The  coroner,  in  his 
discretion,  has  authority  to  hold  one  inquest  upon  the  bodies 
of  several  persons,  who  have  been  killed  by  the  same  cause,  and 
who  have  died  at  the  same  time.* 

Upon  the  Same  Body. — But  a  coroner  cannot  hold  two  inquests  upon 


latter  county  is  the  proper  officer  to 
hold  such  inquest.  Jameson  v.  Barthol- 
omew County,  64  Ind.  524;  Pickett  w. 
Erie  County,  19  W.  N.  Cas.  (Pa.)  60; 
Rentschler  t\  County,  i  Leg.  Rec. 
(Pa.)  289;  Reg.  V.  Ellis,  2  C.  &  K.  470, 
61  E.  C.  L.  470. 

1.  Stevens  v.  Harrison  County,  46 
Ind.  ^41 ;  Dubois  County  v.  Wertz,  112 
Ind  '268. 

Jurisdiction  Purely  Statutory. — The 
jurisdiction  of  a  justice  holding  an 
inquest  is  purely  statutory  and  must 
appear  on  the  face  of  the  proceedings. 
Reitlinger's  Case,  2  Kulp.  (Pa.)  127. 
Independent  of  statute,  a  justice  has  no 
right  to  hold  an  inquisition  stiper  'cistini 
corporis.  Ex  f.  Schultz,  6  Whart. 
(Pa.)  269. 

Exigency  must  Actually  Exist. — A 
statute  authorizing  a  justice  to  act 
when  a  coroner  cannot  be  had  in  due 
time  to  take  the  inquest,  does  not  em- 
power a  justice  to  act  without  such 
exigency,  although  the  justice  has  re- 
ceived the  first  notice  and  in  good  faith 
believes  the  exigency  to  exist.  "  If  a 
coroner  can  be  had  in  due  time,  a  jus- 
tice of  the  peace  has  no  right  to  act. 
*  *  *  If  the  condition  of  a  dead  body 
when  found  should  be  such  that  it 
would  be  manifestly  improper,  in  the 
judgment  of  ordinary  men,  to  defer  its 
burial  long  enough  to  notify  a  coroner, 
in  such  a  case  a  justice  would  imques- 
tionably  be  authorized  to  act.  *  *  *  But 
the  fact  that  a  justice  may  be  more  con- 
veniently notified  than  a  coroner;  that 
he  has  received  the  first  notice ;  that 
he  has  in  good  faith  performed  the  first 
official  act,  believing  that  a  coroner 
could  not  be  had  in  due  time — no  one 
of  these  facts,  nor  all  of  them  together, 
will  be  sufficient  to  authorize  a  justice 
to  act,  where  it  plainly  appears  that  a 
coroner  might  have  been  had  in  due 
time  in  the  sense  just  stated."     Chad- 
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wick  V.  Errickson,  40  N.  J.  L.  159. 
See  also  Dubois  County  v.  Wertz,  112 
Ind.  268. 

Coroner  may  Oust  Justice.  —  Even 
where  the  condition  of  the  body  plainly 
requires  almost  immediate  burial,  and 
the  justice  has  taken  charge  of  it  (or 
that  purpose,  a  coroner  appearing 
before  it  has  been  finally  disposed  of, 
ma}',  at  his  option,  assume  control  of  it 
Chadwick  -'.  Errickson,  40  N.J.  L.  159. 

Deputy  Coroner. — Under  an  act  au- 
thorizing a  justice  of  the  peace  to  hold 
an  inquest  over  a  dead  body  where  the 
office  of  the  coroner  is  more  than  ten 
miles  from  the  place  where  the  death 
occurred  or  the  body  was  found,  it  has 
been  held  that  a  justice  may  hold  an 
inquest  over  a  body  found  more  than  ten 
miles  from  the  office  of  a  coroner,  al- 
though such  coroner  has,  in  accordance 
with  the  statute,  appointed  a  deputy 
resident  within  ten  miles  of  the  place 
where  the  body  was  found.  In  re 
Reitnaner,  14  Pa.  Co.  Ct.  Rep.  46. 

2.  St.  Clair  County  v.  Bollman,  15 
111.  App.  279;  Francis  v.  Tioga,  8  Pa. 
Co.  Ct.  Rep.  163. 

Bodies  Separated  after  Deatli. — An 
inquest  must  be  super  visnvi  corporis, 
and  therefore,  if  the  bodies  of  the 
several  persons  killed  have  been  re- 
moved to  different  places,  a  separate  in- 
quest should  be  held  over  each.  Thus, 
where  nineteen  persons  came  to  their 
death  suddenly,  and  almost  simultane- 
ously, by  an  explosion  in  a  mine,  and 
the  coroner  held  a  separate  inquest 
over  each  body  at  the  respective  homes 
of  the  deceased,  qualifying  the  same  jury 
separately  over  each  body,  it  was  held 
that  this  was  the  necessary  and  proper 
course  to  pursue  vmder  the  circum- 
stances, and  that  the  coroner  was  en- 
titled to  his  legal  fees  in  each  case. 
Fayette  County  v.  Batton,  108  Pa.  St. 
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the  same  body,  unless  the  one  soonest  taken  be  first  set  aside  by 
the  court.  ^ 

II.  PEOCEDxruE  Preliminary  to  Trial  or  Inquest— 1.  Jury  of 
Inquest,  How  Obtained,  etc. — Summoning.  —  The  jurors  should  be 
summoned  in  the  same  manner  as  in  other  cases  where  their 
selection  is  discretionary.* 

Delinquent  Juror  may  Be  Fined. — After  being  thus  summoned,  it  has 
been  held  that  a  juryman  who  fails  to  attend  at  the  appointed 
time  and  place  may  be  fined  by  the  coroner.* 


1.  2  Hale  p.  C.  59. 

Unless  the  coroner  has  taken  the 
first  inquisition  without  view  of  the 
body,  in  which  case  a  second  inquisi- 
tion super  visum  corporis  is  good,  for 
the  first  was  absolutely  void.  2  Hale 
P.  C.  59. 

People  V.  Budge,  4  Park.  Cr.  Rep. 
(N.  Y.  Supreme  Ct.)  519.  In  this  case, 
which  seems  to  be  the  only  one  in  point 
in  this  country,  the  court  said  :  "The 
rule  is  perfectly  well  settled  that  a  sec- 
ond inquisition  cannot  be  held  until  the 
first  has  been  vacated,  and  a  new  in- 
quiry ordered  by  the  court.  Such  is 
the  rule  unquestionably  in  Efiglaud.  as 
is  conceded,  and  there  is  nothing  to  the 
contrary  to  be  found  by  any  authority 
in  this  country.  No  power  is  given  to 
the  coroner  by  our  statute  to  hold  a 
second  inquisition,  but,  by  the  strongest 
implication,  there  is  to  be  but  one  in- 
quisition, super  visum  corporis,  and 
that  is  to  be  held  'forthwith'  on  his 
receiving  notice  of  the  death,  and  being 
completed  it  is  filed,  and  the  whole 
proceeding  is  ended.  '  As  to  any  orig- 
inal self-moving'  power  to  do  any- 
thing further  in  holding  an  inquest, 
the  coroner  is  functus  ojficio.  This  be- 
ing so,  it  is  clear  he  has  no  power  to 
act  further  on  his  own  motion,  and 
especially  while  the  first  inquisition 
stands.  He  cannot  proceed  on  surmise 
or  suspicion  that  some  further  discov- 
eries may  be  made.  Until  the  first  in- 
quisition is  vacated  hy  the  action  of 
some  court,  it  is  conclusive  upon  the 
coroner  and  all  others." 

2.  At  the  least,  the  suiVimons  should 
be  left  with  some  of  the  family  at  the 
dwelling  house  of  the  party  summoned. 
Grindon's  Lex  Coronatoria  170. 

Tlie  Coroner  does  Not  Summon  the  Jury 
Himself,  but  issues  a  warrant  to  the  con- 
stables or  other  proper  officers.  Grin- 
don's Lex  Coronatoria  168;  2  Hale  P. 
C.  59;  2  Hawk.  P.  C,  ch.  9. 

In  South  Carolina,  it  has  been  held 
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that  the  coroner  could  not  himself  sum- 
mon a  juror.  In  Cunningham  v.  City 
Coroner,  2  Nott  &  M.  (S.  Car.)  454,. 
the  city  coroner  in  person  summoned 
the  defendant  to  appear  at  a  certain 
time  and  place,  to  serve  as  a  juror  of 
inquest  upon  a  dead  body.  The  de- 
fendant failed  to  appear,  in  consequence 
of  which  he  was  brought  before  a 
magistrate  to  answer  for  his  default. 
He  defended  himself  on  the  ground 
that  the  coroner  was  not  authorized  by 
law  to  summon  a  jury  of  inquest  in 
person,  but  must  issue  his  process  to  a 
constable  or  other  proper  officer,  and 
consequently  that  the  summons  was 
illegal  and  he  was  not  bound  to  attend.. 
The  court  held  that,  irrespective  of 
the  common  law,  wherein  it  was  cus- 
tomary for  the  coroner  to  issue  a  war- 
rant to  a  constable  to  summon  a  jury, 
the  statute  required  that  the  coroner 
should  issue  his  warrant  directed  to 
a  constable  "  who  shall  summon  the 
juror,"  etc.  Cunningham  v.  City  Cor- 
oner, 2  Nott  &  M.  (S.  Car.)  454. 

Verbal  Summons  Insufficient. — In  the 
same  case  the  court  further  said  :  "In- 
stead of  a  process  as  required  by  this 
act,  executed  by  the  officer  pointed  out,, 
the  cqroner  has  substituted,  as  far  as 
appears  from  the  evidence  in  this  case^ 
his  own  verbal  order — for  it  does  not 
appear  that  there  was  any  warrant — 
and  demands  that  the  defendant  shall 
be  punished ;  as  well,  I  think,  might  a 
judge  supply  the  place  of  the  clerk, 
sheriflf  and  all  the  other  officers,  his  face 
for  the  seal  of  the  court;  and  his  ipse 
dixit  for  its  process;  so  that  whatever 
may  be  the  powers  of  the  coroner,  at 
common  law  or  even  under  the  act  itself, 
the  penalty  can  only  be  inflicted  when 
there  has  been  a  regular  process  exe- 
cuted by  the  proper  oflficer."  Cimning- 
ham  V.  City  Coroner,  2  Nott  &  M.  (S. 
Car.)  454. 

3.  Ex  p.  McAnnully,  T.  U.  P. 
Charlt.  (Ga.)  310. 
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2.  Witnesses,  Attendance,  and  Character — Attendance  Compulsory. — 
The  coroner  may  issue  subpoenas,  returnable  forthwith,  or  at  such 
time  and  place  as  he  may  appoint,  to  compel  the  attendance  ^  of 
any  person  who,  in  his  own  opinion  or  that  of  any  of  the  jury^ 
has  any  knowledge  of  the  facts.* 

Physician  or  Surgeon  may  Be  Summoned. — The  coroner  may  also  sum- 
mon, as  a  witness,  a  physician  or  surgeon  for  the  purpose  of 
securing  a  professional  opinion  as  to  the  cause  of  the  death.^ 

III.  Publicity  OF  THE  Proceedings — 1.  The  Inquest  Proper— General 
Public. — A  coroner's  inquest  is  a  judicial  proceeding,  and  is  within 


Compensation  of  Jurors  Dependent 
upon  Statute. — In  tlie  absence  of  a 
statutory  provision  to  the  contrary,  a 
juror  on  a  coroner's  inquest  is  not  en- 
titled to  any  compensation.  Green  tk 
Wynne,  66  N,  Car.  530;  Kennedy  v. 
Seamans,  60  Ga.  612. 

1.  A  coroner  has  the  right  to  compel 
the  attendance  of  witnesses  at  inquests. 
In  re  Power  of  Coroner,  11  Phila. 
(Pa.)  387. 

2.  The  Accused  cannot  Be  Compelled 
to  Testify. — The  witnesses  are  those 
who  can  be  compelled  to  attend  and 
testify,  and  maj'  be  punished  by  the 
coroner  for  disobedience  for  refusing  to 
testify.  The  accused  cannot  be  com- 
pelled to  testify.  His  statements  must 
be  made  of  his  own  volition.  People 
V.  Taylor,  59  Cal.  651. 

3.  It  has  been  held  that  it  is  the  duty 
of  the  coroner  to  procure  medical 
advice  when  the  nature  of  the  case 
requires  it.  Allegheny  County  v. 
Watt,  3  Pa.  St.  462  ;  Com.  v.  Harman, 
4  Pa.  St.  269. 

Employment  of  Physician  Discretion- 
ary.— The  coroner  has  a  right  to  employ 
a  physician  whether  the  jury  deem 
his  employment  requisite  or  not.  St. 
Francis  County  v.  Cummings,  55  Ark. 
419. 

In  Geo7-gia  the  power  of  the  coroner 
to  summon  physicians  at  the  expense 
of  the  county  is  now  limited  to  cases 
where  the  verdict  of  the  jury  suggests 
death  from  poison.  Farrell  -'.  Road, 
etc.,  Com'rs,  57  Ga.  347. 

Compensation  of  Physician. — A  physi- 
cian summoned  by  the  coroner  to  at- 
tend an  inquest  to  make  a  post  mortem 
examination,  cannot  recover  of  the 
county  a  fee  for  such  examination  in 
the  absence  of  a  statute  imposing  such 
expense  on  the  county.  Fears  v. 
Nacogdoches  County,  71  Tex.  337. 
Nor  can  the  compensation  fixed  by 
statute  be  increased.  Greene  v.  Monroe 


County  (Miss.  1894),  17  So.  Rep.  10. 
And  see  Van  Hoevenbergh  v.  Has- 
brouck,  45  Barb.  (N.  Y.)  197;  Moser  v. 
Boone  County  (Iowa,  1893),  55  N.  W. 
Rep.  327.  But  see  Com.  v.  Harman,  4 
Pa.  St.  269,  where  it  was  held  that  an 
action  would  lie  at  common  law  against 
the  county,  for  trouble  and  labor  ex- 
pended by  a  physician  in  such  exami- 
nation. 

Again,  in  Allegheny  County  t-.Watt, 
3  Pa.  St.  462,  the  court  said  :  "  Had  the 
plaintiff  [the  physician]  attended 
merely  as  a  witness,  though  as  an  ex- 
pert, he  would  have  been  entitled  ta 
nothing,  for,  as  the  law  provided  no 
compensation  for  witnesses  summoned 
by  the  coroner,  they  must  give  their 
attendance  gratis.  *  *  *  But  he  was  not 
called  as  a  witness.  *  *  *  The  coroner 
might  have  compelled  hiin  to  swear  to 
his  opinion  on  a  superficial  view  of  the 
body,  but  he  could  not  have  compelled 
him  to  touch  it,  or  do  the  more  nau- 
seous and  dangerous  work  of  opening 
it.  *  *  *  When  his  duty  requires  [the 
coroner]  to  disinter  a  body,  for  in- 
stance, he  cannot  be  expected  to  do  it 
with  his  own  hands,  or  by  hands  paid 
forwith  his  means.  *  *  *  To  the  taking 
of  every  inquisition  super  z'isutn  cor- 
poris a  post  mortem  examination  is  in- 
dispensable ;  and  as  the  fees  of  the  cor- 
oner would  be  inadequate,  *  *  *  either 
the  public  purse  must  pay  for  it.  or  the 
administration  of  public  justice  must 
suffer  for  want  of  it.  And  why  should 
not  the  county  pay  for  it  ?  " 

Selection  of  Physicians. — The  coro- 
ner has  authority  to  select  the  physi- 
cians to  make  the  post  mortem  exam- 
ination, and  the  county  must  pay 
whomever  he  selects.  Dearborn  Coun- 
ty V.  Bond,  88  Ind.  102;  Allegheny 
County  7'.  Shaw.  34  Pa.  St.  301  ;  Jame- 
son t'. Bartholomew  County,  64  Ind.  524. 

Need  Not  Reside  in  County.— A  cor- 
oner's authority'  to  employ  a  cliemist 
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the  policy  of   a  statute  which  declares  that  the  sittings  of  any 
court  shall  be  public,  and   every  citizen  may  freely  attend  the 


same. 


Particular  Individuals  may  Be  Excluded. — But  every  court  has  power  to 
prevent  disorder  in  its  presence,  and  may,  therefore,  exclude  par- 
ticular individuals  if  good  order  requires  it.* 

Eepresentation  by  Counsel  is  a  matter  entirely  within  the  coroner's 
discretion,  though  usually  allowed.* 

2.  The  Post  Mortem  Examination. — A  post  mortem  examina- 
tion is  not  a  part  of  the  inquest  in  the  sense  that  every  citi- 
zen has  a  right  freely  to  attend  it.  Considerations  of  delicacy 
or  respect  for  the  feelings  of    relatives  may  often  require  that 


to  make  an  autopsy  is  not  limited  to 
the  employment  of  a  chemist  residing 
in  the  county.  Bartholomew  County 
V.  Jameson,  86  Ind.  154;  Jameson  v. 
Bartholomew  County,  64  Ind.  524. 

1.  Crisfield  v.  Ferine,  i^  Hun  (N. 
Y.)  200. 

2.  Crisfield  v.  Ferine,  15  Hun  (N. 
Y.)  200;  Garnett  v.  Ferrand,  6  B.  & 
C.  611,  13  E.  C.  L.  277,  9  D.  &  R.  657; 
Grindon's  Lex  Coronatoria  1S3;  Jervis 
on  the  Office  of  Coroner   18-25. 

In  Garnett  r-.  Ferrand,  6  B.  &  C.  61 1, 
13  E.  C.  L.  277,  the  court  said:  "It  is 
argued  on  the  part  of  the  plaintiff  that 
the  court  of  the  coroner  is  a  public 
court;  that  it  is  and  ought  to  be  open 
to  the  entrance  of  all  his  majesty's  sub- 
jects, or  at  least  of  so  manj-  as  the 
place  will  contain  ;  and  it  is  averred, 
and  not  denied  on  the  record,  that  on 
the  occasion  in  question  there  was  room 
for  the  presence  of  the  plaintiff.  *  '''  * 
Now  it  is  obvious  that  such  an  inquiry 
ought,  for  the  purposes  of  justice,  in 
some  cases  to  be  conducted  in  secrecy ; 
it  is  a  preliminar}'  inquiry,  which  may 
or  may  not  end  in  the  accusation  of  a 
particular  individual ;  it  may  be  requi- 
site that  a  suspected  person  should  not 
in  so  early  a  stage  be  informed  of  the 
suspicion  that  may  be  entertained 
against  him,  and  of  the  evidence  on 
which  it  is  founded,  lest  he  should 
elude  justice.  *  *  *  It  was  admitted  in 
the  argument,  that  secrecy  and  exclu- 
sion may  be  proper  and  necessary 
when  charge  and  accusation  begin.  It 
is  obvious  that  this  may  begin  as  soon 
as  the  evidence  begins.  Cases  also  may 
occur  in  which  privacy  may  be  requisite 
for  the  sake  of  decencj' ;  others  in 
which  it  may  be  due  to  the  family  of 
the  deceased.  Many  things  must  be 
■disclosed  to  those  who  are  to  decide. 


the  publication  whereof,  to  the  world 
at  large,  may  be  productive  of  mischief 
without  any  possibility  of  good.  Who 
then  is  to  decide  whether  privacy  be 
necessary  or  proper?  We  answer,  the 
coroner,  and  the  coroner  alone,  and 
that  the  propriety  of  his  decision  can- 
not be  questioned  in  an  action.  *  *  * 
Further,  it  was  properly  asked,  in  the 
argument  for  the  defendant,  if  every 
man  has  a  right  to  be  present  at  such 
an  inquest,  for  whose  presence  there 
is  room  in  the  place  where  it  is  holden, 
why  has  he  not  a  right  to  be  present  at 
every  part  of  that  place.?  And  if  every 
man  has  a  right  to  choose  his  station, 
and  to  decide  for  himself  whether  there 
be  a  space  to  contain  his  person,  it  is  easy 
to  see  that  much  disorder  and  confu- 
sion may  often  arise.  Even  in  cases 
where  absolute  privacy  may  not  be 
required,  the  exclusion  of  particular 
persons  vc\z.y  be  necessary  or  proper. 
.Who  then  is  to  decide  upon  this  ?  We 
again  answer,  the  coroner,  and  the 
coroner  alone,  and. that  the  reason  of 
his  decision  cannot  be  tried  in  an 
action.  *  *  *  The  power  of  exclusion 
is  necessary  to  the  due  administration 
of  justice." 

Suspected  Party  No  Right  to  Be  Present. 
— It  is  not  necessary  that  the  coroner, 
in  holding  an  inquisition  on  the  body 
of  a  person  dead  or  wounded,  should 
take  the  testimony  of  the  witnesses  in 
the  presence  o^  tne  accused.  Mat- 
ter of  Collins,  II  Abb.  Pr.  (N.  Y. 
Oyer  &  T.  Ct.)  406,  20  How.  Pr,  (N. 
Y.)  III. 

3.  Address  to  Jury  Not  Allowable. — 
Counsel  should  be  confined  to  examina- 
tion, within  due  limits,  of  witnesses, 
and  should  not  be  allowed  to  include 
an  address  to  the  jury.  Taylor's  Office 
of  Coroner  34. 
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the  public  shall  not   be  admitted    to   the  post  mortem   exami- 
nation.^ 

IV.  Procedure  at  the  Trial  or  Inquest— 1.  Qualification  of  the 
Jury — Should  Be  Sworn. — Upon  the  assembling  of  the  requisite  num- 
ber of  jurors  at  the  inquest,  a  foreman  should  be  chosen,  and  the 
jurors  should  be  sworn  ^  to  inquire  who  the  person  killed  was, 
and  when,  where,  and  by  what  means  he  came  to  his  death ;  and 


1.  Crisfield  v.  Ferine,  15  Hun  (N. 
Y.)  200. 

Jurors  No  Right  to  Witness  Post  Mortem 
Examination. — The  coroner  has  discre- 
tion to  determine  whether  any  persons, 
and  what  persons,  maj  be  present  at 
the  post  mortem  examination  in  addi- 
tion to  the  surgeons.  Not  even  the 
jurors  have  a  right  to  witness  the  exam- 
ination. They  are  to  be  informed  of 
what  it  discloses,  bj'  the  testimony  of 
the  surgeons.  Crisfield  v.  Ferine,  15 
Hun  (N.  Y.)  200. 

Right  of  Accused  to  Be  Represented  by 
Physician. — In  Crisfield  v.  Ferine,  15 
Ilun  (N.  Y.)  200,  it  appeared  at  the 
trial  that  the  defendant  was  a  coroner 
who  had  held  an  inquest  over  one 
Charles  Moose,  who  had  died  of  inju- 
ries received  in  an  afifray  with  his  neph- 
evy.  A  post  mortem  examination  was 
about  to  be  made  by  two  surgeons  em- 
ployed by  the  coroner  for  that  purpose. 
The  plaintiff,  who  was  also  a  physician 
and  surgeon,  was  in  the  room  where 
the  examination  was  about  to  take 
place,  and  said  that  he  wished  to  re- 
main and  witness  it,  but  the  coroner 
asked  him  to  leave  and,  upon  his  refusal 
to  do  so,  caused  him  to  be  ejected 
from  the  room.  In  rendering  the  opin- 
ion of  the  court,  Smith.  J.,  said:  "In 
the  case  at  bar  no  special  cause  was 
shown  for  excluding  the  plaintiff  from 
the  room  in  which  the  post  mortem 
examination  was  about  to  be  con- 
ducted. On  the  contrary,  the  evidence 
tended  to  show  that  the  presence  of 
the  plaintiff  did  not  in  any  manner 
tend  to  interfere  with  the  due  perform- 
ance of  the  examination,  and  that  he 
wished  to  remain  simph'  for  the  pur- 
pose of  witnessing  the  operation.  And 
the  plaintiff  offered  to  prove  that  he 
was  einployed  to  be  present  on  behalf 
of  the  person  at  whose  hands  the  de- 
ceased received  the  injuries  which 
were  supposed  to  have  caused  his 
death,  but  there  was  no  offer  to  show 
that  thefact  of  such  employment  was 
made  known  to  the  defendant.  *  *  * 


The  plaintiff's  counsel  has  argued  that, 
as  a  dissection  destroys  tlie  evidences 
of  the  cause  of  death  so  that  they  can- 
not be  subsequently  discovered,  the 
accused  or  suspected  person  has  a  right 
to  be  present  for  his  own  protection. 
*  *  *  Whatever  rights  the  suspected 
person  may  have,  in  respect  to  being 
present  at  the  examination,  they  do  not 
avail  the  plaintiff  in  this  case,  since  he 
did  not  inform  the  coroner  that  he  was 
employed  by  Moose,  and  he  did  not 
put  his  request  to  be  permitted  to  wit- 
ness the  examination  on  that  ground. 
But  we  think  no  person  has  a  right  to 
be  present  at  the  post  mortem  exam- 
ination upon  the  ground  that  he  is  sus- 
pected of  having  caused  tlie  death.  He 
loses  no  legal  right  by  being  excluded. 
He  has  no  right  to  dissect  the  body.  If 
the  coroner's  jury  pronounces  him 
guilty,  the  inquest,  like  the  indictment 
of  a  grand  jury,  *  *  *  simply  makes  him 
liable  to  arrest ;  it  is  not  even  prima 
facie  evidence  against  him  on  the  trial." 
Crisfield  v.  Ferine,  15  Hun  (N.  Y.)  200. 

2.  Grindon's  Lex  Coronatoria  174, 
191  ;  2  Hawk.  F.  C,  ch.  9;  2  Hale  Cr. 
L.  60;  Sid.  140. 

Jury  must  Be  Sworn  Super  Visum  Cor- 
poris.— "  There  can  be  no  good  inquest 
unless  the  coroner  and  the  jurors  are 
both  present  at  the  same  time  and  the 
oath  is  administered  by  the  former  to 
the  latter  super  visum  corporis^  Rex 
V.  Ferrand,  3  B.  &  Aid.  260,  5  E.  C. 
L.  274. 

Jury  need  Not  All  Be  Sworn  at  the 
Same  Time. — All  the  jurors  need  not  be 
sworn  at  one  and  .the  same  time,  Reg. 
f.  Ingham,  5  B.  &  S.  357,  117  E.  C.  L. 
257,  9  Cox  C.  C.  508,'  10  L.  T.  456; 
but  an  additional  juror  cannot  be 
sworn  after  view  and  part  evidence, 
Reg.  V.  Yorkshire  (Coroner),  9  Cox 
C.  C.  373,  9  L-  T.  N.  S.  424. 

Coroner  must  Administer  Oath.  — 
"  The  coroner's  duty  is  partly  judicial. 
It  belongs  to  him,  and  to  him  only,  to 
administer  the  oath  to  the  jury,  who 
cannot   be    properly    sworn  unless   by 
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to  render  a  true  verdict  thereon,  according  to  the  evidence 
offered. 

Cliarge  from  the  Coroner. — It  is  then  customary  for  the  coroner  to 
give  the  jury  a  short  charge  acquainting  them  with  the  purpose  of 
the  meeting,  before  going  with  them  to  examine  the  body  of  the 
deceased.!  Upon  the  return  of  the  jury  from  the  view,  the  cor- 
oner should  again  call  oyer  their  names,  and  may  add  to  his 
charge.* 

2.  View  of  the  Body — An  Essential  Bequisite. — It  is  absolutely  essen- 
tial that  the  body  should  be  viewed  by  both  the  coroner  and  the 
jury,  and  the  jury  cannot  proceed  with  the  inquest  until  the  body 
has  been  so  viewed.* 

Examination  should  Be  Minute  and  Careful. — The  body  should  be  mi- 
nutely and  carefully  examined  for  the  purpose  of  seeing  whether 
there  are  any  marks  of  violence,  and  of  ascertaining  from  its 
appearance  what  was  the  occasion  of  the  death."* 


the  coroner  and  super  visum  corporis." 
Rex  V.  Ferrand,  3  B.  &  Aid.  260,  5  E. 
C.  L.  274. 

1.  Grindon's  Lex  Coronatoria  175. 

2.  Grindon's  Lex  Coronatoria  177. 
Inquest  need  Not  Be  Held  Where  Body 

Foun(J.. —  It  is  not  necessary  that  the 
inquest  should  be  held  where  the  body 
is  found.     2  Hawk.  P.  C,  ch.  9. 

3.  Grindon's  Lex  Coronatoria  17';;  2 
Hale  P.  C.  60;   2  Hawk.  P.  C.  ch.  9. 

Coroner  and  Jury  must  Act  in  Con- 
Junction. — A  view  of  the  body  by  the  cor- 
oner in  conjunction  with  the  jury  is  an 
essential  of  every  inquisition.  Burnett 
v.  Lackawanna  County,  9  Pa.  Co.  Ct. 
Rep.  95.  And  it  has  been  held  insuffi- 
cient for  them  to  view  the  body  sepa- 
rately, and  at  different  times.  Rex  v. 
Ferrand,  3  B.  &  Aid.  260,  5  E.  C.  L. 
274.  But  see  Reg.  v.  Ingham,  5  B.  & 
S.  257,  117  E.  C.  L.  257,  where  one  of 
the  jurors  viewed  the  body  in  the 
absence  of  the  coroner,  and  it  was  held 
immaterial  under  a  late  English  statute. 

Body  must  Be  Dug  up  if  Buried. — The 
jury  cannot  proceed  until  they  have 
viewed  the  body.  2  Hale  Cr.  L.  1^8; 
2  Hawk.  P.  C,  ch.  9;  Staund.  P.  C.  51 ; 
Hale  Sum.  170. 

In  Arkansas  (Rev.  Laws,  §  718), 
California  (Penal  Code,  §  i.Sio),  Dela- 
•ware  (Rev.  Laws,  ch.  33),  Georgia 
(Code,  §  590),  Idaho  (Rev.  Laws,  § 
8377 )»  South  Carolina  (Rev.  Stat.,  § 
2687),  Texas  (Code  Crim.  Pro.,  art. 
9S9),  it  has  been  provided  that  a  body 
may  be  disinterred  for  the  purpose  of 
holding  an  inquisition. 

Second  Inquisition. — If  an  inquisition 


be  quashed,  the  body  may,  by  order  of 
the  court  upon  motion,  be  disinterred 
for  the  purpose  of  taking  a  second  in- 
quisition. Rex  V.  Saunders,  i  Stra.  167; 
Anonymous,  i  Stra.  533.  But  the  court 
■will  exercise  a  discretion  in  making  or 
refusing  the  order,  according  to  the 
circumstances  of  the  case  and  the 
length  of  time  the  body  has  been 
buried.  Reg.  -'.  Clerk,  i  Salk.  377; 
Stra.  22,  533;  2  Lev.  140;  2  Hawk.  P. 
C,  ch.  9,  ^  23 ;  2  Hale  P.  C.  59. 

Coroner  must  Act  in  Conformity  with 
the  Law. — The  coroner  has  no  jurisdic- 
tion to  act  except  in  the  manner  pro- 
vided by  law.  He  has  no  right  to  take 
up  a  dead  body  and  have  portions  re- 
moved for  analysis.  He  can  only  pro- 
ceed by  the  aid  of  a  jury.  People  v. 
Fitzgerald,  43  Hun  (N.  Y.)  35. 

The  provisions  of  the  penal  code  of 
New  Tork,  describing  the  offense  of 
body  stealing,  do  not  apply  to  the  ex- 
huming of  a  body  by  a  coroner  under 
whose  direction  an  examination  w-as 
made,  there  having  been  application 
and  affidavits  sufficient  to  give  jurisdic- 
tion, although  the  person  alleged  to 
have  been  poisoned,  was  poisoned,  if  at 
all,  in  another  state  and  brought  to 
New  York  for  burial,  and  even  though 
no  jury  was  summoned.  People  -'.Fitz- 
gerald, 105  N.  Y.  146. 

4.  Taylor's  Office  of  Coroner  57; 
Grindon's  Lex  Coronatoria  175. 

"  Viewing.''  -The  word  "viewing," 
as  used  in  the  statutes,  means  some- 
thing more  than  looking,  seeing,  be- 
holding. It  means  inspection,  investi- 
gation ;  an  inquiry  into  the  cause  of  the 
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3.  The  Testimony — All  Persons  Claiming  Knowledge  should  Be  Heard. — 
After  the  coroner  and  the  jury  have  sufficiently  examined  the 
body  of  the  deceased,  they  should  proceed  to  the  examination  of 
witnesses.  The  evidence  of  all  persons  claiming  to  have  any 
knowledge  of  the  facts  should  be  heard.* 

Witnesses  should  Be  Enrolled  and  Sworn. — On  the  appearance  of  each 
witness,  the  coroner  should  take  down  his  name,  abode  and  occu- 
pation ;  after  which  he  should  administer  the  oath  and  proceed  to 
hear  the  evidence.*  It  is  absolutely  essential  that  the  evidence 
should  be  on  oath  or  affirmation.* 

Examination  Conducted  by  Coroner. — The  coroner  should  conduct  the 
examination  of  the  witnesses,  but  he  may  allow  others  to  put 
questions  afterwards.* 

Jurors  may  Question  Witness. — Before   discharging  a  witness  the  cor- 


death  of  the  person.  And  the  coroner 
cannot  alone  make  this  inquiry,  and  he 
is  not  entitled  to  the  statutory  fee 
unless  he  has  with  a  jury  held  an  in- 
quest as  provided  by  law.  Lancaster 
County  -'.  Holyoke,  37  Neb.  328. 

View  must  Be  Calculated  to  Afford 
Information. — The  view  must  be  such 
as  will  be  calculated  to  aftbrd  informa- 
tion to  the  coroner  and  the  jury  (2 
Hawk.  P.  C,  ch.  9),  and  therefore, 
where  the  skull  of  a  man  who  had  been 
dead  five  years  was  dug  up,  which  the 
coroner  told  the  jury  he  could  identify, 
and  the  inquest  proceeded,  the  court 
refused  to  file  the  inquisition.  Rex  v. 
Bond,  I  Stra.  22.  But  a  body  has  been 
taken  up  fourteen  days  after  burial 
and  an  inquisition  thereupon  held.  2 
Hale  P.  C.  59.  Seven  months,  how- 
ever, has  been  held  too  late.  2  Hale 
P.  C.  qg;  Rex  I'.  Bond,  i  Stra.  22;  Reg. 
V.  Clerk,  i  Salk.  377,  Holt  167. 

1.  General  Evidence  Admissible. — As 
there  are  no  parties  on  an  inquest,  gen- 
eral evidence  may  be  received,  but  in 
considering  the  criminal  responsibility 
of  any  particular  person,  the  coroner 
should  point  out  to  the  jury  which 
parts  of  the  evidence  are  admissible  by 
the  general  rules  of  law  as  against  that 
person,  and  should  charge  them  to 
found    their    verdict   as    respects    him 


General  Law  Prevails. — The  general 
law  as  to  witnesses,  with  the  necessary 
modifications  due  to  the  fact  that  there 
are  no  parties,  applies  as  to  the  capac- 
ity and  incapacity  of  witnesses.  Tay- 
lor's Office  of  Coroner  58. 

Criminating  Evidence.  —  Evidence 
should  never  be  excluded  on  the  ground 
that  it  may  criminate  the  witness, 
Waklej'  V.  Cooke.  4  Exch.  511,  19  L.  J. 
Exch.gi  ;  but  he  should  be  warned  and 
told  that  he  may  give  the  evidence  or 
not  as  he  thinks  fit.  Taylor's  Office  of 
Coroner  19;   Crocker  on  Sheriffs,  etc., 

§  955- 

Dying  Declarations. — Statements  of 
the  deceased  should  never  be  excluded 
on  the  mere  ground  that  they  are  not 
proved  to  have  been  made  under  a 
settled  expectation  of  immediate  death 
as  required  by  the  strict  rules  of  evi- 
dence. In  many  cases  such  statements 
are  very  important  on  coroners'  in- 
quests and  involve  no  one  in  any  crim- 
inal responsibility.  Taylor's  Office  of 
Coroner  19. 

2.  Grindon's  Lex  Coronatoria  177. 

3.  Crocker  on  Sheriffs,  etc.,  §  9155;  2 
Hale  P.  C.  62;  2  Hawk.  P.  C,  ch.  9; 
I  Bum.  Jus.  389. 

4.  Taylor's  Office  of  Coroner  20; 
Jervis  on  the  Office  of  Coroner  35. 

Interested    Parties.  —  The     coroner 


solely  on  that  evidence.  Taylor's  Office     should  generally  allow  persons   inter 


of  Coroner  19. 

Juryman  may  Be  Witness. — A  jury- 
man may  be  sworn  as  a  witness,  but  it 
should  only  be  done  where  the  fact  of 
his  being  able  to  give  evidence  is  dis- 
covered too  late  to  enable  another  jury- 
man to  be  put  in  his  place.  Taylor's 
Office  of  Coroner  58;  Anonymous,  i 
Salk.  405  ;  Styl.  233";  2  Sid.  133. 


ested  to  put  questions,  so  long  as  they 
are  properly  put.  Taylor's  Office  of 
Coroner  20. 

Witness  must  Answer. — It  has  been 
held  that  the  refusal  of  a  physician, 
sworn  as  a  witness,  to  give  his  opinion, 
is  a  contempt  indictable  as  an  obstruc- 
tion of  justice.  Com.  v.  Higgins,  5 
Kulp.  (Pa.)  269. 
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oner  should  inquire  of  the  jurors  whether  they  wish  him  to  put 
any  further  questions  to  the  witness  before  he  signs  his  informa- 
tion and  departs.* 

Testimony  to  Be  Eeduced  to  Writing. — It  is  generally  provided  by  stat- 
ute that  the  coroner  shall  reduce  the  testimony  of  the  witnesses 
to  writing.  The  whole  testimony  should  be  taken  down  in  due 
form  so  as  to  show  that  the  witness  was  duly  sworn  or  af^rmed  in 
each  case.* 

4.  Reaching  a  Verdict — Coroner  should  Sum  up. — After  all  the  evi- 
dence has  been  presented,  it  is  the  duty  of  the  coroner  to  sum  up 
the  same  to  the  jury,  and  to  direct  them  to  withdraw  to  consider 
their  verdict.* 

Instruction  in  Questions  of  Law. — He  should  also  instruct  the  jury  in 
matters  of  law,  and  answer  any  questions  of  that  nature  that  may 
arise.* 

Deliberations  of  the  Jury. — The  witnesses  having  given  their  testi- 
mony, the  jurors  retire  to  deliberate  upon  their  verdict ;  such  de- 
liberation should  be  in  private,  and  no  one,  not  even  the  coroner, 
should  mingle  with  them.'^ 

Coroner's  Duty  to  Eeceive  Verdict. — As  soon  as  a  verdict  has  been 
agreed  upon,  it  is  the  duty  of  the  coroner  to  receive,  enter,  and 
record  it.® 

V.  Adjournment  of  the  Inquest — jury  may  Be  Adjourned  to  Another 
Day. — If  the  evidence  be  not  in  the  way,  or  under  undue  influence, 
or  unwilling  or  secreted,  the  jury  may  be  adjourned  to  another 

1.  Grindon's  Lex  Coronatoria  179;  sition,  cannot  be  satisfied  short  of  a 
Taylor's  Office  of  Coroner  20.  jurat  or  some  official  certificate  indicat- 

2.  Woods  V.  State,  63  Ind.  353;  ing  that  the  witnesses  named  were 
People  f.  White.  22  Wend.  (N.  Y.)  167.  sworn    before   the    coroner   as    to    the 

Statements  of  the  Accused. — Volun-  matter  insisted  upon  as  evidence, 
tary  statements  of  the  party  accused  People  v.  White,  22  Wend.  (N.  Y.)  167. 
need  not  be  reduced  to  writing.  ''The  Parol  Evidence  as  to  Testimony  before 
testimony  of  the  witnesses  only  is  Coroner. — Where  the  testimony  given 
required  to  be  reduced  to  writing,  before  a  coroner  is  required  to  be  re- 
Nothing  is  said  [in  the  statutes]  in  duced  to  writing  and  subscribed,  the 
regard  to  the  statements  of  the  accused;  law  presumes  that  the  coroner  has  per- 
certainly  there  is  no  requirement  of  the  formed  his  whole  duty;  and,  unless  a 
law  that  they  should  be  put  in  a  written  proper  foundation  is  laid  for  second- 
form.'"     People  V.  Taylor,  59  Cal.  651.  ary  evidence,  parol  evidence  as  to  such 

Signature  Not  Absolutely  Necessary. —  testimony  is  inadmissible,  even  to  im- 

In  Fleming's  Case,  2  Leach   C.  R.  996,  peach  evidence  given   by  a  witness  on 

it  was  held    that  it  was  not  absoluteh'  the  trial  of  a  defendant  for  murder  of 

necessary  for  the  witness  to   sign   the  the  person   over  whose   body  such  in- 

deposition.     But  it  has  been  held  that  quest  was  held.     Woods  v.    State,  63 

minutes    of    testimony    written    by    a  Ind.  353. 

stenographer  on  a   preliminary  exami-  3.  Grindon's  Lex  Coronatoria  1S3. 

nation,  not  by  the  direction  of  the  mag-  4.  Grindon's  Lex  Coronatoria  183. 

istrate,    and    not    signed    by   the   wit-  5.  Crocker  on  Sheriffs,  §  959. 

nesses,  are  not  admissible  as  evidence  6.  Grindon's    Lex   Coronatoria   1S4; 

in  a  subsequent  trial.    Rounds  X'.  State,  Taylor's  Office  of  Coroner  56. 

57  Wis.  45.  Majority  Rules. — The  majority  rules, 

Some  Official  Certificate  Required. — A  but   the   verdict   must   be  given  by  at 

statute  requiring  the  coroner  to  make  a  least   the   statutory  number   of  jurors, 

return  of  the  testimony  with  the  inqui-  Grindon's  Lex  Coronatoria  185. 
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Bequisitea 


day,    at    the  same  or   another,   place,  to  take   and   receive   the 
evidence.^ 

Procedure  upon  the  Reassembling. — When  the  jury  are  met  at  the 
adjourned  time  and  place,  the  coroner  proceeds  as  before,  first 
recapitulating  the  business  of  the  previous  meeting.* 

VI.  The  Verdict — in  General. — The  verdict  should  in  every  case 
state  who  the  deceased  was,  and  how,  when,  and  where  he  came 
by  his  death.* 

Murder  or  Manslaughter. — In  cases  of  •  murder  or  manslaughter  it 
should  also  state  the  persons  guilty  of  the  murder  or  manslaughter 
or  of  being  accessories  before  the  fact  to  the  murder.* 

Must  Be  Eeduced  to  Writing. — In  every  case  the  coroner  should 
reduce  the  verdict  of  the  jury  to  writing  as  soon  as  he  has 
received  it.^ 

VII.  The  Inquisition— 1.  Definition.— An  inquisition,  properly 
so  called,  is  the  written  statement  of  the  verdict  or  finding  of  a 
jury,  returned  for  the  purpose  of  a  particular  inquiry,  as  distin- 
guished from  an  indictment.^ 

2.  Requisites — Jurisdictioaal  Facts.  —  The  return  of  an  inquest 
should   show   the    facts   giving    jurisdiction,''      It   should   show 


1.  Tajlor's  Office  of  Coroner  i;  Umf. 
179;  3  Hawk.  P.  C,  ch.  9,  §  25  ;  Lat.  166. 

Great  Discretion  Necessary. — Great 
discretion  is  necessary  in  adjourning, 
and  it  should  not  be  had  recourse  to 
except  in  cases  of  real  necessity.  Grin- 
don's  Lex  Coronatoria  iSo. 

Jurors'  Recognizance  to  Be  Taken. — 
Before  adjourning  the  coroner  should 
take  the  recognizance  of  the  jurors  for 
their  appearance  at  the  adjourned  time 
and  place.  Grindon's  Lex  Coronatoria 
180;  Taylor's  Office  of  Coroner  i. 

Burial  of  Body. — After  the  adjourn- 
ment of  the  jury,  the  coroner  may 
grant  his  warrant  to  bury  the  body  be- 
fore adjourning  the  court.  Grindon's 
Lex  Coronatoria  180. 

Recorder Adjoarnment. — The  coroner 
should  be  careful  to  make  an  entry  of 
the  adjournment,  in  his  minutes,  Grin- 
don's Lex  Coronatoria  181 ;  Taylor's 
Office  of  Coroner  i. 

2.  Grindon's  Lex  Coronatoria  181. 
Failure  to  Assemble  at  Proper  Time. — 

If  the  court  is  not  held  on  the  adjourned 
day,  the  proceedings  fall  through,  and 
an  inquest  completed  after  such  an 
unobserved  adjournment  will  be 
quashed.  Reg.  v.  Coroner,  34  L.  J.  Q^ 
B.  59,  10  Jur,  N.  S.  1 150,  II  L.  T.  N. 
S.  4S8,  707,  13  W.  R.  206,  383.  Conse- 
quentl}',  an  adjournment  sine  die  is 
irregular.    Taylor's  Office  of  Coroner  i. 
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3.  Taylor's  Office  of  Coroner  56;  Giles 
V.  Brown,  i    Mill   Const.  (S.  Car.)  230. 

4.  Accessories  after  the  Fact. — The 
jury  are  not  required  to  find  who  were 
accessories  after  the  fact.  2  Hawk.  P. 
C,  ch.  9;  2  Hale  P.  C.  63. 

Unknown  Person. — If  the  dead  or  the 
offender  is  unknown,  the  jury  should 
so  find.     2  Hale  P.  C.  63. 

6.  Grindon's  Lex  Coronatoria  1S5  ;  2 
Hawk.  P.  C,  ch.  9. 

Forgery  to  Add  to  Verdict. — For  add- 
ing to  an  inquisition  facts  not  found  by 
the  jury,  a  coroner  has  been  convicted 
of  forgery.     Rex  v.  Marsh,  3  Salk.  172. 

6.  Reg.  V.  Ingham,  5  B.  &  S.  257;  117 
E.  C.  L.  257. 

Filing  inquisition.  —  In  Matter  of 
Ramscar,  10  Abb.  N.  Cas.  (N.  Y. 
Supreme  Ct.)  442,  it  was  held  that  New 
York  Laws  iSSi,  ch.  465,  §  2,  provid- 
ing for  the  transmission  to  the  district 
attorney,  of  an  abstract  of  the  testi- 
mony before  the  coroner,  and  a  copy 
of  the  verdict,  in  homicide  cases  in  the 
city  of  New  York,  did  not  create  an  ex- 
ception in  that  county  as  to  coroners 
therein  ;  such  requirement  is,  in  addi- 
tion to  the  filing  of  the  inquisition  and 
furnishing  a  copy  thereof  to  the  magis- 
trate, required  by  the  general  act. 

7.  The  return  of  an  inquest  should 
show  the  facts  giving  jurisdiction.  In 
re  Coroner's  Inquests,  3    Kulp.    (Pa.) 
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before  what  coroner  it  was  taken,  and  that  it  was  taken  upon  the 
oath  of  good  and  lawful  men  of  the  county,  who  were  first  duly 
sworn.* 

Certainty. — The  verdict  must  be  stated  with  legal  precision  and 
certainty,  and  the  charge  must  be  direct  and  positive.* 

Signing  and  Attesting.  —  The  inquisition  should  be  signed  by 
both  the  jurors  and  the  coroner.  If  some  of  the  jurors  sign 
with  their  marks,  such  marks  ought  to  be  verified  by  an  attesta- 
tion.* 

Names  of  the  Jurors  should  Be  Set  Out. — The  names  of  the  jurors  should 
be  set  out  at  length  in  the  caption,  for  if  their  names  be  not  set 
out  in  the  caption,  and  the  inquisition  be  not  signed  with  their 
names  at  length,  it  will  be  bad.* 

VIII.  FUETHEE  PEOCEEDINGS — Proper  Persons  Bound  Over. — After  this, 
if  future  proceedings  are  necessary,  the  coroner  should  bind  over 


451,  I  C.  C.  (Pa.)  14;   Rex  v.  Philips, 

1  Stra.  261 ;  Grindon's  Lex  Coronatoria 
191.  The  time  and  place  when  and 
where  holden  must  appear  with  cer- 
tainty.   Hale  P.  C.  166;  Dakin's  Case, 

2  Saund.  291 ;  Rex  v.  Fearnlev,  i  T.  R. 
316;  2  Hawk.  P.  C.  253. 

Jurisdiction  of  Court. — It  must  ap- 
pear that  the  inquest  was  taken  before 
a  court  of  competent  jurisdiction. 
Hale  Sum.  207;  2  Hawk.  P.  C,  ch.  25, 
§  119;  4  Rep.  41;  22  Edw.  IV.,  13. 

Name  of  Deceased. — The  name  of  the 
deceased,  if  known,  and  the  location  of 
the  bodv,  should  be  set  out.  Rex  v. 
Evett,  6"'B.  &  C.  247,  13  E.  C.  L.  160. 

Venue. — It  has  always  been  a  rule 
that  the  name  of  the  county  or  city 
must  either  be  in  the  margin  or  in  the 
bodv  of  the  caption.  2  Hale  P.  C.  166. 

1."  2  Hawk.  P.  C.  77. 

Oath  of  Jurors. — The  inquisition  ap- 
pear to  have  been  taken  hy  the  oaths 
of  the  within  named  jurors,  2  Hale  P. 
C.  167  ;  who  must  appear  to  be  from  the 
countv  or  jurisdiction.  Lambert  v. 
Taylor,  4  B.  &  C.  138 ;  10  E.  C.  L.  293. 

2.  2  Hale  P.  C,  ch.  25,  §  57,  A 
return  of  a  coroner's  inquest  that  there 
was  strong  suspicion  of  violence,  which 
made  the  inquest  necessarj',  has  been 
held  insufficient.  Iti  re  Smith,  4  Lane. 
(Pa.)  302. 

3.  Grindon's  Lex  Coronatoria  1S8 ; 
Giles  V.  Brown,  i  Mill  Const.  (S.  Car.) 
230;  Rex  V.  Bowen,  3  C.  &  P.  602,  14 
E.  C.  L.  475;  Lewin's  Case,  2  Lewin  C. 
C.  125 ;  Rex  V.  Norfolk  Justices,  i 
Nolan  141. 

Seal. — It  was  always  usual  for  the 
coroner  and  jurors  to  set  their  seals  to 


the  inquisition.  Jervis  on  the  Office  of 
Coroner  82. 

Coroner's  Certificate  Sufiftcient. — The 
coroner's  certificate  of  the  signatures  of 
jurors,  who  have  signed  the  inquisition 
by  making  their  cross  marks,  is  suffi- 
cient when  he  has  duly  signed  and 
certified  the  inquisition.  State  v.  Evans, 
27  La.  Ann.  297. 

Inquisition  before  Deputy  Coroner. — 
In  all  inquisitions  before  a  deputy  cor- 
oner, they  should  be  described  as  taken 
before  the  principal.  The  words  ''  by 
his  deputy  duly  appointed"  may  be 
added,  but  are  surplus.  Taylor's  Office 
of  Coroner  34;  Reg.  v.  Perkin,  7  C^  B. 
165,  53  E.  C.  L.  16;,  14  L.J.  M.  C.  87, 
9  Jur.  686. 

In  Louisiana,  it  is  held  that  where  the 
f  voces  verbal  is  signed  by  the  assistant 
coroner,  it  will  be  presumed  that  he 
was  the  officer  who  held  the  inquest, 
although  there  had  been  a  failure  to 
correct  the  formal  recital  that  the  in- 
quest was  held  before  the  coroner.  State 
V.  Duffy,  39  La.  Ann.  419. 

4.  Rex  V.  Bowen,  3  C.  &  P.  602,  14 
E.  C.  L.  475. 

Jurors  Presumed  to  have  Signed 
Properly. —  A  juror  who  has  put  his 
mark  to  a  coroner's  inquisition  must  be 
presumed  to  have  signed  in  the  pres- 
ence of  the  other  jurors.  Lewin's 
Case,  2  Lewin  C.  C.  125. 

Name  Signed  must  Correspond  with 
That  in  the  Body  of  the  Instrument,  for 
if  the  name  in  the  body  of  the  in- 
quisition is  different  from  the  name 
signed,  the  inquisition  is  bad.  Rex 
V.  Nicholas,  7  C.  &  P.  538,  32  E.  C. 
L.  620. 
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all  proper  persons  to  prosecute  and  give  evidence,  and  then  pre- 
pare his  warrant  or  certificate  for  the  burial  of  the  body.^ 


1.  Grindon's  Lex  Coronatoria  i88. 

Witnesses  for  the  Prosecution  to  Be 
Bound  Over. — Where  it  is  necessary  for 
the  coroner  to  bind  over  witnesses  to 
appear  and  testify  at  the  criminal  court, 
he  should  bind  over  only  those  wit- 
nesses who  testify  to  some  material 
fact  against  the  accused,  and  not  those 
who  are  called  for  the  purpose  of  ex- 
culpating him.  Reg.  v.  Taylor,  9  C.  & 
P.  672,  38  E.  C.  L.  284. 

Examination  of  Prisoner  Arrested  on 


Coroner's  Warrant. — Under  the  Neiv 
Tork  Code  of  Criminal  Procedure  (^ 
778  et  scq.),  a  person  against  whom  an 
inquisition  has  been  found  by  a  coro- 
ner's jury,  whether  arrested  before  or 
after  the  filing  of  such  inquisition,  is 
entitled  to  a  hearing  before  a  mag- 
istrate, in  the  same  manner  as  if  he 
had  been  arrested  upon  an  ordinary 
information.  Matter  of  Ramscar,  10 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 
442. 
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I.  Eight  to  Sue  and  Liability  to  be  Sued,  54. 
II.  Appeaeance,  54. 

III.  Parties,  56. 

1.  Generally — Suit  by  Stockholders,  ^(). 

2.  Where  Property  or  Franchises  Concerned,  57. 

3.  Corporate  Wrongs,  57. 

4.  Withdrawal  from  Litigation,  58. 

5.  Interest  of  Corporation  Passing  to  Successor,  58. 

6.  Corporation  Distitict from  Stockholders,  58. 

7.  Fiduciary  Relationship,  59. 

8.  Individual  Members,  60. 

9.  Creditors,  60. 

10.  Ijttervention,  60. 

1 1 .  y^ z'«/  Demands,  6 1 . 

IV.  Pleadings,  6i. 

1.  All  Rules  of  Pleadi)tg  Applicable  to  Corporations,  61. 

2.  In  What  Name  to  Sue  and  be  Sued,  62. 

a.  Generally,  62. 

b.  Where  Corporation  is  Know7i  by  Several  Natnes,  66. 

c.  Where  Corporate  Name  is  Changed,  66. 

(i)   Generally,  66. 

(2)  Consolidation,  67. 

(3)  Attempt  to  Change  Name  Unsuccessful,  68. 

d.  Where  Contract  with  or  by  Corporation  is  in  Wrong  Name,  68. 

e.  How  Misnomer  Taken  Advantage  of,  68. 

3.  Corporate  Existence,  70. 

a.  Whether  Necessary  to  Allege,  70. 

(i)  Introductory  Statement,  70. 

(2)  Authorities  Holding  that  No  Averment  is  Necessary,   70. 

{a)    The  Rule  under  the  Early  Decisions,  70. 

(b)  Name  Importing  Corporation,  71. 

(V)  Estoppel,   72. 

(</)  Judicial  Knowledge  of  Corporate   Existence,   73. 

(3)  Atithorities  Holding  A^ierment  Necessary,  73. 

b.  What  Is  a  Sufficient  Allegation,  y^. 

(i)  Legal  Conclusion,  75. 

(2)  Unnecessary  Allegations,  75, 

(3)  Sufficient  Allegations,  76. 

(4)  Repetition  in  Different  Counts,  76. 

c.  Denial  of  Corporate  Existence,  jj. 

(i)   The  General  Issue,  77. 

52  Volume  V. 


CORPORA  TIONS. 

(2)  Special  Pleas,  80. 

(rt)   Generally,  80. 

\j})  Nul  Tiel  Corporation,  82. 

(3)  Answer,  86. 

d.  Demurrer,  89. 

e.  Admission  of  Corporate  Existence,  90. 
/.  How  Dissolution  Pleaded,  91. 

4.  How  to  Allege  Corporate  Acts,  92. 

5.  Specially  Pleading  Defetises,  93. 

6.  Pleading  Charter  or  By-laws,  94. 

7.  ^/rrt    l^re'5,  95. 

V.  Abatement  of  Actions  by  Dissolution  oe  Consolidation,  96. 

1.  Right  to  Sue  after  Dissolution ,  96. 

2.  Liability  to  be  Sued  after  Dissolution,  97. 

3.  Consolidatio7i,  98. 

CROSS-REFERENCES. 

As  to  Pleading  and  Procedure  in  Actions  by  and  against  Corporate  Officers 
and  Agents,  see  article  OFFICERS  AND  AGENTS  OF  PRI- 
VA  TE  CORPORA  TIONS. 

Actions  Co7icerning  Shares  of  Stock  and  Suits  by  and  against  Stock  and 
Stockholders,  see  article  STOCK  AND  STOCKHOLDERS. 

Procedure  Relating  to  Particular  Kinds  of  Corporations,  see  articles 
BANKS  AND  BANKING,  vol.  3,  p.  251  ;  CARRIERS,  vol.  4, 
p.  812;  INSURANCE;  MUNICIPAL  CORPORATIONS: 
RAILROADS;  RELIGIOUS  SOCIETIES;  TELEGRAPHS 
AND  TELEPHONES,  etc. 

Voluntary  and  Unincorporated  Associations,  see  article  UNINCOR- 
PORATED ASSOCIATIONS. 

Winding  up  of  Corporatiojis ,  see  article  WINDING  UP. 

Service  of  Process  on  Corporations,  see  article  SER  VICE  OF  PROCESS. 

Venue  of  Proceedings  against  .Corporations,  see  article  VENUE. 

Judgments  and  Executions  against  Corporations,  see  articles  JUDG- 
MENTS; EXECUTIONS. 

Supplementary  Proceedings  and  Creditors'  Bills,  see  articles  CRED- 
ITORS' BILLS;  SUPPLEMENTARY  PROCEEDINGS. 

Injunctions,  Mandamus,  and  Quo  Warranto,  see  articles  INJUNC- 
TIONS;  MANDAMUS ;  QUO   WARRANTO. 

Indictment  of  Corporations,  see  article  INDICTMENTS. 

Corporate  Mortgages,  see  articles  FORECLOSURE;  MORTGAGES. 

Jurisdiction  over,  and  Citizenship  of,  Corporations,  see  articles  JURIS- 
DICTION; UNITED  STATES  COURTS. 

Allegation  of  Existence  and  Incorporation  of  Banks  in  Indictments  for 
Counterfeiting,  see  article   CO  UNTERFEITING. 

Answers  of  Corporations  in  Suits  in  Eqtdty,  see  article  ANSWERS  IN 
EQUITY  PLEADING,  vol.  i,  pp.  886,  956. 

Endeavors  of  Counsel  to  Prejudice  Jury  against  Corporatiotis ,  see  article 
ARGUMENTS  OF  COUNSEL,  vol.  2,  p.  744- 

Service  of  Notice  of  Appeal  upon  Corporation,  see  article  APPEALS, 
vol.  2,  p.  224. 

Averring  Oivno'ship  of  Building  of  Corporation  in  Indictments  for 
Burglary,  see  article  BURGLARY,  vol.  3,  p.  759. 

Right  to  Take  Peremptory  Judgment  against  a  Corporation  on  its  Note 
or  Other  Evidence  of  Debt,  see  article  NEGOTIABLE  IN- 
STRUMENTS. 

53  Volume  V. 


Bight  to  Sue. 


CORPORA  TIONS. 


Appearance. 


I.  Right  to  Sue  and  Liability  to  be  Sued. — Every  corporation, 
both  foreign  and  domestic,  may  sue  ^  or  be  sued,*  both  at  law 
and  in  equity,  whenever  the  corporate  property  or  rights  are 
involved,  exactly  as  an  individual  might  under  similar  circum- 
stances.^ 

II.  Appearance  —  Manner  of. — At  common  law  a  corporation 
aggregate  could  not  appear  in  any  other  manner  than  by  an 
attorney.^ 


1.  British  American  Land  Co.  v. 
Ames,  6  Met.  (Mass.)  391;  Savage 
Mfg.  Co.  V.  Armstrong,  17  Me.  34; 
Day  V.  Essex  County  Bank,  13  Vt. 
97 ;  Waslitenaw  Bank  v.  Montgomery, 
3  111.  422  ;  Lucas  v.  Georgia  Bank,  2 
Stew.  (Ala.)  147;  Baltimore,  etc.,  R. 
Co.  V.  Gallahue,  12  Gratt.  (Va.)  655; 
Market  Nat.  Bank  v.  Pacific  Nat.  Bank, 
64  How.  Pr.  (N.  Y.  Supreme  Ct.)  i ; 
Moxie  Nerve  Food  Co.  v.  Baumbach, 
32  Fed.  Rep.  205.  See  Am.  &  Eng. 
Ency.  Law,  tit.  Corporations. 

2.  Stimson's  Am.  Stat.  Law,  vol.  2, 
p.  157,  §  8300;  Am.  &  Eng.  Ency.  Law, 
tit.  Corporations. 

3.  Am.  &  Eng.  Ency.  Law,  tit.  Cor- 
porations. 

4.  See  article  Appearances,  vol.  2, 
p.  669;  Bro.  Abr.,  tit.  Corporation,  28; 
5  Comyns's  Digest  295. 

Fleas  Generally. — A  plea  by  a  corpo- 
ration aggregate,  which  is  incapable  of 
a  personal  appearance,  must  purport  to 
be  by  attorney.  Bro.  Abr.,  tit.  Corpo- 
ration, 28;  Co.  Litt.  (/^b;  Com.  Dig., 
Pleader,  2,  B.2;  Nixon  f.  Southwestern 
Ins.  Co.,  47  111.  444;  Nispel  v.  West- 
ern Union  R.  Co.,  64  111.  311 ;  Kanka- 
kee Drainage  Dist.  v.  Lake  Fork  Spe- 
cial Drainage  Dist.,  29  111.  App.  86,  130 
111.261. 

And  the  rule  is  rigidly  applied  to 
pleas  in  abatement  which  are  construed 
with  common-law  strictness.  Nixon  r. 
Southwestern  Ins.  Co.  .^17  111.  444. 

"  From  the  earliest  period  in  the  his- 
tory of  the  common  law,  pleas  in  abate- 
ment have  not  been  favored  by  the 
courts,  and,  hence,  great  precision  has 
been  required,  both  in  the  substance 
and  structure  of  such  pleas.  And  the 
rules  governing  them  have  been  less 
relaxed  in  modern  practice  than  in 
other  branches  of  pleadings,  or  in  the 
practice  which  obtains  in  common-law 
courts.  And  it  is  for  the  reason  that 
such  pleas  tend  to  delay  justice,  and 
hinder  parties  from  recovering  their 
rights.  They  do  not  go  to  the  merits  of 
the  controversy,  but  simply  to  form  in 


the  proceeding.  We  find  that  as  early 
as  Lord  Coke's  time  it  was  the  recog- 
nized doctrine  that  a  corporation  ag- 
gregate could  not  appear  in  person  to 
an  action,  i  Coke  Litt.  66^.  And  we 
find  the  same  rule  announced  in 
Comyns's  Digest,  Pleader, 2, B.2, where 
it  is  said,  speaking  of  a  corporation 
aggregate  :  '  But  the  corporation  must 
appear  by  attorney,  appointed  under 
their  common  seal.'  And  Chitty,  vol. 
I,  p.  551,  lays  down  the  rule  that  'A 
plea  by  a  corporation  aggregate,  which 
is  incapable  of  a  personal  appearance, 
must  purport  to  be  by  attorney.'  This 
plea  does  not  purport  to  be  b_v  attorney, 
but  by  the  president  and  secretary  of 
the  corporation.  The  plea  says  the 
company  '  by  its  president  and  secre- 
tary, comes  and  says,'  etc.  In  this,  the 
plea  was  defective  and  in  violation  of 
the  rules  of  pleading.  The  demurrer 
should,  therefore,  have  been  sustained 
to  the  plea."  Per  Walker,  J.,  in  Nixon 
V.  Southwestern  Ins.  Co.,  47  111.  446. 

Plea  to  the  Jnrisdictio7i. — The  ap- 
pearance by  a  corporation  in  a  plea  to 
the  jurisdiction  of  the  court,  should 
not  be  in  person  or  by  attorney,  but 
may  be  by  its  president.  Quarrier  v. 
Peabody  Ins.  Co.,  10  W.  Va.  507. 

By  wiiom  Answer  should  be  Made. — 
In  a  suit  against  a  corporation  the 
answer  should  be  made  by  the  princi- 
pal officer  of  the  corporation,  who 
should  be  able  to  admit  or  deny  the 
facts  charged  and  interrogated  about, 
or  to  state  want  of  knowledge  clearly 
and  truly  as  a  reason  for  not  doing 
either.  Hale  v.  Continental  L.  Ins. 
Co.,  16  Fed.  Rep.  718. 

When  a  change  occurs  in  the  officers 
of  a  corporation  between  the  time  it  is 
brought  into  court  and  the  time  when 
its  answer  is  filed,  the  answer  must  be 
filed  by  the  persons  who  are  officers  at 
the  time  of  the  filing.  Mechanics'  Nat. 
Bank  v.  H,  C.  Burnet  Mfg.  Co.,  32  N. 
J.  Eq.  236. 

Evidence  of  Appearance. — The  cir- 
cumstance that  the  declaration,  in  a 
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Effect  of  General  Appearance. — Where  the  court  has  jurisdiction  of 
the  subject-matter  of  an  action  against  a  corporation,  either  for- 
eign or  domestic,  jurisdiction  of  its  person  may  be  acquired  by 
the  corporation  making  a  general  appearance.*     But  a  general 

suit  by  a  corporation,  was  signed  and  we  are  informed,  in  which  the  produc- 

filed    bv    an    attorney   at   law   for   the  tion  of  a  warrant  of  attorney  has  been 

plaintiff,  is  sufficient  evidence  that  the  supposed   a   necessary   preliminary  to 

plaintiff"    appeared,    as    a    corporation  the  appearance  of  a  corporation,  either 

must  appear,  by  attorney.     State  Bank  as  plaintitl"  or  defendant,  by  a  gentle- 

V.  Bell,  5   Blackf.  (Ind.)  127.  man  admitted  to  the  bar  of  the  court. 

Massachusetts.  —  Previously   to    the  The  usage,  then,  is  as  full   authority 

passage  of  Mass.  Stat.  1867,  c.  36,  one  for  the  case  of  a  corporation  as  of  an 

who  was  a  stockholder,  and  had  been  individual.     If  this  usage  ought  to  be 

a  director  of  a  corporation,  was  not  en-  altered,  it  should  be  a  rule  to  operate 

titled    to    appear    and    defend   a     suit  prospectively,  not  by  the  reversal  of  a 

against   the  corporation,  although   he  decree  pronounced  in  conformity  with 

might  ultimately   be   personally   liable  the  general  course  of  the  court,  in   a 

if  judgment  was  recovered  in  such  suit,  case  in  which  no  doubt  of  the  legality 

Byers  v.  Franklin  Coal  Co.,  14  Allen  of  the  appearance  had  ever  been   sug- 

(Mass.)  470.  gested."    Per  Marshall,  C.  J.,  in  Osborn 

Pennsylvania. — In  an   action  against  v.  U.  S.  Bank,  9  Wheat.  (U.  S.)  S30. 
a  corporation,  the  iiling  of  an  affidavit         To  the  effect  that  it  is  not  necessary 

of  defense  by  its  president,  though  no  that    the  warrant   of   attorney    should 

appearance  is  entered,  is  sufficient  to  appear  of  record,  see  Gaines  v.  Tom- 

pre^ent  a  judgment  by  default.  Deskins  beckbee  Bank,  Minor  (Ala.)  51 ;  Lucas 


'.  Reverting  Fund  Assoc,  3    Pa.  Dist. 
Rep.  394. 

Warrant  of  Attorney. — But  the  prac- 
tice of  producing  a  warrant  of  attorney, 
under  the   seal  of  the   corporation,  au- 


V.  Georgia  Bank,  2  Stew.  &  P.  (Ala.) 
147;  Farmers,  etc..  Bank  v.  Troy  City 
Bank,  i   Dougl.  (Mich.)  457. 

At  early  common  law  the  attorney 
could  only  be  authorized  to  appear  for 


thorizing  the  attorney  to  appear,  earh'     a  corporation  by  an  appointment  under 


fell  into  disuse;  and  even  the  execu- 
tion of  such  warrant  of   attorney  be- 
came obsolete  in  actual  practice.     See 
article  Appearances,  vol.  2,  p.  588. 
"The  argument  supposes  some  dis- 


the  seal  of  the  corporation.  Tidd's  Pr. 
92 ;  Cape  Sable  Co.'s  Case,  3  Bland 
(Md.)  606. 

Indiana. — A  decree  of  foreclosure,  and 
title   acquired   under   a   sale    pursuant 


tinction,  in  this  particular,  between  a  thereto,  by  a  foreign  corporation  plain- 
natural  person  and  a  corporation ;  but  tiff,  cannot  be  questioned  upon  the 
the  court  can  perceive  no  reason  for  ground  that  the  corporation  iiad  not 
this  distinction.  A  corporation,  it  is  filed  a  power  of  attorney  as  required  by 
true,  can  appear  only  by  attorney,  section  3022,  Rev.  Stat.  1881,  the  fact  be- 
while  a  natural  person  may  appear  for  ing  available  only  by  answer  in  abate- 
himself.       But    when    he    waives    this  ment.     Elston  v.  Piggott,  94  Ind.  14. 


privilege,  and  elects  to  appear  hy  at- 
torney, no  reason  is  perceived  why  the 
same  evidence  should  not  be  required, 
that  the  individual  professing  to  repre- 
sent him  has  authority  to  do  so,  which 


1.  McCormickt;.  Pennsylvania  Cent, 
R.  Co.,  49  N.  Y.  305;  Atty.-Gen.  v. 
Guardian  Mut.  L.  Ins.  Co.,  77  N.  Y. 
272  ;  Root  V.  Great  Western  R.  Co.,  65 
Barb.  (N.  Y.)  619;  Paulding  v.  Ilud- 


would  be  required  if  he  were  incapable  son   Mfg.  Co.,  2   E.  D.  Smith  (N.  Y.) 

of  appearing  in  person.     The  universal  38 ;  DeBemer  v.  Drew,  57  Barb.  (N.Y.) 

and  familiar  practice,  then,  of  permit-  438;  Murray  f.  Vanderbilt,39  Barb.  (N. 

ting    gentlemen    of    the    profession    to  Y.)  140;    Reynolds  f.  La  Crosse,  etc., 

appear  without  producing  a  warrant  of  Packet  Co.,   10   Minn.   178;    March   v. 

attorney,  forms  a  rule,  which  is  appli-  Eastern  R.  Co.,  40  N.II.  548;  Friezen 


cable  in  reason  to  their  appearance  for 
a  corporation,  as  for  a  natural  person. 
Were  it  even  otherwise,  the  practice  is 
as  uniform  and  as  ancient,  with  regard 
to  corporations,  as  to  natural   persons. 


AUemania  F.  Ins.  Co.,  30  Fed.  Rep. 


349- 

Appointment  of  Receiver. — If  the  court 

has  obtained  jurisdiction  of  an  action 

against    a    foreign    corporation  by   its 

No  ca'se  has   ever  occurred,  so  far  as     appearance  by  attorney,  it  has  power, 
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appearance  by  a  corporation  cannot  confer  on  a  court  jurisdiction 
of  the  subject-matter  of  the  action.  If  the  court  lacks  such 
jurisdiction,  then  a  general  appearance  does  not  give  it.^ 

Special  Appearance. — And  a  corporation,  like  a  natural  person,  may 
make  a  special  appearance  to  object  to  jurisdiction  over  it,^ 

III.  Parties — 1.  Generally — Suit  by  Stockholders. — The  rule  is  well 
settled  that  the  corporation,  by  its  proper  officers,  is  primarily  the 
proper  party  to  maintain  an  action  to  protect  its  property  and 
to  enforce  its  interests.  But  if  the  corporation  refuses  or  is  unable 
to  bring  suit,  a  suit  may  be  maintained  in  the  name  of  the  stock- 
holders, but  it  must  be  averred  that  the  corporation  is  unable  or 
refuses  to  bring  suit.  So  also,  under  similar  circumstances,  one 
or  more  stockholders  may  defend  in  their  own  names  a  suit 
brought  against  the  corporation.^ 


after  judgment  rendered  in  such  action 
and  execution  returned  unsatisfied,  to 
appoint  a  receiver  of  the  property  of 
the  corporation.  DeBemer  t'.  Drew, 
57  Barb.  (N.  Y.)  43S. 

United  States  Courts.  —  Exemption 
from  being  sued  out  of  the  district  of 
its  domicil  is  a  privilege  which  a  cor- 
poration may  waive,  and  which  is 
waived  by  pleading  to  the  merits. 
Central  Trust  Co.  v.  McGeorge,  151 
U.  S.  129. 

When  a  defendant  corporation  volun- 
tarily' submits  itself  to  the  jurisdiction 
of  a  Circuit  Court  of  the  United  States, 
its  action  cannot  be  overruled  at  the 
instance  of  stockholders  and  creditors, 
not  parties  to  the  suit  so  brought,  but 
who  were  permitted  to  become  parties 
by  an  intervening  petition.  Central 
Trust  Co.  T'.  McGeorge,  151  U.  S.  130. 
And  see  article  Appearances,  vol.  2, 
p.  58S. 

1.  See  article  Appearances,  vol.  2, 
p.  588;  Southern  Pac.  Co.  v.  Burns 
(Tex.  Civ.  App.  1S93),  23  S.W.  Rep.  2S8. 

New  York. — As  the  question  of  juris- 
diction in  an  action  by  a  nonresident 
against  a  foreign  corporation  relates  to 
the  subject-matter  of  the  action,  ju- 
risdiction cannot  be  conferred  by  any 
consent  or  stipulation  of  the  parties, 
and  the  objection  may  be  taken  at  any 
stage  of  the  action,  and  it  seems  the 
court  may  ex  mcro  motu,  when  atten- 
tion is  called  to  the  facts,  refuse  to  pro- 
ceed further,  and  dismiss  the  action. 
Robinson  v.  Oceanic  Steam  Nav.  Co., 
112  N.  Y.  315;  Ervin  f.  Oregon  R., 
etc.,  Co.,  62  How.  Pr.  (N.  Y.  Supreme 
Ct.)  490;  Brooks  T'.  Mexican  Constr. 
Co.,  49  N.  Y.  Super.  Ct.  234;  Parrv  v. 
Erie  Transfer  Co.,  22  Civ.  Pro.  Rep. 


(N.  Y.  C.  PI.)  178;  Davidsburgh  v. 
Knickerbocker  L.  Ins.  Co.,  90  N.  Y.  526. 
But  see  Pease  v.  Delaware,  etc.,  R.  Co., 
10  Daly  (N.  Y.)   459. 

2.  Central  Trust  Co.  v.  McGeorge, 
151  U.  S.  134;  Shaw  V.  Qiiincy  Min. 
Co.,  145  U.  S.  444;  Southern  Pac.  Co. 
V.   Denton,  146  U.  S.  202. 

Massachusetts. — In  an  action  against 
a  corporation,  the  writ  described  it  as 
"duly  organized  and  established  by  law, 
and  having  its  usual  place  of  business  " 
in  Massachusetts,  and  the  officer's  re- 
turn thereon  recited  service  upon  its 
agent.  The  defendant  appeared  spe- 
cially and  moved  to  dismiss  for  want 
of  jurisdiction,  and  afterwards  filed  an 
answer  which  was  demurred  to,  alleg- 
ing that  the  defendant  was  a  foreign 
corporation,  that  it  had  no  usual  place 
of  business  in  Massachusetts,  that  no 
property  was  attached  on  the  writ,  and 
that  the  person  on  whom  service  was 
made  was  not  its  agent  or  authorized 
to  receive  service  for  it,  and  concluded 
that  the  defendant  '"ought  not  to  be 
held  to  answer  the  plaintiff's  Mrit." 
The  Superior  Court,  after  a  hearing 
upon  the  whole  record,  granted  the 
motion,  and  overruled  the  demurrer, 
adjudged  the  "  answer  in  abatement  " 
to  be  good,  and  ordered  judgment  for 
the  defendant.  It  was  held  that  the 
answer  was  an  answer  in  abatement 
within  the  meaning  of  the  Pub.  Stat.,  c. 
167,  and  that  the  judgment,  from  which 
no  appeal  lay,  must  be  taken  to  have 
been  rendered  thereon.  Young  v. 
Providence,  etc.,  Steamship  Co.,  150 
Mass.  550. 

3.  For  a  thorough  discussion  of  this 
subject,  see  article  Stock  and  Stock- 
holders. 
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2.  Where  Property  or  Franchises  Concerned.— It  is  also  a  general 
rule  that  the  corporation  must  be  a  party  to  any  action  in  which 
its  property  or  franchises  are  concerned,  if  it  is  sought  to  bind  the 
corporation. 1 

3.  Corporate  Wrongs.— And  the  legal  redress  for  a  corporate 
wrong,  which  constitutes  a  joint  injury  to  all  the  stockholders, 
should  be  at  the  instance  of  the  corporation,  which  represents  all 
for  the  purposes  of  redress.^ 


1.  See  Dodge  v.  Woolsey,  i8  How. 
(U.  S.)  331  ;  People  v.  Flint,  64  Cal. 
49;  Rousseau  v.  Hall,  55  Cal.  164. 

Rescinding  Deed. — In  a  suit  to  rescind 
the  deed  of  a  corporation,  the  corpora- 
tion itself  should  be  complainant,  or 
should  at  least  be  a  party  to  the  record. 
Cicotte  7'.  Anciaux,  53  Mich.  228. 

Creditor's  Bill. — In  a  creditor's  bill 
against  the  property  of  a  foreign  cor- 
poration, the  corporation  must  be 
made  a  party,  if  not  legally  dissolved. 
Thomas  v.  Merchants'  Bank,  9  Paige 
(N.  Y.)  216.  See  also  article  Cred- 
itor's Bills. 

Between  Stockholders.  —  A  contro- 
versy between  bo7ia  fide,  stockholders 
of  a  corporation  on  ttie  one  side,  and 
those  claiming  to  be  stockholders,  and 
the  president  and  directors  on  the  other, 
can  only  be  determined  by  the  courts 
of  the  state  by  which  the  corporation 
was  created.  And  in  such  controversy, 
the  corporation  must  be  made  a  party. 
Wilkins  v.  Thorne,  60  Md.  253. 

Appointment  of  Receiver. — If  a  re- 
ceiver is  sought  to  be  appointed  for 
the  property  of  a  corporation,  the  cor- 
poration is  a  necessary  party.  Morrow 
V.  Edwards,  20  D.  C.'475;  Groesbeeck 
V.  Dunscomb,  41  How.  Pr.  (N.  Y. 
Super.  Ct.)  312;  Brabe  v.  Pythagoras 
Assoc,  II  How.  Pr.  (N.  Y.  Super. 
Ct.)  44. 

Revoking  Franchise.  —  A  corporate 
franchise  granted  by  one  state  cannot 
be  revoked  or  annulled  by  the  courts 
of  another,  and  especially  in  a  proceed- 
ing in  which  the  corporation  is  not  a 
party.  Merrick  v.  Van  Santvoord, 
34  N.  Y.  208. 

Setting  Aside  Election. — The  corpora- 
tion must  be  a  party  to  a  proceeding 
to  set  aside  an  election  of  trustees. 
Matter  of  Pioneer  Paper  Co.,  36  How. 
Pr.  (N.  Y.  Supreme  Ct.)  102. 

Bill  to  Enjoin  Sale  of  Stock. — Where 
a  bill  is  filed  "by  a  stockholder  to  enjoin 
the  sale  by  a  corporation  of  his  stock 
to  settle  an  indebtedness  due  to  the 
corporation,  upon  the  ground  that  the 


debt  is  not  due,  or  has  been  paid,  or 
that  the  corporation  is  indebted  to  the 
shareholder  in  an  amount  exceeding 
that  claimed  to  be  due  the  corporation, 
and  which  prays  for  a  settlement  of  ac- 
count, the  corporation  itself  is  an  in- 
dispensable party.  Elliott  v.  Sibley, 
loi  Ala.  344. 

2.  Talbot  V.  Scripps,  31  Mich.  268. 
See  also  article  Stock  and  Stock- 
holders. 

IndiTidual  Wrong  to  Stockholder. — 
And  a  stockholder  is  not  entitled  to 
bring  suit  in  his  own  name  for  the 
damage  done  to  him  individually,  at 
least  not  without  a  showing  that  the 
corporate  authority  have  refused,  after 
proper  application,  to  act.  Talbot  v. 
Scripps,  31  Mich.  268. 

Conspiracy  to  Wreck  Corporation. — A 
conspiracy  with  a  portion  of  the 
directors  of  a  printing  and  publishing 
corporation,  to  suspend  and  destroy  the 
business  and  franchises  of  the  company, 
whereby  the  board  of  directors  of  such 
corporation  are  induced  to  suspend  the 
publication  of  their  daily  and  weekly 
newspapers,  for  the  benefit  of  a  rival 
establishment,  is  a  corporate  wrong, 
for  which  the  proper  remedy  is  a  suit 
brought  in  the  corporate  name.  Tal- 
bot V.  Scripps,  31  Mich.  268. 

Against  Directors  for  Misfeasance. — In 
an  action  against  directors  of  a  corpo- 
ration for  misfeasance  or  culpable  neg- 
ligence in  the  discharge  of  their  official 
duty,  the  corporation,  and  not  the 
stockholders,  is  the  proper  partj'  plain- 
tiff. Horn  Silver  Min.  Co.  v.  Ryan, 
42  Minn.  196. 

Fraudulent  Overissue  of  Stock.  — 
Where  there  had  been  a  fraudulent 
overissue  of  the  certificates  of  stock^of 
a  corporation,  beyond  the  amount 
allowed  by  its  charter,  by  the  act  of  its 
transfer  agent,  and  a  part  of  such  certifi- 
cates were  held  by  parties  who  took 
with  knowledge  of  the  fraud,  and  a 
part  had  passed  into  the  hands  of  inno- 
cent purchasers,  for  value,  and  without 
notice,  and  for  a  part  of  the  certificates 
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4.  Withdrawal  from  Litigation.  —  A  corporation  has  the  same 
right  as  an  individual  to  withdraw  its  name  from  the  litigation  to 
Avhich  it  has  been  made  a  party  plaintiff,  but  of  which  it  does  not 
approve.^ 

5.  Interest  of  Corporation  Passing  to  Successor. — If  the  interest  of 
a  defendant  corporation  in  a  suit,  pending  the  litigation,  passes 
to  a  successor,  and  the  latter  desires  to  become  a  party  defend- 
ant, it  should  disclose  that  fact  to  the  court  in  the  appropriate 
way,  and  then  an  order  may  be  entered  making  it  a  party.* 

6.  Corporation  Distinct  from  Stockholders. — When  a  corporation 
sues  or  is  sued,  the  stockholders  are  in  no  sense  parties  to  the 
litigation,  merely  because  the  corporation  is.     The  corporation  is 


which  had  been  returned  bj  the  hold- 
ers, new  certificates,  representing  in 
part  spurious  and  in  part  genuine  stock, 
had  been  regularly  issued  by  the  com- 
pany— it  was  held  that  the  corporation 
could  maintain  an  action  against  all 
persons  who  claimed  stock  under  the 
spurious  issue,  to  have  the  certificates 
representing  such  issue  declared  void  ; 
and  that  the  complaint  of  the  corpora- 
tion, joining  all  such  parties  as  defend- 
ants, was  not  multifarious.  New  York, 
etc.,  R.  Co.  V.  Schuyler,  7  Abb.  Pr.  (N. 
Y.  Ct.  App.)  41. 

But  the  corporation  is  not  a  neces- 
sary party  in  an  action  by  purchasers 
of  spurious  stock  to  recover  damages 
against  the  officers  who  fraudulently 
issued  it.  Seiser  v.  Mali,  6  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  270,  note. 

Suits  between  Stockliolders  Involving 
Ownership  of  Stock. — A  corporation  is 
not  a  necessary  party  to  a  suit  be- 
tween its  stockholders  as  to  the  owner- 
ship of  certain  shares  of  its  stock. 
King  x>.  Barnes,  109  N.  Y.  267. 

To  Enforce  Statutory  Liability. — As  a 
bill  in  equity  will  not  lie  against  a  cor- 
poration on  a  simple  contract  debt,  a 
bill  against  a  corporation  and  its  di- 
rectors to  enforce  the  statutory  liability 
of  the  directors  for  the  debts  of  the 
company  in  excess  of  the  capital  stock, 
if  dismissed  as  to  the  directors,  cannot 
be  maintained  as  against  the  corpora- 
tion. George  H.  Taylor  Co.  z>.  Wool- 
verton,  37  111.  App.  358. 

Corporation  Not  in  Esse. — Damages 
arising  from  the  act  of  a  director 
named  in  the  article  of  incorporation, 
■whereby  the  formation  of  the  corpora- 
tion was  prevented,  cannot  be  recov- 
ered in  an  action  by  the  alleged  corpo- 
ration, as  it  is  not  in  esse.  Martin  v. 
Deetz,  102  Cal.  55. 


Dissolution    of    Corporation.  —  The 

plaintiff  brought  suit  against  one  cor- 
poration, as  the  assignee  of  another 
corporation,  to  have  a  deed,  alleged  to 
have  been  fraudulently  procured  by  the 
assignor,  set  aside,  and  also  to  recover 
monej'S  alleged  to  be  due  from  the  as- 
signor. The  complaint  alleged,  and 
the  facts  were  so  found  to  be,  that  the 
defendant  took  the  assignment  with  full 
knowledge  of  all  the  facts;  that  it  re- 
ceived all  the  property  and  effects  and 
assumed  all  the  liabilities  of  the  as- 
signor ;  that  the  stockholders  in  both 
corporations  were  identical,  and  the 
assignor  was  a  non-resident,  and  had, 
in  fact,  ceased  to  exerqise  its  corpor- 
ate functions.  It  was  held  that  the 
assignor  was  not  a  necessar_y  party. 
Silver  Valley  Min.  Co.  v.  Baltimore 
Gold,  etc.,  Min.,  etc.,  Co.,  99  N.  Car. 
446. 

1.  International  Wrecking  Co.  v. 
Murphy,  12  Ont.  Pr.  Rep.  423. 

The  president  of  a  corporation,  the 
business  of  which  is  principally  to 
keep  a  certain  trust  fund  invested  in 
mortgages  and  other  securities,  who  is 
its  general  manager  and  chief  execu- 
tive officer,  has  authority  to  direct 
a  writ  of  entry  to  be  brought  to  fore- 
close a  mortgage  held  by  the  corpora- 
tion. Smith  Charities  v.  Connolly,  157 
Mass.  272. 

2.  Louisville,  etc.,  Consol.  R.  Co.  v. 
Surwald,  147  111.  194. 

Suggestion.  —  The  mere  suggestion 
that  since  the  commencement  of  the 
suit  the  defendant  has  become  merged 
in  another  corporation,  is  not  sufficient 
to  make  the  latter  a  party,  so  as  to  en- 
title it  to  take  an  appeal  from  the  final 
order  or  decree  in  the  case.  Louisville, 
etc.,  Consol.  R.  Co.  v.  Surwald,  147 
III.  194. 
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an  entity,  separate  and  distinct  from  its  shareholders,  and  not  to 
be  confounded  with  them.* 

7.  Fiduciary  Relationship.— And  a  corporation  stands  in  no 
fiduciary  relation  to  its  stockholders.  The  directors,  not  the  cor- 
porate body,  are  the  trustees,  and  should  be  parties  to  any  action 
for  the  enforcement  of  the  trust.* 


1.  See  article  Stock  and  Stock- 
holders. Newcastle,  etc.,  R.  Co.  v. 
Brumback,  5  Ind.  544. 

Setoff. — A  claim  against  all  the  per- 
sons who  composea  corporation  jointly, 
cannot  be  pleaded  as  a  set-ofif  against  a 
claim  made  by  the  corporation  as  such. 
New  York  Ice  Co.  v.  Parker,  8  Bosw. 
(N.  Y.)  6SS;  21  How.  Pr.  (N.  Y.  Super. 
Ct.)  303. 

Receiver  of  a  Foreign  Corporation. — 
Where  a  receiver  of  a  foreign  corpora- 
tion had  been  appointed  in  the  state  of 
its  creation,  but  its  funds  and  officers 
■were  in  another  state,  and  the  funds 
■were  in  unsafe  hands,  it  was  held  that 
a  stockholder  could  maintain  an  action 
for  a  receiver,  and  the  other  stockhold- 
ers need  not  be  made  parties.  Red- 
mond t'.  Iloge,  3  Hun  (N.  Y.)  171. 

Injury  to  Corporate  Property. — A  cor- 
porator cannot  individually,  or  on  be- 
half of  himself  and  all  others,  sue  for 
an  injury  to,  or  a  misapplication  of, 
the  corporate  property  or  franchises, 
except  in  case  of  fraud,  corruption^  or 
violation  of  law  on  the  part  of  the 
functionaries  intrusted  with  the  cor- 
porate powers  and  duties.  Arken- 
burgh  V.  Wood,  23  Barb.    (N.  Y.)  360. 

One  Recovery. — Where  a  stockholder 
sues  oliicers  of  the  corporation  for 
fraudulent  mismanagement  of  its  af- 
fairs, since  the  alleged  acts  of  the  de- 
fendants affect  all  the  stockholders 
there  should  be  but  one  recovery,  and 
the  plaintiff  should  sue  for  himself  and 
the  others.  Wells  v.  Jewett,  11  How. 
Pr.  (N.  Y.  Supreme  Ct.)  242. 

Contra^  Cazeaux  v.  Malt,  25  Barb. 
(N.Y.)578. 

.  OfBcer  Helping  to  Commit  Tort. — 
Where  a  corporation  owns  the  -works 
by  which  the  waters  of  a  lake  are  low- 
ered, and  its  president  owns  a  majority 
of  its  stock,  and  has  for  years,  by  him- 
self and  his  agent,  managed  the  affairs 
of  the  company  and  controlled  the 
level  of  the  lake,  raising  and  lowering 
its  waters  at  his  pleasure,  such  presi- 
dent and  his  agent  may  properly  be 
joined  as  defendants  in  an  action 
against  the  corporation    to  restrain  it 


from  lowering  the  level  of  such  lake. 
Cedar  Lake  Hotel  Co.  v.  Cedar  Creek 
Hydraulic  Co.,  79  Wis.  297. 

Maine.  —  In  actions  by  or  against 
ywfl'A-7-corporations,  as  towns,  parishes, 
etc.,  which  have  no  corporate  funds, 
each  inhabitant  or  corporator  is  a  party 
to  the  suit,  because  his  private  property 
is  liable  to  be  taken  to  satisfy  the 
judgment.  But  in  the  case  of  corpora- 
tions, properly  so  called,  as  incorpo- 
rated banking  companies,  etc.,  it  is 
otherwise,  because  no  property  is  lia- 
ble to  be  seized,  except  the  corporate 
property.  Adams  v.  Wiscasset  Bank, 
I  Me.  361. 

2.  Karnes  v.  Rochester,  etc.,  R.  Co., 
4  Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.) 
107. 

Removal  of  Trustees. — If  it  is  sought 
to  remove  the  trustees  of  a  corporation, 
they  must  be  made  parties.  Reid  xk 
The  Evergreens,  21  How.  Pr.  (N.  Y. 
Supreme  Ct.)  319;  Latimer  v.  Eddy, 
46  Barb.  (N.  Y.)  61. 

Suit  on  Not«. — A  note  given  to  A 
and  B,  as  trustees  of  a  corporation, 
must  be  sued  in  their  names  as  trustees, 
and  not  in  the  name  of  the  corporation, 
for  they  have  not  the  legal  interest  in 
the  note.    Binney  v.  Plumley,  5  \'t.  501. 

Foreign  Corporation — The  trustees  of 
a  foreign  corporation,  appointed  in 
equity,  may  bring  an  action  in  their 
own  names  on  a  negotiable  note  which 
came  into  their  hands  as  assets.  Stew- 
art V.  U.  S.  Ins.  Co.,  9  Watts  (Pa.)  126. 

Assignee. — In  an  action  against  a 
corporation  for  false  representations, 
its  assignee  in  insolvency  is  a  proper, 
though  not  a  necessary,  party  defend- 
ant. Dorsey  Mach.  Co.  v.  McCaffrey, 
139  Ind.  545. 

Successors. — Where  the  trustees  of  a 
corporation  are  successors  of  other 
trustees,  the  predecessors  need  not  be 
joined  as  plaintiffs  in  an  action  by  the 
successors  to  enforce  a  contract  made 
with  such  predecessors.  Skinner  v. 
Richardson,  76  Wis.  464. 

Ne-w  York. — Under  i  Rev.  Stat.  592,  § 
10,  a  complaint  against  a  trustee  of  a 
moneyed  corporation,  seeking  to  make 
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8.  Individual  Members. — The  individual  members  of  a  corpora- 
tion may  be  called  upon  to  answer  to  a  bill  of  discovery  under 
oath  ;  but  in  that  case  the  individuals  must  be  named  as  defend- 
ants in  the  bill.* 

9.  Creditors. — It  is  often  proper,  in  an  action  concerning  a  cor- 
poration, to  make  the  creditors  of  such  corporation  parties.* 

10.  Intervention. — And  a  person  may  have  such  an  interest  in  a 
pending  action  against  a  corporation,  that  he  will  be  warranted  in 
making  application  to  be  made  a  party  thereto.* 


him  personally  liable  for  a  debt  of  the 
corporation,  is  bad  on  demurrer  if  it 
shows  that  the  wrongful  acts  of  defend- 
ant were  committed  before  the  corpora- 
tion incurred  any  obligation  to  plaintiff. 
It  should  appear  that  plaintiff  was  a 
creditor  of  the  corporation  at  the  time 
the  wrongful  acts  and  violation  of  law 
complained  of  are  alleged  to  have  been 
done  or  committed.  Ogden  v.  Rollo, 
13  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
300. 

Under  the  Act  of  1842,  relating  to 
proceedings  by  attachment  against  for- 
eign corporations,  and  provi'.Jing  for 
seizing  the  trust  property  of  such  cor- 
porations in  the  state,  the  attachment 
must  be  served  upon  the  trustee  ;  other- 
wise the  whole  proceedings  will  be 
void  for  want  of  jurisdiction.  Wright 
V.  Douglass,  10  Barb.  (N.  Y.)  97. 

1.  Brumly  v.  Westchester  County 
Mfg.  Soc,  I  Johns.  Ch.  (N.  Y.)  367. 

Where  a  bill  was  filed  against  a  cor- 
poration generally,  who  put  in  an  an- 
swer under  their  corporate  seal,  the 
court  refused,  on  motion,  to  order  cer- 
tain officers  of  the  corporation  to  make 
oath  to  the  answer  so  filed.  Brumly  v. 
Westchester  County  Mfg.  Soc,  i  Johns. 
Ch.  (N.Y.)  367. 

Not  Nominal  Parties. — In  an  action 
against  a  corporation  and  its  officers, 
in  which  relief  is  sought  against  tlie 
corporation  and  discovery  from  the  offi- 
cers, the  latter  are  not  merely  nominal 
parties.  Doyle  v.  San  Diego  Land, 
etc.,  Co.,  43  Fed.  Rep.  349. 

No  Special  Discovery  Sought.— Where 
a  bill  in  equity  against  a  corporation 
waives  an  answer  under  oath  and  seeks 
no  special  discovery  from  the  individ- 
ual defendants,  the  officers  and  stock- 
holders of  the  corporation,  against 
whom  no  relief  is  asked,  are  not  proper 
parties  defendants,  and  a  demurrer  by 
them  will  be  sustained.  Colonial,  etc., 
Mortg.  Co.  V.  Hutchinson  Mortg.  Co., 
44  Fed.  Rep.  219. 


Sworn  Answer  Waived. — In  a  bill  by 
a  stockholder  against  a  corporation, 
the  president  personally  is  improperly 
joined  as  a  defendant,  when  no  bad 
faith  or  other  misconduct  is  charged 
against  him,  and  no  relief  is  prayed 
against  him  ;  nor  can  it  be  maintained 
on  the  ground  of  discovery  when  a 
sworn  answer  from  him  is  waived. 
Tutwiler  v.  Tuskaloosa  Coal,  etc.,  Co., 
89  Ala.  392. 

New  York. — The  directors  of  a  de- 
fendant corporation  are  not  parties  to 
the  action,  and  an  order  requiring  them 
to  appear  for  examination  and  to  pro- 
duce books  and  papers  is  not  author- 
ized by  section  S70  of  the  Code  of 
Civil  Procedure.  Boorman  v.  Atlantic 
R.  Co.,  17  Hun  (N.  Y.)  555. 

2.  Burns  v.  Beck,  etc..  Hardware  Co., 
83  Ga.  471  ;  Phenix  Nat.  Bank  --.  A.  B. 
Cleveland  Co.,  58  Hun  (N.  Y.)6o6. 

In  a  suit  by  stockholders  of  a  dis- 
solved corporation,  against  its  directors, 
for  mismanagement  of  its  affairs,  the 
creditors  of  the  corporation  should  be 
made  parties.  Camp  v.  Taylor  (N.J. 
1890),  19  Atl.  Rep.  96S. 

Sequestration. — An  action  for  seques- 
tration may  be  maintained  by  one  cred- 
itor of  the  corporation  without  joining 
other  creditors  as  parties  plaintiff  or 
stating  that  it  is  for  their  benefit. 
Woodard  v.  Holland  Medicine  Co. 
(Buffalo  Super.  Ct.),  39  N.  Y.  St.  Rep. 
411. 

3.  See  article  Intervention. 
Lessee  of  Corporation. — In   an    action 

by  the  attorney  general  to  vacate  the 
charter  of  a  railroad  corporation  which 
has  leased  a  portion  of  its  road  to  an- 
other company,  the  lessee  may,  upon 
its  application,  be  made  a  partj-  defend- 
ant. People  f.  Albany,  etc.,  R.  Co., 77 
N.Y.  233. 

Manner  of  Making. — The  manner  in 
which  creditors  of  a  corporation  are  to 
make  themselves  parties  to  a  suit  com- 
menced   against    the    corporation     to 
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11.  Joint  Demands.  —  Corporations,  like  natural  persons,  may 
join  in  an  action  to  recover  a  joint  demand.* 

IV.  Pleadings— 1.  All  Rules  of  Pleading  Applicable  to  Corporations. 
—The  rules  of  pleading  are  general ;  they  are  designed  to  embrace 
all  persons,  natural  or  artificial,  capable  of  suing  or  being  sued. 
Corporations  are  bound  by  the  same  rules  of  pleading  that  bind 
a  natural  person.*  Thus,  the  action  of  assumpsit  lies  on  behalf 
of  or  against  a  corporation,  on  an  express  or  implied  promise,  in 
the  same  manner  as  in  favor  of  or  against  an  individual.^     And, 


wind  up  its  affairs,  must  be  substantial- 
ly the  same  as  that  in  which  creditors 
of  a  deceased  individual  make  them- 
selves parties  to  a  suit  for  the  settlement 
of  his  debts  and  credits  by  coming  in 
before  a  master,  under  a  decree,  and 
proving  their  debts.  Judson  v.  Rossie 
Galena  Co.,  9  Paige  (N.  Y.)  598. 

1.  Two  corporations  may  unite  iI^an 
action  of  assumpsit  to  recover  a  sum  of 
money  deposited  in  a  bank  in  their  joint 
names.  New  York,  etc..  Canal  Co.  v. 
Fulton  Bank,  7  Wend.  (N.  Y.)  413. 

Joined  as  Libelants. — Where  parties 
joined  as  libelants  are  corporations  the 
libel  should  so  aver.  Sun  Mut.  Ins.  Co. 
V.  Mississippi  Valley  Transp.  Co.,  14 
Fed.  Rep.  699. 

Joined  as  Defendants. — If  an  injurj'  is 
caused  by  the  combined  acts  of  negli- 
gence of  two  corporations,  a  joint  action 
may  be  maintained  for  the  entire  injury 
against  both.  Bryant  v.  Bigelow  Car- 
pet Co.,  131  Mass.  491. 
.  2.  "It  is  also  assigned  that  the  judg- 
ment is  erroneous,  because  default  can- 
not be  taken  against  a  municipal  cor- 
poration on  the  common  counts.  We 
think  there  is  nothing  in  this  last  ob- 
jection. We  have  held  that  the  com- 
mon counts,  in  the  usual  form  adopted 
under  the  old  system  of  pleading,  are 
good  in  actions  against  private  persons, 
and  we  cannot  see  either  the  necessity 
or  propriety  of  holding  a  different  rule 
in  respect  to  corporations,  of  whatever 
kind.  The  rules  of  pleading  are  gen- 
eral. They  were  designed  to  embrace 
all  persons,  natural  or  artificial,  capa- 
ble of  suing  or  of  being  sued.  No  ex- 
ception is  made  of  corporations  hy  the 
statute,  and  we  have  no  authority  to 
interpolate  any  upon  our  sj'stem.  If 
we  were  to  make  exceptions  in  their 
favor  in  the  rules  of  pleading,  we  do  not 
see  why  we  might  not  with  the  same 
propriety  make  similar  exceptions  in 
the  rules  of  evidence.  This  would  be  to 
break  the  harmony  of  the  sj'stem,  and 
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to  exercise  legislative  functions."  Per 
Baldwin,  J.,  in  Hunt  v.  San  Francisco, 
II  Cal.  258. 

"  In  the  opinion  referred  to,  the  gen- 
eral rule  is  admitted,  but  municipal  cor- 
porations are  excepted  from  its  opera- 
tion. I  am  unable  to  find  any  authority 
for  the  exception.  The  statute  makes 
no  distinction  between  the  rules  of 
pleading  applicable  to  natural  persons 
and  those  applicable  to  artificial  per- 
sons. It  does  not  give  one  rule  to  de- 
termine the  effect  of  a  pleading  when 
the  defendant  is  an  individual,  and 
another  and  different  rule  when  the 
defendant  is  a  municipal  corporation. 
It  prescribes  certain  requisites  to-  good 
pleading,  and  certain  consequences  to 
bad  pleading;  and  corporations  are  not 
exempted  from  its  provisions."  Per 
Field,  J.,  in  San  Francisco  Gas  Co.  v. 
San  Francisco,  9  Cal.  466. 

Alabama. — A  garnishee  "may,  if  re- 
quired by  plaintiff,  be  examined  orally' 
in  the  presence  of  the  court"  (Code, 
k  3393);  ^"d  this  statutory  provi- 
sion, which  is  mandatory,  is  expressly 
made  applicable  to  private  corpora- 
tions (§  3267),  and  may  be  enforced 
against  them  by  attachment,  or  by 
judgment  nisi  for  want  of  answer, 
made  absolute  on  continued  refusal. 
Em  f.  Cincinnati,  etc.,  R.  Co.,  78 
Ala.  258. 

Massachusetts.  —  The  incorporated 
proprietors  of  common  lands  are  in- 
cluded in  the  word  "  person,"  as  used 
in  the  Pub.  Stat.,  c.  176,  §  i,  and  may 
maintain  a  petition  thereunder  to  quiet 
title  to  such  lands.  Jeffries  Neck  Pas- 
ture V.  Ipswich,  153  Mass.  42. 

Pennsylvania. — Act  Pa.,  April  11, 1858, 
exempting  corporations  from  the  ob- 
ligation of  filing  affidavits  of  defense,  is 
not  repealed,  expressly  or  by  implica- 
tion, by  the  procedure  act  of  May  23, 
1887.  Malone  v.  Philadelphia,  7"  Pa. 
Co.  Ct.  Rep.  613. 

3.  Bear-Camp-River-Co.  v.  Wood- 
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likewise,  the  action  of  trespass  will  lie  in  favor  of  or  against  a 
corporation.*  So  an  action  of  debt  ;^  or  case  ;^  and  a  corporation 
may  maintain  an  action  of  book  account.*  For  the  purposes  of 
an  action,  and  as  to  all  questions  of  procedure,  a  corporation  is 
completely  assimilated  to  a  natural  person.^ 

2.  In  What  Name  to  Sue  and  be  Sued — a.  Generally. — When 
corporate  rights  and  interests  are  affected  in  any  way  wrongfully 
and  injuriously,  those  rights  and  interests,  generally  speaking,  and 
unless  some  special  ground  be  shown,  must  be  asserted  and 
defended,  both  at  law  and  in  equity,  in  the  corporate  name.  The 
corporation  must  sue  and  be  sued  by  its  corporate  name.^ 


man,  2  Me.  404;  Beene  v.  Cahawba, 
etc.,  R.  Co.,  3  Ala.  660;  Kingston 
Marine  R.  Co.  v.  Phillips,  M.  T.  3 
Vict. ;  Antipoeda  Baptist  Church  v. 
Mulford,  8  N.J.  L.  182;  North  White- 
hall Tp.  V.  South  Whitehall  Tp.,  3 
S.  &  R.  (Pa.)  117;  Chestnut  Hill,  etc.. 
Turnpike  Co.  v.  Rutter,  4  S.  &  R. 
(Pa. )  16;  Dunn  t>.  St.  Andrews  Church, 
14  Johns.  (N.  Y.)  118;  Danforth  v. 
Scoharie,  etc.,  Turnpike  Road,  12 
Johns.  (N.  Y.)  231;  Waring  v.  Catawba 
Co.,  2  Bay  (S.  Car.)  109;  Hayden  v. 
Middlesex  Turnpike  Corp.,  10  Mass. 
397;  Poulticery  v.  Wells,  i  Aik.  (Vt.) 
180;  Proctor  jy.  Webber,  i  D.  Chip. 
(Vt.)  371;  Hunt  -'.  San  Francisco,  11 
Cal.  250;  Cape  Sable  Co's  Case,  3 
Bland  (Md.)  606;  Wilson  v.  Rockland 
Mfg.  Co.,  2  Harr.  (Del.)  67;  Columbia 
Bank  v.  Patterson,  7  Cranch  (U.  S.) 
299;  Chesapeake,  etc..  Canal  Co.  v. 
Knapp,  9  Pet.  (U.  S.)  541;  Davis  v. 
Georgetown  Bridge  Co.,  i  Cranch  (C. 
C.)  147.  Contra,  Breckhill  v.  Turn- 
pike Co.,  3  Dall.  (U.  S.)  496;  Frank- 
fort Bank  v.  Anderson,  3  A.  K.  ^arsh. 
(Ky.)  I. 

1.  North  Bridgewater  Congregation- 
al Soc.  v.  Waring,  24  Pick.  (Mass.)  304; 
Greenville,  etc.,  R.  Co.  v.  Partlow,  14 
Rich.  (S.  Car.)  237  ;  Whiteman  v. 
Wilmington,  etc.,  R.  Co.,  2  Harr.  ( Del.) 
514;  Crawfordsville,  etc.,  R.  Co.  -j. 
Wright,  5  Ind.  252  ;  McCready  t'.Guard- 
ians  of  Poor,  9  S.  &  R.  (Pa.)  94.  Con- 
tra, Foote  V.  Cincinnati,  9  Ohio  31. 

Where  Charter  Gives  Another  Mode  of 
Belief. — Trespass  will  not  lie  against  a 
corporation  for  the  taking  of  land,  if 
such  taking  be  done  under  the  author- 
it_y  dl  their  charter,  and  that  instrument 
gives  another  mode  of  obtaining  satis- 
faction. Hooker  v.  New-Haven,  etc., 
Co.,  15  Conn.  323.  See  also  Lebanon  -'. 
Olcott,  I  N.  H.'  339.  But  see  Crittenden 
V.  Wilson,  5  Cow.  (N.  Y.)  167. 
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2.  Abe  Lincoln  Mut.  L.,  etc.,  Soc.  v. 
Miller,  23  111.  App.  341. 

3.  Presbyterian  Cong.  v.  Carlisle 
Bank,  5  Pa.  St.  345;  New  York  t-. 
Bailey,  2  Den.  (N.  Y.)  433. 

4.  Mutual  F.  Ins.  Co.  v.  Cummings, 
II  Vt.  503. 

5.  People  V.  Trinity  Church,  22  N. 
Y.  44;  Olcott  V.  Tioga  R.  Co.,  20  N. 
Y.  210;  Moran  v.  Long  Island  City, 
loi  N.  Y.439;  Independent  Order  of 
Mutual  Aid  ti.  Paine,  122  111.  625;  St. 
Louis,  etc.,  Coal,  etc.,  Co.  v.  Sandoval 
Coal,  etc.,  Co.,  11 1  111.  32  ;  Harlem  v. 
Emmert,  41  111.  319. 

Venue. — In  suits  by  corporations,  the 
same  rules  prevail  as  in  suits  by  natu- 
ral persons,  as  to  the  county  in  which  an 
action  should  be  commenced.  Holbrook 
V.  Peoria  Bridge  Co.,  3  111.  32. 

Form  of  Contract. — The  forin  of  an 
action  against  a  corporation  is  not  de- 
termined by  the  form  in  which  its  agent 
contracts.  St.  Andrew's  Ba_v  Land  Co. 
V.  Mitchell,  4  Fla.  192. 

How  Answer  Made. — In  a  suit  against 
a  corporation  the  answer  should  be 
made  by  the  principal  officer  of  the 
corporation,  who  should  be  able  to 
admit  or  deny  the  facts  charged  and 
interrogated  abou^,  or  to  state  want  of 
knowledge  clearly  and  truly  as  a  reason 
for  not  doing  either.  Hale  -'.  Conti- 
nental L.  Ins.  Co.,  16  Fed.  Rep.  718. 

Set-off. — A  corporation,  like  an  in- 
dividual, may  cancel  a  debt  due  it,  by 
setting  off  a  debt  from  the  corporation 
to  the  same  person.  Goodwin  v.  Mc- 
Gehee,  15  Ala.  232. 

6.  I  Blackstone  Comm.  473 ;  2  Coke 
Inst.  666;  i  Chitty  on  Pleading  271; 
Wilson  V.  School  Dist.  No.  16,  8  Ohio 
174;  Franz  f .  Teutonia  Bldg.  Assoc, 
24  Md.  259;  City  Bank  v.  Bateman,  7 
Har.  &  J.  (Md.)  104;  Curtiss  v.  Murry, 
26  Cal.  633;  Lexington  v.  M'Connell,  3 
A.    K.    Marsh.    (Ky.)    225;    Griffin    v. 
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Names  of  Officers. — And  care  must  be  taken  that  the  names  of  the 
officers  of  the  corporation  are  not  used  in  place  of  the  name  of  the 
corporation  itself.  Often  a  note,  bill,  or  other  obligation  is  given 
and  made  payable  to  the  officers  of  a  corporation,  but  the  action 
thereon  should  not  be  in  the  name  of  such  officers,  but  in  that  of 
the  corporation.*     The  courts  show  an  inclination  to  hold  that 


Macaula^',  7  Gratt.  (Va.)  476;  Legrand 
V.  Hampden  Sidney  College,  5  Munf. 
(Va.)  324;  Porter  v.  Nekervis,  4  Rand. 
(Va.)  359;  Connellt^  Woodard,5  How. 
(Miss.)  665;  Bangor,  etc.,  R.  Co.  v. 
Smith,  47  Me.  34;  Leonardsville  Bank 
V.  Willard,  25  N.  Y.  574;  East  River 
Bank  v.  Judah,  10  How.  Pr.  (N.  Y.  C. 
PI.)  135;  Silver  Lake  Bank  v.  North,  4 
Johns.  Ch.  (N.  Y.)  370;  Alexander  v. 
Tolleston  Club,  iio  111.  65;  State 
Hospital  V.  Higgins,  15  III.  185;  Camp- 
bell V.  Brunk,  25  111.  225 ;  Krell  Piano 
Co.  V.  Kent,  39  W.  Va.  294;  Breene  v. 
Mercljants',  etc.,  Bank,  11  Colo.  97; 
Manney  v.  High  Shoals  Mfg.  Co.,  4 
Ired.  Eq.  (N.  Car.)  195;  Bradley  v. 
Richardson,  2  Blatchf.  (U.  S.)  343; 
Forbes  v.  Memphis,  .  etc.,  R.  Co.,  2 
Wood  (U.  S.)  323;  Hewitt  v.  Storey, 
39  Fed.  Rep.  719. 

''  In  a  legal  aspect,  the  most  perfect 
form  of  organization  is  by  legal  incor- 
poration, and,  therefore,  this,  when 
regularly  obtained  by  the  common 
consent  of  the  associates,  must  be  re- 
garded as  the  true  organization  of  the 
association,  and  the  corporation  be- 
comes the  proper  legal  body  to  which 
the  subscriptions  are  to  be  paid,  and 
which  is  to  sue  for  them.  There  can 
be  but  one  true  organization."  Per 
Lowrie,  C.  J.,  in  Edinboro'  Academy  v. 
Robinson,  37  Pa.  St.  213. 

In  actions  by  or  against  corporations, 
the  correct  statement  of  the  corporate 
name  is  more  strictly  required  than  in 
contracts  with  them.  Hager's-Town 
Turnpike  Road  Co.  v.  Creeger,  5  Har. 
&  J.  (Md.)  122. 

Not  Necessary  to  Eepeat  Name. — 
When  the  name  of  a  corporation  is 
correctl}'  given  at  the  commencement 
of  the  declaration,  thus,  "  the  trustees 
of  the  A.  B.  C,  of,"  etc.,  and  in  a  subse- 
quent part  of  the  declaration  it  is 
alleged  that  "being  indebted,  they,  the 
said  trustees,  promised,"  this  is  a  suf- 
ficient allegation  that  the  promise  was 
made  by  the  corporation,  and  not  by 
the  trustees  individually ;  it  is  un- 
necessary to  repeat  the  full  name  of 
the   corporation   at    every   recurrence. 


Antipoeda  Baptist  Church  v.  Mulford, 
8  N.  J.  L.  182. 

California. — If  a  complaint  in  an  ac- 
tion against  a  company  by  its  company 
name,  states  that  it  is  a  mining  associa- 
tion, composed  of  numerous  members, 
and  that  the  plaintiff  intends  to  sue 
them  by  their  company  name,  and  to 
obtain  a  judgment  against  them  by  that 
name  and  no  other,  and  the  sheriff  re- 
turns that  he  has  served  the  summons 
on  one  of  the  members  of  the  company, 
the  complaint  shows  slibstantially  the 
conditions  mentioned  in  section  656  of 
the  Practice  Act,  at  least  sufficiently  to 
support  a  judgment  by  default  entered 
up  against  the  company  by  its  name,  to 
be  enforced  against  the  joint  property 
of  its  members.  Welsh  v.  Kirkpatrick, 
30  Cal.  202. 

1.  Romeo  v.  Chapman,  2  Mich.  179; 
Warren  Academy  -'.  Starrett,  15  Me. 
443;  Garland  f.  Reynolds,  20  Me.  45;  Ti- 
conic  Bridge  v.  Moor,  13  Me.  240;  San 
Jose  First  Baptist  Church  v.  Branham 
(Cal.  1891),  27  Pac.  Rep.  60;  Habicht 
7).  Pemberton,  4  Sandf.  (N.  Y.)  657; 
Havana  Bank  v.  Wickham,  7  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  134;  Durburow 
V.  Niehoff,  37  111.  App.  403;  Binney  v. 
Plumley,  5  V^t.  500;  Bradley  z-.  Rich- 
ardson, 23  Vt.  720  ;  Procter  v.  Webber, 
I.  D.  Chip.  (Vt.)  371;  Humphreys  v. 
Hunter,  20  U.  C.  C.  P.  456;  Trent,  etc.. 
Road  Co.  V.  Marshall,  10  U.  C.  C.  P. 
329.  Contra,  Connell  v.  Woodard,  5 
How.  (Miss.)  665. 

Notes,  Bonds  or  Securities. — Where  a 
promissory  note  was  made  payable  "to 
the  cashier  of  the  Commercial  Bank  or 
his  order,"  and  the  consideration  pro- 
ceeded from  the  bank,it  was  held  that  an 
action  on  the  note  might  be  maintained 
in  tlie  name  of  the  bank  as  the  promi- 
see. Commercial  Bank  v.  French,  21 
Pick.  (Mass.)  486. 

Where  the  promise  was  to  pay  to  the 
"  president  and  directors  of  the  M.  & 
C.  Turnpike  Co.,"  an  action  may  be 
maintained  in  the  name  of  "M.  &  C. 
Turnpike  Co.,"  the  latter  being  the  true 
name  of  the  corporation.  Milford,  etc.. 
Turnpike  Co.  f.  Brush,  10  Ohio  iii. 
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any  action  in  which  the  names  of  the  officers  of  the  corporation  are 
recited,  instead  of  the  technical  corporate  name,  is  the  personal 
action  of  such  officers,  and  not  an  action  by  the  corporation. * 
Likewise,  when  it  is  sought  to  sue  the  corporation,  the  names  of 
the  officers  should  be  omitted,  or  the  action  might  be  held  to  be 
against  the  officers  personally  instead  of  against  the  corporation.^ 


A  corporation  may  maintain  an  ac- 
tion in  its  own  name  on  ttie  official 
bonds  of  its  officers,  thougli  executed 
to  its  president  and  directors,  if  it  was 
executed  for  the  protection  of  the  cor- 
poration. Graves  v.  Lebanon  Nat. 
Bank,  lo  Bush  (Kv.)  26. 

Wiiere  securities  given  for  a  loan 
made  by  a  corporation  run  to  persons 
named,  as  its  directors,  and  to  their 
successors  in  office,  the  corporation 
may  sue  thereon  as  owner  and  holder, 
without  reformation  of  the  instruments, 
and  without  formal  assignment  to  it. 
Oconto  County  v.  Hull,  42  Wis.  59; 
Germantown  Farmers'  Mut.  Ins.  Co. 
V.  Dhein,  43  Wis.  421. 

A  bank  may  maintain  an  action  in  its 
own  name  upon  a  note  given  to  its 
cashier,  upon  an  averment  that  it  was 
made  to  the  corporation  by  that  name. 
Smith  V.  Mobile  Branch  Bank,  5 
Ala.  26. 

Where  a  bond  is  given  to  a  commit- 
tee of  a  corporation,  to  be  paid  to  the 
corporation  itself,  the  bond  may  be 
sued  in  the  name  of  the  corporation; 
and  the  declaration  ma}'  allege  that  the 
bond  was  made  to  the  corporation 
under  the  description  of  the  committee. 
New  York  African  Soc.  v.  Varick,  13 
Johns.  (N.  Y.)38. 

Where  a  corporation  brought  an 
action  on  a  bond  in  its  corporate  name, 
but  omitted  to  aver  that  it  was  made 
to  the  corporation  by  the  name  and 
description  of  the  directors,  etc.,  it  was 
held  that  the  declaration  was  sufficient 
after  verdict,  or  judgment  by  default. 
Bayley  v.  Onondaga  County  Mut.  Ins. 
Co.,  6  Hill  (N.  Y.)476. 

1.  Rike  V.  Floyd,  42  Fed.  Rep.  247; 
Markland  v.  Dalton,  Tayl.  (U.  C.)  156. 

An  action  of  replevin  was  brought  "in 
fhe  names  of  A,  B,  and  C,the  trustees 
of  the  Ministerial  Fund  in  the  North 
Parish  in  Haverhill."  In  the  subse- 
quent portions  of  the  writ  they  were 
referred  to  as  "the  said  trustees"  and 
"the  said  plaintiffs."  The  replevin 
bond  described  them  in  the  same  way 
as  they  were  first  described  in  the  writ, 
and  was  signed  by  them  individually, 
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with  separate  seals.  Other  papers  in 
the  case  referred  to  them  in  a  similar 
manner.  There  was  a  corporation  un- 
der the  name  of  "the  Trustees  of  the 
Ministerial  Fund  in  the  North  Parish 
in  Haverhill,"  whose  title  was  relied  on 
in  support  of  the  action.  It  was  held 
that  the  action  was  not  brought  in  the 
name  of  the  corporation,  and  therefore 
could  not  be  maintained.  Bartlett  v. 
Brickett,  14  Allen  (Mass.)  62. 

Debts  due  a  corporation  must  be 
sued  for  in  the  corporate  name ;  and 
cannot  be  recovered  in  an  action 
brought  in  the  names  of  A  B,  presi- 
dent, and  C  D  and  E  F,  directors,  of 
such  companj^  Brittain  v,  Newland, 
2  Dev.  &  B.  (N.  Car.)  363. 

Where  a  corporation's  correct  name 
was  "The  Printing  Establishment  of  the 
United  Brethren  in  Christ,"  and  the 
action  was  entitled  in  the  individual 
names  of  certain  trustees,  described 
therein  "  as  trustees  of  the  Printing 
Establishment  of  the  United  Brethren 
in  Christ,"  which  was  also  averred  to 
be  a  corporation,  the  individuals,  not  the 
corporation,  were  held  to  be  the  plain- 
tiffs. Rike  V.  Floyd,  42  Fed.  Rep. 
347. 

Authorization  of  Suit. — Where  the 
affidavit  accompanying  the  petition  of 
a  corporation  discloses  the  name  of 
the  vice-president  of  the  corporation, 
and  affirms  the  truth  of  the  allegations 
of  the  petition,  there  is  a  sufficient 
showing  that  the  suit  was  authorized 
by  the  corporation.  Lacaze  xk  Cred- 
itors, 46  La.  Ann.  237, 

New  York. — An  action  by  the  com- 
missioners of  excise  is  properly 
brought  by  a  complaint  stating  the  in- 
dividual names  of  the  plaintiffs,  de- 
scribing them  as  such  board  of  com- 
missioners, and  alleging  that  the 
penalty  accrued  to  them  as  such.  Hait 
V.  Benson,  iS  How.  Pr.  (N.  Y.  Supreme 
Ct.)  302. 

2.  Hand  v.  Cleveland  Sav.  Soc.  (City 
Ct.),  i8  N.  Y.  Supp.  157;  Binney'sCase, 
2  Bland  (Md.)  99;  Plemmons  v.  South- 
ern Imp.  Co.,  loS  N.  Car.  614. 

Where  there  was  no  prayer  of  proc- 
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Statutes  Authorizing  Suits  by  Officers. — It  is  sometimes  provided  by 
statute  that  a  corporation  may  sue  or  be  sued  in  the  name  of  one 
of  its  of^cers,  such  as  its  president ;  and,  where  this  is  the  case, 
the  officer  is  not  a  party  to  the  action  except  in  his  official 
capacity.! 

Amendment. — And  where  suit  is  brought  in  the  name  of  the 
officers  of  a  corporation  instead  of  in  the  name  of  the  corporation 
itself,  an  amendment  is  sometimes  allowable  substituting  the 
corporation  as  a  party  in  the  place  of  the  officers.^ 


ess  against  a  corporation  by  its  cor- 
porate name,  but  only  against  the  of- 
ficers thereof,  and  the  corporation  was 
not  described  in  the  bill  as  being  a 
party  thereto,  it  was  held  that  the  cor- 
poration was  not  before  the  court  as  a 
party  to  the  suit.  Verplanck  v.  Mer- 
cantile Ins.  Co.,  2  Paige  (N.  Y.)  438. 

A  declaration  containing  the  com- 
mon money  counts  commenced  thus: 
"B.  complains  of  H.,  president  of  the 
St.  Lawrence  Bank,  a  banking  associa- 
tion organized  under  the  act  passed 
April  18, 1838,  to  authorize  the  business 
of  banking,"  and  then  proceeded  to 
allege  that  the  defendants  became  in- 
debted, promised  to  pay,  etc.,  but  after- 
wards refused.  This  was  held  not  a  dec- 
laration against  the  bank,  but  against 
H.  individually,  the  words  added  to 
his  name  being  mere  descriptio  per- 
sonce.  Otherwise,  had  the  declaration 
alleged  that  the  bank  became  in- 
debted and  promised  to  pay.  Ogdens- 
burgh  Bank  v.  Van  Rensselaer,  6  Hill 
(N.  Y.)  240. 

Stockliolclers. —  Where  stockholders, 
not  made  defendants  hj  the  bill,  are 
permitted,  by  leave  of  the  court,  to 
appear  and  put  in  answers  in  the  name 
of  the  company  defendant,  such  an- 
swers cannot  be  regarded  as  the  an- 
swers of  the  corporate  body,  but  must 
be  regarded  as  those  of  the  individual 
stockholders.  Bronson  v.  La  Crosse, 
etc.,  R.  Co.,  2  Wall.  (U.  S.)  283. 

An  answer  purporting  to  be  by  A, 
the  vice-president  of  the  corporation 
garnishee,  and  signed  by  A,  is  an  an- 
swer of  the  corporation.  Gerhard 
Hardware  Co.  v.  Texas  Cotton-Press 
Co.  (Tex.  Civ.  App.  1894),  26  S.  W. 
Rep.  168. 

1.  Where  the  corporation  is  required 
to  elect  or  appoint  certain  officers,  and 
the  power  to  sue  is  conferred  upon 
them,  suits  must  be  brought  in  tlieir 
names.  Marsh  v.  Astoria  Lodge  No. 
112,  27  111.  421. 
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An  action  on  a  note  payable  to  an 
officer  of  a  corporation  and  his  succes- 
sors is  properly  brought  in  the  name 
of  his  successors.  Haynes  v.  Coving- 
ton, 13  Smed.  &  M.  (Miss.)  408. 

New  York. — A  banking  association 
may  sue  or  be  sued  in  the  name  of  its 
president  ;  but  in  such  suit  the  debt  or 
contract  must  be  laid  as  that  of  the 
corporation,  not  as  that  of  "the  defend- 
ant." Delafield  v.  Kinnej',  24  Wend. 
(N.  Y.)  345;  Ogdensburgh  Bank  v.  Van 
Rensselaer,  6  Hill  (N.  Y.)  240.  But 
this  does  not  prevent  the  banking  asso- 
ciation from  suing  in  its'  corporal* 
name,  if  it  so  elects;  the  statute  is  di- 
rectory, not  mandatory.  Leonardsville 
Bank  v.  Willard,  25  N.  Y.  574;  Colum- 
bia Bank  v.  Jackson  (City  Ct.),  4  N. 
Y.  Supp.  433. 

2.  Ainlevville  Cong.  v.  Grewer,  23 
U.  C.  C.  P.  533  ;  Doe  v.  Bain,  3  U.  C. 
Q^  B.  19S;  Peterborough  Town  Trust 
V.  Cochrane,  13  U.  C.  C.  P.  iii;  John- 
son V.  Gibson,  78  Ind.  282. 

Where  the  plaintiffs  sued  in  their  in- 
dividual names,  describing  themselves 
as  trustees  of  the  Wesleyan  Methodist 
Church  of  Brussels,  an  amendment  was 
allowed  by  striking  out  the  names  and 
allowing  them  to  sue  as  a  corporation 
incorporated  under  C.  S.  U.  C,  c.  69. 
Ainleyville    Cong.  v.  Grewer,  23  U.  C. 

c.  P.  533. 

Cause  of  Action  in  Corporation. — The 

complaint  named  plaintiff  as  "E.  R., 
president  of  the  M.  Bank,  an  associa- 
tion organized  under  the  Act  of  1838, 
who  prosecutes  this  action  for  the  ben- 
efit of  the  said  association,"  and  alleged 
that  the  note  in  suit  was  indorsed  and 
transferred  to  plaintiff,  and  that'plain- 
tiff  was  holder  and  owner  of  the  note, 
etc.  It  was  held  that  this  showed  a 
cause  of  action  in  the  bank,  and  was 
sustained  by  proof  that  the  note  was 
discounted  bv  and  belonged  to  the  bank. 
Root  V.  Price,  22  How.  Pr.  (N.  Y. 
Supreme  Ct.)  372. 
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b.  Where  Corporation  is  Known  by  Several  Names.— 
Although  a  corporation  may  be  known  by  several  names, ^  yet  a 
suit  against  a  corporation  should  be  brought  in  the  name  in  which 
by  its  charter  it  may  sue  and  be  sued,  although  it  is  more  com- 
monly known  by  another  similar  name.^ 

c.  Where  Corporate  Name  is  Changed — (i)  Generally. — 
Where  the  name  of  a  corporation  is  changed,  it  may  sue  in  its  new 
name  to  enforce  its  former  contracts,  averring  that  they  were  made 
with  it  by  its  former  designation.^     And  the  change  of  name  of  a 


Garnishment. — An  attachment  against 
the  estate  of  the  C.  I.  Co.  summoning 
M.,  president  of  the  S.  V.  R.  Co.,  gar- 
nishee, to  answer  what  property  of  the 
C.  I.  Co.  he  has  in  hand,  and  a  judg- 
ment rendered  that  the  plaintiff  re- 
cover of  M.,  president  of  the  S.  V.  R. 
Co.,  garnishee  of  C.  I.  Co.,  a  sum  of 
money,  are  not  an  attachment  and 
judgment  against  the  S.  V.  R.  Co.  as 
garnishee,  and  do  not  bind  property 
in  the  hands  of  the  latter  company  be- 
longing to  the  C.  I.  Co.,  and  a  sale  of 
the  property  under  execution  upon  such 
judgment  do'es  not  pass  the  title  thereto, 
or  bar  the  C.  I.  Co.  from  setting  up  its 
claim  to  such  property  against  the  S. 
V.  R.  Co.  Fidelity  Ins.  Trust,  etc., 
Co.  V.  Shenandoah  Valley  R.  Co.,  33 
W.  Va.  762. 

1.  Minot  V.  Curtis,  7  Mass.  441. 

An  individual  or  corporation,  beside 
their  true  names,  may  have,  and  take 
bj',  a  name  of  reputation.  Society,  etc. 
V.  Young,  2  N.  H.  310. 

A  company  hy  prescription  may 
have  more  than  one  corporate  name. 
Shrewsbury  v.  Hart,  i  C.  &  P.  113,  11 
E.  C.  L.  335. 

A  corporation  ma}'  be  known  by  sev- 
eral names,  and  can  only  take  advan- 
tage of  a  misnomer  by  a  plea  in  abate- 
ment, and  no  defense  on  this  ground  is 
admissible  after  a  step  in  the  cause 
recognizing  the  identity  of  the  corpora- 
tion sued  with  the  corporation  defend- 
ing. Louisville,  etc.,  R.  Co.  v.  Reid- 
mond,  II  Lea  (Tenn.)  205. 

A  mistake  in  the  name  or  description 
of  a  devisee  will  not  make  void  the  de- 
vise, where  the  intention  of  the  testator 
is  clear ;  as  where  the  devisees  were 
called  by  their  popular  name.  The 
South  Parish  in  S.,  their  legal  name  _ 
being  The  First  Parish  in  S.  Sutton ' 
Parish  v.  Cole,  3  Pick.  (Mass.)  232. 

The  Fall  River  Print  Works  was 
summoned  as  trustee  in  a  process  of 
foreign   attachment.     A  claimant  filed 
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with  his  declaration  an  assignment,  duly 
recorded,  of  the  wages  of  the  principal 
defendant  from  the  "  Robeson  Print 
Works,"  and  oflfered  evidence  tending 
to  show  that  the  trustee  was  as  well 
known  by  that  appellation  as  by  its 
corporate  name,  and  that  it  accepted 
the  assignment.  The  judge  who  tried 
the  case,  without  a  jury,  ruled  that 
there  was  no  variance  between  the 
declaration  and  proof,  and  found  for 
the  claimant.  This  was  held  proper. 
Gifford  V.  Rockett,  121  Mass.  431. 

2.  State  Hospital  -•.  Higgins,  15  111. 
185. 

A  note  executed  in  the  name  of  one 
corporation  cannot  be  recovered  in  an 
action  against  a  corporation  of  a  differ- 
ent name,  without  proof  that  the  two 
corporations  are  the  same  but  known 
by  different  names,  or  that  the  defend- 
ant is  liable  for  the  indebtedness  of  the 
other  corporation.  Desmond  v.  St. 
Louis,  etc.,  R.  Co.,  77  111.  631. 

3.  Ready  v.  Tuskaloosa,  6  Ala.  327; 
Dousman  -'.Milwaukee,  i  Pin.(  Wis.)8i. 

Where  the  name  of  a  corporation  is 
changed  by  statute,  and  the  corpora- 
tion is  empowered  to  sue  in  the  new 
name,  a  note  payable  to  the  corpora- 
tion by  the  old  name  maj'  be  sued  in 
the  new  one.  Newlan  v.  Lombard 
University,  62  111.  195. 

Averment  of  Same  Corporation. — 
Upon  a  note  made  payable  to  the 
"Treasurer  of  the  Manual  I>abor  In- 
stitute of  South  Alabama,"  a  suit  can- 
not be  maintained  by  "Madison  Col- 
lege," without  an  averment  that  it  is 
the  same  corporation,  and  that  the 
name  has  been  changed  since  the  mak- 
ing of  the  note,  and  before  the  institu- 
tion of  the  suit.  Madison  College  v. 
Burke,  6  Ala.  494.  But  in  such  a  case, 
on  making  the  proper  proof,  a  recov- 
ery can  be  had  on  the  money  count. 
Madison  College  v.  Burke,  6  Ala.  494. 
No  Need  of  Indorsement. — Where,  by 
act  of  the  legislature,  the  name  of  a 
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corporation  necessitates  a  suit  against  it  by  its  new  name,  in 
respect  to  its  prior  liabilities.  The  corporation  must  be  sued  by 
its  new  name,  with  proper  allegations  to  show  that  it  became 
liable  under  its  former  name.* 

(2)  Consolidation. — Where  one  corporation  is  consolidated  with 
another  corporation  under  a  new  name,  it  ceases  to  exist  as  a 
corporation,  and  an  action  brought  by  or  against  such  corpora- 
tion before  its  consolidation  cannot  afterward  be  prosecuted  by 
or  against  it  or  in  its  original  name.^ 


corporation  is  changed,  and  bj  its  new 
name  it  is  made  the  successor  of  all  the 
liabilities,  choses  and  assets  of  the 
former  one,  it  may  maintain  an  action 
on  a  promissory'  note  executed  to  the 
corporation  by  the  old  name,  without 
such  note  being  indorsed.  North-west- 
ern   College   V.    Schwagler,  37    Iowa 

577- 

New  Name  Rejected.  —  Where  the 
name  of  a  corporation  has  been  changed 
by  an  amendatory  act,  and  suit  is 
brought  by  it  in  its  first  name,  it  is  not 
necessary  that  the  corporation  should 
show  that  the  amendatory  act  has  been 
rejected  by  its  stockholders.  Beene  v. 
Cah.awba,  etc.,  R.  Co.,  3  Ala.  660. 

Charter  Lawfully  Granted. — If  a  suit 
is  begun  in  the  name  of  a  corporation 
having  a  legal  existence,  and  is  prose- 
cuted to  judgment  in  a  different  cor- 
porate name,  which  was  alleged  in  the 
pleading  to  have  been  given  by  the 
amendment  of  the  charter  after  suit 
brought,  it  is  immaterial  whether  the 
amended  charter  was  lawfully  or  un- 
lawfully granted ;  in  either  event  the 
judgment  will  not  for  that  cause  be 
disturbed.  O'Donnell  v.  Johns,  76 
Tex.  362. 

Note  with  Provision  for  Change  of  Name. 
— Defendant  executed  a  note  to  a  cor- 
poration, containing  an  agreement  that 
."no  change  in  the  name,  character,  or 
management"  of  the  corporation  should 
affect  the  liability  of  the  maker.  The 
plaintiff  corporation  changed  its  name, 
before  the  action  which  \^'as  brought 
in  its  new  name,  and  the  complaint 
stated  this  fact  and  averred  that  the  note 
was  the  plaintiff's  property.  It  was  held 
that  a  good  cause  of  action  was  stated, 
and  that  a  demurrer  could  not  be  sus- 
tained. Cumberland  College  v.  Ish, 
22  Cal.  641. 

Suit  by  Assignee. — An  allegation  in 
a  suit  by  an  assignee  of  a  stock  sub- 
scription, stated  that  the  name  of  the 
corporation  was  changed  from  the  R. 
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J.  &  M.  R.  R.  Co.  to  the  R,  &  M.  R.  R 

Co.  at  about  the  time  of  the  sub- 
scription, which  was  made  with  the 
corporation  under  its  former  name.  It 
was  held  that  if  this  allegation  was 
true,  the  misnomer  would  not  defeat  the 
action  on  the  contract.  Racine  County 
Bank  v.  Ayers,  12  Wis.  512, 

1.  Dousman  v.  Milwaukee,  i  Pin. 
(Wis.)  Si  ;  Gould  v.  Eagle  Creek  School 
Dist.  No.  3,  7  Minn.  203. 

Must  be  an  Allegation  that  the  Cor- 
poration Is  the  Same. — The  value  of 
services  rendered  to  one  corporation 
cannot  be  recovered  in  a  suit  against  an- 
other corporation,  on  the  ground  that 
the  two  corporations  are  identical,  and 
that  there  was  only  a  change  of  name, 
unless  the  fact  thus  relied  on  is  distinctly 
averred  in  the  pleading.  McGregor  v. 
Fuller   Implement  Co.,  72  Iowa  143. 

No  Defense.^Action  against  a  cor- 
poration by  its  former  name  cannot  be 
defeated  by  showingthatit  had  changed 
its  name  without  any  change  of  its 
membership.  Welfiey  v.  Shenandoah 
Iron,  etc.,  Co.,  83  Va.  76S. 

2.  Kansas,  etc.,  R.  Co.  v.  Smith,  40 
Kan.  192. 

Declaration  must  Show  against 
Which  Company  the  Cause'  Arose. — 
Where  several  companies  have  become 
consolidated,  the  new  company  may 
be  sued  directly  upon  a  cause  of  action 
existing  against  one  of  the  consolidated 
companies  ;  but  the  declaration  should 
show  against  which  company  it  arose, 
and  such  facts  as  will  subject  the  new 
companj'  to  the  suit.  Langhorne  v. 
Richmond  City  R.  Co.  (Va.  1894),  19 
S.  E.  Rep.  122. 

Estoppel. — Where  several  corpora- 
tions are  consolidated  under  a  new 
name,  and  a  suit  is  brought  against  the 
new  corporation  on  a  note  given  by 
one  of  the  old  corporations,  the  defend- 
ant is  estopped  to  deny  the  name  by 
which  it  is  sued.  Columbus,  etc.,  R. 
Co.  V.  Skidmore,  69  111.  566. 
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(3)  Attempt  to  Change  Name  Unsuccessful. — Where  an  attempt 
to  change  the  corporate  name  is  futile,  either  because  there  was 
no  law  authorizing  it,  or  because  the  law  was  not  complied  with, 
and  enough  appears  in  the  complaint  to  identify  the  company 
under  one  of  \.^o  names,  the  defect  will  not  be  fatal  after  judg- 
ment.* 

d.  Where  Contract  with  or  by  Corporation  is  in 
Wrong  Name. — Where  a  contract  is  made  with  a  corporation 
by  a  name  varying  only  in  words  and  syllables  from  its  true  name, 
the  corporation  may  sue  on  the  contract  in  its  true  name.*  And 
if  the  name  in  the  instrument  does  not  of  itself  import  the  true 
name  of  the  corporation,  without  averment  dehors,  it  may,  by 
express  averment,  be  shown  that  it  was  made  with  the  corpora- 
tion by  the  name  contained  in  the  instrument.^  So,  also,  if  a 
contract  is  executed  by  a  corporation  by  a  name  differing  from 
the  true  name,  the  corporation  may  declare  in  its  true  name  with 
an  averment  that  the  contract  was  executed  by  defendant  by  the 
name  set  out  therein,* 

e.  How  Misnomer  Taken  Advantage  of. — If  a  corporation 
sues  by  a  wrong  name,  advantage  must  be  taken  of  it  by  a  plea 
in  abatement.'^     And  a  misnomer  of  the  defendant,  a  corporation. 


1.  King  V.  Ilwaco  R.,  etc.,  Co.,  i 
Wash.  127.  A  complaint  alleged  that 
the  plaintiff  company  was  duly  incor- 
porated as  "  The  Ilwaco  Steam  Navi- 
gation Company,"  and  afterwards,  by 
order  of,  and  pursuant  to,  a  note  of  its 
stockholders,  at  a  meeting  called  for 
that  purpose,  the  name  was  changed  to 
the  "Ilwaco  Railway  and  Navigation 
Company,"  and  there  was  no  allegation 
that  supplemental  articles  were  filed, 
as  required  by  law.  After  answer  and 
reply  were  filed,  judgment  was  entered 
on  the  pleadings  in  favor  of  plaintiff. 
It  was  held  that  all  reasonable  intend- 
ments would  be  taken  in  favor  of  the 
pleadings  to  support  a  judgment,  and  it 
would  be  inferred  that  such  articles 
were  filed. 

2.  Bower  v.  State  Bank,  5  Ark.  234; 
Pendleton  v.  State  Bank,  i  T.  B.  Mon. 
(Ky.)  171 ;  Kentucky  Seminary  v.  Wal- 
lace, 15  B.  Mon.  (Ky.)  35;  Berks,  etc.. 
Turnpike  Road  v.  Mj'ers,  6  S.  &  R. 
(Pa.)  12;  Milford,  etc.,  Turnpike  Co. 
f.  Brush,  10  Ohio  iii;  Newport  Me- 
chanics Mfg.  Co.  V.  Starbird,  10  N.  H. 
123  ;  Thatcher  v.  West  River  Nat. 
Bank,  19  Mich.  196;  Coulter  v.  Trus-- 
tees,  etc.,  29  Md.  69;  Hackett  v.  Mar- 
met  Co.,  8  U.'S.  App.  149, 

3.  Bower  v.  State  Bank,  5  Ark.  234 ; 
New  York  African  Soc.  v.  Varich,  13 
Johns.   (N.    Y.)  38;    Upper    AUoways 


Creek  Tp.  v.  String,  10  N.  J.  L.  323; 
Woolwich  V.  Forrest,  2  N.  J.  L.  107; 
Middletown  v.  M'Cormick,  3  N.  J.  L. 
92;  Medway  Cotton  Manufactory  Co. 
V.  Adams,  10  Mass.  360;  Lynne- 
Regis'  Case,  10  Coke  122;  Peake  v. 
Wabash  R.  Co.,  18  111.  88. 

4.  Board  of  Education  v.  Greene- 
baum,  39  111.609;  Bower  f.  State  Bank, 
5  Ark.  234. 

Averment  Traversable. — Such  aver- 
ment in  an  action  by  or  against  a  cor- 
poration is  material  and  traversable, 
and  when  traversed,  if  it  does  not  ap- 
pear that  the  instrument  was  made  by 
or  to  the  corporation  suing  or  sued, 
the  action  cannot  be  maintained, 
Bower  v.  State  Bank,  5  Ark.  234. 

5.  Bank  of  the  Metropolis  v.  Orme, 
3  Gill  (Md.)  443  ;  Hanover  Sav.  Fund 
Soc.  V.  Suter,  i  Md.  502;  Kennebeck 
Purchase  v.  Call,  i  Mass.  485 ;  Sutton 
Parish  v.  Cole,  3  Pick.  (Mass.)  232;  Con- 
apd  V.  Atlantic  Ins.  Co.,  i  Pet.  (U.  S.) 
450;  Society,  etc.  v.  Pawlet,  4  Pet.  (U. 
S.)  501  ;  Northumberland  County  Bank 
V.  Eyer,  60  Pa.  St.  436;  Gray  v.  Monon- 
gahela  Nav.  Co.,  2  W.  &  S.  (Pa.)  162; 
Fritz  V.  Montgomery  County,  17  Pa. 
St.  135;  Rheemt'.Naugatuck  Wheel  Co., 
33  Pa.'  St.  363;  St.  Charles  Nat.  Bank 
V.  DeBernalls,  i  C.  &  P.  569,  11  E.  C. 
L.  474;  Stafford  v.  Bolton,  i  B.  & 
P.  40. 
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}s  waived  by  pleading  to  the  merits.     The  plea  must  be  in  abate- 
ment.* 

Amendment. — And  where  a  corporation  has  been  sued  by  a  wrong 
name,  the  mistake  may  be  corrected  by  an  amendment.* 


Where  suit  is  instituted  by  a  corpo- 
'  ration  in  a  mistaken  name,  and  the  right 
name  is  carried  into  the  declaration, 
with  an  averment  that  the  defendant 
was  served  with  process  issued  in  the 
mistaken  name,  the  variance  between 
the  writ  and  declaration  can  be  pleaded 
in  abatement,  and  the  defect  is  not 
cured  b^'  the  declaration.  Beene  v.  Ca- 
hawba,  etc.,  R.  Co.,  3  Ala.  661. 

Amendment. — A  mistake  in  the  name 
of  a  plaintift'  corporation  may  be  cured 
by  amendment.  Sherman  v.  Connecti- 
cut River  Bridge,  11  Mass.  338. 

Where  a  corporation  plaintiff  sues  by 
a  wrong  name,  the  bill  may  be  amend- 
ed, in  this  respect,  at  the  hearing.  Ho- 
boken  Bldg.  Assoc.  ».  Martin,  13  N.  J. 
Eq.  427. 

Where  an  action  was  brought  before 
a  justice  of  the  peace  in  the  name  of  A 
B,  "Treasurer  of  the  Pemis  Manor 
Meadow  Company,"  it  was  held,  that 
the  plaintiff  had  a  right,  on  the  appeal, 
to  amend  by  substituting  the  trustees 
of  the  company  as  plaintiffs,  so  as  to 
conform  to  the  act  of  incorporation  ; 
and  that  it  was  error  to  refuse  the 
amendment.  Comfort  v.  Leland,  3 
Whart.  (Pa.)  82. 

1.  Marine  Bank  v.  Biays,  4  Har.  & 
J.  (Md.)  338;  Keech  t\  Baltimore,  etc., 
R.  Co.,  17  Md.  33 ;  Gilbert  v.  Nantuck- 
et Bank,  5  Mass.  97;  Methodist  Episco- 
pal Church  V.  Tryon,  i  Den.  (N.  Y.) 
4^1;  Gray  v.  Monongahela  Nav.  Co.,  2 
VV.  &  S.  (Pa.)  156;  School-Dist.  No.  14 
V.  Griner,  8  Kan.  224;  Bate  Refrigerat- 
ing Co.  V.  Gillett,  31  Fed.  Rep.  810; 
Virginia,  etc.,  Steam  Nav.  Co.  v.  U.  S., 
Taney's  Dec.  (U.  S.)  418;  State  -'.  Bell 
Telephone  Co.,  36  Ohio  St.  296. 

That  a  corporation  defendant  is  not 
correctly  named  in  an  action,  can  only 
be  taken  advantage  of  by  plea  in  abate- 
ment. Where  service  is  made  upon 
the  proper  officers,  and  such  plea  is  not 
made,  the  judgment  will  bind  the  cor- 
poration, though  named  by  another 
than  its  corporate  name.  Wilson  v. 
Baker,  52  Iowa  423. 

Proceedings  upon  the  Judgment. — 
Where,  in  a  suit  against  a  corporation, 
there  was  a  misnomer,  but  the  corpora- 
tion made  default,  it  was  held  that  the 
objection  was  waived  and  not  available 


in  a  subsequent  proceeding,  based  on  the 
judgment,  for  the  appointment  of  a  re- 
ceiver. Whittlesey  v.  Frantz,  74  N.  Y, 
456.  See  Lafayette  Ins.  Co.  v.  French, 
18  How.  (U.  S.)  404,  where  it  was  held 
that  an  action  on  a  judgment  recovered 
against  a  corporation  by  a  wrong  name 
could  be  maintained,  the  right  name  of 
the  corporation  being  given,  accom- 
panied with  an  averment  that  it  was  the 
same  company. 

General  Issue. — The  plea  of  the  gen- 
eral issue  by  a  defendant  sued  in  a  cor- 
porate name  is  in  effect  an  admission 
that  it  is  sued  in  the  right  name.  Lake 
Superior  Bldg.  Co.  v.  Thompson,  32 
Mich.  293. 

After  Cause  has  been  Referred. — After 
the  cause  has  been  referred  it  is  too  late 
to  plead  misnomer.  Stone  v.  Con- 
gregational Soc,  14  Vt.  86. 

2.  Burnham  v.  Strafford  County  Sav. 
Bank,  5  N.  II.  573;  Sherman  v.  Con- 
necticut River  Bridge,  11  Mass.  338; 
Bullard  v.  Nantucket  Bank,  5  Mass. 
99;  Georgetown  -•.  Beatty,  i  Cranch 
(C.  C.)  234;  Lane  v.  Seaboard,  etc., 
R.  Co.,  5  Jones  (N.  Car.)  25;  Cen- 
tral R.  Co.  V.  Rogers,  66  Ga.  252 ; 
Johnson  v.  Central   R.  Co.,  47  Ga.  397. 

A  policy  of  insurance  contained  a 
provision  that  no  suit  or  action  shoulc* 
be  brought  thereon  unless  "  com 
menced "  within  twelve  months  ne;  t 
after  the  loss.  A  loss  having  occurr*  J, 
the  assured,  within  the  time  limited,  fi'^d 
his  petition  against  the  company  in  (iue 
form  of  law,  and  caused  a  summons  to 
be  issued  and  served  in  due  time  upon 
the  company.  But,  by  mistake,  the 
name  of  another  company,  instead  of 
that  of  the  defendant,  was  inserted  in 
the  body  of  the  summons,  although  the 
indorsement  and  entitling  of  the  sum- 
mons were  correct,  and  in  conformity 
with  the  petition.  After  service  of 
this  defective  summons  upon  the  de- 
fendant, and  after  the  expiration  of  the 
twelve  months  limited  for  bringing  the 
action,  the  company  voluntarily  ap- 
peared in  court,  and,  moved  to  strike 
the  plaintiff's  petition  from  the  files, 
but  made  no  motio.T  to  quash  the  writ 
or  return.  The  'jjfauitifi,  on  leave  of 
the  court,  amend.eJ  the  writ,  so  as  to 
make  it  conforr,;  to  the  petition.  It 
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3.  Corporate  Existence — a.  Whether  Necessary  to  Allege 
— (i)  Introductory  Statement. — It  is  deemed  proper  to  premise  a 
discussion  of  this  subject  with  the  statement  that  no  general  rule 
as  to  alleging  corporate  existence,  applicable  to  the  practice  in 
all  jurisdictions,  can  be  given,  because  of  the  conflict  and  confu- 
sion in  the  decisions  bearing  on  it,  and  because  of  the  varying 
character  of  special  statutory  provisions  in  those  jurisdictions 
where  the  question  is  regulated  by  statute.  For  the  purposes  of 
the  discussion,  the  authorities  will  be  grouped  under  two  divi- 
sions: I.  Authorities  holding  that  no  averment  is  necessary. 
2.  Authorities  holding  averment  necessary. 

(2)  AjitJiorities  Holding  that  No  Averment  is  Necessary — (a)  The 
Rule  under  the  Early  Decisions. — The  rule  deduciblf  from  a  number  of 
the  earlier  cases  seems  to  be  this :  That  in  any  action,  of  whatever 
nature,  by  or  against  a  corporation,  whether  foreign  or  domestic, 
public  or  private,  or  created  by  public  or  private  act,  it  is  not 
necessary  to  allege  corporate  existence,  or  to  set  out  the  act  of 
incorporation,*  and  this  rule  in  actions  at  law  has  been  followed 


was  held  that  the  amendment  was 
authorized  by  the  code  and  had  the 
effect  to  make  the  action  one  brought 
within  twelve  months  after  the  happen- 
ing of  the  loss,  within  the  meaning  of 
the  policy.  Burton  v.  Buckeye  Ins. 
Co.,  26  Ohio  St.  467. 

On  Appeal. — If  a  corporation  is  sued 
by  a  wrong  name,  but  answers  by  its 
true  name,  and  judgment  is  rendered 
against  it  by  its  true  name,  the  judg- 
ment is  not  void,  and  the  appellate 
court,  in  affirming  the  judgment,  will 
direct  the  court  below  to  substitute 
the  true  name  in  the  comiplaint.  Mahon 
V.  San  Rafael  Turnpike  Road  Co.,  49 
Cal.  270. 

Where  the  wz^/'/r/Mj  court  refuses  to 
allow  the  amendment,  the  appellate 
court  may  allpw  it  on  appeal.  BuU- 
ard  V.  Nantucket  Bank,  5  Mass.  99. 

Georgia. — The  Act  of  1850,  which  de- 
clared that  all  misnomers  in  writs,  pe- 
titions, bills  or  other  judicial  proceed- 
ings on  the  civil  side  of  the  court,  might 
be  amended  and  corrected  on  motion 
instanter,  was  not  limited  or  restricted 
by  the  insertion  of  the  words  "whether 
in  the  Christian  or  surname,"  in  section 
34S3  of  the  Code.  The  term  "Christian 
name"  is  used  in  the  sense  of  given 
name,  and  includes  the  name  given 
to  a  corporation  by  the  legislature. 
Johnson  f.  Central   R.   Co.,  74  Ga.  397. 

1.  Illinois.  —  Washtenaw  Bank  v. 
Montgomery,  3  111.  423. 

Kansas. — Ryan  v.  Farmers'  Bank,  c 
Kan.  658. 


^f?«2'«c>^j)/.— Henderson,  etc.,  R.  Co. 
V.  Leavell,  16  B.  Mon.  (Ky.)  358. 

Nevada. — Crow  v.  Van  Sickle,  6 
Nev.  146. 

JVew  yersey. — Bennington  Iron  Co. 
V.  Rutherford,  18  N.J.  L.  105. 

Nezu  T'ork. — U.  S.  Bank  v.  Haskins, 
I  Johns.  Cas.  (N.  Y.)  132;  Lighte  v. 
Everett  F.  Ins.  Co.,  s  Bosw.  (N.Y.)  716; 
Utica  Bank  v.  Smalley,  2  Cow.  (N.Y.) 
770;  Holyoke  Bank  v.  Haskins,  4 
Sandf.  (N.  Y.)  67:5;  Michigan  Bank  v. 
Williams,  5  Wend." (N.  Y.)  4S3;  La  Fay- 
ette Ins.  Co.  V.  Rogers,  30  Barb.  (N. 
Y.)  491  ;  Waterville  Bank  v.  Beltser,  13 
How.  Pr.  (N.  Y.  Supreme  Ct.)  270. 

North  Carolina. — State  v.  Shaw,  92 
N.  Car.  768;  State  v.  Grant,  104  N. 
Car.  908. 

Pejinsylvania. — Zion  Church  v.  St. 
Peter's  Church,   5  W.  &  S.  (Pa.)  215. 

F^crw/c^w/.-Briggs  t;. Whipple,  7  Vt.  15. 

Virginia.  —  Grays    zk     Lynchburg, 

etc.,  Turnpike  Co.,  4  Rand.   (Va.)   578; 

Taylor  v.   Alexandria  Bank,  5    Leigh 

(Va.)  471. 

West  Virginia. — Hart  f.  Baltimore, 
etc.,  R.  Co.,  6  W.  Va.  336. 

United  States. —  Union  Cement  Co. 
V.  Noble,  15  Fed.  Rep.  502. 

In  Bennington  Iron  Co.  v.  Ruther- 
ford, 18  N.  J.  L.  105,  a  suit  brought  by 
a  foreign  corporation,  the  court  said: 
"  It  is  insisted,  that  if  they  are  not  a 
corporation  under  a  public  law  of  this 
state,  of  which  this  court  will  take  no- 
tice, but  a  foreign  corporation,  they 
miust  show  upon  the  face  of  their  decla- 
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by  some  decisions  in  courts  of  equity. * 

(b)  Name  Importing  Corporation. — A  large  number  of  decisions  bear- 
ing on  this  question  are  based  on  the  ground  that  if  a  corporation 
sues,^  or  is  sued,^  by  a  name  which  imports  a  corporation,  it  is 
not  necessary  to  aver  corporate  existence,  or  to  set  out  the  act 
by  which  it  was  incorporated.  In  this  connection  it  is  thought 
proper  to  set  out  in  the  notes  names  which  have  been  held  to 
import  corporations.* 

Nebraska. — Exchange  Nat.  Bank  v. 
Capps,  32  Neb.  242. 

Neiv  Tork. — Phcenix  Bank  v.  Don 
nell,  40  N.  Y.  410,  41  Barb.  (N.  Y.)  572 
Kennedy  v.  Cotton,  28  Barb.  (N.  Y.)  61 
Union  Mut.  Ins.  Co.  f.  Osgood,  i  Duer 
(N.  Y.)707;  Roberts  v.  National  Ice 
Co.,  6  Daly  (N.  Y.)  426;  Canandarqua 
Academy  v.  McKechnie,   ig  Mun   (N. 
Y.)  62;  Howe   Mach.  Co.  v.  Robinson, 
7  Daly  (N.  Y.)  399. 

North  Carolina. — Ramsay  v.  Rich- 
mond, etc.,  R.  Co.,  91  N.  Car.  418; 
Stanly  -;.  Richmond,  etc.,  R.  Co.,  89  N. 
Car.  331. 

Ohio. — Lewis  v.  Kentucky  Bank,  12 
Ohio  132. 

F';V^/«/rt.— Lithgow  V.  Com.,  2  Va. 
Cas.  297;  Gillett  v.  American  Stove, 
etc.,  Co.,  29  Gratt.  (V'a.)  565;  Rees  v, 
Conococheague  Bank,  15  Rand.(  Va.)326. 

Wiscotisin. — Central  Bank  v.  Knowl- 
ton,  12  Wis.  624;  Rains  v.  Oshkosh,  14 
Wis.  374  ;  Chickerming  Lodge  No.  55 
V.  McL)onaId,  16  Wis.  113. 

En<rland. — N orris  v.  Staps,  Hob.  21 1 ; 
Henriques  v.  Dutch  West  India  Co., 
2  Ld.  Raym.  1532;  Church  v.  Imperial 
Gas  Light,  etc.,  Co.,  6  Ad.  &  El.  S46,  33 
E.  C.  L.  230. 

3.  Indianapolis  Sun  Co.  v.  Horrell, 
53  Ind.  527 ;  Adams  Express  Co.  v. 
Hill,  43  Ind.  157;  Adams  Expre&s  Co. 
V.  Harris,  120  Ind.  74;  Sayers  v.  Craw- 
fordsville  First  Nat.  Bank,  89  Ind.  230; 
Lake  Erie,  etc.,  R.  Co.  v.  Griffin,  8  Ind 
App.  47  ;  Stein  v.  Indianapolis,  etc, 
Assoc,  18  Ind.  237;  Cincinnati,  etc.,  R. 
Co.  V.  McDougall,  loS  Ind.  179 ;  Stanly 
V.  Richmond, etc., R. Co., 98  N. Car. 331 ; 
U.  S.  Express  Co.  v.  Bedbury,  34  111. 
459;  La'dd  V.  East  Saginaw  M.  E. 
Church,  I  Mich.  (N.  P.)  47;  Oddfel- 
lows Bldg,  Assoc.  V.  Hogan,  28  Ark. 
261;  Brauser  v.  New  England  F.  Ins. 
Co.,  21  Wis.  506;  Woolf  V.  City  Steam- 
Boat  Co.,  7  C.  B.  103,  62  E.  C.  L. 
103. 

4.  "  Methodist  Episcopal  Church  of 
East  Saginaw  :  "  Ladd  v.  East  Saginaw 
M.  E.  Church,  i  Mich.  (N.  P.)  47. 
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ration,  that  they  are  a  corporation. 
*  *  *  No  adjudged  case  has  been  re- 
ferred to,  nor  have  I  been  able  to  find 
one  in  which  this  has  been  required. 
It  is  true,  many  cases  have  been  cited 
where  such  averment  was  made,  but  I 
am  not  aware  of  a  single  case  in  which 
the  question  was  raised,  and  there  are 
very  many  cases  in  the  books,  as  well 
as  in  the  records  of  our  own  courts,  of 
declarations  without  such  averment. 
Nor  can  I  find  any  such  distinction  as 
is  drawn  by  the  counsel  for  the  defend- 
ant, between  corporations  whose  name 
denotes  their  corporate  character,  and 
where  it  does  not,  nor  do  I  tkink  such 
distinction  is  founded  either  in  the 
law  or  reason  of  the  thing.  *  *  *  A 
rational  construction  is  to  be  given  to 
pleading  where  it  is  susceptible  of  it ; 
and  we  are  not  to  resort  to  any  other 
when  it  is  equally  natural  and  more 
consistent  with  the  intent  and  object 
which  the  party  has  in  view," 

1.  Frye  v.  State  Bank,  10  111.  332; 
Silver  Lake  Bank  v.  North,  4  Johns. 
Ch.  (N.  Y.)  370;  Camden,  etc.,  R.,  etc., 
Co.  V.  Remer,  4  Barb.  (N.  Y.)  127;  Ma- 
rine, etc.,  Ins.  Bank  v.  Jauncey,  i  Barb. 
(N.  Y.)  486;  German  Reformed  Church 
V.  Von  Puechelstein,  27  N.  J.  Eq.  30. 

2.  Alabama. — Seymour  v.  .Thomas 
Harrow  Qo.,  81  Ala.  252. 

Arkansas. — Mississippi,  etc.,  R.  Co. 
V.  Gaster,  20  Ark.  455. 

Georgia. — Wilson  v.  Sprague  Mow- 
ing Mach.  Co.,  55  Ga.  673. 

Indiana. — Sayers  -'.  Crawfordsville 
First  Nat.  Bank,  89  Ind.  230;  Smjthe 
V.  Scott,  124  Ind.  183;  Richardson  v. 
St.  Joseph  Iron  Co.,  5  Blackf.  (Ind.) 
146;  Harris  v.  Muskingum  Mfg.  Co., 
4  Blackf.  (Ind.)  267;  Cicero  Hygiene 
Draining  Co.  v.  Craighead,  28  Ind. 
274;  Mackenzie  v.  Edinburg,  72  Ind. 
1S9;  Heaston  v.  Cincinnati,  etc.,  R.Co., 
16  Ind.  275 ;  Williams  t'.  Franklin  Tp. 
Academical  Assoc,  26  Ind.  310 ;  Shearer 
V.  Peale,  9  Ind.  App.  282. 

Kentucky.  —  Commercial  Bank  v. 
Newport  Mfg.  Co.,  i  B.  Mon.  (Ky.)  13. 
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In  some  actions  by  ^  and  against^  corporations,  in  which  the 
name  was  considered  sufficient  to  import  corporate  existence,  and 
no  allegations  to  that  effect  were  made,  the  appellate  courts,  on 
affirming  the  judgments,  seem  to  base  their  decision,  in  a  meas- 
ure at  least,  on  the  ground  that  it  was  too  late  after  verdict  to 
raise  the  objection  that  corporate  existence  was  not  alleged ;  and 
in  some  cases  where  suit  was  brought  in  a  name  which  might 
belong  to  a  corporation,  the  decision  seems  to  have  been  based 
on  the  ground  that  it  did  not  appear  from  the  pleading  that  a 
corporation,  having  legal  capacity  to  sue,  was  not  named  therein.^ 

(c)  Estoppel. — Some  of  the  decisions  arise  in  actions  on  contract, 
and  estoppel  is  the  reason  assigned  why  no  averment  of  corporate 
existence  is  necessary.  The  doctrine  of  these  decisions  is  that  in 
an  action  on  contract  by  a  corporation,  the  defendant,  by  entering 
into  the  contract  sued  on,  is  estopped  from  denying  plaintiff's 
corporate  existence,*  and  that  in  suits  on  contract  against  a  cor- 


"Adams  Express  Company  :  "  Adams 
Express  Co.  v.  Harris,  120  Ind.  73; 
Adams  Express  Co.  v.  Hill,  43  Ind.  157. 

"Mississippi,  Ouchita  and  Red  River 
Railroad  Compan}' :  "  Mississippi,  etc., 
R.  Co.  V.  Gaster,  20  Ark.  455. 

"  Richmond  and  Danville  Railroad 
Companv  :  "  Stanly  v.  Richmond,  etc., 
R.  Co.,  89  N.  Car.  331. 

"  First  National  Bank  of  Crawfords- 
ville  :  "  Sayers  v.  Crawfordsville  First 
Nat.  Bank,  89  Ind.  230. 

"  Union  Mutual  Insurance  Com- 
pany :  "  Union  Mut.  Ins.  Co.  -'.  Osgood, 
I  Duer  (N.  Y.)  707. 

"  Pheonix  Bank  : "  Phenix  Bank  v. 
Donnell,  41  Barb.  (N.  Y.)  572,  40  N. 
Y.  410. 

"American  Stove  and  Hollow  Ware 
Company  :  "  Gillett  v.  American  Stove, 
etc.,  Co.,  29  Gratt.  ( Va.)  565. 

"Lake  Erie  and  Western  Railroad 
Company  : "  Lake  Erie,  etc.,  R.  Co.  v. 
Griffin,  8  Ind.  App.  47. 

"  Cincinnati  and  Fort  Wayne  Rail- 
road Company  : "  Heaston  f.  Cincin- 
nati, etc.,  R.  Co.,  16  Ind.  275. 

"  Indianapolis  Building  Loan  Fund 
and  Savings  Association  :  "  Stein  v. 
Indianapolis,  etc.,  Assoc.,18  Ind.  237. 

■'Franklin  Township  Academical  As- 
sociation :  "  Williams  v.  Franklin  Tp. 
Academical  Assoc,  26  Ind.  311. 

"Evansville,  Indianapolis  and  Cleve- 
land Straight  Line  Railroad  Com- 
pany :  "  O'Donald  v.  Evansville,  etc., 
Straight  Line  R.  Co.,  14  Ind.  259. 

"  Conococheague  Bank  :  "  Rees  v. 
Conococheague  Bank,  5  Rand.  (Va.) 
326. 


"Muskingum  Manufacturing  Com- 
pany:" Harris  r.  Muskingum  Mfg.  Co., 
4  Blackf.  (Ind.)  267. 

"  Cicero  Hygiene  Drainage  Com- 
pany :  "  Cicero  Hygiene  Draining  Co. 
V.  Craighead,  28  Ind.  274. 

"Odd  Fellows  Building  Association;" 
Odd  Fellows  Bldg.  Assoc,  v.  Hogan,  28 
Ark.  261. 

"  New  England  Fire  Insurance  Com- 
pany:" Brauser  v.  New  England  F. 
Ins.  Co.,  21  Wis.  506. 

"  Indianapolis  Sun  Company  :  "  Indi- 
anapolis Sun  Co.  V.  Horrell,  53  Ind.  527. 

"  Exchange  National  Bank  :  "  Ex- 
change Nat.  Bank  v.  Capps,  32  Neb.  242. 

"  The  Thomas  Harrow  Company  :  " 
Seymour  v.  Thomas  Harrow  Co.,  81 
Ala.  252. 

"Cincinnati,  Hamilton  and  Indian- 
apolis Railroad  Company  :"  Cincinnati, 
etc.,  R.  Co.  t'.  McDougall,  108  Ind.  179. 

1.  St.  Cecilia's  Academy  v.  Hardin, 
78  Ga.  39. 

2.  Cribb  v.  Waycross  Lumber  Co., 
82  Ga.  597,  in  which  it  was  held  that 
where  the  name  of  a  party  defendant 
imported  a  corporation,  and  a  person 
was  served  as  president  of  that  defend- 
ant company,  and  as  president  filed  a 
plea  of  not  indebted,  it  was  too  late 
after  verdict  against  the  company  to 
take  exception  on  the  ground  that  the 
declaration  did  not  allege  that  the  de- 
fendant was  not  a  corporation. 

3.  British  North  America  Bank  v. 
Sherwood,  6  U.  C.  Q^  B.  213.  See  also 
Cooch  V.  Goodman,  2  Q^  B.  580,  42  E. 
C.  L.  817. 

4.  Dutchess  Cotton  Manufactory  v. 
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poration,  it  is  estopped  from  denying  its  corporate  existence  for 
the  same  reason.* 

(d)  Judicial  Knowledge  of  Corporate  Existence. — Some  decisions  make 
judicial  knowledge  of  the  existence  of  a  corporation  suing  or 
being  sued,  the  test  of  the  necessity  for  alleging  corporate  exist- 
ence, and  hold  that  if  the  corporation  is  a  domestic  public  corpo- 
ration,^ or  a  private  corporation  created  by  a  public  act,*  there  is 
no  necessity  for  alleging  incorporation. 

(3)  Authorities  Holding  Averment  Necessary. — A  considerable 
number  of  decisions  hold  that  there  is  a  necessity  of  alleging  cor- 
porate existence  where  the  corporation  is  foreign,*  or  where  it  is  a 


Davis,  14  Johns.  (N.  Y.)  238;  Platte 
Vallej'  Bank  v.  Harding,  i  Neb.  461 ; 
Farmers,  etc.,  Ins.  Co.  v.  Needles,  52 
Mo.  17;  National  Ins.  Co.  v.  Bowman, 
60  Mo.  252;  Beard  of  Com'rs  v.  Shields, 
62  Mo.  247.  See  also  Jackson  Sharp 
Co.  V.  Holland,  14  Fla.  3S4;  Worcester 
Medical  Inst.  v.  Harding,  11  Cush. 
(Mass.)  288;  Congregational  Soc.  v. 
Perry,  6  N.  H.  164;  Depew  -'.  Lime- 
stone Bank,  i  J.  J.  Marsh.  (Ky.)  380. 
Co7itra,  Alabama  Bank  v.  Simonton,  2 
Tex.  532  ;  Welland  Canal  Co.  v.  Hath- 
away;  8  Wend.  (N.  Y.)  481. 

The  decision  last  cited  holds  that  the 
fact  of  a  party  entering  into  a  contract 
with  an  association  and  giving  a  receipt 
to  such  association  in  the  name  by 
which  it  is  known,  does  not  estop  such 
party  from  denying  that  such  associa- 
tion is  a  body  corporate,  or  relieve  the 
association  from  proving  themselves  a 
corporation  when  they  sue  as  such.  In 
arriving  at  this  conclusion  the  court 
said :  "  All  the  cases  I  have  seen  in  which 
the  acts  or'admissions  of  the  party  are 
adjudged  to  operate  against  him  in  the 
nature  of  estoppel,  are  generally  cases 
where,  in  good  conscience  and  honest 
dealing,  he  ought  not  to  be  permitted 
to  gainsay  them.  *  *  *  I  am  satisfied 
the  case  under  consideration  does  not 
fall  within  them.  The  plaintiff's  held 
themselves  out  to  the  world  as  a  cor- 
porate body  duly  constituted  to  trans- 
act business  in  the  manner  and  un- 
der the  circumstances  detailed  in  the 
special  verdict,  and  the  defendar^  has 
contracted  with  and  done  labor  for 
them  under  the  supposition  that  these 
professions  were  correct.  If  they  have 
not  the  powers  and  privileges  assumed 
on  their  part  in  their  dealings  with 
him,  it  is  their  own  fault,  not  his.  *  *  * 
Why,  then,  should  he  be  estopped  from 
denying  their  corporate  capacity,  or 
they  be  excused  from  establishing  it  by 


legal  evidence,  when  they  are  endeavor- 
ing to  enforce  their  rights  in  a  manner 
and  before  a  tribunal  which  can  enter- 
tain their  suit  only  upon  the  proof  or 
assumption  that  they  are  a  corporate 
'body  duly  constituted  by  competent  au- 
thority ?" 

Iowa. — Under  a  statute  which  pro- 
vides that  when  an  action  is  founded 
on  a  written  instrument,  suit  may  be 
brought  by  or  against  any  of  the  par- 
ties thereto,  by  the  same  name  and  de- 
scription as  those  by  which  they  are 
designated  in  such  instrument,  it  is  not 
necessary  for  a  corporation  suing  on  a 
promissory  note  to  allege  corporate 
existence.  Harris  Mfg.  Co.  v.  Marsh, 
49  Iowa  II. 

1.  Griffin  v.  Asheville  Light,  etc., 
Co.,  Ill  N.  Car.  434;  Ewing  v.  Robe- 
son, 15  Ind.  26. 

2.  Owen  V.  State,  5  Sneed  (Tenn.) 
493  ;  State  x'.  Murfreesboro,  11  Humph. 
(Tenn.)  217;  Hard  v.  Decorah,  43 
Iowa  313.  See  also  De  la.  Garza  v. 
Bexar  County,  31  Tex.  484. 

3.  Vance  v.  Farmers',  etc..  Bank,  i 
Blackf.  (Ind.)  79;  Br6okville  Ins.  Co. 
r.  Records,  5  Blackf.  (Ind.)  170;  Eel 
River  Draining  Assoc,  v.  Topp,  16 
Ind.  242;  Cheraw,  etc.,  R.  Co.  v. 
White,  14  S.  Car.  51 ;  Dutchess  Cotton 
Manufactory  v.  Davis,  14  Johns.  (N. 
Y.)  23S;  Covington  Drawbridge  Co. 
V.  Shepherd,  20  How.  (U.  S.)  227. 

4.  Foreign  Corporations. —  Devoss  v. 
Gray,  22  Ohio  St.  161;  Smith  t-.  Weed 
Sewing  Mach.  Co.,  26  Ohio  St.  562; 
Chapman  v.  Colbv,  47  Mich.  46;  Che- 
raw, etc.,  R.  Co.  V.  White,  14  S.  Car.  51. 
See  also  Connecticut  Bank  v.  Smith, 
17  How.  Pr.  (N.  Y.  Supreme  Ct.)  487, 
in  which  it  was  held  that  where  an 
action  is  brought  by  a  foreign  corpora- 
tion on  a  contract  which  has  not  been 
made  with  him  in  their  capacity  and  hy 
their  corporate  name  a  complaint  must 
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private  domestic  corporation  created  by  private  act.^  In  two 
states  the  doctrine  has  been  laid  down  generally  that  corporate 
existence  must  be  alleged,*  and  in  one  state  this  allegation  has 
been  held  necessary  where  the  corporation  was  a  private  one.^ 
Finally,  in  some  jurisdictions,  there  are  statutes  regulating  this 
question,*  and  the  effect  of  some  of  the  statutes,  as  is  shown  by 
the  decisions  construing  them,  seems  to  make  an  allegation  of 
incorporation  necessary,  irrespective  of  the  character  of  the  cor- 
poration, or  of  the  act  creating  it.^ 


allege  the  incorporation  of  the   plain- 
tiffs. 

1.  Domestic  Corporation  Created  by 
Private  Act. — Central  Mfg.  Co.  v.  Harts- 
horne,  3  Conn.  202  ;  Plant  v.  Worm- 
ager,  5  Blackf.  (Ind.)  236;  Alabama 
Bank  v.  Simonton,  2  Tex.  531  ;  Hol- 
loway  V.  Memphis,  etc.,  R.  Co.,  23 
Tex.  465;  Perdicaris  v.  Trenton  City 
Bridge  Co.,  29  N.  J.  L,  367;  Winni- 
piseogee  Lake  Co.  v.  Young,  40  N.  H. 
420. 

2.  Oroville,  etc.,  R.  Co.  v.  Plumas 
County,  37  Cal.  360;  Loup  'v.  Cali- 
fornia Southern  R.  Co.,  63  Cal.  99; 
People  V.  Central  Pac.  R.  Co.,  83  Cal. 
393;  State  XK  Chicago,  etc.,  R.  Co.,  4  S. 
Dak.  261. 

"  It  is  true  that  by  section  2908,  Comp. 
Laws,  it  is  provided  that,  '  in  all  civil 
actions  brought  bj'  or  against  a  cor- 
poration, it  shall  not  be  necessary  to 
prove  on  the  trial  of  the  cause,  the  ex- 
istence of  such  corporation,  unless  the 
defendant  shall,  in  the  answer,  ex- 
pressly aver  that  the  plaintiff  or  de- 
fendant is  not  a  corporation.'  But  an 
allegation  that  the  defendant  is  a  cor- 
poration is,  we  think,  still  necessary, 
and  the  language  of  the  section  pre- 
supposes that  the  defendant  is  sued  as 
a  corporation."  State  v.  Chicago,  etc., 
R.  Co.,  4  S.  Dak.  263. 

3.  Miller  v.  Pine  Min.  Co.,  2  Idaho 
1206. 

4.  /owfit.— Miller's  Code  188S,  §  2716. 
Minnesota. — Stat.  1894,  §§  52>  53- 
New    Tork.— Code   Civ.    Pro.,   1895, 

§  1775- 

Texas. — Rev.  Stat.  1874,  art.  1190. 
Wisconsin. — Rev.  Stat.  1878,  §  3205. 
6.  loiva. — Sweet  v.  Ervin,   54   Iowa 

lOI. 

New  York. — Farmers',  etc.,  Nat.  Bank 
V.  Rogers  (Buffalo  Super.  Ct.),  i  N.  Y. 
Supp.  757  ;  National  Temperance  Soc, 
etc.  V.  Anderson  (Buffalo  Super.  Ct.), 
2  N.  Y.  Supp.  49;  Schillinger  Fire- 
, Proof   Cement,    etc.,    Co.    v.    Arnott 


(Supreme  Ct.),  14  N.  Y.  Supp.  326; 
Columbia  Bank  v.  Jackson  (City  Ct.), 
4  N.  Y.  Supp.  433;  American  Baptist 
Home  Mission  Soc.  v.  Foote,  52  Hun 
(N.  Y.)  30S;  Northampton  First  Nat. 
Bank  v.  Doying,  13  Daly  (N.  Y.)  509; 
Clegg  T'.  Chicago  Newspaper  Union,> 
8  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.) 
401  ;  Gorton  Steamer  Co.  v.  Spofford, 
:;  Civ.  Pro.  Rep.  (N.  Y.  City  Ct.)  116; 
Harvey  v.  Little  Falls,  19  N.  Y.  Wkly. 
Dig.  48;  Farmers',  etc.,  Nat.  Bank  v. 
Rogers,  15  Civ.  Pro.  Rep.  (Buffalo 
Super.  Ct.)  250;  Baker  t'.  Star  Printing, 
etc.,  Co..  3  N.  Y.  Month.  L.  Bull.  29; 
Oesterreicher  v.  Sporting  Times  Pub- 
lishing Co.  (City  Ct,),  5  N.  Y.  Supp.  2  ; 
Irving  Nat.  Bank  v.  Corbett,  10  Abb. 
N.  Cas.   (N.  Y.  Supreme  Ct.)  85. 

Texas. — Galveston,  etc.,  R.  Co.  v. 
Smith,  81  Tex.  4S3 ;  Missouri  Pac.  R. 
Co.  V.  Douglas,  2  Tex.  App.  Civ.  Cas. 
§  28;  Texas  Mut.  L.  Ins.  Co.  v. 
Dkvidge,  51  Tex.  244. 

"The  almost  invariable  practice  in 
suits  of  this  character  is  to  allege  the 
corporate  capacity  of  the  defendant, 
and  it  would  seem  that  if  the  provision 
of  the  statutes  on  the  subject  does  not 
positively  require  such  an  allegation  it 
certainly  contemplates  such  mode  of 
procedure.  The  reasons  for  this  aver- 
ment, if  there  are  no  others,  are  found 
in  its  purpose,  which  is  to  fix  the  venue 
of  the  suit,  and  to  inform  the  court  and 
its  officers  upon  whom  the  service  of  the 
process  should  be  made,  as  well  as  to 
show  the  capacity  of  the  defendant  to 
sue  and  be  sued,  etc."  Galveston,  etc., 
R.  Co.  V.  Smith,  81  Tex.  483. 

Failure  to  Aver,  How  Cured. — Failure 
to  aver  incorporation  of  defendant  is 
cured  by  an  admission  in  the.  answer 
that  defendant  made  the  contract  sued 
on.  Monson  v.  St.  Paul,  etc.,  R.  Co., 
34  Minn.  269. 

Wisconsin  Statute  Requiring  Allega- 
tion of  the  Incorporation  Not  Applicable 
to  Public  Corporation.  —  Although  the 
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b.  What  Is  a  Sufficient  Allegation — (i)  Legal  Conclusion. 
— Where  it  is  necessary  to  allege  corporate  existence  in  actions 
by  1  or  against  ^  corporations,  it  will  usually  be  sufficient  to  allege 
the  legal  conclusion  that  defendant  is  a  corporation  under  the 
laws  of  a  certain  state. 

(2)  Unnecessary  Allegations, — It  is  not  necessary  to  set  forth 
the  act  by  which  the  corporation  was  created,  nor  to  allege 
whether  such  act  was  public  or  private,^  nor  how,*  where,  or  for 


Wisconsin  statute  provides  tliat  "  in  an 
action  by  or  against  a  corporation  the 
complaint  must  aver  that  the  plaintiff 
or  defendant,  as  the  case  ma^'  be,  is  a 
corporation,"  the  courts  of  Wisconsin 
take  judicial  notice  of  the  incorporation 
of  a  city  of  the  state,  and  a  complaint 
against  a  city  need  not  aver  its  corpo- 
rate character.  Smith  v.  Janesville, 
53  Wis.  680. 

1.  Alabama. — Selma,  etc.,  R.  Co.  v. 
Tipton,  5  Ala.  787;  Eslava  ik  Ames 
Plow  Co.,  47  Ala.  384. 

California. — California  Steam  Nav. 
Co.  V.  Wright,  6  Cal.  258. 

Illinois. — Spangler  v.  Indiana,  etc., 
R.  Co.,  21  111.276. 

Indiana. — Paine  v..  Lake  Erie,  etc., 
R.  Co.,  31  Ind.  283;  Washer  v.  AUens- 
ville,  etc.,  Turnpike  Co.,  81  Ind.  78; 
State  V.  Stout,  61  Ind.  144;  Walker  v. 
Shelbyville,  etc.,  Turnpike  Co.,  80  Ind. 

452- 

lotva. — Fort  Dodge  City  School 
Dist.  t'.  Wahkansa  Tp.,  15  Iowa  434; 
Stier  V.  Oskaloosa,  41  Iowa  353;  Home 
Ins.  Co.  V.  Northwestern  Packet  Co., 
32  Iowa  244. 

Kentucky.  —  Instone  v.  Frankfort 
Bridge  Co.,  2  Bibb  (Ky.)  576. 

Michigan. — Palmiter  v.  Pere  Mar- 
quette Lumber  Co.,  31  Mich.  183. 

Minnesota. —  Dodge  v.  Minnesota 
Plastic  Slate  Roofing  Co.,  14  Minn.  49. 

Mississippi. — Chillicothe  Sav.  Assoc. 
V.  Ruegger,  60  Mo.  218. 

Nevada. —  Little  v.  Virginia,  etc., 
Water  Co.,  9  Nev.  317. 

Ne-M  York. — Sun  Mut.  Ins.  Co.  v. 
Dwight,  I  Hilt.  (N.  Y.)  50;  American 
Baptist  Home  Mission  Soc.  v.  Foote, 
52  Hun  (N.  Y.)  307;  Columbia  Bank 
f.  Jackson  (City  Ct.),  4  N.  Y.  Supp. 
433  ;  Gorton  Steamer  Co.  v.  Spoftbrd, 
5  Civ.   Pro.   Rep.  (N.  Y.CityCt.)  116. 

Ohio. — Smith  v.  Weed  Sewing  Mach. 
Co.,  26  Ohio  St.  562. 

South  Carolina. —  Cheraw,  etc.,  R. 
Co.  V.  White,  14  S.  Car.  53;  Cheraw, 
etc.,  R.  Co.  V.  Garland,   14  S.  Car.  63. 
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Texas. — Way  t;.  Sumner  Bank  (Tex. 
Civ.  A  pp.  1895),  30  S.  W.  Rep.  497. 

Wisconsin. — Chickerming  Lodge 
No.  55  V.  McDonald,  16  Wis.  113, 

Where  Facts  Alleged  Show  Corporate 
Existence. — If  the  facts  alleged  show 
that  defendant  is  a  corporation,  no  spe- 
cific allegation  to  that  effect  is  neces- 
sary. Falconer  v.  Campbell,  2  McLean 
(U.  S.)  195. 

Allegations  toy  Way  of  Recital. — It  has 
been  held  that  an  allegation  of  corpo- 
rate existence  will  be  sufficient  though 
made  by  way  of  recital.  Falconer  v. 
Campbell,  2  McLean  (U.  S.)  195. 

2.  Lake  Erie,  etc.,  R.  Co.  f.  Griffin,  8 
Ind.  App.  48;Traber  v.  Bright,  32  Ind. 
69;  Sun  City  Bank  v.  Neff,  50  Kan. 506; 
Dodge  V.  Minnesota  Plastic  Slate  Roof- 
ing Co.,  14  Minn.  49;  Broome  v.  Galena, 
etc..  Packet  Co.,  9  Minn.  239;  Terri- 
tory V.  Virginia  Road  Co.,  2  Mont.  96; 
Stoddard  v.  Onondaga  Annual  Confer- 
ence, 12  Barb.  (N.  Y.)  573;  Texas,  etc., 
R.  Co.  V.  Virginia  Branch  Land,  etc., 
Co.  (Tex.  18S7),  7  S.  W.  Rep.  341; 
Houston  Water- Works  v.  Kennedy,  70 
Tex.  233;  Saunders  v.  Sioux  City  Nur- 
sery, 6  Utah  431  ;  Minter  v.  Union  Pac. 
R.Co.,  3  Utah  500. 

3.  Paine  v.  Lake  Erie,  etc.,  R.  Co.,  31 
Ind.  283;  Smith  v.  Weed  Sewing  Mach. 
Co.,  26  Ohio  St.  562  ;  Cheraw,  etc.,  R. 
Co.  f.  White,  14  S.  Car.  51;  Cheraw, 
etc.,  R.  Co,  V.  Garland,  14  S.  Car.  63; 
Dodge  V.  Minnesota  Plastic  Slate 
Roofing  Co.,  14  Minn.  49;  Sun  Mut. 
Ins.  Co.  V.  Dwight,  i  Hilt.  (N.  Y.)  50. 
To  the  contrary  are  the  decisions  in 
Devoss  V.  Gray,  22  Ohio  St.  160,  in 
which  it  was  held  that  where  the  cor- 
poration is  foreign  the  act  creating  it 
must  be  specially  pleaded ;  and  Central 
Mfg.  Co.  V.  Hartshorne,  3  Conn.  199, 
in  which  it  was  held  that  where  the 
corporation  is  a  domestic  one  and 
created  by  a  private  act,  the  act  must  be 
specially  pleaded. 

4.  Stoddard  v.  Onondaga  Annual 
Conference,    12   Barb.    (N.    Y.)     573; 
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what  purpose  defendant  was  incorporated, *  nor  is  it  necessary  to 
specially  allege  a  compliance  with  every  particular  circumstance 
relating  to  its  organization,  which  is  required  before  it  can  become 
invested  with  the  privileges  and  powers  conferred  by  its  charter.* 

(3)  Sufficient  Allegations. — The  allegations  of  corporate  exist- 
ence set  out  in  the  notes  have  been  held  sufficient.^ 

(4)  Repetition  in  Different  Counts. — In  one  state  it  has  been 
held  that  if  the  complaint  contains  several  counts,  the  averment 
of  corporate  existence  must  be  repeated  in  each  count.*    In  other 


Utica  Bank  v.  Smalley,  2  Cow.  (N.  Y.) 
77«;  Grays  t".  Lynchburg,  etc.,  Turnpike 
Co.,  4  Rand,  (Va.)  578;  State  v.  Stout, 
61  Ind.  144;  Washer  t;.  Allensville,  etc., 
Turnpike  Co.,  81  Ind.  78  ;  Instone  v. 
Frankfort  Bridge  Co.,  2  Bibb  (I^y.)  576. 

1.  Stoddard  v.  Onondaga  Annual 
Conference,  12  Barb.  (N.  Y.)  573. 

2.  Selma,  etc.,  R.  Co.  v.  Tipton,  5 
Ala.  787;  South  Yuba  Water,  etc.,  Co. 
V.  Rosa,  80  Cal.  333;  Cheraw,  etc.,  R. 
Co.  1'.  White,  14  S.  Car.  53;  Cheraw, 
etc.,  R.  Co.  V.  Garland,  14  S.  Car.  63. 

Contra,  dictum  in  St.  Paul  Division 
No.  I  V.  Brown,  9  Minn.  157. 

3.  "  The  defendant  is  a  corporation 
or  company  established  and  doing  busi- 
ness under  and  by  A'irtue  of  the  laws  of 
the  state  of  Illinois."  Broome  v.  Ga- 
lena, etc.,  Packet  Co.,  9  Minn.  239. 

"  That  the  said  defendant  is  a  corpo- 
ration constituted  and  organized  under 
the  laws  of  the  state  of  Minnesota." 
Dodge  V.  Minnesota  Plastic  Slate  Roof- 
ing Co.,  14  Minn.  49. 

"  That  plaintiff  is  a  corporate  body 
duly  incorporated  by  the  laws  of  Mas- 
sachusetts "  (at  least  after  judgment  by 
default).  Eslava  v.  Ames  Plow  Co., 
47  Ala.  384. 

"That  the  plaintiff  is  a  joint  stock 
copartnersliip  association,  limited,  duly 
organized  under  and  by  virtue  of  the 
laws  of  the  state  of  Pennsylvania,  with 
the  power  to  sue  and  be  sued  in  its  cor- 
porate name  as  a  corporation."  Gorton 
Steamer  Co.  v.  Spoflford,  5  Civ.  Pro. 
Rep.  (N.  Y.  City  Ct.)  116. 

"That  the  plaintiff"  is,  and  at  the 
times  hereinafter  stated  was,  a  banking 
association  created  b}'  and  organized 
under  th*e  laws  of  the  state  of  New 
York,  with  its  banking  house  located, 
and  principally  transacting  business,  at 
the  city  of  New  York."  Columbia  Bank 
V.  Jackson    (City   Ct.),  4  N.  Y.    Supp. 

433- 

"That  the  plaintiff  was  and  still  is  a 
body  corporate  and  politic,  created  un- 


der the  name  and  style  aforesaid." 
Spangler  v.  Indiana,  etc.,  R.  Co.,  21 
111.  276. 

"  That  plaintiff  is  a  corporation  un- 
der the  laws  of  the  state  of  Indiana." 
Walker  v.  Shelbyville,  etc.,  Turnpike 
Co.,  80  Ind.  452. 

"  That  the  plaintiff  is  a  lodge  of  the 
Independent  Order  of  Odd  Fellows, 
dul}^  chartered  and  organized  as  such 
lodge  according  to  the  rules  and  by- 
laws of  the  order  by  the  Grand  Lodge  of 
Odd  Fellows  of  the  state  of  Wisconsin, 
January  19,1851."  Chickerming  Lodge 
No.  55  V.  McDonald,  16  Wis.  113, 

"That  the  defendant  was  and  still  is 
a  corporation  created  by  authority  of 
the  state  of  Iowa,  in  Mahaska  County, 
Iowa,  under  the  name  and  style  of  the 
city  of  Oskaloosa."  Stier  v.  Oskaloosa, 
4riowa  353. 

"  That  said  company  was  organized 
April  10,  1866,  by  articles  of  association 
filed  and  recorded  in  the  Jefferson  Coun- 
ty recorder's  office  on  said  day,  a  copy 
of  which  articles  of  association  is  ■  filed 
herewith  as  part  hereof;  and  said  com- 
pany carried  on  said  business  at  said 
Madison."  Traber  v.  Bright,  32  Ind. 
69. 

"  That  defendant  is  a  corporation 
duly  organized  and  doing  business  as 
such  in  the  state  of  Nevada."  Little 
V,  Virginia,  etc.,  Water  Co.,  9  Nev. 
317.  But  see  Brock  v.  North  Western 
Fuel  Co.,  130  U.  S.  341. 

"That  plaintiff  is  a  body  duly  and 
legally  incorporated  by  and  under  the 
laws  of  the  state  of  Texas"  (under  a 
statute  which  provides  that  in  plead- 
ing the  charter  or  act  of  incorporation 
it  will  be  sufficient  to  allege  that  such 
corporation  was  "duly  incorporated"). 
Texas,  etc.,  R.  Go.  v.  Virginia  Ranch 
Land,  etc.,  Co.  (Tex.  1887),  7  S.  W. 
Rep.  341. 

4.  Loup  V.  California  Southern  R. 
Co.,  63  Cal.  99;  People  v.  Central  Pac. 
R.  Co.,  83  Cal.  393. 
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jurisdictions,  it  has  been  held  sufficient  to  state  corporate  exist- 
ence in  one  count  only.* 

c.  Denial  OF  Corporate  Existence— (i)  The  General  Issue 
— At  Common  Law. — As  to  whether  or  not  the  general  issue  will 
operate  as  a  denial  of  corporate  existence,  so  as  to  make  it  nec- 
essary for  the  plaintiff  to  prove  corporate  existence,  the  authorities 
are  conflicting,  the  decisions  in  the  same  state,  even,  not  being 
harmonious.  A  large  number  of  decisions  hold  that  if  the  general 
issue  is  pleaded,  it  is  necessary  for  the  plaintiff  to  show  corporate 
existence.* 


1.  West  V.  Eureka  Imp.  Co.,  40 
Minn.  394;  AuU  Sav.  Bank  v.  Lexing- 
ton, 74  Mo.  104. 

2.  Alabama.  —  Lucas  v.  Georgia 
Bank,  2  Stew.  (Ala.)  147. 

Arkansas. — Odd  Fellows  Bldg.  As- 
soc. V.  Hogan,  28  Ark.  264. 

Illinois. — Hargrave  v.  State  Bank,  i 
111.  122;  Jones  7'.  State  Bank,  i  111.  124. 

Indiana. —  Richardson  v.  St.  Joseph 
Iron  Co.,  5  Blackf.  (Ind.)  146. 

Afarylajid. — Agnew  v.  Gettysburg 
Bank,  2  Har.  &  G.  (Md.)  478. 

Massachusetts. — Moslert'.  Potter,  12 1 
Mass.  89;  Hebron  Church  v.  Smith, 
121  Mass.  90,  note. 

Michigan. — Farmers,  etc..  Bank  v. 
Troy  City  Bank,  i  Dougl.  (Mich.)  457; 
Owen  V.  Farmers'  Bank,  2  Dougl. 
(Mich.)  134;  Smith  v.  Adrian,  i 
Mich.  495. 

Mississippi. — Carmichael  v.  School 
Land  Trustees,  3  How.  (Miss.)  84. 

Neiv  Hampshire. — Society,  etc.,  v. 
Young,  2  N.  H.  310. 

IVezv  Jersey. — Bennington  Iron  Co. 
■v.  Rutherford,  iS  N.  J.  L.  105. 

New  Tork. — Wood  t'.  Jefferson 
Coimty  Bank,  9  Cow.  (N.  Y.)  194; 
Vernon  Soc.  v.  Hills,  6  Cow.  (N.  Y.) 
23  ;  Welland  Canal  Co.  v.  Hathaway,  8 
Wend.  (N.  Y.)  480;  Waterville  Bank 
V.  Beltser,  13  How.  Pr,  (N.  Y;  Supreme 
Ct.)  270;  Marine,  etc.,  Ins.  Bank  v. 
Jauncey,  i  Barb.  (N.  Y.)  4S7;  Jackson 
V.  Plumbe,  8  Johns.  (N.  Y.)  378;  U.  S. 
Bank  v.  Stearns,  15  Wend.  (N.  Y.)  314; 
Bill  t;.  Fourth  Great  Western  Turn- 
pike Co.,  14  Johns.  (N.  Y.)  416;  Utica 
Bank  v.  Smalley,  2  Cow.  (N.  Y.)  770; 
Dutchess  Cotton  Manufactory  v.  Davis, 
14  Johns.  (N.  Y.)  245;  Proprietors, 
etc.,  V.  Horton,  6  Hill  (N.  Y.)  502; 
Auburn  Bank  v.  Weed,  19  Johns.  (N. 
Y.)  303;  Williams  v.  Michigan  Bank, 
7  Wend.  (N.  Y.)  539;  Utica  Ins.  Co.  v. 
Tilman,  i  Wend.  (N.  Y.)  555. 

North   Carolina. — Buncombe  Turn- 


pike Co.  V.  M'Carson,  i  Dev.  &  B.  (N. 
Car.)  309. 

Ohio. — Lewis  v.  Kentucky  Bank,  12 
Ohio   132. 

Tennessee. — Jamaica  Bank  r;.  Jeffer- 
son, 92  Tenn.  537. 

Texas. — Holloway  v,  Memphis,  etc., 
R.  Co.,  23  Tex.  465. 

Virginia. — Rees  v.  Conococheague 
Bank,  5  Rand.  (Va.)  326;  Taylor  v. 
Alexandria  Bank,  5  Leigh  (Va.)  471; 
Jackson  v.  Marietta  Bank,  9  Leigh 
(Va.)  240;  Legrand  T'.  Hampden  Sid- 
ney College,  5  Munf.  (Va.)  324;  Graj'S 
V.  Lynchburg,  etc..  Turnpike  Co.,  4 
Rand.  (Va.)  578. 

West  Virginia. — Hart  v.  Baltimore, 
etc.,  R.  Co.,  6  W.  Va.  336. 

Wisconsin. — McKnight  v.  Mineral 
Point,  Burn.  (Wis.)  197. 

England. — Henriques  v.  Dutch  West 
India  Co.,  2  Ld.  Raym.  1535;  Norris 
V.  Staps,  Hob.  211;  Peters  v.  Mills, 
cited  in  Buller's  N.  P.  107. 
'  Tbe  Case  of  Henriques  v.  Dutch  West 
India  Co.,  2  Ld.  Raym.  1555,  is  the 
case  most  usually  cited  as  the  leading 
one  establishing  the  doctrine  that  the 
plaintiff  must  prove  its  corporate  exist- 
ence when  the  defendant  pleads  the 
general  issue.  But  it  has  been  denied 
that  this  case  does  so  decide :  ''The 
authorities  referred  to  by  the  plaintiff 
rest  for  support  principally  on  the  case 
of  Henriques  v.  Dutch  West  India  Co., 
2  Ld.  Raym.  1535,  but  an  examina- 
tion of  that  case  will  show  that  the 
point  was  not  decided.  It  was  a  writ  of 
error  from  the  Common  Pleas.  Two 
errors  were  relied  on — that  there  was 
no  sufficient  warrant  of  attorney'  to 
execute  a  bail  bond,  upon  which  judg- 
ment had  been  entered,  in  the  Common 
Pleas;  and  that  costs  were  improperly 
rendered.  The  court  reversed  the  judg- 
ment as  to  the  costs,  and  affirmed  it  as 
to  the  residue.  From  this  judgment  a 
writ  of  error  was  prosecuted  to  the 
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But  the  weight  of  authority  is  to  the  effect  that  the  general 
issue  pleaded  operates  as  an  admission  of  the  plaintiff's  corporate 
existence,  and  relieves  a  plaintiff  company  of  the  necessity  of 
proving  its  existence  as  a  corporation.* 


House  of  Lords,  where,  in  addition  to 
the  errors  assigned  in  the  King's  Bench, 
it  was  insisted  that  no  recognizance  in 
England  could  be  given  to  the  Dutch 
West  India  Company  ;  for,  that  the  law 
of  England  would  not  take  notice  of 
anv  foreign  corporation;  nor  could  they 
maintain  an  action  at  common  law  in 
their  corporate  name,  but  must  sue,  if 
at  all,  in  the  name  of  the  persons  com- 
prising the  company.  To  this  it  was  an- 
swered, by  counsel,  that  the  plaintiflFs 
were  estopped  by  their  recognizance 
to  say  there  was  no  such  company;  and 
where  an  action  is  brought  by  a  cor- 
poration, they  need  not  show  how  they 
were  incorporated.  But  upon  the  gen- 
eral issue  pleaded  by  the  defendants, 
the  plaintiffs  must  prove  they  are  a  cor- 
poration. In  a  note  to  the  case,  the 
reporter  says:  'And  upon  the  trial, 
Lord  Chancellor  King  told  me  he  made 
the  plaintiflFs  give  in  evidence  the  prop- 
er instruments  whereby,  bj'  the  law  of 
Holland,  they  were  effectually  created 
a  corporation  there.'  The  judgment  of 
the  King's  Bench  was  affirmed.  It  is 
very  certain  that  the  point  under  dis- 
cussion did  not  and  could  not  arise  in 
judgment,  either  in  the  King's  Bench 
or  House  of  Lords.  And  this  case  is 
no  authority  in  support  of  the  position 
that  the  plaintiffs,  under  the  general- 
issue,  must  prove  their  corporate  char- 
acter, unless  it  can  be  considered  that 
the  statements  of  counsel,  arguendo, 
,  or  the  loose  note  of  the  reporter,  as  to 
what  Lord  King  told  him  took  place  on 
the  trial  in  the  Common  Pleas,  can  be 
so  considered."  Per  Ormond,  J.,  in 
Prince    v.  Commercial  Bank,    i    Ala. 

243- 

Massachusetts. — Under  the  Gen.  Stat., 
c.  129,  if  the  declaration  describes  the 
plaintiff  as  a  corporation,  by  reference 
to  the  writ  in  which  the  plaintiff  is  so 
described,  and  the  answer  denies  each 
and  every  allegation  in  the  plaintifTs 
declaration,  the  plaintiflTs  incorporation 
is  put  in  issuvC.  Mosler  v.  Potter,  121 
Mass.  89;  Hebron  Church  v.  Smith,  121 
Mass.  90,  note. 

Where  plaintiffs  sue  as  a  corporation, 
and  the  defendant,  on  pleading  the  gen- 
eral issue,  gives  rlotice.  conformably 
to  the  rule  of  court,  that  he  will  deny 


their  corporate  existence,  they  must 
prove  it.  Newburyport  First  Univer- 
salist  Soc.  V.  Currier,  3  Met.  (Mass.) 
417. 

1.  Alabama. — Prince  v.  Commercial 
Bank,  i  Ala.  241. 

Arkansas. — Washington  v.  Finley, 
10  Ark.  423 ;  McKiel  v.  Real  Estate 
Bank,  4  Ark.  592 ;  Mississippi,  etc.,  R. 
Co.  V.  Cross,  20  Ark.  444. 

Connecticut. —  People's  Sav.  Bank, 
etc.,  Assoc.  V.  Collins,  27  Conn.  142; 
Brown  v.  Illius,  27  Conn.  84;  Litch- 
field Bank  v.  Church,  29  Conn.  137; 
New  Haven  Steam-Boat,  etc.,  Co.  v. 
Vanderbilt,  16  Conn.  427;  Phenix 
Bank  v.  Curtis,  14  Conn.  437. 

Illinois. —  Mclntire  v.  Preston,  10 
111.  48;  Bailey  r;.  Valley  Nat.  Bank, 
127  111.  332,  21  111.  App.  642;  Gay  v. 
Keys,  30  111.  413. 

Indiana. — Dunning  n.  New  Albany, 
etc.,  R.  Co.,  2  Ind.  437;  Railsback  v. 
Liberty,  etc.,  Turnpike  Co.,  2  Ind.  656. 

Kentucky .—'Y^.y\ov  v.  State  Bank,  7 
T.  B.  Mon.  (Ky.)  584. 

Mai7ie. — Penobscot  Boom  Corp.  v. 
Lamson,  16  Me.  224;  Rockland,  etc., 
Steamboat  Co.  v.  Sewall,  78  Me.  167; 
Savage  Mfg.  Co.  v.  Armstrong,  17 
Me.  34;  Putnam  Free  School  v.  Fisher, 
30  Me.  523;  Freeman  v.  Machias  Wa- 
ter Power,  etc.,  Co.,  38  Me.  343;  Old- 
town,  etc.,  R.  Co.  V.  Veazie,  39  Me. 
571  ;  Penobscot,  etc.,  R.  Co.  v.  Dunn, 
39  Me.  587;  Ticonic  Nat.  Bank  x'.  Bag- 
ley, 68  Me.  249;  Orono  v.  Wedgewood, 
44  Me.  49;  Roxbury  v.  Huston,  37 
Me.  42. 

Maryland.  —  Metropolis  Bank  v. 
Orme,  3  Gill  (Md.)  443;  Whittington 
V.  Farmers  Bank,  5  Har.  &  J.  (Md.)  489. 

Massachusetts.  —  Monumoi  Great 
Beach  v.  Rogers,  i  Mass.  159. 

Michigan.  —  Lake  Superior  Bldg. 
Co.  V.  Thompson,  32  Mich.  293;  Smith 
V.  Adrian,  i  Mich.  495  ;  Wilson  Sewing 
Mach.  Co.  V.  Spears,  50  Mich.  534. 

Mississippi. — Reed  ?'.  Benton,  etc., 
R.  etc.,  Co.,  4  How.  (Miss.)  257. 

New  Hampshire. — Concord  v.  Mc- 
lntire, 6  N.  H.  527;  School  Dist.  No. 
I  -v.  Blaisdell,  6  N.  H.  197. 

Neiv  Jersey.  —  Star  Brick  Co.  v. 
Ridsdale,  36  N.  J.  L.  229. 

Ne-w  Mexico.  —  Butterfield's  Over- 
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Corporate  Existence  of  the  Defendant. — So,  also,  the  general  issue  admits 
the  corporate  existence  of  the  defendant ;  the  defendant  does  not 
put  its  own  corporate  existence  in  issue  by  pleading  the  general 
issue.* 

Under  the  Code. — Most  of  the  decisions  under  the  code  hold  that 
a  general  denial  does  not  put  in  issue  corporate  existence  ;*  and 


land  Dispatch  Co.   v.    Wedeles,   i   N. 
Mex.  528. 

Pentisylva7iia.  —  Rheem  v.  Nauga- 
tuck  Wheel  Co.,  33  Pa.  St.  358. 

Vermont. — Boston  Type,  etc..  Found- 
ry V.  Spooner,  5  Vt.  93 ;  Lord  v. 
Bigelow,  8  Vt.  445. 

Virginia.  —  Gillett  v.  American 
Stove,  etc.,  Co.,  29  Gratt.  (Va.)  565. 

United  States. — Pullman  v.  Upton, 
96  U.  S.  328;  Society,  etc.  t;.  Pawlet, 
4  Pet.  (U.  S.)  500;  Conard  v.  Atlantic 
Ins.  Co.,  I  Pet.  (U.  S.)  '450;  Union 
Cement  Co.  v.  Noble,  15  Fed.  Rep.  503. 

1.  Independent  Order  of  Mut.  Aid 
V.  Paine,  122  111.  625. 

In  an  action  of,  assumpsit  upon  a 
certificate  of  membership,  against  a 
mutual  aid  association,  by  the  benefici- 
ary of  the  deceased  member,  to  recover 
the  sum  agreed  to  be  paid  on  his  death, 
the  defendant  pleaded  the  general  issue 
and  non  est  factum.  On  the  trial  the 
defendant  offered  to  prove  that  the  lodge 
of  which  the  deceased  was  a  member 
had  not  been  properly  organized,  al- 
though it  was  acting  as  a  body,  under 
its  charter,  with  the  knowledge  and 
sanction  of  the  defendant  association ; 
the  court  held  that  the  proposed  evi- 
dence was  not  pertinent  to  the  issues, 
under  the  pleas.  Independent  Order  of 
Mut.  Aid  V.  Paine,  122  111.  625. 

Venue. — In  actions  against  a  corpora- 
tion, the  plea  of  the  general  issue  ad- 
mits its  capability  of  being  sued  where 
the  action  was  commenced.  Freeman 
V.  Machias  Water  Power,  etc.,  Co.,  38 
Me.  343. 

MassachusettB. — In  an  action  against 
the  "  Adams  Express  Company,"  the 
declaration  alleged  that  the  defendants 
were  "  a  company  having  a  place  of 
business "  in  Massachusetts,  and  the 
answer  denied  each  and  every  allega- 
tion of  the  plaintiif.  It  was  held  that, 
whether  or  not  the  declaration  suffi- 
ciently alleged  that  the  defendants 
were  a  corporation,  the  plaintiff"  was 
bound  to  prove  it  as  a  fact  if  the  defend- 
ants denied  it  at  the  trial.  Gott  v.  Ad- 
ams Express  Co.,  100  Mass.  320. 

Michigan. — The  plea  of  the  general 


issue,  from  a  defendant  sued  in  a  cor- 
porate name,  is,  in  effect,  under  H.  S., 
\  8142,  an  admission  that  it  is  sued  in 
the  right  name.  Lake  Superior  Bldg. 
Co.  V.  Thompson,  32  Mich.  293. 

2.  California.  —  California  Steam 
Nav.  Co.  V.  Wright,  6  Cal.  258. 

hidiana. — Hubbard  v.  Chappel,  14 
Ind,  601;  Indianapolis  Furnace,  etc., 
Co.  V.  Herkimer,  46  Ind.  142;  Cicero 
Hygiene  Draining  Co.  v.  Craighead, 
28  Ind.  274;  Bartholomew  County  v. 
Bright,  iS  Ind.  93  ;  Harrison  v.  Martins- 
ville, etc.,  R.  Co.,  16  Ind.  505;  Wiles  v. 
Philippi  Church,  63  Ind.  206;  Price  v. 
Grand  Rapids,  etc.,  R.  Co.,  iS  Ind.  137; 
Carpenter  v.  Mercantile  Bank,  17  Ind. 
253;  Jones  V.  Cincinnati  Type  Foundry 
Co.,  14  Ind.  89;  Hardy  v.  Merriweather, 
14  Ind.  203;  Adams  Express  Co.  v. 
Hill,  43  Ind.  157;  Guaga  Iron  Co.  v. 
Dawson,  4  Blackf.  (Ind.)  202. 

Minnesota. — Rock  Island  First  Nat. 
Bank  v.  Loyhed,  28  Minn.  396. 

Missouri. — Farmers',  etc.,  Bank  v. 
Williamson,  61  Mo.  259. 

Nebraska. — National  L.  Ins.  Co.  v. 
Robinson,  8  Neb.  452  ;  Zunkle  v.  Cun- 
ningham, 10  Neb.  162 ;  Dietrichs  v. 
Lincoln,  etc.,  R.  Co.,  13  Neb.  43;  Her- 
ron  V.  Cole,  25  Neb.  692;  Swift  v. 
Crawford,  34  Neb.  450. 

Ne-w  Tork.  —  Genesee  Bank  v. 
Patchin  Bank,  13  N.  Y.  309;Water- 
ville  Bank  v.  Beltser,  13  How.  Pr.  (N. 
Y.  Supreme  Ct.)  270;  Havana  Bank  v. 
Wickham,  7  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  134;  Concordia  Sav.,  etc.,  Assoc. 
V.  Read,  93  N.  Y.  474. 

Ohio. — Elektron  Mfg.  Co.  v.  Jones 
Bros.  Electric  Co.,  8  Ohio  Cir.  Ct.  Rep. 

3"- 

South  Carolina. — Palmetto  Lumber 
Co.  V.  Risley,  25  S.  Car.  309;  Liberian 
Exodus  Joint-Stock  Steamship  Co.  v. 
Rodgers,  21  S.  Car.  27;  Commercial 
Ins.,  etc.,  Co.  v.  Turner,  8  S.  Car.  107. 
Washington. — Under  Code  of  Pro., 
§  194,  which  requires  the  answer  to 
contain  a  general  or  specific  denial 
of  each  material  allegation  of  the  com- 
plaint controverted  by  defendant,  a 
general  denial  is  sufficient  to  require 
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that  a  defendant  sued  as  a  corporation  cannot  raise  the  question 
of  its  corporate  existence  by  means  of  a  general  denial.^ 

(2)  Special  Pleas — (a)  Generally. — As  the  complement  of  the  rule 
deducible  from  the  majority  of  the  cases  as  stated  in  the  fore- 
going section,  it  may  be  laid  down  that  corporate  existence  can 
only  be  put  in  issue  by  a  special  plea  in  abatement  or  in  bar,*  and 


plaintiff  to  prove  its  corporate  char- 
acter. Denver  v.  Spokane  Falls,  7 
Wash.  226. 

Wisco7isin. — Williams  Mower,  etc., 
Co.  V.  Smith,  33  Wis.  530. 

United  States. — Imperial  Refining 
Co.  V.  Wyman,  38  Fed.  Rep.  574. 

Contra. — It  has  been  held  by  a  few 
decisions  that  a  plea  in  a  general  denial 
does  not  admit  the  corporate  existence 
of  plaintiff  where  that  is  a  necessary 
allegation  of  the  complaint.  Girls' 
Industrial  Home  v.  Fritchey,  10  Mo. 
App.  344;  Chance  v.  Indianapolis,  etc., 
Gravel  Road  Co.,  32  Ind.  472 ;  Den- 
ver T'.  Spokane  Falls,  7  Wash.  230 ; 
Auburn  Bank  v.  Weed,  ig  Johns.  (N. 
Y.)  300;  Williams  v.  Michigan  Bank, 
7  Wend.  (N.  Y .)  539  ;  and  in  Colorado 
the  rule  seems  to  be  that  under  a  gen- 
eral denial  a  foreign  corporation  must 
prove  corporate  existence  and  that  a 
domestic  corporation  need  not.  Hum- 
mel V.  Central  City  First  Nat.  Bank, 
2  Colo.  App.  582. 

1.  Garneau  v.  Port  Blakely  Mill 
Co.,  8  Wash.  468;  Rembert  v.  South 
Carolina  R.  Co.,  31  S.  Car.  309;  Black- 
shire  V.  Iowa  Homestead  Co.,  39  Iowa 
624;  Adams  Express  Co.  v.  Hill,  43 
Ind.  157.  Where  the  complaint  al- 
leges that  the  defendant  is  a  corpora- 
tion, and  the  answer  denies  each  and 
every  allegation  in  said  complaint  con- 
tained, and  each  and  every  part  and 
portion  thereof,  not  thereinafter  ex- 
pressly admitted,  qualified,  or  denied, 
and  then  goes  on  to  allege  acts  done  by 
defendant,  without  showing  that  they 
were  done  in  any  other  capacity  than 
that  alleged  of  defendant  in  the  com- 
plaint, the  allegation  of  corporation,  in 
the  complaint,  stands  admitted.  St. 
Anthony  Falls  Water  Power  Co.  v. 
King  Wrought-Iron  Bridge  Co.,  23 
Minn.  187. 

2.  Alabama. — Prince  v.  Commercial 
Bank,  i  Ala.  241 ;  Montgomery  R.  Co. 
V.  Hurst,  9  Ala.  513;  Johnson  v.  Han- 
over Nat.  Bank,  88  Ala.  271. 

Cotifiecticut. — Phenix  Bank  v.  Cur- 
tis, 14  Conn.  437;  West  Winsted  Sav. 
Bank,  etc.,  Assoc,  v.   Ford,  27  Conn. 


282 ;  Litchfield  Bank  zk  Church,  29 
Conn.  137;  People's  Sav.  Bank,  etc., 
Assoc.  V.  Collins,  27  Conn.  142  ;  Brown 
V.  Illius,  27  Conn.  84. 

Florida.  —  Arnau  v.  Florida  First 
Nat.  Bank  (Fla.  1895),  18  So.  Rep.  786. 

Illinois.  —  Mclntire  v.  Preston,  10 
111.  48;  Spangler  v.  Indiana,  etc.,  R. 
Co.,  21  111.  276;  Bailey  v.  Valley  Nat. 
Bank,  127  111.  332. 

Indiana. —  Heaston  v.  Cincinnati, 
etc.,  R.  Co.,  16  Ind.  275;  Jones  v.  Cin- 
cinnati Type  Foundry  Co.,  14  Ind.  89; 
Guaga  Iron  Co.  v.  Dawson,  4  Blackf. 
(Ind.)  202;  Dunning  v.  New  Albany, 
etc.,  R.  Co.,  2  Ind.  437;  Railsback  t;. 
Liberty,  etc.,  Turnpike  Co.,  2  Ind.  656 ; 
Cicero  Hygiene  Draining  Co.  w.  Craig- 
head, 28  Ind.  274;  Adams  Express  Co. 
V.  Hill,  43  Ind.  157;  Foster's  Branch 
Ditching  Co.  v.  Makepeace,  45  Ind. 
226;  Bartholomew  County  v.  Bright, 
18  Ind.  93. 

Kentuckv- — Taylor  v.  State  Bank, 
7T.  B.  Mon.  (Ky.)  584. 

Maine.  —  Putnarf  Free  School  v. 
Fisher,  30  Me.  523  ;  Savage  Mfg.  Co.  x'. 
Armstrong,  17  Me.  34;  Trustees,  etc., 
V.  Kendrick,  12  Me.  3S1;  Penobscot 
Boom  Corp.  v.  Lamson,  16  Me.  224; 
Frdeman  v.  Machias  Water,  etc.,  Co., 
38  Me.  343 ;  Penobscot,  etc.,  R.  Co.  v. 
Dunn,  39  Me.  5S7 ;  Oldtown,  etc.,  R. 
Co.  V.  Veazie,  39  Me.  571 ;  Orono  v. 
Wedgewood,  44  Me.  49. 

Maryland. — Whiltington  v.  Farm- 
ers' Bank,  5  Har.  &  J.  (Md.)  489. 

Massac/itisetts.  —  Sutton  Parish  v. 
Cole,  3  Pick.  (Mass.)  245  ;  Monumoi 
Great  Beach  v.  Rogers,  i  Mass.  159; 
Kennebeck  Purchase  zk  Call,  i  Mass. 
484;  Gilbert  v.  Nantucket  Bank,  5 
Mass.  97;  Plymouth  Christian  Soc.  f. 
Macomber,  3  Met.  (Mass.)  235;  Green- 
wood V.  Lake  Shore  R.  Co.,  10  Gray 
(Mass.)  373. 

Michigan. — Smith  v.  Adrian,  i  Mich. 
495 ;  Grand  Rapids,  etc.,  R.  Co.  i'. 
Southwick,  30  Mich.  444;  Garton  v. 
Union  City  Nat.  Bank,  34  Mich.  279. 

Mississippi. — Reed  v.  Benton,  etc., 
R.,  etc.,  Co.,  4  How.  (Miss.)  257. 

Missouri. — Bulkley  v.  Big  Muddy 
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in  at  least  one  state  the  plea  must  be  verified. *  Either  of  these 
pleas  is  sufficient.^  But  it  has  been  held  that  a  technical  plea 
in  abatement  is  the  best  method  of  denying  corporate  existence.^ 
By  Pleading  Over  to  the  Merits,  the  existence  of  a  corporation  plain- 
tiff is  admitted."* 


Iron  Co.,  77  Mo.  105 ;  Young  Men's 
Christian  Assoc,  v.  Dubach,S2  Mo.  475. 

Nebraska. — National  L.  Ins.  Co.  v. 
Robinson,  8  Neb.  452. 

Nezv  Havips/nre. — Scliool  Dist.  No. 
I  V.  Blaisdell.  6  N.  H.  197  ;  Concord  t-. 
Mclntire,  6  N,  H.  527;  School  Dist. 
No.  I  V.  Bragdon,  23  N.  H.  507. 

New  yersey. — Bennington  Iron  Co. 
V.  Rutherford.  18  N.J.  L.  105. 

Neiv  Mexico. —  Butterfield's  Over- 
land Dispatch  Co.  v.  Wedeles,  i  N. 
Mex.  S2S. 

Nczv  rofk.—Dry  Dock,  etc.,  R.  Co. 
V.  North,  etc..  River  R.  Co.,  3  Misc. 
Rep.  (N.  Y.  C.  PI.)  61  ;  LaFayette  Ins. 
Co.  z'.  Rogers,  30  Barb.  (N.  Y.)  491; 
Kennedy  v.  Cotton,  28  Barb.  (N.  Y.) 
59;  Kingston  Carriage  Co.  v.  Hutton 
(Ulster  County  Ct.),   34   N.  Y.  Supp. 

IIOI. 

Ohio. — Methodist  Episcopal  Church 
V.  Wood,  5  Ohio  283. 

Peiinsvlvania. —  Campbell  v.  Gal- 
brcath,  5  Watts  (Pa,)  428;  Fritz  v. 
Montgomery  County,  17  Pa.  St.  130; 
Zion  Church  t- .  St.  Peter's  Church,  5 
W.  &S.  (Pa.)  215. 

Vermont. — Boston  Type. etc..  Found- 
ry V.  Spooner,  5  Vt.  93 ;  Manchester 
Bank  v.  Allen,  11  Vt.  306. 

Wisconsin. — Goodrich  -'.  Compound 
School  Dist.  No.  5,  2  Wis.  102. 

United  States. — Conard  v.  Atlantic 
Ins.  Co.,  I  Pet.  (U.  S.)45o;  Society, 
etc.,  V.  Pawlet,  4  Pet.  (tl.  S.)  501; 
Dental  Vulcanite  Co.  -'.  Wetherbee,  2 
Cliff.  (U.  S.)  555;  Kenton  Furnace  R., 
etc..  Co.  V.  Mc  Alpin,  5  Fed.  Rep.  737. 

Triable  in  a  Court  of  Law. — An  alle- 
gation, that  a  corporation  was  not 
properly  organized  and  has  no  exist- 
ence, is  a  question  that  can  be  tried  in 
a  court  of  law.  Thompson  v.  Guion, 
5  Jones  Eq.  (N.  Car.)  113. 

Proof  of  Defendant's  Incorporation. — 
The  rule  applies  to  the  necessity  to 
prove  the  defendant  a  corporation;  in 
an  action  against  a  corporation  it  is 
unnecessary  to  prove  the  existence  of . 
the  corporation,  unless  defendants  al- 
lege in  their  answer  that  they  are  not 
a  corporation.  Stone  v.  Western 
Transp.  Co.,  38  N.  Y.  240;  Hunne- 
man  v.  Fire  Dist.  No.  i,  37  Vt.  40. 
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In  an  action  against  a  religious  socie- 
ty who  have  acted  for  many  years  as  a 
corporation,  the  plaintiff  is  not  bound 
to  prove  a  formal  acceptance  by  the 
defendants  of  their  act  of  incorpora- 
tion, and  a  legal  organization  under  it^ 
if  not  denied  in  the  answer.  Whit- 
more  V.  Fourth  Congregational  Soc.» 
2  Gray  (Mass.)  306. 

In  an  action  against  a  religious 
society,  described  in  the  writ  as  "a 
body  corporate  for  certain  purposes, "^ 
if  the  defendants  would  deny  their  ex- 
istence, or  organization  as  a  corpora- 
tion, they  must  give  notice  in  a  specifica- 
tion of  defense  of  their  intention  to  do. 
so.  Townsend  v.  First  Freewill  Bap- 
tist Church,  6  Cush.  (Mass.)  279. 

1.  Rosenberg  v.  Claflin  Co.,  95  Ala. 
249,  decided  under  a  statute  which  pro- 
vides that  plaintiff  cannot  be  required 
to  prove  its  corporate  existence  unless 
the  same  is  denied  by  a  plea  verified  by- 
affidavit.  (Acts  of  Alabama,  1888, 
1SS9,  p.  57.)  As  to  verification  of  an- 
swer denying  corporate  existence,  see 
infra,  (3)  Ans-vers. 

2.  See  cases  cited  in  preceding  note. 

3.  Woodson  v.  Gallipolis  Bank,  4  B, 
Mon.  (Ky.)  203;  Jones  -'.  Tennessee 
Bank,  8  B.  Mon.  (Ky.)  123. 

Where  a  party  who  is  sued  as  a  cor- 
poration seeks  to  raise  the  question 
whether  defendant  is  a  corporation 
upon  or  dehors  the  record,  the  ques- 
tion is  one  to  be  presented  by  plea  in 
abatement  and  not  by  motion.  Ameri- 
can   Express  Co.   v.    Haggard,  37  III. 

465- 

4.  Commercial  Bank  v.  King,  47 
Iowa  64 ;  School  Dist.  No.  i  v.  Brag- 
don, 23  N.  H.  507;  Worrell  -•.  First 
Presbyterian  Church,  23  N.  J.  Eq.  96; 
French  f.  Donohue,  29  Minn,  in; 
Savage  Mfg.  Co.  v.  Armstrong,  17  Me. 
34 ;  Lehigh  Bridge  Co.  v.  Lehigh 
Coal,  etc.,  Co.,  4  Rawle  (Pa.)  9;  Zion~ 
Church  t'.  St.  Peter's  Church,  5  W.  & 
S.  (Pa.)  215;  Fritz  v.  Montgomerv 
County,  17  Pa.  St.  130;  Clark  v.  Turn- 
pike Co.,  13  Leg.  Int.  (Pa.)  156; 
Rheem  v.  Naugatuck  Wheel  Co.,  33 
Pa.  St.  358;  Adams  Express  Co.  v. 
King,  3  ill.  App.  316;  Clarke  v.  Miss- 
issippi Bank,  10  Ark.  516;  Washington 
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(b)  Nul  Tiel  Corporation — Pleaded  of  Plaintiff. — The  effect  of  a  plea  of 
Tiul  tiel  corporation  is  to  cast  on  the  plaintiff  the  burden  of  proving 
its  corporate  existence.* 


■z'.  Finley,  lo  Ark.  423;  Hull  v.  Ala- 
bama Gold  L.  Ins.  Co.,  79  Ga.  93;  Jones 
7'.  Cincinnati  Type  Foundry  Co.,  14 
Ind.  89;  Reed  v.  Benton,  etc.,  R.  etc., 
Co.,  4  How.  (Miss.)  257;  British  Ameri- 
can Land  Co.  v.  Ames,  6  Met.  (Mass.; 
391 ;  West  Winsted  Sav.  Bank,  etc., 
Assoc.  V.  Ford,  27  Conn.  282  ;  Lillard 
■V.  Porter,  2  Head  (Tenn.)  177;  Nova 
Scotia  Bank  -'.  Morrow,  15  New  Bruns. 
460.    . 

Inconsistency. — An  objection  that  a 
corporation  organized  for  charitable 
purposes  cannot  take  pay  for  services 
rendered,  is  untenable,  and  is  also  in- 
consistent with  a  denial  of  its  incor- 
poration. Girls'  Industrial  Home  v. 
Fritchey,  10  Mo.  App.  345. 

Matter  in  Abatement  and  Bar  in  One 
Answer. — When  an  answer  sets  up  a 
defense  in  bar,  and  also  denies  "that 
the  plaintifl"  is  a  corporation  duly  or- 
ganized," the  denial  will  be  stricken 
out  as  matter  in  abatement,  and  bar  can- 
not be  in  the  same  answer.  Oregon 
Cent.  R.  Co.  v.  Scoggin,  3  Oregon   162. 

Existence  of  Corporation  Defendant. — 
A  defendant  corporation,  by  pleading 
over  to  the  merits,  waives  any  right  it 
may  have  of  compelling  the  plaintiff" 
to  prove  its  incorporation.  Flynn  -'. 
Neosho,  114  Mo.  567;  Cribb  v.  Way- 
cross  Lumber  Co.,  82  Ga.  597. 

Massachusetts. — If  the  defendant,  in 
an  action  brought  in  a  police  court,  the 
rules  of  which  do  not  require  an  an- 
swer in  writing,  is  described  in  the 
writ  as  a  corporation,  the  plaintiff  is 
not  bound  to  prove  the  defendant's  in- 
corporation at  the  trial,  on  appeal,  in 
the  Superior  Court,  the  special  demand 
for  proof  of  such  fact,  under  Pub.  Stat., 
c.  167,  §§  87,  89,  having  been  made 
by  the  defendant  for  the  first  time  after 
the  entry  of  the  appeal  in  that  court. 
Cabana  v.  Holyoke  Conclave  No.  20, 
160  Mass.  1. 

1.  Alabatna. — Schlossz.  Montgomery 
Trade  Co.,  87  Ala.  411;  Montgomery 
R.  Co.  V.  Hurst,  9  Ala.  513. 

Arkansas.  —  Gaines  v.  Mississippi 
Bank,  12  Ark.  769;  Mahony  v.  State 
Bank,  4  Ark.  620;  Haj-  v.  State  Bank, 
5  Ark.  251 ;  Murphey  v.  State  Bank,  7 
Ark.  57 ;  State  v.  Washington  Sank, 
18  Ark.  554. 

Illinois. — Wheadon   v.   Peoria,  etc., 


R.  Co.,  42  111.  494 ;  Wood  v.  Kingston 
Coal  Co..  48  111.  356 \  Mitchell T'.  Deeds, 
49  111.416;  Alderman  v.  School  Direct- 
ors, etc.,  91  111.  179;  Brown  v.  Scottish- 
American  Mortg.  Co.,  no  111.  235; 
Hudson  V.  Green  Hill  Seminary  Corp., 
113  111.  618;  Ramsey  v.  Peoria  Marine, 
etc.,  Ins.  Co.,  55  111.  311;  Cross  v. 
Pinckney  ville  Mill  Co.,  17  111.  54;  Gris- 
wold  t'.  Peoria  University,  26  111.  41 ; 
Baker  f.  Backus,  32  111.  79;  Willard  v. 
Methodist  Episcopal  Church,  66  111. 
55 ;  Stone  v.  Great  Western  Oil  Co., 
41  111.  85;  Calumet  Paper  Co.  v. 
Knight,  etc.,  Co.,  43  111.  App.  566; 
Bailey  f.    Valley    Nat.   Bank,  127  111. 

332. 

Indiana. — Indianapolis  Furnace,  etc., 
Co.  t'.  Herkimer,  46  Ind.  142. 

Michigan. — Canal  St.  Gravel -Road 
Co.  t'.  Paas,  95  Mich.  373. 

Nc-M  York. — McFarlan  v.  Triton  Ins. 
Co.,  4  Den.  (N.  Y.)  392. 

United  States. — Baltimore,  etc.,  R. 
Co.  V.  Fifth  Baptist  Church,  loS  U.  S. 
317,  137  U.  S.  56S.    . 

Judicial  Knowledge. — But  where  the 
corporation  is  created  by  a  statute 
which  declares  that  the  existence  of  the 
corporation  shall  be  judicially  taken 
notice  of,  such  corporation  is  not 
bound  to  prove  its  existence,  although 
the  plea  of  7iul  tiel  corporation  is 
pleaded.  Anderson  v.  Kerns  Drain- 
ing Co.,  14  Ind.  199. 

Dissolution — In  an  action  by  a  cor- 
poration, upon  a  judgment,  under  the 
plea  of  7itil  tiel  corporation,  the  defend- 
ant cannot  show  a  dissolution  after  the 
judgment  was  rendered.  Perth  Amboy 
Steamboat  Co.  v.  Parker,  2  Phila.  (Pa.) 
67. 

When  Irrelevant. — A  plea  of  nul  tiel 
corporatio7i  to  a  complaint  which  de- 
scribes the  plaintiffs  as  "The  Saint 
Louis  Bagging  and  Rope  Company," 
without  more,  is  irrelevant,  and  may  be 
stricken  out.  Ware  v.  St.  Louis  Bag- 
ging, etc.,  Co.,  47  Ala.  667. 

Replication. — If  the  plea  of  nul  tiel 
corporation  be  answered,  the  replica- 
tion must  set  forth  specially  how  the 
plaintiffs  are  a  corporation,  if  their  in- 
corporating act  requires  certain  things 
to  be  done  before  they  can  become  such. 
Auburn  Bank  v.  Aikin,  18  Johns.  (N. 
Y.)  137- 
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Whether  in  Bar  or  in  Abatement. — Whethernu/  ite/  corporation  should 
be  considered  a  plea  in  bar  or  in  abatement,  does  not  seem  to  be 
well  settled.  Many  decisions  consider  it  a  plea  in  bar,*  but  there 
are  decisions  which  take  the  contrary  view  and  consider  it  a  plea 
in  abatement.^  And  there  are  still  others  holding  that  nu/  tiel 
£orporation  may  be  pleaded  either  in  abatement  or  in  bar.* 


Where,  to  a  plea  of  7iul  tiel  corpora- 
tion, the  corporation  replies  the  title  of 
the  act  by  which  it  became  a  body  cor- 
porate, as  authorized  by  the  New  York 
Rev.  Stat.,  the  title  must  be  stated  with 
entire  accuracy,  and  a  variance  between 
the  statement  and  the  title  in  the  act 
is  good  cause  of  demurrer,  if  the  act  be 
a  public  one.  Union  Bank  t'.  Dewey,  i 
Sandf.  (N.  Y.)  509. 

Admitting  Previous  Existence.— Where 
an  answer  of  7111I  tiel  corporation  ad- 
mits the  previous  existence  of  a  cor- 
poration, and  alleges  no  facts  sufficient 
to  show  that  it  has  ceased  to  exist,  it 
will  be  presumed  that  it  is  still  a  cor- 
poration and  in  the  possession  of  its 
corporate  rights.  Darrell  v.  Hilligoss, 
etc.,  Gravel  Road  Co.,  golnd.  264.  And 
if  the  answer  denies  the  existence,  at 
commencement  of  a  suit,  of  a  corpora- 
tion which  is  shown  to  have  once  ex- 
isted, it  must  particularly  set  forth  the 
manner  in  which  corporate  powers 
ceased.  Heaston  v.  Cincinnati,  etc.,  R. 
Co.,  16  Ind.  275. 

Condition  Precedent. — When  a  cor- 
poration is  organized  by  those  to 
whom  the  power  of  organization  is 
confided,  it  is  unnecessary,  under  the 
issue  of  nul  tiel  corporation,  to  show 
that  the  necessary  amount  of  stock  has 
been  subscribed,  or  paid  for,  as  directed 
by  the  charter.  Duke  v.  Cahawba  Nav. 
Co.,  10  Ala.  82. 

On  a  trial  of  an  issue  of  nul  tiel  cor- 
poration, where  a  condition  precedent 
to  the  right  of  incorporation  is  pre- 
scribed by  law,  it  is  not  error  to  reject 
as  evidence  the  certificate  of  incor- 
poration in  form  as  prescribed  bj'  the 
statute,  in  the  absence  of  testimony 
tending  to  show  that  the  condition  had 
been  fulfilled.  Raccoon  River  Nav. 
■  Co.  V.  Eagle,  29  Ohio  St.  23S. 

In  an  action  by  a  corporation,  upon  a 
bond  given  to  them,  the  defendant 
pleaded  nul  tiel  corporation,  and  issue 
was  joined.  It  appeared  that  an  act 
had  been  passed  incorporating  all 
such  persons  as  should  become  stock- 
holders, and  appointing  commissioners 
to  receive  subscriptions ;  that   all  the 


stock  had  been  taken ;  that  directors 
and  ofiicers  had  been  chosen ;  that  a 
deposition  to  the  effect  that  the  capital 
stock  had  been  paid  in,  had  been  filed 
pursuant  to  the  act;  and  that  the  com- 
pany had  actually  commenced  business. 
It  was  held  that  the  defendant  could 
not,  upon  this  issue,  show  that  there 
was  irregularity  in  the  manner  of  ob- 
taining subscriptions,  that  the  com- 
missioners had  not  met,  or  that  the 
subscribers  did  not  pay  down  the 
amount  required  by  the  act.  McFarlan 
V.  Triton  Ins.  Co.,  4  Den.  (N.  Y.)  392. 

1.  Sunapee  v.  Eastman,  32  N.  H. 
470 ;  School  Dist.  No.  3  v.  Aldrich,  13 
N.    H.    139;    Lewiston    v.   Proctor,  27 

111.  414;  Marsh  x".  Astoria  Lodge   No. 

112,  27  111.  421;  Hoereth  v.  Franklin 
Mill  Co.,  30  111.  151 ;  Northumberland 
County  Bank  v.  Ever,  60  Pa.  St.  436; 
Carlisle  v.  Blamire,  8  East  487  ;  Doe 
V.  Miller,  i  B.  &  Aid.  699;  Stafford  v. 
Bolton,  I  B.  &  P.  40;  Guage  Iron  Co. 
V.  Dawson,  4  Blackf.  (Ind.)  202;  Mel- 
lor  V.  Spateman,  i  Saund.  340;  Prince 
V.  Commercial  Bank,  i  Ala.  243;  Ore- 
gonian  R.  Co.  v.  Oregon  R.,  etc.,  Co., 
10  Sawy.  (U.  S.)  464. 

2.  Heaston  v.  Cincinnati,  etc.,  R. 
Co.,  16  Ind.  275;  Carpenter  T'.  Mercan- 
tile Bank,  17  Ind.  253;  Woodson  v. 
Gallipolis  Bank,  4  B.  Mon.  (Ky.)  203; 
Jones  V.  Tennessee  Bank,  8  B.  Mon. 
(Ky.)  123. 

If  pleaded  in  bar  it  is  not  in  strict- 
ness good  either  in  bar  or  in  abatement. 
Woodson  V.  Gallipolis  Bank,  4  B.  Mon. 
(Ky.)  203. 

3.  Gaines  t;.  Mississippi  Bank,  12  Ark. 
769;  Plymouth  Christian  Soc.  z*.  Ma- 
comber,  3  Met.  (Mass.)  235;  School 
Dist.  No.  I  V.  Blaisdell,  6  N.  H.  198. 

It  is  a  question  not  altogether  free 
from  doubt,  whether  nul  tiel  corpora- 
tiofi  should  be  pleaded  in  abatement  or 
in  bar  of  the  action.  For,  although  it 
relates  to  disability  of  plaintiff  to  sue, 
and  in  that  respect  partakes  of  the  na- 
ture of  abatement,  yet  as  it  is  a  perpet- 
ual, not  a  temporary,  disability,  it  is  in 
that  respect  like  a  plea  in  bar.  Gaines 
V.  Mississippi  Bank,  12  Ark.  769. 
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Amounting  to  General  Issue. — In  some  jurisdictions  where  corporate 
existence  must  be  proved  on  a  plea  of  the  general  issue,  it  has 
been  held  that  the  plea  of  nul  tiel  corporation  amounts  to  the 
general  issue,  and  should  be  so  pleaded,  and  is  bad  on  special 
demurrer.! 

Pleaded  of  the  Defendant. — According  to  some  decisions,  a  defendant, 
sued  as  a  corporation,  cannot,  through  the  medium  of  a  plea  of 
nul  tiel  corporatio7i,  deny  its  own  existence,  either  in  abatement 
or  in  bar.  If  it  is  not  a  corporation,  it  cannot,  as  such,  appear 
and  plead.*     The  weight  of  authority,  however,  is,  that  this  plea 


1.  Auburn  Bank  v.  Weed,  19  Johns. 
(N.  Y.)  300;  Farmers',  etc.,  Bank  v. 
Rayner,  2  Hall  (N.  Y.)  195;  Wood  v. 
Jefferson  County  Bank,  9  Cow.  (N.  Y.) 
194;  Carmichael  v.  School  Lands 
Trustees,  3  How.  (Miss.)  84. 

"  There  is  no  doubt  that,  anciently,  it 
was  admissible  to  plead  nul  tiel  cor- 
poration in  bar.  Kyd  (on  Corp.,  p.  284) 
recognizes  that  such  was  the  practice, 
and  he  refers  to  44  Assizes,  pi.  9,  and 
Bro.  Corp.  44.  In  i  Saund.  340,  B,  n. 
2,  the  same  thing  is  spoken  of,  and  the 
same  cases  are  referred  to.  The  lan- 
guage of  this  court,  in  Kennedy  v. 
Strong,  10  Johns.  (N.  Y.)  291.  is  quite 
applicable  here.  In  that  case  there  was 
a  special  plea,  in  an  action  of  trover, 
and  we  held  the  plea  to  be  bad,  on  a 
special  demurrer,  as  it  amounted  to  the 
general  issue.  It  was  observed  that, 
'  though  the  old  books  contain  numer- 
ous precedents  of  special  pleas  in 
trover,  they  are  deservedly  discoun- 
tenanced in  modern  times,  as  leading 
to  unnecessary  expense  and  trouble- 
some prolixity.'  Though  there  are 
precedents  of  the  plea  of '  no  corpora- 
tion,' yet  it  is  opposed  to  the  princi- 
ples of  good  pleading  in  modern  times, 
and  ought  not  to  be  allowed."  Per 
Spencer,  Ch.  J.,  in  Auburn  Bank  xk 
Weed,  19  Johns.  (N.  Y.)  302. 

In  cases  where,  under  the  general 
traverse,  a  corporation  plaintiil'  is  not 
bound  to  prove  its  incorporation,  nul 
tiel  corporation  is  a  good  defense;  but 
where  the  corporation  is  bound  to  al- 
lege, and,  if  denied,  to  prove,  that  the 
requisite  steps,  under  the  statute,  have 
been  taken,  to  constitute  a  valid  corpo- 
ration, nul  tiel  corforatio7i  amounts 
merely  to  the  general  denial,  and,  the 
latter  being  also  pleaded,  the  former 
miay  be  stricken  out  on  motion.  Wert 
V.  Crawfordsville,  etc.,  Turnpike  Co.,  19 
Ind. 242. 

2.  "  No   opinion   is   expressed   upon 


the  question  whether  the  plea  of  nul 
tiel  corporation  may  be  pleaded  in  bar, 
or  not,  but  the  majority  of  the  court 
are  of  the  opinion  that  the  defendant 
cannot  deny  its  own  capacity  by  a  plea 
pleaded  either  alone  or  with  other  pleas 
in  abatement  or  in  bar.  If  the  defend- 
ant be  not  a  corporation,  then  it  is 
nothing;  it  cannot  appoint  an  attorney;, 
it  cannot,  by  attorney  or  otherwise,  be 
present  in  court ;  it  cannot  plead,  for  it 
is  not;  the  plea  is,  therefore.  y<e/<>rfe.ve." 
/^<?r  Wells,  J.,  in  Western  Union  Tel.. 
Co.  V.  Eyser,  2  Colo.  141. 

"  The  sixth  plea  is  also  bad.  It 
amounts  to  this,  that  '  The  President 
and  Trustees  of  the  Town  of  Conners- 
ville,'  say  there  are  no  such  persons  as 
'  The  President  and  Trustees  of  the 
Town  of  Connersville.'  The  admission 
in  one  part  of  the  plea  destroys  the 
effect  of  the  denial  in  the  other."  Per 
Blackford,  J.,  in  Connersville  v.  Wad- 
leigh,  6  Blackf.  (Ind.)  298. 

"  The  plea  of  nul  tiel  corporatio7t,. 
where  a  defendant  is  sued  as  a  corpo- 
ration aggregate,  is  an  inappropriate- 
plea,  and  an  inconsistency  in  itself. 
We  find  no  precedent  for  such  a  plea  in 
such  a  case,  nor  any  case  in  which  it 
has  been  pleaded.  The  appointment 
of  an  attorney,  and  an  appearance  by 
him  for  the  defendant,  is  an  admissionj 
on  the  record  that  the  defendant  is  a 
corporation,"  Per  Yeck,  C].,  in  Ox- 
ford Iron  Co.  V.  Spradley,  46  Ala. 
107. 

"  The  defendant  pleaded  the  general 
issue  and  nul  tiel  corporation.  The 
court  erred  in  not  sustaining  the  de- 
murrey  to  the  last  plea.  I  have  not 
been  able  to  find  any  authority  for  such 
a  use  of  the  last  plea  by  the  corpora- 
tion. It  has  to  appear  in  some  way  to 
make  it;  and,  being  present,  it  pleads, 
that  it  does  not  exist."  Per  Saffold,  J., 
in  McCulIough  v.  Talladega  Ins.  Co.,. 
46  Ala.  377. 
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may  be  made  by  an  alleged  corporation. ^ 

,  Where  the  plaintiff  has  sued  an  alleged  corporation,  and  served 
process  on  certain  persons  who,  he  claims,  represent  the  alleged 
corporation,  then  he  cannot  preclude  them  from  denying,  by 
means  of  a  plea  of  nul  tiel  corporation,  that  there  is  such  a  corpo- 
ration. And  whether  they  do  this  in  their  own  names,  or  that  of 
the  alleged  corporation,  is  immaterial.*  But  probably  the  best 
method  of  bringing  before  the  court  the  question  as  to  whether 
the  defendant  corporation  exists,  is  for  an  attorney.,  in  his  own 
name,  as  amicus  curicB,  to  suggest  the  nonexistence  of  the 
defendant.* 


1,  Foster  v.  White  Cloud  City  Co., 
32  Mo.  505;  Habich  v.  Folger,  20  Wall. 
(U.  S.)  i;  Boyce  v.  Trustees,  etc.,  46 
Md.  359;  Greenwood  v.  Lake  Shore 
R.  Co.,  10  Gray  (Mass.)  373;  Dooley 
-'.  Cheshire  Glass  Co,,  15  Gray  (Mass.) 
494;  Thornton  v.  Marginal  Freight  R. 
Co..  123  Mass.  32 ;  Gott  v.  Adams  Ex- 
press Co.,  100  Mass.  320;  Inman  v. 
Allport,  65  III.  540;  Pilbrow  v.  Pil- 
brow's  Atmospheric  R.,  etc.,  Co.,  5  C. 
B.  440,  57  E.  C.  L.  440. 

2.  The  case  of  Kelley  t'.  Mississippi 
Cent.  R.  Co.,  2  Flipp.  (U.  S.)  581,  con- 
tains the  most  exhaustive  discussion  of 
this  matter  found  in  the  books.  The 
learned  judge,  Hammond,  reviews  at 
length  all  the  authorities  on  the  sub- 
ject. He  holds  that  where  the  repre- 
sentative of  a  railroad  corporation  is 
served  with  process,  he  may  plead  in 
abatement,  in  his  own  name,  that  the 
corporation  is  extinct;  or  he  may  make 
the  same  defense  by  motion  to  dismiss 
the  suit,  or  by  suggestion  of  his  attor- 
ney on  record,  supported  hy  affidavits 
showing  the  facts.  He  also  holds  that 
where  a  person  is  so  served  with  proc- 
ess he  may,  by  plea,  deny  that  he  sus- 
tains any  such  relation  to  the  corpora- 
tion as  authorizes  the  service  of  proc- 
ess on  him. 

"  The  objections  suggested  against 
any  method  of  •  making  the  defense 
come  from  pressing  too  far  the  doc- 
trine that  a  corporation  has  an  inde- 
pendent existence.  This  ens  rationis 
called  a  corporation  is,  after  all,  onl^- 
an  incorporeal  defendant,  and  it  cannot, 
until  its  existence  is  established,  have 
any  independent  status  separate  and 
apart  from  the  personality  of  those 
composing  it.  To  speak  of  it  as  dying 
is  a  somewhat  false  analogy.  The  law 
provides  heirs,  executors  or  administra- 
tors for  dead  persons;  but  an  extinct 
corporation  must  be  represented  by  the 
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individuals  who  originally  composed  it ; 
they  may  employ  attorneys,  and,  as  a 
matter  of  fact,  they  are  the  real  actors 
in  any  litigation  with  it;  if  it  be  alive, 
they  must  act  in  the  corporate  name ; 
if  extinct,  they  may  so  act,  although  it 
would  be  an  inconsistency,  or  they  may 
act  in  their  own  names.  If  sued  in  the 
corporate  name,  this  would  seem  to 
violate  the  well-known  rule  that  none 
but  parties  can  plead;  but  this  results 
from  assuming  the  very  question  in  dis- 
pute in  favor  of  the  plaintiff, ;'.  «.,  that 
there  is  a  corporation.  If  the  question 
be  assumed  the  other  way,  as  the  per- 
sons alleged  to  have  a  corporate  exist- 
ence must  assume  if  they  deny  that 
fact,  there  is  no  difficulty  in  treating 
them  as  the  real  parties  sued.  The 
plaintiflf  here,  by  his  argument,  requires 
the  court  to  adjudicate  that  a  corpora- 
tion does  exist  upon  his  bare  allegation 
of  the  fact;  and  he  would  compel  the 
persons  supposed  to  constitute  it,  to 
admit  that  fact  by  pleading  in  the  cor- 
porate name  which  he  assumes  they 
have.  I  do  not  think  the  rule  of  plead- 
ing relied  on  is  so  inflexible  as  to  give 
the  plaintiff  this  advantage.  Either  this 
case  is  an  exception  to  it,  or,  for  the 
purpose  of  trying  this  question,  the 
persons  alleged  to  be  incorporated  must 
be  considered  the  real  parties,  notwith- 
standing the  plaintiff's  assumption  of 
their  corporate  capacity."  Per  Ham- 
mond, J.,  in  Kelley  v.  Mississippi  Cent. 
R.  Co.,  2  Flipp.  (U.  S.)  581. 

3.  Kelley  v.  Mississippi  Cent.  R. 
Co.,  2  Flipp.  (U.  S.)  5S1;  Greely  v. 
Smith,  3  Story  (U.  S.)  657;  Mumma 
V.  Potomac  Co.,  8  Pet.  (U.  S.)  281; 
Pomeroy  v.  Indiana  Bank,  i  Wall.  (U. 
S.)  23. 

In  Welch  v.  St.  Genevieve,  i  Dill. 
(U.  S.)  130,  the  facts  were  presented 
by  the  return  to  a  mandamus  of  indi- 
viduals held  to  have  no  official  connec- 
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Pleaded  of  a  Third  Party. — Where  a  corporation  is  neither  plaintiff 
nor  defendant,  but  one  of  the  parties  claims  some  right  or  title 
through  the  corporation,  a  plea  of  nul  tiel  corporation  is  demur- 
rable. * 

(3)  Answer. — Under  the  codes  of  procedure,  the  objection  that 
the  plaintiff  has  no  corporate  existence  is  taken  by  answer,^  which' 


tion  with  the  corporation,  and,  upon 
the  suggestion  of  an  amicus  curice,  the 
question  whether  the  defendant  existed 
was  tried. 

In  McGoon  v.  Scales,  9  Wall.  (U. 
S.)  23,  the  defense  of  nul  tiel  corpora- 
tion was  made,  both  by  trustees  not 
sued  and  bv  the  extinct  corporation  it- 
self. And  in  Selma  First  Nat.  Bank  v. 
Colby,  21  Wall.  (U.  S.)  609,  the  defense 
was  made  by  a  receiver. 

In  Callender  v.  Painesville,  etc.,  R. 
Co.,  II  Ohio  St.  516,  the  question  of 
defendant's  corporate  existence  was 
directly  adjudicated.  An  officer  not 
even  served  with  process  was  allowed 
to  file  his  affidavit  and  move  to  dismiss 
the  suit,  because  the  defendant  had  no 
corporate  existence,  the  court  holding 
that  he  was  not  an  intruder ;  that  a 
judgment  against  the  company  would 
be  against  all  the  members  collectively, 
including  him  as  an  individual,  and 
that  any  member,  under  the  circum- 
stances, might  make  the  motion  to  dis- 
miss and  be  heard  upon  it. 

In  Greenwood  v.  Lake  Shore  R. 
Co.,  10  Gray  (Mass.)  373,  the  defendant 
itself  first  filed  an  affidavit  of  merits  and 
then  answered,  denying  its  legal  incor- 
poration.    This  was  held  proper. 

Form  of  Plea. — A  plea  in  abatement 
in  the  name  of  A,  B,  C,  D  "and  others," 
averring  that  the  companj'  is  not  in- 
corporated, but  not  averring  who  the 
others  are,  is  bad,  as  it  does  not  give 
the  plaintiff  a  better  writ.  American 
Express  Co.  v.  Haggard,  37  111.  465. 

Where  the  complaint  alleges  that 
the  defendant  is  a  corporation,  and  the 
answer  denies  each  and  every  allega- 
tion in  said  complaint  contained,  and 
each  and  every  part  and  portion  thereof 
not  thereinafter  expressly  admitted, 
qualified,  or  denied,  and  then  goes  on 
to  allege  acts  done  by  defendant,  with- 
out showing  that  they  were  done  in  anv 
other  capacity  than  that  alleged  of  de- 
fendant in  the  complaint,  the  allega- 
tion of  corporation  in  the  complaint 
stands  admitted.  St.  Anthony  Falls 
Water  Power  Co.  v.  King  Wrought- 
Iron  Bridge  Co.,  23  Minn.  187. 


In  an  action  against  a  railway  com- 
pany for  a  tort,  the  complaint  stated 
that  "the  defendant,  a  corporation  duly 
organized,  etc.,  were  the  owners  of  a 
certain  railroad."  In  its  answer,  the 
defendant  admitted  that  at  the  time 
mentioned  in  said  complaint  they  were 
owners  of  a  certain  railroad,  as  stated 
in  said  complaint.  It  was  held  that  • 
the  defendant  thereby'  admitted  that  it 
was  a  corporation.  Woodson  v.  Mil- 
waukee, etc.,  R.  Co.,  21    Minn.  60. 

Iowa. — Where  a  defendant,  sued  as  a 
corporation,  answered  denying  that  it 
was  a  corporation,  or  had  ever  been 
organized  or  attempted  to  be  organized 
as  one,  such  denial  was  held  sufficientlj' 
specific  under  section  2717  of  the  Code. 
Folsom  V.  Star  Union  Line  Fast 
Freight  Line,  54  Iowa  490. 

Under  sections  2923,  2925  of  the  Revi- 
sion of  1S60,  an  answ-er  denying  the  cor- 
porate capacity  of  the  defendant  must 
set  out  a  specific  statement  of  facts  re- 
lied upon  as  a  denial;  and  must  deny 
such  capacity'  as  existing  at  the  time  the 
action  was  commenced.  Coates  v.  Ga- 
lena, etc..  Union  R.  Co.,  18  Iowa  277. 

Missouri. —  Where  the  defendant,  sued 
as  a  corporation,  files  with  the  answer,, 
in  accordance  with  the  Act  of  March  15, 
1SS3,  an  affidavit  stating  that  it  is  not 
a  corporation,  and  no  evidence  is  off'ered 
to  the  contrary',  a  judgment  for  the 
defendant  must  be  affirmed.  White  t'.. 
Bellefontaine  Lodge,  30  Mo.  App.  682. 

1.  Where  an  action  was  brought  upon 
a  negotiable  instrument  by  the  holders 
thereof,  who  alleged  that  they  were 
assignees  of  a  certain  bank,  their  words 
were  surplusage  or  mere  words  of  de- 
scription, and  a  plea  of  nul  tiel  corpora- 
tion to  such  an  action  was  demurrable. 
Nutting  T'.  Hill,  71  Ga.  557. 

See  the  case  of  Hubbard  v.  Chappel,. 
14  Ind.  601 ,  where  the  defendant  plead- 
ed ?iul  tiel  corporation  as  to  a  corpora- 
tion through  whom  plaintift'  claimed 
title  to  a  mortgage.  The  court  held  him 
estopped  to  plead  it,  because  he  had 
contracted  with  it. 

2.  Gull  River  Lumber  Co.  v.  Keefe, 
9  Dakota  160  ;  American  Button  Hole, 
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in  some  jurisdictions  must  be  verified. * 

Denial  of  Knowledge  or  Information.  —  The  codes  of  procedure  all 
provide  that  when  a  defendant  has  no  knowledge  or  information 
of  the  allegations  of  the  complaint,  he  may  deny  any  knowledge 
or  information  thereof,  which  has  the  effect  of  a  direct  denial  of 
the  allegations.  But  where  the  complaint  alleges  that  the  plain- 
tiff is  a  corporation,  such  allegation  is  not  put  in  issue  by  a  denial 
of  knowledge  or  information  thereof :  such  a  denial  is  not  equiva- 
lent to  an  affirmative  allegation  that  plaintiff  is  not  a  corporation.* 

under  an  act  of  the  legislature  of  this 
state,  entitled  'An  act  to  incorporate 
mutual  loan  and  accumulating  fund  as- 
sociations,' passed  April  lo,  1851,  and 
the  several  acts  amendatory  thereof 
and  supplementary  thereto.  The  an- 
swer in  reference  to  these  allegations 
simply  alleges  that  the  defendant  has 
no  knowledge  or  information  sufficient 
to  form  a  belief,  as  to  whether  the 
plaintiff  is  a  corporation  or  not  created 
bv  or  under  the  laws  referred  to.  This 
was  not  sufficient  to  put  plaintiff  upon 
proof  of  its  corporate  existence.  The 
language  used  certainly  has  no  greater 
force  than  a  general  denial  of  the  whole 
complaint  would  have.  It  is  not  tanta- 
mount to  an  affirmative  allegation  that 
the  plaintiff  is  not  a  corporation."  Per 
Earl,  J.,  in  Concordia  Sav.,  etc.,  Assoc. 
V.  Read,  93  N.  Y.  477. 

Foreign  Corporation. — Nor  does  a 
foreign  corporation  have  to  prove  its 
incorporation  wiiere  the  answer  simply 
denies  its  allegation  of  incorporation 
on  information  and  belief.  McEhvee 
Mfg.  Co.  V.  Trowbridge,  68  Hun  (N. 
Y.)  28;  Vulcan  v.  Myers,  58  Hun  (N. 
Y.)  161. 

Lack  of  Averment  of  where  Incorpo- 
rated.— Where  a  complaint  alleges  that 
plaintiff  is  a  corporation  duly  created 
and  existing,  but  does  not  aver  that  it  is 
created  under  a  statute  of  this  state, 
and  the  answer  denies  any  knowledge 
or  information  of  its  existence  sufficient 
to  form  a  belief,  plaintiff  must  prove 
its  corporate  character  and  right  to 
sue.  Ansonia  Brass,  etc.,  Co.  v.  Con- 
ner, 13  N.  Y.  Wkly.  Dig.  87. 

Answer  of  Garnisliee. — The  answer  of 


etc.,  Mach.  Co.  v.  Moore,  2  Dakota  280; 
South  Yuba  Water,  etc.,  Co.  v.  Rosa, 
80  Cal.  333;  Ontario  State  Bank  v. 
Tibbits,  80  Cal.  68  ;  Southern  Pac.  R. 
Co.  V.  Purcell,  77  Cal.  69  ;  Phillips  v. 
Goldtree,  74  Cal.  151  ;  Smith  v.  Weed 
Sewing  Mach.  Co.,  26  Ohio  St.  565. 

Existence  of  Defendant  Corporation. — 
In  a  suit  against  a  railroad  company,  it 
may  be  designated  as  a  company  by  its 
corporate  name,  without  an  averment 
of  its  corporate  capacity,  and.  if  this  is 
disputed,  it  should  be  by  answer  and 
not  bv  demurrer.  Stanly  ik  Richmond, 
etc.,  R.  Co.,  89  N.  Car.  331. 

New  Matter. — The  defendants,  sued 
as  a  joint  stock  company,  set  up  in 
their  answer  that  they  were  a  corpora- 
tion. It  was  agreed  between  the  coun- 
sel for  each  party  that  all  material  al- 
legations of  new  matter  in  the  answer 
should  be  considered  as  denied  and  put 
in  issue.  It  was  held  that  the  allega- 
tion of  incorporation  was  new  matter 
within  this  stipulation.  Becht  v.  Har- 
ris, 4  Minn.  504. 

1.  White  V.  Bellefontame  Lodge,  30 
Mo.  App.  682.  See  also  Jones  7-.  Ross, 
48  Kan.  474;  Michigan  Ins.  Bank  v. 
Eldred,  130  U.  S.  693. 

2.  Concordia  Sav.,  etc.,  Assoc,  v. 
Read,  9:?  N.  Y.  474;  Martin  Cantine 
Co.  V.  Warshauer,  7  Misc.  Rep.  (N.  Y. 
Supreme  Ct.)4i2;  East  River  Electric 
Light  Co.  V.  Clark  (C.  PI.),  18  N.  Y. 
Supp.  463;  Matter  of  New  York,  etc., 
R.  Co.,  99  N.  Y.  12  ;  East  River  Bank 
V.  Rogers,  7  Bosw.  (N.  Y.)  493  ;  Vulcan 
X'.My^ers.sSHun  (N.  Y.)  161:  McElwee 
Mfg."  Co.  'v.  Trowbridge,  68  Hun  (N. 
Y.)  28;  Lamson  Consol.  Store-Service 


Co.  V.  Conyngham,  11   Misc.  Rep.  (N.     a  garnishee,  that  he  had  been  informed 
--    ~    -  -     ~      -    -  -       -  -■        ^'  and  believed  that  the  corporation  ceased 

to  have  "  any  legal  existence"  previou.s 
to  the  issuing  of  the  garnishment,  is 
equivalent  to  the  assertion  that  it  was 
dissolved.  Paschall  v.  Whitsett,  11 
Ala.  472. 

New  York. — The  provision  of  section 
1776,  of  the  Code  of  Civil    Procedure, 
Volume  V. 


Y.  C.  PI.)  428;  Rock  Island  First  Nat. 
Bank  v.  Loyhed.  28  Minn.  396;  Ameri- 
can, Button-Hole,  etc.,  Mach.  Co.  v. 
Hill,  27  S.  Car.  164;  Liberian  Exodus 
Joint-Stock  Steamship  Co.  v.  Rodgers, 
21   S.  Car.  27. 

•'  The    complaint    alleges    that    the 
plaintiff  is  a  corporation,  created  by  and 
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Nor  does  an  allegation  in  the  answer  that  defendant  is  not  a 
corporation,  made  upon  information  and  belief,  compel  plaintiff 
to  prove  defendant's  corporate  existence.* 

Particularity  Required  in  Denial. — Whether  the  plaintiff's  corporate 
existence  is  questioned  by  means  of  a  plea  in  abatement,  or  by 
plea  in  bar,  or  by  answer,  the  matter  should  be  set  out  with  pre- 
cision, and  should  be  direct  and  positive.* 


that  "in  an  action  brought  hy  or 
against  a  corporation  the  plaintift'  need 
not  prove,  upon  the  trial,  the  existence 
of  the  corporation,  unless  the  answer  is 
verified  and  contains  an  affirmative  al- 
legation that  the  plaintiff  or  the  defend- 
ant, as  the  case  may  be,  is  not  a  cor- 
poration," has  no  application  to  a  pro- 
ceeding instituted  by  a  corporation  for 
the  condemnation  of  land ;  but,  hy 
force  of  section  3365  of  the  code,  an  an- 
swer in  ruch  a  proceeding  which  con- 
tains a  denial  of  anj'  knowledge  or 
information  by  the  defendant  sufficient 
to  form  a  belief  as  to  the  allegation  of 
the  petition  in  regard  to  the  petitioner 
being  a  corporation,  raises  an  issue 
whicFi  the  petitioner  must  meet  by 
proof.  Matter  of  Broadvvav,  etc.,  R. 
Co.,  73  Hun  (N.  Y.)  7. 

Wisconsin. — Under  the  Code  of  Wis- 
consin, an  express  denial,  upon  informa- 
tion and  belief,  that  the  plaintiff  was, 
at  or  since  the  commencement  of  the 
action,  or  is  now,  a  corporation,  puts 
in  issue  the  existence  of  the  corpora- 
tion. Michigan  Ins.  Bank  v.  Eldred, 
143  U.  S.  293. 

1.  Bengston  7'.  Thingvalla  Steamship 
Co.,  31  Hun  (N.  Y.)97. 

2.  "It  is  evident,  however,  that  there 
must  be  something  to  distinguish  such 
a  plea  from  the  ordinary  plea  of  mis- 
nomer; for  a  party  may  well  plead, 
when  sued  by  a  natural  or  artificial  per- 
son by  a  wrong  name,  that  there  is  no 
such  person  in. existence,  especially  as 
to  a  plea  in  bar  no  affidavit  is  required. 
The  plea  must  show,  when  in  bar,  that 
it  goes  to  the  cause  of  action  alleged  in 
the  declaration,  and  not  to  the  form  or 
name  in  the  writ.  It  has  been  settled 
therefore  from  the  earliest  period  that 
it  is  not  enough,  in  such  a  plea  in  a  suit 
by  a  natural  person,  to  aver  that  there 
was  no  such  person  iti  rerum  nattira  at 
the  time  of  the  impetration  of  the  writ, 
but  it  must  allege  that  there  never  was 
such  a  person.  The  same  rule  applies  to 
the  plea  of  ntil  ticl  corforatioti,  for  the 
same  reason  exists  in  both  cases.  Ubi 
eadeni  ratio  ibi  eadem  jus.     A   man  or 


corporation  may  change  his  or  their 
name  between  the  time  the  cause  of 
action  arose  and  the  bringing  of  the 
suit ;  and  a  corporation  certainly  loses 
none  of  its  franchises  or  riglits  by  such 
a  change  when  authorized  by  law ;  and 
they  can  recover  by  their  new  name  a 
debt  due  before."  Per  Sharswood, 
J.,  in  Northumberland  County  Bank  v, 
Eyer,  Go  Pa.  St.  436. 

In  a  suit  hy  a  natural  person  it  is  not 
enough  to  aver  in  the  plea  that  there 
was  no  such  person  at  the  impetration 
of  the  writ;  the  averment  must  be  that 
there  never  was  such  a  person.  The 
same  rule  applies  to  a  corporation. 
Northumberland  County  Bank  z'.  Eyer, 
60  Pa.  St.  436. 

An  answer  which  admits  that  a  mort- 
gage was  executed  to  the  complainant, 
a  corporation,  of  "the  purport  and  ef- 
fect set  forth  in  the  bill,"'  does  not  raise 
any  issue  as  to  the  corporate  existence 
of  such  complainant,  or  its  capacity  to 
take  such  mortgage.  Butterfield  v. 
Third   Ave.   Sav.   Bank,  25    N  .  J.  Eq. 

.S33- 

In  an  action  by  A,  B,  and  C,  "as 
trustees  of church,"  where  the  an- 
swer alleged  that  A,  B,  and  C  "  are 
not  the  trustees  of"  said  church,  it 
\vas  held  that  the  answer  was  bad,  and 
the  existence  of  the  corporation  was 
not  put  in  issue.  Wiles  z\  Philippi 
Church,  63   Ind.  206. 

In  an  action  by  a  ditching  association 
to  recover  an  assessment  the  following 
answer  was  held  good  as  a  sufficient 
plea  in  abatement:  '"For  answer  to 
plaintiff's  complaint,  the  defendant 
says  that  at  and  before  the  time  of  the 
institution  of  this  suit  there  was  no  such 
corporation  as  the  Excelsior  Draining 
Company,  organized  under  the  laws," 
etc.  Excelsior  Draining  Co.  v.  Brown, 
47  Ind.  19. 

In  a  suit  brought  hy  a  corporation, 
a  plea  that,  at  the  commencement  of 
the  suit,  there  was  no  such  corporation 
in  existence  as  the  plaintiffs,  is  substan- 
tially good.  Morgan  v.  Lawrence- 
burgh  Ins.  Co.,  3  Ind.  285. 
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The  failure  of  a  corporation  to  comply  with  conditions  preced- 
ent, which  must  be  complied  with  before  action  can  be  brought, 
does  not  deprive  it  of  corporate  existence.  If  it  is  sought  to  be 
set  up  as  a  defense  that  the  corporation  has  not  complied  with 
conditions  precedent,  the  plea  must  so  state ;  a  plea  denying  the 
plaintiff's  corporate  existence,  and  alleging  that  it  has  not  legal 
capacity  to  sue,  does  not  set  up  such  defense.^ 

d.  Demurrer. — The  rule  deducible  from  a  large  number  of 
decisions  on  this  question  is  that  want  of  capacity  to  sue  as  a  cor- 
poration must  appear  affirmatively  from  the  complaint,  to  render 
it  demurrable,  and  that  a  failure  to  allege  corporate  existence  or 
compliance  with  statutory  conditions  precedent  is  not  a  ground  of 


In  an  action  brought  by  a  foreign 
corporation,  a  plea  averring  that 
"plaintiff  is  not  a  corporation  duly 
authorized  by  law  to  maintain  this  suit" 
is  a  good  plea  of  nul  tic!  corporaiioti, 
Johnson  v.  Hanover  Nat.  Bank, 88  Ala. 

2/3- 

Negative  Pregnant. — Where  the  de- 
fendant was  sued  as  a  corporation, 
when  it  was  in  fact  a  limited  copart- 
nership, a  denial  that  "defendant  is  or 
ever  was  a  corporation,  organized  and 
existing  under  the  laws  of  England," 
was  pregnant  with  the  admission  that 
defendant  was  a  corporation,  and  raised 
no  issue.  Wright  v.  Fire  Ins.  Co.,  12 
Mont.  474. 

"Duly  Organized." — It  does  not  raise 
an  issue  of  fact  to  say  the  plaintiff  is 
not  duly  organized.  Oregon  Cent.  R. 
Co.  v.  Scoggin,  3  Oregon  162. 

Denying  the  Existence  of  Statute. — If 
the  declaration  avers  that  the  plaintiffs 
are  a  corporation  bv  virtue  of  a  certain 
statute,  a  plea  denying  the  existence  of 
the  statute  is,  in  substance,  a  denial  of 
the  existence  of  the  corporation.  Guaga 
Iron  Co.  X'.  Dawson,  4  Blackf.  (Ind.) 
202. 

A  plea  which  sets  forth  the  charac- 
ter and  terms  of  an  act  of  the  legisla- 
ture granting  a  franchise  to  a  railroad, 
and  material  to  the  defendants'  case, 
which  act  is  alluded  to  in  the  bill  onl}' 
as  "a  pretended  legislative  grant,"  per- 
forms the  proper  otTice  of  a  plea,  by 
bringing  forward  matter  which  does 
not  distinctly  appear  in  the  bill,  and 
which  displaces  the  equity.  Union 
Branch  R.  Co.  z'.  East  Tennessee,  etc., 
R.  Co.,   14  Ga.  327. 

Where  the  act  incorporating  plain- 
tiff is  set  out  in  the  petition,  and  its 
passage  is  not  denied,  a  defiial  that 
plaintiff  is   a   corporation   is   properly 


stricken  out  of  the   answer.     Board  of 
Com'rs  V.  Shields,  4  Mo.  A  pp.  579. 

1.  Noncompliance  with  the  pro- 
vision that,  unless  a  corporation  files  a 
copy  of  its  articles  in  the  county  where 
the  property  is  situated,  "it  shall  not 
maintain  or  defend  any  action  or  pro- 
ceeding in  relation  to  such  property," 
is  a  matter  to  be  set  up  by  the  defend- 
ant in  an  action  of  ejectment  brought 
by  the  corporation  for  the  property. 
A  denial  of  the  existence  of  the  cor- 
poration does  not  raise  the  question. 
Southern  Pac.  R.  Co.  v.  Purcell,  77 
Cal.  69;  Ontario  State  Bank  v.  Tibbits, 
80  Cal.  68. 

In  an  action  by  a  foreign  corpora- 
tion on  a  contract  made  with  it,  an  an- 
swer under  oath,  that  "the  plaintiff  has 
not  complied  with  the  provisions  of  an 
act  of  the  General  Assembly"  respect- 
ing foreign  corporations,  lacks  the 
precision  and  certainty  of  a  plea  in 
abatement.  Singer  Mfg.  Co.  v.  fif- 
finger,  79  Ind.  264. 

A  denial  of  an  allegation  of  a  foreign 
corporation's  complaint  that  "it  was 
authorized  to  transact  business  in  the 
territory"  does  not  raise  an  issue  of 
fact.  Gull  River  Lumber  Co.  v.  Keefe. 
6  Dakota  160. 

Where  it  was  alleged  that  a  corpora- 
tion did  not  file  a  copy  of  the  articles 
of  association  "  with  the  recorder  of  " 
the  county  in  which,  etc.,  it  was  held 
that  this  was  not  a  reasonably  certain 
averment  that  the  articles  were  not 
filed  in  the  recorder's  office.  State  v. 
Bethlehem,  etc..  Gravel  Road  R.  Co., 
32  Ind.  357.  I 

See  the  case  of  Daly  -•.  National  L. 
Ins.  Co.,  64  Ind.  2,  where  the  plea  al- 
leging a  failure  of  the  plaintiff  to  com- 
ply with  the  requirements  of  a  statute 
was  held  good. 
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demurrer.*  On  the  other  hand,  there  are  many  decisions  which 
take  a  directly  opposite  view,  and  hold  that  a  complaint  is  demur- 
rable for  failure  to  allege  corporate  existence  or  a  compliance  with 
statutory  conditions  precedent.*  So,  in  an  action  against  a  corpo- 
ration, there  are  rulings  both  ways  on  the  question  whether  the 
complaint  will  be  demurrable  for  failure  to  allege  corporate 
existence.* 

e.  Admission  of  Corporate  Existence. — It  is  a  general 
rule  that  a  defendant  which,  upon  being  sued  as  a  corporation, 
answers  as  such,  admits  its  corporate  character."* 


1.  California. — Swamp,  etc.,  Land 
Dist.  No.  no  V.  Feck,  60  Cal.  403; 
South  Yuba  Water,  etc.,  Co.  v.  Rosa, 
So  Cal.  333;  Mabury  v.  Ruiz.  58  Cal.  11. 

Dakota. —  American  Button  Hole, 
etc.,  Co.  V.  Moore,  2  Dakota  280. 

Minnesota. — Reynolds  v.  La  Crosse, 
etc..  Packet  Co.,  10  Minn.  178;  Minn- 
eapolis Harvester  Works  v.  Libby,  24 
Minn.  327;  Wisconsin  v.  Torinus,  22 
Minn.  272;  Powers  v.  Ames,  9  Minn. 
178. 

Nebraska. — Exchange  Nat.  Bank  v. 
Capps,  32  Neb.  242. 

Ne~^v  York. — Phoenix  Bank  v.  Don- 
nell,  40  N.  Y.  410;  Havana  Bank  v. 
Magee,  20  N.  Y.  355;  Utica  Second 
Nat.  Bank  v.  Wells,  53  How.  Pr.  (N. 
Y.  Supreme  Ct.)  242  ;  Lowville  Bank 
V.  Edwards,  11  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  216;  Irving  Nat.  Bank  v. 
Corbett,  10  Abb.  N.  Cas.  (N.  Y.  Su- 
preme Ct.)  86. 

Ohio. — Smith  v.  Weed  Sewing 
Mach.  Co.,  26  Ohio  St.  562. 

South  Carolina. — Cheraw,  etc.,  R. 
Co.  V.  White,  14  S.  Car.  51;  Cheraw, 
etc.,  R.  Co.  V.  Garland,  14  S.  Car.  63. 

Utah.  —  Crane  Bros.  Mfg.  Co.  v. 
Reed,  3  Utah  506. 

Wisconsin. — Wisconsin  Cent.  Bank 
V.  Knowlton,  12  Wis.  624;  Farmers, 
etc.,  Bank  x>.  Sawyer,  7  Wis.  379. 

2.  Sweet  v.  Ervin,  54  Iowa  loi ;  By- 
ington  Bank  v.  Mississippi,  etc.,  R.  Co., 
II  Iowa  502  ;  Alabama  Bank  v.  Simon- 
ton,  2  Tex.  531  ;  State  xk  Chicago,  etc., 
R.  Co., 4  S.  Dak.  261 ;  Connecticut  Bank 
V.  Smith,  17  How.  Pr.  (N.  Y.  Supreme 
Ct.)  487;  Havana  Bank  f.  Wicham,  7 
Abb.  Pr.  (N.Y.  Supreme  Ct.)  134  ;  Wa- 
terville  Bankf.  Beltser,  13  How.  Pr.  (N. 
Y.  Supreme  Ct.)  270;  Gilpin  -•.  Balti- 
more, etc.,  R.  Co.  (C.  PI.),  17  N.Y.  Supp. 
520;  Schillinger  Fire-Proof  Cement, 
etc.,  Co.  X'.  Arnott  (Supreme  Ct.),  14  N. 
Y.  Supp.  326;  Oesterreicher  v.  Sport- 
ing Times  Pub.  Co.  (City  Ct.),  5  N.  Y. 


Supp.  2  ;  Northampton  First  Nat.  Bank 
V.  Doying,  11  Civ.  Pro.  Rep.  (N.  Y. 
C.  PI.)  61 ;  Baker  r.  Star  Printing,  etc., 
Co.,  3  N.  Y.  Month.  L.  Bull.  291;  Na- 
tional Temperance  Soc.  v.  Anderson 
(Buftalo  Super.  Ct.),  2  N.  Y.  Supp. 
49;     Devoss    V.    Gray,    22     Ohio     St. 

159- 

3.  A  demurrer  will  lie  for  failure  to 
allege.  Tolmie  v.  Dean,  i  Wash.  Ter. 
46 ;  State  v.  Chicago,  etc.,  R.  Co.,  4  S. 
Dak.  261  ;  Oesterreicher  x'.  Sporting 
Times  Pub.  Co.  (City  Ct.),  5  N.  Y. 
Supp.  2;  Clegg  XK  Chicago  Newspaper 
Union,  8  Civ.  Pro.  Rep.  (N.  Y.  Su- 
preme Ct.)  401  ;  Chandler  v.  Erie 
Transfer  Co.,  19  Civ.  Pro.  Rep.  (N.Y. 
City  Ct.)  3S5. 

The  complaint  in  an  action  against  a 
corporation,  which  fails  to  allege  that 
defendant  is  a  corporation  as  required 
by  Code  of  Civ.  Pro.,  §  1775,  is  de- 
murrable. Oesterreicher  v.  Sporting 
Times  Pub.  Co.  (City  Ct),  5  N.  Y. 
Supp.  2;  Gilpin  xk  Baltimore,  etc.,  R. 
Co.  (C.  PL),  17  N.  Y.  Supp.  520; 
Chandler  v.  Erie  Transfer  Co.,  19  Civ. 
Pro.  Rep.  (N.  Y,  City  Ct.)  385. 

Demurrer  will  not  lie  for  failure  to 
allege.  Stanlv  v.  Richmond,  etc.,  R. 
Co.,  89  N.  Car.  331. 

The  defect  must  be  availed  of  by  mo- 
tion and  not  by  demurrer.  Rothschild 
V.  Grand  Trunk  R.  Co.  (Supreme  Ct.), 
14  N.  Y.  Supp.  807;  Adams  f.  Lamson 
Consol.  Store-Service  Co.,  59  Hun  (N. 
Y.)  127. 

4.  Ludowiski  v.  Polish,  etc.,  Ben. 
Soc,  29  Mo.  App.  337;  Scaton  x\  Chi- 
cago, etc.,  R.  Co.,  55  Mo.  416;  Witt- 
house  v.  Atlantic,  etc.,  R.  Co.,  64  Mo. 
523;  Sappington  r.  Missouri  Pac.  Co.,. 
14  Mo.  App.  86. 

When  an  action  is  brought  against  a 
defendant  as  a  corporation,  and  such  de- 
fendant appears  by  a  name  importing  a 
corporation,  this  is  an  admission  that  it 
is  a  corporation.  Supreme  Lodge  v. 
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/.  How  Dissolution  Pleaded.— The  fact  that  a  corporation 
has  been  dissolved  must  be  pleaded  in  abatement  and  not  in  bar.* 
As  to  the  particularity  required  in  pleading  this  defense  there  is 
a  conflict  of  opinion.  Some  courts  have  considered  it  sufficient 
to  aver  the  fact  of  dissolution  generally,  without  a  further  state- 

tion  was  in  existence  so  that  it  could 
appear  in  a  suit,  it  was  concluded  by  tlie 
appearance  of  its  attorney ;  but  that  if 
it  was  not  in  existence  the  receivers, 
representing  the  corporation  and  its 
creditors,  were  bound  bv  the  appear- 
ance of  their  attorneys. 

Answer  Admitting  Possession. — To  a 
complaint  in  ejectment,  averring  pos- 
session by  defendant  as  a  corporation, 
an  answer  admitting  possession  as  al- 
leged, is  a  substantial  admission  of  de- 
fendant's corporate  existence.  Chap- 
man V.  Delaware,  etc.,  R.  Co.,  3  Lans. 
(N.  Y.)  261. 

Giving  Appeal  Bond. — Where  a  cor- 
poration appeals  and  gives  an  appeal 
bond  in  its  own  name,  it  is  estopped  to 
deny  its  own  existence.  East  Tennessee, 
etc.,  R.  Co.  V.  Evans,  6  Heisk.  (Tenn.) 
607. 

The  Doctrine  Denied. — The  rule  that 
a  corporation  answering  as  such,  admits 
its  corporate  character,  has  been 
denied  by  some  cases.  It  has  been 
held  that  the  incorporation  of  defend- 
ants sued  as  a  corporation  may  be 
denied  after  they  have  appeared  gen- 
erally and  filed  an  affidavit  of  merits. 
Greenwood  --.  Lake  Shore  R.  Co.,  la 
Gray  (Mass.)  373. 

An  averment  of  the  existence  of  a 
de  facto  corporation  is  as  issuable  as  an 
averment  of  the  existence  of  a  cor- 
poration de  jure.  Martin  v.  Deetz, 
102   Cal.  55. 

A  de  facto  corporation  is  estopped 
to  deny  its  existence  as  to  those  who 
deal  with  it,  but  this  does  not  preclude 
proof  of  the  subsequent  cessation  of  its 
corporate  functions.  Dobson  v.  Simon- 
ton,  86  N.  Car.  492. 

Plaintiff  Bound. — A  plaintiff  admits 
the  corporate  existence  of  a  corporation 
by  suing  it  by  its  corporate  name.  He 
cannot  be  permitted  to  treat  the  defend- 
ant as  a  corporation  in  fact,  for  the  pur- 
pose of  suing  it,  and  then  insist  that  it 
is  not  a  corporation.  People  v.  Ravens- 
wood,  etc..  Turnpike,  etc.,  Co.,  20  Barb. 
(N.  Y.)  519;  Mud  Creek,  etc.,  Co.  7'. 
State,  43  Ind.  236 ;  McKim  v.  Odom,  3 
Bland  (Md.)  407. 

1.  Meikel  v.  German  Sav.  Fund  Soc, 
16  Ind.  181. 
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Zuhlke,  30  111.  App.  98;  Missouri  River, 
etc.,  R.  Co.  V.  Shirley,  20  Kan.  660; 
Atchison,  etc.,  R.  Co.  v.  Brewer,  20 
Kan.  669;  Oxford  Iron  Co.  v.  Spradley, 
46  Ala.  99. 

"It  is  a  little  strange  that  the  de- 
fendant, which  by  this  answer  denies 
its  own  existence,  should  yet  appear  to 
the  action,  and  cause  its  answer  to  be 
signed  by  its  attorney's  and  sworn  to  by 
its  agent.  Possibly  this  ma}'  be  ac- 
counted for  by  the  fact  that  the  com- 
pany appears  to  have  been  formed  and 
incorporated  for  the  purpose  of  spec- 
ulating in  the  lots  of  a  city  which  it 
proposed  to  create  in  the  territory  of 
Kansas."  Per  Bates,  J.,  in  Foster  v. 
White  Cloud  City  Co.,  32  Mo.  506. 

'•Where  a  corporation  brings  suit,  it 
is  bound  to  allege  its  corporate  exist- 
ence, and  at  common  law  was  bound  to 
prove  it  under  the  general  issue.  The 
rule  is  the  same  now  as  to  foreign  cor- 
porations, but  as  to  domestic  corpora- 
tions the  rule  is  so  far  changed  by 
statute  that  such  a  plaintiff  is  only  put 
to  show  its  own  corporate  existence, 
where  the  defendant  pleads  specially 
?iul  tiel  corporation;  but  where  a  cor- 
poration is  sued,  its  general  appearance 
and  answer  in  the  action  ought  to  be 
deemed  an  admission  of  its  corporate 
existence,  as  much  as  the  general  ap- 
pearance and  answer  of  a  natural  per- 
son is  an  admission  of  his  existence 
and  identity.  It  appears  and  answers  as 
a  corporation,  when  no  special  issue  is 
presented  on  that  question,  and  thus 
puts  itself  in  court  as  such,  and  ought 
not  afterwards  to  be  heard  to  insist  that 
plaintiff"  must  affirmatively  prove  that 
it  is  what  it  has  put  itself  on  record  as 
being.  Some  confusion  has  arisen  on 
this  subject  (perhaps,  in  the  cases),  by 
not  properly  observing  the  difference 
between  a  plaintiff  corporation's  own 
affirmation  of  its  existence  when  put  in 
issue  by  an  answer,  and  the  appearance 
of  a  corporation  when  sued  as  a  de- 
fendant, on  putting  in  an  answer  in  the 
name  by  which  it  is  sued."  Per  curiam 
in  Derrenbacher  v.  Lehigh  Valley  R. 
Co.,  21  Hun  (N.  Y.)  612. 

It  was  held,  in  Habich  v.  Folger,  20 
Wall.   (U.   S.)   I,  that  if  the  corpora- 
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merit  of  the  particular  facts  upon  which  the  averment  is  based.^ 
Other  decisions  hold  it  necessary  for  the  pleading  to  set  forth 
particularly  the  manner  in  which  the  corporate  powers  ceased.^ 

4.  How  to  Allege  Corporate  Acts. — The  acts  of  a  corporation  are 
necessarily  done  through  its  agents.  But  a  cause  of  action  against 
a  corporation,  founded  on  the  acts  of  its  agents,  should  be  alleged 
directly  against  the  corporation  itself.  The  acts  constituting  the 
cause  of  action  should  be  alleged  as  the  acts  of  the  corporation  ; 
it  is  not  necessary  to  aver  that  they  were  done  by  and  through 
the  authorized  agents  of  the  corporation.^  And  when  a  corpora- 
tion sues  on  a  contract  made  with  it,  it  is  not  necessary  to  allege 
that  the  corporation  made  the  contract  by  its  duly  authorized 
agent.  If  it  is  stated  as  the  contract  made  by  the  corporation, 
it  is  sufficient  without  mention  of  the  agent  who  executed  it  on 


1.  Perrj  v.  Turner,  55  Mo.  418; 
Poughkeepsie  Bank  v.  Ibbotson,  24 
Wend.  (N.  Y.)  473. 

2.  Sutherland  v.  Lagro,  etc..  Plank 
Road  Co.,  19  Ind.  192;  Heaston  v. 
Cincinnati,  etc.,  R.  Co.,  16  Ind.  275; 
Harris  v.  Muskingum  Mfg.  Co.,  4 
Blackf.  (Ind.)  267;  John  v.  Farmers', 
etc.,  Bank,  2  Blackf.  (Ind.)  367. 

A  plea  to  a  suit  by  a  corporation, 
stating  that  the  corporation  has  been 
dissolved  bj  the  acts  of  its  members, 
without  showing  its  cause  or  the  man- 
ner of  dissolution,  is  insufficient.  Har- 
ris V.  Muskingum  Mfg.  Co.,  4  Blackf. 
(Ind.)  267. 

A  plea  in  abatement  to  an  action  by 
a  corporation,  that  the  charter  is  for- 
feited in  consequence  of  a  misuser  or 
nonuser  of  the  franchises,  cannot  be 
good  unless  it  shows  the  forfeiture  had 
been  judicially  declared  at  the  instance 
of  the  government.  John  v.  Farmers', 
etc..  Bank,  2  Blackf.  (Ind.)  367. 

A  plea  that  the  charter  of  the  cor- 
poration defendant  has  expired,  and 
that  it  had  ceased  to  exist  in  law  at  the 
time  the  alleged  cause  of  action  arose, 
is  insufficient  for  failure  to  aver  that 
the  corporation  had  wound  yp  its  busi- 
ness and  ceased  to  exist  in  fact  as  well 
as  in  law.  Miller  v.  Newburg  Orrel 
Coal  Co.,  31  W.  Va.  836. 

Consolidation. — In  a  suit  by  a  corpo- 
ration it  is  no  defense  to  allege  a  consol- 
idation with  a  corporation  of  another 
state,  unless  the  terms  of  consolidation 
or  the  dates  or  provisions  of  the  statutes 
authorizing  it  are  given.  Hubbard  v. 
Chappel,  14  Ind.  601. 

3.  Sullivan  v.  Grass  Valley  Quartz 
Milling,  etc.,  Co.,  77  Cal.  418;  Buffalo 
Lubricating   Oil   Co.  v.  Standard  Oil 


Co.,  42  Hun  (N.  Y.)  154;  Hand  v. 
Cleveland  Sav.  Soc.  (City  Ct.),  18  N, 
Y.  Supp.  157;  Lindsley  v.  Simonds,  2 
Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  69; 
Mechanics  Banking  Assoc,  v.  Spring 
Valley  Shot,  etc.,  Co.,  25  Barb.  (N.  Y.) 
419;  Gould  V.  Eagle  Creek  School  Dist. 
No.  3,  7  Minn.  203 ;  Bowers  v.  Conti- 
nental Ins.  Co.,  65  Tex.  51  ;  Sun  Mut. 
Ins.  Co.  V.  Seeligson,  59  Tex.  3. 

Services. — In  an  action  against  a  cor- 
poration for  services,  an  allegation  that 
the  plaintiff  was  employed  by  the  de- 
fendant, through  its  secretary,  is  a  suffi- 
cient allegation  of  employment  hy  the 
corporation,  though  it  is  better  plead- 
ing to  omit  reference  to  the  secretary. 
Sullivan  -'.  Grass  Valley-  Quartz  Mill- 
ing, etc.,  Co.,  77  Cal.  418. 

Bill  Accepted  by  President. — Against 
a  corporation  as  acceptor,  where  the 
bill  was  addressed  to  its  president  and 
accepted  by  him  as  such,  an  averment 
that  he  was  president  and  authorized  to 
accept  is  unnecessary.  Andrews  v. 
Astor  Bank,  2  Duer  (N.  Y.)  629. 

Negligence. — In  an  action  against  a 
corporation  by  one  of  its  employees,  for 
damages  for  injuries  sustained  by  reason 
of  the  negligence  of  the  corporation,  an 
allegation  that  charges  the  negligence 
to  be  that  of  the  defendant  is  sufficient. 
Cramer  v.  Union    Pac.  R.  Co.,  3   Utah 

504- 

Equivalent  Averment. — An  averment 
in  a  complaint  that  an  agreement  was 
made  between  the  plaintiff  and  a  cor- 
poration is,  in  eft'ect,  an  averment  that 
the  agreement  was  made  by  an  agent 
of  the  corporation  acting  by  its  author- 
ity. Gallatin  Nat.  Bank  v.  Nashville, 
etc.,  R.  Co.  (Supreme  Ct.),  4  N.  Y. 
St,  Rep.  714. 
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behalf  of  the  corporation. ^ 

5.  Specially  Pleading  Defenses. — A  corporation  must  specially 
plead  all  those  defenses  which  are  required  to  be  specially  pleaded 
in  the  case  of  a  natural  person  defendant.  It  is  of  importance  to 
a  corporation  being  sued,  that  it  ascertain  whether  or  not  its 
defense  is  to  be  specially  pleaded.*  And  care  must  be  taken  in 
the  use  of  the  general  denial  or  general  issue.* 


1.  St.  Andrew's  Bay  Land  Co.  v. 
Mitchell,  4  Fla.  192. 

Where  a  loan  by  a  corporation  can 
be  regularly  authorized  only  by  a  vote 
of  the  directors,  at  an  official  meeting, 
a  loan  made  without  such  vote  may  be 
ratified  by  the  corporation ;  an  action 
by  the  corporation  upon  the  securities 
i>;iven  for  the  loan  is  a  ratification ;  and 
an  averment  in  such  action  that  the 
loan  was  made  by  plaintiff" "  through 
its  proper  officers"  is  sufficient.  Ger- 
mantown  Farmers'  Mut.  Ins.  Co.  v. 
Dhein,  43  Wis.  420. 

Action  by  Assignee. — In  an  action  by 
an  assignee  of  a  corporation,  if  the 
transfer  to  him  can  be  presumed  legal, 
the  complaint  need  not  aver  that  the 
directors,  by  resolution,  authorized  the 
assignment  as  prescribed  by  statute. 
Nelson  v.  Eaton,  26  N.  Y.  410. 

2.  Sparks -y.  Dispatch  Transfer  Co., 
104  Mo.  531. 

Want  of  Authority. — Want  of  author- 
ity of  an  agent  of  a  corporation  is  mat- 
ter of  defense  which  must  be  specially 
pleaded  by  the  corporation.  Ma- 
lone  V.  Crescent  City  Mill,  etc.,  Co., 
77  Cal.  38;  Merrill  v.  Consumer's  Coal 
Co.,  114  N.  Y.  216.  Comfare  San 
Antonio,  etc.,  R.  Co.  xk  Wilson  (Tex. 
App.   1892),   19  S.    W.  Rep.  910. 

In  order  to  authorize  a  bank  to  show 
the  want  of  authority  of  its  cashier  to 
institute  a  libel  suit  by  capias  in  its 
name,  in  a  suit  brought  by  the  defend- 
ant for  false  imprisonment,  such  al- 
leged want  of  authority  should  be 
specially  pleaded.  Wachsmuth  v. 
Merchants'  Nat.  Bank,  96  Mich.  427. 

In  an  action  against  a  railroad  com- 
panj'  by  a  contractor,  for  the  con- 
struction of  a  branch  road,  alleging  the 
execution  of  the  contract  and  its  breach 
by  the  defendant,  it  is  not  necessary 
further  to  allege  that  the  construction 
of  the  branch  road  was  authorized  by 
resolution  of  the  board  of  directors, 
ratified  and  approved  by  a  vote  of  a 
majority  of  the  stockholders  in  value ; 
that  being  merely  defensive  matter, 
and   the  presumption  being  that  such 
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preliminary  action  was  had  before  the 
work  of  construction  was  entered  on. 
Arrington  v.  Savannah,  etc.,  R.  Co.,  9^ 
Ala.  434. 

Stock  Not  Subscribed. —  In  an  action 
against  a  corporation,  a  complaint  stat- 
ing the  full  amount  of  capital  stock,  and 
the  amount  subscribed  by  four  stock- 
holders, joined  as  defendants,  does  not 
imply  that  all  the  stockholders  were 
joined,  or  that  the  stock  subscribed  by 
them  was  the  total  amount  subscribed  ; 
and  the  fact  that  all  the  capital  stock 
was  not  subscribed,  not  appearing  in 
the  complaint,  cannot  be  reached  on 
demurrer,  but  must  be  pleaded  in  de- 
fense. Tabor  xk  Goss,  etc.,  Mfg.  Co., 
II  Colo.  419. 

Invalidity  of  Execution  of  Mort- 
gage.— A  bill  in  equity  alleging  the 
execution  of  a  mortgage  by  a  cor- 
poration, and  seeking  its  foreclosure, 
need  not  allege  the  publication,  pursu- 
ant to  the  statute  (Code,  §§  i.S^-^,  1664), 
for  four  consecutive  weeks,  of  notice  of 
the  meeting  of  the  stockholders  called 
for  the  purpose  of  authorizing  the  ex- 
ecution of  the  mortgage  ;  the  executio/i 
of  the  mortgage  presupposing  the  giv- 
ing of  the  notice  as  directed  by  the 
statute,  and  the  omission  of  such  pre- 
requisite being  matter  of  defense.  Nel- 
son V.  Hubbard,  96  Ala.  238. 

North  Carolina. — Where  the  corpora- 
tion relies  as  a  defense  upon  the  statute, 
which  declares  that  a  contract  shall  be 
in  writing,  and  shall  state  whether  the 
stockholders  are  individually  liable  for 
the  contracts  of  the  company  (Bat. 
Rev.,  c.  26,  §  23),  the  same  must  be 
pleaded  in  proper  form,  otherwise  it 
will  not  be  considered.  Kenner  -■. 
Lexington  Mfg.  Co.,  91  N.  Car.  422, 

3.  In  an  action  against  a  corporation 
on  a  bond,  the  condition  of  which  re- 
cited that  the  company  was,  by  act  of 
parliament,  authorized  to  raise  money 
bv  bond,  and  that,  at  a  general  assem- 
bly of  the  company  of  proprietors,  it 
had  been  resolved  that  the  bond  should 
be  issued  for  that  purpose,  the  corpora- 
tion pleaded  non  est  factum.  It  was 
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6.  Pleading  Charter  or  By-laws. — Where  one  would  show  a  viola- 
tion of  duty  by  a  private  corporation,  he  must  set  out  that  part 
of  the  charter  and  by-laws  by  which  that  duty  is  defined. *  And 
when  a  corporation  bases  its  defense  upon  the  rules  or  by-laws, 
they  must  be  set  out  in  its  plea  or  answer.^  It  may  happen  that, 
in  an  action  by  a  corporation,  its  charter  should  be  set  out  at 
length.* 


held  that  although  they  could  not,  un- 
der that  plea,  show  that  the  bond  exe- 
cuted by  them  was  invalidated  by  col- 
lateral matter,  they  might  show  that  it 
was  void  because  executed  contrary  to 
the  provisions  of  the  act  of  parliament. 
Hill  V.  Manchester,  etc..  Water  Works 
Co.,  5  B.'&  Ad.  866,  27  E.  C.  L.  219. 

Plea  Bad  as  Amounting  to  General 
Issue. — A  plea  to  the  effect  that  the 
company  to  which  the  plaintiff  was 
committed  by  the  state  after  his  con- 
viction was  located  in  a  certain  county, 
and  that  the  defendant  was  a  mere 
stockholder  in  that  company,  and 
therefore  the  action,  if  any,  should  be 
brought  against  that  company,  is  prop- 
erly stricken  out,  the  plaintiff  not  com- 
plaining against  the  company  referred 
to,  but  against  the  defendant.  What- 
ever defense  may  have  been  had  under 
this  plea  could  be  had  under  the  plea 
of  the  general  issue.  Dade  Coal  Co. 
v.  Haslett,  83  Ga.  550. 

Reasonableness  of  Rules. — Under  a 
general  denial,  a  conductor  cannot 
prove  rules  of  the  company,  their  rea- 
sonableness, and  that  his  acts  were  in 
conformity  thereto.  Pier  v.  Finch,  29 
Barb.  (N.  Y.)  170. 

Matter  for  Reply. — In  an  action  by 
the  beneficiarj-  upon  a  benefit  certifi- 
cate, an  answer  that  the  insm-ed  had 
wholly  failed  to  pay  the  assessments 
against  him,  wherefore  he  had  been 
suspended  and  had  forfeited  the  right  to 
recover  on  the  certificate,  is  sufficient, 
without  alleging  that  the  assessments 
were  not  paid  by  any  other  person.  If 
the  assessments  were  paid  byany  other 
person,  that  is  matter  for  reply.  Gray 
V.  Supreme  Lodge,  118  Ind.  293. 

1.  Common -law  rights  and  duties  are 
known  to  the  courts,  but  the  duties  of 
a  private  corporation  toward  its  mem- 
bers, and  the  rights  of  members  thereof 
as  against  fellow-members,  and  as 
against  the  corporation,  can  only  be 
known  by  an  inspection  of  the  char- 
ter and  by-laws  of  such  corporation. 
Olds  V.  Chicago  Open  Board  of  Trade, 
18  111.  App.  465. 


"To  allege  that  a  private  corporation 
owed  to  its  members  this  or  that  duty, 
or  that  it  had  done  this  or  that  act 
against  or  in  violation  of  its  rules  or 
regulations,  or  that  the  members  there- 
of owed  duties  to  each  other,  or  that 
certain  persons  by  combinations  caused 
one  to  be  expelled  from  the  corpora- 
tion or  his  ticket  to  be  taken  from  him 
without  due  notice,  and  in  violation  of 
the  rules  or  charter,  is  but  to  state  a 
conclusion  of  law,  instead  of  pleading 
the  facts  from  which  such  conclusion  is 
to  be  the  necessary  inference.  Such 
mode  of  pleading  is  not  permissible." 
Per  Moran,  J.,  in  Olds  v.  Chicago 
Open  Board  of  Trade,  18  111.  App. 
466. 

By-laws  Admitted. — Where  a  plain- 
tiff, in  his  replication,  sets  out  a  code  of 
by-laws  of  a  corporation,  which  pre- 
scribe the  duties  of  an  officer  of  such 
corporation,  and  then  assigns  as  a 
breach  a  violation  of  duties  so  pre- 
scribed, on  which  breach  issue  is  ten- 
dered by  the  defendant  and  joined  by 
the  plaintiff,  such  by-laws  are  virtually 
admitted  by  the  defendant  in  his  plead- 
ings. Union  Bank  v.  Ridgelv,  i  Har. 
&G.  (Md.)324. 

Action  against  Individual  Members — 
Failure  to  Set  Out  Charter. — Where  a 
bill  in  chancery  was  brought  against 
the  individual  members  of  a  corpora- 
tion, for  the  payment  of  a  debt  from 
the  corporation,  without  setting  forth, 
or  counting  on,  the  act  of  incorporation 
by  which  alone  the  members  were 
made  individually  liable,  it  was  held 
that  the  bill  could  not  be  sustained. 
Middletown  Bank  v.  Russ,  3  Conn.  135. 

2.  Gray  v.  National  Ben.  Assoc,  iii 
Ind.  531. 

3.  iiibel. — In  an  action  by  a  foreign 
corporation,  for  an  alleged  libel  on  de- 
murrer to  the  declaration,  it  was  held 
that  the  charter  of  the  plaintiff  should 
be  set  out  at  length,  in  order  that  it 
might  be  seen  whether  the  publication 
was  false  in  stating  the  mode  in  which 
it  authorized  the  business  of  the  com- 
pany to  be  done,  and  which   was  the 
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7.  Ultra  Vires. — Ordinarily,  where  a  corporation  sues  to  enforce 
a  contract,  it  need  not  allege  that  the  contract  was  not  ultra 
vires.^  But  if  a  corporation  seeks  to  enforce  rights  which  do  not 
usually  and  necessarily  belong  to  such  corporation,  it  must  set 
forth  and  prove  its  authority  to  do  the  particular  thing,  which 
creates  such  rights.* 

If  the  defendant  wishes  to  interpose  the  defense  of  ti/tra  vires  in 
an  action  by  a  corporation  against  him,  he  should  specially  plead 
it.*    And,  in  an  action  against  a  corporation,  the  plaintiff  need  not 


subject  of  the  criticism  which  consti- 
tuted the  alleged  libel.  Nor  could  the 
charter  be  treated  as  properly  pleaded, 
Avhen  onlj'  brought  before  the  court  as 
a  part  of  the  alleged  libelous  publica- 
tion. Hahnemannnian  L.  Ins.  Co.  v. 
Beebe,  48  111.  88. 

Neither  would  the  usual  formula,  to 
the  eflfect  that  the  defendant  falsely  and 
maliciously  wrote,  published,  etc.,  be 
sufficient  in  the  above  kind  of  a  libel 
case ;  it  is  sufficient,  in  an  action  by  a 
natural  person,  for  words  actionable  in 
themselves,  because  the  law  presumes 
such  person  to  be  of  good  credit  and 
character  until  the  contrary  is  made  tb 
appear.  But  it  cannot  be  presumed 
that  the  legislature  of  a  foreign  state 
has  not  granted  an  unwise  charter  to 
a  corporation.  Hahnemannian  L.  Ins. 
Co.  V.  Beebe,  48  111.  88. 

1.  St.  Paul  Land  Co.  v.  Dayton,  37 
Minn.  364;  Wisconsin  f.  Torinus,  22 
Minn.  272;  Alabama  Gold  L.  Ins.  Co. 
-•.  Central  Agricultural,  etc.,  Assoc, 
54  Ala.  73 ;  Gebhard  v.  Eastman,  7 
Minn.  56;  Montague  v.  Church  School 
Dist.  No.  3,  34  N.J.  L.  218;  P'eeny  v. 
People's  F.  Ins.  Co.,  2  Robt.  (N.  Y.) 
599;  Bennington  Iron  Co.  v.  Ruther- 
ford, 18  N.J.  L.  158. 

An  allegation  in  a  complaint  that 
^'plaintiff  (a  corporation)  and  defend- 
ant entered  ^nto  an  agreement  to  and 
with  each  other,"  etc.,  includes  and  im- 
plies plaintiff's  capacity  and  power  to 
make  the  agreement.  La  Grange  Mill 
Co.  V.  Bennewitz,  28  Minn.  62. 

Power  to  Take  Property.-.— A  bill  filed 
by  a  corporation  to  quiet  its  title  and 
to  remove  a  cloud  therefrom  is  not  de- 
murrable because  it  fails  to  aver  that 
the  complainant  corporation  had  the 
power  under  its  charter  to  acquire  and 
hold  the  lot;  in  the  absence  of  proof  to 
the  contrary,  the  corporation  will  be 
presumed  to  have  had  such  power. 
Torrent  Fire  Engine  Co.  No.  5  v. 
Mobile,  101  Ala.  559. 


In  an  action  on  the  case,  by  the  own- 
ers of  a  steamboat,  who  were  a  corpo- 
ration, for  injuries  done  to  their  boat, 
it  was  held  that,  it  being  incident  to  all 
such  corporations  to  hold  property,  it 
was  not  necessary  for  the  plaintiffs,  on 
the  general  issue,  to  prove  their  power 
to  hold  the  property  in  question,  espe- 
cially against  a  mere  wrong-doer  claim-  • 
ing  no  title  in  himself.  New- Haven 
Steam-Boat,  etc.,  Co.  v.  Vanderbilt,  16 
Conn.  420. 

In  a  suit  by  a  religious  corporation, 
founded  on  a  conveyance,  it  is  not  neces- 
sary to  aver  a  capacity  in  the  corpora- 
tion to  take.  Reformed  Protestant 
Dutch  Church  v.  Veeder,  4  Wend.  (N. 
Y.)  494. 

General  Allegations. — On  demurrer  to 
a  bill  filed  by  a  corporation,  as  the  as- 
signee of  a  demand,  for  the  purpose  of 
enforcing  the  same,  it  was  held  that  it 
was  sufficient  for  the  plaintiff  to  allege 
generally,  in  its  bill,  that  it  had  power 
to  purchase  and  hold  the  demand. 
Camden  R.  Co.  v.  Remer,  4  Barb.  (N. 
Y.)  127. 

Even  if  the  power  to  loan  money  is 
not  a  necessary  incident  to  the  business 
of  an  insurance  company,  still,  in  an 
action  brought  by  a  foreign  insurance 
company'  to  recover  money  loaned,  it 
is  not  necessary  to  set  out  in  the  com- 
plaint in  hcBc  verba  that  portion  of 
the  plaintiff's  charter  which  confers  the 
power  to  loan  money ;  but  it  is  suffi- 
cient to  plead  the  act  of  incorporation 
by  reciting  its  title,  and  to  allege  in 
general  terms  the  authority  of  the  com- 
pany to  make  the  loan.  Connecticut 
Ins.  Co.  T'.  Cross,  18  Wis.  109. 

2.  Frve  v.  State  Bank,  10  111.  33:. 
Defect  Not  Aided    by   Answer. — The 

failure  of  the  defendant  to  answer  does 
not  aid  a  defect  in  not  alleging  such 
authority.  Frye  v.  State  Bank,  10  111. 
332. 

3.  Young  Men's  Christian  Assoc,  t-. 
Dubach,    82    Mo.    475;    America    L. 
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set  out  in  his  complaint  or  declaration  the  capacity  of  the  corpo- 
ration to  make  the  contract  sued  on.  Where  the  defense  of  ultra 
vires  is  allowable  to  a  corporation,  the  corporation  must  specially 
plead  it.* 

V.  Abatement  of  Action  by  Dissolution  or  Consolidation  — 
1.  Right  to  Sue  after  Dissolution. — After  a  corporation  is  dissolved, 
it  is  incapajple  of  maintaining  an  action.  An  action  by  a  corpora- 
tion, which  is  pending  when  such  corporation  is  dissolved,  abates 
upon  such  dissolution  in  the  absence  of  a  statute  to  the  contrary.* 


Assoc.  V.  Cook,  20  Kan.  19;  Com- 
mercial Bank  v.  King,  47  Iowa  64. 

Incapacity  to  Hold. — The  incapaciU' 
of  a  corporation,  in  a  suit  by  it  for  the 
specific  performance  of  a  contract  to 
sell  land,  to  purchase  and  hold  the 
same,  is  a  matter  of  defense.  Young 
Men's  Christian  Assoc,  v.  Dub^ch,  82 
Mo.  475. 

Foreign  Corporation. — If  the  defend- 
ant wishes  to  raise,  by  his  answer,  the 
question  that  the  loaning  of  money  by 
a  foreign  insurance  company  on  real- 
estate  security  is  ultra  vires,  and  for- 
bidden, he  should  plead  its  charter,  or 
the  laws  of  the  state  where  it  was 
organized,  or  both  such  charter  and 
laws,  and  on  the  trial  produce  the  same 
in  evidt-nce.  America  L.  Assoc.  t>. 
Cook,  20  Kan.  19. 

Requisites  of  Plea. — The  articles  of  a 
lumbering  corporation  authorized  it  to* 
purchase  timber  or  other  lands  neces- 
sary or  convenient  for  the  transaction 
of  its  business.  In  a  suit  hy  the  cor- 
poration to  quiet  its  title  to  a  tract  of 
land,  and  to  compel  the  removal  of  an 
obstruction  therefrom,  it  was  held  that 
the  defense  of  ultra  fires  is  not  well 
pleaded,  unless  it  be  alleged  that  no 
part  of  the  tract  was  timbered  land 
suitable  for  complainant's  business. 
Kentucky  Lumber  Co.  v.  Green,  87 
Ky.  257. 

1.  Griesa  v.  Massachusetts  Ben. 
Assoc,  133  N.  Y.  619,  15  N.  Y.  Supp. 
71 ;  Folsom  v.  School  Directors,  91 
111.  402. 

But  see  Brennan  v.  New  York,  62 
N.  Y.367. 

Prooif  under  a  Denial. —  Plaintiff's 
complaint  alleged  that  in  March,  1S71, 
he  was  appointed  by  the  comptroller  of 
the  city  of  New  York  an  attendant 
upon  the  Court  of  Common  Pleas  ;  that 
he  entered  upon  and  performed  his 
duties  until  June,  1872,  and  claimed  a 
balance  of  his  salary  unpaid.  Defend- 
ant's  answer  simply   denied   these  al- 


legations. It  was  held  that  defendants 
might  prove  that  the  appointment  of 
the  plaintiff  exceeded  the  number  of 
employees  allowed  by  law,  or  that  the 
funds  for  the  payment  of  such  em- 
ployees were  exhausted. 

Power  of  Officers. — Where  the  answer 
in  a  suit  against  a  corporation,  on  its 
note,  relies  simply  on  the  want  of  pow- 
er of  the  corporation  to  issue  notes,  the 
defendant  cannot  afterwards  object  that 
the  plaintiff  has  not  shown  that  the 
officers  executing  the  note  were  em- 
powered by  the  corporation  to  do  so. 
Smith  -'.  Eureka  Mills  Co.,  6  Cal.  i. 

2.  Miami  Exporting  Co.  -'.  Gano,  ij 
Ohio  269;  Carey  v.  Giles,  10  Ga.  9. 

"  But,  finally  and  conclusively,  if  the 
corporation  was  dead  at  the  time  of 
such  service  and  decree,  then,  as  it  has 
never  been  revived,  it  is  still  extinct 
and  can  have  no  standing  in  court. 
Conceding  its  nonexistence  at  that 
time,  we  cannot  conceive  how,  without 
a  new  life,  it  can,  in  its  corporate  name, 
institute  a  proceeding  asserting  its 
nonexistence.  The  subsequent  action 
of  certain  of  its  former  members  was  not 
designed  to  reinstate  the  old  corporation, 
nor  did  it  have  that  effect.  It  is  the  old 
and  not  the  new  society  that  now  asks 
relief.  It  is  in  no  position  to  demand 
it."  Per  Wright,  C.  J.,  in  Muscatine 
Turn  Verein  v.  Funck,  18  Iowa  473, 
where  it  was  held  that  relief  cannot  be 
given  to  a  corporation  against  a  decree, 
on  the  ground  that  it  had  no  existence 
at  the  time  such  decree  was  rendered, 
when  it  is  nqt  shown  that  its  existence 
has  been  so  revived  that  it  may  have  a 
standing  in  court. 

Building  Associatiion  Selling  Out. — 
Where  a  building  and  loan  association 
sells  out  and  assigns  in  writing  all  its 
claims  for  unpaid  loans,  thereby  realiz- 
ing a  fund  sufficient  to  raise  the  value 
of  its  stock  to  the  maximum  fixed  by 
the  constitution  or  the  by-laws,  and 
with  this  fund,  in  connection  with 
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Legislatures  may,  however,  enact  statutes  preserving  to  corpora- 
tions the  right  to  sue  for  delDts  due  th<-m,and  if  such  a  statute  is 
in  force  at  the  time  the  corporation  is  dissolved,  the  right  to  sue 
is  not  impaired  by  dissolution  }  but  it  is  not  in  the  power  of  the 
legislature,  by  renewing  the  charter  of  a  corporation  which  has 
been  dissolved,  to  revive  the  liabilities  to  the  corporation.* 

2.  Liability  to  be  Sued  after  Dissolution. — At  common  law,  upon 
the  dissolution  of  a  corporation,  the  debts  due  from  it  are 
extinguished.  The  absolute  and  unqualified  dissolution  of  a 
corporation  by  a  decree  of  forfeiture  or  legislative  repeal  extin- 
guishes all  debts  due  from  it,  and  puts  an  end  to  all  its  rights  of 
action  and  property,  and  it  can  no  longer  be  sued;  an  action 
pending  against  the  corporation  at  the  time  of  its  dissolution 
abates,  unless  preserved  by  some  statute.^ 


other  assets,  pays  off  and  satisfies  all 
its  stockholders,  and  entirely  ceases  to 
transact  business,  it  is  virtually  dis- 
solved, and  is  incapable  of  further  pros- 
ecuting a  pending  action  founded  upon 
a  bond  so  transferred  and  assigned  after 
the  action  was  brought.  Van  Pelt  x>. 
Home    Bldg.,    etc.,  Assoc,  87  Ga.  370. 

Restrained  by  Injunction. — An  injunc- 
tion restraining  an  insolvent  corpora- 
tion frotn  exercising  any  of  its  corpo- 
tate  rights,  privileges,  or  franchises, 
restrains  the  prosecution  by  the  com- 
pany of  an  action  for  libel  commenced 
before  the  issuance  of  such  injunction. 
The  statute  authorizing  such  injunc- 
tion being  founded  on  public  policy, 
one  not  a  party  to  the  action  in  which 
the  injunction  was  issued  may  avail 
himself  thereof  to  procure  a  stay  of 
proceedings  in  an  action  which  the 
insolvent  corporation  is  attempting  to 
prosecute  against  him.  Milwaukee  Mut. 
F.  Ins.  Co.  V.  Sentinel  Co.,  81  Wis.  207. 

Expiration  Pending  Appeal. — A  decree 
was  entered  dismissing  a  bill  by  a  cor- 
poration,   and    an     appeal    taken,  and 


that  the  charter  of  the  bank  had  ex- 
pired by  limitation,  but  that  it  had 
made  a  general  assignment  of  its  assets 
to  trustees,  who  were  authorized  by 
law  to  sue  in  the  corporate  name  of 
the  bank  on  all  choses  in  action  due 
to  it.  It  was  held  that  the  bank  was  so 
far  a  corporation  as  to  make  it  com- 
petent, on  the  part  of  the  trustees,  to 
sue  in  its  corporate  name  on  any  of  the 
choses  in  action,  transferred  to  them, 
notwithstanding  the  expiration  of  the 
charter.  State  v.  Washington  Bank,  18 
Ark.  554. 

Action  to  Recover  Tolls. —  Where  a 
company  was  incorporated  for  the  pur- 
pose of  removing  from  a  river  all  ob- 
structions to  the  free  passage  of  logs, 
and  was  authorized  to  demand  toll  of 
the  owners  of  logs  freely  passing 
down  the  river,  it  was  held,  in  an  action 
to  recover  tolls  for  logs  that  passed  the 
river  freely,  that  the  defendant  could 
not  show  that  the  corporation  had  not 
removed  the  obstructions,  though  the 
act  of  incorporation  was  to  be  void  if 
they  should    not    be    removed   in  one 


pending  the  appeal  the  charter  of  the  year,  and  though  more  than  a  year  had 
corporation  expired.  On  a  motion 
that  the  appeal  be  entered  as  abated, 
and  objection  that  before  the  expira- 
tion of  the  charter  the  corporation  as- 
signed all  its  interest  in  the  subject  in 
controversy,  it  was  held  that  the  appel- 
late court  might  inquire  of  the  fact  of 
the  assignment,  and,  if  found  to  be  true, 
might  permit  the  suit  to  proceed,  with- 
out noticing  the  dissolution  of  the  cor- 
poration on  the  record.  Alexandria 
Bank  t'.'Patton,  i  Rob.  (Va.)  52S. 

Assignment.  —  On  an  issue  to  the  plea 
of  no  such  corporation   to  a  suit  in  the 
corporate  name  of  a  bank,  it  appeared 
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elapsed  before  the  action  was  brought. 
Bear-Camp-River-Co.  v.  Woodman,  2 
Me.  404. 

1.  Robinson  7'.  Lane,  19  Ga.  337. 

2.  Commercial  Bank  7'.  Lockwood, 
2  Harr.  (Del.)  8. 

3.  National  Pahquioque  Bank  t'. 
Bethel  First  Nat.  Bank,  36  Conn.  325; 
Commercial  Bank  v.  Lockwood,  2  Harr. 
(Del.)  S;  Hightower  v.  Thornton, 
8  Ga.  4S6;  Thornton  v.  Lane,  11  Ga. 
459;  Robinson  v.  Lane,  19  Ga.  337; 
Port  Gibson  v.  Moore,  13  Smed.  & 
M.  (Miss.)  157;  Fox  -'.  Horah,  i  Ired. 
Eq.  (N.  Car.)  358;  Malloy  v.  Mallett, 
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3.  Consolidation,  —  The  consolidation  of  a  corporation  with 
another  does  not  abate  a  suit  pendin^^  at  the  tinae  of  such  con- 
solidation.i   But  it  is  competent  for  the  legislature  to  provide  that 


6  Jones.  Eq.  (N.  Car.)  345;  White  v. 
Campbell,  5  Humph.  (Tenn.)  38;  Pen- 
dleton V.  Russell,  144  U.  S.  644;  U.  S. 
V.  Alexander,  4  Cranch  (C.  C.)  311. 

A  judgment  recovered  in  a  suit  com- 
menced against  a  corporation  two 
months  after  its  dissolution  was  held 
to  be  not  even  prima  facie  evidence  of 
a  debt  due  from  the  corporation  at  the 
time  of  its  dissolution.  Bonaffe  v. 
Fowler,  7  Pai'ge  (N.  Y.)  576. 

Attachment.  —  Receivers  were  ap- 
pointed for  an  insolvent  corporation, 
and  a  decree  of  court  was  passed,  under 
a  statute  authorizing  it,  vesting  in  them 
the  property  of  the  company  and  an- 
nulling its  charter.  A  suit  was  pending 
at  the  time,  against  the  company-,  in 
which  its  property  had  been  attached. 
It  was  held  that  the  dissolution  of  the 
corporation  abated  the  suit  and  de- 
stroyed the  attachment  lien.  Wilcox  v. 
Continental  L.  Ins.  Co.,  56  Conn.  46S. 

In  foreign  attachment  against  a  cor- 
poration as  defendant,  the  civil  death 
of  the  corporation  before  judgment 
against  it,  produced  by  the  decree  of 
forfeiture  of  its  charter  by  a  judicial 
tribunal,  dissolves  the  attachment.  The 
garnishee  may  take  advantage  of  this 
by  pleading  it,  notwithstanding  judg- 
ment has  been  entered  against  the  de- 
fendant for  default  of  appearance. 
Farmers',  etc.,  Bank  v.  Little,  8  W.  &L 
S.  (Pa.)  207. 

Judgment  after  Proceedings  for  Disso- 
lution Commenced,  but  before  Decree. — 
A  judgment  recovered  against  a  cor- 
poration by  due  course  of  law,  after 
the  commencement  of  proceedings  for 
the  voluntary  dissolution  of  the  cor- 
poration, and  after  the  entry  of  an 
order  to  show  cause  against  such  dis- 
solution, and  the  levy  of  an  execution 
thereon  upon  the  corporate  property, 
prior  to  the  order  for  a  dissolution,  is 
a  valid  lien,  and  is  entitled  to  a  prefer- 
ence. Matter  of  Waterbury,  8  Paige 
(N.Y.)38o. 

And  a  judgment  recovered  against 
a  corporation,  after  a  forfeiture  has 
been  incurred,  and  before  a  dissolution 
has  been  judiciallj'  declared,  is  valid  ; 
and  a  sale  under  it,  of  the  property  of 
the  corporation,  passes  the  title  to  it  to 
the  purchaser.  Mickles  v.  Rochester 
City  Bank,  11  Paige  (N.  Y.)  118. 


Dissolution    by  Voluntary  Act.  —  A 

dissolution  of  a  corporation  by  the  vol- 
untary act  of  the  stockholders  does  not 
take  away  the  power  to  act  for  the 
purpose  of  winding  up  its  affairs,  nor 
the  right  of  a  creditor,  in  equity  at 
least,  to  be  relieved  from  the  inequi- 
table consequences  of  such  dissolution. 
Muscatine  Turn  Verein  f.  Funck,  18 
low  a  469. 

Failing  to  Wind  Up  Business. — A  pri- 
vate business  corjioration,  duly  char- 
tered and  organized,  which  has  failed 
to  wind  up  its  business  when  the  time 
fixed  by  its  charter  for  its  duration  ex- 
pired, but  has  continued  to  carry  on  its 
corporate  business,  may  be  sued  in  a 
court  of  law  in  its  corporate  name  for 
a  tort  committed  by  it  after  its  charter 
had  expired;  and,  in  such  a  case,  a  plea 
that  the  charter  of  the  corporation  had 
expired  will  be  held  bad,  because  it 
does  not  also  aver  that  the  corporation 
had  wound  up  its  business,  and  ceased 
to  exist  in  fact  as  well  as  in  law.  Mil- 
ler 7'.  Newburg  Orrel  Coal  Co.,  31  W. 
Va.  836. 

1.  Evans  v.  Interstate  Rapid  Transit 
R.  Co.,  106  Mo.  594;  Baltimore,  etc.,  R. 
Co.  V.  Musselm.an,  2  Grant's  Cas.  (Pa.) 

348. 

"But,  without  any  such  provision  as 
the  above,  in  the  law  authorizing  the 
consolidation,  a  court  of  justice  would 
not  consider  the  mere  voluntary  imion 
of  several  corporations  into  one  as 
equivalent  to  the  death  of  either  of 
them  ;  or  attribute  to  the  law-making 
power  an  intention  of  enabling  them 
to  discharge  their  liabilities  in  such  a 
summary  way.  It  is  not  a  case  of 
death,  for  the  new  corporation  lives 
from  the  life  of  the  old  one;  their  sev- 
eral lives  are  transferred  into  it;  and, 
unlike  ordinary  cases  of  metempsy- 
chosis this  translation  is  accompanied 
b_v  full  consciousness  of  the  former 
state  and  its  liabilities."  Per  Lowrie, 
J.,  in  Baltimore,  etc.,  R.  Co.  v.  Mussel- 
mnn,  2  Grant's  Cas.  (Pa.)  352. 

Dissolving  Consolidation.  —  K.  re- 
covered judgment  against  two  con- 
solidated railroad  companies  ;  after  ren- 
dition thereof  the  court  dissolved  the 
consolidation.  K.  then  moved  for  ex- 
ecution and  notified  both  companies  of 
his  motion.    It  was  held  that  the  notice 
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the  dissolution  of  a  corporation  for  any  cause  shall  not  take  away 
or  impair  any  remedy  against  it,  for  any  liabilities  incurred 
previous  to  its  dissolution ;  that  no  acrion  shall  abate  by  the 
dissolution  of  the  corporation  defendant. ^ 


was  sufficient,  that  the  validity  of  K.'s 
judgment  was  not  impaired  by  the  dis- 
solution, and  that  he  was  entitled  to  his 
execution.  Ketcham  v.  Madison,  etc., 
R.  Co.,  20  Ind.  260. 

Kansas. — In  an  action  against  a  rail- 
road company,  judgment  was  given  in 
its  favor,  when  the  plaintiff  instituted 
a  proceeding  tor  review  in  the  Supreme 
Court.  After  that  time  the  deiendaiit 
and  other  railroad  companies  were 
consolidated  under  a  new  name,  and 
the  defendant  company  ceased  to  ex- 
ist. The  consolidated  company  suc- 
ceeded to  the  property,  powers,  and 
privileges,  as  well  as  the  obligations 
and  liabilities,  of  the  defendant  com- 
pany. No  motion  was  made  to  sub- 
stitute the  successor,  or  to  revive  the 
proceeding  in  its  name,  until  more  than 
a  year  after  the  defendant  company 
had  become  defunct,  and  the  successor 
refused  its  consent  to  such  revivor.  It 
was  held  that  no  revivor  could  then  be 
had  in  the  name  of  the  successor,  and 
that  the  proceeding  in  error  must  be 
dismissed.  Cunkle  -o.  Interstate  R. 
Co.,  54  Kan.  194. 

New  York. — By  the  New  York  Act 
of  May  22,  1884  (Laws  18S4,  c.  367,  p. 
448),  it  is  provided  that  no  action  to 
which  the  old  corporation  was  a  party 
shall  be  abated  by  reason  of  such  con- 
solidation pending  suit,  but  the  cause 
shall  proceed  as  if  the  consolidation 
had  not  taken  place,  or  the  new 
corporation  shall  be  substituted  by 
order  of  court.  This  statute  is  bind- 
ing on  the  federal  courts.  Edison 
Electric   Light  Co.  v.  Westinghouse, 


34  Fed.  Rep.  232 ;  Edison  Electric 
Light  Co.  V.  U.  S.  Electric  Lighting 
Co.,  52  Fed.  Rep.  300. 

And  a  corporation,  by  a  transfer  of 
its  stock,  does  not  lose  its  corporate 
cliaracter,  so  as  to  abate  condemnation 
proceedings  instituted  before  the  trans- 
fer. Matter  of  Metropolitan  El.  R. 
Co.  (Supreme  Ct.),  12  N.  Y.  Supp. 
500. 

1.  Blake  v.  Portsmouth,  etc.,  R.  Co., 
39  N.  H.  435;  Robinson  v.  Lane,  19 
G«i.  337 ;  People  v.  Troy  Steel,  etc., 
Co.,  82  Hun  (N.  Y.)  304;  New  York 
Business  Corporations  Law  (Laws 
1892,  c.  691,  §  5). 

Suit  for  Personal  Injuries. — A  cause 
of  action  against  a  domestic  business 
corpoiation,  for  injuries  caused  by  its 
negligence,  does  not  abate  upon  its  dis- 
solution, but  survives,  and  an  action 
thereon  is  maintainable  against  the 
trustees  holding  the  corporate  property 
for  the  purposes  of  distribution.  Mar- 
staller  t^  Mills,  143  N.  Y.  398;  Hep- 
worth  t'.  Union  Ferry  Co.,  62  Hun  (N. 
Y.)  258.  Co7ttra,  Grafton  v.  Union 
Ferry  Co.,  20  Civ.  Pro.  Rep.  (Brook- 
lyn City  Ct.)  238;  Matter  of  New 
York  (Oxygen  Co.,  24  Civ.  Pro.  Rep. 
(N.  Y.   Siipreme  Ct.)  398. 

Bringing  in  Representatives  of  Dis- 
solved Corporation. — Where,  during  the 
pendency  of  an  action  against  a  cor- 
poration, it  is  dissolved,  all  subsequent 
proceedings  taken  by  the  plaintift'  in 
the  action  before  defendant's  repre- 
sentatives are  brought  in  are  void. 
Wamsley  v.  Horton,  87  Hun  (N.  Y.) 
347- 
99  Volume  V. 


CORROBORATION  OF  WITNESSES. 

See  IMPEACHMENT  AND  CORROBORATION  OF  WITNESSES. 


COSTS. 

By  W.   Calvin  Chesnut  and  J.   Hooper  Edmondson. 

I.  Inteodtictory,  io6. 

1.  Definition,  io6. 

2.  Classes,  107. 

3.  History,  108. 

4.  Nature,  108. 

a.  Relation  to  Damages,  108. 

b.  Relation  to  Judgnietit,  109. 

n.  PowEB  TO  Award  Costs,  iio.         . 

1.  At  Law — Dependent  upon  Statute,  no. 

a.  Generally,   no. 

b.  Constructioti  of  Statutes,  in. 

c.  What  Statute  Governs,  in. 

(i)  In  Point  of  Time,  in. 
(2)  In  Point  of  Place,  113. 

2.  In  Equity,  114. 

3.  Who  may  Award,  114. 

a.    The  Court,  114. 

^,    The  fury,  115. 

f.  An  Arbitrator,    116. 

4.  Where  there  Is  Lack  of  furisdiction,  117. 

a.   /«  General,  117. 

^.    Where  Lack  of  furisdiction  Not  Apparent,  119. 

£■.  Lack  of  furisdiction  Arising  from  Repeal  of  Statute,  119. 

^.    Ca5<?5  Remanded  from  Federal  to  State  Court,  1 20. 

e.  On  Appeal  where  No  furisdiction  Below,  1 20. 

5.  Time  of  Awarding,  120. 

m.  Right  to  and  Liability  foe  Costs,  121. 

1.  When  Right  Vests,  121. 

2.  Ownership,  122. 

3.  Prevailing  Party,  122. 

a.  In  General,  122. 

b.  References,  123. 

c.  Who  Is  Prevailing  Party,  123. 
flT.  ^j  Statute,  124. 

4.  Various  Terminations  of  the  Suit,  125. 

«.  Nonsuit,  125. 

^.   Discontinuance,  126. 

f.  Abandonment  or  Dismissal  by  Plaintiff,  128. 
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d.  Dismissal  by  Court,  129. 

e.  On  Abatement,  130. 

f.  Arrest  of  Judgment,  131. 
5.    Upon  Various  Pleadings,  131. 

a.  Demurrer,  131. 

b.  Plea  Puis  Darrein  Continuance,  132. 

c.  Disclaimer,  132. 

d.  Repleader,  133. 

6     Where  there  Are  Several  Defendants,  133. 

a.  In  General,  133. 

b.  Recovery  by  Some  Defendants  Only,  133. 

(i)  Legislation  Concerning,  133. 

(2)    What  Costs  Successful  Defendant  Entitled  to,  1 34. 

c.  Where  One  Defendant  Suffers  Default  and  the  Other  De- 

fends, 135. 

d.  Joint, or  Several  Bills  of  Costs,  135. 

(i)    Where  the  Defendants  do  Not  Sever,  135. 

(2)  Where  the  Defendants  Sever,  136. 

(3)  Appearance  by  the  Same  or  Different  Attorneys,  138. 

e.  Discontinuance  as  to  One  or  More,  139. 

7.  Where  there  Are  Several  Suits,  139. 

a.  Generally,  139. 

b.  Upon  the  Same  Cause  of  Action,  140. 

(i)  Against  Joint  Tortfeasors,  140. 

(2)  Against  Differeftt  Parties  to  Same  Note,  140. 

c.  Where  Several  Suits  are  or  might  be  Consolidated,  141. 

d.  Failure  to  Set  Off  Claim  Afterwards  Sued  on,  142. 

8.  Apportionment  and  Division,  142. 

a.  Where  Success  is  Divided,  142. 

(i)   Generally,  142. 

(2)  Suit  upon  Claim  Composed  Oj  Several  Items,  142. 

(3)  Suits  for  the  Recovery  of  Personal  Property,  143. 

b.  Where  there  Are  Several  Counts  or  Issues,  143. 

(i)    Cotmts,  143. 

(2)  Abandonment  of  Some  Counts,  145. 

(3)  Issues,  145. 

(4)  Issues  of  Law  and  Fact,  146. 

9.  Where  the  Case  is  Settled  out  of  Court,  146. 

a.  By  Compromise,  146. 

b.  By  Payment  by  the  Defendant,  147. 

10,  Novel  and  Doubtfiil  Questions,  147. 

11,  Various  Classes  of  Parties,  148. 

a.  Parties  to  the  Suit,  148. 

(i)  In  General,  148. 

(2)  Nominal  Party,  149. 

(3)  Plaintiff  Suing  en  Autre  Droit,  1 50. 

(4)  Equitable  Plaintiff,  1 50. 

b.  Assignor  and  Assignee,  1 50. 

c.  General  Assignee  for  the  Benefit  of  Creditors,  151. 

d.  Governments  or  Municipalities,  151, 

e.  Public  Officers,  152. 

f.  Attorneys,  153. 

g.  Infant,  Guardian,  and  Next  Friend,  155. 
h.  Married  Wotnan,  156. 

i.  Stockholders,  156. 
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j.  Executors  and  Administrators,  156. 
k.    Tt^stees  and  Receivers,  156. 
/.    Garnishee,  156. 
m.  Estate  or  Fund,  156. 

(i)  In  General,  156. 

(2)  Construction  or  Contest  of  Will,  157. 

(3)  Interpleader,  157. 
n.   Interveners,  157. 

o.   Suits  in  Forma  Pauperis,  157. 

IV.  Costs  Dependent  on  Amount  in  Conteoveesy  oe  Sum  Re- 
covEEED,  157. 

1.  Costs  Dependent  on  Amount  of  Demand,  157. 

a.  In  General,  157. 

b.  Payments  Not  Part  of  Claim,  \t^%. 

2.  Costs  Dependent  on  Amount  of  Recovery,  1 59. 

a.  In  General,  159. 

(i)  Statute  Governs,  159. 

(2)  Interest  and  Costs  Not  Considered,  160. 

(3)  Recovery  of  Nominal  Damages,  161. 

(4)  Reasonable  Expectation  of  Greater  Recovery,  161. 

(5)  Miscellaneous,  162. 

b.  In  Cases  of  Appeal,  163. 

( 1 )  Plain  tiff  Recovering  Less  ,163. 

(2)  Reversal  for  Plaintiff,  163. 

(3)  fudgjnent  for  Defendajit,  164. 

c.  When  Several  Defendants,  164. 

d.  furis diction  as  Affecting  Costs,  164. 

(i)    Within  Exclusive  furisdiction  of  Upper  Court,  164. 

(2)  Within  Jurisdiction  of  fustic e,  165. 

(3)  When  Jurisdiction   Concurrent,  165. 

(4)  furisdiction  Determined  by  Amount  Recovered,  165. 

(5)  Reduction  by  Set- Off,  168. 

e.  Costs  in  Specif  c  Actions,  168. 

(i)   Cases  Referred  to  Arbitrators,  168. 

(2)  Actions  in  Tort  Generally,  168. 

(3)  Breach  of  Warranty,  169. 

(4)  Actions  for  Chattels  and  Chases  in  Action,  169. 

(5)  Libel  and  Slander,  170. 

(6)  Suits  to  Enforce  Liens,  171. 

(7)  Actions  for  Penalty,  171. 

(8)  Replevin,   171. 

(9)  Trespass,  172. 
(10)    Trover,  172. 

/".    Costs  in  Actions  Concerning  Realty,  172. 
(i)  General  Rule,  172. 

(2)  Aj«^  «^  /^  7z'//^,  172. 

{a)  In  General,  172. 

(i^)  Raising  the  Issue,  173. 

(f)    When   Title  N'ot  in  Issue,  175. 

(3)  Costs  when  Recovery  below  Limited  Amount,  1 76. 

(4)  Costs  in  Suits  for  Trespass,  176. 

(a)   General  Rule,  1 76. 
((5")    Trespass  q.  c.  f,  176. 

(5)  Costs  in  Other  Actions  for  Damages,  177. 
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g.  No  More  Costs  than  Damages,  178. 
(i)  In  General,  178. 

(2)  Cases  where  Rule  Not  Applicable,  179. 

(3)  Who  Liable  for  Remaining  Costs,  180. 

(4)  One- Quarter  Costs,  181. 

h.  Costs  when  Claitn  Reduced  by  Set-Off".  See  article  Set-OFF 
AND  Counter-claim,  181. 

i.  Costs  when  Claim  Reduced  by  Tender.  See  article  Ten- 
der,  181. 

J.  Costs  when  Clahn  Reduced  by  Payment.  See  article  Pay- 
ments,  181. 

k.  Costs  when  Claim  Reduced  by  Offer  of  Judgment.  See 
article  Offers  of  Judgment,  181. 

/.    Costs  wheti  Claitn  Reduced  in  Other  Ways,  181. 

V.  Double  and  Treble  Costs,  182. 

1.  When  Allowable,  \Zi. 

2.  Mode  of  Computation,  184. 

VI.  Costs  upon  Granting  New  Telal.    See  article  New  Trial. 
VII.  Costs  in  Equity,  i  84. 

1.  General  Principles,  184. 

2.  The  Prevailing  Party,  186. 

3.  When  Costs  will  be  Apportioned  or  Not  Awarded,  187. 

4.  Dismissal,  189. 

5.  Pleadings,  190. 

6.  Parties,  191. 

Vm.  Costs  in  Criminal  Cases.     See  article  Fines  and  Costs  in  Crimi- 
nal Cases. 

IX.  Costs  in  Appellate  Court,  192. 

1.  Geiteral  Discretion,  192. 

2.  Writs  of  Error,  196. 

3.  Affirinance,  197. 

4.  Distnissal,  199. 

5.  Reversal,  200. 

6.  Partial  Affirmance  or  Reversal,  202. 

7.  Remittitur,  204. 

a.  Of  Atnoufit,  204. 

b.  Of  Record,  205. 

8.  Appeals  froiti  Magistrates,  10^. 

9.  Appeals  fro7n  Commissioners,  208. 

10.  Appeals  from  Probate  Courts,  208. 

11.  Negligence  or  Default  as  Affecting  Costs,  210. 

a.  In  General,  210. 

b.  Omissiofi  to  File  Papers,  211. 

c.  Appeal  on  Point  Not  Made  Below,  212. 

12.  Prolix  Transcripts,   212. 

13.  Revision  of  Costs,  216. 

a.  General  Doctrine,  216. 

b.  In  Equity,  218. 

14.  Interpretation  of  Decrees,  219. 
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X.  Costs  on  Inteelocutory  and  Special  Proceedings,  221. 

1.  Interlocutory   Costs,  221. 

a.  In  General,  221. 

b.  Notice  of  Motion,  223. 

c.  Failure  to  Appear,  223. 

2.  In  Special  Proceedings,  224. 

3.  In  Courts  of  Special  Jurisdiction,  224. 

XI.  Taxation  of  Costs,  224. 

1.  What  Is  Taxable,  224. 

a.  In  General,  224. 

(i)  Between  Party  and  Party,  224. 

(2)  Between  Attorney  and  Cliettt,  225. 

(3)  Costs  Arising  after  Judgment,  225. 

(4)  Disbursefnents,  226. 

b.  Attorney  s  Pees,  226. 

(i)  Appearance  or  Docket  Fee,  226. 
(2)  Reasonable  Fees  for  Services,  228. 

c.  Fees  of  Various  Officers,  230. 

d.  Stenographer  s  Fees,  231. 

e.  Surveyor  s  Fees,  233. 

f.  Depositions  and  Cotnmissioners  to  Take  Testimony,  233. 

g.  Printing  and  Transcribing,  233. 

(1)  In  General,  233. 

(2)  Documentary  Evidence,  234. 

(3)  On  Appeal,  235. 

id)  Record,  235. 
((^)  Briefs,  235. 
A.    Term,  Trial,  and  Argument  Fees,  235. 

(1)  Tertn  Fees,  235. 

(2)  Trial  Fees,  236. 

(3)  Argument  Fees,  237. 

z.    C(9^A  <?/«  Previous  Suit,  237. 
y.    Other  Items,  238. 

2.  Procedure,  239. 

«.  -Sy  Whom  Costs  Are  to  be   Taxed,  239. 
<^.  Affidavit  to  the  Bill  of  Costs,  242. 
c.  Notice  of  Taxation,  243. 

(i)  Failure  to  Give,  243. 

(2)  Failure  to  Appear  and  Object,  244. 
^.    Time  of  Taxation,  245. 

Xn.  Review  of  Taxation,  246. 

1.  In  Lower  Court,  246. 

a.   Proper  Procedure,  246. 

(5.    Time  of  Moving  for  Relaxation,  248. 

(i)  /«  General,  248. 

(2)  y^//d'r  Appeal,  249. 

f.  W-V/a/  M^"  Motion  Should  Show,  .250. 
</.  Action  of  the  Court,  251. 

2.  Upon  Appeal,  251. 

a.  7^rw«  What  Appeal  fnay  be  Taken,  251. 
^.   Bill  of  Exceptions  Necessary,  252. 
^.    f^tf  way  A"^/  Appeal,  253. 
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XIII.  Payment  and  Collection,  253. 

1.  From  Whom  to  be  Collected,  253. 

2.  Time  of  Payment,  254. 

3.  To  Whom  Payable,  255. 

a.  Clerk  or  Sheriff,  255. 

b.  Prevailing  Party,  256. 

4.  Remedies  for  Collection,  256. 

a.  By  Action,  256. 

b.  By  Execution,  256. 

(i)  In  General,  256. 

(2)  Mandamus  for  Issuance  of  Execution,  257. 

(3)  What  the  Execution  Should  Show,  258. 

(4)  Execution  Irregularly  Issued,  258. 

(5)  Collection  of  Fees  of  Court  Officers,  258. 

c.  By  Attachment,  259. 

d.  By  Punishmctit  as  for  Contempt,  260. 

e.  Lien  for  Costs,  260. 
f    Other  Remedies,  260. 

5.  Paymetit  as  a  Condition,  261. 

a.    Of  Prosecution  of  Second  Suit,  i()\. 
(i)   /«  General,  261. 

(2)  77^,?  Coicrt,  i(i2. 

(3)  77/ d'  Parties,  263. 

^.    Of  Granting  Relief  or  Favors,  263. 

6.  Set-Off  of  Costs,  \(>\. 

CROSS-REFERENCES. 

In  addition  o  the  particular  places  pointed  out  in  the  following  references, 
and  the  articles  referred  to  in  the  body  of  this  article,  the  investigator  should 
also  consult  the  various  articles  in  this  work  concerning  all  proceedings  in 
connection  with  which  questions  relating  to  costs  may  arise.  Thus  the  follow- 
ing cross-references  to  preceding  volumes  suggest  the  manner  in  which  par- 
ticular matters  relating  to  costs  will  be  distributed  among  the  multitudinou 
titles  in  the  succeeding  volumes  of  this  work : 

As  to  Extra  Allowances  of  Costs,    see  article  ADDITIONAL  ALLOW- 
ANCES OF  COSTS,  vol.  I,  p.  21 1. 

Security   for    Costs,    see    articles    SECURITY  FOR    COSTS;  AP- 
PEAL BONDS,  vol.  I,  p.  963. 

Costs  in  Suits  in  Forma  Pauperis,  see  article  FORMA  PA  UPERIS. 

Costs  to  Abide  the   Event,    see    article    ABIDING   THE  EVENT, 
vol.  I,  p.  59. 

Costs  in  Admiralty  Proceedings,  see  article  ADMIRALTY,   vol.    i, 
pp.  276,  290,  299,  303. 

Costs  upon  Agreed  Case,  see  article  AGREED  CASE,  vol.  i,  p.  399. 

Costs  in  Aliinony  Proceedings,  see  article  ALIMONY,  vol.  i,  p.  455. 

Costs  upon   Allowing  Amendments,  see  article    AMENDMENTS, 
vol.  I,  pp.  506,  646. 

Appeals  froiti  Decisions  Affecting  Costs,  see  article  APPEALS,  vol.  2, 

P-  133- 

Waiver  of  Right  of  Appeal  by  Payment  of    Costs,   see   article    AP- 
PEALS, vol.  2,  p.  177. 

Taxation    of    Costs   to    Complete  Appealable  Judgment,    see    article 
APPEALS,  vol.  2,  p.  252. 
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Costs  on  Dismissal  of  Appeal,  see  article  APPEALS,  vol.  2,  p.  354. 

Costs  on  Arrest  of  Judgment,  see  article  ARREST  OF  JUDG- 
MENT, vol.  2,  p.  822. 

Costs  in  Suits  to  Protect  Assigned  Property,  see  article  ASSIGN- 
MENT FOR  BENEFIT  OF  CREDITORS,  vol.  2,  p.  876. 

Costs  in  Action  to  Set  Aside  Assignment,  see  article  ASSIGNMENT 
FOR  BENEFIT  OF  CREDITORS,  vol.  2,  p.  909. 

Costs  on  Accounting  of  Assignee,  see  article  ASSIGNMENT  FOR 
BENEFIT  OF  CREDITORS,  vol.  2,  p.  918. 

Costs  i7i  Bastardy  Proceedings,  see  article  BASTARDY,  vol.  3, 
p.  311. 

Costs  of  Examination  de  Bene  Esse,  see  article  BILLS  DE  BENE 
ESSE,  vol.  3,  p.  334. 

Costs  on  Bills  of  Review,  see  article  BILLS  OF  REVIEW,  vol.  3,  p. 

597. 

Costs  of  Settling  Disputed  Boundary,  see  article  BOUNDARIES, 
vol.  3,  p.  677. 

Costs  upon  Certiorari  Proceedings,  see  article  CERTIORARI,  vol.4, 
pp.  313,  321. 

Costs  upon  Change  of  Venue,  see  article  CHANGE  OF  VENUE, 
vol.  4,  pp.  453,  478. 

Costs  where  Actions  are  Consolidated,  see  article  CONSOLIDA- 
TION OF  ACTIONS,  vol.  4,  p.  699. 

Costs  in  Contempt  Proceedings,  see  article  CONTEMPT,  vol.  4, 
p.  806. 

Continuance  for  Failure  to  Give  Security  for  Costs,  see  article  CON- 
TINUANCES, vol.  4,  p.  831. 

Payment  of  Costs  as  Cotidition  of  Allowance  of  Continuance,  see 
article  CONTINUANCES,  vol.  4,  p.  888. 

I.  Introdtjctoey — 1.  Definition. — Costs  are  those  expenses  in- 
curred by  parties  in  prosecuting  or  defending  suits  or  proceed- 
ings at  law  or  in  equity,  which  are  recognized  and  allowed  by  law. ^ 

1.  other  Definitions. — "  Costs  are  the  in  Georgia,  a  well-understood  mean- 
expenses  incident  to  the  conduct  of  a  ing.  It  includes  all  charges,  fixed  by 
suit  either  in  its  prosecution  or  defense,  statute,  as  compensation  for  services 
and  such  disbursements  as  are  allowed  rendered  by  officers  of  the  court  in  the 
by  law  as  fees  to  witnesses  and  officers  progress  of  the  cause.  It  does  not  em- 
of  court."  I  Bouv.  376 ;  Ex  p.  Griffin,  88  brace  fees  to  which  counsel  prosecuting 
Tenn.  547;  Stanton  Countj' t.  Madison  or  defending  may  be  entitled  by  con- 
County,  10  Neb.  304.  tract,  express  or  implied,  between  them 

Costs    are    "  a   pecuniary  allowance,  and  their   clients."     Davis  v.  State,  33 

made  by  positive  law,  to  tlie  successful  Ga.  531. 

party  in  a  suit,  or   distinct  proceeding        Not     All     Expenses     Included. — The 

within  a  suit,  in    consideration  of,  and  term    does    not   embrace  all    expenses 

to   reimburse,  his   probable  expenses."  incurred,    but     only    those     expenses 

Abbott  L.  Diet.;  Cline  t'.  Crescent  City  pending  the  suit  which  are  allowed  or 

R.  Co.,  42  La.  Ann.  35  ;    Price  v.  Gar-  taxed  b_y  court.     Cary    v.    Ducker,  52 

land,  4  N.  Mex.  365.     See    also    Mark-  Ark.  103  ;  Swartzell    v.  Rogers,  3  Kan. 

ham  f .  Ross,  73  Ga.  105;    Rousseau    v.  374.    See  Potter  t;.  Richards,  10  Wend. 

Creditors,  17  La.  206.  (N.  Y.)  607. 

In  Georgia. — "  The  term  'costs,'  as  ap-        Attorney's   Fees   and  Commissions. — 

plied  to  proceedings  in  a  court  of  jus-  Only  those  expenses  of  a  suit  or  action 

tice,  has,  in  the  acceptation  of  the  pro-  which  may  be    recovered    by  law  from 

fession,  and  by  the  practice  of  all  courts  the  losing  party    are    costs.     The  term 
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Classes. 


Distinguished  from  Disbursements  and  Fees. — The  term  IS  not  synony- 
mous with  either  "disbursements"  or  "fees,"  although  it  is  fre- 
quently confused  with  the  former,  and  used  comprehensively  to 
include  the  latter.* 

2.  Classes — interlocutory  and  Final. — Costs  are  either  interlocutory, 
such  as  arise  upon  some  distinct  and  separate  proceeding 
during  the  course  of  a  suit,  as  upon  a  motion ;  or  final,  such  as 
depend  upon  the  event  of  the  suit,  and  are  granted  only  on  its 
termination.^ 


does  not  include  commissions  due  at- 
torneys on  adjudged  forfeitures.  State 
V.  Dvches,  28  Tex.  535.  When  used 
in  an  agreement  tiie  word  has  a  legal 
signification,  including  only  those  ex- 
penditures which  are  by  law  taxable 
and  to  be  included  in  the  judgment.  It 
is  not  admissible  to  show  by  parol  evi- 
dence that  attorney's  fees  were  intend- 
ed to  be  included.  McDonald  v.  Page, 
Wright  (Ohio)  i3i.  See  Apperson  v. 
Mutual  Ben.  L.  Ins.  Co.,  38  N.  J.  L. 
272. 

Costs  of  What  Court. — The  costs  of 
the  court  where  the  action  or  suit  is 
pending  are  understood  when  a  statute 
declares  a  party  shall  recover  costs, 
unless  it  is  otherwise  provided.  Judson 
-'.  Leach,  7  Cow.  (N.  Y.)  152.  Com- 
pare Hasbrouck  v.  Schoonmaker,  9 
Cow.  (N.  Y.)  692. 

Costs  Incurred  after  Judgment,  as 
well  as  those  before  the  rendition  of 
judgment,  are  usually  included  in  a 
judgment  for  costs.  Peyton  v.  Brooke, 
3  Cranch  (U.  S.)  92. 

1.  Pennsylvania  R.  Co.  v.  Keiffer, 
22  Pa.  St.  356. 

Distinguished  from  Fees. — Costs  are 
an  allowance  to  a 'party  for  expenses 
incurred  in  conducting  his  suit:  fees 
are  a  compensation  to  an  officer  for 
services  rendered  in  the  progress  of 
the  cause.  "  Originalh',  I  apprehend, 
fees  were  in  strictness  demandable  the 
instant  at  which  the  services  were  ren- 
dered;  but  an  uninterrupted  course  of 
indulgence  at  length  ripened  into  a 
custom  which  has  received  the  sanc- 
tion of  judicial  decision  *  *  *  that 
the  party  ibr  whose  benefit  they  were 
rendered  should  not  be  called  on  till 
after  the  determination  of  the  cause, 
when,  to  avoid  the  vexation  of  an  orig- 
inal suit  for  a  trifling  demand,  it  be- 
came a  practice  to  include  them  in  the 
execution,  as  if  they  were  a  part  of  the 
successful  party's  costs.  But  they 
were,  in  truth,  not  so,  as  they  might  be 


recovered  by  the  officer  in  a  suit  in  his 
own  name.  In  the  identity  of  the 
usual  mode  of  collection  alone,  is  there 
the  least  resemblance  between  costs 
and  fees.  But  so  far  has  this  mode  of 
collection  prevailed,  that  the  officer  is 
permitted  *  *  *  to  collect  his  tees  by 
an  execution  in  the  original  cause, 
where  the  successful  party  has  nothing 
to  receive."  Per  Gibson,  J.,  in  Musser 
t;.  Good,  II  S.  &  R.  (Pa.)  247.  See 
also  Ranck  v.  Hill,  3  Pa.  St.  423;  Cure- 
ton  t'.  Westfield,  24  S.  Car.  457;  Nel- 
son V.  Turner,  7  Ind.  36;  Henderson  v. 
State,  96  Ind.  437;  Tillman  v.  Wood, 
58  Ala.  57S. 

/«  Federal  Practice  the  acts  of 
Congress  preserve  the  distinction  be- 
tween fees  and  costs,  and  are  not  super- 
seded by  the  state  statutes  where  the 
latter  are  construed  to  permit  a  more 
indulgent  practice.  O'Neil  z'.  Kansas 
City,  etc.,  R.  Co.,  31  Fed..  Rep.  663. 

Distinguished  from  Disbursements. — 
"Costs"  and  "disbursements"  are  some- 
times used  one  for  the  other.  The  sense 
in  which  they  were  intended  to  be 
used  is  to  be  looked  at  rather  than 
their  strict  technical  signification.  In 
theory,  fees  are  paid  to  officers  of 
court  and  witnesses  when  their  serv- 
ices are  employed,  but,  unless  this  is 
done,  such  fees  cannot  properly  be 
classed  as  disbursements  when  noth- 
ing has  been  disbursed.  The  reason 
of  the  confusion  of  terms  is  probably 
due  to  the  difference  between  the 
theory  and  practice,  the  latter  being 
not  to  pay  the  fees  at  the  time  but  to 
allow  them  to  remain  due  to  the 
several  officers  till  the  termination  of 
the  action,  and  then  to  have  them  taxed 
as  costs  due  such  officers.  Dauntless 
Mfg.  Co.  V.  Davis,  24  S.  Car.  536.  See 
also  Mitchell,  etc..  Co.  v.  Downing,  23 
Oregon  448:  Delcomvn  t^.  Chamber- 
lain, 48  How.'Pr.  (N.  Y.  Super.  Ct.)  409. 

2.  Bac.  Abr.,  tit.  "Costs ;"  2  Tidd's 
Pr.  945  ;  Anderson's  Law  Diet.  268. 
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Between  Party  and  Party,  and  between  Attorney  and  Client. — Costs  are  also 
divided  into  those  that  are  allowable  between  party  and  party, 
and  those  allowable  between  attorney,  or  solicitor,  and  client. 
The  former  are  confined  to  the  taxed  costs  allowed  by  the  fee 
bill,  while  the  latter  include  all  reasonable  expenses  and  counsel 
fees.  It  is  with  the  former  that  the  present  article  is  chiefly  con- 
cerned.^ 

3.  History. — At  common  law  costs  were  not  recoverable  ex- 
pressly by  name  in  any  case  by  either  the  plaintiff  or  defendant, 
but  in  practice,  in  cases  where  the  plaintiff  recovered  damages,  a 
certain  amount  was  generally  added  thereto  by  the  jury  to  com- 
pensate him  for  the  expense  to  which  he  had  been  put ;  and  when 
the  defendant  was  successful,  the  plaintiff  was  amerced  by  the 
king  pro  fa/so  clamore.  This  allowance,  although  very  general, 
was,  however,  only  a  matter  of  grace  and  not  of  right  until  the 
statute  of  Gloucester  (6  Edw.  I.,  c.  i)  expressly  granted  to  the 
plaintiff  costs  of  the  "  writ  purchased,"  where  he  recovered  dam- 
ages. This  statute,  although  very  restricted  in  terms,  was  greatly 
broadened  by  judicial  interpretation  until,  under  it,  with  the  addi- 
tion of  subsequent  statutes,  the  allowance  of  costs  to  either  the 
plaintiff  or  defendant,  according  as  the  one  or  the  other  is  enti- 
tled, has  been  extended  to  practically  all  cases.^' 

In  This  Country,  both  in  the  federal  and  state  courts,  the  allowance 
of  costs  is  universally  provided  for  by  statute.^ 

4.  Nature — a.  Relation  to  Damages. — Costs  are  in  the 
nature    of   damages,  although  they  cannot  now  be  awarded  as 

1.  Trustees  v.  Greenough,  105  U.  S.  vailed  a  reasonable  sum  beyond  dam- 
527.  See  In  re  Paschal,  10  Wall,  (U.  ages,  not  as  costs,  but  as  an  allowance, 
S.)  4S3.  ex  gratia^  for  the  expenses  of  the  suit. 

2.  Stewart  v.  Hood,  10  Ala.  600;  Lehigh  Valley  R.  Co.  t'.  McFarland, 
Aller  V.  Shurts,  17  N.  J.  L.  1S8;  Bitz  v.  44  N.  J.  L.  674. 

Meyer,  40  N.  J.  L.  252;  Steele  ^'.  Wear,  Costs  to  Defendant. — The   first   legis- 

54  Mo.  531  ;  Orr   v.    Haskell,  2    Mont.  lation  on  the    subject    of  costs  was  the 

350;    Booth    V.    McQiieen,     i     Dougl.  statute  of  Marlbridge  (52  Hen.  III.,  c. 

(Mich.)  41;  Jeffery  7'.  Hursh,  58  Mich.  6),  which  gave  to  the  defendant  dam- 

258 ;  Tolford  z".  Church,  66  Mich.  431  ;  ages  and   costs    in    a   writ   of  right  of 

State  V.  Campbell,    19   Kan.  4S1  ;  Far-  ward,  where    the    suit    was    malicious, 

rier  v.  Cairns,  5  Ohio  45  ;  Turnham   v.  but,  with  the  exception  of  this  particu- 

Shouse,  8  Dana  (Ky.)  3,  33   Am.  Dec.  lar  case,  the    defendant    could    not  re- 

473;    State    V.    Kinne,    41    N.   H.  23S;  cover  costs  till  the  statutes  of  23  Hen. 

Hart  7'.  Skinner,    16   Vt.    138,  42  Am.  VIII.,  c.  15,  4  Jac.  I.,  c.  3,  8  &  9  Wm. 

Dec.  500;    U.   S.    Equitable  L.  Assur.  III.,  c.  11,  and  4  &  5  Anne,  c.  16,  gave 

Soc.  V.  Hughes,  125  N.  Y.  106;  Mitch-  him  when   he  prevailed  the  same  costs 

ell,  etc.,  Co.  V.  Downing,  23   Oregon  to  which  a  successful  plaintiff  would  be 

448;  Musser  v.  Good,  11  S.  &  R.  (Pa.)  entitled.     3    Black.  Com.  399;    Lehigh 

247;     Caldwell    7'.    State,     2      Sneed  Valley  R.  Co.  v.   McFarland,  44  N.  J. 

(Tenn.)    490;    Tidd's    Pr.   976;   Merri-  L.  674. 

field  on  Law  of  Attorneys  and   Costs  As  to  Costs  de  Incremento,  see  Kier- 

4",  412-  sted  T.  Rogers,  6  Har.  &  J.  (Md.)  282  ; 

It  is   also   said   that  in  early  times.  Price  v.  Garland,  4  N.  Mex.  365  ;   An- 

before     any    statute     on    the    subject,  derson's  Law  Diet.  267. 

justices    in    eyre    were   wont   at    their  3.  O'Neil   v.    Kansas    City,   etc.,    R. 

iters  to  give  to  a  plaintiflf  who  had  pre-  Co.,  31  Fed.  Rep.  663. 
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such  by  the  jury.* 

As  Punishment  and  as  Recompense. — In  their  origin  they  were  given 
rather  as  a  punishment  of  the  defeated  party  for  causing  the 
litigation,  than  as  a  recompense  to  the  successful  party  for  the 
expenses  to  which  he  had  been  subjected.*  Now,  however,  the 
latter  theory  generally  obtains  in  the  legislation  in  regard  to 
them. 

b.  Relation  to  Judgment. — Costs  form  no  part  of  the  relief 
sought,  but  are  the  mere  incident  of  the  judgment,^  and  when  not 
included  in  it  are  usually  lost.* 

Debt — Interest. — A  judgment  for  costs  is  not  a  contract,  but  is  a 
debt  of  the  party  against  whom  it  is  rendered  ;  ^  and  interest 
will  be  allowed  upon  it  from  the  date  of  its  entry.® 

General  or  Specific. — The  judgment  for  costs  may  be  either  general 


1.  Church  V.  Hay,  93  Ind.  323 ;  Shay 
V.  Tuolumne  Water  Co.,  6  Cal.  286. 

Erroneous  Costs  Invalidiitlng  Judg- 
ment.— A  justice's  judgment  given  for 
damages  will  not  be  invalidated  by  in- 
clusion of  excessive  costs,  as  the  latter 
are  not  to  that  extent  inseparable  from 
the  damages.  The  party  recovering 
the  judgment  may  rectify  the  error  by 
remitting  the  costs  and  suing  again 
upon  the  judgment  for  damages  where 
the  judgment  debtor  does  not  appeal. 
Whelpley  v.  Nash,  46  Mich.  25.  Like- 
wise, in  a  log  lien  suit  the  illegal  taxa- 
tion of  an  attorney  fee  will  not  inval- 
idate the  judgment  nor  interfere  with 
the  lien  except  in  so  far  as  the  judg- 
ment may  be  reduced  in  amount  by 
deducting  the  illegal  excess.  Grand 
Rapids  Chair  Co.  v.  Runnels,  77 
Mich.  104. 

2.  Musser  v.  Good,  11  S.  &  R.  (Pa.) 
247. 

3.  Gray  v.  Dougherty,  25  Cal.  266; 
Shay  V.  Tuolumne  Water  Co.,  6  Cal. 
286;  Knight  V.  Whitman,  6  Bush 
(Ky.)  51  ;  Saunders  f.  Tioga  Mfg.  Co., 
27  Mich.  520;  Whelpley  •?•.  Nash,  46 
Mich.  25;  Clark  v.  Rowling,  3  N.  Y. 
216  ;  Millard  v.  Cooper,  6  111.  App.  420. 

Element  of  Jurisdiction. — Hence  they 
are  no  such  part  of  the  matter  in  dis- 
pute as  to  give  a  court  jurisdiction  by 
increasing  the  amount  involved.  Votan 
V.  Reese,  20  Cal.  89  ;  Bradlej'  v.  Kent, 
22  Cal.  169;  Skillman  v.  Lachman,  23 
Cal.  199;  Bolton  v.  Landers,  27  Cal. 
106;  Maxfield  v.  Johnson,  30  Cal.  545  ; 
Ward  V.  Scott,  57  Miss.  S26 ;  Payne  v. 
Davis,  2  Mont.  381. 

Assignability. — As  costs  are  only  an 
incident  of  a  verdict,  when  the  verdict 
is  from    its    nature    unassignable    the 


costs  will  not  pass  on  an  attempt  to  as- 
sign it.    Lawrence  v.  Martin,  22   Cal. 

173- 

■4.  Alvord  V.  Stone,  78  Me.  296,  cit- 
ing Stone  V.  Locke,  48  Me.  425. 

6.  Sprott  V.  Reid,  3  Greene  (Iowa) 
489.  See  Church  v.  Hay,  93  Ind.  323; 
Dane  v.  Loomis,  51  Ala.  487. 

"  There  is  in  principle  no  ground 
of  distinction  between  a  judgment  for 
costs  and  for  a  preexisting  debt  or 
damages.  It  is  equally  a  judgment  for 
money,  which  it  requires  the  same 
means  to  paj'.'"  Thayer's  Petition,  11 
R.  I.  160.  See  Hays  v.  Boyer,  59 
Ind.  341. 

Imprisonment  for  Costs. — But  the 
constitutional  prohibition  against  im- 
prisonment for  debt  does  not  prevent 
imprisonment  for  nonpayment  of 
costs  any  more  than  for  a  fine.  McCool 
V.  State,  23  Ind.  127;  Smith  v.  State, 
23  Ind.  133;  Morgan  r.  State,  47  Ala.  34. 

Payment  of  Costs  Alone  No  Bar  to 
Limitations. — Where  suit  was  brought 
to  revive  a  judgment  for  a  fine  and 
costs,  of  which  the  costs  had  been  paid, 
their  payment  was  not  considered  such 
a  payment  on  the  debt  due  the  state  as 
to  relieve  the  judgment  from  the  op- 
eration of  the  statute  of  limitations. 
Strong  V.  State,  57  Ind.  42S. 

6.  Bates  v.  Wilson,  iS  Colo.  287; 
Palmer  v.  Glover,  73  Ind.  529;  Emmitt 
V.  Bropliy,  42  Ohio  St.  82 ;  Whelpley 
V.  Nash,  46  Mich.  25.  Contra,  Ham- 
mond V.  Hammond,  2  Bland  (Md.)  306; 
O'Donnell  v.  Omaha,  etc.,  R.  Co.,  31 
Neb.  S46. 

In  Baum  v.  Reed,  74  Pa.  St.  320.  it 
was  held  that  to  entitle  one  to  interest 
on  costs  he  must  show  that  he  has 
paid  them. 
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or  specific  ;  and  it  is  correct   to  enter  judgment    for  a  certain 
amount,  including  costs.^ 

n.  PowEE  TO  Award  Costs — 1.  At  Law — Dependent  upon  Statute — 
a.  Generally.  —  As  the  recovery  of  costs  eo  nomine  was  un- 
known to  the  common  law,  and  was  not  expressly  recognized 
until  provided  for  by  statute,  it  became  the  settled  doctrine  of 
the  courts  of  law  that  costs  were  the  creature  of  statute  merely, 
and  that  the  allowance  of  them  in  any  case  would  depend  entirely 
upon  the  terms  of  the  statute.  Thus  courts  have  no  inherent 
power  to  award  costs,  which  can  only  be  granted  in  any  case  or 
proceeding  by  virtue  of  express  statutory  authority.** 


1.  Jackson  v.  Cummings,  15  111.  449; 
Palmer  xk  Glover,  73  Ind.  529. 

When  regularly  entered  up  in  a  judg- 
ment the  costs  of  the  action  become  a 
part  of  the  judgment,  and  their  amount 
and  justice  are  not  subject  to  collateral 
attack.  State  v.  Lander  County  (Nev. 
1894).  35  Pac.  Rep.  300. 

An  erroneous  judgment  for  costs  is 
no  ground  for  a  new  trial.  Anderson 
V.  Greensburgh,  etc.,  Turnpike  Co.,  48 
Lid.  467. 

2.  Arkansas. — Thorn  v.  Clendenin, 
12  Ark.  60. 

Dclaivare. — Chillas  v.  Brooks,  5 
Harr.  (Del.)  60. 

Kansas. — State  r.  Campbell,  19  Kan. 
481. 

Maryland. — See  Bell  v.  Funk,  75 
Md.  368. 

Michigan, —  JeflFery  v.  Hursh,  :;8 
Mich.  246;  Tolford  v.  Church,  66 
Mich.  431  ;  Aplin  v.  Baker,  84  Mich. 
113;  Hester  v.  Park  Com'rs,  84  Mich. 

450- 

Minnesota. — Atwater  v.  Russell,  49 
Minn.  57. 

Missouri. — Shed  v.  Kansas  City, 
etc.,  R.  Co.,  67  Mo.  687  ;  Ford  v.  Kan- 
sas City,  etc.,  R.  Co.,  29  Mo.  App. 
616. 

Nebraska. — Dow  v.  Updike,  11  Neb. 
95- 

New  Hampshire. — State  v.  Kinne, 
41  N.  H.  238. 

Nevj  Jersey. — Apperson  v.  Mutual 
Ben.  L.  Ins.  Co.,  38  N.  J.  L.  272  ;  Hop- 
l)er  t'.  Chosen  Freeholders,  etc.,  52  N. 
J.  L.313;  Lehigh  Valley  R.  Co.  v.  Mc- 
Farland,  44  N.  J.  L.  674. 

Neiv  York. — Clark  v.  Dewey,  5 
Johns.  (N.  Y.)  251  ;  Waterman  v.  Van 
Benschotten,  13  Johns.  (N,  Y.)  425; 
KrafTt  v.  Wilson,  3  How.  Pr.  N.  S.  (N 
Y.  CityCt.)  18;  Wickhamf.  Seely,  18 
Wend.  (N.  Y.)  649;Onondaga  v.  Briggs, 


3  Den.  (N.  Y.)  173;  Long  v.  Olmsted,  3 
Dem.  rN.  Y.)  581  ;  Crofut  v.  Brandt, 
58  N.Y.106;  U.  S.  Equitable  L.  Assur. 
Soc.  V.  Hughes,  125  N.  Y.  106. 

Pennsylvania. —  Philadelphia, etc.,  R. 
Co.  V.  Johnson,  2  Whart.  (Pa.)  275; 
Herbein  -'.  Philadelphia,  etc.,  R.  Co., 
9  Watts  (Pa.)  272;  Stewart  r'.  Baldwin, 
I  P.  &  W.  (Pa.)  461;  Shaw  v.  Irwin, 25 
Pa.  St.  347. 

South  Carolina. — Scott  -'.  Alexan- 
der, 27  S.  Car.  15. 

Tennessee. — Stale  -•.  O' Haver,  15 
Lea  (Tenn.)  46;  State  v.  Wormick,  i 
Lea  (Tenn.)  559:  Mooneys  v.  State,  2 
Yerg.  (Tenn. J  578;  State  r.  Barton,  3 
Humph.  (Tenn.)  13. 

Vermont. — Tyler  v.  Frost,  48  Vt. 
486;  Monger  -'.  Verder,  59  Vt.  386. 

Federal  Courts. — In  the  common-law 
cases  in  the  courts  of  the  United  States, 
costs  are  purely  a  subject  of  legislative 
appointment.  The  courts  have  no 
authority  to  award  them  as  an  incident 
of  their  power  over  the  parties  or  the 
subject-matter  in  litigation,  nor  can 
thej-  be  recovered  upon  any  equity  in 
the  case.  Coggill  v.  Lawrence,  2 
Biatcht:  (U.  S.)  304. 

Likewise  with  Interlocutory  Costs. — 
"The  right  to  costs,  therefore,  in  all 
cases  at  law.  on  interlocutory  or  final 
decisions,  in  England  and  this  country, 
if  it  exists,  rests  on  the  provisions  of 
some  statute,  or  some  rule  of  court 
authorized  by  statute,  and  where  no 
statute  has  given  a  right,  none  exists, 
and  this  doctrine  has  never  been  per- 
manently departed  from,  and  is  univer- 
sally recognized."  Studweil  i.\  Cookt-, 
38  Conn.  554.  But  see  Payn  v.  Lan- 
sing, 10  Wend.  (N.  Y.)  607. 

On  Special  Proceedings  costs  will  not 
be    allowed    unless    provided     for    by 
statute.    Garrard  v.  Gallagher,  11  Nev. 
382;  In   re   Public  Highway,   22  N.  J. 
1 10  \'oiumc  V. 
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Stipulation  by  Parties. — The  parties  to  any  proceeding  may,  how- 
ever, stipulate  for  the  payment  of  costs,  in  the  absence  of  a  stat- 
ute or  beyond  the  terms  thereof,  and  their  agreement  will  be 
enforced,  but  the  attorneys  in  a  case  may  not  validly  agree  to 
increase  the  costs  beyond  the  statutory  allowance.  ^ 

b.  Construction  of  Statutes. — Statutes  relating  to  costs 
must  be  strictly  construed,^  and  where  they  are  expressly  given 
by  law  in  any  case,  there  is  no  discretion  left  to  the  court,  which 
must  award  them  without  exceeding  the  provisions  of  the  stat- 
ute or  decreasing  the  amount  allowed  in  such  case.^ 

c.  What  Statute  Governs — (i)  In  Pomt  of  Time. — Statutes 
governing  costs  are  rules  of  practice,  and  the  power  to  award 
them,  and  the  amount  and  items  to  be  allowed,  depend  upon 
the   statute    in    force,    not    at    the    commencement  but    at  the 


L.293;  Gifford  V.  Dartmouth,  129  Mass. 
135;  Wisconsin  Cent.  Co.  v.  Kneale,  79 
Wis.  89;  Matter  of  Water  Com'rs,  3 
Edvv.  Ch.  (N.  Y.)  56. 

In  Tennessee,  by  statute,  in  cases 
where  there  is  no  statutory  provision, 
the  court  may  tax  the  costs  and  order 
their  payment,  according  to  its  discre- 
tion, as  between  the  litigants  them- 
selves. Exp.  Williams,  4  Yerg.  (Tenn.) 
579;  Williams  v.  Cosby,  2  Heisk. 
(Tenn.)  (^44;  Greene  County  v.  Gra- 
ham, 6  Baxt.  (Tenn.)  77;  Williams  v. 
Adkins.  6  Coldw.  (Tenn.)  615. 

1.  O'Keefe  v.  Shipherd,  23  Hun  (N. 
Y.)i7i. 

Parties  to  a  cause  submitted  to  arbi- 
tration may,  by  agreement,  make  fees 
and  expenses  part  of  the  taxable  costs, 
although  not  so  by  statute.  Schneider 
V.  New  York,  etc.,  Gas,  etc.,  Co.,  98  Pa. 
St.  470.  A  stipulation  by  parties  to 
pay  a  referee  larger  fees  than  the  law 
fixes  will  not  be  disregarded  by  the 
court  in  the  absence  of  fraud,  collusion, 
or  deceit.  WolflFt;.  Horn,  9  Misc.  Rep. 
(N.  Y.  C.  PI.)  100. 

2.  Fanning  v.  State,  47  Ark.  442  ; 
In  re  Murphy,  22  Mo.  App.476;  In  re 
Green,  40  Mo.  App.  491  ;  Shed  v.  Kan- 
sas City,  etc.,  R.  Co.,  67  Mo.  687. 

In  Alabama  costs  are  considered  in 
the  nature  of  a  penalty,  and  statutes  re- 
lating thereto  must  therefore  be  strictly 
construed,  tee  v.  Smyley,  16  Ala.  773; 
Dent  V.  State,  42  Ala.  514;  Montgom- 
ery V.  Foster,  54  Ala. -62;  Tillman  -'. 
Wood,  58  Ala.  578;  State  v.  Brewer, 
59  Ala.  130. 

3.  Sturgis  V.  SpofiFord,  58  N.  Y.  103; 
St.  Charles  v.  O'Mailey,  18  111.  407; 
Price  V.  Garland,  4  N.  Mex.  365;  Walk- 
er :•.  Sheftall,  73  Ga.  S06. 


Where  a  fee  bill  is  contained  in  the 
statute,  the  court  has  no  power  to  add 
thereto  items  not  enumerated,  or  to 
exercise  discretion  as  to  the  amount  of 
the  items  specified,  as  the  statute  rate 
is  a  limit.  Downing  v.  Marshall,  37 
N.  Y.  3S0. 

An  attempt  by  the  court  in  its  order 
to  limit  the  costs  to  a  less  sum  than 
allowed  by  statute  is  a  nullity,  and  a 
party  will  not,  by  entering  such  an  or- 
der, waive  his  right  to  claim  full  stat- 
utory costs.  Gray  xk  Hannah,  3  Abb. 
Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  183. 

Discretion  of  Court. — The  Wisconsin 
statute  has  been  held  to  apply  only  to 
the  question  for  and  against  whom 
costs  should  be  awarded,  and  it  did  not 
design  to  give  the  county  and  circuit 
courts  an  unlimited  discretion  as  to  the 
amount  of  costs  to  be  awarded.  In  re 
Jackman's  Will,  26  Wis.  144. 

Under  a  statute  that  "  costs  shall  be 
awarded,"  etc.,  costs  are  matter  of 
right.  Wood  v.  Brown,  6  Daly  (N. 
Y.)  428.  Except  in  extraordinary 
cases  the  court  will  be  guided  by  tlie 
fee  bill  in  fixing  the  amount  of  costs; 
but  under  a  statute  providing  that  a 
party  shall  recover  his  reasonable  costs, 
to  be  assessed  by  the  court,  the  latter 
has  a  discretion  to  award  compensatory 
fees.  Brosman  r.  Union  Canal  Co.,  3 
Haz.  Pa.  Reg.  146. 

Neiv  Hampshire. — The  expressions 
"for  good  cause  shown,"  as  used  in  N. 
H.  Rev.  Stat.,  c.  191,  §  7,  relating  to 
limitation  of  costs  by  courts",  and  "as 
they  may  deem  just  and  reasonable," 
in  the  corresponding  section  of  N.  H. 
Gen.  Stat.,  c.  214,  are  substantially  the 
same  in  meaning.  Whitcher  v.  Benton, 
50  N.  H.  25. 
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termination  of  the  controversy,  or  when  the  right  to  costs  ac- 
crues.^ This  occurs  upon  the  delivery  of  a  final  decision  author- 
izing judgment,  and  is,  where  the  case  has  been  given  to  a  referee, 
upon  the  filing  of  his  report,  and,  where  the  case  is  tried  in  court, 
upon  the  rendition  of  the  verdict.* 


1.  Hepworthf.  Gardner,  4  Utah  439; 
Billings  V.  Segar,  11  Mass.  340;  Com. 
V.  Cambridge,  4  Met.  (Mass.)  35; 
Meigs  T".  Parke,  i  Morr.  (Iowa)  378; 
Fisher  t-.  Hunter,  15  How.  Pr.  (N.  Y. 
Supreme  Ct.)  156;  Rich  v.  Husson,  i 
Duer  (N.  Y.)  617,  11  N.  Y.  Leg.  Obs. 
119;  Munson  Z'.  Curtis,  43  Hun  (N.  Y.) 
214;  Balcom  v.  Terwilliger,  42  Hun 
(N.  Y.)  170;  Fargo  v.  Helmer,  43  Hun 
(N.  Y-)  17;  McMasters  v.  Vernon,  4 
Duer  (N.  Y.)  625,  i  Abb.  Pr.  (N.  Y.) 
179. 

Between  Attorney  and  Client  a  differ- 
ent rule  prevails.  Sawyer  v.  Studlej, 
Walk.  (Mich.)  153. 

Issue  of  Law. — Costs  upon  the  deci- 
sion of  an  issue  of  law  are  to  be  taxed 
according  to  the  law  in  force  when  the 
decision  was  made.  Crary  t'.  Norwood,. 
5  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  219. 

Default. — In  taxing  costs  upon  the 
entry  of  judgment  by  default,  the 
statutes  in  force  at  the  time  of  taxation 
control,  that  being  the  time  when  the 
right  accrues.  Steward  v.  Lamoreaux, 
5  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  14. 

Stay  after  Default. —  Where  the 
plaintiff  obtained  a  stay  after  the  dis- 
missal of  his  complaint  for  failure  to 
move  the  trial,  and  moved  to  open  the 
default,  it  was  held,  on  the  denial  of 
the  motion,  that  costs  must  be  taxed 
by  the  law  as  it  stood  before  the  mo- 
tion, as  the  action  had  then  been  dis- 
posed of.  Huber  v.  Lockwood,  15 
How.  Pr.  (N.  Y.  Supreme  Ct.)  74. 

Chancery  Suit. — Where  the  code  of 
Ne-w  Tork  went  into  effect  before  the 
passage  of  a  final  decree  in  a  chancery 
suit  begim  prior  thereto,  the  costs  in- 
curred up  to  that  time  were  to  be  taxed 
under  the  chancery  fee  bill,  and  the  re- 
maining costs  under  the  code.  Curtis 
V.  Leavitt,  19  Barb.  (N.  Y.)530. 

Old  and  New  Rules. — The  costs  of  a 
motion  made  under  the  new  rules,  on  an 
irregularity  which  occurred  under  the 
old,  were  allowed  according  to  the  old 
rules.  Clute  v.  Parker,  i  How.  Pr. 
(N.  Y.)229. 

On  Appeal  to  the  Court  of  Appeals, 
the  law  in  force  at  the  time  of  the  de- 
cision of  that  court,   or  when  its  judg- 


ment is  made  the  judgment  of  the  Su- 
preme Court,  regulates  the  taxation  of 
costs.  Ackley  v.  Tarbox,  19  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  1 19. 

But  in  Pruyn  v.  Lynch,  44  Hun  (N. 
Y.)  587,  it  was  held  that  the  costs  of  an 
action  pending  an  appeal  at  the  time  of 
the  enactment  of  the  new  code  should 
be  governed  by  the  provisions  of  the 
old  code. 

2.  Referee. — In  the  case  of  a  referee, 
it  is  the  time  of  the  filing  of  the  report, 
and  not  of  its  signing  and  delivery, 
which  controls.  Torry  v.  Hadley,  14 
How.  Pr.  (N.  Y,  Supreme  Ct.)  357; 
Hunt  V.  Middlebrook,  14  How.  Pr.  (N. 
Y.  Supreme  Ct.)  300. 

Time  of  Verdict,  Not  Judgment,  Con- 
trols— In  Ellis  V.  Whittier,  37  Me. 
548,  it  was  said  that  the  act  in  force  at 
the  time  judgment  was  entered  would 
govern;  but  where  the  law  is  changed 
after  verdict  and  before  judgment,  the 
final  verdict  should  doubtless  be  re- 
garded as  the  termination  of  the  suit. 
Scudder  v.  Gori,  28  How.  Pr.  (N.  Y. 
Super.  Ct.)  155,  18  Abb.  Pr.  (N.  Y.) 
207;  Jackett  t'.  Judd,  18  How.  Pr.  (N. 
Y.  Supreme  Ct.)  385;  Kapp  v.  Loyns, 
13  S.  Car.  288.  See  also  Cole  v.  Sprowl, 
38  Me.  190. 

"Recovery"  Equivalent  to  "Verdict." 
— In  the  N'ezv  Tork  statute,  the  "  re- 
covery," which  gives  the  right  to 
costs,  means  the  verdict  and  not  the 
judgment.  Moore  v.  Westervelt,  14 
How.  Pr.  (N.  Y.  Super.  Ct.)  279;  Bur- 
nett V.  Westfall,  15  How.  Pr.  (N.  Y. 
Supreme  Ct.)  430. 

The  Dismissal  of  a  complaint  is  also, 
in  this  respect,  equivalent  to  a  verdict. 
Scudder  v.  Gori,  18  Abb.  Pr.  (N.  Y. 
Super.  Ct.)  207,  3  Robt.  (N.  Y.)  629,  28 
How.  Pr.  (N.  Y.)  155. 

Stay  of  Proceedings. — Nor  will  the 
fact  that  a  stay  of  proceedings  has 
been  granted  affect  the  rule  requiring 
the  costs  to  be  taxed  in  accordance 
with  the  statute  in  force  at.  the  time  of 
the  verdict.  Scudder  v.  Gori,  3  Robt. 
(N.  Y.)  629,  18  Abb.  Pr.  (N.  Y.)  207, 
28  How.  Pr.  (X.  Y.)  155. 

More  than  One  Verdict. — The  law  ex- 
isting at  the  time   of   the  final   verdict 
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Legislative  Changes. — At  any  time  during  the  pendency  of  the  suit, 
and  before  the  right  to  costs  has  become  vested,  the  legislature 
may  change  the  law  previously  in  force,  either  by  totally  repeal- 
ing it  or  by  modification  only,  or,  in  the  absence  of  any  law,  it 
may  enact  one.^ 

Whether  Statutes  Apply  to  Pending  Suits. — In  the  absence  of  any  pro- 
vision to  the  contrary,  statutes  regulating  costs  are  usually  held 
to  apply  to  pending  suits.* 

(2)  In  Point  of  Place. — The  costs  of  a  suit  are  governed  by  the 
laws  of  the  state  in  which  the  suit  is  instituted.^ 


will  control  where  one  verdict  has  been 
set  aside.  Jackett  v.  Judd,  iS  How.  Pr. 
(N.  Y.  Supreme  Ct.)  385;  Jones  v. 
Underwood,  iS  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  532. 

But  an  Award  by  Referees,  under  a 
rule  of  court  "  that  the  bill  of  costs  be 
taxed  according  to  the  law  in  force 
when  this  suit  was  instituted,"  did  not 
prevent  the  prevailing  party  from  tax- 
ing certain  fees  incurred  at  a  former 
trial  of  the  case,  at  the  rate  prescribed 
by  statute  at  the  time  of  such  trial, 
though  higher  than  the  fees  allowed  by 
law  at  the  time  of  the  commencement 
of  the  suit.  Richardson  v.  Curtis,  2 
Gray  (Mass.)  497. 

1.  Taylor  v.  Keeler,  30  Conn.  326 ; 
Rader  v.  Southeasterly  Road  Dist.,  36 
N.  J.  L.  273;  Onondaga  v.  Briggs,  3 
Den.  (N.  Y.)  173.  See  also  Van  Valk- 
enburgh  v.  Van  Alen,  i  How.  Pr.  (N. 
Y.)  86;  Goodenow  v.  Livingston,  i 
How.  Pr.  (N.  Y.)  232;  Taylor  v. 
Gardner,  4  How.  Pr.  (N.  Y.  Supreme 
Ct.)  67;  Holmes  v.  St.  John,  4  How. 
Pr.  (N.  Y.  Supreme  Ct.)  66;  Larmon 
T'.  Aiken,  4  Hill  (N.  Y.)  591;  Ex  p. 
Becker,  4  Hill  (N.  Y.)  613;  Ellis  v. 
Whittier,  37  Me.  548.  The  act  of  con- 
gress legalizing  the  bridge  over  the 
Ohio  river  at  Wheeling,  after  the  de- 
cision of  the  Supreme  Court  declaring 
it  a  nuisance  and  rendering  a  decree 
for  its  abatement  with  costs,  did  not 
affect  that  portion  of  the  decree  pro- 
viding for  the  payment  of  costs.  Penn- 
sylvania V.  Wheeling,  etc.,  Bridge  Co., 
18  How.  (U.  S.)  421. 

An'  Executor  may  become  liable  for 
costs  by  an  act  passed  while  the  cause 
is  pending.  Freeman  v.  Moyes,  i  Ad. 
&  El.  338,  28  E.  C.  L.  103. 

2.  Meigs  V.  Parke,  i  Morr.  (Iowa) 
378;  Billings  V.  Segar,  11  Mass.  340; 
Pearl  v.  Harrington,  Brayt.  (Vt.)  47; 
unless  there  is  contrary  provision  in 
the    statute,   Gay    v.   Richardson,    18 


Pick.  (Mass.)  417  ;  Sawyer  v.  Bancroft, 
21  Pick.  (Mass.)  210.  Cflw^^rt,  Skinner 
V.  Watson,  35  Conn.  124.  See  Baker  v. 
Bartlett,  9  Wend.  (N.  Y.)  494. 

Registers'  Fees  on  appeal,  earned  be- 
fore Act  30  of  1879  (How.  Stat.,  § 
6740),  reducing  them,  went  into  effect, 
were  not  affected  thereby.  Arnold  v. 
Bright,  41  Mich.  416.  And  see  People 
V.  Clayton,  5  Utah  598. 

3.  Charter  of  Corporation. — Thus,  on 
a  suit  on  a  premium  note  against  a 
member,  by  a  mutual  insurance  com- 
pany whose  charter  provided  that  the 
company  should  recover  costs  in  such 
cases  where  it  recovered  any  sum  for 
debt,  the  court  refused  to  award  costs 
where  they  were  not  allowed  by  stat- 
ute, holding  that  the  plaintiff's  remedy 
was  on  the  agreement  contained  in  the 
charter.  Union  Mut.  F.  Ins.  Co.  v. 
Hopkins,  3  R.  I.  no. 

As  between  Attorney  and  Client  the 
fee  bills  existing  where  the  several  serv- 
ices were  rendered  will  regulate  the 
taxation.  Brooklyn  Banki^.  Willough- 
by,  I   Sandf.  (N.  Y.)  669. 

Suits  in  Territories. — The  act  of 
Congress  and  not  the  territorial  statute 
controls  the  right  of  the  United  States 
to  tax  costs  even  in  suits  brought  in 
territorial  courts.  U.  S.  v.  Small,  3 
Wash.  Ter.  478. 

In  United  States  Courts,  in  the  trial 
of  common-law  actions,  section  34  of 
the  judiciary  act,  11  Stat,  at  L.  92, 
adopts  as  "rules  of  decision"  the  law  of 
the  state  regulating  costs,  unless  other- 
wise provided.  Ethridge  v.  Jackson, 
2  Sawy.  (U.  S.)  59S. 

Usurious  Contract. — Where  suit  was 
brought  in  South  Carolina  on  a  con- 
tract made  in  Alabama,  which  was 
usurious  according  to  the  laws  of  the 
latter  state,  and  judgment  was  ren- 
dered for  the  sum  actually  due,  witli 
legal  interest  according  to  the  laws  of 
Alabama,  it  was  held  discretionary  with 
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2.  In  Equity. — The  true  foundation  of  the  power  of  courts  of 
equity  to  award  costs  has  long  been,  and  still  is,  a  matter  of  con- 
troversy. Agreeably  to  one  view,  costs  in  equity  do  not  depend 
upon  any  statute,  but  upon  the  conscience  of  the  chancellor,  rest- 
ing in  his  sound  discretion  to  be  exercised  under  a  consideration 
of  all  the  circumstances.  But  according  to  the  other,  and  prob- 
ably the  better,  opinion,  the  Court  of  Chancery  derived  its  power  to 
award  costs  from  the  statute  of  17  Rich.  II.,  c.  6,  which  author- 
ized the  chancellor  to  award  damages  (construed  to  include  costs) 
according  to  his  discretion  against  persons  bringing  vexatious  and 
unfounded  suits  in  chancery.^ 

3.  Who  may  Award — a.  The  Court. — The  awarding  of  costs  is 
a  power  which  can  be  exercised  only  by  the  tribunal  or  officer 


the  court  whether  it  would  allow  the 
plaintiff  costs,  although  he  would  have 
been  entitled  to  them  under  the  laws 
of  Alabama.  McKeithen  v.  Butler,  2 
Rich.  Eq.  (S.  Car.)  37. 

1.  Beames  on  Costs  in  Equity,  p.  2  ;  3 
Black.  Com.  451.  And  see  statute  15 
Hen.  VI.,  c.  4. 

First  Opinion. — In  support  of  the 
first  view,  see  Merrifield  on  Attorneys 
and  Costs  613;  Belmont  r.  Ponvert,  38 
N.  Y.  Super.  Ct.  425;  Eastburn  v. 
Kirk,  2  Johns.  Ch.  (N.  Y.)  317.  And 
see  Leonard  v.  Freeman,  Col.  &  C. 
Cas.  (N.  Y.)  491;  Pennsylvania  v. 
Wheeling,  etc.,  Bridge  Co.,  18  How. 
(U.S.)  421.  Cojitra,  see  Struthers  t;. 
Christal,  3  Daly  (N.  Y.)  327. 

This  opinion  derives  its  principal 
support  from  an  ambiguous  dictum 
of  Chancellor  Hardwicke  in  Burford 
Corp.  V.  Lenthall,  2  Atk.  551,  a  case  of 
charitable  uses,  decided  in  1743,  which 
is  thus  set  forth  and  commented  upon 
in  Beames  on  Costs  in  Equit}',  p.  2: 
"When  it  was  pressed  upon  his  lord- 
ship that  he  ought  to  resort  back  to  the 
original  jurisdiction  in  point  of  costs, 
upon  arguments  chiefly  drawn  from 
cases  of  costs  at  common  law,  and  the 
old  acts,  the  statute  of  Marlebridge,  52 
Hen.  III.,  etc.,  he  is  represented  to 
have  observed:  'courts  of  equity  have 
in  all  cases  done  it  [/.  e.,  as  appears 
from  the  margin,  given  costs],  not  from 
any  authority,  but  from  conscience, 
and  arbitrto  boni  viri,  as  to  the  satis- 
faction on  one  side  or  other,  on  ac- 
count of  vexation.'  But  it  seems  at 
least  questionable  whether  the  report 
be  accurate;  if  it  be  so,  his  lordship 
must  not,  it  is  submitted,  be  considered 
as  intimating  any  doubt  with  regard  to 
his  right  to  give  costs,  the  very  exer- 


cise of  which,  restricted  as  he  puts  it, 
according  to  conscience,  implying  the 
existence  of  such  right;  but  he  must 
be  understood  as  impugning  the  argu- 
ment which  rendered  it  compulsory  on 
him,  by  reference  to  any  authority,  in 
other  words,  to  any  statutes  governing 
costs  at  common  law,  to  give  or  refuse 
costs  in  equity.  If  his  lordship  in- 
tended to  apply  himself  to  costs  on  ex- 
ceptions to  a  decree  by  commissioners 
of  charitable  uses,  the  subject-matter 
immediately  under  his  discussion,  the 
observation  is  of  a  very  limited  appli- 
cation. It  is,  however,  apprehended 
that  Lord  Hardwicke's  expressions 
were  intended  to  apply  to  the  original 
jurisdiction  which  the  chancellor  pos- 
sessed in  matters  relating  to  charitj', 
independently'  of  the  statute  of  charit- 
able uses.  To  meet  the  argument  that, 
in  the  exercise  of  such  original  juris- 
diction, it  was  incumbent  on  him  to  at- 
tend to  arguments  'chiefly  drawn  from 
cases  of  costs  at  common  law,  and  the 
old  acts,'  he  makes  use  of  the  words 
on  which  the  above  comments  are  of- 
fered to  the  consideration  of  the  read- 
er. Notwithstanding,  therefore,  this 
dictum  of  Lord  Hardwicke,  it  is  sub- 
mitted that  the  statute  of  Richard  the 
Second  is  the  foundation  of  the  juris- 
diction of  the  Court  of  Chancery,  as  a 
court  of  equity,  to  award  costs." 

And  in  the  case  of  Burford  Corp.  v. 
Lenthall,  2  Atk.  551,  the  chancellor'also 
said  :  "Therefore  it  is  not  an  authority 
in  the  lord  chancellor  arising  from 
his  ordinary  or  extraordinary  jurisdic- 
tion, but  a  personal  one,  and  very  diffi- 
cult to  maintain,  upon  a  nice  founda- 
tion, how  this  authority  of  costs  did 
arise,  but  falls  exactly  within  the  cases 
of  bankrupts  and  idiots." 
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expressly  authorized  by  law.*  In  nearly  every  instance  this 
power  is  conferred  upon  the  court  in  which  the  suit  is  pending, 
while  the  taxation  or  computation  of  the  costs,  according  to  the 
list  of  fees  prescribed,  is  a  duty  imposed  by  law  upon  the  clerk  of 
the  court,  subject  to  the  supervision  of  the  judge.^ 

b.  The  Jury. — Except  in  the  few  cases  where  the  jury  are 
allowed  to  include  costs  in  the  amount  of  punitive  damages,*  the 
question  of  costs  is  not  now  within  their  province,  and  they  are 
given  no  power  to  award  them  in  their  verdict  ;*  and  if  they  do 


1.  And  where  the  rule  is  fixed  by 
statute  it  must  be  followed  strictly. 
McDonald  v.  Evans,  3  Oregon  474; 
Wall  V.  Covington,  76  N.  Car.  150. 

Neither  Court,  jury,  nor  referees  can 
award  costs  unless  so  authorized.  Long 
V.  Olmsted,  3  Dem.  (N.Y.)  581;  Guier 
f.  MacFaden,  i  Ashm.  (Pa.)  i;  Bills  v. 
Harris,  2  Va.  Cas.  26;  Elkhorn  First 
Nat.  Bank  v.  Prescott,  27  Wis.  616.  See 
Shultz  V.  Pulver,  3  Paige  (N.  Y.)   182. 

Vice-Chancellor. — Where  a  statute 
authorized  a  particular  vice-chancellor 
to  appoint  appraisers  and  confirm  their 
report,  it  did  not  imply  a  power  to 
award  costs  thereon.  Matter  of  Water 
Com'rs,  3  Edw.  Ch.  (N.  Y.)  56. 

Auditor. — It  is  not  in  the  province  of 
the  auditor  to  tax  the  costs  in  his 
account ;  but  where  he  did  so  it  was 
held  no  ground  for  reversal,  inasmuch 
as  the  subject  of  costs  was  specially 
disposed  of  by  the  decree  below  and 
would  be  provided  for  by  decree  of  the 
higher  court.  Calvert  v.  Carter,  18 
Md.  73. 

2.  Baltimore  v.  Baltimore  County, 
19  Md.  554. 

Eecovery  of  Costs  Wrongfully  Enacted 
hy  an  officer  can  be  had  in  any  court, 
although  only  the  court  in  which  the 
action  is  had  can  award  costs.  Clin- 
ton V.  Strong,  9  Johns.  (N.  Y.)  370. 

What  Court  may  Award. — Only  the 
court  before  which  the  final  determina- 
tion in  a  case  is  had  may  direct  an  al- 
lowance of  costs.  Eldridge  v.  Strenz, 
39  N.  Y.  Super.  Ct.  295. 

In  Pennsylvania,  in  a  proceeding  de 
lunatico  inqicirendo,  costs  can  be 
awarded  by  the  Court  of  Common  Pleas 
without  regard  to  the  final  result. 
Hassenplug's     Appeal,     106     Pa.     St. 

527- 

In  South  Carolina,  only  the  judge  who 
hears  the  cause  and  renders  final  judg- 
ment may  award  costs  ;  and  no  succeed- 
ing judge  can  make  a  different  order. 
Cooke  V.  Poole,  26  S.  Car.  321. 


3.  See  Ives  v.  Carter,  24  Conn.  392  ; 
Dibble  v.  Morris,  26  Conn.  416;  Camp- 
bell V.  Short,  35  La.  Ann.  465;  Eatman 
V.  New  Orleans  Pac.  R.  Co.,  35  La. 
Ann.  1018;  Whipple  v.  Cum])erland 
Mfg.  Co.,  2  Story  (U.  S.)  661. 

Penal  Statute. — Where  the  jury  are 
authorized  to  punish  with  costs,  the 
statute  is  penal  and  to  be  construed 
strictly.  Clemens  v.  Com.,  7  Watts 
(Pa.)  485. 

Costs  of  Former  Action. — The  jury 
have  sometimes  been  allowed  to  give 
the  costs  of  a  former  action.  Noyes  v. 
Ward,  19  Conn.  250.  Compare  Jandt 
V.  South,  2  Dakota  46 ;  Barnard  v. 
Poor,  21  Pick.  (Mass.)  37S;  Lincoln  v. 
Saratoga,  etc.,  R.  Co.,  23  Wend.  (N. 
Y.)  425;  Stimpson  v.  Rail  Roads,  i 
Wall.  Jr.  (C.  C.)  164;  Day  v.  Wood- 
worth,  13  How.  (U.  S.)  372. 

4.  Walsh  r.  Collins,  11  Martin  (La.) 
558.  The  jur}'  cannot  award  costs 
where  the  rule  of  costs  has  been  estab- 
lished by  statute.  Meigs  v.  Parke,  i 
Morr.  (Iowa)  378;  Lincoln  v.  Hapgood, 
II  Mass.  350. 

Jury  Denying  Costs. — Upon  a  verdict 
rendered  for  a  certain  sum  without 
costs,  the  court  has  the  right  to  enter 
judgment  with  costs,  where  it  appears 
that  costs  follow  the  finding  of  the  jury. 
Levan  v.  Sternfeld,  55  N.  J.  L.  41. 
Where  the  jury  omit  to  give  costs  when 
they  are  bound  to  give  them,  the  court 
will  award  them.  Zell  v.  Arnold,  2  P. 
&  W.  (Pa.)  292. 

Partial  Costs  cannot  be  imposed  by 
the  jury  upon  a  plaintiff  in  ejectment 
where  they  find  for  him,  as  he  is  en- 
titled to  full  costs  if  he  is  entitled  to  re- 
cover at  all.  Gill  v.  Gill,  37  Pa.  St. 
312. 

Verdict  for  Costs  Only. — The  defend- 
ant should  not  be  allowed  to  take  a 
verdict  for  costs  where  no  evidence 
which  would  entitle  the  plaintiff  to  a 
verdict  is  produced.  Stotesbury  v. 
Lanier,  42  Ga.  120. 
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award  costs,  such  part  of  the  verdict  will  be  merely  void,  and  may- 
be treated  as  surplusage.* 

c.  An  Arbitrator. — An  arbitrator  has  the  implied  power  to 
adjudicate  the  costs  of  the  cause  submitted  to  him,  but  not  of  the 
reference  and  award,  although  the  submission  is  silent  upon  the 
subject.  If  the  authority  to  award  costs  is  expressly  given  in  the 
-submission,  with  nothing  in  the  context  to  Hmit  the  generaHty  of 
the  power,  it  seems  that  he  has  the  power  to  award  the  latter 
also.* 


In  an  Action  Ex  Contractu,  the  jury 
should  not  consider  costs.  Bartholo- 
mew V.  Bushnell,  20  Conn.  271,  52  Am. 
Dec.  338.  * 

In  an  Action  Ex  Delicto,  the  jury  may 
properly  ask  instructions  as  to  the  ef- 
fect of  the  amount  of  the  verdict  on 
the  costs.  Elliott  v.  Brown,  2  Wend. 
(N.  Y.)  497,  30  Am.  Dec.  644;  Waffle 
T'.  Dillenbeck,  39  Barb.  (N.  Y.)i23; 
Hicks  V.  Foster,    13   Barb.  (N.  Y.)  663. 

1.  Conner  v.  Winton,  8  Ind.  315,  65 
Am.  Dec.  761 ;  Corwin  v.  Thomas,  83 
Ind.  Ill;  Tucker  v.  Cochran,  47  N. 
H.  54. 

2.  Russell  on  Arbitration  and  Award 
381,  citing  Firth  v.  Robinson,  i  B.  &  C. 
277,  8  E.  C.  L.  119;  Taylor  v.  Gordon, 
9  Bing.  570,  23  E.  C.  L.  385;  Strutt  v. 
Rogers,  7  Taunt.  214,  2E.  C.L.  214; 
Stratton  v.  Green,  8  Bing.  437,  21  E. 
C.  L.  340;  Candler  v.  Fuller,  Willes  62; 
Roe  V.  Doe,  2  T.  R.  644;  Bracher  v. 
Cotton,  Barnes  123;  Hartnell  v.  Hill, 
Forrest  73;  Massey  v.  Hall,  RoUe  Abr. 
art.  K.  14;  Carpenter  tj.  Jaynes,  Pract. 
Reg.  45  ;  Wood  v.  O'Kelly,  9  East  436  ; 
Rex  V.  Moate,  3  B.  &  Ad.  237,  23  E.  C. 
L.  61. 

The  authority  to  award  costs  is  nec- 
essarily incident  to  the  power  of  arbi- 
trators. Strang  v.  Ferguson,  14  Johns. 
(N.  Y.)  161;  Cox  V.  Jagger,  2  Cow. 
(N.  Y.)  638;  Oakley  t'.  Anderson,  93 
N.  Car.  108;  Joy  v.  Simpson,  3  N.  H. 
179;  Spofford  V.  Spoflford,  10  N.  H. 
254;  Chase  v.  Strain,  15  N.  H.  535. 

"The  arbitrators  have  power  to 
award  costs,  though  no  mention  be 
made  of  costs  in  the  submission,  as  it  is 
a  matter  within  the  terms  of  a  general 
reference  (Cald.  on  Arb.  198),  and  it 
has  been  held  that  in  the  absence  of 
any  specific  directions  about  costs,  they 
must  follow  the  award.  Mackintosh  v. 
Blyth,  I  Bing.  269,  8  E.  C.  L.  503." 
Dudley  v,  Thomas,  23  Cal.  365. 

Time  of  Awarding.— And  in  the  same 
case  it  was  held  that  the  costs  may  be 
granted    after  the  original  award  has 


been  made,  as  such  granting  is  only  a 
supplement  to  the  award  and  not  an 
amendment  thereof. 

Costs  of  Reference. — In  North  Caro- 
lina arbitrators  have  no  right  to  award 
compensation  for  their  services  unless 
the  power  to  do  so  is  expressly  con- 
tained in  the  submission.  Stevens  v. 
Brown,  82  N.  Car.  460  ;  Griffin  v.  Had- 
ley,  8  Jones  (N.  Car.)  82. 

But  in  Massachusetts,  in  the  absence 
of  provision  concerning  costs  in  a  sub- 
mission, the  arbitrator  has  authority  to 
award  compensation  for  his  own  serv- 
ices and  the  court  costs,  but  cannot 
direct  the  counsel  fees  of  the  prevailing 
party  to  be  paid  by  the  losing  party. 
Warner  v.  Collins,  135  Mass.  26. 

Reference  by  Agreement. — Authority 
to  direct  as  to  the  costs  of  the  award  will 
be  included  in  a  reference  by  agree- 
ment giving  power  over  the  costs  of 
the  reference.  Russell  on  Arb.  &  Aw., 
citi7ig  Walker  v.  Brown,  51  L.  J.  Q^B. 
Div.  424. 

The  Power  of  a  Referee  in  New  York, 
with  respect  to  the  question  of  costs, 
where  the  whole  cause  is  referred,  un- 
der section  306  of  the  code,  is  that  of  a 
judge  at  special  term.  Graves  v.  Blan- 
chard,  4  How.  Pr.  (N.  Y.  Supreme  Ct.) 
300,  3  Code  R.  (N.  Y.)  25.  And  as 
costs  are  discretionary  in  such  cases, 
the  court  will  not  interfere  with  his 
decision  respecting  them  except  for 
manifest  error.  Ludington  v.  Taft,  10 
Barb.  (N.  Y.)  447. 

But  where  the  costs  are  not  discre- 
tionary, as  in  an  action  prosecuted  or 
defended  by  an  executor  or  adminis- 
trator, a  referee  to  whom  the  whole 
issue  or  cause  is  referred  has  not  the 
right  to  decide  the  question  of  costs, 
nor  the  power  to  award  costs  against 
the  executor  or  administrator  per- 
sonally, or  against  the  estate  he  repre- 
sents. Mersereau  f.  Ryerss,  12  How. 
Pr.  (N.  Y.  Supreme  Ct.)  300.  A 
referee  may  require  the  payment  of,  or 
stipulation  for,  costs  as  a  condition  of  an 
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4.  Where  there  Is  Lack  of  Jurisdiction — a.  In  General. — As  a 
general  rule,  where  a  suit  is  dismissed  for  want  of  jurisdiction, 
either  in  the  court  where  it  originated,  or  on  appeal,  the  court  has 
no  power,  in  the  absence  of  a  statute  authorizing  it,  to  award 
costs  to  either  party,  it  being  said  that  the  court  has  no  more 
jurisdiction  to  award  costs  than  to  grant  relief.*     But,  on  the 


adjournment.  Slocum  v.  Watkins,  i 
Den.  (N.  Y.)  631. 

Where  the  right  to  costs  is  dependent 
upon  the  nature  of  the  action  the  find- 
ing of  facts  by  a  referee  is  conclusive 
upon  the  parties  as  to  such  question. 
Fuller  V.  Conde,  47  N.  Y.  89. 

At  Common  Law. — In  Maine,  it  is 
held  that  at  common  law,  arbitrators 
had  no  power  to  award  costs  unless 
specially  authorized.  Walker  v.  Mer- 
rill, 13  Me.  173;  Gordon  v.  Tucker,  6 
Me.  247;  Hanson  v.  Webber,  40  Me. 
194.     See  Dolbier  v.  Wing,  3   Me.  421. 

Failure  of  Award  to  Provide  for  Costs. 
— Where  an  award  of  referees  failed  to 
make  mention  of  costs,  but  the  court 
entered  judgment  on  the  award  in 
favor  of  the  plaintiff  with  costs,  it  was 
correct,  since  costs  are  incident  to  and 
follow  the  judgment.  Cloud  v.  Hughes, 
3  B.  Mon.  (Ky.)  375.  See  Bellas  v. 
Levy,  2  Rawle  (Pa.)  21.  Where  ref- 
erees fail  to  award  costs  they  will  not 
be  allowed.  Debrule  v.  Scott,  8  Jones 
(N.  Car.)  73;  Chapin  v.  Boody,  25  N. 
H.  285.  If  the  award  does  not  direct 
how  the  costs  shall  be  paid,  neither 
party  can  recover  costs.  Harralson  v. 
Pleasants,  Phil.  (N.  Car.)  365.  If 
arbitrators  award  costs  without  desig- 
nating any  amount  or  providing  how 
the  amount  shall  be  ascertained,  that 
part  of  the  award  is  void  for  uncer- 
tainty. School  Dist.  No.  3  v.  Aldrich, 
13  N.  H.  139. 

Costs  of  Previous  Suit. — In  this  last 
case  it  was  held  that  a  submission  of 
matters  in  dispute  to  arbitrators  author- 
ized them  to  include  in  their  award 
the  costs  of  a  suit  previously  instituted, 
upon  the  subject-matter  of  the  dispute, 
by  one  of  the  parties.  But  such  costs 
did  not  follow  the  award  of  damages 
as  an  incident. 

Agreement  of  Parties. — Where  a 
reference  to  arbitrators  was  made  b}-^ 
agreement  of  parties,  not  by  rule  of 
court,  and  the  arbitrators  disposed  in 
a  particular  manner  of  costs  in  the 
suits  pending,  it  was  held  that  the  judge 
had  no  power,  upon  a  return  of  the 
award  into  court,  to  alter  it  as  to  such 
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costs.  Hoover  T.  Neighbors,  64  N.  Car. 
429.  And  where  the  parties  to  an 
arbitration  have  agreed  upon  the  ques- 
tion of  the  payment  of  costs,  an  order 
made  by  the  arbitrators  in  regard  there- 
to is  void.  Cones  v.  Vanosdol,  4  Ind.  248. 

Unauthorized  Award  of  Costs. — Where 
arbitrators  without  authority  award 
costs  to  be  paid  by  the  prevailing 
party,  that  portion  of  the  award  may 
be  rejected.  Campbell  v.  Upton,  113 
Mass.  67. 

Award  of  Nominal  Damages  and  Costs. 
— The  plaintiff  was  held  entitled  to 
full  costs  where  the  arbitrators,  in  an 
action  of  slander,  awarded  him  ''the 
sum  of  one  dollar  damages,  and  that 
the  defendant  pay  the  costs."  Moon  v. 
Long,  12  Pa.  St.  207. 

1.  Alabama. — Mazange  v.  Slocum, 
23  Ala.  668. 

Arkansas. — Derton  ly.  Boyd,  21  Ark. 
264;  Heflin  v.  Owens,  10  Ark.  265; 
Cary  v.  Ducker,  52  Ark.  103 ;  Love  v. 
McAllister,  42  Ark.  183;  McKee  v. 
Murphy,  i  Ark.  55;  Neale  v.  Peay,  21 
Ark.  93. 

Colorado. — Bartels  v.  Hoey,  3  Colo. 
279;  Dever  v.  Mortragon,  4  Colo.  255. 

Co7inecticut. — Strong  f.  Meacham,  i 
Root  (Conn.)  525. 

Kentucky. — Ormsby  v.  Lynch,  Litt. 
Sel.  Cas.  (Ky.)  303;  Banks  v.  Fowler,  3 
Litt.  (Ky.)  332. 

Massachusetts. — Williams  v.  Blunt, 
2  Mass.  207;  Clark  v.  Rockwell,  15 
Mass.  221.     But  see  following  note. 

Minnesota. — McGinty  v.  Warner,  17 
Minn,  41. 

Mississippi. — Green  v.  Whiting,  i 
Smed.  &  M.  (Miss.)  579;  Wingate  v. 
Wallis,  5  Smed.  &  M.  (Miss.)  249. 

New  Hampshire. — Eames  v.  Car- 
lisle, 3  N.  H.  130. 

Ne-w  Tork. — Sullivan  v.  Frazee,  4 
Robt.  (N.  Y.)  616. 

Ohio. — Norton  v'.  McLeary,  8  Ohio 
St.  205 ;  Nichol  v.  Patterson,  4  Ohio 
200 ;  Rothwell  v.  Winterstein,  42 
Ohio  St.  249;  Burke  v.  Jackson,  22 
Ohio  St.  268. 

Rhode  Island. — Hopkins    v.  Brown, 
5  R.  I.  357. 
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other  hand,  it  is  stated  that  the  defendant  should  not  be  made  to 
suffer  by  being  forced  to  come  into  a  court  having  no  jurisdiction 
of  the  controversy,  and  also  that  the  plaintiff  should  be  estopped 
to  deny  the  jurisdiction  so  far  as  the  question  of  costs  is  concerned. 
Thus  the  rule  is  by  no  means  a  universal  one,  and,  where  it  is 
maintained,  the  difficulty  is  generally  obviated  by  enabling  legis- 
lation.i 


Tennessee. — Walker  v.  Snowden,  i 
Swan  (Tenn.)  193;  Taul  r;. -Collins- 
worth,  2  Yerg.  (Tenn.)  579. 

tZ/rt//.— Wall  V.  Dodge,  3  Utah  168. 

Ver^nont. — Barlow  v.  Burr,  i  Vt.  488. 

Wisconsin. — Warren  v.  Wausau,  66 
Wis.  206;  Two  Rivers  Mfg.  Co.  v. 
Bever,  74  Wis.  210. 

United  States. — Inglee  T.Coolidge,  2 
Wheat.  (U.  S.)  363  ;  M'lver  r-.  Wattles, 
9  Wheat.  (U.  S.)  650;  Maxfield  v.  Levy, 

4  Dall.  (U.  S.)  330;  Strader  v.  Gra- 
ham, 18  HoAv.  (U.  S.)  602;  Hornthall 
■V.  Keary,  9  Wall.  (U.  S.)  1560  ;  Mead  v. 
Piatt,  17  Fed.  Rep.  836;  >entlarge  v. 
Kirbv,  20  Fed.  Rep.  898. 

Void  Process. — Where  process  is  void 
no  costs  are  allowed.  Tibbets  v.  Shaw, 
19  Me.  204.  See  also  infra,  IX.  Costs 
in  Appellate  Court. 

1.  Sprott  V.  Reid,  3  Greene  (Iowa) 
489;  Brown  v.  Allen,  54  Me.  436; 
Harris  v.  Ilutchins,  28  Me.  102  ;  Went- 
worth  V.  Wyman,  80  Me.  463;  Ens- 
worth  V.  Curd,  68  Mo.  282  ;  Cumber- 
land Coal,  etc.,  Co.  v.  Hoffman  Steam 
Coal  Co.,  39  Barb.  (N.  Y.)  16;  Thiem 
V.  Madden,  27  Hun  (N.  Y.)  371  ;  King 
V.  Poole,  36  Barb.  (N.  Y.)  242  ;  Walko 
V.  Walko,  64  Conn.  74;  Paine  v.  Chase, 
14  Wis.  653.  See  also  Winchester  v. 
Jackson,  3  Cranch  (U.  S.)  514;  West- 
moreland V.  Hale,  II  Ala.  122;  Ijams 
V.  Rice.  17  Ala.  404. 

Massachusetts. — Car^'  v.  Daniels,  5 
Met.  (Mass.)   236;  Turner  v.  Blodgett, 

5  Met.  CMass.)  240,  note;  Jordan  v. 
Dennis,  7  Met.  (Mass.)  590;  Hunt  x-. 
Hanover,  8  Met.  (Mass.)  343  ;  Davis  v. 
Hastings,  8  Cush.  (Mass.)  315;  Elder 
V.  Dwight  Mfg.  Co.,  4  Grav  (Mass.) 
201,  overruling  the  earlier'  cases  of 
Williams  v.  "Blunt,  2  Mass.  207; 
Thomas  v.  White,  12  Mass,  367;  Clark 
V.  Rockwell,  15  Mass.  221. 

On  Appeal,— State  v.  Thompson,  81 
Mo.  163;  Le  Mojne  v.  Harding,  132 
111.  78;  Cereghino  v.  Third  District 
Ct.,  8  Utah  455;  Blair  r;.  Cummings,  39 
Cal.  667. 

Theories  of  the  Cases.— The  view 
that  judgment  for  costs  may  be  award- 
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ed  by  a  court,  even  though  it  has  no 
jurisdiction,  "is  predicated  upon  the  just 
and  reasonable  proposition  that  he  who 
brings  another  against  his  will  into  a 
court  having  no  jurisdiction,  and  thus 
occasions  useless  annoyance  and  ex- 
pense, should  at  least  suffer  the  inade- 
quate penalty  of  payment  of  the  costs." 
The  contrary  rule  ''is  logical ;  it  rests 
upon  the  idea  that  there  can  be  no 
judgment  of  any  kind  where  there  is 
no  jurisdiction."  Kinnearr;.  Flanders, 
17  Colo.  II. 

Dismissal  by  Plaintiff. — The  defend- 
ant was  entitled  to  costs  where  tiie 
plaintiff  moved  to  dismiss  his  own 
writ  for  want  of  jurisdiction.  Reyn- 
olds V.  Plummer,  19  Me.  22. 

Suit  beyond  Territorial  Limit. — 
Where  a  court  has  no  jurisdiction,  be- 
cause the  suit  was  not  brought  within 
the  proper  territorial  limit,  if  it  has  ju- 
risdiction of  like  causes  within  its  limit 
it  may  give  costs  to  the  defendants. 
Moran  v.  Masterson,  11  B.  Mon. 
(Ky.)  17. 

Suits  before  Justices  of  the  Peace. — 
Where  a  justice  of  the  peace,  on  ap- 
plication of  the  defendant,  granted  a 
change  of  venue  to  another  justice, 
but  failed  to  transmit  a  transcript  to 
him,  whereupon  the  latter  dismissed 
the  case  on  motion  of  the  plaintiff  for 
want  of  jurisdiction,  the'  plaintiff  was 
not  entitled  to  costs.  Todhunter  v. 
Marshall,  32  Ind,  96. 

Expiration  of  Justice's  Commission. 
— A  party  who  has  been  sued  before  a 
justice  whose  commission  has  expired 
may  maintain  a  suit  to  recover  costs. 
Wentworth  v.  Wyman,  80  Me.  463. 

Where  a  justice's  com  mission  expired 
before  the  termination  of  a  case  in 
which  no  further  proceedings  were 
had,  it  was  held  that  no  action  lay  for 
the  defendant's  taxable  costs.  Johnson 
V.  Kingsbury,  28  Vt.  486. 

In  Tennessee,  the  courts  are  empow- 
ered by  statute  to  adjudicate  all  costs 
upon  dismissal  for  want  of  jurisdiction, 
but  this  power  did  not  exist  independ- 
ently of  statute.  Nashville  v.  Wilson, 
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b.  Where  Lack  of  Jurisdiction  Not  Apparent.  —  The 
general  rule  is  also  subject  to  the  well-recognized  exception  that 
where  the  lack  of  jurisdiction  is  not  apparent  upon  the  face  of 
the  summons  or  complaint,  and  is  only  disclosed  by  the  filing  of  a 
plea  or  introduction  of  evidence,  costs  may  be  adjudged.*  And 
where  the  court  has  jurisdiction  of  the  parties,  though  not  of  the 
subject-matter,  costs  are  frequently  given,  especially  where  the 
want  of  jurisdiction  does  not  clearly  appear  on  the  face  of  the 
writ,  and  is  a  fair  subject  of  discussion.^ 

c.  Lack  of  Jurisdiction  Arising  from  Repeal  of  Stat- 
ute.— But  where  the  want  of  jurisdiction  arises  from  the  repeal 
of  a  statute  on  which  the  suit  pending  was'  founded,  no  costs  can 
be  awarded  to  either  party.* 


88  Tenn.  407.  See  State  v.  Cole,  6 
Lea  (Tenn.)  493;  Walker  v.  Snow- 
den,  I   Swan  (Tenn.)  193. 

In  Texas,  costs  on  dismissal  for  want 
of  jurisdiction  maj  be  recovered  under 
Rev.  Stat.,  art.  142,  which  provides  that 
the  successful  party  to  a  suit  shall  re- 
cover costs.  Baines  v.  Mensing,  75  Tex. 
200.     See  Roeser  v.  Bellmer,  7  Tex.  i. 

Reasonable  Costs —  Vermont. — Where 
a  defendant  omitted  to  raise  the  ques- 
tion of  jurisdiction  until  after  a  verdict 
against  him,  he  was  allowed  only  his 
costs  in  the  Supreme  Court,  under  a 
statute  allowing  a  defendant  "  reason- 
able costs  "  where  a  suit  is  dismissed 
for  want  of  jurisdiction.  Qhadwick  v. 
Batchelder,  46  Vt.  724. 

Repeal  of  Jurisdiction. — If,  during  the 
pendency  of  a  suit,  the  law  that  gave 
the  court  jurisdiction  of  the  cause  is  re- 
pealed, the  plaintifi"'8  right  to  costs  will 
not  be  affected  thereby.  Walker  v. 
Smith,  1  Wash.  (U.  S.)  202. 

1.  The  City  of  Florence,  56  Fed. 
Rep.  236;  Lowe  v.  The  Benjamin,  i 
Wall.  Jr.  (C.C.)  188;  Thomas  -■.  White, 
12  Mass.  370.  See  also  King  v.  Poole, 
36  Barb.  (N.  Y.)  242;  Humiston  v. 
Ballard,  40  How.  Pr.  (N.  Y.  Supreme 
Ct.)  40;  Sullivan  v.  Frazee,  4  Robt. 
(N.  Y.)6i6. 

Determination  of  Issue  of  Fact  Neces- 
sary.— Where  it  is  necessary  for  the 
court  to  pass  upon  an  issue  of  fact — e.  g., 
whether  both  parties  are  residents  of  a 
city — in  order  to  determine  whether  it 
has  jurisdiction,  it  may  award  costs  on 
dismissing  the  case.  Bitz  v.  Meyer, 
40  N.  J.  L.  252. 

Admission  of  Nonresidence. — Where 
the  complaint  was  dismissed  because 
the  plaintiff,  on  the  trial,  admitted  the 
fact  of  nonresidence,  which  showed  the 


want  of  jurisdiction,  the  defendant 
received  costs.  Harriott  v.  New  Jer- 
sey R.,  etc.,  Co.,  I  Daly  (N.Y.)  377, 
reversing-  the  same  case  in  8  Abb.  Pr. 
(N.  Y.)  284. 

Before  Justice. — Where  defendant 
was  sued  before  a  justice,  and  the  sum- 
mons was  served  upon  him  more  than 
the  statutoi-y  period  before  the  return 
day,  he  was  entitled  to  costs,  on  appear- 
ing for  the  dismissal  of  the  case,  where 
the  want  of  jurisdiction  did  not  appear 
upon  the  face  of  the  record.  Lane  v. 
Jones,  94  Mich.  540. 

On  Appeal,  judgment  should  be  af- 
firmed as  to  costs  where  the  record 
does  not  show  that  a  dismissal  at  plain- 
tifTs  costs  was  for  want  of  jurisdiction. 
Miller  v.  Truman,  2  Cine.  L.  Bull, 
(Ohio)  241. 

Want  of  Jurisdiction  Apparent. — A 
motion  for  the  taxation  of  costs  can- 
not be  entertained  where  it  is  apparent 
on  the  face  of  the  record  that  the  Su- 
preme Court  has  no  jurisdiction  of  the 
appeal.  Bartels  v.  Hoey,  3  Colo.  279; 
Dever  v.  Mortragon,  4  Colo.  255. 

2.  Cary  v.  Daniels,  5  Met.  (Mass.) 
236 ;  Osgood  V.  Thurston,  23  Pick. 
(Mass.)  no;  Dixon  v.  Hill,  8  Ind.  147; 
Call  T'.  Mitchell,  39  Me.  465 ;  Balfour 
V.  Mitchell,  12  Smed.  &  M.  (Miss.)  629  ; 
Donnelly  v.  Libby,  i  Sweeny  (N.  Y.) 
287. 

"  We  consider  it  a  settled  question, 
that  *  *  *  where  there  has  been  a  con- 
troversy, and  the  court  have,  by  appear- 
ance, acquired  jurisdiction  of  the  parties, 
and  have  settled  the  questions  raised  in 
the  case,  and  dismissed  the  petition  or 
suit,  they  have  jurisdiction  to  award 
.  costs."     State   v.  Kinne,  41    N.  H.  238. 

3.  Saco  V.  Gurney,  34  Me.  14;  Dudley 
V.  Greene,  35  Me.  14. 
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d.  Cases  Remanded  from  Federal  to  State  Court. — 
Where  a  case  is  remanded  from  a  federal  court  to  the  state  court  from 
which  it  was  removed,  on  the  ground  that  the  former  has  no  juris- 
diction,  costs  may  be  awarded  by  the  federal  court  against  the 
party  who  applied  for  the  removal.* 

e.  On  Appeal  where  No  Jurisdiction  Below. — Although 
a  court  dismissing  a  cause  for  want  of  jurisdiction  may  not  award 
costs,  a  court  of  error,  on  reversing  judgment  for  the  reason  that 
the  court  below  had  no  jurisdiction,  should  render  judgment  for 
the  costs  on  error.* 

5.  Time  of  Awarding. — The  award  of  costs  must  be  made  in  the 
final  judgment  or  decree,  and  after  the  case  has  been  disposed  of 
an  application  to  have  costs  granted  will  not  be  entertained.^ 


Washington  Statute. — And  the  pro- 
vision of  the  Washington  Code,  §  827, 
that,  in  all  cases  where  costs  and  dis- 
bursements are  not  allowed  to  the  plain- 
tift",  the  defendant  shall  be  entitled  to 
judgment  for  the  same,  does  not  inter- 
fere with  the  operation  of  this  rule,  as 
that  section  applies  only  to  cases  in 
which  costs  must  be  awarded  to  one 
party  or  the  other.  Thurston  County 
V.  Scammell,  7  Wash.  94. 

In  Vermont,  where,  during  the  pend- 
ency of  an  action  upon  a  penal  statute, 
and  after  one  judgment  for  the  plaintiff 
and  a  review,  the  statute  was  repealed 
without  any  saving  clause  and  the  action 
was  thereafter  dismissed  on  the  defend- 
ant's motion,  the  latter  was  held 
entitled  to  costs  incurred  onlj-  after 
filing  his  motion.  Sumner  v.  Cum- 
mings,  23  Vt.  427. 

1.  Bank  of  Metropolis  v.  Peloubet, 
12  N.  J.  L.  J.  344. 

Attorney's  Fees. — Thus,  attorney's 
fees  may  be  allowed  in  such  case  as 
on  the  final  disposition  of  the  cause. 
Bradstreet  Co.  v.  Higgins,  114  U.  S. 
262;  Josslvn  V.  Phillips,  27  Fed.  Rep. 
4S1. 

Bemanded  by  Supreme  Court. — And 
the  party  who  applied  for  removal 
must  pay  costs  where  the  case  is  re- 
manded for  such  cause  by  the  Supreme 
Court  to  the  Circuit  Court,  with  direc- 
tions to  remand  to  the  state  court  from 
which  it  was  removed.  Cates  v.  Allen, 
149U.  S.451. 

2.  Moore  v.  Boyer,  42  Ohio  St.  312; 
Burke  v.  Jackson,  22  Ohio  St.  268. 

But  see  Haney  v.  Sharp,  i  Dana 
(Ky.)  442;  Blackwood  v.  Jones,  27 
Wfs.  498;  Parker's  Estate,  i  W.  N.  C. 
(Pa.)  115. 

Appeals  from  Justices. — The  rule  of 


the  test  is  applicable  to  appeals  from 
justices.  Call  v.  Mitchell,  39  Me.  465; 
Cereghino  v.  Third  District  Ct.,  8  Utah 
455;  Palmer -r;.  Fuller,  22  Ind.  115.  See 
Harrington  v.  Heath,  15  Ohio  4S3 ; 
Nichol  V.  Patterson,  4  Ohio  200;  Paine 
V.  Portage  County,  Wright  (Ohio)  417. 

Federal  Courts. — On  appeal  from  the 
decree  of  the  Circuit  Court  dismissing 
a  bill  on  its  merits,  although  the  Su- 
preme Court  held  that  the  Circuit 
Court  had  no  jurisdiction,  it  neverthe- 
less awarded  costs  in  the  Supreme 
Court.  Miller  v.  Clark,  138  U.  S.  225; 
Peninsular  Iron  Co.  v.  Stone,  121  U. 
S.  631. 

3.  Parties  Out  of  Court. — Thus  it  is 
erroneous,  upon  motion  of  complainant, 
to  render  judgment  for  costs  one  year 
after  the  parties  are  out  of  court,  with- 
out notice  to  the  other  parties.  Davis 
V.  Harrison,  2  J.J.  Marsh.  (Ky.)  189. 

Action  Dismissed. — And  after  an  ac- 
tion has  been  dismissed,  judgment  for 
costs  cannot  be  rendered,  unless  the  or- 
der of  dismissal  be  set  aside.  William- 
son 7;.  Williamson,  i  Mete.  (Ky.)  307. 

After  Judgment  Signed. — No  addition 
by  the  insertion  of  costs  or  the  filling 
up  of  the  /'«  foto  attingiuit  clause  can 
be  made  to  a  judgment  after  it  has  been 
signed,  and  when  costs  are  not  included 
in  the  judgment,  it  is  improper  to  put 
them  in  the  execution.  Den  v.  Morse, 
12  N.J.  L.  331;  Cammann  v.  Traph- 
agan,  i  N.  J.  Eq.  230. 

Demurrer. — Where  judgment  for  de- 
fendant, on  demurrer  to  a  declaration  at 
law  which  prays  relief  in  equity,  makes 
no  direction  as  to  costs,  and  they  are 
not  moved  for  at  the  first  subsequent 
term,  the  defendant  is  not  entitled  to 
costs.  Winslow  v.  Otis,  5  Gray 
(Mass.)  360. 
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In  Equity  the  rule  is  imperative,  and  if  the  final  decree  is  silent 
as  to  costs,  and  the  question  is  not  expressly  reserved,  a  subse- 
quent application  for  costs  will  not  be  entertained,  except  upon  a 
rehearing  on  the  merits.* 

The  Question  of  Costs  Alone  will  generally  not  be  adjudicated  by  courts, 
and  they  will  not  decide  questions  of  importance,  after  the  deci- 
sion has  become  useless,  merely  to  ascertain  who  is  liable  for 
costs.*^. 

ni.  Right  to  and  Liability  foe  Costs — 1.  When  Right  Vests. 
— The  right  to  costs  does  not  become  vested  until  final  judgment 
has  been  pronounced,  nor  do  they,  until  then,  become  a  debt 
against  the  party  on  whom  they  are  imposed.* 


Subsequent  Term. — A  judgment  for 
costs, against  a  garnishee,  rendered  at  a 
term  subsequent  to  that  in  which  judg- 
ment had  been  entered  discharging 
him,  was  void.  Jackson  v.  St.  Louis, 
etc.,  R.  Co.,  89  Mo.  104. 

In  Alabama,  the  Orphans'  Court  can- 
not vacate  a  judgment  for  costs  as  to 
one  partj'  and  adjudge  them  against 
another,  at  a  term  of  court  subsequent 
to  that  at  which  the  judgment  was  ren- 
dered.    Noland  v.  Lock,  i6  Ala.  52. 

Plea  in  Abatement. — Although  the 
court  neglects  to  give  judgment  for  costs 
against  the  defendant  on  overruling  a 
plea  in  abatement,  it  may  nevertheless 
grant  the  costs  thereof  on  the  final  dis- 
position of  the  case.  Rose  v.  Bolinger, 
6  Humph.  (Tenn.)  26. 

In  California,  if  the  costs  of  the  pre- 
vailing party  are  added  to  the  judg- 
ment after  the  expiration  of  the  time 
for  filing  the  same,  and  after  the  per- 
fection of  an  appeal,  an  appeal  from 
the  order  is  the  only  way  of  correcting 
the  error.     Jones  v.  Frost,  28  Cal.  245. 

Judge's  Certificate  of  Costs. — An  appli- 
cation for  an  entry  or  certificate  by  the 
trial  judge  in  evidence  to  the  right  to 
costs,  under  How.  Stat.,  §  9003,  must  be 
made  before  judgment,  and  the  judg- 
ment must  be  entered  in  conformity  to 
such  entry  with  respect  to  the  costs.  A 
judgment  already  regularly  rendered 
will  not  be  affected  by  a  subsequent 
entry  or  certificate.  Ramsay  v.  Kit- 
tridge,  23  Mich.  488. 

Failure  to  Enter  Judgment  for  Costs. 
— The  plaintiff  cannot  recover  costs 
below  where  he  has  failed  to  enter 
judgment  therefor.  Hunt  v.  Allen,  22 
N.  J.  L.  537. 

1.  Travis  v.  Waters,  12  Johns.  (N. 
Y.)  500.  No  costs  will  be  allowed  on 
a  rehearing  ordered  by  the  court  on  its 


own  motion.  Gould  v.  Dwelling- 
House  Ins.  Co.,  90  Mich.  302. 

Probate  Court. — And  the  rule  that 
costs  cannot  be  allowed  after  final 
decree,  is  applicable  to  the  probate 
court.     Lucas  v.  Morse,  139  Mass.  59. 

Thus,  where  the  surrogate  failed  to 
allow  costs  to  a  special  guardian  in  the 
contest  of  a  will,  in  the  decree,  he  had 
no  power  to  allow  the  guardian  costs 
afterwards,  on  an  ex  parte  application, 
without  giving  notice  to  the  other 
parties.  Matter  of  Budlong,  33  Hun 
(N.Y.)235. 

2.  In  Equity,  by  common  consent  a 
litigation  for  costs  is  never  favored. 
Belmont  v.  Ponvert,  38  N.  Y.  Super. 
Ct.  425. 

After  Settlement  by  the  Parties, 
although  the  question  of  costs  is  re- 
served, the  court  will  not  decide  upon 
the  merits  merely  to  determine  the 
point  reserved.  Eastburn  v.  Kirk,  2 
Johns.  Ch.  (N.  Y.)  317;  Stewart  v. 
Ellice,  2  Paige  (N.  Y.)  604. 

Abatement. — Nor,  after  abatement  of 
the  whole  ground  of  suit  by  the  plain- 
tiff's death,  will  the  court  hear  an 
argument  on  the  merits  to  determine 
the  question  of  costs.  Johnson  v. 
Thomas,  2  Paige  (N.  Y.)  377. 

3.  Ross  V.  Harper,  99  Mass.  175; 
Rader  v.  Southeasterly  Road  Dist.,  36 
N.  J.  L.  273;  Warfield  t\  Watkins,  30 
Barb.  (N.  Y.)  395. 

The  Outcome  of  a  Subsidiary  contro- 
versy does  not  determine  the  right  to 
costs,  c.  ff.,  the  dismissal  of  a  counter- 
claim, but  it  is  dependent  on  the  final 
judgment  in  the  cause.  Thayer  v.  Hol- 
land, 63  How.  Pr.  (N.  Y.  C.  PI.)  179. 

A  Discharge  in  Bankruptcy,  while 
a  suit  is  pending,  does  not  relieve  the 
bankrupt  from  paying  the  costs  of  the 
suit,  nor  will  a  conveyance  of  property 
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2.  Ownership. — Costs,  when  allowed,  are  the  property  of  the 
party  recovering  them,  and  not  of  his  attorney,  although  they 
may  be  subject  to  the  Hen  of  the  latter  for  his  own  costs.* 

3.  Prevailing  Party — a.  In  General. — It  is  a  general  rule, 
applicable  to  costs,  that  they  follow  the  judgment*^  and  are  to  be 
paid  by  the  unsuccessful  party  to  the  one  who  prevails,  unless  the 
court  shall,  in  express  terms,  adjudge  to  the  contrary. ^    But  the 


before  judgment  is  rendered  be  declared 
fraudulent  as  respects  the  costs.  Pel- 
ham  V.  Aldrich,  8    Gray   (Mass.)   515, 

69  Am.  Dec.  266;  Dovvs  v.  Griswold, 
122  Mass.  440;  Hall  t\  Brown,  59  N.  H. 
198;  Ogden  V.  Prentice,  33  Barb.  (N. 
Y.)  160. 

Intervener. — A  party  who  volunta- 
rily intervenes  in  a  suit  is,  as  to  his 
right  to  costs,  entitled  to  only  the  same 
priority  with  the  claimants  for  relief. 
The  Rodney,  B.  &  H.  Adm.  226.  See 
article  Intervention. 

1.  Ward  V.  Syme,  i  Code  R.  N.  S. 
(N.  Y.  C.  PI.)  208;    Clay   v.  Moulton, 

70  Me.  315;  Matter  of  Aaron,  5  Dem. 
(N.  Y.)  362  ;  Bostic  v.  Cox,  28  Ark.  566. 

Attorney's  Lien. — An  attorney  has  a 
lien  upon  the  judgment  for  his  taxable 
costs,  but  it  will  go  no  further  than 
the  costs  in  the  identical  action.  Phil- 
lips V.  Stagg,  2  Edw.  Ch.  (N.  Y.)  108. 

His  lien  is  not  affected  by  a  settle- 
ment made  without  his  consent.  Qiiin- 
lan  V.  Birge,  43  Hun  (N.  Y.)  483; 
Wade  V.  Orton,  12  Abb.  Pr.  N.  S.  (N. 
Y.  C.  PI.)  444. 

2.  Underwood  v.  Lacapere,  14  La. 
Ann.  276;  Allen  v.  Shriver,  81  Va.  174. 
The  right  of  the  successful  party  to 
costs  is  established  by  the  judgment, 
but  it  does  not  usually  fix  their  amount 
when  taxed.  The  action  fixing  them, 
however,  relates  back,  and  they  be- 
come a  part  of  the  judgment.  Hunt  v. 
Middlesworth,  44  Mich.  448. 

,  In  Louisiana,  although  costs  are  not 
claimed  in  the  petition  or  mentioned 
in  the  judgment,  they  are  due  to  him 
who  recovers  judgment,  and  are  to  be 
taxed  when  the  latter  comes  to  be  ex- 
ecuted. Brown  r'.Brown,9La.  Ann.  310. 

In  North  Carolina,  no  part  of  the  costs 
of  an  action  can  be  taxed  against  the 
party  recovering  judgment.  Wall  v. 
Covington,  76  N.  Car.  150. 

In  Indiana,  in  all  civil  actions,  the 
party  recovering  judgment  shall  re- 
cover costs,  except  in  those  cases  where 
a  different  provision  is  made  by  statute. 
Erskine  v.  McCutchan,  9  Ind.  255 ; 
Zimmerman  v.  Marchland,  23  Ind.  474. 


"With  Costs." — A  party  succeeding 
on  a  proceeding  for  which  costs  are 
allowed  must,  from  the  nature  of  the 
case,  be  entitled  to  costs,  where  the 
order  is  made  generally  with  costs. 
Stevenson  v.  Pusch,  40  How.  Pr.  (N. 
Y.  Supreme  Ct.)  91. 

3.  Lehigh  Valley  R.  Co.  v.  McFar- 
land,  44  N.  J.  L.  674  ;  Hann  t;.  M'Cor- 
mick,  4  N.J.  L.  123;  Reeve  v.  Eft,  31 
N.  J.  L.  141  ;  State  v.  Blake,  36  N.  J. 
L.  443.  See  Stiers  v.  Stiers,  20  N.  J. 
L.  56;  Todd  V.  Stroud,  i  Rich.  (S.  Car.) 
25;  Shearer  v.  Boyd,  10  Ala.  279;  St. 
Romain  v.  Robeson,  12  Rob.  (La.)  194; 
Cory  V.  Hamilton,  84  Iowa  594 ;  French 
V.  Giiford,  31  Iowa  428 ;  Blakeman  t;. 
Hays,  Ga.  Dec,  Part  II.,  165;  Mc- 
Reynolds  v.  Cates,  7  Humph.  (Tenn.) 
29;  Ethridge  v.  Jackson,  2  Sawy.  (U. 
S.)  598. 

Issue  Irregularly  Interjected. — The 
winning  party  is  entitled  to  costs,  al- 
though, by  consent  of  parties,  an  issue 
of  fact  is  irregularly  interjected  into 
the  case,  and  results  in  the  successful 
party's  favor.  Rice  v.  Jones,  103  N. 
Car.  226. 

Mechanic's  Lien. — An  action  to  en- 
force a  mechanic's  lien  or  a  lien  for 
materials  is  an  equitable  action,  but  the 
prevailing  party  recovers  costs  as  a 
matter  of  right.  George  v.  Everhart, 
57  Wis.  397. 

Mandamus. — The  costs  of  a  petition 
for  a  mandamus  go  to  the  prevailing 
party.  School  Dist.  No.  8  v.  Perkins, 
49  N.  H.  538. 

Settled  Practice.  —  In  Jennings  v. 
Moss,  4  Tex.  452,  it  was  said  that  in 
this  country,  where  final  judgment  is 
rendered  for  the  defendant  it  is  the  set- 
tled practice  to  adjudge  the  costs  of  the 
suit  against  the  plaintiff. 

Though  the  prevailing  party  may  not 
have  paid  the  costs  when  judgment  is 
signed,  he  may  nevertheless  enter  judg- 
ment for  all  the  costs  he  has  incurred 
in  the  progress  of  the  suit.  Howard  v. 
Stent,  2  Bailey  (S.  Car.)  272. 

Both  Parties. —  In  Oregon,  in  an  ac- 
tion at  law,  costs  can  never  be  awarded 
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rule  that  costs  go  to  the  successful  party  applies  only  to  cases 
where  costs  are  recoverable  by  statute  or  are  in  the  discretion  of 
the  court.* 

b.  References. — Where  the  award  of  arbitrators  or  referees, 
in  a  case  submitted  to  them,  is  silent  as  to  costs,  the  court  will 
usually  grant  them  to  the  prevailing  party.^ 

c.  Who  Is  Prevailing  Party. — The  term  "  prevailing  party  " 
in  an  action  has  a  technical  signification,  and  its  meaning  can  be 
correctly  understood  only  upon  a  consideration  of  all  the  statutes 
relating  to  the  action.  Illustrations  of  who  has  been  considered  the 
prevailing  party  in  particular  cases  are  subjoined  in  the  notes.* 


to  both  parties.  McDonald  v.  Evans, 
3  Oregon  474. 

In  Maine,  the  prevailing  party  is  en- 
titled to  costs  in  all  cases  except  when 
limited  or  restricted  bj  some  other 
statute.  Ellis  v.  Whittier,  37  Me.  54S; 
Mudgett  V.  Emery,  38  Me.  255. 

United  States  Courts. — In  the  federal 
courts,  in  actions  at  common  law,  under 
Rev.  Stat.,  §  823,  the  prevailing  party 
is  in  all  cases  entitled  to  costs,  unless 
some  statute  otherwise  provides  in 
special  cases ;  and  state  laws  do  not 
affect  the  subject.  U.  S.  v.  Treadwell, 
i^  Fed.  Rep.  532.  But  in  Hathaway  v. 
Roach,  2  Woodb.  &  M.  (U.  S.)  63,  it 
was  decided  that  no  act  of  Congress 
was  at  that  time  in  force  which,  in 
terms,  gave  costs  to  the  prevailing 
party.  And  in  Veazie  v.  Williams,  3 
Story  (U.  S.)  611,  it  was  held  a  com- 
mon practice  not  to  allow  costs  to  the 
prevailing  party,  where  the  district 
judge  differed  from  the  circuit  judge. 

Party  in  tlie  Wrong. — That  the  party 
in  the  wrong,  or  the  defeated  party, 
pays  the  costs,  is  a  general  rule  appli- 
cable to  all  questions  of  costs.  Booth 
V.  Smith,  5  Wend.  (N.  Y.)  107.  See 
Linn  v.  Roberts,  15  Mich.  443. 

Costs  of  Circuit. — Where  a  plaintiff 
is  not  ready  at  a  circuit  and  the  cause 
goes  off  then,  he  cannot  recover  the 
costs  of  that  circuit,  though  he  finally 
prevails  in  his  suit.  Jackson  v.  Breese, 
6  Cow.  (N.  Y.)  42. 

Contempt. — One  proceeded  against 
for  a  contempt  which  is  not  sustained  is 
entitled  to  recover  costs.  Weaver  ->. 
Hamilton,  2  Jones  (N.  Car.)  343. 

Costs  of  Proceedings  to  Disbar  an 
attorney,  by  private  persons,  are  prop- 
erly chargeable  against  them  on  failure. 
State  V.  Kemp,  82  Mo.  213. 

Prevailing  Party  Entitled  Prlnia  Facie 
Only. — The  prima  facie  claim  of  the 
prevailing  party  for  costs  may  be  re- 


butted by  circumstances.  Latham  xk 
Taylor,  15  Tex.  247.  See  Freeland  v. 
Mannahan,  Hopk.  (N.  Y.;  276. 

Plaintiff  Deceived. — In  cases  where 
costs  are  left  to  the  discretion  of  the 
court,  a  plaintiff  v/ho  has  failed  in  a 
suit  should  not  be  charged  with  costs 
where  he  has  been  led  to  bring  the 
action  by  suspicious  conduct  on  the 
part  of  the  defendant.  Mathews  v. 
Foultney,  33  Barb.  (N.  Y.)  134. 

1.  Lehigh  Valley  R.  Co.  v.  McFar- 
land,  44  N.  J.  L.  674. 

2.  Woolson  V.  Boston,  etc.,  R.  Corp., 

103  Mass.  580 ;  Burton  v.  Martin,  4 
Mo.  200.  Contra,  Chapin  v.  Boody, 
25  N.  H.  285. 

When  a  pending  suit  is  referred  to 
referees,  their  report  stands  as  a  ver- 
dict and  need  not  say  anything  about 
the  costs,  as  in  such  case  the  judgment 
will  be  on  the  report  as  a  verdict,  the 
successful  party  being  entitled  to  the 
costs.     Pitts  V.  Langsdale,  32  Ind.  218. 

Costs  of  Rejected  Award. — And  the 
party  prevailing  will  recover  his  costs 
before  the  referees,  and  also  the  costs 
on  the  question  of  accepting  their  re- 
port, when  the  latter  is  rejected.  Tink- 
ham  V.  Meigs,  16  Mass.  450. 

Resistance  of  Award. — A  party  who 
resists  an  award,  thereby  rendering 
necessary  an  action  which  results  in 
the  same  relief  being  granted  against 
the  party  resisting,  is  liable  for  the 
costs  of  the  action.     Knight  v.  Holden, 

104  N.  Car.  107. 

No  Damages  or  Costs  for  Plaintiff. — 
Where  the  report  of  referees  awards 
no  damages  or  costs  to  the  plaintiff, 
the  defendant  must  pay  a  moiety  of  the 
costs.  Den  v.  Exton,  4  N.  J.  L.  197  ; 
Anonymous,  2  N.J.  L.  213. 

3.  In  New  York,  the  term  as  used  in 
those  sections  of  the  code  relating  to 
costs  means  one  who  has  prevailed  in 
establishing  his  right   to  costs   under 
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d.  By  Statute. — Where  a  statute  expressly  gives  costs  to  the 
prevailing  party,  it  must  be  regarded  as  mandatory,  and  the  court 
may  not  exercise  its   discretion  in  withholding  them  ;  ^  but  in 


the  law.  It  does  not  embj-ace  one  who 
sues  for  and  recovers  thirty  dollars 
onlv  in  a  court  of  record,  and  the  de- 
fendant in  such  action  is  entitled  to 
costs.     Peet  v.  Warth,  i  Bosw.  (N.  Y.) 

653- 

Some  Relief. — In  Kentucky,  where  a 
party  has  a  right  to  some  relief,  he  is 
entitled  to  costs.  Ilightower  v.  Smith, 
5  J.  J.  Marsh.  (Ky.)  542;  Bernard  v. 
Gallatin  Seminary,  3  J.J.  Marsh.  (Ky.) 
425  ;  Ward  v.  Davidson,  2  J.  J.  Marsh. 
(Ky.)  443;  Pilcher  v.  Higgins,  2  J.  J. 
Marsh.  (Ky.)  16;  Duval  v.  Burtis,  2  A. 
K.  Marsh.  (Ky.)  120;  Combs  v.  Bos- 
well,  I  Dana  (Ky.)  473;  Smith  v. 
Broyles,  15  B.  Mon.  (Ky.)  461.  A 
plaintiff  is  in  all  cases  entitled  to  costs 
where  he  succeeds  in  an  action  on  con- 
tract. Brandies  v.  Stewart,  i  Mete. 
(Ky.)  395- 

Damages. — A  prevailing  petitioner  for 
increase  of  damages  recovers  costs ; 
and  he  is  a  prevailing  petitioner  who 
obtains  a  verdict  for  damages  when  the 
commissioners  had  allowed  him  none. 
Abbott  V.  Penobscot  County,  52  Me. 

584- 

Under  a  complaint  for  flowing  land, 
the  respondent  was  entitled  to  costs  as 
the  prevailing  party,  where  the  ]y\vy 
returned  a  verdict  refusing  the  com- 
plainant damages,  although  they 
further  returned,  as  a  part  of  their  ver- 
dict, that  the  dam  should  be  left  open 
during  a  part  of  the  year.  Fisher  v. 
Johnson,  2  Allen  (Mass.)  436. 

Nominal  Damages. — In  Vertnont  the 
plaintiff  must  recover  at  least  nominal 
damages  to  be  entitled  to  costs.  Stevens 
X".  Briggs,  14  Vt.  44. 

Set-off. — In  Neiv  Hampshire,  ac- 
cording to  practice,  the  event  of  a  suit, 
as  governing  the  question  of  costs,  is 
in  favor  of  the  party  obtaining  a  ver- 
dict, and  it  is  immaterial  whether  or 
not  there  is  any  oflfset  in  the  case. 
Eastman  v.  Holderness,  44  N.  H.  18. 
And  in  this  state  if  a  plaintifi"  establishes 
any  part  of  his  claim  he  is  entitled  to 
costs  as  the  prevailing  party.  Brown 
V.  Smith,  I  N.  H.  38;  Hartwell  v. 
Harris,  36  N.  H.  431. 

Where  the  plaintiff  fails  to  recover 
damages  in  an  action  for  the  possession 
of  property  and  for  damages  on  ac- 
count of  its  wrongful  detention,  and 


the  defendant  recovers  judgment  on  his 
counterclaim  for  services  in  taking  care 
of  the  property,  the  latter  is  the  pre- 
vailing party  upon  the  issues  raised, 
and  entitled  to  costs.  I^apham  v.  Os- 
borne. 20  Nev.  168. 

Suits  for  Possession  of  Property. — 
Where  plaintiff  in  replevin  recovered 
a  verdict  for  four-fifths  of  the  property 
claimed,  and,  on  a  new  trial,  for  seven- 
eighths,  he  was  held  to  be  the  prevail- 
ing party  and  allowed  to  tax  an  attor- 
ney fee  for  each  trial.  Williams  v. 
Morrison,  32  Fed.  Rep.  682. 

Where  to  a  writ  of  entry  the  tenant 
pleaded  a  single  plea  denying  the  dis- 
seizin as  to  part,  and  disclaiming  as  to 
the  rest,  and  the  jur^'  found  for  him  on 
the  point  of  disseizin  and  also  assessed 
damages  for  rents  and  profits  of  the 
part  disclaimed,  it  was  held  that,  special 
pleading  having  been  abolished,  the 
demandant  was  the  prevailing  party. 
Richards  v.  Randall,  4  Gray  (Mass.)  53. 
The  plaintiff  was  held  the  prevail- 
ing party  where  four  hundred  acres 
were  levied  on  and  the  Ji.fa.  was  sus- 
tained as  to  sixty -five  only.  Vaughn 
V.  Howard,  75  Ga.  285. 

Respondeat  Ouster. — Costs  are  not 
given  to  a  defendant  upon  a  respond- 
eat ouster,  as  he  has  not  yet  prevailed. 
Haines  v.  Corliss,  4  Mass.  660. 

Dismissal  of  Appeal. — Where  a  mo- 
tion for  the  dismissal  of  an  appeal  as 
improperly  taken  is  granted,  the  party 
on  whose  motion  the  dismissal  is  ob- 
tained is  a  "  prevailing  party  "  and  en- 
titled to  costs.  Pomroy  v.  Cates,  81 
Me.  377. 

Review  of  Action. — The  court  may 
award  costs  to  the  respondent  where 
the  petitioners  for  a  review  do  not  pre- 
vail. Hopkins  t'.  Benson,  21  Me.  399. 
In  reviews  of  actions,  in  Massachusetts, 
the  party  in  whose  favor  an  error  is 
corrected  is  entitled  to  costs  as  the  pre- 
vailing party ,  under  Stat.  1784,  c.  28,  §  g. 
Bruce  v.  Learned,  4  Mass.  614. 

1.  Elkhorn  First  Nat.  Bank  v.  Pres- 
cott,  27   Wis.  616. 

In  California,  the  prevailing  party 
in  an  action  for  the  recovery  of  money 
or  damages  is  entitled  to  costs,  and  the 
court  has  no  discretion  in  awr.rding 
them.  Stoddard  v.  Treadwell,  29  Cal. 
281. 
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cases  for  which  no  express  provision  is  made  by  statute,  the  court 
may  limit  the  costs  of  the  prevaiHng  party,  or  refuse  them  alto- 
gether.i 

4.  Various  Terminations  of  the  Suit — a.  NONSUIT. — Where  the 
plaintiff  voluntarily  suffers  a  judgment  of  nonsuit  to  be  rendered 
against  him,  or  is  nonsuited  on  the  motion  of  the  defendant,  he 
will  generally  be  liable  for  the  costs  ;^   but  on  motion   of   the 


Maine. — A  controversy  between  the 
plaintiff  in  a  trustee  action  and  a 
claimant  of  the  fund  trusted  is  not  con- 
trolled by  the  statutory  rule  that  the 
prevailing  party  recovers  costs.  In 
such  case  costs  may  be  awarded  as  in 
equity.  White  v.  Kilgore,  78  Me.  323. 
Nor  is  the  rule  applicable  to  a  peti- 
tion for  partition.  Counce  v.  Persons 
Unknown,  76  Me.  548. 

Michigan. — Section  5597,  subdivision 
4,  of  Comp.  Laws,  relating  to  the  party 
entitled  to  recover  costs  in  certain 
suits,  was  not  changed  by  Stat.  1867,  p. 
85,  which  provided  that  the  prevailing 
party  should  recover  costs  in  certain 
cases.  The  statute  only  regulated  the 
amount  of  costs  in  the  former  cases, 
and  by  the  term  "  prevailing  party " 
reference  is  made  to  parties  entitled  to 
costs  under  the  unrepealed  law  and  not 
to  those  who  are  denied  costs  by  such 
law,  though  they  recover  damages. 
Inkster  v.  Carver,  16  Mich.  484. 

1.  Bartlett  v.  Hodgdon,  44  N.  H. 
472;   Smith  f .  Boynton,  44   N.  H.  529. 

2.  Burlington,  etc.,  R.  Co.  v.  Sater, 
I  Iowa  421;  Reynolds  v.  Plummer,  19 
Me.  22  ;  Dixon  v.  Parks,  i  Ves.  Jr.  402  ; 
Treat  v.  Hathaway,  7  Mass.  503;  Wolff 
z".  Turner,  3  Yeates  (Pa.)  559.  In  gen- 
eral the  only  effect  of  a  nonsuit  is  to 
cast  the  costs  upon  the  plaintiff.  It 
may  be  set  aside  sometimes  with,  some- 
times without,  payment  of  costs.  Dana 
V.  Gill,  5  J.  J.  Marsh.  (Ky.)  242.  In 
case  of  nonsuit  the  defendant  is  en- 
titled to  the  same  costs  as  when  a  trial 
is  had.  Benbow  v.  Richardson,  21  S. 
Car.  601. 

Infancy,  Misjoinder,  etc. — In  Oregon 
a  nonsuit  is  not  allowed  without  pay- 
ment of  costs  except  in  a  limited  num- 
ber of  cases,  such  as  infancy,  misjoin- 
der, etc.  Mitchell,  etc.,  Co.  v.  Down- 
ing, 23  Oregon  448. 

In  Pennsylvania,  it  is  an  established 
rule  in  the  law  of  costs  that  in  all  cases 
•where  the  plaintiff  would  have  costs  if 
he  had  recovered,  the  defendant  shall 
have  his  costs  if  the  plaintiff  is  non- 
suited.    Hall  V.  Knapp,  i  Pa.  St.  213. 


Bankruptcy  of  Defendant. — In  Maine, 
under  the  Act  of  1868,  c.  157,  providing 
in  certain  cases  for  the  continuance  of 
a  suit  unless  the  defendant  strikes  out 
the  name  of  a  defendant  who  it  appears 
has  become  bankrupt,  which  he  may 
do  without  costs,  a  plaintiff  cannot, 
after  becoming  nonsuited,  avoid  the 
payment  of  costs,  by  suggesting  the 
bankruptcy  of  the  defendant  and  hav- 
ing his  name  stricken  from  the  suit. 
Palmer  v.  Merrill,  57  Me.  26. 

Reversal  of  Judgment  Sued  On. — 
Where  the  plaintiff  in  an  action  on  a 
judgment  took  a  nonsuit  in  conse- 
quence of  ihe  reversal  of  the  judgment 
after  the  commencement  of  the  action, 
the  defendant  was  entitled  to  full  costs. 
Fuller  V.  Whipple,  15  Me.  53. 

What  Costs — Nonsuit  Set  Aside. — It 
was  not  erroneous  for  the  court,  on 
motion  of  the  defendant,  after  verdict 
for  the  plaintiff,  to  refuse  to  tax  the 
latter  with  all  the  costs  which  had 
accrued  prior  to  a  nonsuit  taken  by 
him,  where  the  court  had  taxed  him 
with  the  costs  of  the  term  and  no  ex- 
ception had  been  taken  to  its  action. 
Mt.  Olivet  Cemetery  Co.  v.  Shubert,  2 
Head  (Tenn.)  116. 

Nonsuit  as  to  Erroneously  Summoned 
Party. — Where  summons  was  served 
by  mistake  on  a  wrong  party,  who  en- 
tered his  appearance,  and  the  plaintiffs 
then  amended  their  writ,  leaving  out 
his  name,  he  would  ordinarily  have 
been  entitled  to  the  costs  of  that  term 
(it  being  in  effect  a  nonsuit),  but  as 
the  costs  were  not  taxed  then,  and  the 
suit  was  continued  till  the  third  term, 
the  court  allowed  him  costs  for  each 
term,  and  the  appellate  court  declined 
to  interfere  with  the  discretion  of  the 
lower  court  therein.  Harvey  v.  Reeds, 
49  N.  H.  531. 

Suit  for  a  Fine. — In  Nerv  Hampshire, 
upon  a  nonsuit  on  a  complaint  for  the 
collection  of  a  military  fine,  under 
Rev.  Stat.,  c.  82,  the  respondent  is 
entitled  to  judgment  against  the  com- 
plainant for  costs.  Cate  v.  Nutter,  27 
N.  H.  515. 
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defendant  to  tax  them,  the  court  may  take  notice  of  and  enforce 
an  agreement  between  the  parties  whereby  the  defendant  has 
waived  his  right  to  costs.* 

d.  Discontinuance. — As  the  legal  effects  of  a  nonsuit  and  a 
discontinuance  are  practically  the  same,  so  the  practice  in  respect 
to  the  awarding  of  costs  thereon  is  similar.  Thus,  as  a  general 
rule,  applicable  as  well  to  equity  as  law,  a  plaintiff  will  not  be 
allowed  to  discontinue  a  suit,  except  upon  the  payment  of  all  costs 
incurred  by  the  defendant  up  to  the  time  of  the  discontinuance;* 


In  New  York,  under  Code  Civ.  Pro., 
§  3234,  entitling  the  defendant  to  costs 
upon  a  recovery  upon  one  of  several 
causes  of  action,  a  nonsuit  is  not  such 
a  recovery  by  him.  Burns  v.  Dela- 
ware, etc.,  R.  Co.,  63   Hun   (N.  Y.)  19. 

In  California,  costs  by  way  of  indem- 
nity ought  not  to  be  taxed  in  case  of  a 
nonsuit.  Rice  r.  Leonard,  5  Cal.  61. 
The  court  may  order  the  plaintiff  to 
pay  jury  fees  when  a  nonsuit  is 
granted  in  civil  cases.  Fairchild  v. 
King,  102  Cal.  320;  Lukes  ■».  Logan, 
66  Cal.  33. 

1.  And  the  court  may  refuse  to  allow 
costs  when  it  is  shown  that  the  defend- 
ant has  already-  received  them,  or  has 
made  a  valid  agreement  not  to  claim 
them.  Coburn  v.  Whitely,  8  Met. 
(Mass.)  272  ;  Moore  v.  Cutter,  3  Allen 
(Mass.)  468. 

Defendant  Defaulted. — And  the  court 
has  the  like  authority  when  the  defend- 
ant is  defaulted,  on  the  plaintiff's 
moving  for  the  taxation  of  costs. 
Coburn  v.  Whitely,  8  Met.  (Mass.) 
272. 

Agreement  to  Submit  to  Referees. — 
The  court  had  authority  to  refuse  costs 
to  the  defendant  in  a  case  which  the 
parties  had  agreed  in  writing  should  be 
withdrawn,  and  submitted  to  referees, 
and  which  had  accordingly  been  re- 
ferred, decided  and  settled,  but  which, 
by  some  oversight,  remained  on  the 
docket  and  in  which  a  nonsuit  was 
afterwards  entered.  Moore  v.  Cutter, 
3  Allen  (Mass.)  468. 

2.  Cooke  V.  Beach,  25  How.  Pr.  (N. 
Y.  Supreme  Ct.)  358;  Shaffer  v.  Cur- 
rier, 13  111.  667;  Whitney  v.  Brown,  30 
Me.  557;  Mississippi  Cent.  R.  Co,  v. 
Beatty,  35  Miss.  668;  Carleton  v.  Darcy, 
75  N.  Y.  375;  Leggett  v.  Bovd,  6  Wend. 
(N.Y.)  qoo;  MatterofWaverlv  Water- 
Works  Co.,  85  N.  Y.  478;  Brownell 
V.  Ruckman,  85  N.  Y.  648;  Rockefeller 
V.  Weiderwax,  3  How.  Pr.  (N.  Y. 
Supreme  Ct.)  382  ;  Sherman  v.  Joslin, 

1 


52    Mich.    474 ;   Hagerty  v.   Hughes,  4 
Baxt.  (Tenn.)  226. 

The  plaintiff  will  be  liable  for  costs 
subsequent  to  a  discontinuance  where 
his  title  fails  and  he  does  not  discon- 
tinue at  once.  Sanborn  v,  Sanborn,  41 
N.   H.  306. 

In  Wisconsin,  on  granting  a  discon- 
tinuance, it  is  in  the  sound  discretion  of 
the  court  to  require,  as  a  condition,  pay- 
ment of  a  gross  sum  as  costs  and  dis- 
bursements incident  to  preparation  of 
the  case  for  trial.  Hawkins  v.  North- 
western Union  R.  Co.,  34  Wis.  302. 

Costs  Incurred  after  Discontinuance. — 
In  Earle  v.  Hall,  22  Pick.  (Mass.)  102, 
the  defendant  was  allowed  to  tax  costs 
for  his  attendance  after  the  discontin- 
uance until  the  final  disposition  of  the 
case,  when  the  court  decided  that  the 
action  had  been  discontinued  by  the 
plaintiff. 

Discontinuance  after  Flea  of  Limita- 
tions.— The  plaintiff  cannot  be  allowed 
to  discontinue  without  costs,  where, 
after  the  statute  of  limitations  has  been 
pleaded,  he  goes  on  and  increases  the 
costs,  even  by  taking  testimony  material 
to  that  defense.  Houseman  v.  Rosen- 
field,  18  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  379. 

Release  by  Plaintiff. — Where  a  plain- 
tiff released  a  cause  of  action  and 
agreed  to  enter  a  discontinuance  with- 
out costs  to  the  defendant,  but  sub- 
sequently ineffectually  contested  the 
release,  he  was  held  liable  for  the  costs 
occasioned  thereby.  Staples  v.  Wel- 
lington, 62  Me.  9;  Reynolds  t^  Plum- 
mer,  19  Me.  22. 

Wrong  Defendant. — In  an  action  com- 
menced against  a  wrong  defendant,  the 
plaintiff's  motion  for  leave  to  discon- 
tinue without  costs  will  be  denied 
where  he  shows  no  sufficient  excuse  for 
the  mistake  and  where  defendant  has 
been  put  to  the  expense  of  a  trial.  Lay- 
man V.  New  York  Bank  Note  Co. 
(Super.  Ct.),  20  N.  Y.  Supp.  431. 
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but  where  the  action  has  been  commenced  without  the  plaintiff's 
authority,  or  the  defendant  has  been  discharged  in  bankruptcy,  or 
been  sentenced  to  imprisonment,  and  in  some  other  cases,  the 
plaintiff  is  sometimes  allowed  to  discontinue  the  action  without 
costs  •}  and  if  the  suit  is  discontinued,  and  notice  thereof  served 
upon  the  defendant  before  he  has  incurred  any  costs,  as  where  he 
has  never  been  served  with  process  or  appeared  in  court,  the 
plaintiff  will  generally  not  be  compelled  to  pay  costs.* 


Discontinuance  on  Account  of  Adverse 
Decision  in  Another  Suit. — Where  a  dis- 
continuance is  entered  on  the  ground 
that  another  action  has  been  decided 
adversely  to  plaintiflF  on  appeal,  he  will 
be  required  to  pav  all  costs.  Agar  v. 
Tibbets,  56   Hun'iN.  Y.)   272. 

Statute  on  Which  Suit  Based  Declared 
Unconstitutional. — Where  an  action  was 
brought  to  recover  a  penalty,  and  pend- 
ing the  action  the  statute  on  which  it 
was  based  was  declared  unconstitutional 
and  the  plaintiff  therefore  discontinued, 
the  defendant  was  held  entitled  to  costs 
under  a  statute  expressly  providing  that 
defendant  should  take  costs  where  a 
discontinuance  was  had  of  a  suit 
brought  to  recover  a  penalty.  Cooper 
V.  New  Haven  Steamboat  Co.,  18  Fed. 
Rep.  588. 

Appointment  of  Eeceiver. — Where  the 
appointment  of  a  receiver  was  neces- 
sitated by  the  obtaining  of  an  injunc- 
tion, it  was  held  that  the  court  should 
be  cautious  in  permitting  a  discontin- 
uance without  costs.  Sweetsert'.  Smith, 
54  Hun  (N.  Y.)  639,8  N.  Y.  Supp.  156. 

Action  for  Several  Trespasses  before 
Justice. — Where,  in  an  action  before  a 
justice  for  trespasses  upon  several  par- 
cels of  land,  the  defendant  pleaded 
title  as  to  one  parcel,  whereupon  the 
plaintiff  discontinued  the  whole  suit  and 
brought  it  in  the  Supreme  Court,  where 
he  was  defeated  as  to  the  title  to  the 
parcel  to  which  the  plea  was  interposed, 
but  recovered  six  cents  damages  for  the 
trespasses  affecting  the  other  part,  he 
was  held  liable  for  costs,  as  he  might 
have  continued  the  action  in  respect  to 
the  trespasses  not  affected  by  the  plea. 
Morss  "'.  Salisbury,  48  N.  Y.  636, 
afprmi7ig  Morss  v.  Jacobs,  315  How.  Pr. 
("N.  Y.  Super.  Ct.)  90. 

Action  of  Debt  on  Guardian's  Bond. — 
Where  the  plaintiff  discontinues  an 
action  of  debt  on  a  guardian's  bond 
brought  in  the  name  of  the  judge  of 
probate,  the  defendant  is  not  entitled 
to  costs  against  the  estate  of  the  ward. 
Wing  V.  Rowe,  69  Me.  282. 


1.  Taul  V.  Winn,  5  J.  J.  Marsh 
(Ky.)  437;  Town  v.  Green,  32  Kan 
148;  Lackey  v.  M'Donald,  i  Cai.  (N. 
Y.)  116;  Hart  v.  Storey,  i  Johns.  (N. 
Y.)  143;  Clark  v.  Scofield,  16  Vt.  699; 
Roberts  v.  Shell,  4  Yerg.  (Tenn.) 
160. 

In  Mai7ie,  under  c.  157,  Pub.  Laws 
1868,  as  well  where  there  is  only  one 
defendant  named  in  the  writ  as  where 
there  are  several.  Sever^'  v.  Bartlett, 
57  Me.  416. 

But  where  the  plaintiff"  proceeds 
with  the  action  with  knowledge  of  the 
defendant's  discharge  in  bankruptcy, 
he  will  be  required  to  pay  costs  on  dis- 
continuance. Ludington  v.  Bell,  45 
N.  Y.  Super.  Ct.  513. 

Something  Transpiring  to  Extinguish 
Action. — In  Vermont  the  general  rule 
is  that  when  the  plaintiff  has  good 
cause  of  action  when  he  commences  a 
suit  and  something  transpires  during 
the  pendency  thereof  to  extinguish  it, 
the  plaintiff  may  discontinue  his  ac- 
tion, neither  party  recovering  costs,  or, 
in  some  cases,  the  plaintiff  will  be  en- 
titled to  judgment  for  nominal  damages 
and  costs  up  to  that  time.  Wheeler 
V.  Fuller,  39  Vt.  312. 

2.  Elliott  V.  State  Bank,  4  Ark.  437. 
But  after  the  defendant  has  appeared 

or  issue  has  been  joined,  the  plain- 
tiff must  pay  costs  on  discontinuance. 
Bedell  v.  Powell,  13  Barb.  (N.  Y.)  183; 
Mason  v.  Winsmith,  17  S.  Car.  585. 
And  where  the  plaintiff's  attorney 
served  an  order  of  discontinuance 
without  payment  of  costs,  within  twen- 
ty days  after  an  action  was  commenced 
by  a  summons  for  relief,  unaccompa- 
nied by  a  complaint,  the  discontinu- 
ance was  held  a  nullity.  Weigan  x'. 
Held,  3  Abb.  Pr.  (N.  Y.  C.  PI.)  462. 
Where,  after  an  action  had  been  noticed 
for  trial  and  placed  upon  the  calen- 
dar, and  was  just  about  to  be  moved 
for  trial,  an  order  was  entered  discon- 
tinuing it  upon  payment  of  costs,  it 
was  held  that  the  defendant  was  not 
entitled    to  include  a  trial  fee  in  such 
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c.  Abandonment  or  Dismissal  by  Plaintiff. — When  the 
plaintiff  abandons  or  dismisses  a  suit  instituted  by  him,  he  will 
be  liable  for  the  costs.^ 


costs.     Sutphen  v.  Lash,  lo  Hun  (N. 

Y.)    I20. 

Notice. — In  Vermont,  if  the  plaintiff 
gives  the  defendant  a  written  notice  of 
discontinuance,  or  that  he  shall  not  en- 
ter the  suit,  after  service  of  process  up- 
on him,  and  before  the  return  day,  and 
before  any  costs  have  accrued  to  him, 
he  will  not  be  allowed  the  "  reasonable 
costs  "  named  in  Gen.  Stat.,  c.  30,  §  42  ; 
but  with  the  service  of  the  notice  should 
be  tendered  any  costs,  in  their  nature 
taxable,  made  before  service  of  the 
notice.     Mead  v.  Arms,  2  Vt.  iSo. 

Where,  however,  the  defendant  has 
incurred  costs  in  preparing  for  his  de- 
fense, the  plaintiff  will  be  liable  for 
costs,  though  notice  of  discontinuance 
is  given.     Griffin  xl  Farwell,  20  Vt.  151. 

Verbal  Notice. — Where  verbal  notice 
of  discontinuance  is  given  before  costs 
have  been  incuri'ed  by  the  defendant, 
it  is  wholly  within  the  discretion  of 
the  court  whether  to  give  him  costs  or 
not.  Fullam  v.  Ives,  37  Vt.  659.  See 
Hill  V.  Dunlap,  15  Vt.  645;  Clark  r;. 
Scofield,  16  Vt.  699;  Wright  v.  Doo- 
little,  5  Vt.  390. 

Erroneous  but  Not  Misleading  No- 
tice.—  Where  a  statute  gives  costs  to 
defendant  in  all  cases  of  discontinu- 
ance, an  error  in  the  notice  of  discon- 
tinuance, that  the  latter  was  with 
costs  to  the  plaintiff,  was  immaterial. 
Slocomb  V.  Thatcher.  20  Mich.  52. 

1.  Effort  to  Administer. — Where  an 
effort  to  administer  upon  an  estate  is 
abandoned,  the  costs  are  chargeable  to 
the  party  by  whom  they  were  incurred. 
Duncan  v.  Veal,  49  Tex.  603. 

A  Mortgagee  proceeding  by  scire 
facias  and  afterwards  by  bill  in  equity, 
in  which  latter  proceeding  the  property 
is  sold,  cannot  recover  costs  in  the  for- 
mer proceeding,  the  beginning  of  the 
latter  remedy  being  a  constructive 
abandonment  of  the  former.  Van 
Vrankin  v.  Roberts  (Del.  1S93),  29  Atl. 
Rep.  1044. 

Failure  to  Enter  Action. — Under  Mas- 
sachusetts Pub.  Stat.,  c.  155,  §  23,  pro- 
viding that  defendant  shall  recover 
costs  if  plaintiff  fails  to  enter  and  pros- 
ecute his  action,  a  defendant,  upon 
whom  a  writ  of  summons  issued  by  a 
district  court  of  that  state  has  been 
served  out  of  the  jurisdiction   of  the 
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court,  is  entitled  to  costs  where  the 
writ  is  not  entered.  Smith  v.  Pike, 
160  Mass.  24. 

The  defendant  was  held  entitled  to 
costs  upon  failure  of  the  plaintiff  to 
enter  the  writ,  although  the  latter  con- 
tained no  declaration  and  the  defend- 
ant was  arrested  thereon.  Harding  v. 
Downs,  no  Mass.  56. 

Under  a  statute  which  provided  that 
"  when  any  plaintiff  shall,  in  any  stage 
of  his  action,  become  nonsuit,  or  dis- 
continue his  suit,  the  defendant  shall 
recover  his  costs  against  him,"  and  that, 
"in  all  actions,  the  party  prevailing  shall 
be  entitled  to  his  legal  costs  against  the 
other,"  it  was  held  that  the  defendant 
was  entitled  to  costs,  if  the  plaintiff 
failed  to  enter  his  action,  though  the 
writ  was  not  returned  or  was  lost,  or 
if  the  plaintiff  discontinued  because  the 
writ  was  lost  or  not  returned.  Gilbreth 
i>.  Brown,  15  Mass.  17S. 

Where  there  has  been  no  service 
upon  the  defendant,  a  complaint  for 
costs  on  account  of  the  nonentry  of 
the  action  cannot  be  sustained.  Adams 
t>.  McGlinchy,  62  Me.  533;  Hodge  v. 
Swasey,  30  Me.  162. 

Where  the  plaintiff  had  a  justice's  writ 
served  upon  the  defendant,  but  did  not 
have  it  returned  and  entered,  and  the 
defendant  appeared  but  found  the  jus- 
tice absent,  it  was  held  the  plaintiff 
was  not  liable  for  costs.  Stevens  v. 
Wilkins,  8  Vt.  231,  overruled  hy  Mann 
V.  Holbrook,  20  Vt.  523. 

Defendant,  without  notice,  may  have 
a  judgment  for  costs,  where  the  plain- 
tiff fails  to  enter  his  writ.  Sawyer  v. 
Brown,  76  Me.  490. 

Misentry. — The  defendant's  right  to 
costs  cannot  be  taken  away  by  the 
court,  on  motion  of  the  plaintiff  order- 
ing a  misentry,  where  the  action  has 
been  entered  at  the  proper  term,  and 
the  defendant  has  appeared  by  his  at- 
torney, and  entered  his  appearance 
upon  the  docket.  Whitney  v.  Brown, 
30  Me.  557. 

Withdrawing  Writ  in  Justice's  Court. 
— And  in  Connecticut  the  defendant 
cannot  be  deprived  of  his  right  to  costs, 
by  the  withdrawal  by  the  plaintiff  of  a 
writ  in  a  justice's  court  after  it  has  been 
returned.  Parmalee  v.  Bethlehem,  57 
Conn.  270. 
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d.  Dismissal  by  Court. — When  the  suit  is  dismissed  by  the 
court  upon  motion  of  the  plaintiff,  or  because  of  his  fault  or  neg- 
lect, costs  will  ordinarily  be  imposed  upon  him  }  but  when  both 
parties  are  in  fault,  and  in  some  other  particular  cases  mentioned 
in  the  notes,  costs  will  not  be  awarded  on  dismissal.^ 


Dismissal  of  Defendant  Sued  In  Coun- 
ty Not  of  Residence. — A  defendant  who 
was  joined  in  a  suit  in  a  county  other 
than  that  of  his  residence  was  entitled 
to  his  expenses  for  appearing  and 
asking  to  have  the  action  removed, 
although  the  motion  was  denied, 
where  the  plaintiff  afterwards  dis- 
missed as  against  him  without  preju- 
dice. Farmers',  etc.,  Bank  v.  Cohen, 
71  Iowa  473. 

Rule  of  Reference. — Where  the  plain- 
tiff strikes  otY  his  own  rule  of  refer- 
ence he  cannot  tax  the  costs  of  it 
against  the  defendant.  Fleetwood  v. 
Vanatta,  i  Ashm.  (Pa.)  10. 

Absence  of  Referee. — Where  a  plain- 
tiff fails  to  appear  before  \  referee 
according  to  his  notice  of  the  cause  for 
hearing,  and  the  referee  is  also  absent 
b_v  his  direction,  the  plaintiff  will  be 
charged,  on  motion,  with  defendant's 
costs  of  preparation  and  attendance. 
Dauchy  v.  Allen,  3  How.  Pr.  (N.  Y. 
Supreme  Ct.)  210. 

Appeal. — Where  an  appeal  is  taken 
but  not  entered  by  the  plaintiff  who 
has  succeeded  in  the  common  pleas, 
the  defendant  is  entitled  to  costs  that 
accrue  after  the  appeal.  Weston  v. 
Butterfield,  10  Mass.  179 

What  Costs  Allowed  on  Dismissal. — 
Where  a  plaintiff  dismisses  a  case  he  is 
bound  for  all  the  costs  legally  made  in 
the  case,  and  not  only  for  those  that 
might  at  that  time  be  taxed.  Acres  t'. 
Hancock,  4  Iowa  568. 

1.  Kinman  v.  Bennett,  2  111.  326; 
Welton  f.  Davis,  3  Bibb  (Ky.)  84; 
Reeve  v.  Eft,  31  N.  J.  L.  139. 

Plaintiff  Autiiorizing  DismissaL^The 
plaintiff  could  not  claim  costs  where, 
after  suit  brought,  he  released  his 
right  of  action  and  authorized  the  dis- 
missal of  the  suit.  Thompson  v. 
Union  Elevator  Co.,  77  Mo.  520. 

Failure  to  Give  Security  for  Costs. — 
The  defendant  will  be  entitled  to  costs 
where  the  suit  is  dismissed  on  account 
of  the  plaintiff's  failure  to  give  security 
for  costs.  Anderson  v.  McKinney, 
22  Tex.  653. 

Failure  to  Appear  when  Case  Called. — 

There  is    a    disposition    of   the   cause 

5  Encyc.  PI.  &  Pr.— 9  1 


equivalent  to  a  trial  for  the  purposes  of 
costs,  where  the  defendant  takes  an 
order  that  the  complaint  be  dismissed 
on  account  of  the  failure  of  the 
plaintiff,  in  an  action  at  issue,  to  appear 
when  the  cause  is  called  upon  the  cal- 
endar, Dodd  V.  Curry,  4  How.  Pr.  (N. 
Y.  Supreme  Ct.)  123. 

Neglect  to  Try. — Upon  denial  of  a 
motion  to  dismiss  for  neglect  to  try, 
the  terms  imposed  upon  the  plaintiff 
should  be  payment  of  defendant's 
costs  only  for  the  terms  at  which  he 
suffered  the  cause  to  go  off  the  calen- 
dar, with  disbursements  and  costs  of 
motion.  Corbett  v.  Claflin,  17  Abb- 
Pr.  (N.  Y.  C.Pl.)  418. 

Quashing  Writ. — Under  Rev.  Stat,  of 
New  Hampsliire  the  defendant  is  en- 
titled to  costs  where  a  writ  is  quashed 
on  motion  for  a  defect  apparent  on  its 
face.  Lyford  v.  Bryant,  38  N.  H.  88; 
West  V.  Wentworth,  26  N.  H.  203.  See 
Eames  v.  Carlisle,  3  N.  H.  130. 

Dismissal  by  Justice. — Where  a  civil 
suit  is  dismissed  by  a  justice  of  tiie 
peace,  for  want  of  prosecution,  he  may 
be  compelled  by  mandamus  to  enter  a 
judgment  in  favor  of  the  defendant 
for  costs.     State  v.  Engle,  127  Ind.  457. 

Change  in  the  Law. —  Where  the 
plaintiff's  action  is  dismissed  on  ac- 
count of  a  change  in  the  course  of 
decision  on  the  law,  he  is  generally 
liable  for  costs.  Coon  v.  Wilson,  113 
U.  S.  268;  Fargo  v.  South-Eastern  R. 
Co.,  28  Fed.  Rep.  906. 

2.  Thus  the  defendant  was  not  en- 
titled to  costs  where  the  action,  which 
had  been  referred  to  an  auditor  after  a 
set-off  had  been  filed  to  a  declaration  in 
assumpsit,  was  subsequently  dismissed 
for  neglect  of  both  parties  to  take  out  a 
commission.  Lapham  rn  Norris,  10 
Cush.  (Mass.)  312. 

Mistake  of  Judge  or  Sheriff. — Where  9. 
trial  goes  off  by  reason  of  defect,  or 
mistake  of  the  judge  or  sheriff  in  mak- 
ing out  the  panel  of  a  struck  jury,  the 
plaintiff  is  not  obliged  to  pay  costs. 
Gibbons  v.  Ogden,  7  N.  J.  L.  122. 

No  Plaintiff  Named  in  Writ. — No  costs 
will  be  allowed  when  a  suit  is  dismissed 
on  motion  because  no  plaintiff  is  named 
?9  Volume  V. 


Bight  to  and  Liability  for  Costs.       COS  TS.       Various  Terminations  of  the  Suit. 

f.  On  Abatement. — On  the  abatement  of  an  action  by  the 
death  of  either  party,  no  costs  are  given, *  but  where  judgment 


in    the  writ.    Jones  v.  Sutherland,   73 
Me.  157. 
Where  Court  can  Afford  No  Relief. — 

When  the  court,  at  the  time  an  ap- 
plication is  made,  can  aflord  the  ap- 
plicant no  relief,  the  application  should 
be  dismissed,  but  vvitliout  costs,  even 
though  the  applicant  is  legally  entitled 
to  be  sustained  in  his  position.  Matter 
of  Schwager,  ^9  Hun  (N.  Y.)  622,  13 
N.  Y.  Supp.  384. 

Dismissal  without  Prejudice. — Where 
the  plaintifl"  in  a  bill  for  specific  per- 
formance appeared  from  the  proof  to 
have  a  good  case,  but  the  case  had  not 
been  fully  stated,  the  court  dismissed 
the  action  without  prejudice,  and  di- 
vided the  costs  equally  between  the 
parties.  Williams  f.  Barnes,  28  Ala. 
613. 

Dismissal  at  First  Term. — In  Ke»- 
fiic/x-v,  if  a  suit  is  dismissed  at  the  term 
at  which  a  defendant  is  made,  neither 
party  is  allowed  costs  for  preparation, 
as  a  trial  cannot  be  coerced  at  that 
term,  and  only  a  fee  of  five  dollars  can 
be  allowed  ;  but  the  successful  party  is 
entitled  to  full  costs  if  there  is  upon 
the  record  an  agreement  to  try  the 
case  at  the  first  term.  McAlister  v. 
Brents,  9  B.  Mon.  (Ky.)  483. 

1.  Harvey  v.  Harvey,  87  111.  54; 
Cults  T'.  Haskins,  11  Mass.  56;  Ryder 
-'.  Robinson,  2  Me.  127;  Travis  v. 
Waters,  12  Johns.  (N.  Y.)  500;  Offi- 
cers V.  Taylor,  i  Dev.  (N.  Car.)  99; 
Farrier  v.  Cairns,  5  Ohio  45;  Latta  r. 
Surginer,  2  McCord  (S.  Car.)  430; 
Brown  v.  Rainor,  108  N.  Car.  204; 
Den  V.  Thompson,  14  N.  J.  L.  193; 
Hollingsworth  v.  Bagley,  35  Tex.  345. 
See   Banta  7'.   Marcellus,  2  Barb.  (N. 

^•)  373- 

An  Exception  to  the  general  rule  has 
been  made  where  the  costs  are  payable 
out  of  a  particular  fund,  or  are  con- 
nected with  a  duty  towards  the  party 
claiming  costs.  Sears  v.  Jackson,  11 
N.  J.  Eq.  45. 

In  Alabama,  judgment  for  costs  can- 
not be  rendered  against  the  plaintiff' for 
the  use  of  officers  and  witnesses,  upon 
the  abatement  of  an  action  by  the 
death  of  the  defendant,  where  no  re- 
vivor is  allowed  b}'  statute ;  Rev.  Code, 
^  2794,  applying  only  to  cases  in  which 
there  is  a  failure  to  revive  through  neg- 
ligence.    Garrison  v.  Burden,  40  Ala. 


513.      See    Prestridge     v.    Officers   of 
Court,  42  Ala.  405. 

An  Executor  cannot  recover  the 
costs  of  a  suit  abated  by  the  death  of 
his  testator.     Riggs  v.  Tyson,   i    N.J. 

L.  39- 

Death  of  an  Official  Fending  Suit  by 
Him.  —  Where  the  successor  of  the 
warden  of  the  state  prison  declined  to 
prosecute  a  suit  brought  by  the  latter 
in  his  official  capacity,  the  defendant 
could  not  recover  costs  either  against 
the  executor  or  successor  of  the  de- 
ceased. Bradford  z\  Rowe,  3  Pick. 
(Mass.)  17. 

Estate  of  Deceased  Defendant  Insol- 
vent.— A  suit  is  discontinued  where  the 
estate  of  the  defendant,  dying  pendente 
life,  \s  decreed  to  be  administered  up- 
on as  insolvent,  and  no  costs  can  be 
awarded  to  or  against  persons  sum- 
moned therein  as  trustees.  Farns- 
worth  f.  Page,  17  N.  H.  334. 

Continuation  of  Suit  against  Person- 
al Representatives. — Where  tlie  court 
continues  a  suit  against  the  personal 
representatives  of  a  defendant  dying 
pendente  lite,  the  plaintiff  is  entitled  to 
costs  against  the  estate  where  he  reco^-- 
ers  a  verdict  which  would  entitle  him 
to  costs  if  the  defendant  had  not  died. 
Benedict  v.  Cafte,  3  Duer  (N.  Y.) 
669. 

Death  between  Verdict  and  Judgment. 
— Where,  in  an  action  by  a  husband 
and  wife,  the  latter  died  after  a  verdict 
for  the  defendant,  but  before  judgment, 
the  defendant  was  allowed  costs  against 
the  husband.  Fowler  v.  Shearer,  7 
Mass.  31. 

Death  of  One  of  Several  Defendants. — 
W^here,  in  a  suit  against  three  defend- 
ants, who  pleaded  severally,  a  nonsuit 
was  entered  subject  to  the  opinion  of 
the  whole  court,  and  one  of  the  defend- 
ants then  died,  the  whole  court,  on 
subsequently  confirming  the  nonsuit, 
properly  awarded  costs  to  the  surviving 
defendants  only.  Fales  v.  Stone,  9 
Met.  (Mass.)  316. 

Bill  of  Revivor. — One  who  files  a  bill 
to  revive  a  suit  abated  by  the  death  of 
the  complainant  makes  himself  liable 
for  the  costs  of  the  whole  litigation. 
Thus,  it  was  so  held  where  the  first 
suit  was  in  chancer}'  and  the  revivor 
in  the  Supreme  Court.  Fisher  v.  Hall, 
9  How.  Pr.  (N.  Y.  Supreme  Ct.)  259. 
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for  defendant  is  rendered  upon  a  plea  in  abatement,  he  is 
entitled  to  costs.^ 

/.  Arrest  of  Judgment. — Usually,  upon  arrest  of  judgment, 
neither  party  can  recover  costs  from  the  other.* 

5.  TJpon  Various  Pleadings — a.  Demurrer. — Where  a  demurrer 
is  overruled  or  withdrawn,  the  party  interposing  it,  although 
finally  prevailing,  will  usually  not  be  allowed  the  costs  arising 
thereon  ;*  and  if  a  party  fails  to  demur  when  he  should,  on  sub- 
sequently succeeding  he  will  sometimes  be  granted  the  costs  of  a 
demurrer  only.* 


1.  Haines  v.  Corliss,  4  Mass.  660; 
Thomas  v.  White,  12  Mass.  370:  Guild 
V.  Richardson,  6  Pick.  (Mass.)  364. 
Shaw  V.  Dutcher,  19  Wend.  (N.  Y.) 
216;  Massey  f.  Steele,  11  Ala.  340; 
Selby  V.  Clayton,  7  Gill  (Md.)  240. 
But  see  New  Brunswick  Bank  v. 
Arrowsmith,  g  N.  J.  L.  284.  Likewise 
where  the  writ  is  abated  by  the  court 
ex  officio.     Hart  v.  Fitzgerald,  2  Mass. 

513- 

Where  the  defendant  has  judgment 
upon  a  plea  in  abatement,  costs  are 
-not  discretionary  as  upon  a  motion. 
Hyde  v.  Cole,  i  Iowa  106. 

Defendant  Sued  in  Wrong  County. — 
W'here  a  suit  is  abatable  because  the 
•defendant  has  been  sued  in  the  wrong 
county,  and  has  applied  for  a  change  of 
venue,  he  is  entitled  to  his  compen- 
sation for  expenses,  etc.,  under  Code, 
4  1702.     Allen  V.  Van,  i  Iowa  568. 

No  Such  Person  as  Plaintiflf. — No  judg- 
ment can  be  rendered  for  costs  where 
the  writ  is  abated  on  the  ground  that 
there  is  no  such  person  as  the  plaintiff. 
Graj'  V.  Parker,  16  Vt.  652. 

2.  Anonymous,  Kirby  (Conn.)  89; 
Hawlev  v.  Castle,  Kirbj'  (Conn.)  218;- 
State  V.  Greenwell,  4  Gill  &  J.  (Md.) 
407;  Pangburn  v.  Ramsay,  1 1  Johns. 
(N.  Y.)  141  ;  McMasters  -•.  Vernon,  4 
Duer  (N.  Y.)  625,  1  Abb.  Pr.  (N.  Y.) 
179  ;  State  Bank  v.  Twitty,  2  Dev.  (N. 
Car.)  386;  Caldwell  v.  State,  2  Sneed 
(Tenn.)  490.     See  also  article  Arrest 

0#  JunCMENT,  vol.2,   p.  822.  • 

Illinois. — The  rule  obtains  in  Illinois, 
as  the  case  is  not  embraced  by  the 
statute  concerning  costs,  and  by  the 
rules  of  the  common  law  costs  were 
not  recoverable  by  either  party.  Smith 
V.  Curry,  i6  111.  147. 

But  in  Massachusetts,  when  judgment 
is  arrested,  the  defendant  recovers 
costs.  Hart  v.  Fitzgerald,  2  Mass.  509; 
Hogins  V.  Arnold,  19  Pick.  (Mass.)  191. 

And  in  Maine,  if  judgment  be  arrested 


for  one  bad  count,  the  defendant  is  en- 
titled to  his  full  costs  on  all  the  issues 
as  the  part}'  prevailing.  Gibson  t>. 
Waterhouse,  5  Me.  19. 

3.  Grafton  Bank  v.  Woodward,  5  N. 
H.  301  ;  Excelsior  Draining  Co.  v. 
Brown,  47  Ind.  19;  Hunt  v.  Havt,  10 
Colo.  27S. 

See  also  Roberts  v.  Morrison,  7  How. 
Pr.  (N.  Y.  Supreme  Ct.)  396;  Van 
Schaick  v.  Winne,  8  How.  Pr.  (N.  Y. 
Supreme  Ct.)  5;  Sutherland  v.  Tyler, 
II  How.  Pr.  (N.  V.  Supreme  Ct.)  251 ; 
Collomb  IK  Caldwell,  i  Code  R.  N. 
S.  (N.  Y.  Supreme  Ct.)  41  ;  Hen- 
dricks V.  Bouck,  2  Abb.  Pr.  (N.  Y. 
C.  PI.)  360;  Sleight  V.  Hancox,  4 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  245. 
Crary  v.  Norwood,  5  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  219;  Palmer  7'.  Smedle^-, 
13  Abb.   Pr.  (N.  Y.  Supreme  Ct.)    185. 

Part  Success  on  Demurrer. — Where  a 
plaintiff  is  successful  in  one  of  the 
grounds  of  his  demurrer  and  unsuc- 
cessful as  to  the  others,  no  costs  should 
be  allowed  to  either  party.  Petrakion 
V.  Arbelly,  23  Civ.  Pro.  Rep.  (N.  Y. 
C.  PI.)  183,  26  N.  Y.  Supp.  731. 

Where  a  demurrer  is  sustained  as  to 
a  part  of  a  pleading,  the  costs  thereof 
cannot  be  recovered  or  assigned  until 
judgment  is  had  upon  the  issues  in  the 
action  generally.  Armstrong  v.  Cum- 
mings,  22  Hun  (N.  Y.)  570. 

4.  Clark  v.  Banner,  i  Dev.  &  B.  Eq. 
(N.  Car.)  608. 

Section  93,  Kentucky  Civ.  Code,  pro- 
viding that  a  failure  to  demur  before 
pleading  further,  renders  a  party  liable 
for  costs,  refers  only  to  a  case  in 
which  he  subsequently  seeks  to  demur, 
hence  costs  may  be  granted  a  defend- 
ant, although  he  has  not  demurred  to 
the  petition,  where,  upon  final  hearing, 
the  court  decides  that  the  plaintiff  has 
no  cause  of  action.  American  Wire- 
Nail  Co.  V,  Bayless,  91  Ky.  94,  12  Ky. 
L.  Rep.  694. 
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b.  Plea  Puis  Darrein  Continuance.— ^A  good  plea  puis 
darrein  continuance  admits  that  the  plaintiff  had  a  good  cause  of 
action,  and,  though  successful  upon  it,  the  defendant  must  pay 
the  costs  incurred  up  to  the  time  of  filing  it }  but  where  such  a 
plea  is  held  bad  on  demurrer,  and  the  defendant  amends,  and 
finally  prevails,  he  will  not  be  precluded  from  recovering  costs 
from  the  commencement  of  the  action,  though  he  may  not  be 
allowed  those  incurred  between  the  filing  of  the  plea  and  the 
amendment.* 

c.  Disclaimer. — Where  the  defendant  promptly  and  in  good 
faith  pleads  a  disclaimer  of  interest  in  the  subject-matter  of  the 
suit,  he  will  usually  be  allowed  costs  ;*  but,  after  pleading  to  the 


1.  Campbell  v.  Reeves,  3  Sneed 
(Tenn.)  52  ;  Hitt  v.  Lacey,  3  Ala.  104, 
36  Am.  Dec.  440;  Dolberry  v.  Trice, 
49  Ala.  207  ;  Nettles  v.  Sweazea,  2  Mo. 
100;  Warland  v.  Colwell,  10  R.  I.  369; 
Kimball  v.  Wilson,  3  N.  H.96;  New 
York  Dry  Dock  Co.  v.  M'Intosh,  5 
Hill  (N.  Y.)  505. 

Where  a  defendant  oflFered  in  evi- 
dence on  trial,  the  plaintiff's  'release, 
which  was  executed  after  judgment 
was  rendered  hy  a  justice  of  the  peace 
and  from  which  there  was  an  appeal,  it 
was  held  that  this  was,  in  effect,  a  plea 
fuis  darrein  continuance  and  entitled 
the  defendant  to  a  verdict  and  judg- 
ment on  the  claim,  and  the  plaintiff  to 
a  judgment  for  costs.  Cannon  t'. 
Blakemore,  10  Humph.  (Tenn.)  227. 
So,  where  defendant  in  ejectment  ac- 
quires plaintiff^s  title  pending  the  trial. 
)<eid  V.  Hart,  45  Ark.  41.  And  on  dis- 
charge in  bankruptcy,  while  the  suit  is 
pending.  Shawe  .v.  Wilmerden,  2 
Cai.  (N.  Y.)  3S0.  But  the  court  may 
direct  costs  already  incurred  to  be  paid 
out  of  the  bankrupt's  estate.  Ex  p. 
Foster,  2  Story  (U.  S.)  131. 

In  North  Carolina,,  it  has  been  held 
that  upon  a  plea  "  since  the  last  con- 
tinuance,'' pleaded  in  apt  time  and 
found  to  be  true,  the  plaintiff  must  pay 
the  whole  costs  of  the  suit.  Wilson  v. 
Pharr,  2  Jones  (N.  Car.)  451. 

Permission  to  Plead. — A  motion  for 
j^ermission  to  plead  puis  darrein  con- 
tinuance should  be  granted  only  upon 
payment  of  the  costs.  State  v.  Moses, 
20  S.  Car.  465. 

2.  Coffin  t;. Cottle,  9 Pick. (Mass.)  287. 

3.  Stickney  v.  Parmenter,  35  Mich. 
237;  McDaniel  v.  Martin  (Tex.  Civ. 
App.  1894),  25  S.  W.  Rep.  1041;  Bulwer 
Consol.  Min.  Co.  --.  Standard  Consol. 
Min.  Co.,  83  Cal.  589;  Tate  v.  Wyatt, 
77  Tex.  492;  Wells  v.  Osborn,  2  Mass. 


446;  Prescott  V.  Hutchinson,  13  Mass.. 
439;  Fisher  v.  Camp,  26  W.  Va.  576; 
McKinnon  v.  McDonald,  4  Jones  Eq. 
(N.  Car.)  I. 

Release. — To  a  bill  filed  by  the- 
holder  of  the  legal  title  to  land  against 
a  defendant  holding  an  adverse  claim, 
for  the  release  of  such  claim,  the  de- 
fendant filed  a  disclaimer  of  all  title  to 
the  land.  Held,  that  such  a  disclaimer 
without  an  offer  to  release  did  not  free 
the  defendant  from  liability  for  costs. 
Loftus  V.  Cates,  i  T.  B.  Mon.  (Ky.)97; 
Coleman   v.   Moore,  3   Litt.  (Ky.)  355. 

Defendant  Holding  under  Contract. — 
Where  the  defendant  filed  a  disclaimer 
to  a  bill  to  compel  the  convevance  of 
legal  title,  such  fact  will  not  be  suffi- 
cient to  relieve  him  from  costs,  if  he 
holds  some  kind  of  a  contract  for  the 
premises  and  refuses  to  produce  it. 
Carrington    v.  Lentz,  40   Fed.  Rep.  18. 

Defrauding  Creditors. — Where  two- 
parties  conveyed  land  to  defraud  cred- 
itors, and  the  creditors  brought  suit 
against  them  to  subject  the  land  to 
payment  of  the  debt,  one  of  such  parties- 
was  not  allowed,  by  disclaiming  in- 
terest, to  escape  a  judgment  against 
him  for  costs.  Birdwell  t-.  Butler,  13 
Tex.  338. 

Retention  of  PoBBession. — Where  the 
defendant  disclaimed  title,  in  an  action 
to  recover  the  possession  of  lands,  in 
order  to  save  costs,  but  nevertheless, 
despite  the  judgment  against  him  and. 
his  disclaimer,  refused  to  deliver  up 
possession,  thereby  compelling  the 
plaintiff  to  sue  out  a  writ  of  ouster,  he 
became  liable  for  all  costs.  McAdams 
T'.  Lotton,  118  Ind.  i. 

Effect  of  Filing  Disclaimer. — Kill  en  -•. 
Compton,  60  Ga.  1 16,  declares  the  effect  • 
of  disclaiming  title,  right  of  possession 
and    actual    possession,    is    simply    to 
relieve  the  defendant  from  future  costs^ 
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merits,  a  disclaimer  will  not  release  him   from  liability  for  costs 
previously  incurred.* 

d.  Repleader. — Where  a  repleader  is  awarded,  costs  are  not 
allowed  to  either  party.* 

6.  Where  there  Are  Several  Defendants — a.  In  General — Judg- 
ment for  Plaintiff. — In   an  action   against  several  defendants,  judg- 
ment for  costs  should  be  rendered  against  them  all,  where  the 
plaintiff  recovers  a  general  judgment.* 

b.  Recovery  by  Some  Defendants  Only — (i)  Legislation 
Concerning. — In  England,  by  8  &  9  Wm.  III.,  c.  ii,  §  i,  a  plain- 
tiff was  first  made  liable  to  pay  costs  to  a  defendant  who  was 
acquitted  where  the  former  obtained  a  verdict  against  any  one  of 
the  other  defendants  in  the  action,  the  courts  construing  the 
former  acts  by  which  costs  were  given  to  defendants  to  extend 
only  to  the  case  of  a  total  acquittal  of  all  the  defendants  in  a  suit ; 
but  this  statute  applied  only  to  suits  for  trespass  vi  et  armis.^ 

In  this  country  one  or  more  prevailing  defendants  are 
very   generally   allowed    costs,    though    their    codefendants   are 


and  it  does  not  entitle  him  to  have  the 
action  dismissed  as  to  him. 

Bill  of  Revivor. — After  a  decree  has 
been  rendered  against  a  defendant  upon 
the  merits  of  a  case  in  the  original  bill 
his  disclaimer  in  answer  to  a  bill  of 
revivor  and  supplement  will  not  entitle 
him  to  costs.  Shaver  v.  Radlev,  4 
Johns.  Ch.  (N.  Y.)  310. 

1.  Dikes   V.    Miller,     24    Tex.    417; 
'  Baker  v.  Tom,  4  Tex.  5  ;    Etter  v.  Dig- 

nowitty,  77  Tex.  212. 

A  defendant  litigated  a  suit  activeh' 
for  ten  years  and  then  disclaimed  title 
to  the  land  in  controversy.  The  plain- 
tiff was  entitled  to  a  judgment  for  all 
costs  accrued  up  to  the  date  of  the 
filing  of  the  disclaimer.  Kitts  v.  Will- 
son,  130  Ind.  492. 

Defendant  both  Disclaiming  and  An- 
swering.— If  a  defendant  disclaims  title 
to  land  in  controversy,  but  at  the  same 
time  answers,  denying  the  allegation  of 
possession  set  forth  in  the  bill,  thereby 
forcing  the  plaintiff  to  prove  the  issue, 
he  will  then  be  liable  for  costs.  Brooks 
-'.  Calderwood,  34  Cal.  563. 

2.  Sayer,  Law  of  Costs,  c.  31  ; 
Tidd's  Pr.  921 ;  Otis  v.  Hitchcock,  6 
Wend.  (N.  Y.)  433;  Swendensterned 
V.  Rowe,  I  N.  Y.  Leg.  Obs.  327. 

In  Connecticut,  where  a  repleader 
was  awarded  upon  a  motion  in  arrest, 
full  costs  were  taxed  on  the  final  issue 
of  the  cause.  Johnson  v.  Smith,  i  Root 
(Conn.)  373. 

3.  Herndon  v.  Rice,  21  Tex..  455; 
Smith  V.  Harris,  12  111.  462. 


Entry  of  Defendant  after  One  Trial 
Had  and  Cpsts  Accrued. — Where  one  of 
two  defendants  in  ejectment  did  not 
enter  as  defendant  until  one  trial  of 
the  cause  had  been  already  had  and  a 
large  part  of  the  costs  had  been  in- 
curred, a  general  judgment  for  costs 
against  both  was  nevertheless  proper. 
Middleton  v.  Johns,  4  Graft.  (Va.) 
129. 

4.  "  This  construction  was,  some- 
times, productive  of  great  injustice; 
for  it  afforded  a  plaintiff  an  opportuni- 
ty', by  making  an  amicable  defendant 
(who  by  collusion  was  to  make  no  de- 
fense, but  suffer  judgment  to  go  against 
him  by  default),  to  evade  the  payment 
of  costs  to  the  only  real  defendants  in 
the  action,  in  case  they  should  have  a 
verdict  in  their  favor.  But  although 
it  is  consistent  with  natural  justice, 
that  a  defendant  should  have  costs  in 
every  case  where  he  has  obtained  a 
verdict,  and  been  unnecessarily  joined 
in  the  action,  notwithstanding  the 
plaintiff  may  have  succeeded  against 
other  defendants  in  the  same  cause, 
yet  there  are  many  species  of  actions 
at  this  day  where  a  defendant,  so  cir- 
cumstanced, cannot  have  costs  ;  for  the 
decisions  on  the  statute  of  William  the 
Third  have  restricted  its  operation  to 
actions  of  trespass  z'i  et  armis.  An 
action  of  trespass  upon  the  case  has 
been  held  not  to  be  comprehended 
within  the  8  &  9  Wm.  III.,  c.  11,  ^  i." 
Hullock's  Law  of  Costs  140;  Steele  t'. 
Lineberger,  72  Pa.  St.  239. 
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unsuccessful,  but  provision  for  costs  in  such  cases  seems  to  be 
much  more  common  in  actions  of  tort  than  of  contract. ^ 

(2)  What  Costs  Successful  Defendant  Entitled  to. — Usually,  in 
such  cases,  the  successful  defendant  will  be  entitled  to  recover 
from  the  plaintiff  all  costs  made  by  the  latter  in  bringing  the 
former  into  court,  or  by  the  latter  or  such  defendant  in  the  pros- 
ecution of  the  case  as  against  such  defendant ;  ^  but  where  one  of 
several  defehdants,  who  has  been  improperly  made  a  party  to  the 
action,  might  have  raised  his  objection  by  demurrer,  he  will  be 
allowed  only  the  costs  of  a  demurrer.^ 

Joint  Defendants. — Where  there  are  joint  defendants,  it  is  proper 
to  render  judgment  against  the  plaintiff,  in  favor  of  the  defendant 
who  is  acquitted,  for  such  costs  only  as  accrued  separately  and 
properly  on  account  of  his  being  a  defendant  in  the  suit,  and  to 
impose  upon  the  other  defendants,  in  favor  of  the  plaintiff,  the 
costs  of  the  suit  incurred  in  the  joint  defense,  or  otherwise,  except 


1.  Albany,  etc.,  R.  Co.  v.  Cady,  6 
Hill  (N.  Y.)  265;  Tenbroeck  r.  Paige, 
6  Hill  (N.  Y.)  267  ;  Anonymous,  6  Hill 
(N.  Y.)  268;  Decker  7'.  Gardiner,  S  N. 
Y.  29;  Canfield  v.  Gaylord,  12  Wend. 
(N.  Y.)  236;  Hinds  v.  Myers,  4  How. 
Pr.  (N.  Y.  Supreme  Ct.)  356;  Brown 
V.  Stearns,  13  Mass.  536;  Binns  v. 
Brittain,  30  Miss.  693;  Barry  t'.  Mc- 
Grade,  14  Minn.  286;  Sanford  v. 
French,  45  Conn.  loi.  Cont7-a,  Rams- 
dell  V.  Owens,  I  Pa.  Dist.  Rep.  igS,  30 
W.  N.  C.  (Pa.)  174;  Broughton  v. 
Fuller.  9  Vt.  373. 

Reasonable  Cause  for  Joining  De- 
fendant.— In  New  Jersey,  where  a  ver- 
dict was  in  favor  of  one  of  two  joint 
defendants,  and  the  court  made  no  cer- 
tificate that  there  was  reasonable  cause 
for  making  him  a  defendant,  he  was 
allowed  his  costs.  Flatt  t'.  Abrams,  5 
N.  J.  L.  627. 

Separate  Answers. — In  an  action  for 
a  tort  against  two  defendants,  where 
one  prevails,  he  is  entitled  to  costs 
against  the  plaintiff  whether  his  an- 
swer was  separate  or  not.  Daniels  v. 
Lyon,  9  N.  Y.  1549. 

Under  N.  Y.  Code  of  Civ.  Pro., 
ij  3229.  providing  that  "where,  in  an  ac- 
tion against  two  or  more  defendants, 
plaintiff  is  entitled  to  costs  against  one 
or  more,  but  not  against  all  of  them, 
none  of  the  defendants  are  entitled  to 
costs  of  course,"  it  was  held  that,  in  an 
action  against  two  defendants  who  had 
united  in  one  answer,  where  judgment 
had  been  rendered  for  one  defendant 
and  against  the  other,  the  successful 
defendant  was    not   entitled   to  costs. 


Kane  v.  Metropolitan  El.  R.  Co.,  C.  PI., 
7  N.  Y.  Supp.  653. 

On  Reference. — Where  the  verdict  or 
report  of  a  referee  is  in  favor  of  one  de- 
fendant, though  against  the  codefend- 
ant,  the  former  is  entitled  to  his  costs 
upon  motion  to  the  court.  New 
York  El.  R.  Co.  f.  McDaniel,  31  Hun 
(N.  Y.)  310 ;  Corbett  v.  Ward,  3  Bosw. 
(N.  Y.)632. 

Special  Defense. — Costs  of  an  unsuc- 
cessful special  defense,  e.  g.,  to  a  bill 
to  reform  and  foreclose  a  mortgage, 
are  to  be  borne  by  those  interposing  it, 
personally  ;  but  such  costs  as  are  mere- 
ly incidental  to  the  general  proceed- 
ings below  are  shared  with  the  other 
defendants.  Michigan  Mut.  L.  Ins. 
Co.  V.  Conant,  40  Mich.  530. 

2.  Union  Pac.  R.  Co.  v.  Horney,  5 
Kan.  341 ;  Neff  --.  Edwards,  81  Ala. 
246;  Mason  v.  Waite,  i  Pick.  (Mass.) 
452. 

Joinder  of  Defendants  in  Pleadings. — 
Where  the  verdict  is  in  favor  of  one 
and  against  the  other  of  two  defendants 
who  join  in  their  pleadings  in  a  per- 
sonal action,  the  successful  defendant 
is  ordinarily  entitled  to  all  his  separate 
costs  and  an  aliquot  part  of  the  joint 
costs.     Marsh  v.  Parks,  75  Me.  356. 

Separate  Pleadings. — In  an  action  of 
tort,  where  one  codefendant  pleads 
severally  and  succeeds,  he  is  allowed 
his  own  costs,  those  of  his  witnesses, 
half  the  court  and  jury  fees,  if  paid  by 
him,  and  for  one  attorney.  Apple  v. 
Russel,  I  Root  (Conn.)  486. 

3.  Tisdale  v.  Jones,  38  Barb.  (N.  Y.) 
523- 
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such  as  may  be  separated  therefrom  as  having  exclusive   refer- 
ence to  the  defendant  who  is  discharged.* 

c.  Where  One  Defendant  Suffers  Default  and  the 
Other  Defends. — Where  one  of  several  defendants  lets  judg- 
ment go  by  default,  and  the  other  pleads  a  plea  which  goes  to 
the  whole  declaration,  and  shows  that  the  plaintiff  had  no  cause 
of  action,  the  latter  defendant  will  be  entitled  to.  costs,  if  his  plea 
prevails  ;  and  the  plea  being  an  absolute  bar,  the  other  defend- 
ant will  receive  the  benefit  of  it,  and  will  not  be  compelled  to  pay 
costs  to  the  plaintiff ;  but  when  the  plea  does  not  go  to  the  whole, 
but  is  merely  in  discharge  of  the  party  pleading  it,  then  the  other 
party  will  not  have  the  benefit  of  it,  but  must  pay  costs,  though 
it  be  found  against  the  plaintiff.*  And  where  one  suffers  default, 
and  the  other  defends  unsuccessfully,  both  defendants  will  be 
equally  liable  for  the  whole  costs,  when  their  liability  is  joint,  and 
but  one  judgment  can  be  entered.* 

d.  Joint  OR  Several  Bills  OF  Costs — (i)  Where  the  Defend- 
ants do  Not  Sever. — In  general  practice,  where  several  defendants 
successfully  defend  a  suit  without  severing  in  their  defenses,  they 
will  be  allowed  one  bill  of  costs  only."* 


1.  Sloan  V.  Parks,  2  Swan  (Tenn.) 
62  ;  Smith  v.  Forbes,  14  111.  App.  477  ; 
Hempy  v.  Ransom,  33  Ohio  St.  312; 
Morris  v.  Robinson,  So  Ala.  291. 

Thus,  where  one  of  two  joint  de- 
fendants is  successful,  he  is  entitled  to 
costs.  If  the  costs  have  been  joint,  as 
a  joint  plea,  etc.,  he  is  entitled  to  half 
costs  only.  If  he  has  incurred  a  par- 
ticular expense,  *as,  if  a  witness  has 
been  examined  by  commission,  for  him 
alone,  he  has  full  costs  for  such  item. 
M'Clure  v.  Sutherland,  4  McCord  (S. 
Car.)  158. 

2.  2  Tidd's  Pr.  985;  Brightly  on 
Costs  98;  Steele  v.  Lineberger,  72  Pa. 
St.  239. 

Discontinuance  as  to  Defendant  An- 
swering.—  Wliere,  in  an  action  against 
three  defendants,  two  made  default  and 
the  plaintiff  discontinued  as  to  the 
third,  the  plaintiff  was  allowed  costs 
against  the  defaulted  defendants  only 
to  the  time  of  the  default.  Matthews 
V.  Vining,  21  Pick.  (Mass.)  335. 

Defendants  are  not  chargeable  with 
costs  incurred  by  other  defendants  as 
to  whom  the  cause  has  been  discon- 
tinued.    Clark  ZK  Adams,  80  Tex.  674. 

Upon  discontinuance  of  a  suit  in 
which  the  issue  was  as  to  the  sum  due 
to  a  bank  by  the  defendants  answering, 
and  each  defendant  had  answered  sepa- 
rately by  the  same  attorney,  it  was  held 
that  so  far  as  their  separate  interests 


required  separate  proceedings,  separate 
costs  might  be  taxed,  as  for  answer  and 
affidavit  of  disbursements.  Terry  v. 
Chandler,  23  Wis.  456. 

3.  Catlin  v.  Billings,  13  How.  Pr. 
(N.  Y.  Supreme  Ct.)  511. 

So,  also,  it  seems  where  the  liability  is 
joint  and  several.  Warner  v.  Ford,  17 
How.  Pr.  (N.  Y.  Supreme  Ct.)  54, 
citing  Hinman  v.  Booth,  20  Wend.  (N. 
Y.)  666;  2  Tidd's  Pr.  9S5  (note);  Kenne- 
beck  Purchase  v.  Boulton,  4  Mass.  419. 

4.  Tyler  v.  Trustees,  etc.,  14  Oregon 
485;  Ewer  V.  Beard,  3  Pick.  (Mass.) 
64;  Mathers  v.  Cobb,  3  Allen  (Mass.) 
467;   Rice  V.  Leonard,  5  Cal.  61. 

Copartners.  —  Persons  summoned 
under  a  trustee  process  as  copartners 
are  entitled  to  but»one  bill  of  costs, 
although  the  writ  does  not  describe 
them  as  partners  and  they  each  file 
answers.  Gerry  v.  Gerr\-,  10  Allen 
(Mass.)  160. 

Plaintiff  Nonsuited  as  to  Part  of  De- 
fendants.—  Where  a  plaintiff  having 
commenced  suit  against  se\  eral  de- 
fendants, and  finding  he  cannot  main- 
tain the  action  against  all,  becomes 
nonsuited  as  to  two  or  more  at  the 
same  time,  there  having  been  no  sepa- 
rate pleadings  and  the  ground  of  de- 
fense being  common  to  all  those  dis- 
charged, the  defendants  so  discharged 
are  not  entitled  to  several  bills  of  costs. 
Ticknor  v.  Harris,  15  N.  H.  106. 
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In  Actions  of  Tort,  whether  the  defendants  have  pleaded  severally 
or  jointly,  where  some  only  succeed,  they  will  be  entitled  to  costs, 
as  a  verdict  severs  defendants  in  such  case  as  effectually  as  several 
pleading  would. *  And,  as  in  such  actions  defendants  are  dis- 
tinct parties  until  they,  by  joining  in  a  plea  in  bar,  or  in  some 
other  way,  so  identify  their  interests  that  the  success  of  the 
defense  as  to  each  depends  upon  the  success  as  to  all,  they  are 
entitled  to  several  costs  of  travel,  attendance,  and  term  fees.* 

(2)  Where  the  Defendants  Sever. — Ordinarily,  when  several 
defendants  properly  sever,  and  succeed  in  their  defenses,  they 
will  be  entitled  to  several  costs  ;*  but  when  they  sever  where  they 


Joint  Pleading  Below — Severance  on 
Appeal. —  When  several  defendants  in 
an  action  for  a  tort,  who  had  pleaded 
iointly.  in  the  common  pleas,  pleaded 
severally  on  appeal  and  filed  a  joint 
specification  of  defense,  it  was  held, 
upon  a  nonsuit  of  the  plaintiflfs,  that 
the  defendants  were  entitled  only  to 
joint  costs  in  the  common  pleas,  but  to 
several  costs  for  travel  and  attendance 
in  the  appellate  court.  Fales  v.  Stone, 
9  Met.  (Mass.)  316. 

Several  Pleading. — Several  defend- 
ants, in  an  action  ex  delicto,  pleaded 
severally  and  succeeded.  Each  was  en- 
titled to  his  costs.  Otherwise,  if  they 
had  joined  in  their  pleas.  Crosby  v. 
Lovejoy,  6  N.  H.  45S. 

Defendants  Not  United  in  Interest. — 
In  Nctv  York,  where  defendants  not 
united  in  interest  unite  in  their  defense 
and  succeed,  each  defendant  is  entitled 
to  costs,  as  of  course.  Zink  v.  Atten- 
burg,  18  How.  Pr.  (N.  Y.  Supreme 
Ct.)  108;  Williams  v.  Horgan,  13  How. 
Pr.  (N.  Y.  Super.  Ct.)  138. 

1.  Brown  v.  Stearns,  13  Mass.  536. 

2.  Downer  v.  Flint,  28  Vt.  527";  Hale 
V.  Merrill,  27  Vt.  738;  Crosby  t;.  Folger, 
I  Sumn.  (U.  S.)  514;  Mason  f.  Waite, 
I  Pick.  (Mass.)  452;  West  v.  Brock,  3 
Pick.  (Mass.)  303. 

3.  Davis  t'.  Hastings,  8  Cush.  (Mass.) 
313;  George  v.  Reed,  104  Mass.  366; 
Hay  V.  State  Bank,  5  Ark.  250;  Steward 
V.  Brewster,  i  Root  (Conn.)  550; 
O'Connell  v.  Bryant,  126  Mass.  232  ; 
Anonymous,  6  Hill  (N.  Y.)  268;  Put- 
nam V.  Clark,  34  N.  J.  Eq.  51. 

Practice  in  New  York. — Under  §  306 
of  the  code,  as  amended  in  185 1,  costs 
are  in  the  discretion  of  the  court  in  all 
actions  whatsoever,  whether  equitable 
or  legal,  in  which  there  are  several 
defendants,  not  united  in  interest,  and 
making  separate  defenses  by  separate 
answers,   and  the  plaintiff  fails  to  re- 

1 


cover  judgment  against  them  all.  In 
such  cases  the  court  must  determine 
the  question,  and  an  entry  of  judgment 
for  costs,  without  application  to  the 
court,  is  irregular.  Attica  Bank  v. 
Wolf,  18  How.  Pr.  (N.  Y.  Supreme  Ct.) 
102  ;  Zink  v.  Attenburg,  iS  How.  Pr. 
(N.  Y.  Supreme  Ct.)  loS;  Wilklow  v. 
Bell,  iS  How.  Pr.  (N.  Y.  Supreme  Ct.) 
397;  Bulkley  v.  Smith,  i  Duer  (N.  Y.) 
704;  Park  V.  Spaulding,  10  Hun  (N.  Y.) 
128;  Krafft  V.  Wilson,  3  How.  Pr.  N.  S. 
(N.  Y.  City  Ct.)  18;  Allis  v.  W^heeler, 
56  N.   Y.  50. 

Application,  when  Necessary. — Where 
one  of  several  defendants,  who  has  by 
separate  answer  made  a  separate  defense 
and  is  not  united  in  interest  with  the 
others,  succeeds  on  the  trial,  he  is  not 
in  any  action,  legal  or  equitable,  entitled 
to  costs  as  of  course,  but  must  apply  to 
the  court,  in  whose  discretion  it  rests 
to  grant  them.  If  there  is  a  union  of 
interest,  and  all  have  set  up  a  joint  de- 
fense, and  the  case  is  one  of  those  men- 
tioned in  section  304,  of  the  Code  of 
Procedure,  then  if  plaintiff  does  not 
succeed  they  will  be  entitled  to  costs  as 
of  course,  under  section  305.  Williams 
V.  Horgan,  13  How.  Pr.  (N.  Y.  Super. 
Ct.)  13S;  Harper  r.  Chamberlain, 
14  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
408. 

Severance  for  Oppress  io}i. — Each  de- 
fendant is  pritna  facie  entitled  to  a  full 
bill  of  costs,  unless  it  appears  that  the 
defenses  were  severed  to  increase  costs 
and  oppress  the  plaintiff.  Bridgeport 
F.,  etc.,  Ins.  Co.  7'.  Wilson,  7  Bosvv.  (N. 
Y.)  699,  12  Abb.  Pr.  (N.  Y.)  209,  20 
How.  Pr.  (N.  Y.)  511  ;  Slater  Bank  v. 
Sturdy,  15  Abb.  Pr.'(N.  Y.  Supreme  Ct.) 
75;  Castellanos  r.  Beauville,  2  Sandf. 
(N.  Y.)  670;  Braden  v.  Kakhaiser,  3 
Sandf.  (N.  Y.)  760;  Williams  v.  Cas- 
sady,  59  How.  Pr.  (N.  Y.  Supreme 
Ct.)  490. 
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might  and  ought  to  have  joined,  several  costs  will  not  be 
allowed.* 

Joint  Contract. — Several  costs  will  not  be  taxed  in  favor  of  several 
defendants  sued  upon  a  joint  contract,  although  they  plead  sever- 
ally and  prevail.* 

A  Plaintiff  Prevailing  in  an  action  of  tort  against  several  defendants 
is  entitled  to  only  one  bill  of  costs,  although  the  defendants  sever 
in  their  pleas.^ 


Conditional  Aivard. — Where  a  plain- 
tiff is  entitled  to  costs  against  one  or 
more  of  several  defendants,  but  not 
against  all,  none  of  the  defendants  are 
entitled  to  costs  unless  the  court  in  its 
discretion  awards  costs  to  a  defendant 
against  whom  the  plaintiff  is  not  en- 
titled to  costs,  and  who  did  not  unite  in 
an  answer  and  was  not  united  in  inter- 
est with  the  defendant  against  whom 
the  plaintiff  is  entitled  to  costs;  hence 
the  court  may  make  a  conditional 
award,  where  a  complaint  against  a 
husband  and  wife  was  dismissed  as  to 
the  husband,  by  awarding  him  costs  on 
condition  that  they  be  set  off  against 
ihe'judgment  against  the  wife,  and  that 
he  issue  no  execution  therefor.  Hodg- 
kins  V.  Mead  (Brooklyn  City  Ct.),  5  N. 
Y.  Supp.  435. 

Counterclaims. — Where  several  de- 
fendants, not  united  in  interest,  made 
separate  defenses  by  separate  answers, 
and  recovered  against  the  plaintiffs 
separate  judgments  for  damages  in  the 
nature  of  counterclaims,  and  the  judg- 
ments were  affirmed  on  plaintiff's  ap- 
peal with  costs  to  respondents,  it  was 
held  that  respondents  were  entitled 
each  to  a  separate  bill  of  costs.  New 
York,  etc.,  R.  Co.  v.  Schuvler,  29  How. 
Pr.  (N.  Y.  Supreme  Ct.)  89. 

Costs  to  Absent  Defendant. — A  suit 
was  instituted  against  J.  and  W.;  pend- 
ing the  action  ].  left  the  state,  and  W. 
conducted  the  case.  Judgment  was 
rendered  in  favor  of  J.  and  against 
W.  It  was  held  that  J.  was  entitled  to 
a  full  bill  of  costs,  although  the  same 
services  and  expenses  inured  to  the 
benefit  of  W.  Brown  v.  Bowen,  16 
How.  Pr.  (N.  Y.  Supreme  Ct.)  544; 
Canfield  v.  Gavlord,  12  Wend.  XN. 
Y.)  236. 

Several  Parties  to  Note.— A  suit 
against  several  parties  to  a  bill  or  note 
is  only  one  suit  for  the  purposes  of  costs. 
Freiot  v.  Adams,  3  How.  Pr.  (N.  Y. 
Supreme  Ct.)  138;  Pratt  f.  Allen,  19 
How.    Pr.    (Buffalo    Super.    Ct-)  450; 


Atkins  V.  Lefever,  5   Abb.  Pr.  N.  S. 
(N.  Y.  Supreme  Ct.)  221. 

In  Taylor  r.  Jaques,  109  Mass.  270, 
a  joint  action  against  the  maker  and 
indorser  of  a  promissory  note,'  it  was 
held  that  the  defendants,  if  successful, 
were  entitled  to  separate  bills  of  costs. 

1.  Meagher  v.  Bachelder,  6  Mass. 
444;  Ward  X'.  Johnson,  13  Mass.  148; 
Upton  V.  Pratt,  106  Mass.  344;  Pea- 
body  t;.  Minot,  24  Pick.  (Mass.)  329; 
Davis  V.  McNeil,  i  Ired.  Eq.  (N. 
Car.)  344;  Ravenel  v.  Lyles,  Spears 
Eq.  (S.  Car.)  281. 

Single  Judgment. —  Where  defend- 
ants, in  an  action  of  trespass,  sever  in 
their  pleas,  but  onl}'  one  judgment  is 
rendered  in  their  favor,  the}'  recover 
only  one  set  of  costs.  McNamara  v. 
Kerns,  2  Ired.'(N.  Car.)  66. 

Prevailing  on  Same  Facts.  —  And 
where  several  defendants  prevail  by 
the  proof  or  disproof  of  substantially 
the  same  facts,  they  will  not  be  entitled 
as  of  course  to  more  than  one  bill  of 
costs  merely  because  they  have  pleaded 
severally.  Prescott  v.  Bartlett,  43  N. 
H.298. 

2.  Meagher  v.  Bachelder,  6  Mass. 
444;  Ward  1'.  Johnson,   13  Mass.   14S. 

3.  Kempton  v.  Cook,  4  Pick. 
(Mass.)  306. 

Several  Counts. —  In  an  action  of 
trespass,  two  defendants  severed  in 
their  pleas,  and  the  jury,  on  the  first 
count  in  the  declaration,  found  one 
guilty  and  the  other  not  guilty,  and 
found  both  guilty  on  the  second  count 
and  assessed  several  damages  ;  both  de- 
fendants were  charged  with  full  costs. 
Kempton  v.  Cook,  4  Pick.  (Mass.) 
305  ;  Kennebeck  Purchase  v.  Bouiton, 
4  Mass.  421. 

Several  Defendants — One  Judgment. — 
Where  there  are  several  defendants 
and  the  court  renders  judgment  • 
against  one,  and  allows  the  action  to 
proceed  against  the  others,  the  plain- 
tiff may  be  entitled  to  several  bills  of 
costs  ;  but  where  the  plaintiff  recovers 
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(3)  Appearance  by  the  Same  or  Different  Attorneys.-- -K?,  a 
general  rule,  only  one  bill  of  costs  will  be  allowed  several  defend- 
ants who  appear  by  the  same  attorney,  where  the  defense  is  sub- 
stantially the  same  ;  but  where  separate  defenses  are  necessary, 
the  rule  is  otherwise.*  And  where  they,  in  good  faith,  appear  by 
different  attorneys,  each  will  be  entitled  to  a  full  bill  of  costs,  but 
only  so  far  as  the  services  are  distinct.* 


but  one  judgment,  however  numerous 
the  defendants  or  defenses,  or  issues,  he 
can  have  but  one  bill  of  costs.  Buell 
V.  Gav,  13  How.  Pr.  (N.  Y.  Supreme 
Ct.)  31. 

Separate  Issues. — The  costs  of  sepa- 
rate issues  tendered  by  one  of  several 
defendants,  which  are  found  against 
him,  are  properly  taxed  to  him  per- 
sonall}'.  Reynolds  v.  Bond,  83  Ind. 
36;   Bovd  r.  Jackson,  82  Ind,  t;2i;. 

1.  Walker  V.  Russell,  7  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  452,  note,  16  How. 
Pr.  (N.  Y.)  91  ;  Lindslay  v.  Deafen- 
dorf,  43  How.  Pr.  (N.  Y.  Supreme  Ct.) 
90;  Hall  V.  Lindo,  S  Abb.  Pr.  (N.  Y. 
C.  PI.)  341;  Albanv,  etc.,  R.  Co.  v. 
Cady,  6  Hill  (N.  Y.)  265;  Bailey  v. 
Johnson,  i  Daly  (N.  Y.)  61  ;  Tracy 
V.  Stone,  t;  How.  Pr.  (N.  Y.  Supreme 
Ct.)  104,  3  Code  R.  (N.  Y.)  73; 
Daniels  xk  Lyon,  9  N.  Y.  549;  Atkins 
V.  Le fever,  5  Abb.  Pr.  N.  S.  (N.  Y. 
Supreme  Ct.)  221  ;  Wendell  v.  Lewis, 
8  Paige  (N.  Y.)  613;  Haye  v.  Robert- 
son, 38  N.  Y.  Super.  Ct.  59;  Fischer 
"'.  Langbein,  31  Hun  (N.  Y.)  272; 
Lloyd  V.  Brewster,  5  Paige  (N.  Y.)  87. 

Retaining  Fee. — Where  several  de- 
fendants appear  and  plead  by  one  at- 
torney, only  one  retaining  fee  will  be 
allowed  against  the  plaintiff.  Morton 
V.  Croghan,  i  Cow.  (N.  Y.)  233. 

Defendants  Entitled  to  Several  Costs. 
— Where  one  attorney  appears  for  sev- 
eral defendants,  who  are  entitled  to 
several  costs,  the  attorney's  attendance 
may  be  taxed  for  each  defendant. 
Fales  V,  Stone,  9  Met.  (Mass.)  316. 

False  Answer. — A  defendant  who  ap- 
pears by  the  same  attorney  as  other  de- 
fendants, and  files  an  untruthful  an- 
swer in  their  interests,  is  not  entitled 
to  costs.  Wright  f.  Wright,  51  N.  J. 
Eq.  475- 

2.  Tenbroeck  v.  Paige,  6  Hill  (N.  Y.) 
267;  Lane  v.  Van  Orden,  11  Abb. 
N.  Cas.  (N.  Y.  Supreme  Ct.)  22S,  63 
How.  Pr.  CN.  Y.)  237;  Stewart  v. 
Schultz,  33  How.  Pr.  (N.  Y.  Supreme 
Ct.)  3  ;  Cooper  v.  Schultz,  33  How.  Pr. 
(N.  Y.  C.  PI.)   5;  Royce  v.  Jones,  23 


Hun  (N.  Y.)  452;  Williams  v.  Cas- 
sadj',  22  Hun  (N.  Y.)  180;  Delaware, 
etc.,  R.  Co.  t'.  Burkard,  40  Hun  (N. 
Y.)  62^;  Milligan  v.  Robinson,  58 
How.  Pr.  (N.  Y.  Supreme  Ct.)  380; 
Mazet  V.  Crow,  24  Abb.  N.  Cas.  (N. 
Y.  City  Ct.)  374,  note;  Slama  v.  Chi- 
cago, etc.,  R.  Co.,  57  Minn.  167. 

Attorneys  Being  Partners.  —  Where 
several  defendants  defend  by  different 
attorneys  who  are  partners,  it  is  well 
settled  that  the}'  are  entitled  on  recov- 
ery to  only  a  single  bill  of  costs. 
Crofts  V.  Rockefeller,  i  Code  R.  N.  S. 
(N.  Y.  Supreme  Ct.)  177,  6  How.  Pr. 
(N.  Y.)  9;  Brockway  v.  Jewett,  16 
Barb.  (N.  Y.)  590;  Gambrell  v.  Fal- 
mouth, 5  Ad.  &  El.  403,  31  E.  C.  L. 
363. 

Attorney  and  Clerk. — Where  two  de- 
fendants who  might  have  answered 
jointly  appeared  by  different  attorneys, 
one  attorney  being  the  clerk  of  the 
other,  but  one  bill  of  costs  was  allowed. 
Perry  t'.  Livingston,  6  How.  Pr.  (N. 
Y.  Supreme  Ct.)  404. 

On  Nonsuit.  —  Where  two  defend- 
ants appear  by  different  attorneys, 
each  of  whom  moves  for  a  nonsuit, 
only  one  bill  of  costs  will  be  allowed. 
Trowbridge  v.  Sharp,  4  Hill  (N.  Y.) 
38;    Jones    V.    Williams,    4    Hill    (N. 

Y.)34- 

Award  of  Arbitrators. — Where  sev- 
eral joint  defendants  in  an  action  to 
vacate  an  award  appeared  by  separate 
attorneys,  and  successfully  interposed 
separate  demurrers,  it  was  held  that 
each  defendant  was  not  entitled,  of 
course,  to  a  full  bill  of  costs,  and  they 
erred  in  entering  up  judgment  with 
costs,  without  notice  of  settlement  to 
plaintiff.  Wood  v.  Brooklyn  F.  Ins.  Co., 
10  How.  Pr.  (N.  Y.  Supreme  Ct.)  154. 
Co7itra,  Collombz'.  Caldwell,  i  Code  R. 
N.  S.  (N.  Y.  Supreme  Ct.)  41,  5  How. 
Pr.  (  N.  Y.)  336. 

Plaintiff  Recovering. — The  provisions 
of  the  Code  of  Nczv  York  relating  to 
costs  cannot  be  construed  to  give  a 
plaintiff  who  recovers  but  one  judg- 
ment, as  many  bills  of   costs   as  there 
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e.  Discontinuance  as  to  One  or^  More. — In  a  suit  against 
several  defendants,  the  plaintiff  may,  as  a  rule,  discontinue  as  to 
one  or  more,  but  only  upon  payment  to  them  of  costs  up  to  the 
time  of  discontinuance,  and  a  judgment  for  all  the  costs  against 
the  remaining  defendants  will  be  erroneous.* 

7.  Where  there  Are  Several  Suits — a.  GENERALLY. — Costs  will 
be  allowed  in  several  separate  and  independent  suits  as  if  they 
were  entirely  distinct,  although  they  are  for  the  same  object,  and 
the  same  plaintiff  or  defendant  figures  in  all;^  but  where  the  fate 
of  two  suits  involving  the  same  question  is,  by  stipulation, 
made  dependent  upon  the  decision  of  one,  only  one  full  bill  of 
costs  will  be  allowed.*  And,  generally,  if  several  suits  are  insti- 
tuted where    one   only  is  necessary,  the  plaintiff  will  recover  the 


may  be  defendants  appearing  by  differ- 
ent attorneys.  Buell  v.  Gay,  13  How. 
Pr.  (N.  Y.  Supreme  Ct.)  31,  dissent- 
t'n^  from  Comstock  v.  Halleck,  4  Sandf. 
(N.  Y.)67i. 

On  Appeal. — Separate  bills  of  costs 
were  allowed  to  several  defendants 
who  appeared  by  difi'erent  attorneys 
and  set  up  practically  the  same  defense, 
and  who  succeeded  in  the  action.  On 
appeal,  the  judgment  was  affirmed  on 
one  argument.  It  was  held  that  the  de- 
fendants could  recover  only  one  bill  of 
costs  on  appeal.  De  Lamater  z>.  Car- 
man, 2  Daly  (N.  Y.)  182. 

Reference. — Where  one  codefendant 
demanded  a  reference  and  the  other 
admitted  the  allegations  of  the  bill, 
and  a  reference  was  had  advantageous 
to  both,  it  was  held  that  each  must  pay 
a  part  of  the  costs  thereof.  Wharton  r. 
Gattis,  91  N.  Car.  53. 

1.  Fuller  V.  Miller,  58  Me.  40;  Ash- 
ley V.  Hyde,  6  Ark.  92;  Brown  v.  State, 
12  Ark.  623;  Ganet  t'.Mears,  4  Wis.  306. 

Joint  Answer  of  Codefendant.  — 
Where  a  plaintiff  recovers  against 
some  of  the  defendants,  he  may  dis- 
continue his  suit  as  to  a  codefendant 
who  has  answered  jointly  with  them, 
without  the  payment  of  costs  to  him. 
Stafford  v.  Onderdonk,  8  Barb.  (N. 
Y.)  99. 

Plea  of  Infancy. — Where  one  defend- 
ant in  an  action  on  a  joint  contract 
pleads  infancy,  the  plaintiff  may  dis- 
continue as  to  him,  on  application  to 
the  court  without  payment  of  costs ; 
if  he  goes  to  trial,  and  the  plea  is  sus- 
tained, the  defendant  is  entitled  to 
costs,  though  the  plaintiff  recover  of 
the  other  defendant.  Cuyler  v.  Coats, 
10  How.  Pr.  (N.  Y.  Supreme  Ct.) 
141. 


In  New  York. — Where  one  of  two  de- 
fendants, in  an  action  on  two  promis- 
sory notes,  severed  in  his  defense  and 
pleaded  infancy  successfully,  such  de- 
fendants were  not  considered  as  "united 
in  interest,"  within  section  306  of  the 
Code  (Howard,  1859),  and  the  plaintiff 
might  discontinue  as  to  him  without 
costs,  in  the  discretion  of  the  court.' 
Butler  V.  Morris,  i  Bosw.  (N.  Y.) 
329;  Porter  v.  Mount,  415  Barb.  (N. 
Y.)  422. 

Settlement  with  Portion  of  Defend- 
ants.— Where  defendants  plead  sepa- 
rately in  a  suit  on  a  joint  and  several 
bond,  if,  without  the  concurrence  of 
the  others,  the  plaintiff  settles  the  suit 
with  one  or  more  of  the  defendants,  he 
is  liable  to  the  former  for  the  costs  of 
the  defense,  and  he  will  be  ordered  to 
pay  such  costs  unless  he  proceeds  to  try 
the  issues  joined  with  them  or  consents 
to  a  discontinuance  with  costs.  Clark 
V.  Wood,  9  Wend.  (N.  Y.)  435. 

Defendants  Stricken  Out. — Where  it 
appeared  that  only  five  out  of  seven 
defendants  were  liable,  and,  on  motion, 
the  names  of  the  other  two  were 
stricken  out  with  costs  to  plaintiff,  and 
judgment  was  entered  up  for  these  two 
for  costs  and  against  the  other  five, 
it  was  held  thqt  the  allowance  of 
costs  to  the  two  severed  was  proper.. 
Marks  v.  Bard,  i  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  63. 

2.  In  re  Metropolitan  Coal  Consum- 
ers' Assoc,  45  Ch.  Div.  606;  Morse  v^ 
Hodson,  5  Mass.  314. 

3.  I>aw  V.  Jackson,  2  Wend.  (N.  Y.) 
209;  Jackson  v.  Keller,  18  Johns.  (N. 
Y.)  310;  Jackson  v.  Garnsey,  3  Cow. 
(N.  Y.)  385  ;  Jackson  v.  Schauber,  4 
Cow.  (N.  Y.)  78.  See  also  article 
Abiding  the  Event,  vol.  i,  p.  61. 
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costs  of  but  one.* 

b.  Upon  the  Same  Cause  of  Action — (i)  Against.  Joint 
Tortfeasors. — Where  the  plaintiff  institutes  several  suits  against 
joint  tortfeasors,  although  he  recovers  judgment  for  damages 
and  costs  in  one  suit,  he  may,  nevertheless,  likewise  recover  in  the 
others,  but  if  he  receives  satisfaction  of  the  judgment  while  the 
other  suits  are  pending,  he  will  be  liable  for  the  costs  of  the  latter.^ 

(2)  Against  Different  Parties  to  Same  Note. — Where  the  holder 
of  a  promissory  note  institutes  separate  suits  against  several  par- 
ties liable  thereon,  and  recovers  judgment  and  satisfaction  in  one, 
while  the  others  are  still  pending,  the  usual  practice  is  to  charge 
him  with  the  costs  of  the  latter.^ 


1.  Barker  -'.  Troj,  etc.,  R.  Co.,  27 
Vt.  766;  McKenna  v.  George,  2  Rich. 
Eq.  (S.  Car.)  15. 

A  plaintiff  is  entitled  to  nominal 
damages  and  costs,  although  the  de- 
fendant has  settled  the  debt  for  which 
suit  is  brought,  upon  a  judgment 
against  him  as  trustee  for  the  plaintiff, 
obtained  in  a  suit  commenced  before 
the  present  suit  was  brought,  the 
plaintiff  having  no  reason  to  suppose 
this  suit  unnecessary.  Wheeler  v. 
Fuller,  39  Vt.  310. 

Where  several  actions  were  brought 
against  several  defendants,  when  all 
might  have  been  joined  in  one  suit, 
but  one  bill  of  costs  was  allowed. 
Anonymous,  2. Cow.  (N.  Y.)  591. 

Set-off. — Indistinct  suits  between  the 
same  parties,  where  different  findings 
were  had,  the  court,  in  exercising  its 
discretion,  to  promote  justice,  ordered 
the  amount  found  in  one  case  to  be 
set  off  against  the  costs  in  the  other 
case.  Low  v.  Duncan,  3  Strobh.  (S. 
Car.)  195. 

2.  Savage  v.  Stevens,  128  Mass.  254; 
Ayer  v.  Ashmead,  31  Conn.  447 ; 
Mitchell  V.  Libbey,  33  Me.  74. 

In  Kansas,  the  plaintiff  is  entitled 
to  costs  in  all  the  suits  up  to  the  time 
when  satisfaction  is  made  in  any  one 
of  them,  but  the  defendants  in  the  other 
cases  are  entitled  to  recover  the  costs 
that  may  subsequently  accrue  therein. 
Westbrook  t'.  Mize,  35  Kan.  299. 

In  New  York,  in  Livingston  v. 
Bishop,  I  Johns.  (N.  Y.)  290,  the  plain- 
tiff was  allowed  to  recover  costs  in  all 
the  suits,  although  satisfaction  of  one 
had  been  received,  where  the  defend- 
ants had  agreed  to  pay  costs  in  the 
event  of  the  decision  by  the  court  that 
the  plaintiff  might  recover  against  the 
others    after     recovery     against    one. 


And  see  Knickerbocker  v.  Colver,  8 
Cow.  (N.  Y.)  III. 

3.  Gilmore  v.  Carr,  2  Mass.  171. 
"  The  decision  in  this  case  has  been 
folloiced  in  Nezv  Hampshire  and  in 
Maine.  Farwell  v.  Hilliard,  3  N.  H. 
318;  Maine  Bank  v.  Osborn,  13  Me. 
49;  Foster  t-.  Buffum,  20  Me.  124." 
Savage  v.  Stevens.  128  Mass.  254; 
See  also  Skinner  v.  Jones,  5  111.  193. 

In  New  York,  costs  were  allowed  in 
both  suits  when  the  guarantor  and  the 
maker  of  a  promissory  note  were  sued 
separately.  Meech  xk  Churchill,  2 
Wend.  (N.  Y.)  630;  Austin  xk  Bemiss. 
8  Johns.  (N.  Y.)  356. 

The  Ne-w  York  Act  (Sess.  41,  c.  259, 
par.  6),  regulating  the  costs  of  several 
suits  on  the  same  instrument,  etc., 
against  maker  and  indorsers,  etc.,  ap- 
plies only  to  the  general,  not  to  the 
interlocutory,  costs.  Ontario  Bank  v. 
Baxter,  6  Cow.  (N.  Y.)  395. 

In  South  Carolina,  the  Act  of  1827, 
§  7,  provides  that  where  separate 
suits  are  brought  on  a  joint  and  several 
note,  etc.,  full  costs  shall  be  charged 
on  any  one  of  the  cases,  and  one-fourth 
of  the  regular  costs  on  the  others. 
Arledge  v.  Ford.  2  Rich.  (S.  Car.)   58. 

Payment  of  Note  in  Court. — Where 
separate  suits  were  instituted  by  the 
holder  of  a  promissory  note  against 
the  maker  and  the  indorser  thereof, 
and  the  former  brought  into  court  the 
full  amount  of  the  note,  with  interest, 
it  was  held  that  the  holder  was  not 
obliged  to  accept  it  unless  the  costs  of 
both  actions  were  paid.  Whipple  v. 
Newton,  17  Pick.  (Mass.)  168. 

Joint  and  Several  Promissory  Note. — 
The  holder  of  a  joint  and  several  prom- 
issory note  may  bring  an  action  against 
each  of  the  promisors,  and  if  there  is 
no  satisfaction   from   the  one.  in   addi- 
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c.  Where  Several  Suits  are  or  might  be  Consoli- 
dated,— Where  several  actions  are  consolidated  into  one,  costs 
of  a  single  suit  only  will  usually  be  allowed.*  And  where  several 
suits  are  brought  for  matters  which  might  have  been  joined  in 
one  suit,  the  plaintiff  will  be  allowed  the  costs  of  one  suit  only,  or 
at  least  not  full  costs  in  the  others ;  but  the  rule  is  not  without 
exceptions.* 


tion  to  judgment  for  damages  and  costs 
as  to  him,  he  may  also  have  judgment 
for  damages  and  costs  against  the  other 
promisor.  Simonds  v.  Center,  6 
Mass.  i8. 

1.  Blake  v.  Michigan  Southern,  etc., 
R.  Co.,  17  How.  Pr.  (N.  Y.  Supreme 
Ct.)  228.  See  also  article  Consolida- 
tion OF  Actions,  vol.  4,  p.  699. 

When  several  causes  between  the 
same  parties  depending  upon  the  same 
principles  are  consolidated  on  motion 
of  the  plaintiff,  the  exercise  of  a  sound 
discretion  does  not  require  that  the 
consolidation  rule  should  be  made 
upon  condition  that  the  mover  pay  all 
the  costs  accrued ;  but  the  costs  may 
be  left  to  abide  the  result  of  the  suit. 
Dews  V.  Eastham,  5  Yerg,  (Tenn.)  297; 
Bine   v.  Kelly,  7  Jones    (N.  Car.)   266. 

Lien  Cases. — When  several  mechan- 
ic's lien  cases  are  consolidated  and  tried, 
all  the  claimants  together  form  the 
prevailing  party,  and  but  one  attorney's 
fee  can  be  taxed.  Allis  v.  Meadow 
Spring  Distilling  Co.-,  67  Wis.  16. 

2.  Kansas. — Graham  v.  Graham,  38 
Kan.  440. 

Maine.  —  Bicknell  v.  Trickey,  34 
Me.  275. 

Massachnsetts. — Stafford  v.  Gold,  9 
Pick.  (Mass.)  533.  The  rule  does  not 
apply  to  a  case  where  a  several  action 
is  brought  against  each  promisor  in  a 
joint  and  saveral  note ;  in  such  a  case, 
the  plaintiff  may  recover  costs  against 
each  promisor,  though  he  is  restricted 
to  one  satisfaction  of  damages.  Sim- 
onds T'.  Center,  6  Mass.  18. 

Nor  does  it  apply  to  actions  in  differ- 
ent rights,  where  different  interests  are 
affected  by  them,  as  in  two  actions 
brought  by  the  same  plaintiff,  at  the 
same  term,  against  a  sheriff  for  the  de- 
fault of  two  of  his  deputies  in  the  serv- 
ice of  two  distinct  processes.  Ripley 
V.  Chandler,  10  Mass.  175. 

Missouri. — Maberry  v.  Missouri  Pac. 
R.  Co.,  83  Mo.  664. 

Neiv  Tork. — Quin  v.  Bowe,  10  Daly 
(N.  Y.)  505;  Wendell  v.  Wendell,  3 
Paige  (N.  Y.)  509;  Munro   v.  Tousev, 


(Supreme  Ct.),  36  N.  Y.  St.  Rep.  522, 
13  N.  Y.  Supp.  Si. 

Pennsylvania. — Towanda  Bank  v. 
Ballard,  7  W.  &  S.  (Pa.)  434;  Mon- 
eghan  v.  Conyngham  Tp.,  2  Luz.  L. 
Reg.  (Pa.)  145.  See  Boyle  v.  Grant,  i8 
Pa.  St.  162. 

Trespass  Q.  C.  F, — Where  two  actions 
of  trespass  qti.  cl.  fr.  were  commenced 
on  different  days,  by  the  same  plaintiff, 
against  the  same  defendant,  for  distinct 
trespasses,  and  returnable  before  the 
same  justice,  upon  the  same  day,  and 
damages  were  recovered  in  each  action, 
the  plaintiff  was  allowed  costs  in  each. 
Dorrell  f.  Johnson,  17  Pick.  (Mass.)  263. 

Successive  Trespasses. — Where  sep- 
arate suits  are  brought  for  successive 
trespasses  on  real  estate,  each  suit  being 
commenced  before  the  next  succeeding 
trespass,  costs  may  be  allowed  the  plain- 
tiff, if  successful,  in  each  suit.  Eames 
"'.  Black,  72  Me.  263. 

Eeturn  Days  Different. — A  plaintiff 
on  different  daj's  brought  two  actions 
before  the  same  police  court  and  against 
the  same  defendant,  returnable  on 
different  days,  upon  demands  which 
might  have  been  joined  in  one  suit;  he 
was  allowed  costs  of  both  actions,  such 
a  case  not  being  covered  by  Massa- 
chusetts Rev.  Stat.  1835,  c.  121,  §  15, 
providing  that  "'  when  a  plaintiff  shall, 
at  the  same  court,  bring  several  actions- 
against  the  same  defendant,  upon  de- 
mands which  might  have  been  joined 
in  one,  he  shall  recover  costs  in  one 
action  only."  Butler  v.  Shapleigh,  10 
Cush.  (Mass.)  303. 

Plaintiff  of  Record. — The  provisions 
of  Maine  Rev.  Stat.,  c.  82,  §  107,  re- 
lating to  costs  when  plaintiff  brings 
several  actions  which  might  have  been 
joined  in  one,  apply  to  plaintiffs  of 
record  only.  Perry  v.  Kennebunkport, 
55  Me.  453. 

Date  of  Maturity  of  Demands. — A 
person  having  several  claims  maturing 
at  different  dates  is  not  compelled  to 
wait  until  the  last  falls  due  before 
bringing  suit.  He  may  sue  upon  each 
as  it  matures  and   recover  his  costs  in 
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Apportionment  and  Division. 


d.  Failure  to  Set  Off  Claim  Afterwards  Sued  on. — The 
plaintiff  in  a  suit  brought  for  the  recovery  of  a  claim  which  he 
might  have  pleaded  as  a  set-off  in  a  former  suit  between  the 
defendant  and  himself,  will  ordinarily  not  be  entitled  to  costs.^ 

8.  Apportionment  and  Division — a.  Where  Success  is  Divided 
— (i)  Generally. — Where  each  party  to  a  suit  is  partially  successful, 
or  where  both  have  been  in  fault,  costs  are  usually  refused,  or  the 
granting  of  them  is  confided  to  the  discretion  of  the  court.* 

(2)  Suit  upon  Claim  Composed  of  Several  Items. — Thus,  under 
the  statutory  provisions,  it  is  usually  held  that,  where  a  plaintiff 
sues  upon  a  claim  composed  of  several  items,  and  recovers  upon 
some  only,  the  court  shall  apportion  the  costs  between  the 
parties,*  and  such  apportionment  is  usually  made  discretionary 


each  action.  Fort  Wayne,  etc.,  R.  Co. 
V.  Clark,  59  Ind.  191;  Wade  v.  Mussel- 
man,  15  Ind.  77. 

Clerk's  Fees. — Where  a  number  of 
cases  between  tiie  same  parties,  taken 
upon  appeal  from  justices  to  the  super- 
ior court,  are  consolidated  and  tried 
together  by  consent  of  counsel,  the 
clerk  is  entitled  to  costs  in  each  case. 
Williams  v.  Court   Officers,  61   Ga.  95. 

1.  Huntoon  v.  Russell,  41  Mich.  316; 
Morehouse  v.  Baker,  48  Mich.  335 ; 
Scott  V.  Niles,  40  Vt.  573. 

In  OMo,  however,  where  a  party 
voluntarily  appeared  and  confessed 
judgment  in  favor  of  plaintiff,  but 
omitted  to  set  up,  as  a  set-ofT  or  coun- 
terclaim, a  claim  which  he  had  against 
the  plaintiff,  he  was  not,  in  conse- 
quence of  such  omission,  precluded  in  a 
subsequent  suit  on  such  claim  from  re- 
covering costs  against  the  plaintift". 
Black  V.  Chesser,  12  Ohio  St.  621. 

2.  Coddington  v.  Idell,  30  N.  J.  Eq. 
540;  Dewees  v.  Manhattan  Ins.  Co.,  34 
N.J.  L.253;  Cox  V.  Bennet,  13  N.J.  L. 
165 ;  Fairchild  v.  Hunt,  14  N.  J.  Eq. 
367;  Summers  v.  Bromley,  28  Mich. 
125  ;  Crawford  v.  Osmun,  90  Mich.  77  ; 
Chandler  x).  Sherman,  16  Fla.  99; 
Ferguson  v.  Thorpe,  54  Iowa  422; 
Whitney  v.  Hackney,  20  Iowa  460. 

In  Hamilton  v.  Hamilton,  13  B. 
Mon.  (Ky.)  502,  it  was  decided  that, 
where  two  litigants  were  endeavoring 
to  get  the  advantage  of  each  other,  and 
were  thereby  making  the  court  an  in- 
strument in  their  fraudulent  plans,  the 
case  should  be  dismissed  without 
costs  in  favor  of  either. 

Set-off. — In  an  action  on  a  note,  where 
a  set-off  was  successfully  pleaded  by 
the  defendant,  costs  of  establishing  the 
set-off  were  allowed  the  defendant,  al- 


though judgment  was  rendered  for  the 
plaintiff  on  the  note  for  the  balance. 
Eichenlaub  v.  Gardner,  2  Cine.  Super. 
Ct.  Rep.  (Ohio)  249. 

A  Mistake  on  the  part  of  arbitrators 
necessitated  a  decree  modif\'ing  their 
award.  Since  neither^  party  to  the  ac- 
tion was  in  fault  as  to  the  mistake,  the 
decree  was  made  without  costs.  Silver 
V.  Connecticut  River  Lumber  Co.,  40 
Fed.  Rep.  192. 

3.  Campbell  v.  Coquard,  j6  Mo. 
■A-pp.  552  ;  Potts  T'.  Polk  County,  80 
Iowa  401. 

Primarily,  the  statutory  provisions 
relating  to  the  apportionment  of  costs 
refer  to  cases  in  which  several  causes 
of  action  are  included  in  the  bill,  or 
where  several  issues  are  joined,  or 
upon  new  matter  in  the  answer ;  yet  a 
case  in  which  the  plaintiff  recovers 
upon  his  demand,  and  the  defendant  re- 
covers in  whole  or  in  part  upon  his 
counterclaim,  comes  within  the  pur- 
view of  the  provisions.  Arthur  v. 
Funk,  22  Iowa  23S ;  Ferguson  f. 
Thorpe,  54  Iowa  422  ;  Hatch  v.  Hatch, 
60  Vt.  160;  Hatch  V.  Judd,  29  Iowa 
95 ;  Burton  v.  Mason,  26  Iowa  392. 

In  a  suit  to  compel  a  surviving  part- 
ner to  share  the  proceeds  of  a  claim, 
where  much  more  is  claimed  than  the 
plaintiffs  are  entitled  to,  while  the  de- 
fendant denies  any  claim  on  their  part, 
the  costs  should  be  divided,  although 
the  plaintiffs  recover  a  portion  of  the 
claim.  Zell's  Appeal,  126  Pa.  St.  329, 
24  W.  N.  C.  (Pa.)  68. 

Partial  Failure. — The  rule  that  costs 
will  not  be  given  to  either  party  where 
the  plaintiff  succeeds  in  part,  and  fails 
as  to  the  residue,  is  applied  only  where 
some  distinct  and  independent  claim  of 
the  plaintiff  has  wholly  failed,  Brinck- 
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with  the  court.* 

(3)  Suits  for  the  Recovery  of  Personal  Property. — And  likewise 
in  suits  for  the  recovery  of  several  articles  of  property,  where  the 
plaintiff  establishes  his  right  to  some  only,  the  costs  will  be  appor- 
tioned or  divided,*  or  else  each  party  will  be  entitled  to  judgment 
with  costs.* 

b.  Where  there  Are  Several  Counts  or  Issues — (i) 
Counts. — Where  a  declaration  contains  several  counts  for  several 
separate  and  distinct  causes  of  action,  on  some  of  which  the  plain- 
tiff recovers,  but  on  the  others  the  defendant  is  successful,  'each 


erhofF  XK  Lansing,  4  Johns.  Ch.  (N.  Y.) 
65;  Crippen  v.  Heerinance,  9  Paige 
(N.  Y.)2ii;  Spencer  v.  Spencer,  11 
Paige  (N.  Y.)  299;  or  where  he  was  at 
fault,  as  by  having  produced  a  mistake 
in  fact  which  occasioned  the  litigation, 
Johnson  t.  Taber,  10  N.  Y.  319.  But 
where  he  makes  one  claim  and  estab- 
lishes it,  except  as  to  a  small  part  which 
is  cut  otf  by  the  statute  of  limitations 
(a  defense  he  is  not  called  upon  to  an- 
ticipate and  concede  at  the  commence- 
ment of  the  action),  the  court  may  in 
their  discretion  award  costs  to  him,  if 
the  defendants,  on  setting  up  the  stat- 
ute, did  not  tender  or  offer  judgment 
for  the  amount  actually  remaining 
due.  Rundle  v.  Allison,  34  N.  Y. 
180. 

Apportionment  should  not  be  made 
in  a  case  where  the  plaintiff  recovers 
the  whole  of  his  claim.  Drummond  v. 
Irish,  52  Iowa  41. 

Final  Judgment  upon  Nonsuit  or 
Plea  in  Abatement  rendered  in  favor  of 
the  defendant  should  preclude  appor- 
tionment of  costs.  Hyde  v.  Cole,  i 
Iowa  106. 

.  Indivisible  Claim— If  the  plaintiff 
recovers  judgment  for  a  portion  of  the 
amount  claimed,  and  the  claim  be  indi- 
visible, there  should  be  no  apportion- 
ment of  costs.  Hammond  v.  Sioux 
Oity,  etc.,  R.  Co.,  49  Iowa  450;  Upson 
V.  Fuller,  43  Iowa  409. 

Apportionment  by  the  Jury. — A  jury's 
verdict  in  favor  of  the  plaintiff  read 
for  "the  sum  of  $1,172.59,  each  party 
paying  equal  parts  of  the  costs  of  suit." 
It  was  held  that  the  jury  had  no 
authority  to  apportion  the  costs,  and 
there  was  no  error  in  rendering  judg- 
ment in  favor  of  the  plaintiff  for  all 
the  costs.  Garrett  v.  McMiahan,  34 
Tex.  307;  Baker  v.  Wofford,  9  Tex. 
516. 

1.  Bush  V.  Yeoman,  30  Iowa  479. 

The  Presumption,  with  respect  to  the 


action  of  the  lower  court  in  apportion- 
ing the  costs,  is  in  favor  of  the  cor- 
rectness of  such  action,  and  the  ruling 
will  not  be  disturbed,  on  appeal,  except 
it  be  manifestly  wrong,  and  all  the 
facts  and  circumstances  be  before  the 
appellate  court.  Koestenbader  v. 
Peirce,  41  Iowa  204. 

2.  McGillin  v.  Gleason,  34  Neb.  694; 
Whitaker  -'.•  Sigler,  44  Iowa  419; 
Seeley  v.  Gwillim,  40  Conn,  iii,  note; 
Sadler  t'.  Anderson,  17  Tex.  245. 

Both  Parties  in  Fault. — Where  on 
execution  the  plaintiff  levied  on  too 
much  of  the  property,  and  the  claimant 
claimed  more  than  his  interest,  costs 
should  be  equally  divided  between 
them,  as  both  are  in  fault.  Postell  -■. 
Chapman,  So  Ga.  679. 

Property  in  Possession  of  OfiBicer. — 
Where  a  judgment  debtor  brings  an 
action  of  replevin  to  recover  personal 
property,  against  an  officer  in  posses- 
sion thereof  by  virtue  of  a  levy,  in 
which  action  the  judgment  debtor  re- 
covers possession  of  only  a  part  of  the 
property,  and  the  judgment  is  rendered 
in  favor  of  the  officer  for  the  residue, 
costs  are  properly  divided.  Friend  v. 
Green,  43  Kan.  167. 

In  North  Carolina,  in  an  action  for 
the  recovery  of  personal  property,  if 
the  plaintiff  proves  his  title  to  a  por- 
tion of  the  property  he  is  entitled  to 
costs.   Horton  v.  Home, 99  N.  Car.  219. 

3.  Lanyon  v.  Woodward,  65  Wis. 543; 
Powell  V.  Hinsdale,  5  Mass.  343;  Stoney 
V.  Bailey,  28  S.  Car.  156;  Clark  -•. 
Keith,  9  Ohio  72 ;  Ackerman  v.  De 
Lude,  36  Hun  (N.  Y.)  44. 

In  Replevin,  there  being  but  a  single 
plea  of  property  and  but  one  count,  if 
part  of  it  is  found  to  belong  to  each 
party  each  has  costs.  Seymour  v. 
Billings,  12  Wend.  (N.  Y.)  285. 

In  Pennsylvania,  no  costs  will  be 
allowed  in  replevin  for  goods  distrained, 
where  each  party  is  successful  in  part. 
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party  is  entitled  to  the  costs  incident  to  the  counts  on  which  he 
prevails  }  but  if  the  several  counts  are  for  substantially  the  same 
cause  of  action,  the  defendant  will  be  entitled  to  no  costs  if  the 
plaintiff  recovers  on  any  count.^ 


Park  V.  Holmes,  28  W.  N.  C.  (Pa.) 
288. 

1.  Allison  V.  Thompson,  2  Swan 
(Tenn.)  202;  Boothe  v.  Cowan,  5 
Sneed  (Tenn.)  354;  Acker  v.  McCul- 
lough,  50  Ind.  447;  Litchfield  v.  Farm- 
ington,  7  Conn.  399;  Stoddard  v.  Mix, 
14  Conn.  25;  Sayles  v.  Briggs,  i  Met. 
(Mass.)  291;  Tatem  v.  Adams,  2  Cush. 
(Mass.)  180;  Meacham  f.  Jones,  10  N. 
H.  126. 

In  Massachusetts,  prior  to  Rev.  Stat. 
1835,  c.  121,  §  16,  if  there  were  several 
counts  in  a  declaration,  of  which  some 
were  decided  tor  the  plaintiff  and  some 
for  the  defendant,  the  plaintiff  was  con- 
sidered the  prevailing  party,  and  the 
defendant  did  not  recover  costs  on  the 
counts  decided  in  liis  favor.  Fowler  v. 
Shearer.  7  Mass.  14. 

In  Ejectment,  where  there  are  several 
counts  demanding  different  estates,  and 
by  distinct  and  independent  titles,  a 
single  plea  of  not  guilty  raises  several 
issues,  and  each  party  has  costs  on  the 
counts  on  which  he  prevails.  Critten- 
den V.  Crittenden,  i  Hill  (N.  Y.)  359. 

Plea  of  Usury. — In  an  action  brought 
upon  several  promissory  notes,  the  de- 
fense of  usury  was  successfully  inter- 
posed as  to  one,  and  costs  arising  from 
the  usurious  note  were  taxed  to  the 
plaintiffs.  Sparks  v.  McFarland,  17 
Ind.  205;  Brigham  v.  Marean,  7  Pick. 
(Mass.)  40;  Ramsay  v.  Warner,  97 
Mass.  8. 

Statute  of  Limitations. — Where  one 
of  the  causes  of  action  in  the  com- 
plaint was  held  to  be  barred  by  the 
statute  of  limitations,  and  the  evidence 
relating  to  it  was  stricken  out  by  the 
court,  and  the  plaintiff  recovered  as 
to  another  count,  the  defendant  was 
allowed  his  costs.  Blashfield  v.  Blash- 
field,  41  Hun  (N.  Y.)  249. 

Blea  to  Some  Default  on  Others. — 
Where  there  are  two  counts  in  the 
declaration,  and  the  defendant  pleads 
to  one  and  suffers  judgment  by  default 
as  to  the  other,  if  the  plaintiff  has 
judgment  on  the  issue  he  is  of  course 
entitled  to  costs  upon  both  counts ;  but 
if  the  defendant  obtains  a  verdict  upon 
the  issue  he  will  be  entitled  to  costs 
upon  that  count,  although  the  plaintifl' 


must   have   his   costs   upon  the  other 
2  Arch.  Pr.  286. 

English  Practice. — Where  the  plain- 
tiff has  divided  his  demand  into  several 
counts  and  has  prevailed  on  some,  that 
defendant  will  not  be  entitled  to  any 
costs,  whether  he  has  pleaded  one  plea 
to  all  the  counts  jointly'  or  pleaded  to 
them  separately  and  separate  issues  have 
been  joined;  and  the  same  rule  has  pre- 
vailed where  a  defendant  has  succeeded 
on  a  demurrer  as  to  part  of  the  plain- 
tiff's demand.  But  where  two  distinct 
causes  of  action  are  embraced  in  sepa- 
rate counts,  and  as  to  one  the  defend- 
ant suffers  default,  but  as  to  the  other 
takes  issue  and  obtains  a  verdict,  he  is 
entitled  to  costs  on  the  latter.  Tidd 
Pr.  Pldg.972. 

2.  Frank  v.  Speed,  54  Mich.  241 ; 
Stoddard  v.  Mix,  14  Conn.  12;  Sayles 
V.  Briggs,  I  Met.  (Mass.)  291  ;  Brain- 
erd  V.  Casey,  37  Vt.  479;  Reed  v.  Bat- 
ten, 22  Abb.  N.  Cas.  (N.  Y.  Supreme 
Ct.)  69;  Martin  v.  Martin,  3  How.  Pr. 
(N.  Y.  Supreme  Ct.)  202;  Bull  v.^ 
Ketchum,  2  Den.^N.  Y.)  188;  Dean  v.  , 
Mann,  28  Conn.  358. 

In  an  Action  on  a  Bond,  where  the 
plaintiff  sets  out  several  breaches 
thereof,  there  is  only  one  cause  of 
action.  Fairbanks  v.  Camp,  20  Wend. 
(N.  Y.)  600. 

Evidence  Admissible  as  to  All  Counts. — 
A  defendant  prevailed  on  certain  counts 
in  an  action  of  trespass  q.  c.f.,  and  the 
plaintiff  got  a  verdict  on  another  count ; 
all  the  evidence  which  was  offered  to 
support  the  counts  on  which  the  defend- 
ant prevailed  would  have  been  admis- 
sible on  the  count  upon  which  the  plain- 
tiff recovered.  It  was  held  that  the 
causes  of  action  were  not  separate  and 
distinct,  hence  the  defendant  was  not 
entitled  to  costs.  Elder  v.  Bemis,  2 
Met.  (Mass.)  599;  Totman  v.  Carpen- 
ter, 4  Cush.  (Mass.)  148;  Nichols  v. 
Hayes,  13  Conn.  155. 

Action  ex  Delicto. —  Where,  in  an 
action  ex  delicto,  the  petition  contains 
several  counts,  if  the  plaintiff  recovers 
on  one  count  he  is  eYititled  to  costs, 
although  the  finding  may  be  for  the  de- 
fendant on  the  other  counts.  Vineyard 
V.  Lynch,  86  Mo.  684. 
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(2)  Abandonment  of  Some  Counts. — Although  the  plaintiff  aban- 
dons some  of  the  counts  in  his  declaration,  the  defendant  will  not 
be  entitled  to  costs  thereon  if  the  plaintiff  recovers  on  the  re- 
mainder.i 

(3)  Issues. — Where  several  issues  are  joined,  and  some  are  found 
in  favor  of  the  plaintiff  and  some  for  the  defendant,  each  party 
will  be  entitled  to  recover  the  costs  of  the  issues  determined  in 
his  favor.^ 


1.  Stow  V.  Converse,  4  Conn.  29 ; 
Costin  V.  Baxter,  7  Ired.  (N.  Car.) 
in;  McCarthy   v.  Innis,  61   Hun  (N. 

Y.)  354- 

A  7iolle  prosequi  entered  as  to  one 
count  or  part  of  a  count  deprives  the 
plaintiff  of  costs  on  the  matters  thus 
discontinued.  Briggs  v.  Allen,  4  Hill 
(N.  Y.)  538.  Tidd  Pr.  888,  2  Arch. 
281,  16  East  129. 

Disagreement  of  Jury. — A  jurj-  ren- 
dered a  verdict  for  the  plaintiff  upon 
one  count  and  disagreed  as  to  the 
other,  which  the  plaintiff  thereupon 
struck  out.  He  was  not  allowed  the 
costs  of  the  trial  upon  this  count.  Soule 
V.  Russell,  13  Met.  (Mass.)  436. 

2.  Sidner  v.  Spaugh,  26  Ind.  317; 
Jordan  v.  Cummings.  43  N.  H.  134; 
Gravel  v.  Clough,  81  'Iowa  272;  Shan- 
non V.  Dinkins,  3  Strobh.  (S.Car.)  157; 
Dill  V.  O'Ferrell,  69  Ind.  500;  Knox  v. 
Trafalet,  94  Ind.  346;  Browning  v. 
New  York,  etc.,  R.  Co.,  64  Hun  (N. 
Y.)  513,  46  N.  Y.  St.  Rep.  505,  19  N. 
Y.  Supp.  4^3 ;  Dresser  v.  Wickes,  2 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  460; 
Hudson  V.  Guttenberg,  9  Abb.  N.  Cas. 
(Brooklyn  City  Ct.)  415. 

For  a  defendant  to  be  entitled  to 
costs  when  he  is  successful  on  one  or 
more  of  several  issues,  there  must  be  a 
specific  verdict  in  his  favor  as  to  such 
issue  or  issues.  Briggs  v.  Allen,  4  Hill 
(N.  Y.)  538;  Heath  v.  Forbes  (City 
Ct.),  II  N.  Y.  Supp.  87;  Quimby  v. 
Claflin  (Supreme  Ct.),  15  N.  Y.  Supp. 
508;  Crosley  v.  Cobb,  42  Hun  (N.  Y.) 
166;  Cooper  r.  Jolly,  30  Hun  (N.Y.)  224. 

Costs  of  Trial. — A  defendant,  in  an 
action  of  trespass  q.  c.f.,  pleaded  guilty 
as  to  a  part  of  the  alleged  trespass  and 
justified  as  to  the  remainder.  Dam- 
ages were  assessed  for  the  plaintiff  on 
the  plea  of  guiltj',  but  the  issues  on 
the  pleas  of  justification  were  found  for 
the  defendant.  It  was  held  that  the 
plaintiff  was  entitled  to  no  costs  for 
the  trial,  but  that  the  defendant  was 
entitled  to  have  his  costs  of  the  trial 
deducted  from  the  plaintifi's  costs  and 


damages.  Van  Pelt  -'.  Phillips,  24  N. 
J.  L.  560;  Clark  v.  Rice,  6  Vt.  33. 

In  Foreclosure  Proceedings,  the  de- 
fendant succeeded  on  but  one  ground 
of  defense,  and  failed  on  the  other  two. 
No  costs  were  allowed  either  party 
after  the  first  term  ;  and  the  plaintiff 
received  only  those  costs  to  which  he 
would  have  been  entitled  had  the  de- 
cree of  foreclosure  passed  at  the  first 
term  without  hearing.  Darling  v.  Os- 
borne, 51  Vt.  148. 

Unimportant  Issue. — Where  a  com- 
plainant, in  a  suit  for  infringement  of  a 
patent,  failed  upon  the  main  issues  and 
prevailed  only  upon  an  issue  of  trifling 
importance,  he  was  not  allowed  costs. 
Marks  Adjustable  Folding  Chair  Co. 
V.  Wilson,  43  Fed.  Rep.  302. 

Issue  out  of  Court. — Where  a  party 
fails  upon  the  whole  merits  of  the  case, 
he  will  not  be  entitled  to  costs  of  an 
issue  out  of  the  court  decided  in  his 
favor.  Stewart  v.  Fowler,  i  Harp.  Eq. 
(S.  Car.)  261. 

In  Maine  and  Maryland,  the  practice 
is  to  give  full  costs  to  the  party  finally 
prevailing,  though  some  issues  have 
been  found  against  him.  O'Brien  v. 
Dunlap,  5  Me.  281  ;  Thomas  v.  Fred- 
erick County  School,  9  Gill  &  J.  (Md.) 

"5- 

Cross-Actions. — In  cross-actions  in 
which  each  party  is  defeated  as  to  his 
own  cause  of  action,  each  party  should 
pay  his  own  costs.  Finneran  v.  Coursey, 
31  Kan.  408. 

Practice  in  England. — "  Where  the 
plaintiff's  demand  is  altogether  denied 
by  the  defendant's  pleas,  and  at  the 
trial  the  plaintiff  obtains  a  verdict  for 
part  of  his  demand  and  the  defendant 
obtains  a  verdict  as  to  the  other  part, 
the  plaintiff  is  entitled  to  the  costs  of 
the  issues  found  for  him,  which  include 
the  general  costs  of  the  trial,  but  do 
not  include  the  costs  of  the  issues  found 
for  the  defendant,  on  which  last  men- 
tioned issues,  however,  the  defendant 
is  not  entitled  to  claim  any  costs  from 
the  plaintiff."     Tidd  Pr.  973. 


5  Encyc.  PI.  &  Pr.— 10 
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The  rule,  however,  is  applicable  only  in  cases  where  the  issues  are 
several  and  distinct,  and  does  not  refer  to  the  constituent  parts 
of  a  single  general  issue;  it  does  not  apply  to  issues  arising  on  the 
testimony  at  the  trial,  but  only  to  those  made  by  the  pleadings.* 

(4)  Issues  of  Law  and  Fact. — Where  issues  of  law  and  fact  are 
joined  in  a  cause,  the  party  prevailing  on  the  former  will  not  be 
entitled  to  judgment  for  costs  until  the  latter  is  disposed  of,* 
and,  though  the  defendant  succeeds  on  the  issue  of  law,  he  is  not 
entitled  to  costs  if  the  plaintiff  prevails  on  the  issue  of  fact.* 

9.  Where  the  Case  is  Settled  out  of  Court — a.  By  Compromise. — 
Where  a  case  is  settled  by  the  parties  out  of  court,  without  provi- 
sion  as  to  costs,  each  party  will  be  liable  for  his  own  :  *  and  the 
court,  in  carrying  out  a  compromise,  has  no  authority  to  render 


1.  People  V.  Feeter,  12  Wend.  (N. 
Y.)  480;  Kilburn  v.  Lowe,  37  Hun  (N. 
Y.)  237;  Ross  V.  White,  60  Vt.  558; 
Brainerd  v.  Casey,  37  Vt.  479. 

If  a  complaint  sets  forth  two  issues 
for  substantially  the  same  cause  of 
action,  upon  only  one  of  which  the 
plaintiff"  recovers,  the  defendant  is  not 
entitled  to  costs  on  the  other.  Barlow 
V.  Barlow,  35  Hun  (N.  Y.)  50. 

Trespass  upon  Lands.  —  In  North 
Carolina,  in  an  action  for  trespass  upon 
lands,  in  which  both  the  title  and  the 
fact  of  trespass  are  put  in  issue,  and  the 
defendant  prevails  on  the  issue  of  the 
trespass  and  the  plaintiff  on  the  other 
issue,  the  defendant  is  entitled  to 
costs.  Murray  v.  Spencer,  92  N.  Car. 
264. 

2.  Masters  v.  Barnard,  6  How.  Pr. 
(N.  Y.  Supreme  Ct.)  113;  Williams  v. 
Wright,  I  Wend.  (N.  Y.)  277;  Ford  v. 
Crane,  6  Cow.  (N.  Y.)  71. 

Demurrer. —  Upon  deciding  a  de- 
murrer, it  is  proper  to  award  costs, 
though  an  issue  of  fact  is  left  to  be 
determined  upon  a  trial.  Adams  v. 
Ward,  60  How.  Pr.  (N.  Y.  Supreme 
Ct.)  288;  Tallman  v.  Bernhard,  75 
Hun  (N.  Y.)  30,  58  N.  Y.  St.  Rep.  S97, 
31  Abb.  N.  Cas.  (N.  Y.)  84,  23  Civ. 
Pro.  Rep.  (N.  Y.)  284,  27  N.  Y.  Supp. 
6;  Doelger  v.  O'Rourke,  18  Abb.  N. 
Cas.  (N.  Y.  City  Ct.)  457. 

3.  Williams  v.  Wright,  i  Wend.  (N. 
Y.)  277. 

English  Practice. — If  there  are  two 
counts,  and  an  issue  in  law  is  joined  on 
one  and  an  issue  in  fact  on  the  other, 
and  the  defendant  succeeds  upon  the  de- 
murrer and  the  plaintiff  upon  the  issue 
in  fact,  the  plaintiff  shall  have  his  costs 
on  the  issue  in  fact,  but  the  defendant 
shall  not  have  his    costs  on  the   issue 


in  law.  Astley  v.  Young,  2  Burr.  1232. 
See  also  Postan  x\  Stanway,  5  East 
263,  2  Archb.  Pr.  286. 

If,  before  the  Determination  of  the 
Issue  of  Law,  a  plaintiff  goes  to  trial  in 
a  case  in  which  both  an  issue  of  fact 
and  an  issue  of  law  are  set  out  in  the 
record,  he  does  so  at  the  risk  of  losing 
the  costs  of  the  circuit  if  the  demur- 
rer be  sustained.  Booth  v.  Smith,  5 
Wend.  (N.  Y.)  107. 

In  Beplevin. — In  an  action  of  re- 
plevin, the  landlord  (defendant)  put  in 
two  avowries  to  one  count  in  the  decla- 
ration, one  of  which  was  held  good  and 
the  other  bad  on  demurrer.  The  avowry 
held  good  establishing  his  right  to  dis- 
train, he  was  considered  to  prevail 
upon  the  whole  record  and  to  be  en- 
titled to  costs  and  damages,  notwith- 
standing the  plaintiff  had  obtained  a 
verdict  upon  pleas  put  in  by  the  de- 
fendant to  the  other  counts  of  the 
declaration.  The  plaintiff,  however, 
was  held  entitled  to  recover  his  costs 
of  the  demurrer  to  the  avowry  ad- 
judged bad,  and  the  costs  of  the  issues 
of  fact  found  bv  the  jurv  in  his  favor. 
Wright  V.  Williams,  2  Wend.  (N.  Y.) 
632. 

4.  Watson  v.  Depeyster,  i  Cai.  (N. 
Y.)  66,  Col.  &  C.  Cas.  (N.  Y.)  166; 
Johnson  v.  Brannan,  5  Johns.  (N.  Y.) 
26S;  Stewart  v.  Ellice,  2  Paige  (N.  Y.) 
604;  Den  V.  Pidcock,  12  N.  J.  L.  363; 
Bruce  v.  Gale,  13  N.  J.  Eq.  211;  Den  v, 
Exton,  4  N.  J.  L.  200. 

General  Release. — Each  party  must 
pay  his  own  costs  when  a  general 
release  is  given  in  a  pending  action. 
The  presumption  is  that  the  costs  have 
been  adjusted  by  the  parties.  Kim- 
ball V.  Wilson,  3  N.  H.  96;  Thompson 
V.  Union  Elevator  Co.,  77  Mo.  520. 
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judgment  for  costs  except  in  pursuance  of  a  stipulation  of  the 
parties  entered  of  record,  or  their  consent  given  in  open  court,* 
and  the  stipulation  should  be  enforced  irrespective  of  which  party 
would  be  liable  at  law.^ 

b.  By  Payment  by  the  Defendant. — If,  pending  the  suit,  the 
defendant  pays  the  claim,  the  plaintiff  will  be  entitled  to  judg- 
ment for  costs.*  And  the  plaintiff  is  also  entitled  to  costs  where 
a  judgment  is  rendered  for  him  for  an  amount  fixed  by  stipulation 
between  the  parties,  although  the  latter  is  silent  in  regard 
thereto.* 

10.  Novel  and  Doubtful  Questions. — Where  the  question  raised  is 
novel  or  doubtful,  the  court  frequently  refuses  to  award  costs  to 
either  party,  or  orders  them  to  be  paid  out  of  an  available  fund.^ 


1.  Murphy  v.  Smith,  86  Mo.  333. 

In  a  suit  in  the  name  of  A,  for  the 
use  and  benefit  of  B,  a  judgment  was 
rendered  by  agreement  of  counsel  that 
the  defendant  should  recover  his  costs 
against  B.  It  was  held  that  this  judg- 
ment was  valid.  Pates  v.  St.  Clair,  11 
Gratt.  (Va.)  22. 

Watts  1'.  Tittabawassee  Boom  Co.,  47 
Mich.  540,  decided  that  neither  part}' 
should  be  allowed  costs  as  against  the 
other  where  there  was  a  mistrial  re- 
sulting from  a  submission  of  the  case 
in  accordance  with  the  parties'  own 
stipulations. 

2.  Dorr  v.  Steichen,  18  Minn.  26. 

3.  Wagner  t'. Wagner,  9  Pa.  St.  214; 
Martin  v.  White,  i  Bibb  (Ky.)  583. 

Waiver. —  Payment  of  a  debt  after 
suit  brought  will  not  preclude  plaintiff 
from  recovering  nominal  damages  and 
his  costs  unless  the  claim  for  costs  has 
been  released  or  waived.  Where  a 
creditor,  a  resident  of  New  York,  in- 
stituted suit  against  his  debtor  in  Ver- 
mont, and  afterwards  saw  the  debtor 
in  New  York  and  demanded  payment 
of  the  debt  there,  and  threatened  to 
commence  suit  against  him  there  unless 
he  complied,  and  denied  that  the  suit 
in  Vermont  had  been  commenced  by 
his  direction  or  authority,  and  there- 
upon the  defendant  paid  the  amount 
which  the  plaintiff  claimed,  and  the 
plaintiff  gave  him  a  receipt  in  full,  it 
was  held  that  these  declarations  of  the 
plaintiff  were  equivalent  to  an  express 
waiver  of  his  claim  for  costs  in  the  suit 
in  Vermont.  Belknap  v.  Godfrey,  22 
(Vt.)  288. 

In  Delaware,  where  a  case  was  settled 
b}'  the  parties  out  of  court  without 
mentioning  the  costs,  the  plaintiff  has 
been   held  to  be  entitled  to  judgment 


for  costs  accrued  in  the  action  up  to  the 
time  of  the  settlement  and  paj'ment. 
Catts  V.  Clements,  6  Houst.  (Del.)  348. 

"All  the  Costs  That  have  Accrued"- 
mean  costs  that  would  follow  the  judg- 
ment, and  do  not  include  counsel  fees. 
Tallassee     Mfg.    Co.     v.     Glenn,     50 
Ala.  489. 

Loss  of  Eight. — If,  after  suit  brought, 
the  plaintiff  receives  the  full  amount 
of  debt  and  interest,  and  does  not  in- 
sist on  payment  of  costs,  his  right  to 
costs  becomes  extinguished.  Bendit  v. 
Anneslev,  42  Barb.  (N.  Y.)  192,  27 
How.  PV.  (N  Y.)  184;  Warfield  v. 
Watkins,  30  Barb.  (N.  Y.)  395;  Nosser 
V.  Corwin,  36  How.  Pr.  (N.  Y.  C.  PI.) 
540;  Two  Rivers  Mfg.  Co.  v.  Beyer,  74 
Wis.  210;  Buell  V.  Flower,  39  Conn. 
462  ;  Jeftersonville  R.  Co.  v.  Weinman, 
39  Ind.  231  ;  Jeffersonville  R.  Co.  v. 
Kalen,  39  Ind.  233. 

Costs  Accrued  Subsequent  to  Payment. 
—  Where  the  plaintiff"  received  full  pay- 
ment of  his  claim  petidetite  lite,  the  de- 
fendant was  allowed  his  costs  which 
accrued  subsequent  thereto.  Lewis  v. 
Jewett,  51  Vt.  378. 

In  Scire  Facias. — If  the  defendant  in 
scire  facias  pays  the  debt  and  interest 
before  "plea  pleaded,"  there  can  be  no 
judgment  entered  for  costs.  McCoy  v. 
Loughery,  11  Phila.  (Pa.)  302,  2  W. 
N.  C.  (Pa.)  521,  33  Leg.  Int.  (Pa.)  158. 

4.  Wing  V.  New  York,  etc.,  R.  Co., 
I  Hilt.  (N.  Y.)  235;  Stewart  v.  Cor- 
bus,  15  Oregon  68. 

5.  Jones  v.  Mason,  5  Rand.  (Va.) 
577;  People  V.  Assessors,  44  Barb.  (N. 
Y.)  148,  29  How.  Pr.  (N.  Y.)  371; 
Turner  v.  Comstock,  7  N.  Y.  Leg. 
Obs.  23.  I  Code  R.  (N.  Y.)  102:  Patti- 
son  ZK  Hull,  9  Cow.  (N.  Y.)  747;  Gott 
V.   Hoschna,    57    Mich.    413;    Ellis   v. 
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11.  Various  Classes  of  Parties — a.  Parties  TO  the  Suit — (i)  In 
General. — Judgment  for  costs  cannot  be  rendered  for  or  against 
any  one  but  a  party  to  the  suit  \^  and  it  is  said  that  there  must  be 


Fletcher,  40  Mich.  321 ;  Tracy  v.  Mur- 
ray, 44  Mich.  109;  Kempf's  Appeal, 
53  Mich.  352;  Whitenack  v.  Stryker, 
2  N.  J.  Eq.  9;  Bliss  v.  American  Bible 
Soc,  2  Allen  (Mass.)  334. 

A  widow,  prior  to  her  second  mar- 
riage, conveyed  her  property  to  her 
child  by  her  first  husband.  The  costs 
of  an  action  by  the  child's  guardian, 
resisting  the  claims  of  those  claiming 
under  the  will  of  the  second  husband, 
were  ordered  to  be  paid  out  of  the  fund, 
it  being  a  case  of  doubt,  though  the 
claimants  succeeded.  Ramsaj'  v.  Joyce, 
McMull.  Eq.  (S.  Car.)  236,  37  Am. 
Dec.  550. 

Ambiguous  Legislation. — Where  a 
case  was  of  a  public  nature,  and  arose 
from  ambiguous  legislation,  the  costs 
thereof  were  not  awarded.  Clare  Coun- 
ty V.  Auditor-Gen.,  41  Mich.  182. 

Advice  of  Counsel.— -Costs  were  with- 
held in  a  case  where  the  question  was 
new,  and  the  losing  party  acted  on  ad- 
vice of  counsel  and  under  an  honest 
mi'stake  as  to  his  legal  rights.  Myer 
V.  Hart,  40  Mich.  517. 

1.  Wallace  v.  Espy,  68  111.  143;  Reed 
ri.  Reed,  25  Me.  242  ;  Moore  z'.  Mann, 
29  Me.  559;  Anonymous,  31  Me.  590; 
Winship  v.  Conner,  43  N.  H.  167; 
Knowles'  Petition,  23  N.  H.  197;  Pat- 
terson V.  Mobile,  11  Ala.  740;  German 
Lutheran  Church  v.  Walther,  42  Mo. 
App.  68. 

Persons  Haring  no  Privity  with  the 
original  parties,  and  coming  in  merely 
to  protect  their  interests,  such  as 
assignees  in  bankruptcy,  subsequent 
attaching  creditors,  and  the  like,  do  not, 
by  entering  their  names  upon  the 
docket,  become  parties  to  the  suit  so 
that  judgment  for  costs  can  be  entered 
for  or  against  them  in  their  own  names. 
Winship  v.  Conner,  43  N.  H.  167; 
Holland  v.  Seaver,  21  N.  H.  386.  So, 
in  an  action  by  a  receiver  to  set  aside  a 
conveyance  of  real  estate  made  to  the 
defendant  by  a  judgment  debtor,  if  the 
defendant  prevails,  the  judgment  credit- 
ors of  the  debtor,  who  are  not  parties 
to  the  action  and  took  no  part  in  its 
prosecution,  are  not  liable  for  the  costs 
of  such  action.  Cutter  v.  Reilly,  5 
Robt.  (N.  Y.)  637. 

In  an  Amicable  Action  of  ejectment, 
those  who  are  made  parties  in  the  entry 


of  the  action  are  liable  for  all  costs 
which  may  accrue;  and  it  is  too  late, 
after  verdict  and  judgment,  for  one  of 
two  defendants  to  say  that  he  had  no 
interest  in  the  result.  If  his  name  was 
improperly  used,  or  used  without  his 
consent,  he  must  resort  to  those  who 
used  it.  Farmer's,  etc..  Bank  v.  Harper, 
8  Pa.  St.  249. 

And  where  the  plaintiff's  lessor  in 
ejectment  did  not  authorize  the  suit, 
but,  being  cognizant  of  it,  did  not  re- 
pudiate it,  except  by  letter  to  the 
plaintiff's  attorney  disclaiming  it,  the 
court  refused  a  motion  to  vacate  the 
judgment  for  costs  against  him  and  tax 
them  against  the  moving  parties,  it  not 
appearing  that  the  latter  were  solvent 
or  resident.  Hallett  v.  Hastie,  35 
Ala.  164. 

In  ^ectment,  the  service  of  process 
on  the  tenant  in  possession  makes  him 
a  party  to  the  suit  and  liable  to  judg- 
ment and  costs.  Huff  v.  Lake,  9 
Humph.  (Tenn.)  137. 

Party  Irregularly  Made. — Where  a 
plaintiff  fails  in  his  suit  and  becomes 
liable  for  costs,  it  is  not  error,  as  against 
him,  that  judgment  for  costs  is  also 
rendered  against  another  who  was  ir- 
regularly' made  a  party  to  the  suit  at 
the  instance  of  the  defendant.  Dicker- 
son  V.  Chrisman,  28  Mo.  134. 

Unknown  Nonresident  Owners  of 
land  cited  to  appear  by  publication 
only  cannot  be  made  liable  for  costs  in 
a  partition  proceeding,  and  a  sale  of 
the  land  of  such  owners  to  satisfy  a 
judgment  for  costs  is  invalid.  Pool  v. 
Lamon  (Tex.  Civ.  App.  1894),  28  S. 
W.  Rep.  363;  Freeman  v.  Alderson, 
119  U.  S.  185. 

Attorney  as  Party.  —  An  attorney 
appearing  and  defending  for  himself,  if 
successful,  is  entitled  to  the  same  costs 
as  if  he  had  litigated  for  another  person, 
and  is  not  restricted  to  those  costs  only 
which  another  person  suing  or  defend- 
ing in  person  would  be  entitled  to. 
Drake  v.  Berry,  42  N.  J.  L.  60; 
Flaacke  v.  Jersey  City,  33  N.  J.  Eq,  57. 

In  Kentucky,  it  was  held  that  a  party 
brought  into  court,  against  whom  no. 
decree  could  be  made,  was  entitled  to 
costs.  Moore  v.  Fauntleroy,  3  A.  K. 
Marsh.  (Kv.)  360;  Usher  v.  Jouitt,  5 
Litt.  (Ky.)"32. 
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an  express  provision  of  law  to  permit  the  awarding  of  costs  to  or 
against  one  not  a  party  to  the  record.^ 

Parties  Interested  but  not  of  Record. — The  right  to  tax  COSts  against 
parties  in  interest  and  not  of  record  is  sometimes  given  by 
statute.* 

(2)  Nominal  Party, — Costs  are  not  usually  imposed  upon  a 
merely  nominal  party.^ 


Substituted  Parties. — Where  one  per- 
son is  substituted  for  another  as  plain- 
tii":  in  a  suit,  such  substituted  party  be- 
comes liable  for  all  costs,  and  the  orig- 
inal party  is  discharged,  as  are  also  his 
sureties.  Ex  f.  James,  59  Mo.  2S0; 
Hartwell  v.  Hemmenway,  7  Pick. 
(Mass.)  117;  Johnston  t.  Mann,  21  W. 
Va.  15. 

Appearance.  —  A  defendant  who 
quashes  the  plaintiflPs  writ  before  ap- 
pearance is  entered,  is  not  entitled  to 
costs.     Coxe  t'.  James,  9  N.  J.  L.  378. 

A  Promise  by  a  party  to  a  suit  to  pay 
the  bill  of  costs  therein  is  based  upon 
a  valid  consideration.  Warner  v.  Booge, 
15  Johns.  (N.  Y.)  233. 

1.  Patterson  v.  Mobile,  11  Ala.  740; 
Pool  V.  Horton,  45  Mich.  404 ;  Brent- 
linger  V.  Funk,  3  J.  J.  Marsh.  (Ky.) 
656;  Nelson  v.  Clay,  7  J.  J.  Marsh, 
(ky.)  138,  23  Am.  Dec.  387;  Winship 
V.  Conner,  43  N.  H.  167;  Evans  v. 
Ries,  2  Q.  B.  334,  42  E.  C.  L.  700;  Hay- 
ward  V.  Giftard,  4  M.  &  W.  194. 

In  Ejectment,  the  lessor  of  the  plain- 
tiff, not  being  a  party  to  the  record,  was 
adiudged  not  liable  for  costs  when 
nonprossed  for  not  joining  in  the  con- 
sent rule.  Den  v.  Hayne,  21  N.J.  L. 
245.  But,  in  certiorari  against  road 
supervisors  because  of  an  alleged  im- 
proper opening  of  a  highway,  costs 
were  ordered  against  the  petitioners  to 
have  the  highway  opened,  though  they 
were  not  parties  to  the  record,  since 
they  were,  in  effect,  plaintifts  in  the 
proceeding  to  establish  the  road,  while 
the  supervisors  were  nominal  parties. 
Tiedt  V.  Carstensen,  64  Iowa  131. 

In  Hopkins  v.  Godbehire,  2  Yerg. 
(Tenn.)  241,  it  was  held  that  the  person 
whose  name  appears  on  the  record  is 
responsible  for  costs,  though  his  name 
be  used  without  his  knowledge.  But 
compare  Town  v.  Green,  32  Kan.  148. 

2.  Suit  Brought  or  Defended  in  Name 
of  Another. — Ne-v  Tork  Code  Civ.  Pro., 
§  3247,  provides,  that  where  an  action  is 
brought  in  the  name  of  another  hy  a 
transferee  of  the  cause  of  action  or  by 
any  other  person  beneficially  interested 


therein  ;  or  where,  after  the  commence- 
ment of  an  action,  the  cause  of  action 
becomes,  by  transfer  or  otherwise,  the 
property  of  a  person  not  a  party  to  the 
action,  the  transferee  or  other  person 
so  interested  is  liable  for  costs,  in  the 
like  cases,  and  to  the  same  extent,  as  if 
he  were  the  plaintiff.  This  statute  in- 
cludes §  321  of  Code  of  Pro.  1857. 

A  person  bringing  an  action  in  the 
name  of  another  is  liable  for  the  costs 
recovered  against  the  nominal  plaintiff. 
Whitney  v.  Cooper,  i  Hill  (N.  Y.) 
629;  Giles  V.  Halbert,  12  N.  Y.  32,  5 
How.  Pr.  (N.  Y.)  319;  Hamilton  v. 
Homer,  46  Miss.  378;  Wolcott  v.  Hol- 
comb,  31  N.  Y.  125.  See  Miller  r. 
Adsit,  18  Wend.  (N.  Y.)  672;  Rvers  v. 
Hedges,  i  Hill  (N.  Y.)  646;  Bender- 
nagle  v.  Cocks,  19  Wend.  (N.  Y.)  151. 

A  landlord,  or  other  person,  who  is 
entitled  by  statute  to  be  substituted  in 
the  place  of  or  joined  with  the  defend- 
ant in  an  ejectment  suit,  who  defends 
in  fact  in  the  defendant's  name,  and 
fails,  will  be  ordered  to  pay  the  plain- 
tiff's costs,  after  execution  against  de- 
fendant has  been  returned  unsatisfied. 
Farmers'  Loan,  etc.,  Co.  v.  Kursch,  5 
N.  Y.  558;  and  see  Jackson  v.  Van 
Antwerp,  i  Wend.  (N.  Y.)  295, 

Merely  Taking  an  Active  Part  in  car- 
rying on  a  suit  in  the  name  of  another, 
was  held  insufficient  to  charge  a  person 
with  liability  for  costs  of  the  plaintif^''s 
witnesses ;  though  if  he  had  instituted 
the  suit  in  the  name  of  anotlier,  it 
would  have  been  otherwise.  Utt  v. 
Long,  6  W.  &  S.  (Pa.)   174. 

Unauthorized  Use  of  Name. — Where 
a  person  had  no  interest  in  a  suit  and 
was  not  connected  with  it  except  as  a 
witness,  and  the  suit,  without  his  au- 
thority, was  brought  in  his  name  for 
the  use  of  another,  it  was  held  that  he 
would  be  relieved  from  a  judgment  for 
costs.  Horlacher  t'.Gernert,  i  Pa.  Dist. 
Rep.  526,  II  Pa.  Co.  Ct.  Rep.  410. 

3.  Teed  v.  Marvin,  41  Mich.  216. 

Persons  who  are  made  parties  de- 
fendant merely  because  they  are  terre 
tenants,  and  who  have  no  substantial 
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(3)  Plaintiff  Suing  en  Autre  Droit. — Except  under  special  cir- 
cumstances, one  suing  en  autre  droit  is  not  responsible  for  costs.* 

(4)  Equitable  Plaintiff. — Where  the  equitable  plaintiff  appears 
upon  the  record  as  a  party  really  interested  in  the  prosecution  of 
the  suit,  he  will  be  liable  for  costs  ;^  and  the  legal  plaintiff  also 
will  usually  be  held  responsible.* 

b.  Assignor  and  Assignee. — The  assignor  of  a  chose  of 
action  is  liable  for  the  costs  of  a  suit  brought  by  the  assignee  in 
his  name,  and  is  entitled  in  a  proper  case  to  be  indemnified  against 
them.*  And  the  assignee  also  has  been  held  liable,  even  when 
not  made  so  by  statute.'^ 


interest  in  the  matter  in  controversy, 
are  not  responsible  for  costs.  Stroh- 
meyer  v.  Zeppenfeld,  28  Mo.  App.  26S. 

1.  Goodrich  v.  Pendleton,  3  Johns. 
Ch.  (N.  Y.)  520;  Lowerre  v.  Vail,  5 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  229. 

2.  Griffin  f.  Smith,  14  Ala.  571;  Scott 
V.John,  15  Ala.  566;  Coalter  v.  Bell,  2 
Stew.  &  P.  (Ala.)  358;  Bates  v.  Terrell, 
7  Ala.  129;  Morgan  v.  Hale,  12  W.  Va. 
713;  Paine  v.  Hapgood,  13  Pick.  (Mass.) 
152.  See  also  Dawes  v.  Gooch,  8  Mass. 
488;    Robbins   v.    Hayward,    16    Mass. 

527- 
In   Federal    Practice,   the   party  for 

whose  use  a  suit  is  entered  of  record, 
although  liable  to  the  defendant  for  his 
costs,  is  not  liable  to  the  marshal  for 
his  fees.  Ringgold  v.  Hoffman,  4 
Cranch  (C.  C.)  201. 

3.  Selby  v.  Clayton,  7  Gill  (Md.) 
240;  Gifford  V.  Gilford,  27  Pa.  St.  202; 
Kinley  v.  Donnelly,  6  Phila.  (Pa.)  120. 

The  insertion  in  a  writ  of  the  an- 
nouncement that  the  plaintiff  "sues  in 
his  own  right  but  with  the  intent  to 
benefit  J.  S.,"  does  not  exonerate  the 
plaintiff  from  liability  for  costs.  Lap- 
ham  V.  Almy,  105  Mass.  391. 

4.  Farmer's,  etc..  Bank  v.  Humphrey, 
36  Vt.  554,  86.  Am.  Dec.  671;  Grosfent 
V.  Tallman,  2  How.  Pr.  (N.  Y.)  147. 

Unjust  Suit. — Where  an  assignee  un- 
justly sues  an  obligor,  or  where  he  vol- 
untarily suffers  a  nonsuit,  costs  should 
not  be  recovered  against  the  assignor. 
Buckner  --.  Curry,  i  Bibb  (Ky.)  479. 

6.  Davenport  v.  Elizabeth,  43  N.  J. 
L.  149 ;  Schoolcraft  v.  Lathrop,  "5  Cow. 
(N.  Y.)  17;  Norton  v.  Rich,  20  Johns. 
(N.Y.)475.  See  Canby  t;.  Ridgway, 
I  Binn.  (Pa.)  496;  Eslava  v.  Farley,  72 
Ala.  214. 

Unfounded  Claim. — The  equitable  as- 
,  signee  of  a  chose  in  action,  who  took 
the  assignment  pending  suit,  and  after- 
wards, not  knowing  that  the  suit  was 
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groundless,  prosecuted  it  for  his  own 
benefit  but  failed,  is  not  liable  to  the 
defendant  for  taxable  costs  or  other  ex- 
penses incurred  in  the  defense.  Free- 
man XK  Cram,  13  Me.  255;  Cartwright 
V.  Carpenter,  7  How.  (Miss.)  328. 

An  Award  was  assigned,  and  on  appeal 
therefrom  the  other  party  recovered 
judgment;  the  assignee  was  adjudged 
not  liable  for  the  costs.  Ritter  -•.  Gun- 
drum,  3  Am.  L.  J.  (Pa.)  63. 

Assignment  after  Suit  Brought. — 
Where,  after  suit  is  brought,  a  person 
takes  an  assignment  or  becomes  in  any 
manner  possessed  of  the  cause  of  action, 
he  is  liable  for  all  costs  of  the  action 
equally  as  if  he  were  a  party,  both  for 
those  accruing  before  the  assignment 
and  those  arising  afterwards.  Olmstead 
V.  Keyes,  2  How.  Pr.  N.  S.  (N.  Y.  Su- 
preme Ct.)  I  ;  Creighton  v.  Ingersoll, 
20  Barb.  (N.  Y.)  541  ;  Jordan  v.  Sher-, 
wood,  10  Wend.  (N.  Y.)  622;  Genet  v. 
Davenport,  58  N.  Y.  607;  Morrison  v. 
Lester,  15  Hun  (N.  Y.)  538. 

The  Test  of  the  person's  liability  for 
costs,  where  he  becomes  possessed  of 
the  cause  of  action  pending  suit,  is, 
"  Would  he  have  been  liable  if  he  had 
brought  the  action  ?"  Conger  v.  Hud- 
son River  R.  Co.,  7  Abb.  Pr.  (N.  Y. 
Super.  Ct.)  255. 

Moreover,  the  provision  of  New  York 
Code  Civ.  Pro.,  §  3247>  t^^*^  where, 
after  the  commencement  of  an  action, 
the  cause  of  action  is  transferred,  the 
transferee  is  liable  for  costs  to  the  same 
extent  as  if  he  were  the  plaintiff,  is  not 
in  conflict  with  the  state  constitution, 
since  if  the  transferee  is  deprived  of 
any  right  it  is  by  his  own  voluntary  act 
and  not  by  force  of  law.  Tucker  v. 
Gilman,  33  N.  Y.  St.  Rep.  962,  58  Hun 
(N.  Y.)  167. 

Collateral  Security. — Though  the  as- 
signment was  by  way  of  collateral  se- 
curity, or  mortgage,  or  upon  trust,  the 


Volume  V. 


Eight  to  and  Liability  for  Costs.        COSTS. 


Various  Classes  of  Parties. 


c.  General  Assignee  for  the  Benefit  of  Creditors. — An 
assignee  for  the  benefit  of  creditors,  suing  in  his  capacity  as  such, 
will  not  be  personally  charged  with  costs,  unless  for  misconduct  or 
bad  faith  in  the  prosecution  or  defense  of  the  suit ;  ^  but  where, 
in  a  suit  brought  by  a  plaintiff  in  such  capacity,  the  assignment 
is  decided  to  be  void,  the  plaintiff  is  liable  for  the  costs.^ 

d.  Governments  or  Municipalities. — At  common  law,  the 
rule  was  that  the  king  should  neither  pay  nor  receive  costs,  as 
the  former  was  considered  his  prerogative  and  the  latter  beneath 
his  dignity  ;  and  the  general  terms  of  statutes  giving  costs  did 
not  include  the  sovereign.  The  same  principle  has  been  ap- 
plied in  this  country  in  suits,  either  civil  or  criminal,^  in  which 
the  federal*  or  state  governments,^  including  municipal  corpora- 


assignee  of  a  demand  in  suit  is  never- 
theless liable  for  costs,  Carnahan  v. 
Pond,  IS  Abb.  Pr.  (N.  Y,  C.  PI.)  194; 
Whitney  v.  Cooper,  i  Hill  (N.  YO 
629;  cotttra,  De  Witt  v.  Perkins,  25 
Wis.  438;  but  merely  taking  an  assign- 
ment as  collateral  security  pending  the 
suit  will  not  make  the  assignee  liable 
unless  he  afterwards  carries  on  the  suit, 
Miller  v.  Franklin,  20  Wend.  (N.  Y.) 
630;  Peck  V.  Yorks,  75  N.  Y.  421; 
Davis  V.  Higgins,  92  N.  Car.  203. 

Reassignment  of  Judgment. —  A  per- 
son who  receives  an  assignment  of  a 
judgment  after  it  is  docketed,  and  af- 
terwards reassigns  the  judgment  to 
the  assignor,  is  not  made  liable  for 
the  costs  when  the  judgment  is  after- 
wards set  aside.  Chamberlin  v.  West, 
5  N.  Y.  Leg.  Obs.  226. 

Denial  of  Assignment. — An  attorney 
who  gave  defendant  notice  that  he  was 
absolute  assignee  of  the  demand  in  suit 
was  not  allowed  to  deny  it  in  order  to 
avoid  being  charged  with  costs.  Bliss 
V.  Otis,  I  Den.  (N.  Y.)  656. 

1.  Jack  V.  Robie,  48  Hun  (N.  Y.) 
181,  15  N.  Y.  St.  Rep.  605;  Olcott  v. 
Maclean,  11  Hun  (N.  Y.)  394;  Conger 
V.  Hudson  River  R.  Co.,  7  Abb.  Pr. 
(N.  Y.  Super.  Ct.)  255;  Cunningham 
V.  M'Gregor,  i;  Duer  (N.  Y.)  648,  12 
How.  Pf  (N.  Y.)  305;  Taylor  v.  Bol- 
mer,  2  Den.  (N.  Y.  )  193;  Snow  v. 
Green,  i  How.  Pr.  (N.  Y.)  216;  Reade 
V.  Waterhouse,  52  N.  Y.  587,  12  Ahb. 
Pr.  N.  S.  (N.  Y.)  255,  35  N.  Y.  Super. 
Ct.  78.  See  also  as  to  costs  in  suits  by 
assignees  for  the  benefit  of  creditors, 
article  Assignments  for  Benefit  of 
Creditors,  vol.  2,  p.  865. 

2.  Sibell  V.  Remsen,  30  Barb.  (N. 
Y.)  441. 

3.  3  Black.  Com.  400;  State  v.  Brewer, 


59  Ala.  130,  citing  Irvin  v.  North- 
umberland County  Com'rs,  i  S.  &  R. 
(Pa.)  505;  McKeehan  v.  Com.,  3  Pa. 
St.  151;  U.  S.  V.  Boyd,  5  How.  (U.  S.) 
29;  Miami  County  v.  Blake,  21  Ind.  32; 
Prince  v.  State,  7  Humph.  (Tenn.) 
137;  Henry's  Motion,  15,  Ct.  of  CI. 
162. 

4.  Carlisle  v.  Cooper,  64  Fed.  Rep. 
472;  Marine  v.  Lyon,  62  Fed.  Rep.  1153; 
U.  S.  V.  Barker,  2  Wheat.  (U.  S.)  395; 
U.  S.  V.  Hooe,  3  Cranch  (U.  S.)  73; 
The  Antelope,  12  Wheat.  (U.  S.)  546; 
U.  S.  V.  Ringgold,  8  Pet.  (U.  S.)  iso; 
U.  S.  V.  Boyd,  5  How.  ( U.  S.)  29;  Beachy 
■V.  Lamkin,  i  Idaho  50. 

But  where  the  United  States  is  a 
party  to  the  suit,  and  marshal's  fees, 
etc.,  are  chargeable  to  it,  they  are  paid 
from  the  treasury,  on  a  certificate  of 
the  amount  made  by  the  court  or  one  of 
the  judges.  The  Antelope,  12  Wheat. 
(U.  S.)  546. 

By  the  Act  of  Congress  of  1887,  in 
suits  against  the  United  States,  the 
court  may  award  the  plaintiff"  his  costs, 
if  he  is  successful,  for  amounts  actually 
incurred  for  witnesses,  for  summoning 
the  same,  and  for  fees  paid  the  clerk. 
U.  S.  V.  Harmon,  147  U.  S.  268. 

5.  Alabama. — Collier  v.  Powell,  23 
Ala.  579  ;  Stephens  v.  State,  47  Ala.  696. 

Illi7iois. — People  T".  Pierce,  6  111.  553; 
People  -'.  Yeazel,  84  111.  539. 

Kentucky. — Com.  v.  Todd,  9  Bush 
(Ky.)  708. 

Louisiana. — State  v.  Taj'lor,  33  La. 
Ann.  1272,  34  La.  Ann.  978;  Town- 
send's  Succession,  40  La.  Ann.  66; 
State  V.  Waggner,  42  La.  Ann.  54. 

Maine. — States  f.  Webster,  8  Me.  105. 

Maryland. — State  v.  Greenwell,  4 
Gill  &J.  (Md.)  407. 

Michigan. — Aplin  v.  Baker,  84  Mich. 
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tions  when  acting  as  a  state  agency,^  are  parties ;  and  thus  they 
are  liable  only  in  the  event  of  express  statutory  provision,  which, 
however,  is  now  quite  general. 

Suit  in  Name  of  State  on  Relation. — Where  judgment  in  a  suit  brought 
in  the  name  of  the  state,  on  relation,  is  rendered  for  the  defend- 
ant, costs  should  be  awarded  against  the  relator.^ 

e.  Public  Officers. — And  in  actions  of  a  public  nature,  con- 
ducted with  diligence  and  in  good  faith  for  the  public  benefit, 
costs  are  rarely  granted  against  public  ofificers  and  boards.^    Thus 


113;  Metcalf  V.  Auditor-Gen.,  38  Mich. 
94. 

Ne.jv  Hampshire. — State  v.  Kinne,  41 
N.  H.  238;  State  v.  Stearns,  31  N.  H. 
106. 

Vermont.  —  State  v.  Harrington,  2 
Tvler  (Vt.)  44;  Swan  v.  Colfax,  2  Tj- 
leV  (Vt.)  258. 

By  Express  Legislation,  states  may  be 
made  liable  for  costs.  Courtright  v. 
Kirchner,  43  Mich.  411  ;  Atty.-Gen.  v. 
Soule,  28  Mich.  153;  Metcalf  v.  Audi- 
tor-Gen., 38  Mich.  94;  Com.  v.  Cam- 
bridge, 4  Met.  (Mass.)  35;  Com.  ■^. 
Stebbins,  4  Gray  (Mass.)  25;  State  v. 
Harlow,  26  Me.  74 ;  People  v.  Clarke, 
9  N.  Y.  349;  State  v.  Grimes,  7  Wash. 
445 ;  Dover  v.  State,  45  Ala.  244. 

Thougli  at  Common  Law  an  adverse 
judgment  against  the  government 
would  not  embrace  costs,  yet  where  the 
government,  after  instituting  a  suit, 
elects  to  provide  a  fund  for  the  costs 
and  to  accept  an  adverse  judgment 
charging  that  fund,  the  judgment  will 
include  costs.  Union  Pac.  R.  Co.  ik 
U.  S.,  2  Wyoming  170. 

1.  Ward  V.  Alton,  23  111.  App.  475; 
Greene  County  v.  Hale  County,  61 
Ala.  72  ;  Hobbs  v.  Cowden,  20  Ind.  310 ; 
Pekin  v.  Dunkelburg,  40  111.  App.  1S4. 

When  counties  act  in  their  own  cor- 
porate names  in  prosecuting  or  defend- 
ing their  own  interests,  they  may  be 
liable  for  costs.  Ward  v.  Alton,  23 
111.  App.  4S1 ;  Christian  County  v. 
Rockwell,  215  111.  App.  20;  Nashville  v. 
Wilson,  88  tenn.  407. 

Section  3245,  N.  Y.  Code  Civ.  Pro.,  pro- 
vides that  "costs  cannot  be  awarded  to 
the  plaintiif  in  an  action  against  a  mu- 
nicipal corporation,  in  which  the  com- 
plaint demands  a  judgment  for  a  sum 
of  money  only,  unless  the  claim  upon 
which  the  action  is  founded  was,  before 
the  commencement  of  the  action,  pre- 
sented for  payment  to  the  chief  fiscal  offi  - 
cer  of  the  corporation."  Judson  r'.Olean, 
40  Hun  (N.  Y.)  158.     The  treasurer  of 


the  citj'  of  Oswego  was  held  the  "chief 
fiscal  officer"  in  Hunt  v.  Oswego,  45 
Hun  (N.  Y.)  305,  12  N.  Y.  St.  Rep. 
429;  Gage  V.  Hornellsville,  106  N.  Y. 
667.  The  presentation  of  the  claim  be- 
fore the  common  council  was  held  suf- 
ficient in  Williams  v.  Buffalo,  25  Hun 
(N.  Y.)  301.  But  in  Dressel  v.  Kings- 
ton, 32  Hun  (N.  Y.)  526,  presenting 
the  claim  before  the  mayor  and  com- 
mon council  was  declared  not  enough, 
the  treasurer  of  the  city  being  the 
proper  official. 

This  provision  of  the  code  is  re- 
stricted to  actions  ex  co7itractu,  Hunt 
V.  Oswego,  107  N.  Y.  629;  Gage  v. 
Hornellsville,  106  N.  Y.  667  ;  and  hence 
does  not  apply  in  case  of  a  demand 
against  the  city  for  the  death  of  a  per- 
son owing  to  negligence  of  the  city  of- 
ficials, Nance  v.  Falls  City,  16  Neb.  85; 
or  for  damages  done  hy  a  mob  or  riot, 
McClure  v.  Niagara  Countv,  i;o  Barb. 
(N.  Y.)  594,  33  How.  Pr.  (N.  Y.)  202  ; 
nor  does  it  apply  to  actions  com- 
menced before  a  justice  of  the  peace, 
Marsh  v.  Lansingburgh,  31  Hun  (N. 
Y.)  514- 

2.  Alabatna. — State  v.  Montgomery, 
74  Ala.  226. 

Illinois. — People  v.  Board  of  Super- 
visors, 23  111.  App.  386,  125  111.  334. 

Indiana. — Henderson  v.  State,  96 
Ind.  437;  Abbett  i^.  Switzerland  County, 
124  Ind.  467. 

Michigan.  —  Atty.  -  Gen.  v.  Evart 
Booming  Co.,  34  Mich.  462. 

Nebraska. —  State  v.  Newman,  25 
Neb.  35. 

Vermont. — State  v.  Bradford,  32  Vt. 
50. 

Where  the  state  brings  an  action  on 
the  county  collector's  bond,  on  the  re- 
lation of  the  county  treasurer,  and  fails, 
the  judgment  should  direct  the  costs  to 
be  collected  from  the  property  of  the 
county,  not  from  the  relator.  Jones  v. 
State,  5  Blackf.  (Ind.)  141. 

3.  Scrafford   v.  Gladwin   County,  42 
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they  will  usually  not  be  imposed  upon  school  officers,^  assessors,* 
highway  commissioners,  or  road  supervisors,*  and  various  other 
officers  mentioned  in  the  notes.* 

/.  Attorneys. — Ordinarily,  an  attorney  incurs  no  personal 
liability  for  costs  by  conducting  a  suit  for  a  client,  but  costs  have 
been  imposed  upon  him  by  the  court  in  cases  where  he  has  been 
guilty  of  misconduct,  as  where  he  has  filed  an  unnecessarily 
scandalous  or  impertinent  pleading,  or  has  improperly  pro- 
cured action  by  the  court,  or  has  appeared  without  authority;^ 


Mich.  464;  People  v.  Pritchard,  17 
Mich.  338;  Clare  County  i'.  Auditor- 
Gen.,  41  Mich.  182;  Cassady  v.  School 
Trustees,  94  111.  589;  Houston  v.  Neuse 
River  Nav.  Co.,  8  Jones  (N.  Car.)  476; 
Avery  v.  Slack,  19   Wend.  (N.  Y.)   50. 

Where  a  Constable  resigned  his  office 
after  action  had  been  taken  with  a  view- 
to  his  removal,  he  was  held  liable  for 
the  costs  of  the  prosecution.  Glass  v. 
Jacoby,  Litt.  Sel.  Cas.  (Ky.)  iSi. 

In  State  v.  Stone,  69  Miss.  383,  30 
Am.  St.  Rep.  561,  it  is  held  that  a  state 
officer  against  whom  judgment  is  ren- 
dered in  mandamus  proceedings  is  per- 
sonally' liable  for  costs,  in  the  absence 
of  any  statute  vesting  power  to  render 
costs  against  the  state. 

1.  School  Trustees  v.  Shepherd,  139 
111.  114;  Cassady  v.  School  Trustees, 
94  111.  589;  School  Trustees  v.  Stokes, 
3  111.  App.  267;  School  Trustees  v. 
Hihler,  85  111.  409;  Matter  of 'Bennett, 
3  Den.  (N.  Y.)  175;  Willey  v.  Shaver, 
I  Thomp.  &  C.  (N.  Y.)  327;  Clarke  v. 
Tunnicliff,  38  N.  Y.  58;  School  Dist. 
No.  4  z>.  Wing,  30  Mich.  351. 

2.  People  V.  Barker  (Supreme  Ct.), 
55  N.  Y.  St.  Rep.  207,  25  N.  Y.  Supp. 
393;  People  V.   Russell,  57    Hun   (N. 

Y.)  53- 

Where  assessors  admitted  that  they 
had  assessed  land  at  only  one-fifth  its 
real  value,  against  their  sworn  duty, 
the}-  were  personally  charged  with  costs 
and  disbursements  on  affirming  a  de- 
cision upon  certiorari  to  the  effect  that 
their  assessment  of  the  relator's  prop- 
erty was  too  high  as  compared  with  the 
assessment  of  other  property.  People 
V.  Ganley  (Supreme  Ct.),  29  N.  Y.  St. 
Rep.  130,  8  N.  Y.  Supp.  1563. 

3.  Carter  v.  Hawley.  Wright  (Ohio) 
332;  Bittle  V.  Hay,  5  Ohio  269;  Sebrell 
V.  F^all  Creek  Tp.,  27  Ind.  86;  Bettis  v. 
Nicholson,  i  Stew\  (Ala.)  349. 

Where  the  commissioners  of  high- 
way's make  themselves  parties  by  name 
to  a  proceeding  to  reverse  a  decision 


made  by  the  supervisors,  they  are  liable 
for  costs.  Highway  Com-'rs  v.  Super- 
visors of  Carthage,  27  111.  140;  People 
V.  Madison  County,  125  111.  334. 

4.  Judge.— State  v.  McDuffie,  52  Ala. 
4  ;  State  r.  Whitaker,  45  La.  Ann.  1299. 

Overseers  of  the  Poor. — Buckfield  v. 
Gorham,  6  Mass.  445. 

Municipal  Authorities. — People  v. 
Board  of  Police,  39  N.  Y.  506;  Hartt^. 
Brooklvn,  36  Barb.  (N.  Y.)  226;  New 
York  V.  Purdy,  36  Barb.  (N.  Y.)  266; 
McClure  v.  Niagara  County,  50  Barb. 
(N.  Y.)  594,  33  How.  Pr.  (N.  Y.)  202  ; 
People  z<.  Heath,  20  How.  Pr.  (N.  Y. 
Supreme  Ct.)  304. 

Collector  of  Taxes. — People  v.  Wilt- 
shire, 92  111.  260;  Marine  v.  Lyon,  62 
Fed.  Rep.  153. 

County  Commissioners.  —  Manor  v. 
Jay  County,  137  Ind.  367;  State  v. 
Crabtree,  35  Neb.  106. 

A  Sheriff,  guilty  of  gross  negligence 
in  the  sale  of  land,  was  charged  with 
the  costs  of  a  suit  in  which  the  sale  was 
set  aside  on  account  of  such  negligence. 
Tiernan  v.  W^ilson,  6  Johns.  Ch.  (N. 
Y.)  411;  Hippie  V.  Hoffman,  2  Watts 
(Pa.)  85. 

A  Justice  of  the  Peace  was  held  liable 
for  the  costs  of  an  action  of  assumpsit, 
where  he  refused  to  pay  over  to  the 
plaintiff,  in  an  action  before  him,  an 
amount  left  with  him  by  the  defendant 
which  was  admitted  to  be  due  the 
plaintiff.  Brammall  v.  Wallace  (111.), 
7  Nat.  Corp.  Rep.  207. 

Under  Habeas  Corpus  proceedings, 
whereby  a  prisoner  is  released,  costs 
should  not  be  given  against  the  officer 
who  arrested  him  under  valid  process. 
Hammond  v.  People,  32  III.  446. 

5.  Scandalous  Pleadings. — Brown  v. 
Brown,  4  Ind.  627,  58  Am.  Dec.  641  ; 
Powell  V.  Kane,  5  Paige  (N.  Y.)  265. 
Where  the  scandalous  matter  is 
stricken  out  by  the  court  of  its  own  mo- 
tion, costs  will  not  be  awarded  against 
the   attorney.      People  v.  Murray,   23 
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and    other    cases     relating    to    attorneys    are    noticed    in    the 
notes.* 


Civ.  Pro.  Rep.  (N.  Y.  Super.  Ct.)  53, 
22  N.  Y.  Supp.  1051.  See  also  article 
Scandal  and  Impertinence. 

Action  of  the  Court  Improperly  Pro- 
cured. —  Schaughnessy  v.  Reilly,  41 
How.  Pr.  (N.  Y.  Super.  Ct.),  382; 
Loveland  v.  Jones,  4  Ind.  184;  Kerr  v. 
Chillicothe  Bank,  Wright  (Ohio)  737. 

Gross  Negligence  on  the  part  of  coun- 
sel justifies  the  court  in  imposing  the 
costs  of  the  case  upon  him,  such  con- 
duct being  considered  in  the  nature  of 
contempt.  JSx  p.  Robbins,  63  N.  Car. 
309;  Kane  v.  Van  Vraken,  5  Paige 
(N.Y.)62. 

When  the  name  of  a  solicitor,  who 
was  properly  chargeable  with  costs  oc- 
casioned by  his  misconduct  in  a  cause, 
did  not  appear  in  the  proceedings,  the 
costs  were  charged  upon  his  client. 
Scott  V.  Young,  4  Paige  (N.  Y.)  542. 

Unauthorized  Appearance. — Where  a 
party  denies  the  aiithority  of  a  solic- 
itor "to  appear  for  him,  and  applies  to 
the  court  for  relief  before  the  adverse 
party  has  acquired  any  rights  or  suf- 
fered any  prejudice  in  consequence  of 
the  acts  of  the  solicitor,  the  court  may 
correct  the  proceedings  and  compel  the 
solicitor  to  pay  the  costs  to  which  the 
parties  have  been  subjected  in  conse- 
quence of  his  improper  interference. 
American  Ins.  Co.  v.  Oakley,  9  Paige 
(N.  Y.)  496,  38  Am.  Dec.  561 ;  Wright 
V.  Castle,  3  Meriv.  12  ;  Lord  v.  Kellett, 
2  Myl.  &  K.  I. 

But  where  an  attorney  prosecuted  an 
action  of  ejectment  in  the  name  of  the 
grantors  and  grantee  in  a  deed,  against 
a  defendant  in  possession,  and  failed,  it 
was  held  that  the  grantors  were  liable 
for  costs  notwithstanding  the  prosecu- 
tion was  without  their  knowledge,  the 
defendant  having  a  right  to  presume  a 
retainer.  Hamilton  v.  Wright,  37  N. 
Y.  502. 

A  summary  judgment  cannot  be  en- 
tered against  an  attorney  for  costs 
without  notice,  where  he  appears  with- 
out authority.  Paterson  v.  McPher- 
son,  32  Leg.  Int.  (Pa.)  320,  i  W.  N. 
C.  (Pa.)  454. 

Neglecting  to  Appear. — If  a  solicitor 
for  the  plaintiff  undertakes,  though  vol- 
untarily, to  appear  at  a  hearing,  and 
afterwards  fails  or  refuses  to  appear, 
the  court  may  order  him  to  pay  the 
costs  occasioned  by  his  default.     Ellis 


t;.  King,  5  Madd.  21 ;  Weeks's  Attorneys 
at  Law,  §  128,  note. 

Nonexisting  Client.  —  An  attorney 
who  brings  suit  in  the  name  of  a  client 
who  does  not  exist,  is  chargeable  with 
costs  though  he  acted  in  entirely  good 
faith.  Attleboro  Nat.  Bank.  v.  Wen- 
dell, 64  Hun  (N.  Y.)  20S. 

1.  Sheriff  and  Clerk  Fees. — An  attor- 
ney has  been  held  responsible  to  the 
sheriff  and  clerk  for  the  fees  of  writs 
delivered  by  him  to  them,  and  neither 
officer  is  required  to  perform  the  serv- 
ices without  prepayment  of  their  re- 
spective fees.  Birkbeck  v.  Stafford,  23 
How.  Pr.  (N.  Y.  Supreme  Ct.)  236,  14 
Abb.  Pr.  (N.  Y.)  285;  Tilton  v.  Wright, 
74  Me.  214,  43  Am.  Rep.  578;  Towle  v. 
Hatch,  43  N.  H.  270. 

An  attorney  is  personally  liable  to 
the  prothonotarj'  for  costs  collected 
which  belong  to  the  latter;  and  he  must 
pay  interest  thereon,  in  case  of  vexa- 
tious dela}'.  Cone  z".  Donaldson,  47  Pa. 
St.  363. 

Attorney  as  Assignee. — Where  the 
attorney  of  the  plaintiff  takes  from  him 
an  assignment  of  the  judgment  recov- 
ered as  collateral  security  for  the 
amount  of  costs  he  has  included  in  such 
judgment,  and  the  plaintiff  continues' 
the  prosecution  of  the  action  through 
an  appeal,  on  which  the  judgment  is 
reversed,  the  attorney  and  assignee  is 
not  liable  for  the  costs.  The  attorney 
having  a  lien  for  the  costs,  his  position 
is  not  changed  by  having  that  right 
established  by  actual  convention.  The 
assignment  of  an  interest  in  a  de- 
mand, as  collateral  to  a  debt,  the  as- 
signor continuing  the  prosecution  of 
the  suit  and  remaining  liable  for  the 
debt  until  it  is  paid,  does  not  render  the 
assignee  liable  for  costs.  Wolcott  xk 
Holcomb,  31  N.  Y.  125. 

Where  an  attorney,  beneficially  inter- 
ested in  an  action  by  virtue  of  an 
agreement  to  compensate  him  for  his 
services  out  of  the  recovery,  brings  the 
suit  in  the  name  of  another,  he  is  liable, 
equally  with  the  plaintiff,  for  the  de- 
fendant's costs.  Voorhees  v.  McCart- 
ney, 51  N.  Y.  3S7;  Bliss  V.  Otis,  i  Dtjn. 
(N.  Y.)  656. 

Indorser  of  Writ. — By  statute,  in  some 
states,  attorneys  indorsing  the  writ 
are  made  responsible  for  costs,  if  the 
plaintiff  is  unable  to   paj-  them  or  is 
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Attorney  for  Nonresident  Plaintiff. — An  attorney  prosecuting  a  suit 
for  a  nonresident  plaintiff  who  has  not  given  security  for  costs  is 
sometimes  held  liable.* 

g.  Infant,  Guardian  and  Next  Friend — infant. — As  a  gen- 
eral rule,  costs  will  not  be  awarded  against  infants  in  suits  to 
which  they  are  parties  ;^  but  the  rule  is  not  universal.  See 
article  Infants. 

Guardian. — The  costs  of  a  suit  unsuccessfully  brought  by  a  guar- 
dian, in  the  management  of  the  estate  of  his  ward,  will  be  granted 
against  the  former ;  and  he  will  be  personally  liable  for  costs 
where  he  is  removed  upon  petition,  but  otherwise  where  the  peti- 
tion for  removal  is  dismissed.    See  article  Guardian  and  Ward. 

Next  Friend. — In -actions  brought  by  infants  or  married  women, 
judgment  for  costs  may  be  rendered  against  the  next  friend, 
if   the    plaintiff    fails   in   the    suit;*    but    in   a    few   states   the 


out  of  the  state.  Booker  v.  Stinchfield, 
47  Me.  340;  Harkness  v.  Farley,  11  Me. 
491 ;  Middlesex  Turnpike  Corp.  v.  Tufts, 
8  Mass.  266;  Chadwick  v.  Upton,  3 
Pick.  (Mass.)  442;  Talbot  v.  Whiting, 
10  Mass.  359;  Miner  v.  Smith,  6  N.  H. 
219;   Woods  V.  Blodgett,  15  N.  H.  569. 

Disbarment. — Costs  of  proceedings  to 
disbar  an  attorney  were  taxed  against 
the  moving  parties.  State  v.  Kemp, 
82  Mo.  213;  Matter  of  Kelly,  62  N. 
Y.  198. 

Attorneys,  when  Parties,  are  now 
liable  for  costs  to  the  same  extent  as 
other  parties.  Foster  v.  Garnsey,  13 
Johns.  (N.  Y.)  465;  Wood  v.  Gibson, 
I  Cow.  (N.  Y.)  597;  Moulton  v.  Hub- 
bard, 6  Johns.  (N.  Y.)  332.  Formerly 
they  were  entitled  to  privilege.  See 
Bailey's  Case,  Johns.  Cas.  (N.  Y.)  32  ; 
Otis  V.  Hall,  3  Johns.  (N.  Y.)  450; 
Walsh    V.  Sackrider,  7  Johns.  (N.  Y.) 

537- 

A  Party,  Not  an  Attorney,  Conducting 
a  suit  in  person,  is  not  entitled  to  costs. 
Stewart  v.  New  York  C.  PI.,  10  Wend. 
(N.  Y.)  597;  People  v.  Steuben  C.  PL, 
12  Wend.  (N.  Y.)  200. 

1.  Carmichael  v.  Pendleton,  Dudley 
(Ga.)  173;  Mackev  v.  Blake,  15  Ga. 
402;  Ross  -'.  Harvey,  32  Ga.  388  ;  Offi- 
cers of  Court  V.  Hines,  33  Ga.  516. 

In  Missouri. — See  Cator  v.  Collins,  2 
Mo.  App.  225. 

New  York. — As  to  the  rule  formerly 
prevailing  in  this  state,  see  Wright  v. 
Black,  2  Wend.  (N.  Y.)  25S;  Jones  v. 
Savage,  10  Wend.  (N.  Y.)  621  ;  Boyce 
V.  Bates,  8  How.  Pr.  (N.  Y.  Supreme 
Ct.)  495;  Moir  V.  Brown,  9  How.  Pr. 
(N.  Y.  Supreme  Ct.)  270;  Sigourney 
V.  Waddle,  9  Paige  (N.  Y.)  381  ;   War- 


ing V.  Barret,  2  Cow.  (N.  Y.)  460; 
People  V.  Marsh,  3  Cow.  (N.  Y.)  334; 
Alexander  v.  Carpenter,  3  Den.  (N. 
Y.)  266. 

2.  A  Guardian  Ad  Litem  will  never  be 
charged  personally'  with  costs.  Perry- 
man  V.  Burgster,  6  Port.  (Ala.)  99; 
Gaines  v.  Ann,  26  Tex.  340. 

In  JVe-w  Tork,  the  rule  is  different. 
Where  a  guardian  ad  liietn  prosecuted 
an  unfounded  claim,  he  was  held  per- 
sonally liable  for  costs,  though  judg- 
ment was  entered,  in  form,  against  the 
infant  plaintiff'.  Schoen  v.  Schles- 
singer,  57  How.  Pr.  (N.  Y.  Supreme 
Ct.)  490,  7  Abb.  N.  Cas.  (N.  Y.)  399; 
Wice  V.  Commercial  F.  Ins.  Co.,  8 
Daly  (N.  Y.)  70;  Hernandez  v.  Bil- 
lotte,  2  N.  Y.  City  Ct.  319;  Grantman 
V.  Thrall,  31  How.  Pr.  (N.  Y.  Supreme 
Ct.)  464;  Wead  v.  Cantwell,  36  Hun 
(N.  Y.)  528. 

But  where,  after  an  action  had  been 
begun  by  an  infant  in  his  own  name,  a 
guardian  ad  litem  was  appointed  to 
prosecute  the  suit  for  him,  and  the  in- 
fant, on  attaining  his  majority,  assumed 
control  of  the  case  and  was  defeated  on 
the  trial,  such  guardian  ad  litem  was 
held  not  liable  for  the  costs.  Spar- 
mann  v.  Keim,  6  Abb.  N.  Cas.  (N.  Y. 
Super.  Ct.)  353. 

3.  Alabama. — Smith  v.  Gaffard,  33 
Ala.  168;  Gray  v.  Gray,  15  Ala.  779; 
Hughes  V.  Hughes,  44  Ala.  698. 

Florida. — Sanderson  -'.  Sanderson, 
20  Fla.  292. 

Georgia. —  Harper  v.  Whitehead,  33 
Ga.  138. 

Indiana. — Holmes  v.  Adkins,  2  Ind. 
398;  Tague  V.  Hay  ward,  25  Ind.  427. 

lotva. — Vance  t^'.  Fall,  48  Iowa  364. 
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contrary  rule  obtains.  * 

Eeimbursement  of  Guardian  and  Next  Friend. — Where  there  is  a  fund  in 
court,  and  the  suit  has  been  conducted  in  good  faith  for  the  bene- 
fit  of  the  person  not  sui  juris,  the  court  may  direct  the  costs  to 
be  paid  out  of  such  fund.^ 

h.  Married  Woman. — Since,  at  common  law,  the  husband  was 
always  joined  with  the  wife  in  suits  against  third  parties,  and  had 
the  management  of  the  cause  (except  in  the  few  instances  where 
she  was  treated  as  sole\  he  alone  was  liable  for  costs ;  but  where 
the  wife  can  now  sue  or  be  sued  alone,  and  a  binding  judgment 
against  her  property  be  rendered,  costs  may  be  granted  against 
her.     See  article  MARRIED  WOMEN. 

i.  Stockholders.  —  As  to  the  liability  of  stockholders  for 
costs  of  corporate  litigation,  see  article  Stock  and  Stock- 
holders. 

j.  Executors  and  Administrators. — As  to  costs  in  suits  or 
actions  where  executors  or  administrators  are  parties,  see  article 
Executors  and  Administrators. 

k.  Trustees  and  Receivers. — As  to  the  liability  of  trustees 
and  receivers  for  costs,  see  articles  Trusts  AND  TRUSTEES ; 
Receivers. 

/.  Garnishee. — As  to  costs  in  garnishment  cases,  see  article 
Garnishment. 

m.  Estate  or  Fund — (i)  In  General. — Wherever  a  fund  has 
been  created  or  brought  into  court  by  the  efforts  of  one,  he  will 
be  allowed  his  costs  therefrom  ;*  and  all  costs  incurred  properly 

Nebraska.  —  Kleffel    v.   Bullock,   8  2.  Waring  v.  Crane,  2  Paige  (N.  Y.) 

Neb.  336.  79;    Voorhees  v.  Polhemus,   36  N.   J. 

Michigan. — Crittenden  v.  Canfield,  Eq.  456;  Pyatt  v.  Pyatt,  44   N.  J.   Eq. 

87  Mich.  152;   Benedict  v.  Beurmann,  491;  McElhenny's   Appeal,  46  Pa.  St. 

90  Mich.  396.  347  ;  Ramsay  v.  Joyce,  McMull.  Eq.  (S. 

Nevj    Tork. — Matter   of    Ryder,    11  Car.)    236,  37    Am.   Dec.   550;  Moyer 

Paige  (N.  Y.)  185.  v.  Fletcher,  56  Mich.  509. 

Tennessee. — Stephenson  v,  Stephen-  But  where    the   action    was  without 

son,  3  Hayw.  (Tenn.)  123.  probaJale  cause,  or  not  for  the  infant's 

Texas. — Johnson  v.  Taylor,  43  Tex.  benefit,  costs  will  not  be  paid  from  the 

121;  Stewart  on  Husband  and  Wife,  §§  fund.     Mowatt  v.  Carow,  7  Paige  (N. 

437-463.  Y.)  328,  32  Am.   Dec.  641 ;    Pearce  v. 

In  North  Carolina,  next  friends  who  Pearce,  9  Ves.  547;  Whitaker  x'.  Mar- 
officiously  and  unnecessarily  cause  lar,  i  Cox's  Cas.  285. 
themselves  to  be  appointed  to  conduct  Both  Parties  in  Fault. — The  expenses 
an  action,  are  chargeable  with  costs,  of  litigation  between  a  guardian  and 
but  the  fact  of  bad  faith  or  mismanage-  ward,  as  to  the  guardian's  accounts, 
ment  must  be  expressly  found.  Smith  should  be  borne  equally  when  both  par- 
ti. Smith,  108  X.  Car.  365.  ties  are  in  fault.    Kingsbury  v.  Powers, 

The  Surety  of  a  next  friend  cannot  be  131  111.  182. 

charged    with    costs    summarily    and  3.    Batten    v.    Dartmouth    Harbour 

without   process.     Hacknej'   v.  Hack-  Com'rs,  45  Ch.  Div.  612;   Whitsett  f. 

ney,  8  Humph.  (Tenn.)  452.  City  Building,   etc.,    Assoc,    3   Tenn. 

1.  Leavitt   v.    Bangor,   41    Me.  458;  Chr526. 

Soule  V.  Winslow,  64   Me.  518;  Smith  In  the  case  of  Baker  t-.  Bancroft,  79 

V.  Floyd,  I   Pick.  (Mass.)  275;  Cran-  Ga.  672,  it  was  said:  "The  usual  rule  is 

dall  V.  Slaid,  11  Met.  (Mass.)  288.  that  in  a  court  of  law  costs  are  to  be 
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and  in  good  faith  by  persons  acting  in  representative  capacities  in 
the  management  of  a  fund  or  estate,  will  either  be  charged  to  the 
fund  in  the  first  instance,  or  allowed  the  representative  in  his 
accounts.  Of  this  proposition  illustrations  have  been  given  above, 
and  others  are  appended  in  the  notes. ^ 

(2)  Constrtiction  or  Contest  of  Will. — As  to  costs  in  actions  and 
proceedings  to  construe  or  to  contest  a  will,  see  articles  PROBATE  ; 
Wills. 

(3)  Interpleader. — As  to  costs  upon  interpleader,  see  article 
Interpleader. 

n.  Interveners. — As  to  costs  upon  intervention,  see  article 
Intervention. 

0.  Suits  in  Forma  Pauperis. — As  to  costs  where  suits  are 
brought  in  forma  pauperis,  see  articles  FORMA  PAUPERIS;  SECU- 
RITY FOR  Costs. 

rv.  Costs  Dependent  on  Amount  in  Controversy  or  Sum  Re- 
COVERED — 1.  Costs  Dependent  on  Amount  of  Demand — a.  In  Gen- 
eral.— Where,  under  statutes,  the-recovery  of  costs  is  made  de- 
pendent on  the  amount  of  the  claim  on  which  suit  is  brought,* 


paid  bj  the  losing  party,  and  not  out 
of  the  estate  or  fund  in  controversy." 

Counsel  Fees. — The  compensation  of 
complainant's  solicitors,  whose  bill 
brings  a  fund  into  the  custody  of  the 
court,  and  by  whose  professional  labors 
all  the  general  creditors  will  be  bene- 
fited, may  be  paid  out  of  the  fund. 
Fechheimer  v.  Baum,  43  Fed.  Rep.  719. 

Counsel  fees  will  not  be  allowed  out 
of  a  fund  where  the  action  of  counsel 
did  not  contribute  to  it  or  to  its  due 
and  proper  administration  for  a  com- 
mon benefit.  Rohrer  v.  Otterback,  22 
Wash.  L.  Rep.  54. 

In  South  Carolina,  where  a  fund  be- 
longing to  many,  and  recovered  in 
equity  by  the  services  of  counsel  em- 
ployed by  one  of  them,  was  charged 
with  the  fee  of  such  counsel,  it  was 
said  to  be  on  the  principle  of  repre- 
sentation or  agency,  not  merely  because 
a  voluntary  beneficial  service  to  all  had 
been  rendered.  This  alone  would  not 
justify  the  charge.  Hand  v.  Savannah, 
etc.,  R.  Co.  21  S.  Car.  162. 

Presumption. —  It  will  not  be  pre- 
sumed that  costs  have  been  improperly 
imposed  upon  an  estate  when  the  record 
does  not  throw  any  light  upon  the  mat- 
ter.    Beardsley  v.  Hill,  61  111.  354. 

1.  Spencer  v.  Strait,  40  Hun  (N.  Y.) 

463- 

Executor. — Keeler  v.  Keeler,  iS  N.  J. 
Eq.  267;  Baxter  v.  Baxter,  43  N.  J.  Eq. 
82 ;  Geddis's    Appeal,  9   Watts   (Pa.) 


284;  Fidelity  Ins.,  etc.,  Co.'s  Appeal, 
99  Pa.  St.  443 ;  Neflf  v.  Neff,  3  W.  L. 
Gaz.  (Ohio)  231. 

Guardian  ad  Litem. — Gott  v.  Cook,  7 
Paige  (N.  Y.)  521. 

De  Lunatico  Proceedings. — Bulows  v. 
O'Neal,  4  Desaus.  (S.  Car.)  394;  Barbo 
V.  Rider,  67  Wis.  598. 

A  party  who  institutes  proceedings 
to  have  the  guardianship  of  an  insane 
person  set  aside,  and  fails,  is  liable  for 
the  costs,  and  such  costs  will  not  be 
charged  upon  the  estate  of  the  insane 
person.  Cochran  v.  Amsden,  104  Ind. 
282. 

Assignee  in  Insolvency.  —  Gott  v. 
Hoschna,  57  Mich.  413;  Booth  v.  Con- 
necticut Mut.  L.  Ins.  Co.,  43  Mich. 
299;  Hvnes  v.  Campbell,  60  Hun  (N. 

Y.)  391' 

In  a  suit  against  an  assignee  in  in- 
solvency, in  which  the  plaintiff  fails  to 
recover,  the  assignee  is  not  properly 
chargeable  with  costs  to  be  paid  out  of 
the  trust  fund.  Griffith  v.  Winborne, 
105  N.  Car.  403. 

2.  See  article  Amount  in  Contro- 
versy, vol.  I,  p.  702. 

Taylor  v.  Blount,  7  Blackf.  (Ind.)  38; 
Hutchenst'.  Smith,  8  Blackf.  (Ind.)  122; 
Ridlon  V.  Emery,  6  Me.  261 ;  Brewer 
V.  Curtis,  12  Me.  51 ;  Crim  v.  Cronk- 
hite,  15  How.  Pr.  (N.  Y.)  250;  Hood- 
less  V.  Brundage,  8  How.  Pr.  (N.  Y. 
Supreme  Ct.)  263 ;  Janney  v.  Funston, 
I  Phila.  (Pa.)  373. 
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care  must  be  taken  to  bring  the  action  in  the  court  having  juris- 
diction, or  costs  will  not  be  allowed  to  the  plaintiff,  and  he  may 
sometimes  be  held  liable  for  them.  But  where  suit  is  instituted 
in  the  proper  court,  costs  are  allowed  upon  recovery  of  judgment. ^ 
d.  Payments  Not  Part  of  Claim, — In  reckoning  the  amount 
of  the  plaintiff's  demand,  with  a  view  of  allowing  costs  when  it 
exceeds  a  certain  amount,  payments  made  by  the  defendant  must 
be  excluded.* 


In  WasJiinffton,  where  a  suit  is 
brought  in  the  District  Court  that 
might  have  been  brought  before  a 
justice  of  the  peace,  costs  are  not  re- 
coverable in  the  event  of  a  judgment 
for  less  than  $ioo;  the  test  of  jurisdic- 
tion is  not  the  amount  recovered,  but 
that  claimed.  Bagley  v.  Carpenter,  2 
Wash.  Ter.  19,  overruling  Ebey  v. 
Engle,  I  Wash.  Ter.  72. 

Party  Estopped,  after  Removal  at  Ms 
Suggestion. — If  a  defendant,  sued  before 
a  justice,  obtains  on  motion  a  dismissal 
of  the  action,  upon  the  ground  of  lack 
of  jurisdiction  by  reason  of  the  accounts 
involved  exceeding  $400,  he  is  by  this 
action  estopped  from  subsequently  al- 
leging in  another  action,  upon  the  same 
cause,  that  the  justice  had  jurisdiction. 
Glackin  v.  Zeller,  52  Barb.  (N.  Y.)  147; 
Bailey  v.  Stone,  41  How.  Pr.  (N.  Y. 
Supreme  Ct.)  346.  See  Strong  r^.  Gran- 
nis,  26  Barb.  (N.  Y.)  125. 

Penalty  for  Want  of  Affidavit.— The 
Court  of  Common  Pleas,  in  Pennsyl- 
vania, has  jurisdiction  of  all  actions  of 
trespass  q.  c.f.  where  the  damages  are 
laid  above  $100,  and  no  penalty'  of  non- 
collecting  costs  is  imposed  for  want  of 
an  affidavit  that  the  claim  is  over  $100. 
Moyer  v.  Illig,  52  Pa.  St.  444. 

1.  French  t'.  Keator,  51  Wis.  290. 
Where  action  was  brought  in  the  Cir- 
cuit Court  for  a  balance  of  less  than 
$500  alleged  to  be  due  from  defendants, 
the  latter  denied  generally,  and  alleged 
full  payment.  The  pleadings  and  re- 
port of  the  referee  for  trial  showed 
that  plaintiflf's  total  account  exceeded 
$700.  The  court  held  that  as  the  an- 
swer put  the  whole  account  in  issue,  a 
justice  would  not  have  had  jurisdiction, 
and  plaintiff  recovered  full  costs,  al- 
though at  the  trial  defendants  admitted 
more  than  half  the  account. 

Eflfect  of  Plea  of  Limitations  as  to  Part. 
— An  indemnity  fee  of  25  cents  and  10 
cents  clerk's  fees,  which,  under  the 
Connecticut  laws,  are  allowed  to  be 
taxed  in  actions  not  within  a  justice's 
jurisdiction   by  reason  of  the  demand 


exceeding  $200,  was  held  properly 
taxed  where  such  a  greater  sum  was 
demanded  in  the  declaration,  and  the 
right  to  recover  it  all  depended  upon 
whether  or  not  the  plea  of  the  statute 
of  limitations  would  be  set  up  as  to  a 
portion  thereof.  Wells  v.  Cooper,  57 
Conn.  52. 

When  Costs  Independent  of  Amount 
Recovered. — In  Minnesota,  an  action  for 
assault  and  battery,  in  which  damages 
are  claimed  for  an  amount  exceeding 
the  jurisdiction  of  a  justice,  was  held 
not  within  the  provision  of  Gen.  Stat. 
1866,  c.  67,  §  21,  as  amended  by  Laws 
1868,  c.  89,  that  in  actions  for  the  re- 
covery of  money  only,  of  which  a  jus- 
tice of  the  peace  has  jurisdiction,  the 
plaintiff,  if  he  recovers  no  more  than 
$50,  shall  recover  no  disbursements, , 
and  if  he  recovers  less  than  that  sum, 
shall  pay  defendant's  costs  and  dis- 
bursements. Greenman  v.  Smith,  20 
Minn.  418. 

Ad  Damnum  Doubled,  where  within 
Justice's  Jurisdiction. —  In  Michigan^ 
where  the  ad  damniun  in  the  declara- 
tion to  an  action  of  tort  brings-  the 
case  within  the  jurisdiction  of  a  justice, 
plaintiff  has  a  right  to  have  the  amount 
doubled  under  the  statute,  the  added 
amount  being  in  the  nature  of  a  pen- 
alty, and  it  may  be  added  to  the  actual 
damages  in  the  same  manner  as  costs. 
Rosevelt  v.  Hanold  (Mich.  18S7),  8 
West  Rep.  789. 

2.  Mills  V.  New  York  C.  P.  10  Wend. 
(N.  Y.)  557,  note;  Matteson  v.  Bloom- 
field,  10  Wend.  (N.  Y.)  556;  Lamoure 
V.  Caryl,  4  Den.  (N.  Y.)  370;  Legg  v. 
Stillman,  2  Cow.  (N.  Y.)  41S;  and  in 
Russell T'.  Bardes  (Supreme  Ct.),  14  N, 
Y.  Supp.  473,  it  was  held  that  in  an  ac- 
tion to  recover  for  work  done  under  an 
agreement  that  it  was  to  be  applied  in 
payment  of  an  existing  liquidated  in- 
debtedness, and  also  of  any  further  ad- 
vances where,  after  deducting  the 
amount  of  the  liquidated  demand,  the 
balance  of  the  contested  items  did  not 
exceed  $400,  the  plaintiff  was  not 
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2.  Costs  Dependent  on  Amount  of  Recovery — a.  In  General — (i) 
Statute  Governs. — Under  the  statutes  regulating  the  practice  in 
the  various  states,  the  plaintiff  is  not  entitled  to  a  judgment  for 
costs  unless  he  recovers  an  amount  sufficient,  according  to  the 
terms  of  the  statute,  to  carry  costs.^ 

The  amount  required  to  be  recovered  to  give  costs  differs 
according  to  the  particular  statutory  provisions  of  each  state.^ 


entitled  to  costs  of  course,  under  Ne-w 
York  Code  Civ.  Pro,,  §§  2863,  3228, 
giving  costs  of  course  in  a  matter  of 
account  exceeding  $400. 

1.  New  York  L.  Ins.  Co.  v.  Waldron, 
9  Dalj  (N.  Y.)  472;  Curlee  v.  Bond,  i 
Brev.  (S.  Car.)  297,  which  held  that 
the  plaintiff  was  not  entitled  unless  the 
verdict  was  for  a  sufficient  sum,  even 
though  the  jury  expressly  found  for 
the  plaintiff,  with  costs. 

In  Vermont,  in  an  action  on  a  book 
account,  the  County  Court  may  deny 
full  costs  to  the  plaintiff  if  he  fails  to 
establish  his  whole  claim.  Watts  v. 
Kavanagh,  35  Vt.  34. 

Contra,  Rand  v.  V^iley,  70  Iowa 
no.  In  Kentucky,  a  plaintiff  can 
demand  full  costs,  however  small  his 
recovery,  in  a  successful  suit  on  a  con- 
tract. Brandies  v.  Stewart,  i  Mete. 
(Ky.)  397.  Also  in  Maine,  under  the 
Mill  Act,  whatever  be  the  damages  re- 
covered. Burrill  v.  Martin,  12  Me.  345. 
So  in  a  suit  by  the  receiver  of  a  mu- 
tual fire  insurance  company  organized 
under  Michiga^i  Act  82  of  1873  to  re- 
cover an  assessment.  Bacon  v.  Clyne, 
70  Mich.  183  ;  Wardle  v.  Townsend,  75 
Mich,  385.  And  in  Te7i7iessee  it  has 
been  held  that  where  there  is  nothing 
admitted  to  be  due,  and  the  whole  de- 
mand is  contested  on  the  ground  of 
fraud,  or  failure  of  consideration,  or 
upon  any  ground,  and  the  claim  is  only 
reduced  in  amount,  the  plaintiff  is  the 
successful  party  under  the  Act  of 
1794,  Code  3197,  and  is  entitled  to  full 
costs.  Gist  V.  Webb,  1  Coldw.  (Tenn.) 
518.  The  court  will  go  no  further  than 
it  did  in  Allison  xk  Thompson,  2  Swan 
(Tenn.)  202,  and  Boothe  f.  Cowan,  5 
Sneed  (Tenn.)  354. 

Amount  Recovered  must  be  Ascer- 
tained before  final  judgment  as  to  costs 
can  regularly  be  given.  So  decided 
where  on  a  trial  without  jury  the  court 
found  that  the  plaintiff  to  a  suit  on  a 
note  had  received  damages,  but  failed 
to  mention  an  amount.  Hemingway  v. 
Peter,  25  Mich.  202. 

Suit  Unnecessary. — A  plaintiff  recov- 


ering no  more  than  he  could  have  ob- 
tained without  suit  is  not  entitled  to 
costs.  Harland  v.  Eastland,  Hard. 
(Ky.)  599- 

Amount  "Established  at  the  Trial" 
does  not  include  a  claim  proved  frima 
facie,  but  defeated  by  counter  proof, 
as  hy  proof  of  payment.  Spring  Val- 
ley Shot,  etc.,  Co.  V.  Jackson,  2  Sandf. 
(N,  Y.)  622. 

Sum  Recovered  does  Not  Include 
Counter-claim. — In  Westacott  v.  Bevan 
(1891),  I  Q^B.  774,  it  was  held  that  a 
claim  and  counter-claim  must  be  treated 
as  one  action, 'for  the  purpose  of  deter- 
mining the  solicitor's  right  to  a  charg- 
ing order  for  his  costs;  and  the  sum  re- 
covered is  the  balance  after  deducting 
a  counterclaim.  See  also  Spring  Val- 
lev  Shot,  etc.,  Co.  v.  Jackson,  2  Sandf. 
(N.  Y.)  622. 

2.  California. — Himes  v.  Johnson, 
61  Cal.  259;  Esmond  v.  Chew,  17  Cal. 

336. 

India7ia. — Clark  v.  Wildridge,  5  Ind. 
176;  Nelson  v.  Robertson,  7  Ind.  531  ; 
Ward  V.  Hershberger,  38  Ind.  76;  Rob- 
erts V.  Nodwift,  8  Ind.  339;  Bates  v. 
Kuhn,  12  Ind.  355;  Nelson  v.  State,  2 
Ind.  249;  Wathen  v.  Fare,  17  Ind.  320; 
Martin  v.  Custer,  18  Ind.  99;  Edmonds 
V.  Paskins,  8  Blackf.  (Ind.)  196;  Colum- 
bus, etc.,  R.  Co.  V.  Watson,  26  Ind.  50; 
Mills  V.  Rosenbaum,  103  Ind.  152; 
Berry  v.  Merom,  120  Ind.  i6i ;  Moore 
V.  Newland,  90  Ind.  409;  Hedrick  v. 
Kramer,  i  Wils.  (Ind.)  112;  Sinclair  f. 
Roush,  14  Ind.  450;  Willman  v. 
Clouser,  16  Ind.  318, 

Kentucky. — Huling  v.  Rife,  3  J.  J. 
Marsh.  (Ky.)587;  Carrington  t». Combs, 
3  J.  J.  Marsh.  (Ky.)  308;  Brown  v. 
Pollard,  6  J.  J.  Marsh.  (Ky.)  116;  Wells 
V.  Com.,  8  B.  Mon.  (Ky,)'459. 

Maine. — Gilman  v.  Portland,  51  Me. 

457- 

Massachusetts.  — 'Joannes  v.  Pang- 
born,  6  Allen  (Mass.)  243;  O'Connor 
V.  Wyeth,  14  Allen  (Mass.)  159;  Hill- 
man  V.  Whitney,  2  Allen  (Mass.)  268; 
Fisk  -'.  Gray,  100  Mass.  191 ;  Holmes 
V.  Leland,  i  Gray  (Mass.)  ('05. 
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(2)  Interest  and    Costs  Not    Considered. — In    determining   the 


Michigan.  —  Strong  v.  Daniels,  3 
Mich.  466;  Inkster  v.  Carver,  16  Mich. 
484;  Ladd  V.  Duncan,  23  Mich.  285; 
Read  v.  Horner,  90  Mich.  152;  Stortz  v. 
Ingham  County,  38  Mich.  243;  Dike- 
man  T'.  Harrison,  38  Mich.  617;  Gurney 
V.  St.  Clair,  11  Mich.  202. 

Missouri. — Stewart  v.  Lee,  21  Mo. 
513;  Skinner  v.  Lee,  21  Mo.  517. 

Ne-M  Hampshire. — Rumney  v.  Ells- 
worth, 4  N.  H.  225;  Stevens  v.  Gilson, 
9  N.  H.  106. 

New  Jersey. — Stille  v.  Jenkins,  15 
N.  J.  L.  302  ;  Hughes  %'.  Hughes,  3  N. 
J.  L.  164;  Presbyterian  Church  v.  An- 
druss,  21   N.J.  L.  325. 

Netu  7'ork. — Peet  v.  Warth,  i  Bosw. 
(N.  Y.)  653;  Crane  v.  Holcomb,  2 
Hilt.  (N.  Y.)  269;  Trust  v.  Pirsson,  i 
Hilt.  (N.  Y.)  292,  3  Abb.  Pr.  (N.  Y.) 
84;  Hoodless  V.  Brundage,  8  How.  Pr. 
(N.  Y.  Supreme  Ct.)  263;  Laughran 
V.  Orser,  15  How.  Pr.  (N.  Y.  Super. 
Ct.)  281  ;  Worden  v.  Brown,  14  How, 
Pr.  (N.  Y.  Supreme  Ct.)  327;  Lands- 
berger  v.  Magnetic  Tel.  Co.,  8  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  35;  Van 
Home  V.  Petrie,  Col.  &  C.  Cas.  (N. 
Y.)  390;  Seaman  v.  Bailey,  Col.  &  C. 
Cas.  (N.  Y.)  391  ;  Spence  v.  White,  i 
Johns.  Cas.  (N.  Y.)  102;  Porter  v. 
Lane,  8  Johns.  (N.  Y.)  357;  Wood  v. 
Gibson,  i  Cow.  (N.  Y.)  597;  Ross  v. 
Dole,  13  Johns.  (N.  Y.)  306;  Aber- 
nathy  v.  Abernathy,  2  Cow.  (N.  Y.) 
413;  Hasbrouck  •;;;.  Schoonmaker,  9 
Cow.  (N.  Y.)  692;  Waterman  v.  Van 
Benschotten,  13  Johns.  (N.  Y.)  425; 
Bigelow  t'.  Stearns,  19  Johns.  (N.  Y.) 
168;  Haff  V.  Hutchinson,  i  Cow.  (N. 
Y.)  415;  Goodrich  v.  Stewart,  3  Wend. 
(N.  Y.)  439;  Van  Home  v.  Petrie,  2 
Cai.  (N.  Y.)  213;  Steele  v.  Western 
Inland  Lock  Nav.  Co.,  2  Johns.  (N.  Y.) 
283;  Ross  V.  Dole,  13  Johns.  (N.  Y.) 
306;  Youngs  V.  Van  Schaick,  5  Cow. 
(N.  Y.)  281;  Matteson  v.  Bloomfield,  10 
Wend.  (N.  Y.)  555;  Mills  v.  New 
York  C.  P.,  10  Wend.  (N.Y.)  557,  note  ; 
Parker  v.  Raddiff,  14  Wend.  (N.  Y.) 
68;  Hamlin  v.  Hart,  4  Cow.  (N.Y.) 
396;  Chandler  7'.  Duane,  10  Wend.  (N. 
Y.)  563;  Howe  X'.  Goodrich,  iS  Wend. 
(N.  Y.)  560;  Shorke  v.  Charles,  18 
Wend.  (N.  Y.)  616 ;  Wickham  v.  Seely, 
18  Wend.  (N.  Y.)  649;  Rich  v.  Hus- 
son,  I  Duer  (N.  Y.)  617;  Brady  v. 
Durbrow,  2  E.  D.  Smith  (N.Y.)  78; 
Lultgor  V.  Walters,  64  Barb.  (N.  Y.) 
417;  Ract  t;.  Duviard-Dime  (Supreme 


Ct.),4  N.  Y.  Supp.  161;  Naumam  v. 
Braun  (City  Ct.),  14  N.  Y.  Supp.  139; 
Laughran  v.  Orser,  15  How.  Pr.  (N. 
Y.  Super  Ct.)  281;  Worden  v.  Brown, 
14  How.  Pr.  (N.  Y.  Supreme  Ct.)  327; 
Ryan  v.  Doyle,  40  How.  Pr.  (N.  Y. 
Supreme  Ct.)  215;  Beeker  t;.  Piatt,  7 
Johns.  (N.Y.)  555;  Bailey's  Case,  i 
Johns.  Cas.  (N.  Y.)  32  ;  Clapp  v.  Rey- 
nolds, 2  Johns.  Cas.  (N.  Y.)  409;  Mc- 
Gregor V.  Loveland,  i  Cai.  (N.  Y.)  66; 
Alcott  V.  Phelps,  I  Cow.  (N.  Y.)  170; 
People  V.  Chapman,  i  Cow.  (N.  Y.j 
214;  People  V.  Hallett,  4  Cow.  (N.  Y.) 
68;  Case  of  Costs,  17  Johns.  (N.  Y.) 
109;  Hulin  V.  Rockwell,  9  Cow.  (N. 
Y.)  652 ;  Burt  v.  Crosby,  9  Wend.  (N. 
Y.)  460;  New  York  State  Bank  v. 
Wood,  10  Wend.  (N.  Y.)  626;  Pearson 
V.  Cole,  22  Wend.  (N,  Y.)  652  ;  Sea- 
man V.  Bailey,  2  Cai.  (N.  Y.)  214;  Lati- 
mer V.  Barton,  i  Wend.  (N.  Y.)  278; 
Mumford  v.  Withey,  i  Wend.  (N.  Y.) 
279;  Scott  V.  Elmendorf,  12  Johns.  (N. 

Y.)  315- 

Ohio. — Lawson  v.  Perry,  Wright 
(Ohio)  242;  Brunaugh  v.  Worley,  6 
Ohio  St.  597;  Linduff  t'.  Stoubenville 
Plank-road  Co.,  14  Ohio  St.  336. 

Oregon. — Mason  v.  Riner,  iS  Oregon 
153;  Roberts  v.  Carland,  i  Oregon  332; 
Purvis  V.  Kroner,  18  Oregon  414;  Ray- 
burn  V.  Hurd,  19  Oregon  59;  Hayden 
T'.  Waymire,  10  Oregon  367. 

Pennsylva7iia. — Steffen  f.  Hartzell, 

5  Whart.  (Pa.)  44S ;  McCafferty  v. 
Crew,  26  W.  N.  C.  (Pa.)  352;  Grabau 
V.  Hirshfield,  9  Pa.  Co.  Ct.  Rep.  159; 
Minnich  v.  Lawall,  i  Pa.  Dist.  Rep.  762, 

6  Kulp  (Pa.)  487;  DeflFenback  v.  Carr, 
I  Pa.  Dist.  Rep.  129;  M'Kisson'  v. 
Steel,  I  Yeates  (Pa.)  i  ;  Cornogg 
V.  Abraham,  i  Yeates  (Pa.)  252; 
M'Laughlin  v.  Scott,  1  Bijin.  (Pa.)  61; 
Simonds  v.  Barton,  76  Pa.  St.  434. 

South  Carolina. — Douglas f.  Nother- 
shead,  i  Brev.  (S.  Car.)  42;  Cloud  v. 
Sledge,  Harp.  (S.  Car.)  367. 

Wisconsin. — Dunning  v.  Faulkner, 
10  Wis.  394;  Corcoran  v.  Webster,  50 
Wis.  125;  White  v.  Hale,  47  Wis.  424; 
Millett  V.  Hayford,  i  Wis.  401, 

United  States. — Hamilton  v.  Bald- 
win, 41  Fed.  Rep.  429;  Gibson  v.  Mem- 
phis, etc.,  R.  Co.,  31  Fed.  Rep.  553 ; 
Leeds  v.  Cameron,  3  Sumn.  (U.  S.) 
488;  Kneass  v.  Schuylkill  Bank,  4 
Wash.  (U.  S.)  106;  Green  v.  Liter,  8 
Cranch  (U.S.)  229;  Greene  t'.  Bate- 
man,    2    Woodb.    &    M.    (U.    S.)    359; 
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amount  of  the  plaintiff's  recovery  for  the  purpose  of  awarding 
costs,  the  weight  of  authority  holds  that  neither  interest  accruing 
nor  any  costs  of  the  action  should  be  included  as  part  of  the 
plaintiff's  recovery.* 

(3)  Recovery  of  Nominal  Damages. — Where  nominal  damages 
only  are  recovered,  the  awarding  of  costs  depends,  generally,  upon 
local  statutory  provisions.^ 

(4)  Reasonable  Expectation  of  Greater  Recovery.  —  In  some 
states  costs  are  allowed  the  plaintiff  who  recovers  below  the  lim- 
ited amount,  if  he  had  a  reasonable  expectation  of    recovering 


Gibson  v.  Memphis,  etc.,  R.  Co.,  31  Fed. 
Rep.  553;  Eastman  v.  Sherry,  37  Fed. 
Rep.  844;  Johnson  v.  Watkins,  40  Fed. 
Rep.  187. 

Enirland. — Millington  v.  Harwood 
(1892),  2  Q^  B.  166. 

1.  Trov  City  Bank  v.  Grant,  i  How. 
Pr.  (N."  Y.)  135,  holding  that  the 
amount  of  the  "recovery,"  as  used  in 
the  statute  of  costs,  means  the  dam- 
ages, and  interest  cannot  be  included. 

Under  a  statute  requiring  a  recovery 
of  over  $25  to  give  costs,  where  the  jury 
give  $25  damages  and  six  cents  costs 
the  latter  cannot  be  regarded  as  a  part 
of  the  recovery  in  order  to  bring  the 
amount  above  $25.  But  the  statute 
operates  on  the  jury  as  well  as  the 
court,  and  the  plaintiff"  is  not  entitled  to 
even  the  costs  found  by  the  jurj',  but 
must  pay  them  to  the  defendant.  Hill 
V.  Sackett,  Liv.  Jud.  Op.  (N.  Y.)  31. 
Nor  is  a  recovery  of  $50  damages  and 
six  cents  costs  one  above  .$50  within 
the  statute.  Van  Home  v.  Petrie,  Col. 
&  C.  Cas.  (N.  Y.)  390;  Seaman  v. 
Bailey,     Col.     &     C.     Cas.     (N.    Y.) 

391- 

Defeat  of  Statutory  Intent. — Where, 
by  reason  of  the  accumulation  of  in- 
terest pending  an  apppal,  the  effect  of 
a  literal  construction  of  the  statute 
regulating  costs  would  defeat  and  re- 
verse the  intention  thereof,  such  a  con- 
struction must  not  be  given.  Bailey  v. 
James,  64  Tex.  546. 

In  Some  Cases  Allowed. — In  Douglass 
V.  Nichols,  133  Mass.  470,  the  court 
held  that  on  recovery  of  a  verdict  of 
$20  debt  and  $1.16  interest  the  plaintiff 
could  recover  costs,  under  a  statute  al- 
lowing costs  where  he  "finally  recov- 
ers" more  than  .$20  "debt  or  damages." 
And  where  a  stipulation  provided  for 
a  recovery  of  $235  and  interest,  in  the 
event  of  plaintiff's  recovery,  and  the 
case  was  so  long  continued  that  the  in- 
terest carried  the  sum  to  be  recovered 


5  Encyc.  PI.  &  Pr.— n 


above  $250,  it  was  held  that  judgment 
should  be  given  for  the  whole  amount, 
and  costs  so  taxed.  Minturn  v.  Main, 
2  Sandf.  (N.  Y.)  737. 

Case  Delayed  by  Defendant. — Under 
Maine  Stat.  1822,  c.  193,  ^  4,  on  an  ap- 
peal by  plaintiff  with  the  result  of  a 
verdict  of  less  than  $100,  and  judgment 
thereon  having  been  delayed  by  de- 
fendant's motion  for  a  new  trial,  until 
at  last  the  interest  increased  the  amount 
for  which  judgment  should  be  given  to 
over  $100,  the  plaintiff  was  held  entitled 
to  costs  on  the  appeal.  Boothbay  v. 
Wiscasset,  3  Me.  354. 

2.  In  Dexter  v.  Alfred,  74  Hun  (N. 
Y.)  259,  the  defendant  was  held  entitled 
to  costs,  where  title  to  real  property 
was  not  involved. 

And  in  Wisconsin  a  jtidgment  for 
nominal  damages  does  not,  under  the 
statutes,  entitle  plaintiff  to  costs,  but 
they  may  be  rendered  against  him. 
Laubenheimer  v.  Mann,  19  Wis.  519. 
But  see  Eaton  t;.  Lyman,  30  Wis.  41, 
where  in  any  action  in  the  Circuit 
Court,  a  judgment  for  nominal  dam- 
ages was  held  to  carrj'  costs. 

An  Administrator  who  recovers  but 
nominal  damages  for  the  death  of  his 
intestate  can  recover  full  costs,  under 
NeiuTork  Code  Civ.  Pro.,  §  3228,  which 
provides  that  a  plaintiff  is  entitled  to 
costs  upon  a  judgment  in  his  favor  in 
the  case  specified  in  §  2863,  subd.  3,  of 
an  action  brought  under  §  1902,  which 
gives  administrators  power  to  recover 
for  the  killing  of  their  intestates,  and 
he  is  not  deprived  of  such  right  hy 
§  3228,  subd.  4,  providing  that  in  an 
action  other  than  those  specified  in 
such  section,  in  which  the  complaint 
demands  judgment  for  money  only,  the 
plaintiff  shall  not  be  entitled  to  costs 
unless  he  recovers  $50.  Silberstein 
V.  Wm.  Wicke  Co.,  29  Abb.  N.  Cas. 
(N.  Y.  Super.  Ct.)  293,  22  N.  Y. 
Supp.  171. 
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more  than  such  sum.* 

(5)  Miscellaneous. — Other  and  unclassifiable  points  bearing  on 
this  subject  appear  in  the  notes.* 


1.  Herrick  v.  Fuller,  5  N.  H.  247; 
Gale  V.  Emerj',  16  N.  H.  83;  Ames  v. 
Cidy,  6  N.  H.  59;  Gibson  v.  Memphis, 
etc..  R.  Co.,  31  Fed.  Rep.  5 153, "holding 
also  that  where  a  discretion  in  the  mat- 
ter is  given  the  court,  costs  should  not 
be  allowed  plaintiff  where  no  such 
reasonable  expectation  could  exist.  In 
Cojiitecticut,  on  recovery  of  less  than 
$500,  it  was  held  that  the  court  would 
not  tax  costs  against  plaintiff  where 
there  was  good  reason  for  supposing 
he  was  entitled  to  recover  more  than 
$;oo.  Cottle  V.  Payne,  3  Day  (Conn.) 
289. 

Unlawful  Expulsion  from  Cars. — 
Where  the  action  in  the  U.  S.  Circuit 
Court  was  for  the  unlawful  expulsion 
from  the  defendant's  railroad  cars  of 
the  plaintiff  and  her  two  children  as 
passengers,  the  court  held  the  nature 
of  the  case  quite  conclusive  of  the 
plaintiff's  fair  and  reasonable  expecta- 
tion of  recovering  more  than  the  limit 
fixed  in  U.  S.  Rev.  Stat.,  §  968,  to  en- 
title her  to  recover  costs.  However, 
under  the  statute,  her  motion  to  be  al- 
lowed costs  must  be  overruled,  but  the 
motion  urged  by  the  defendant  to  com- 
pel her  to  pay  costs  will  also  be  over- 
ruled. Gibson  v.  Memphis,  etc.,  R. 
Co.,  31  Fed.  Rep.  553. 

Expectation  Founded  on  Misapprehen- 
sion of  the  Law. — Under  Massachusetts 
Stat.  1783,  c.  52,  §  3,  which  allowed  but 
half  as  much  cpsts  as  damages,  in  cer- 
tain cases,  unless  in  the  opinion  of  the 
court  "  the  plaintiff  had  a  reasonable 
expectation  of  larger  damages,"  the 
court  held  that  such  an  expectation 
founded  on  a  misapprehension  of  the 
law  would  not  suffice.  Toppan  v. 
Atkinson,  2  Mass.  365.  See  Bickford 
V.  Page,  2  Mass.  455,  462,  note. 

No  Expectation  Possible. — A  plaintiff 
on  removal  to  the  Circuit  Court  recov- 
ered less  than  if!  100,  and  offered  no  evi- 
dence of  a  demand  over  $500,  and  from 
the  circumstances  of  the  case  it  was 
clear  none  could  be  offered.  The  court 
required  him  to  pay  costs.  Roop  v. 
Brubacker,  i  Rawle  (Pa.)  304. 

Entry  on  the  Record. — Under  Missis- 
sippi Code  iS8o,  §  1497,  providing  that 
if  plaintiff  shall  recover  no  more  than 
$150  he  shall  recover  any  costs,  unless 
the  judge  be  of  the  opinion,  and  so 


enter  on  the  record,  that  the  plaintiff 
had  reasonable  ground  to  recover  more 
than  if  1 50,  such  entry  must  be  made  at 
the  term  at  which  the  judgment  is 
rendered.  Shackelford  f.  Levy,  63 
Miss.  125.  But  the  provision  has  only 
reference  to  actions  ex  contractu; 
and  such  certificate  is  not  required  in 
an  action  against  a  railroad  company 
for  damages  to  land  by  an  improper 
construction  of  its  railroad.  Kansas 
City,  etc.,  R.  Co.  v.    Mabry,   67    Miss. 

131- 

2.  Amendment — New  Grounds  of  Re- 
covery.— A  plaintiff,  on  setting  up  by 
amendment  new  grounds  of  recovery 
which  have  accrued  since  suit  was 
brought,  and  failing  in  his  original 
action,  should  be  ordered  to  pay  all 
costs  up  to  the  filing  of  the  amend- 
ment.    Ballard  v.  Carmichael,  83  Tex. 

355- 

Jury  must  Assess  Sum  Certain  for 
Costs. — ^Judgment  will  not  be  entered 
for  the  costs  as  damages,  if  the  jury 
have  not  assessed  a  sum  certain  for 
costs.  Curlee  v.  Bond,  i  Brev.  (S, 
Car.)  297. 

Action  upon  Contract. — A  suit  to  re- 
cover moneys  had  and  received  for  the 
use  and  benefit  of  the  plaintiff,  where 
the  liability  is  created  by  statute,  was 
held  to  be  an  action  upon  contract 
within  §  2921,  Wisconsin  Rev.  Stat., 
limiting  the  amount  of  costs  recover- 
able in  such  actions.  Oak  Grove  v. 
Juneau,  66  Wis.  534. 

"  Finally  Recovers,"  as  used  in  a  stat- 
ute designating  the  amount  of  judg- 
ment requisite  to  entitle  the  plaintiff'  to 
costs,  refers  only  to  the  ultimate  judg- 
ment of  the  court.  Fisk  v.  Gray,  100 
Mass.  igi. 

Costs  of  Quashing  Execution. — Where 
a  party  essays  to  collect  the  whole 
amount  of  a  judgment,  and  the  execu- 
tion is  quashed  except  for  a  part,  the 
defendant  in  the  execution  can  recover 
the  costs  of  the  proceeding  for  quash- 
ing. Barnes  v.  Robinson,  4  Yerg. 
(Tenn.)  1S6. 

Plea  of  Limitations. — On  a  suit  on 
two  notes,  on  one  of  which  the  plaintiff 
was  successful,  but  on  the  other  he  lost 
through  a  plea  of  the  statute  of  limita- 
tions by  the  defendant,  it  was  held 
under  §  3234  of  the  New   Tork  Code, 
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b.  In  Cases  of  Appeal — (i)  Plaintiff  Recovering  Less. — 
Where  on  appeal  the  plaintiff's  recovery  is  less  than  that  awarded 
him  in  the  inferior  court,  he  is  generally  adjudged  to  pay  the 
costs.^ 

(2)  Reversal  for  Plaintiff. — If  the  plaintiff  appeals,  and  succeeds 
in  having  an  adverse  judgment  reversed,  the  awarding  of  costs 
depends  on  the  laws  of  the  different  states,  and  the  amount  of 
recovery  by  plaintiff.* 


that  each  party  could  recover  costs. 
Blashfield  v.  Blashfield,  41  Hun  (N. 
Y.)  249. 

Removal  from  State  to  Federal  Court. 
— On  removal  of  a  cause  from  a  state 
to  a  U.  S.  Circuit  Court,  under  the  Act 
of  Congress,  the  plaintiff  is  entitled  to 
costs  though  he  recover  less  than  $500. 
Ellis  t'.  Jarvis,  3  Mason  (U.  S.)  457; 
Field  V.  Schell,  4  Blatchf.  (U.  S.)  435. 

But  where,  on  the  removal  from  a 
New  York  state  court  to  a  federal 
court,  of  an  action  to  recover  $300  al-' 
leged  excessive  duties  paid,  the  recovery 
is  but  twenty-two  cents,  neither  party 
can  recover  costs.  Richter  v.  Magone, 
47   Fed.  Rep.  192. 

Settlement  out  of  Court. — Where  a 
suit  regarding  a  note  is  settled  out  of 
court,  with  no  agreement  as  to  who 
shall  pay  the  costs  of  the  action,  the 
plaintiff  can  recover  the  costs  up  to  the 
date  of  settlement.  Catts  v.  Clements, 
6  Houst.  (Del.)  348. 

Deduction  for  Usury. — Where,  after 
a  deduction  for  usury,  the  plaintiff  re- 
covers but  a  part  of  his  claim,  he  can- 
not, under  Massachusetts  Rev.  Stat., 
recover  costs.  Mansur  v.  Wilkins,  i 
Met.  (Mass.)  48S. 

Under  Maine  Rev.  Stat.,  c.69,  §  7,  the 
defendant  is  not  entitled  to  costs  where 
the  damages  in  an  action  on  a  note 
alleged  to  be  usurious  are  reduced  by 
the  voluntary  act  of  the  plaintiff  in 
indorsing  the  amount  received  as  usu- 
rious interest  on  his  note,  and  not  re- 
duced by  the  oath  of  the  defendant. 
However,  by  Act  of  July  22,  1846,  c.  192, 
the  defendant  recovers  costs  upon  re- 
duction of  damages  by  proving  usurious 
interest.  Cummings  v.  Blake,  29  Me. 
105.  And  see  Knight  v.  Frank,  48  Me. 
320. 

1.  Jones  V.  Spencer,  36  Ark.  82 ; 
Spence  v.  Owen  County,  117  Ind.  573. 
Also  in  Texas,  in  the  absence  of  good 
cause  to  the  contrary.  Phillips  v.  Sass, 
I  Tex.  App,  Civ.  Cas.,  §  246;  Handel 
V.  Kramer,  i  Tex.  App.  Civ.  Cas., 
(j  828;  International, etc.,  R.  Co.  t'.John-- 


son,  I  Tex.  App.  Civ.  Cas.,  §  355 ; 
Phillips  V.  Adkins,  i  Tex.  App.  Civ. 
Cas.,  §  293. 

Sworn  Statements  of  Jurors. — Nor  do 
sworn  statements  of  jurors  that  they 
intended  to  give  plaintiff  a  larger  ver- 
dict, justify  the  court  in  adjudging 
the  costs  otherwise  than  in  favor  of  the 
defendant,  under  a  statute  giving  him 
costs  upon  a  new  trial  in  the  County 
Court,  where  judgment  recovered 
against  him  is  less  than  that  in  the  jus- 
tice's court.  Rogers  v.  Fox  (Tex.  App. 
1S90),  16  S.  W.  Rep.  781. 

Interest  and  Attorney's  Fees  Part  of 
Appeal  Judgment. — For  the  purpose  of 
deciding  as  to  costs,  under  a  statute 
providing  that  on  appeal  from  a  jus- 
tice's court  costs  shall  follow  the  judg- 
ment in  the  Circuit  Court,  except  when 
appellant  reduces  the  judgment  against 
him  $5  or  more,  the  interest  and  attor- 
ney's fees  included  in  the  cause  of  ac- 
tion and  recovered  in  the  Circuit  Court, 
hut  not  accrued  and  recoverable  at  the 
time  of  the  rendition  of  judgment  by 
the  justice,  must  be  considered  a  part 
of  the  Circuit  Court  judgment.  Groves 
V.  Wiles,  I   Ind.  App.  174. 

In  Massachusetts  it  was  held  that  if 
the  plaintiff  in  an  action  which  was 
commenced  in  the  police  court  of  Bos- 
ton before  Stat.  1859,  c.  196,  §  25,  went 
into  effect,  has  appealed  from  a  judg- 
ment rendered  in  his  favor,  and,  after 
the  Gen.  Stat,  went  into  effect,  recov- 
ered in  the  Superior  Court  less  than  in 
the  court  below,  the  defendant  is  en- 
titled to  recover  full  costs,  but  not  the 
plaintiff.  Brigham  v.  Dole,  2  Allen 
(Mass.)  49. 

2.  In  Maine,  in  an  action  in  the 
Lewiston  Municipal  Court,  defendant 
recovered  judgment  upon  a  set-off. 
On  recovery  of  less  than  $20  on  appeal, 
the  plaintiff  was  held  entitled  to  full 
costs.  Estes  V.  White,  61  Me.  22. 
But  where,  on  judgment  for  defendant 
in  the  Common  Pleas,  the  plaintiff  ap- 
peals and  in  the  Supreme  Judicial  Court 
recovers  less  than  $100,  he  is  entitled 
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(3)  Judgment  for  Defendant. — Where,  upon  appeal,  it  is  de- 
cided that  the  defendant  is  entitled  to  judgment,  he  is  generally- 
entitled  to  costs.* 

When  Several  Defendants. — When  several  defendants 


c. 
are 
is  th 


sued  jointly,  the  amount  of  recovery  against  them  all  jointly 
le  sum  considered  in  determining  the  awarding  of  costs.* 
d.  Jurisdiction  as  Affecting  Costs — (i)  Within  Exclusive 
Jurisdiction  of  Upper  Court. — Recovery  in  an  action  instituted  in 
an  upper  court,  which  is  within  the  exclusive  jurisdiction  of  that 
court,  entitles  the  plaintiff  to  costs,  although  the  judgment  in  his 
favor  be  less  than  the  limited  amount  to  carry  costs  ordinarily.* 


to  costs  only  in  the  court  below,  while 
the  defendant  recovers  costs  subsequent 
to  the  appeal  under  the  statute.  Leigh- 
ton  V.  Boody,  3  Me.  42. 

In  Nebraska,  where  a  party  appealed 
to  the  District  Court  from  an  adverse 
judgment  in  the  County  Court,  and  re- 
covered $17,  he  was  held  liable  for  all 
his  costs  under  Neb.  Gen.  Stat.,  §  986. 
Weast  V.  Sheppard,  10  Neb.  508. 

In  New  York,  the  statute  providing 
that  on  appeal  from  a  justice's  decision, 
if  the  verdict  is  more  favorable  to  ap- 
pellant by  .$10  than  the  verdict  below, 
he  is  entitled  to  recover  costs  on  ap- 
peal, was  held  to  apply  when  he  was 
defeated  in  the  court  below,  although 
the  provision  rather  implies  a  judgment 
there  in  his  favor.  Vogel  v.  Schlueter, 
73Hun(N.  Y.)595. 

1.  In  Foster  v.  Hausman,  55  Minn. 
157,  the  court  held  that  where  the  de- 
fendant succeeds  on  the  only  matter 
litigated  in  the  action  and  appeal,  he 
is  entitled  to  costs,  although  he  does 
not  reduce  plaintiff's  recovery  one- half. 

Reversal  upon  Appeal — Extra  Costs. — 
Under  jV<7w  2^orA'Code,  §371,  the  rever- 
sal upon  appeal  bj'  the  Common  Pleas 
general  term,  of  a  judgment  rendered 
against  a  defendant  by  a  district  court 
of  New  York  City  for  over  $50,  enti- 
tles the  defendant  to  $10  extra  costs  as 
part  of  the  costs  of  the  District  Court. 
Boyd  V.  Disbrow,  58  How.  Pr.  (N.  Y. 
C.  PL)  399. 

2.  Johnson  v.  Mississippi,  etc.,  R. 
Co.,  31  Fed.  Rep.  551.  This  case  was 
a  suit  against  three  railroad  companies 
for  damages  for  $io,ooo  resulting  to 
the  plaintiff  from  the  laying  of  defend- 
ants' railroad  tracks  in  front  of  his 
property,  and  judgment  was  given  for 
$700  to  the  plaintiff,  and  apportioned 
among  the  defendants,  each  judgment 
being  less  than  $500.  On  motion  to 
vacate  the  judgment  as  to  costs,  under 


U.  S.  Rev.  Stat.,  §  968,  the  court  held 
it  to  be  too  late  to  make  the  objection 
that  the  suits  should  have  been  sepa- 
rately brought,  or  to  escape  costs  caused 
by  defendants'  act  in  separating  the 
judgment  for  their  own  benefit,  under 
Thompson's  Code  (Tenn.),§§  2973,  2975. 
Section  968,  supra,  was  held,  therefore, 
not  to  apply.  In  Hempy  v.  Ransom, 
33  Ohio  St.  312,  the  point  was  not 
decided,  and  it  was  put  as  a  queer e 
whether  on  an  action  originating  in 
the  Common  Pleas  on  a  joint  claim 
exceeding  $100,  plaintiff  could  recover 
costs  when  his  several  recovery  against 
one  defendant  alone  was  below  $100. 

One  Cost  Bill  Togetber.— On  judgment 
rendered  against  some  of  several  de- 
fendants, and  for  the  rest,  the  latter 
are  entitled  to  but  one  bill  of  costs 
together,  not  a  separate  bill  for  each. 
Sanford  v,  French,  45  Conn.  102. 

3.  Whitney  v.  Daggett,  6  Abb.  N. 
Cas.  (Brooklyn  City  Ct.)  434;  Pyle  v. 
Hand  County,  i  S.  Dak.  385,  the  recov- 
ery in  both  cases  being  below  $50.  See 
also  Gilman  v.  Portland,  51  Me.  457, 
an  action  against  a  town  by  a  master  of 
a  house  of  correction  to  recover  ex- 
penses incurred  in  support  of  a  pauper 
therein,  and  whose  recovery  was  under 
$20.  Also  Gurney  v.  St.  Clair,  11  Mich. 
202,  where  the  defendant  being  a  mu- 
nicipal corporation,  a  justice  had  no  ju- 
risdiction, and  the  recovery  was  less 
than  $100. 

Where  no  statutory  method  was  pro- 
vided for  service  of  a  justice's  summons 
upon  the  defendant,  a  foreign  corpora- 
tion, the  jurisdiction  of  theCircuit  Court 
was  exclusive,  and  a  recovery  of  under 
$100  carried  costs.  Reath  v.  Western 
Union  Tel.  Co.,  89  Mich.  22. 

Suit  for  Accounting. — In  a  suit  against 
an  agent  in  the  District  Court  for  an  ac- 
counting, a  recovery  of  less  than  $200 
is  not  sufficient  reason  for  not  allowing 
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(2)  Within  Jurisdiction  of  Justice. — If,  however,  the  action 
brought  in  the  upper  court  is  within  the  jurisdiction  of  a  justice 
of  the  peace,  the  plaintiff  is  generally  not  entitled  to  costs. ^ 

(3)  When  Jurisdiction  Concurrent. — When  both  the  upper  court 
and  the  justice  have  equal  jurisdiction,  the  plaintiff  suing  in  the 
former  is  entitled  to  costs,  though  his  recovery  be  below  the 
amount  limited  for  costs  in  ordinary  cases.^ 

(4)  Jurisdiction  Determined  by  Amount  Recovered. — Where  an 
action  is  not,  in  its  nature,  one  that  is  within  the  exclusive  ju- 
risdiction of  either  the  higher  court  or  a  justice,  and  therefore 
the  amount  recovered  determines  the   jurisdiction,  the  plaintiff 


costs  to  the  plaintiff,  a  justice  having 
no  jurisdiction  of  the  case.  Carlson  v. 
Beckman,  35  Neb.  392. 

Accounts  Exceeding  Justice's  Jurisdlc- 
tlon. — In  cases  in  which  the  sum  total 
of  the  accounts  exceeds  $400,  a  justice 
has  no  jurisdiction  in  New  York,  and 
therefore  under  code,  section  304,  the 
plaintiff  is  entitled  to  costs,  though  re- 
covering not  more  than  .$100.  Stilwell 
V.  Staples,  3  Abb.  Pr.  (N.  Y.  Super. 
Ct.)  365,  5  Duer.  (N.  Y.)  691  ;  Lund  v. 
Broadhead,  41  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  146. 

The  third  subdivision  of  section  304,  as 
amended  in  1862,  which  allows  costs  of 
course  to  the  plaintiff  upon  a  recovery 
in  the  action  of  which  a  court  of  justice 
of  the  peace  has  no  jurisdiction,  must 
be  construed  as  only  referring  to  the 
cases  designated  by  section  54  of  the 
code  as  those  of  which  a  justice  has 
no  jurisdiction,  and  costs  will  only  be 
allowed  upon  the  recovery  over  $50, 
irrespective  of  the  demand.  Blank  v. 
Wescott,  7  Abb.  Pr.  N.  S.  (N.  Y.  Su- 
preme Ct.)  225;  Pinder  v.  Stoothoff,  7 
Abb.  Pr.N.S.(N.  Y.  Supreme  Ct.)  433. 

1.  Ray  V.  Mason,  6  Neb.  loi ;  Geere 
V.  Sweet,  2  Neb.  76;  Beach  xk  Cramer, 
5  Neb.  99;  Moore  t'.  Darrow,  11  Neb. 
462;  Wilde  V.  Boldt.  16  Neb.  539; 
Goodman  v.  Pence.  21  Neb.  459;  Pick- 
ens V.  Polk,  42  Neb.  267 ;  Sneively  v. 
Weidman,  i  S.  &  R.  (Pa.)  417. 

An  action  brought  in  the  Common 
Pleasagainst  executors  to  recovermoney 
paid  b_y  a  devisee  to  a  widow  of  a 
former  owner  of  land  devised  by  him, 
was  adjudged  within  the  jurisdiction  of  a 
justice,  therefore  plaintiff  was  entitled 
to  costs.  Bell  V.  Bell,  32  Pa.  St.  309. 
Contra^  in  Wisconsin,  under  Rev.  Stat., 
§  2918,  subd.  6,  as  amended  by  Laws  of 
1881,  c.  52,  a  plaintiff  on  recovery'  of 
more  than  $100  in  an  action  on  contract 


instituted  in  the  Circuit  Court  is  entitled 
to  costs,  even  though  the  action  was 
within  the  jurisdiction  of  a  justice  of 
the  peace.    Chase  v.  Gault,  68  Wis.  412. 

Costs  against  tlie  Plaintiff. —  Where 
the  action  brought  in  the  upper  court 
is  within  the  jurisdiction  of  a  justice, 
judgment  for  costs  should  be  adjudged 
against  the  plaintiff.  Ashby  v.  Glasgow, 
7  Mo.  320. 

Not  Entitled  to  Magistrate's  Costs. — 
Nor  can  he  recover  magistrate's  costs, 
as,  in  general,  a  plaintiff  is  entitled  to 
full  costs  or  none.  Nance  v.  Palmer, 
2  Bailey  (S.  Car.)  90. 

Defendant  can  Recover  Costs.  —  In 
such  cases  the  defendant  is  entitled  to 
costs.  Evans  v.  Hays,  2  Mo.  97  ;  Day 
V.  Hornbuckle,  8  Mo.  37. 

Costs  Apportioned. — In  Georgia,  in 
an  action  ex  contractu  in  the  Superior 
Court,  a  verdict  for  $25  "and  costs  of 
suit"  was  construed  to  mean  legal  costs; 
and  on  motion  costs  should  have  been 
taxed  against  defendant  as  in  a  justice's 
court,  and  the  rest  of  the  costs  retained 
out  of  the  recovery.  Smith  v.  Shaffer, 
65  Ga.  459. 

In  Maine,  quarter  costs  can  be  taxed 
for  the  plaintiff,  but  no  more.  Law- 
rence V.  Ford,  44  Me.  427. 

In  Nebraska,  each  party  is  required 
to  pay  his  own  costs.  Miller  v.  Roby, 
9  Neb.  471. 

2.  Hayden  v.  Sloan,  3  Mo.  328,  where 
the  recovery  was  no  more  than  a  jus- 
tice had  authority  to  award.  See  Hays 
V.  Thomas,  3  Mo,  335.  But  see  Jones 
V.  Relfe,  5  Mo.  542. 

Under  Nebraska  Gen.  Stat.  263,  §  2, 
giving  probate  courts  the  "ordinary 
powers  and  jurisdiction  "  of  justices  of 
the  peace,  a  plaintiff  who  claims  $50 
therein  can  recover  costs,  though  he 
recover  but  $15  [Lake,  J.,  dissentifig]. 
Martin  Z'.  Grover,  9  Neb.  263. 
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recovering  in  the  former  an  anaount  within  the  jurisdiction  of  the 
latter  is  ordinarily  not  entitled  to  costs.^ 


1.  Albers  v.  Eilers,-  iS  Mo.  279,  under 
the  act  of  1847,  which  is  applicable  to 
an  ordinary  suit  upon  a  mechanic's 
lien,  the  latter  not  being  within  the 
exceptions  of  the  act.  Lee  v.  Stern,  22 
Mo.  575.  But  see  Hannan  v.  Shotwell, 
55  Mo.  429,  holding  the  taxing  of  costs 
to  be  in  the  discretion  of  the  court. 

Recovery  of  Less  than  Fixed  Amount. 
— In  Ne%v  2'ori,a.  recovery  of  less  than 
$i;o  in  suits  within  the  jurisdiction  of 
justices,  gives  costs  to  the  defendant. 
Powers  V.  Gross,  66  N.  Y.  646;  Crim 
V.  Cronkhite,  15  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  250;  New  V.  Anthony,  4 
Hun  (N.  Y.)  52;  Alexander  v.  Hand, 
42  How.  Pr.  (N,  Y.  Supreme  Ct.)  131; 
Blank  v.  Westcott,  7  Abb.  Pr.  N.  S. 
(N.  Y.  Supreme  Ct.)  22:;;  Pinder  v. 
Stoothoff,  7  Abb.  Pr.  N.  S.  (N.  Y.  Su- 
preme Ct.)  433;  Kemp  V.  Union  Gas, 
etc.,  Co.  (City  ^t.),  46  N.  Y.  St. 
Rep.  67. 

A  justice  having,  under  Pennsyl- 
vania Acts  1810  and  1814,  jurisdiction 
of  an  action  by  the  assignee  of  a  ground 
rent  against  the  assignee  of  the  ground 
in  possession,  a  recovery  by  the  former 
on  covenant  in  the  common  pleas  of 
less  than  ,$100  will  not  entitle  him  to 
costs,  no  affidavit  having  been  filed  that 
the  debt  or  demand  exceeded  that  sum, 
Louer  v.  Hummel,  21  Pa.  St.  450;  also 
Rogers  v.  Ratcliflfe,  23  Pa.  St.  184; 
Hale  V.  Ard,  48  Pa.  St.  22,  there  beihg 
nothing  to  show  that  the  demand  was 
reduced  by  set-off;  also  McCafferty  v. 
Crew,  153  Pa.  St.  311,  in  assumpsit 
upon  a  promise  to  exercise  care  in  the 
use  of  a  passageway  and  pay  for  any 
damage  to  the  property  hy  such  use, 
no  affidavit  being  iiled  under  Pa.  Act 
March  20,  1810. 

Defendant  is  entitled  to  costs  of  an 
action  begun  in  the  Circuit  Court,under 
Dakota  Comp,  Laws,  §  5 191,  subd.  4, 
where  plaintiff  recovered  under  $50, 
though  his  claim  exceeded  a  justice's 
jurisdiction.  De  Smet  Tp.  v.  Dow,  4 
S.  Dak.  163. 

The  recovery  in  the  District  Court  of 
Washington  must  be  over  $100  to  en- 
title plaintiff  to  costs.  Bagley  v.  Car- 
penter, 2  Wash,  Ter.  19,  overruling 
Ebey  v.  Engle,  i  Wash.  Ter.  72. 

In  Wisconsiji,  a  plaintiff  recovering 
more  than  ,$icoin  the  Circuit  Court, 
in  an  action  on  contract,  is  entitled  to 


costs,  including  attorney's  fees.  Chase 
V.  Gault,  68  Wis.  412.  But  see  Otte  v. 
McLean,  67  Wis.  242,  where  it  was 
held  that  in  such  an  action,  if  the  com- 
plaint was  not  verified,  and  the  amount 
recovered  was  less  than  .$200,  the  costs 
recovered  could  not  exceed  $15. 

An  action  for  personal  injuries  is 
within  the  jurisdiction  of  a  justice,  so 
as  to  exclude  recovery  of  costs  on  a 
verdict  in  a  court  of  record  for  less 
than  .$50  under  the  New  York  Code. 
Kaliskiz'.  Pelham  Park  R.  Co.  (C.  PL), 
15  N.  Y.  Supp.  519. 

In  a  suit  for  trespass,  the  plaintiff,  on 
recovering  in  the  Nevj  Tork  Common 
Pleas  six  cents  damages  and  six  cents 
costs,  must  pay  costs  to  the  defendant. 
Van  Cott  V.  Negus,  2  Cai.  ( N.  Y.)  235  ; 
Sing  V.  Annin,    10  Johns.  (N.  Y.)  302. 

Complaint  Containing  Several  Causes 
of  Action. — On  an  action  in  the  New 
Tork  Supreme  Court  in  which  the 
complaint  contained  several  causes  of 
action,  some  of  which  were,  and  others 
were  not,  within  a  justice's  jurisdiction, 
and  evidence  was  given  at  the  trial 
under  both  counts,  it  was  held  that  on 
a  general  verdict  for  less  than  $50, 
the  defendant  was  entitled  to  costs. 
Chapin  v.  Cole,  38  How.  Pr.  (N.  Y. 
Supreme  Ct.)  481 ;  Shorke  t'.  Charles, 
iS  Wend.  (N.  Y.)  616. 

Contra:  Claim  Bona  Fide. — In  South 
Carolitta,  a  plaintiff  suing  in  the 
general  jurisdiction  of  the  court  is 
entitled  to  full  costs,  though  he  recovers 
a  sum  within  the  summary  jurisdiction, 
unless  it  appears  that  no  evidence  was 
offered  to  show  a  cause  of  action  be- 
yond the  summary  jurisdiction,  or  that 
the  suit  was  instituted  wantonly,  on  a 
fictitious  demand,  for  the  purpose. of 
svvelling  costs.  Furman  v.  Peav,  2 
Bailey  (  S.  Car.)  612. 

Reasonable  Grounds  of  Greater  Re- 
covery.—  Under  Missouri  Rev.  Stat., 
§  996,  providing  that  when  one  recovers 
an  amount  below  the  jurisdiction  of  the 
court,  he  shall  not  recover  costs,  im- 
less  the  court  be  of  opinion  that  the 
plaintiff  had  reasonable  ground  to  be- 
lieve he  was  entitled  to  recover  an 
amount  within  the  jurisdiction  of  the 
court,  where  the  court  gave  the  plain- 
tiff costs  it  was  held  that  the  judgment 
was  conclusive  of  the  opinion  of  the 
court  that  the  plaintiff  believed  he  had 


166 


Volume  V. 


Costs  as  Dependent  upon  Amount       COS  TS.      in  Controversy  or  Sum  Secovered. 


Partial  Costs. — Under  statutory  provision,  he  is  sometimes  allowed, 
however,  when  his  recovery  in  the  higher  court  is  below  the 
limited  sum,  costs  to  the  amount  of  one-quarter  of  the  actual 
recovery,  * 

Unfounded  Demand  for  Large  Sum. — Nor  can  a  plaintiff  who  recovers 
in  the  upper  court  less  than  the  limited  amount  rely  upon  an 
unfounded  demand  for  a  larger  sum  than  is  within  the  lower 
court's  jurisdiction,  to  entitle  him  to  costs.  ^ 


such  reasonable  ground.  Owers  v. 
Ingram,  74  Mo.  193. 

In  Netv  Hampshire,  if  it  c,learly 
appears  that  the  plaintiff  had  no  rea- 
sonable expectation  of  recovering,  in 
the  common  pleas,  more  than  $13.33, 
costs  are  properly  limited.  Rochester 
V.  Roberts,  29  N.  H.  360;  Church  v. 
Clarke,  26  N.  H.  366. 

Reduction  Due  to  Deficiency  in  Article. 
— Where  a  plaintiff's  demand,  in  South 
Carolina,  was  within  the  jurisdiction, 
but  the  reduction  below  the  necessary 
amount  was  due  to  a  partial  failure  of 
consideration  on  account  of  deficiency 
in  an  article  sold,  he  was  held  entitled 
to  full  costs.  Mitchum  v.  Richardson, 
3  Strobh.  (S.  Car.)  254. 

Suit  on  a  Replevin  Bond. — In  Maine, 
in  a  suit  on  a  replevin  bond,  in  which 
the  penalty  is  above  $20,  the  plaintiff 
is  entitled  to  full  costs,  though  the 
damages  assessed  be  below  that  amount, 
and  although  the  action  was  not  com- 
menced before  a  justice  of  the  peace. 
Lewis  V.  Warren,  49  M6.  322. 

1.  Lawrence  v.  Ford,  44  Me.  427; 
Houlton  V.  Martin,  50  Me.  336;  Den- 
ham  V.  Lyon,  i  Mass.  15;  Chase  v. 
Keyes,  2  Gray  (Mass.)  214;  Badlam  v. 
Field,  7  Met.  (Mass.)  271 ;  Shurtlefi 
V.  Hutchins,  10  Met.  (Mass.)  248; 
Blanchard  v.  Fitchburg  R.  Co.,  8 
Cush.  (Mass.)  280. 

2.  In  New  York. — A  plaintiff  cannot 
by  merely  demanding  judgment  for  a 
sum  exceeding  the  jurisdiction  of  a  jus- 
tice, in  an  action  the  subject-matter  of 
which  is  within  the  latter's  jurisdic- 
tion, oust  it  of  its  jurisdiction,  and  thus 
recover  full  costs  in  a  superior  court 
wherein  he  brings  the  action,  on  his 
recovery  of  a  nominal  sum.  The 
recovery  is  conclusive  of  the  amount 
in  controversy,  as  affecting  costs. 
Powers  V.  Gross,  66  N.  Y.  646.  See 
also  Blank  v.  Westcott,  7  Abb.  Pr.  N. 
S.(N.  Y.  Supreme  Ct.)  22^,  and  Pinder 
V.  Stoothoff,  7  Abb.  Pr.  N.  S.  (N.  Y. 
Supreme  Ct.)  433,  holding  that  the  right 
to  costs,  of  course,  upon  success  in  the 


Supreme  Court  in  a  suit  to  recover 
money,  is  limited  to  a  recovery  of  $50 
or  more,  even  though  the  sum  claimed 
:Tiay  have  been  too  large  to  allow  juris- 
diction by  a  justice. 

Likewise,  in  Alexander  v.  Hard,  42 
How.  Pr.  (N.  Y.  Supreme  Ct.)  131, 
though  the  demand  was  for  more  than 
$200,  and  notwithstanding  the  plead- 
ings raised  an  issue  of  title,  which  was 
found  in  favor  of  defendant. 

In  Kemp  tr.  Union  Gas,  etc.,  Co.  (City 
Ct.),  46  N.  Y.  St.  Rep.  67,  the  defend- 
ant in  a  suit  on  account  in  the  City 
Court  of  New  York  in  which  his  coun- 
ter-claim was  entirely  disallowed,  was. 
allowed  costs  where  the  plaintiff  failed 
to  prove  a  demand  amounting  to  $50, 
although  the  combined  claims  amount- 
ed to  more  than  $400,  under  N.  Y, 
Code  Civ.  Pro.,  §§  3228,  3229,  giving 
defendant  costs  when  plaintiff's  re- 
covery is  under  $50  and  a  justice's 
court  would  have  had  jurisdiction;  and 
§  2863,  providing  that  a  justice  shall 
have  jurisdiction  of  matters  of  account 
where  the  suin  proved  does  not  exceed 
$400. 

Actual  Value  Exceeding  $200. — But 
in  an  action  in  the  Supreme  Court  for 
$500  damages,  the  actual  value  of  the 
property  was  $300,  and  the  recovery 
was  less  than  $50,  costs  were  allowed 
the  plaintiff  under  §  304,  and  under  §  53, 
limiting  the  jurisdiction  of  a  justice 
to  actions  where  the  damages  claimed 
do  not  exceed  $200.  Ryan  v.  Doyle, 
40  How.  Pr.  (N.  Y.  Supreme  Ct.)  215. 

Dcfiiands  Proved  Exceeding  $400. — 
And  a  plaintiff  in  an  action  brought 
in  a  court  of  record,  on  contract,  and 
for  the  recovery  of  money  only,  who 
proves  contested  demands  which,  Avilh 
those  established  by  defendant,  exceed 
in  amount  $400,  can  recover  costs  on 
recovery  of  anv  amount  whatever. 
Stilwell  V.  Staples,  3  Abb.  Pr.  (N.  Y. 
Super.  Ct.)  365;  5  Duer  (N.  Y.)  691. 
Likewise  in  case  of  unliquidated  ac-' 
counts  between  the  parties  to  an  action 
in  the  Supreme  Court,  the  total  amount 
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(5)  Reduction  by  Sct-off.—Ste  article  Set-OFF  and  Counter- 

CLAIM. 

e.  Costs  in  Specific  Actions — (i)  Cases  Referred  to  Arbi- 
trators.— In  suits  referred  to  arbitrators,  costs  are  frequently- 
awarded  without  reference  to  the  amount  recovered. ^ 

(2)  Actions  in  Tort  Generally. — In  actions  in  tort  it  is  usu- 
ally the  amount  claimed  that  determines  the  jurisdiction  of  the 


of  which  contested  on  the  trial  exceeds 
$400.  Glackin  v.  Zeller,  52  Barb.  (N. 
Y.)  147. 

Proof  Necessary. —  To  entitle  one, 
under  Netv  Tork  Code,  §  304,  to  costs  in 
an  action  in  the  County  Court,  in  which 
the  recovery  was  less  than  $50,  on  the 
ground  of  no  jurisdiction  by  a  justice, 
he  must  prove  that  the  sum  of  the  ac- 
counts actually  proved  on  the  trial  was 
over  $400.  Tompkins  v.  Greene,  21 
Hun  (N.  Y.)  25;^. 

An  Erroneous  Settleme?tt  of  Ac- 
counts  was  held  not  such  a  liquidation 
as  gave  a  justice  jurisdiction  where 
the  accounts  exceeded  $400.  Where, 
.in  an  action  in  a  court  of  record  for  the 
balance  of  such  accounts,  they  were 
re-examined  and  corrected,  the  plain- 
tiff recovered  costs,  though  his  judg- 
ment was  for  less  than  $50.  Gilliland 
V.  Campbell,  18  How.  Fr.  (N.  Y.  Su- 
preme Ct.)  177. 

In  South  DaJcota,  it  is  the  amount  re- 
covered, not  ttie  amount  claimed,  that 
determines  the  recovery  of  costs  under 
Dak.  Comp.  Stat.,  §  5191  >  which  pro- 
vides that  "costs  shall  be  allowed  of 
course  to  the  plaintiflf  upon  a  recovery 
*  *  *  in  the  action  in  which  a  court 
of  justice  of  the  peace  has  no  jurisdic- 
tion, *  *  *  costs  shall  be  allowed 
of  course  to  the  defendant  in  the  ac- 
tion mentioned  in  this  section,  unless 
the  plaintiff"  be  entitled  to  costs  there- 
in." Laney  v.  Ingalls  (S.  Dak.  1894), 
58  N.  W.  Rep.  ^72. 

Transfer  to  Lower  Court. — In  Eng- 
land, the  provision  of  the  English 
Courts  Act  1S8S,  §  1 16,  that  in  an  action 
on  contract  brought  in  the  High  Court 
which  could  have  been  commenced  in 
a  county  court,  in  which  the  plaintiff 
recovers  less  than  £20,  he  shall  not  be 
entitled  to  any  costs,  was  held  to  ap- 
ply to  an  action  brought  in  the  High 
Court  and  transferred  to  the  County 
Court  under  section  65,  empowering 
the  judge  of  the  High  Court  to  order 
that  the  action  shall  be  tried  in  anv 
court  in  which  it  might  have  been  com- 
menced, and  that  it  "shall  then  be  tried 


in  such  court  as  if  originally  instituted 
therein,  and  that  the  costs  of  the  parties 
in  respect  of  proceedings  subsequent 
shall  be  allowed  as  in  the  county 
courts.  White  r'.  Cohen  (1893),  i  C^ 
B.  5S0. 

1.  In  Loud  V.  Hobart,  2  Cush.  (Mass.) 
326,  the  court  held  that  the  provisions 
of  Massachusetts  Rev.  Stat.,  c.  121, 
§  3,  limiting  the  costs,  in  certain  ac- 
tions originally  brought  in  the  com- 
mon pleas,  in  which  the  debt  or 
damage  recovered  does  not  exceed  $20, 
to  one-quarter  part  of  such  debt  or 
damage,  did  not  extend  to  a  judgment 
rendered  on  the  award  of  arbitrators, 
nor  to  judgments  rendered  on  the  re- 
port of  referees,  under  a  rule  of  court. 
Moore  v.  Heald,  7  Mass.  467. 

Where  Costs  Left  to  Court. — Where 
the  award  was  for  not  above  $20, 
"  with  the  costs  of  court  to  be  taxed 
by  the  court,"  the  plaintiff  was  held 
entitled  to  costs.  Loud  t'.  Hobart,  2 
Cush.  (Mass.)  325. 

In  an  Amicable  Action,  reference  and 
report  for  the  plaintiff"  for  not  over  $50 
gives  him  costs  in  Delaware.  But  not 
so  if  the  suit  is  adverse.  Jones  :•. 
Murphy,  3  Harr.  (Del.)  334. 

Without  Regard  to  Amount  Recovered. 
— In  Vermont,  the  costs  accruing  after 
a  reference  of  "all  demands  are  tax- 
able without  regard  to  the  amount  of 
damages  recovered."  Baker  f.  Blodget, 

I  Vt.  141. 

Appeal  from  Award. — In  Pennsyl- 
vania, the  plaintiff  can  recover  costs 
accruing  after  an  appeal  from  the 
award  of  arbitrators,  notwithstanding 
this  recovery  was  less  than  that  awarded 
by  the  arbitrators.     Cameron  v.  Paul, 

II  Pa.  St.  277. 

Same  as  in  Appeal  from  Justice. — In 
Indiana,  in  an  appeal  from  the  award 
of  arbitrators,  when  the  amount  was 
reduced  more  than  $5,  recovery  of 
costs  was  held  to  be  according  to  the 
same  rules  that  prevail  in  cases  ap- 
pealed from  a  justice's  judgment.  Cen- 
treville,  etc..  Turnpike  Co.  v.  Jarrett, 
4  Ind.  213. 
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court, ^  and  if  this  sum  is  sufficient,  the  plaintiff  recovers  costs  if 
he  wins  his  suit,  without  reference  to  the  amount  recovered.* 

(3)  Breach  of  Warranty. — In  an  action  for  breach  of  warranty, 
costs  on  recovery  are  frequently  allowed,  though  the  sum  recov- 
ered be  less  than  the  amount  limited  in  ordinary  cases.^ 

(4)  Actions  for  Chattels  and  Choses  in  Action. — In  actions  for 
chattels  and  choses  in  action,  the  allowance  of  costs  is  governed 


1.  See  article  Amount  in  Contro- 
versy, vol.  I,  p.  702. 

2.  See  various  actions  in  tort  sepa- 
rately classified  and  treated  infra. 
Hull  t'.  Kirkpatrick,  4  Ind.  637,  where 
the  claim  was  over  $50,  and  recovery 
less  than  that,  and  the  plaintiff  was 
given  costs,  under  the  statute.  See  also 
Morgan  v.  Keith,  19  Ga.  549,  holding 
that  the  Georgia  act  of  1809,  limiting 
costs  in  suits  brought  in  higher  courts, 
where  tlie  recovery  is  not  more  than 
$30,  does  not  apply  to  cases  bounding 
in  damages,  which  are  not  within  the 
jurisdiction  of  a  justice's  court.  See 
also  Acks  V.  Ball,  14  Mo.  396;  Vine- 
yard V.  Lynch,  86  Mo.  684 ;  Bybee  v. 
Irons,  33  Mo.  App.  659;  Stegall  -o. 
Bolt,  11  S.  Car.  522.  In  Pennsylvania, 
in  actions  of  tort,  as  damages  for  negli- 
gence instituted  in  the  common  pleas, 
it  was  held  that  if  the  damages  are 
laid  at  more  than  $100,  a  recovery  of 
less  than  that  sum  will  entitle  plaintiff 
to  costs.  A  justice  had  no  jurisdic- 
tion. Clark  V.  McKisson,  6  S.  &  R. 
(Pa.)  87;  Zell  V.  Arnold,  2  P.  &  W. 
(Pa.)  292.  But  see  Stewart  r'.  Mitchell, 
13  S.  &  R.  (Pa.)  287.  And  in  such 
actions  in  the  Supreme  Court,  or  Dis- 
trict Court  of  Philadelfhia,  if  the  dam- 
ages laid  be  over  $500,  the  plaintiff  re- 
covers costs,  though  the  verdict  be  less 
than  that  amount.  Hancock  v.  Bar- 
ton, I  S.  &  R.  (Pa.)  269;  Bazire  v. 
Barry,  3  S.  &  R.  (Pa  )  461;  Byrne  f. 
Gordon,  2  Browne  (Pa.)  271  ;  Strutzer 
T.  Morgan,  2  Browne  (Pa.)  38. 

Tort  Not  Breach  of  Contract. — An 
action  in  which  it  was  alleged  that  the 
defendant  sold  all  the  timber  on  cer- 
tain land  to  the  plaintiff,  to  be  removed 
by  a  certain  date,  and  that  before  said 
date  he  compelled  the  plaintiff  to  stop 
cutting  and  refused  to  allow  execution 
of  the  contract,  to  plaintiff's  damage, 
was  held,  under  Georgia  Code,  §  2954, 
an  action  for  a  tort,  and  not  for  breach 
of  contract,  and  plaintiff  could  recover 
full  costs  in  the  Superior  Court,  al- 
though he  recovered  under  $50.  Lea 
V.  Harris,  88  Ga.  236, 


Damages  Only  Incident. — In  an  action 
to  abate  a  nuisance,  damages  were 
held  only  incident  to  the  action,  and 
failure  to  recover  them  did  not  affect 
the  question  of  costs.  Hudson  v.  Doyle, 
6  Cal.  loi. 

In  Discretion  of  Court.  —  In  such 
action,  costs  are  in  the  court's  dis- 
cretion. Harvey  v.  Chilton,  11  Cal. 
114. 

Defendant  Resident  in  Another  County. 
— The  fact  that  the  principal  defendant 
was  a  resident  of  another  count}'  than 
that  in  which  the  action  was  brought, 
did  not  affect  the  plaintiff's  right  to  re- 
cover costs  on  recovery  of  less  than  $50 
in  an  action  of  tort,  both  defendants 
having  appeared  and  made  no  objection 
to  the  court's  jurisdiction.  Craumer  v. 
McEnderffer,  2  Ind.  App.  569.  See 
various  specific  actions  below. 

3.  In  South  Caroli7ia,  the  statute 
which  limits  the  plaintiff  to  half  costs, 
where  he  recovers  less  than  $50  on 
liquidated  demands  and  open  accounts, 
was  held  not  to  apply  to  a  case  where 
he  has  no  means  of  regulating  his  de- 
mand by  any  standard,  as  for  a  breach 
of  warranty.  Grimes  v.  Gowen,  i  Mc- 
Cord  (S.  Car.)  137. 

And  in  an  action  of  assumpsit  on  a 
written  warranty  of  soundness,  a  ver- 
dict for  less  than  $20  may  be  given,  and 
one  for  $13  will  carry  costs.  Scarbo- 
rough V.  Reynolds,  13  Rich.  (S. 
Car.)  98. 

Lack  of  Affidavit. — In  Peti?isylvaitia, 
where  a  verdict  for  $123  was  recovered, 
$99  of  which  was  principal  and  the  bal- 
ance interest,  the  court  held  that  the 
plaintiff  recovered  costs,  although  he 
had  not  filed  the  affidavit,  urider  the 
Pennsylvania  Act  of  1810,  that  he  be- 
lieved the  damages  exceeded  $100,  the 
damages  having  been  laid  at  $1,000,  and 
the  price  paid  having  been  proved  to 
be  $150.  Knecht  v.  Freyman,  86  Pa. 
St.  333.  Contra,  Landis  v.  Powell,  2 
L.  Bar.  6  May  1871,  holding  that  if  the 
recovery  is  less  than  $100,  without  a 
previous  affidavit,  the  verdict  does  not 
carry  costs. 
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by  the  law  of  each  state  on  the  subject. * 

(5)  Libel  and  Slander. — So,  also,  in  actions  for  libel  and  slander, 
awarding  of  costs  is  not  usually  dependent  on  the  amount  of 
recovery.^ 


1.  See  Replevin  and  Trover,  in- 
fra. In  Iowa,  it  was  held  that  since  a 
plaintiff  suing  for  a  conversion  of  notes, 
who  shows.himself  entitled  to  recover 
their  possession,  although  they  are 
j)roved  worthless,  is  entitled  to  nominal 
damages,  he  would  be  entitled  to  costs. 
Sickles  V,  Dallas  Center  Bank,  81  Iowa 
40S. 

In  Netv  York,  the  defendant  was 
held  not  entitled  to  costs  in  an  action 
to  recover  chattels,  which  contained 
but  one  count,  several  defenses  being 
relied  on,  some  covering  the  whole 
property  and  others  applying  to  part 
onl}',  and  which  resulted  in  both  parties 
recovering  part.  Nor  did  the  pro- 
vision of  N.  Y.  Code  Civ.  Pro.,  §  3234, 
that  in  an  action  in  which  two  or  more 
separate  causes  are  set  forth,  the  costs 
may  be  divided  where  each  party  suc- 
ceeds on  one  cause,  apply.  Newell 
Universal  Mill  Co.  f.  Muxlow,  51  Hun 
(N.  Y.)  453,  115  N.  Y.  170. 

In  North  Carolina,  a  plaintiff  recov- 
ering a  portion  of  personal  property 
sued  for,  which  has  been  taken  and  de- 
livered to  him,  is  entitled  to  costs. 
Horton  v.  Howe,  99  N.  Car.  219. 

Defendant  Not  Entitled  to  Apportion- 
ment.— In  Vermont,  in  an  action  of 
trover  for  the  conversion  of  several 
articles,  on  failure  of  plaintiff  to  re- 
cover for  all  that  he  sues  for,  the  de- 
fendant is  not  entitled  under  Rev.  Laws, 
(j  1451,  to  an  apportionment  of  the  costs; 
though,  as  a  matter  of  discretion,  plain- 
titr  was  not  allowed  costs  as  to  claims 
which  were  not  proved.  Ross  v. 
White,  60  Vt.  558. 

Recovery  of  Over  $60. — In  Netv  York, 
on  recovery  of  over  $50  hy  the  plain- 
tiff in  an  action  to  recover  specific  per- 
sonal property,  he  can  recover  costs, 
although  defendant  also  recovers  prop- 
erty exceeding  $50.  Stoddard  v. 
Clarke,  9  Abb.  Pr.  N.  S.  (N.  Y.  Ct. 
App.)  310.  But  his  costs  are  limited  on 
recovery  of  less  than  $50,  even  though 
the  action  could  not  have  been  brought 
in  a  justice's  court.  Minks  v.  Wolf,  8 
How.  Pr.  (N.  Y.  Supreme  Ct.)  238. 

In  Illinois,  each  party  is  entitled  to  a 
judgment  for  costs  where  the  verdict  is 
for  each  for  a  part.  Lansing  v.  Bates, 
n  111.550. 


Trial  before  Sheriff. —  In  Missouri, 
upon  a  trial  of  right  of  property  by  a 
jury  summoned  by  the  sheriff,  where 
the  claimant  received  less  than  half  in 
value  of  the  property  claimed  by  him, 
he  was  held  properly  taxed  with  full 
costs.     Taylor  v.  Forman,  12  Mo.  547 

Claim  Exceeding $200. — In  California, 
in  an  action  under  the  statute  concern- 
ing the  "claim  and  delivery  of  personal 
property,"  upon  a  verdict  for  defendant 
with  costs,  and  appeal  by  plaintiff,  as- 
signing for  error,  that  no  judgment  for 
costs  should  have  been  entered  against 
him,  because  the  jurj'  had  not  found 
the  value  of  the  property  to  exceed 
$200,  it  was  held  that  the  defendant 
could  recover  costs,  since  the  plaintiff, 
in  the  declaration,  laid  the  ad  damnum 
at  a  figure  exceeding  $200.  Edgar  v. 
Gray,  5  Cal.  267. 

2.  In  Turgeon  v.  Wurtele.  7  Montr. 
L.  R.,  Super.  Ct.  409,  a  recovery  of  part 
of  the  amount  claimed  in  an  action  for 
libel  carried  costs,  in  the  absence  of  a 
tender  by  the.  defendant. 

Likewise  in  slander,  a  verdict  for  $1 
damages  was  held  to  carry  full  costs, 
when  the  words  were  not  actionable 
ferse,  and  the  special  damages  were  the 
gist  of  the  action.  The  jury  in  such 
case  have  no  power  over  the  costs. 
Ruth  V.  Edelman,  2  Leg.  Gaz.  (Pa.)  125. 

In  North  Carolina,  there  is  no  au- 
thority under  the  statute  (Rev.  Code, 
c.  31,  §  78)  for  recovery  of  costs  by 
the  defendant,  where  the  plaintiff  in 
slander  recovers  less  than  $4.  Coates  v. 
Stephenson,  7  Jones  (N.  Car.)  124. 

In  Rennsylfan ia ,  the  jury  or  referees 
may  give  full  costs,  though  the  dam- 
ages found  be  less  than  forty  shillings,  in 
slander,  where  there  is  no  fixed  meas- 
ure of  damages.  Hinds  t.  Knox,  4  S. 
&  R.  (Pa.)  417;  Gower  v.  Clayton,  6 
S.  &  R.  (Pa.)  85;  Wilkinson  v.  Grey, 
14  S.  &  R.  (Pa.)  345;  Moon  v.  Long, 
12  Pa.  St.  207;  Painter  v.  Kilster,  59 
Pa.  St.  331  ;  Willet  v.  Seville,  2  Grant's 
Cas.  (Pa.)  388.  See  Stuart  v.  Harkins, 
3  Binn.  (Pa.)  321  ;  Lindenburger  v. 
Unruh,  I  Browne  (Pa.)  194. 

But  arbitrators  and  juries  are  not 
restricted  as  to  costs.  Where  damages 
are  under  forty  shillings  they  may  find 
twenty  cents  damages,  and  full  costs, 
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(6)  Suits  to  Enforce  Liens. — In  suits  to  enforce  liens,  the  question 
of  costs  does  not  depend  on  the  amount  recovered.  See  articles 
Liens;  Mechanics'  Liens. 

(7)  Actions  for  Penalty. — In  a  suit  for  a  penalty,  the  recovery 
of  costs  is  commonly  dependent  on  the  amount  of  the  judgment, 
being  usually  the  amount  of  the  penalty,  and  not  on  the  actual 
damages  or  the  amount  of  the  execution.^ 

(8)  Replevin. — As  in  suits  for  chattels  and  choses  in  action,  the 


or  they  may  find  that  each  party  pay 
half  of  all  the  costs.  Willet  f.  Seville, 
2  Grant's  Cas.  (Pa.)  388, 

In  Maine,  the  plaintiff,  after  a  ver- 
dict of  $19  damages,  alleged  exceptions 
which  were  overruled  by  the  lower 
court,  and  at  the  time  of  rendition  of 
judgment,  the  verdict,  including  accru- 
ing interest,  exceeded  $20.  The  plain- 
tiff was  allowed  only  quarter  costs,  and 
the  defendant  none.  Hervey  v.  Bangs, 
53  ^le.  514. 

In  New  Jersey,  on  a  judgment  in 
libel  for  less  than  $200,  the  Supreme 
Court  would  not  allow  costs.  Hart  v. 
Goodman,  42  N.  J.  L.  573. 

In  Ohio,  upon  institution  in  the  com- 
mon pleas  of  an  action  in  slander,  fol- 
lowed by  a  recovery  of  less  than  $5, 
the  plaintiff  will  be  given  no  costs. 
Dougherty  v.  Miller,  W  right  (Ohio)  36. 

1.  Where  judgment  is  rendered  for 
the  amount  of  the  penalty  of  a  bond, 
being  sufficiently  large  to  carry  full 
costs,  and  execution  issues  for  a  mere 
nominal  sum,  in  damages,  the  plaintiff 
can  recover  full  costs.  Howard*  v. 
Brown,  21  Me.  3S5. 

And  in  Alassachusetts,  in  an  action 
on  a  bond  in  the  penal  sum  of  more 
than  $2oin  the  Common  Pleas,  in  which 
judgment  is  given  for  the  amount  of 
the  penalty,  under  Gen.  Stat.,  c.  133,  §  g, 
the  plaintiff  can  recover  full  costs,  al- 
though the  award  of  execution  under 
section  10,  providing  for  the  ascertain- 
ment of  the  actual  damages,  is  for  less 
than  $20.  Fisk  v.  Gray,  100  Mass. 
191. 

In  Netx)  Tork  it  is  the  judgment,  not 
the  amount  of  the  execution,  that  regu- 
lates the  costs.  And  plaintiff  is  entitled 
to  full  costs  if  the  judgment  is  in  form 
for  a  penalty  exceeding  the  limit.  Hod- 
ges 7'.  Suffett,  2  Johns.  Cas.  (N.  Y.) 
406;  Van  Antwerp  v.  Ingersoll,  2  Cai. 
(N.  Y.)  107;  Pearson  v.  Bailey,  10 
Johns.  (N.  Y.)  219;  Godfrey  v.  Van- 
cott,  13  Johns.  (N.Y.)  345.  And, except 
in  the  single  case  of  set-off,  plaintiff  re- 


covers costs  according  to  the  penalty, 
on  all  bonds  and  agreements  secured  by 
a  penalty.  Harvey  v.  Bardwell,  6  Cow. 
(N.  Y.)  57;  Fairlie  v.  Lawson,  5  Cow. 
(N.  Y.)  424;  Alendorf  v.  Stickle,  2 
Cow.  (N.  Y.)  412.       ^» 

Adding  Damages. — Where  the  penalty 
is  $250,  nominal  damages,  if  recovered, 
may  he  added,  so  as  to  make  an  amount 
over  $250,  in  order  to  entitle  plaintiff 
to  costs.  Hulin  v.  Rockwell,  9  Cow. 
(N.  Y.)  652.  Also,  in  Norris  v.  Pil- 
more,  i  Yeates  (Pa.)  405,  in  an  action 
in  the  Supreme  Court  against  a  clergy- 
man for  the  penalty  of  $50,  for  marry- 
ing a  minor  without  the  consent  of  his 
parents,  the  jury  may  give  six  cents 
damages,  so  as  to  entitle  the  plaintiff 
to  costs. 

In  Vermont  the  statute  restricting 
costs  was  held  not  to  apply  to  an  action 
of  debt  on  a  penal  statute.  Hall  v. 
Adams,  2  Aik.  (Vt.)  130. 

Recovery  Less  than  Twenty  Dollars. — 
In  Chesley  r>.  Brown,  11  Me.  143,  in 
an  action  brought  in  the  Common  Pleas 
to  recover  the  penalty  of  not  less  than 
$5,  and  not  more  than  ^30,  against  the 
defendant  for  falsely,  corrupth-,  and 
wilfully  certifying  to  a  greater  number 
of  days'  attendance,  as  a  witness,  than 
he  actually  attended,  where  the  re- 
covery was  less  than  $20,  the  plaintiff 
was  nevertheless  given  costs. 

Damages  Reduced  by  Set- off. — When 
damages  are  reduced  by  set-off,  the 
penalty  is  immaterial.  Van  Antwerp 
V.  Ingersoll,  Col.  &  C.  Cas.  (N.  Y.)  370. 

Agreement  to  Accept  Judgment  for 
Less. —  So  also  if  the  plaintiff  agrees  to 
accept  judgment  for  less  than  $250. 
Lowndes  v.  Campbell,  i  Hall  (N.  Y.) 
598. 

Contra — Costs  Dependent  on  Amount 
of  Damages. — In  Meyer  v.  Arnold,  43 
N.J.  L.  144,  the  amount  of  damages  as- 
sessed, and  not  that  of  the  penal  sum 
in  the  bond,  was  held  by  the  court  to  be 
the  "amount  recovered"  within  the 
meaning  of  N.  J.  Practice  Act,  §  268. 
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law  concerning  the  allowance  of  costs  in  actions  of  replevin  varies 
with  the  particular  provisions  in  each  state  on  the  subject.  See 
article  REPLEVIN. 

(9)  Trespass.  —  In  actions  of  trespass,  costs  are  generally 
awarded  upon  recovery  of  any  amount  by  the  plaintiff.  See 
article  TRESPASS. 

(10)  Trover. — The  recovery  of  costs  in  trover  usually  depends 
upon  local  statutes. 

/.  Costs  IN  Actions  Concerning  Realty — (i)  General  Rule. 
— In  general,  in  actions  in  which  the  title  to  realty  is  involved,  costs 
are  awarded  without  reference  to  the  amount  of  recovery  therein, 
and  the  plaintiff  will  be  entitled  to  costs  if  he  recovers  at  all.^ 

(2)  Issue  as  to   Title — (a)  In  General. — Where   the   question    of 


1.  Bradford  v.  Allen,  Hard.  (Ky.)  i  ; 
Rough  V.  Marshall,  4  Bibb.  {Ky.)  567; 
Labeau  v.  Labeau,  61  Mich.  81  ;  Bach- 
elder  V.  Green,  38  N.  H.  265;  Brown  v. 
Mathes,  5.  N.  H.  229;  Pritchard  v.  At- 
kinson, 4  N.  H.  291  ;  Rogers  v. 
M'Gregor,  4  Cow.  (N.  Y.)  5:31 ;  Jermain 
t^.  Booth,  I  Den.  (N.  Y.)  "^639;  Vestal 
V.  Sloan,  83  N.  Car.  555 ;  Bentley  v. 
Jones,  7  Oregon  108;  IBachman  v. 
Gross,  150  Pa.  St.  516;  Ames  v.  Mee- 
han,  63  Wis.  408. 

Though  but  One  of  Several  Issues. — 
And  if  one  issue  involves  title,  the  fact 
that  there  is  another  that  does  not,  does 
not  affect  the  question  of  costs.  Powell 
V.  Rust,  8  Barb.  (N.  Y.)  567;  Niles  v. 
Lindsley,  i  Duer  (N.  Y.)  610,  8  How. 
Pr.  (N.  Y.)  131. 

Though  might  have  Been  before  Jus- 
tice.— It  makes  no  difference,  as  to  costs, 
that   the   defendant    might    not    have 


disclose  the  nature  of  a  contract  in  his 
possession  in  respect  to  land  in  dispute, 
he  was  justly  subjected  to  the  payment 
of  costs.  Carrington  r'.  Lentz,  40  Fed. 
Rep.  18. 

Defendant  Recovering  More  than 
Land's  Value. — On  recovery  of  land 
sued  for,  a  plaintiff  could  recover  costs, 
although  the  defendant  was  awarded 
improvements  which  exceeded  the  value 
of  the  land.     Jobe  v.  Ollre,  So  Tex.  185. 

Recovery  Less  than  Offer  to  Convey. — 
But  if  the  defendant  offers  to  convey 
more  than  the  plaintiff  recovers,  the 
latter  cannot  recover  full  costs.  Rob- 
erts V.  Huff,  Hard.  (Ky.)  387. 

Dismissal  of  Complaint. — And  when 
plaintiff's  suit  is  dismissed,  defendant 
is  entitled  to  costs,  as  of  course,  nor 
can  the  court  withhold  them.  Rugen 
V.  Collins,  8  Hun  (N.  Y.)  384. 

Where  Justice  Has  No  Jurisdiction — 


questioned  the  title,  if  brought  before  a     Covenant  Broken. — As  a  justice  of  the 
justice.     Rogers  v.  M'Gregor,  4  Cow.     peace    has    no    jurisdiction,    in    Ne7v 


(N.  Y.)  531. 

When  Removal  from  a  Justice. — LTnder 
Michigan  H.  S.,  §  6S97,  a  defendant  who 
recovers  judgment  in  a  suit  removed 
from  a  justice  because  involving  title  to 
lands,  is  entitled  to  costs  unless  the  title 
to  lands  did  not  come  in  question.  Nor 
need  the  defendant's  title,  of  which  he 
gave  notice,  be  in  the  case,  or  be  suc- 
cessfully interposed  at  the  trial.  La- 
beau z'.  Labeau,  61  Mich.  81. 

Defendant  cannot  Recover  Costs  by 
Admitting  Title.— The  plaintiff  must 
prove  title,  if  he  has  no  actual  posses- 


Hamfshire,  of  covenant  broken,  on  a 
covenant  that  land  conveyed  is  free  of 
incumbrances,  the  plaintiff  can  recover 
full  costs,  however  small  the  recovery 
may  be.  Pritchard  v.  Atkinson,  4  N. 
H.  291. 

Disclaimer  as  to  Part. — In  a  suit  to 
recover  land,  in  which  the  defendant 
files  a  disclaimer  as  to  part,  the  plain- 
tiff can  recover  costs  upon  obtaining 
judgment  for  the  balance  of  the  land. 
Willburn  -•.  Tow  (Tex.  Civ.  App.i893J, 
23  S.  W.  Rep.  S53. 

Real  Actions. — Within  the  meaning 


sion,  nor  can  the  defendant  take  away  of  Massachusetts  Stat.  1820,  c.  79,  §  4, 

his  right  to  costs  by  admitting  title  at  regulating  costs   on  appeals   from  the 

the  trial.  Hubbell  v.  Rochester,  8  Cow,  Common  Pleas,  all  actions  which  put 

(N.Y.)  115.  in   issue  rights  to  real  estate  are  real 

Nor  on  Refusal  to  Divulge  Nature  of  actions.     Plympton  v.  Baker,  10  Pick. 

Contract.— Where  a  person  refused  to  (Mass.)  473. 
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title  is  fairly  put  in  issue  in  the  case,  the  matter  is  free  from  dif^- 
culty,  and  the  plaintiff  should  be  allowed  costs  upon  rendition  of 
judgment  in  his  favor,  without  regard  to  the  amount  thereof.^ 

(b)  Raising  the  Issue. — When  the  action  is  one  which,  from  its 
nature,  necessarily  brings  into  controversy  the  question  of  title, 
the  same  rule  holds  as  to  costs.*  The  question  of  title  may  also 
be  brought  in  issue  in  an  action  so  as  to  allo^v  plaintiff  costs 
upon  recovery,  regardless  of  amount,  if  a  defense  is  pleaded  in 
opposition  to  the  plaintiff's  title,  which  requires  the  latter  to  be 
inquired  into  or  established.^ 


1.  Kelly  V.  New  York,  etc.,  R.  Co., 
Si  N.  Y.  233. 
Plaintiff   Put  to  Proof  of   Title.— In 

Powers  V.  Leach,  22  Vt.  226,  the  court, 
in  an  action  of  trespass  on  the  freehold, 
held  that,  in  order  to  deprive  the 
plaintiff  of  full  costs  in  case  of  a  recov- 
ery for  less  than  $7  damages  (Gen. 
Stat.,  c.  125,  §  22),  the  defendant  must 
make  no  question  in  regard  to  the 
plaintiff's  right,  either  of  title  or  pos- 
session ;  if  he  put  the  plaintiff  upon 
proof  of  his  title  or  possession,  or  at- 
tempted to  show  a  counter-title,  or 
right  of  possession  in  himself,  full  costs 
would  be  allowed. 

Title  Incidentally  Involved  Not  Sufll- 
cient. — In  an  action  of  trespass  brought 
in  the  County  or  Superior  Court,  in 
Connecticut,  where  the  recovery  is  not 
above  $35,  it  is  not  sufficient,  to  give 
plaintiff  full  costs,  that  the  title  to  land 
was  incidentally  involved  in  the  trial  of 
the  cause,  but  it  must  have  so  come  in 
question  as  to  be  decided  and  settled. 
Bishop  1'.  Seeley,  18  Conn.  389.  Corn- 
fare  Arnold  v.  Kellogg,  25  Conn.  248. 

Issue  may  Appear  from  Pleadings  or 
Evidence. — Whether  the  title  is  drawn 
in  question  may  appear  either  from  the 
pleadings  or  from  the  evidence  at  the 
trial.  Bachelder  v.  Green,  38  N.  H. 
265;  Ward  V.  Bartlett,  i  N.  H.  15. 

Record  must  Show  Fact  of  Issue. — 
Where  the  statute,  in  Connecticut,  made 
costs  dependent  on  the  question 
whether  or  not  title  to  land  was  in- 
volved, it  was  held  that  the  record  must 
show  that  the  title  was  in  issue  in  such 
form  as  to  settle  it  conclusively  between 
the  parties.  Nor  was  it  sufficient  that 
the  title  was  in  fact  in  question,  or  that 
the  judge  so  certified.  And  the  rule 
holds  the  same  under  the  present  as 
under  the  former  practice.  Fowler  v. 
Fowler,  52  Conn.  254. 

Certificate  Not  Necessary. — In  Ne-w 
York  a  certificate  that  the  question  of 
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title  arose  on  the  pleadings  is  not  nec- 
essary to  entitle  the  plaintiff  to  costs  on 
recovery  of  less  than  $50.  Kelly  v. 
New  York,  etc.,  R.  Co.,  81   N.  Y.  233. 

2.  An  Action  for  Damages  to  Real 
Estate,  caused  by  a  nuisance,  is  an 
action  giving  plaintiff  full  costs.  Bent- 
ley  V.  Jones,  7  Oregon  108. 

Suit  for  Disseisin. — Bristol  Mfg.  Co. 
V.  Barnes,  54  Conn.  53. 

Controversy  as  to  Boundary  Line. — 
In  actions  where  a  division  or  bound- 
ary line  is  in  dispute,  title  to  land  is 
involved,  so  as  to  give  costs.  Wash- 
burn V.  Tinkham,  8  N.  H.  507;  Long 
V.  Ober,  51  Vt.  73. 

Highway  Vel  Non. — Likewise,  in  tres- 
pass^, c./".,  where  thequestion  whether 
the  locus  in  quo  was  a  highway  or  not, 
arose.  Anderson  v.  Buchanan,  8  Ind. 
132;  Heath  v.  Barmour,  53  Barb.  (N. 
Y.)  444,  35  How.  Pr.  (N.  Y.)  i. 

Complaint  to  Show  License  brings 
the  right  of  title  or  possession  in 
question,  where  the  act  complained  of 
is  an  unequivocal  act  of  possession, 
e.g.,  where  the  defendant  makes  perma- 
nent erections,  as  astone  wall  inclosing 
plaintiff's  land,  cuts  trees,  etc.  Powers 
-'.  Leach,  22  Vt.  226. 

An  Action  to  Set  Aside  a  Fraudulent 
Conveyance  by  a  judgment  creditor  was 
held  one  in  which  a  claim  of  title  to 
real  property'  arose  on  the  pleadings, 
within  Neiv  Tork  Code  Pro.,  §§  304, 
305,  and  entitled  the  successful  party 
to  costs  ■  as  a  matter  of  right.  Van 
Wj'ck  t'.  Baker,  11  Hun  (N.  Y.)  309. 

Proof  of  Constructive  Possession. — 
Where  a  plaintiff  relied  on  his  title  to 
establish  a  constructive  possession, 
without  proving  actual  possession,  in 
trespass  or  case,  title  to  real  estate  was 
held  to  arise  on  the  pleadings.  Booth 
V.  Sherwood,  12  Minn.  426. 

3.  Pleas  Involving  Issue  of  Title. — In 
I^eiv  Hampshire  the  title  is  drawn  in 
question  by  a  plea  of  soil  and  freehold. 
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A  plea  denying  title  in  plaintiff   will  have,  of  course,  such  an 
effect  ;i  likewise,  one   setting  up   title  in  the  defendant,*  or  a 


Forsaith  v.  Clogston,  3  N.  H.  403.  And 
by  a  brief  statement  to  same  effect,  and 
evidence  in  support  thereof.  Wash- 
burn V.  Tinkham,  S-  N.  H.  508.  By  a 
plea  of  right  of  way.  Forsaith  v.  Clogs- 
ton,  3  N.  H.  403;  Bartlett  v.  Prescott, 
41  N.  H.  498.  And  by  plea  of  a  right 
of  common  or  fishery  in  the  defendant 
or  a  third  person,  under  whom  the  de- 
fendant entered.  Forsaith  v.  Clogston, 
3N.H.403.  And  by  an  action  of  cove- 
nant, when  the  breach  assigned  is  an 
incumbrance  from  a  highway.  Pritch- 
ard  V.  Atkinson,  4  N.  H.  291.  And  by 
a  plea  of  a  prescriptive  right  to  flow 
land.  Johnson  v.  Gould,  23  N.  H.  252. 
And  whenever  the  defendant  pleads 
any  species  of  title  to  real  estate,  either 
in  himself  or  in  a  third  person,  in  op- 
position to  the  title  of  the  plaintiff. 
Forsaith  v.  Clogston,  3  N.  H.  403; 
Morse  v.  Davis,  24  N.  H.  162.  And 
see  cases  classified  below. 

Recovery  of  Undivided  Interest.  — 
Plaintiffs  in  trespass  to  try  title  were 
allowed  costs  on  recovery  of  an  undi- 
vided interest  in  lands,  where  defend- 
ants filed  no  disclaimer,  but  defended 
as  to  the  whole.  Ballard  v.  Carmichael, 
83  Tex.  355. 

Wlien  No  Issue  on  Second  Trial. — In 
an  action  of  trespass  q.  c.f.,  evidence 
on  the  first  trial  was  given  by  the  de- 
fendant as  to  a  boundary  line,  in  conflict 
with  the  plaintiflf's  evidence.  Upon 
the  jury  failing  to  agree,  a  second  trial 
was  had,  which  did  not,  however,  put 
the  plaintiff  's  title  in  issue.  A  verdict 
for  the  latter  was  held  to  entitle  him 
to  full  costs.  Bachelder  v.  Green,  38 
N.  H.  266. 

Disclaimer  after  Contest. — Upon  the 
filing  of  a  disclaimer,  in  an  action  of 
trespass  to  try  title,  by  a  defendant 
after  years  of  litigation,  the  plaintiff 
can  recover  full  costs  up  to  the  date  of 
filing.  Harvey  v.  Carroll,  5  Tex.  Civ. 
A  pp.  324. 

Where  Some  Plead  General  Issue  and 
Others  Disclaim.— Costs  of  the  whole 
action  were  held  properly  awarded 
against  several  defendants  in  ejectment 
who  plead  only  the  general  issue,  where 
all  had  trespassed  and  taken  possession, 
each  claiming  a  certain  portion  of  the 
land,  but  where  some  of  them  entered 
a  disclaimer,  and  others,  with  plain- 
tiff's consent,  agreed   to   a  judgment 


against   them   without   costs.     Bell   v. 
Foxen,  42  Fed.  Rep.  755. 

1.  Havens  v.  Dale,  30  Cal.  1547; 
Crowell  V.  Smith,  35  Hun  (N.  Y.)  182  ; 
Horton  v.  Jordan  (Supreme  Ct.),  11  N. 
Y.  Supp.  2,  where  general  denials  were 
pleaded. 

Also  Jones  v.  Metropolitan  El.  R. 
Co.  (Super.  Ct.),  14  N.  Y.  Supp.  632, 
where,  in  an  action  to  recover  nominal 
damages  against  an  elevated  railway 
company,  the  complainant  alleging 
that  the  defendant  had  interfered  with 
the  easement  of  his  abutting  property 
in  the  street,  without  taking  proceed- 
ings to  condemn,  the  allegations  were 
denied  upon  information  and  belief. 

Denial  of  Part  of  Complaint  Sufficient 
to  Involve  Issue. — Ownership  and  pos- 
session of  certain  land,  and  that  de- 
fendant entered  and  carried  awaj'  a 
certain  building  there  situated,  were 
alleged,  among  other  things,  in  the 
complaint.  The  answer  admitted  that 
defendant  was  sheriff,  and  in  such  ca- 
pacity levied  upon  and  took  into  cus- 
tody said  building  under  an  execution, 
but  denied  all  other  allegations  of  the 
complaint.  Such  denial  was  held  to 
put  in  issue  plaintift''s  title  to  the  land, 
and  upon  recovery  he  was  given  full 
costs.  Lipsky  v.  Borgmann,  52  Wis, 
256. 

Issue  Not  Involved  unless  Rebutting 
Evidence. — A  defendant  may  deny  the 
credibility  of  the  plaintiflf's  testimony, 
or  its  sufficiency  in  point  of  law,  without 
bringing  the  title  to  real  estate  in  ques- 
tion, if  he  does  not  introduce  rebutting 
evidence.  Bachelder  v.  Green,  38  N. 
H.  266;  Forsaith  v.  Clogston,  3  N.  H. 
401. 

2.  Forsaith  v.  Clogston,  3  N.  H.  401 ; 
Flagg  V.  Gotham,  7  N.  H.  266;  Morss 
V.  Jacobs,  35  How.  Pr.  (N.  Y.  Super. 
Ct.)  90;  Boardway  v.  Scott,  31  Hun 
(N.  Y.)  378;  Noble  v.  Koonce,  76  N. 
Car.  405. 

No  Certificate  Necessary — Presumption 
from  Allowance  of  Full  Costs. — In  tres- 
pass q.  c.f. the  general  issue  was  plead- 
ed with  notice  of  a  claim  that  the 
defendant  had  title,  and  also  a  right  of 
way.  Upon  verdict  in  favor  of  the 
plaintiflf  for  less  than  $35  damages,  the 
judge  ordered  a  certificate  to  be  made 
part  of  the  record,  that  such  title  and 
right  of  way  were  directly  in  question 
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general  plea  of  not  guilty.* 

(c)  When  Title  Not  in  Issue  — In  General. — Unless  the  title  to  realty- 
is  not  brought  directly  in  issue  in  a  case,  recovery  of  costs  by  the 
plaintiff  will  be  dependent  on  the  amount  of  his  recovery  in 
damages.* 


on  the  trial  and  tried  by  the  iury,  and 
allowed  full  costs.  It  was  held  that 
whether  the  certificate  was  necessary 
and  regular,  or  not,  there  was  no  error  in 
the  record,  as  it  appeared  by  plea  and 
notice  that  title  and  right  of  way  might 
be  directly  involved,  and  by  the  taxa- 
tion of  full  costs  that  one  or  both  were 
involved.  Mansfield  v.  Church,  21 
Conn.  80.  See  Granger  v.  Hancock,  2 
Root  (Conn.)  88 ;  Adgate  v.  Stores,  2 
Root  (Conn.)  161. 

1.  King  V.  Bock,  80  Tex.  156,  where 
the  defendant,  in  trespass  to  try  title, 
failed  to  disclaim  as  to  plaintiffs'  undi- 
vided interest  in  the  land,  and  required 
plaintiffs  to  establish  their  title 
thereto. 

Presumption  in  Favor  of  Issue. — Upon 
a  judgment  for  plaintitY  on  plea  of  not 
guilty  to  an  action  of  trespass  q.  c.  f., 
it  will  be  presumed,  if  necessary  to 
support  the  judgment  for  costs,  and  the 
record  showing  nothing  to  the  contrary, 
that  the  title  to  land  came  in  question 
at  the  trial.  Stewart  v.  Henrv,  5 
Blackf.  (Ind.)  445. 

2.  Action  on  Covenants  in  a  deed  for 
selling  thirty-five  acres  as  being  forty 
acres,  was  held  to  involve  no  question 
as  to  the  title  to  land.  Chapman  v. 
Griffin,    I    Root  (Conn.)  525. 

Action  for  Diverting  a  Stream  from 
the  plaintift"'s  barnyard,  and  tearing 
away  his  watering  trough,  was  simi- 
larly decided.  Learn  T'.  Currier,  15  Hun 
(N.'Y.)  1S4. 

Damages  for  Obstructing  Way. — Like- 
wise, in  an  action  for  damages  caused 
by  obstructing  the  approach  to  plain- 
tiff's lands,  where  there  was  no  claim 
for  an  invasion  of  his  possession  or  in- 
jury to  his  freehold,  the  plaintiff  was 
not  entitled  to  full  costs  on  recover- 
ing only  nominal  damages.  Rumsey 
V.  New  York,  etc.,  R.  Co.  (Supreme 
Ct.),  21  N.  Y.  Supp.  193. 

Trespass. — In  an  action  for  trespass 
in  cutting  out  a  boomstick  in  a  boom 
in  plaintiff's  lawful  possession  and  con- 
trol, where  nothing  appeared  in  the 
pleadings  which  required  proof  of  title 
to  realty,  nor  was  there  any  certificate 
of  the   court  that  such    title    came   in 
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question  at  the  trial,  on  recovery  by  the 
plaintiff  of  less  than  $50,  the  defend- 
ant was  held  entitled  to  costs,  under 
Tay.  Wisconsin  Stat.,  c.  133,  §^  54-56. 
Wausau  Boom  Co.  v.  Plumer,  49  Wis. 
112. 

And,  underCo««ec//c«i?  Stat. (ed.  1854, 
p.  100,  §  152),  a  verdict  in  trespass  q. 
c.y.,  tried  on  the  general  issue  for  $5 
damages,  could  carry  but  $5  costs,  even 
though  the  court  certified  that  the  de- 
fendant justified  his  entry  hy  a  claim  of 
title  in  fee,  and  that  the  jury  had  found 
this  claim  to  be  just,  as  to  a  part  of  the 
locus  in  quo.  Arnold  v.  Kellogg,  25 
Conn.  249. 

Waste. — On  a  verdict  for $8  for  plain- 
tiff in  an  action  for  waste  against  his 
tenant,  joined  with  a  count  in  trover, 
after  trial  on  the  general  issue  the 
plaintiff  could  not  recover  full  costs, 
the  right  and  title  of  property  not  be- 
ing in  issue.  M'Cullough  v.  M'Cul- 
lough,  2  Nott.  &  M.  (S.  Car.)  361. 

Wlien  Title  in  Dispute,  but  Not  in  Issue. 
— In  Connecticut  the  plaintifFs  recov- 
ery in  trespass  q.  c.f.,  in  the  Superior 
Court,  was  below  $35.  He  was  not 
allowed  costs,  though  the  whole  dispute 
was  concerning  the  title  to  land,  but  it 
was  not  so  brought  up  upon  the  record 
that  it  could  be  decided  so  as  finally  to 
settle  the  rights  of  the  parties  in  regard 
to  it.  Bishop  V.  Seeley,  18  Conn.  394. 
One  judge  dissenting. 

When  Allegation  Concerning  Title  Un- 
necessary.— In  A'erv  Tork,  where  the 
allegation  concerning  one's  ownership 
of  property  was  unnecessary  to  the  de- 
termination of  the  case,  even  though  it 
was  denied  in  the  answer,  the  plaintift' 
on  recovery  of  less  than  $50  was  not 
allowed  costs.  Cleveland  v.  Wilder, 
78  Hun  (N.  Y.)  591. 

When  Ad  Damnum  Enlarged  after  Re- 
moval of  Case. — In  iWw  jfcrsey  an  in- 
crease in  the  amount  of  plaintiff''s  claim 
in  an  action  after  removal  from  a  jus- 
tice's court  upon  plea  of  title,  dis- 
charges defendant's  obl.igation  to  plead 
title,  and  if  he  fails  so  to  do,  plaintiff  is 
not  entitled  to  costs  upon  recovery  of 
$4.  Chambers  v.  Wambough,  28  N.  J. 
L-  530. 
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When  Plaintiffs  Title  Admitted. — If,  in  his  answer,  the  defendant 
admits  title  in  the  plaintiff,  as  set  forth  in  the  complaint,  an  issue 
of  title  is  avoided,  and  costs  depend  on  the  amount  of  plaintiff's 
recovery.^ 

When  Successfully  Denied. — Likewise,  when  the  defendant  denies 
successfully  the  title  as  set  up  by  the  plaintiff.^ 

(3)  Costs  when  Recovery  below  Limited  Amount. — If  the  title  to 
realty  is  decided  to  be  in  issue,  the  plaintiff  is  entitled  to  costs  on 
recovery  of  damages,  though  the  amount  of  the  latter  be  below 
the  sum  limited  to  entitle  him  to  costs  in  ordinary  cases,  provided 
the  court  in  other  respects  has  jurisdiction  of  the  case.^ 

(4)  Costs  in  Suits  for  Trespass — (a)  General  Kule. — The  same  rule 
holds  in  actions  of  trespass,  in  which  the  title  to  realty  comes  in 
question.* 

(b)  Trespass  q.  c.  f. — In  actions  of  trespass  quare  clausum.  fregit. 


1.  Shurtleflf  v.  Hutchins,  10  Met. 
(Mass.)  248.  Compare  Robbins  v.  Saw- 
yer,, 3  Gray  (Mass.)  375.  See  also 
Craven  v.  Price,  53  Barb.  (N.  Y.)  442, 
37  How.  Pr.  (N.  Y.)  1:;;  Dunster  7;. 
Kelly,  55  N.  Y.  Super.  Ct.  370;  Lynk 
TJ.  Weaver,  128  N.  Y.  171;  Kreuger  t;. 
Zirbel,  2  Wis.  233. 

2.  Chapman  v.  Knowles,  34  111.  App. 
55S;  Pevare  v.  Towne,  57  N.  H,  220; 
Morss  t'.  Salisbury,  48  N.  Y.  636; 
Brainerd  v.  Casey,  37  Vt.  479. 

3.  Granger  v.  Hancock,  2  Root 
(Conn.)  88;  Adgate  v.  Stores,  2  Root 
(Conn.)  160;  Sutherland  v.  Jackson, 
32  Me.  80 ;  Morrison  v.  Kittridge,  32 
Me.  100;  Burnham  v.  Ross,  47  Me. 
456;  Maxwell  v.  Potter,  47  Me.  487; 
Mellows  V.  Hall,  49  Me.  335;  Butter- 
field  t;.  Caverly,  6  Cush.  (Mass*)  275; 
Murray  f.  Watson,  12  Cush.  (Mass.) 
457;  Willard  v.  Baker,  2  Gray  (Mass.) 
336;  Reed  v.  Wilson,  11  Gray  (Mass.) 
486;  Ryder  v.  Hathaway,  2,Met.  (Mass.) 
96;  Sawyer  v.  Ryan,  13  Met.  (Mass.) 
144;  Plympton  v.  Baker,  10  Pick. 
(Mass.)  473;  Knorr  v.  Canfield,  78 
Mich^i68;  Thorn  r-.  Maurer,  85  Mich. 
569;  Black  well  v.  Leslie,  4  N.  J.  L. 
125;  Vantyl  v.  Marsh,  5  N.J.  L.  584; 
Hankinson  v.  Baird,  6  N.  J.  L.  130; 
Hunt  I'.  Morris,  12  N.  J.  L.  175;  Budd 
V.  Stille,  16  N.  J.  L.  263;  Dixon  v. 
Scott,  18  N.  J.  L.  430;  Mumford  v. 
Withey,  i  Wend.  (N.  Y.)  279;  Quinn 
V.  Winter  (C.  PI.),  7  N.  Y.  Supp.  755; 
Bruen  v.  Manhattan  R.  Co.  (C.  PI.), 
14  N.  Y.  Supp.  2S5,  affirmed  in  14  N. 
Y.  Supp.  788;  Farrell  v.  Hill,  69  Hun 
(N.  Y.)455;  Norton  v.  Hart,  i  Ohio 
154;  Weiand  v.  Dillinger,  i  Leg.  Gaz. 
(Pa.)  115;  Woodward  t'.  Moore,  9  Rich. 


(S.  Car.)  340;  Clary  v.  McGlynn,  46 
Vt.  347;  Long  V.  Ober,  51  Vt.  73; 
Maxim  V.  Wedge,  69  Wis.  547. 

4.  Druse  v.  Wheeler,  22  Mich.  439; 
Koenigshof  v.  Spaulding,  59  Mich.  245; 
Jackson  v.  Randall,  11  Johns.  (N.  Y.) 
405;  Ross  V.  Dole,  13  Johns.  (N.  Y.) 
306;  Chandler  v.  Duane,  10  Wend. 
(N.  Y.)  563:  Tunnicliff  v.  Lawyer,  3 
Cow.  (N.  Y.)  382;  Mumford  v. 
Withey,  i  Wend.  (N.  Y.)  279;  Barney 
V.  Keith,  6  Wend.  (N.  Y.)  555;  Brown 
V.  Majors,  7  Wend.  (N.  Y.)  495;  Rad- 
ley  V.  Brice,  6  Wend.  (N.  Y.)  539; 
People  XK  New  York  C.  P.,  18  Wend. 
(N.  Y.)  579;  O'Reilly  v.  Davies,  4 
Sandf.  (N.  Y.)  722  ;  Dunckel  t'.  Farley, 
I  How.  Pr.  (N.  Y.)  180;  Galveston 
Land,  etc.,  Co.  v.  Perkins  (Tex.  Civ. 
App.  1894),  26  S.  W.  Rep.  256;  King 
V.  Haley,  75  Tex.  163. 

Trespass  with  Other  Causes  of  Action. 
— The   rule  is  unchanged  where  counts 
for  removing  personalty   after  unlaw 
ful    entry   are   contained   in  the    same 
action.     Walters  v.  Tefft,  57  Mich.  390. 

Certificate  Necessary. — In  Pennsyl- 
va7iia,  however,  a  certificate  in  such  " 
case  is  necessary  to  give  plaintiff"  full 
costs.  But  not  where  the  aspoftax'it  is 
laid  as  a  separate  and  distinct  claim. 
Simonds  v.  Barton,  76  Pa.  St.  434. 

Certificate  Contested  after  Removal 
from  Justice. — The  granting  of  a  cer- 
tificate that  the  title  to  land  came  in 
question,  essential  to  recovery  of  costs, 
may  be  contested  by  the  defendant, 
even  though  he  has  ousted  the  juris- 
diction of  a  justice  in  the  action  by  an 
affidavit  that  the  title  would  come  in 
question.  Hoke  v.  Beckley,  10  Pa.  Co. 
Ct.  Rep.  306. 
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full  costs  are  allowed  the  plaintiff  without  reference  to  the 
amount  of  his  recovery,  where  the  court  has,  in  other  respects, 
jurisdiction.*  But  not  if  the  title  to  real  estate  is  not  in  question.* 
(5)  Costs  in  Other  Actions  for  Damages. — In  all  actions  brought 
for  the  recovery  of  damages  inflicted  upon  land,  or  concerning 
the  same,  the  general  rule  followed  is  to  allow  the  plaintiff  full 


1.  Spalbergh  t'.  Walrod,  i  Johns.  Cas. 
(N.  Y.)  162,  where  the  recovery  was 
$10.  Also  Utter  v.  Gifford,  25  How. 
Pr.  (N.  Y.  Supreme  Ct.)  2S9,  where 
phiintiflF  recovered  less  than  $50,  and 
holding  that  the  provisions  of  2  Rev. 
Stat.  33S,  §  3,  "  of  trespass  on  lands," 
are  not  repealed  by  the  Code  of  Pro- 
cedure. But  see  Launitz  v.  Barnum, 
4  Sandf.  (,N.  Y.)  637.  Also  Hinds  v. 
Knox,  4  S.  &  R.  (Pa.)  417;  Gower  v. 
Clayton,  6  S.  &  R.  (Pa.)  85;  Wilkin- 
son V.  Grey,  14  S.  &  R.  (Pa.)  345;  Moon 
V.  Long,  12  Pa.  St.  207;  Painter  v. 
Kistler,  59  Pa.  St.  331  ;  Willet  v.  Se- 
ville. 2  Grant's  Cas.  (Pa.)  3S8,  though 
the  damages  found  be  less  than  forty 
shillings.  See  Stuart  v.  Harkins,  3 
Binn.  (Pa.)  321;  Lindenburger  v.  Un- 
ruh,  I  Browne  (Pa.)  194. 

And  where  the  recovery  was  but  $5. 
Williams  v.  Glenn,  2  P.  &  W.  (Pa.) 
137;  Breneman  xk  Neflf,  i  Leg.  Opin. 
(Pa.)  122. 

Damages  Beckoned  in  Pennsylvania 
Currency. — In  Pennsylvania,  in  actions 
of  trespass  qticire  clausum  fregit^  the 
minimum  of  damages  which  will  en- 
title the  plaintiflf  to  costs  must  be  reck- 
oned in  the  currency  of  that  state. 
Chapman     v.     Calder,      14     Pa.     St. 

357- 
Judge's  Certificate  before  Judgment. — 

And  to  entitle  him  to  full  costs,  where 
the  verdict  is  less  than  forty  shillings, 
under  Stat.  22  &  23  Car.  II.,  c.  9, 
the  judge's  certificate  must  be  made  be- 
fore judgment.  Simonds  f.  Barton,  76 
Pa.  St.  434. 

Treble  Costs. — In  Ne-w  7~ork,  under 
I  R.  L.  1813,  525,  §  29,  giving  treble 
damages  in  trespass  for  timber  cut, 
plaintiff  can  recover  treble  costs.  Mor- 
ris V.  Brush,  14  Johns.  (N.  Y.)  328. 

When  Not  Allowed. — But  if  the  treble 
damages  recovered  in  the  Supreme 
Court  are  below  .$50,  treble  costs  will 
not  be  allowed.  Hasbrouck  v.  Schoon- 
maker,  3  Cow.  (N.  Y.)  346. 

When  Recovery  within  Justice's  Juris- 
diction.— If  the  claim  for  damages  is 
be^  ond  a  justice's  jurisdiction,  but  the 
recovery  within  such  jurisdiction,  costs 
5  Encyc.  Pi.  &  Pr. — 12  17 


cannot  be  recovered  where  the  action, 
was  not  commenced  before  a  justice. 
Van  Buskirk  v.  Dunlap,  2  Wkly.  L. 
Mag.  (Ohio)   125. 

2."  Ward  v.  Bartlett,  i  N.  H.  14; 
Crosby  v.  Moore,  6  N.  H.  57,  where 
the  recovery  in  each  case  was  less  than 
$6.66,  and  but  $3.42,  respectively,  and 
plaintiff's  costs  were  limited.  In  ac- 
tions commenced  previous  to  N,  H. 
Stat,  of  June  30,  1825,  if  title  to  real  es- 
tate was  not  in  question,  and  the  recov- 
ery below  forty  shillings  damages,  no' 
more  costs  than  damages  were  al- 
lowed.     Dennison    v.    Perkins,    3  N. 

H.  313- 

When  Title  in  Question. — In  such 
cases,  the  title  is  in  question  only 
where  the  defendant  sets  up  a  title  in 
opposition  to  that  of  the  plaintiff.  For- 
saith  V.  Clogston,  3  N.  H.  401. 

Less  than  Damages,  if  Court  So  Or- 
ders.—  And  it  is  in  the  discretion  of 
the  court  whether  or  not  to  limit  plain- 
tiff's  costs  to  an  even  smaller  sum  than 
the  damages  recovered.  Ward  v.  Bart- 
lett. 1  N.  H.  14. 

Where  Damages  Reduced  on  Second 
Trial. — Where  the  plaintiff  recovered, 
but,  the  title  not  being  in  question,  was 
limited  in  his  costs,  and  the  case  was 
reviewed,  and  on  second  trial  the  dam- 
ages were  reduced,  the  plaintiff  was 
held  not  entitled  to  the  full  costs  of  the 
original  suit,  even  if  the  title  was  put 
in  question  in  the  trial  upon  the  re- 
view. Woodbury  v.  Parshley,  10  N. 
H.  392. 

Case  Reviewed  on  Defendant's  Motion. 
— In  such  case  if  defendant  obtains  a 
review  and  succeeds  only  in  reducing 
the  damages  a  small  amount,  the  court 
may,  in  its  discretion,  limit  his  costs. 
Woodbury  v.  Parshley,  10  N.  H. 
392. 

Judge's  Certificate  that  Title  was 
Concerned. — In  Massachusetts,  on  re- 
covery of  but  $15,  the  judge  must  cer- 
tify that  the  title  to  real  estate  was  in 
fact  concerned,  as  required  by  Stat> 
1862,  c.  36,  to  give  plaintiff  costs.. 
Heims  v.  Ring,  11  Allen  (Mass.) 
352. 
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costs  if   he  recover  any  damages,  although  the  amount  of  the 
latter  may  be  trifling.^ 

g.  No  More  Costs  than  Damages — (i)  In  General. — In 
many  of  the  states,  upon  recovery  by  the  plaintiff,  in  certain  cases, 
of  an  amount  less  than  a  specified  sum,  his  costs  are  limited  to 
the  amount  of  his  damages  or  recovery.^ 


1.  Marius  v.  Bicknell,  lo  Cal.  217, 
^n  action  to  test  the  right  to  the  use  of 
water  and  to  recover  damages  for  its 
diversion,  the  recovery  being  below 
$200;  Heims  -'.  Ring,  11  Allen  (Mass.) 
352,  being  for  damages  for  trespass  to 
real  estate,  recovery  being  below  $20, 
and  judge  certifying  as  to  title;  Mur- 
ray V.  Watson,  12  Cush.  (Mass.)  457, 
for  corrupting  the  water  of  a  well  on 
the  plaintiff's  land,  recovering  less  than 
$20;  Simpson  v.  Seavey,  8  Me.  138, 
and  Williams  v.  Veazie,  8  Me.  106,  for 
diverting  water  from  a  mill,  or  obstruct- 
ing a  water  course,  on  recovery  of  less 
than  $20;  Burrill  --.  Martin,  12  Me. 
345,  for  flowage,  recovery  being  $6.87  ; 
Mellows  V.  Hall,  49  Me.  335,  for  care- 
lessly setting  a  fire  by  which  trees  on 
plaintiff's  land  were  burned,  damages 
being  below  $20;  Wendell  t'.  Greaton, 
63  Me.  267,  for  nuisance  to  real  estate, 
with  similar  damages;  Koenigshof  v. 
Spaulding,  59  Mich.  245,  for  digging  a 
trench  througli  which  water  of  a  lake 
flowed  upon  and  injured  land;  Thorn 
T.  Maurer,  85  Mich.  569,  for  injury  to 
crops  caused  by  defendant  setting 
water  back  upon  the  land  on  which 
they  were  growing,  damages  being  six 
cents;  Brown  v.  Ashley,  13  Nev.  251, 
for  wrongful  diversion  of  water;  Nor- 
ton V.  Hart,' I  Ohio  154,  for  trespass  to 
real  property  where  damages  claimed 
exceeded  $100;  Guffey  -'.  Free,  19  Pa. 
St.  384,  trespass  for  injuries  to  real 
property,  verdict  being  for  less  than 
forty  shillings.  See  supra  (4),  Costs  in 
Suits  for  Trespass. 

When  Action  for  Nuisance,  and  Not 
Trespass. — In  Motitafia,  under  Act 
i88q,  §  I,  awarding  costs  in  actions  of 
trespass  upon  realty  without  reference 
to  the  amount  of  damages  recovered, 
an  action  against  a  mining  company 
for  damages  for  contaminating  the 
waters  of  a  certain  creek  by  the  mix- 
ture of  deleterious  substances  therein 
and  placing  ddbris  in  the  same,  which 
flowed  down  and  through  plaintiff's  ir- 
rigating ditches  upon  his  farm  lands, 
destroying  vegetation  and  rendering 
the  water  unfit  for  domestic  purposes, 
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was  held  not  included,  and  costs  were 
not  allowed  plaintiff  upon  recovery  of 
$1  damages.  Durfee  v.  Granite  Moun- 
tain Min.  Co.,  13  Mont.  181. 

"A  Right  to  an  Easement,"  within 
Massachusetts  Pub.  Stat.,  c.  198,  §  6,  as 
to  costs,  was  held  involved  in  an  action 
brought  for  diverting  surface  water  and 
turning  it  upon  plaintiff's  land,  when 
defendant  claimed  the  right  so  to  do,  on 
the  ground  of  its  being  necessary  to  the 
proper  construction  and  maintenance 
of  his  railroad,  and  plaintiff  could  re- 
cover full  costs  without  regard  to  the 
amount  of  his  damages.  Rathke  t'. 
Gardner,  134  Mass.  14. 

Costs  Discretionary  with  Court. — In 
Mittnesota^  in  an  action  commenced  in 
the  District  Court  for  damages  to  real 
estate  in  which  the  claim  was  over  $100, 
and  recovery  below  $50,  the  allowance 
of  costs  was  adjudged  discretionary 
with  tlje  court,  under  Comp.  Stat. 
Minn.,  c.  62,  §  5,  which  provides  that 
in  "other  actions,"  costs  may  be  al- 
lowed or  not  in  the  discretion  of  the 
court.    Turner  --.  HoUeran,  8  Minn.  451 . 

Where  Justice  without  Jurisdiction. — 
In  an  action  for  trespass  on  real  prop- 
erty in  which  the  claim  exceeded  $100, 
the  plaintiff  was  allowed  costs  without 
regard  to  the  amount  of  his  recovery, 
since  a  justice  had  no  jurisdiction  if  the 
sum  demanded  was  over  $100,  such  a 
case  being  governed  by  Ohio  Code, 
§  552.     Norton  -•.  Hart,  i  Ohio  154. 

2.  Georgia. — Hardin  v.  Lumpkin,  5 
Ga.  452;  Mangham  v.  Reed,  11  Ga.  137. 
And  see  Thurmond  v.  Horton,  loGa. 
500;  Stapp  -'.  Partlow,  Dudley  (Ga.) 
176. 

Indiana. — Dodd  v.  Sheeks,  5  Blackf. 
(Ind.)  592;  Conner  xk  Winton,  S  Ind. 
315;  Burnett  7'.  Coffin,  4  Ind.  218;  Purs- 
ley  V.  Wikle,  118  Ind.  139. 

lotva. — Britton  v.  Wright,  i  Greene 
(Iowa;  426. 

AIichiga7i.  —  Meyer  v.  Wood,  38 
Mich.  297  ;  Dinger  v.  Miller,  39  Mich. 
332;  Johnston  v.  Disbrow,  47  Mich.  59. 

Ne%v  Hampshire. — Jones  v.  Lane  ( N. 
H.)  63  N.  H.  331. 

JVew  Tork.  —  Feeney  v.  Brooklyn 
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(2)  Cases  wJicre  Rule  Not  Applicable. — But  there  are  exceptions 


City  R.  Co.,  36  Hun  (N.  Y.)  197;  Wil- 
son -'.  McGregor,  58  Hun  (N.  Y.)  607, 
ij  N.  Y.  Supp.  39  ;  Corbin  v.  Milton, 
27  How.  Pr.  (N.^Y.  Supreme   Ct.)  76. 

North  Carolina. — Bridgers  v.  Pur- 
cell,  I  Ired.  (N.  Car.)  232. 

Pennsylvania. — Stuart  v.  Harkins,  3 
Binn.  (Pa.)  321;  Brown  v.  Ellta,  3  Luz. 
L.  Obs.  (Pa.)  166;  Knappenberger  v. 
Roth,  153  Pa.  St.  614;  Winger  v.  Rife, 
loi   Pa.   St.   152. 

Tefinessce. — Bates  v.  Sullivan,  3  Head 
(Tenn.)  632;  Steffner  v.  Burton,  87 
Tenn.  135. 

Vermont. — Plumlev  v.  Marsh,  15  Vt. 
306;  Smith  V.  Shumwaj',  2  Tyler  (Vt.) 
74;  Dwinells  v.  Aikin,  2  Tyler  (Vt.) 
78;  Parsons  v.  Young,  2  Vt.  434;  Rob- 
inson -'.  Whitcher,  2  Vt.  563;  Brainerd 
V.  Casey,  37  Vt.  479. 

Virginia.  —  Bills  v.  Harris,  2  Va. 
Cas.  26. 

Washifigton.  —  Meade  v.  French,  4 
Wash.  II. 

Wisconsin.  —  Sherible  r,  Janish,  13 
Wis.  615;  Fitzer  v.  McCannan,  14 
Wis.  63. ' 

Title  to  Land  Not  Involved. — In  Brain- 
erd V.  Casey,  37  Vt.  479,  in  an  action 
of  trespass  to  the  freehold,  the  main 
question  was  one  of  boundary  be- 
tween the  lands  of  the  parties.  The 
jury  found  the  line  to  be  as  the  defend- 
ant claimed,  but  that  he  had  cut  be- 
yond that  line,  upon  the  plaintifif's  land, 
trees  to  the  value  of  $3.50,  and  verdict 
■was  for  plaintiff" for  that  amount.  Since 
the  defendant  did  not  claim  "  right  of 
title  or  possession "  beyond  that  line, 
but  only  denied  the  fact  of  committing 
any  act  of  trespass  beyond  it,  the  plain- 
tiff, under  Gen.  Stat.,  c.  125,  §  22, 
could  recover  no  more  costs  than  dam- 
ages. 

And  in  Arnold  v.  Kellogg,  25 
Conn.  249,  under  Statute,  ed.  1854,  p. 
too,  §  152,  enacting  that  a  plaintiff  in 
trespass  recovering  not  more  than  $35 
damages,  shall  be  entitled  to  no  more 
costs  than  damages,  unless  the  title  to 
land  is  in  question,  it  was  held  that  a 
verdict  in  an  action  of  trespass  q.  c.  f., 
tried  on  the  general  issue,  for  .$5 
damages,  could  carry  but  an  equal 
amount  of  costs,  although  the  court 
certified  that  the  defendant  justified  his 
entry  by  a  claim  of  title  in  fee,  and  that 
the  jury  had  found  his  claim  to  be  just, 
as  to  a  part  of  the  locus  in  quo. 

Riglat  to  Use  of  Water  Not  in  Ques- 


tion.— Under  the  Statute  of  Connecticut 
(Laws  of  1S86),  providing  that  in  ac- 
tions of  trespass  and  trespass  on  the 
case  tried  in  the  Superior  Court,  where 
the  damages  found  do  not  exceed  $35, 
no  more  costs  than  damages  are 
recoverable,  unless,  among  others, 
the  right  to  the  use  of  water  comes  in 
question,  an  allegation  of  the  plaintiff, 
not  denied  by  the  defendant,  of  his 
right  to  the  use  of  water  which  had 
been  diverted,  such  diversion  being  the 
basis  of  the  claim  for  damages,  was  held 
not  to  raise  a  question  that  took  the 
case  out  of  the  operation  of  the  statute. 
White  V.  Fuller,  36  Conn.  149. 

Jury  cannot  Otherwise  Award  Costs. — 
Under  the  Georgia  Act  of  1767,  where 
the  damages  assessed  were  below  forty 
shillings,  the  plaintiff  could  have  no 
more  costs  than  damages,  though  the 
jury  found  "ten  cents  and  costs  of  suit  for 
the  plaintiff."  Hardin  v.  Lumpkin,  5 
Ga.  452;  Mangham  v.  Reed,  11  Ga. 
137.  And  see  Thurmond  v.  Horton,  10 
Ga.  500.  And  where  the  jury  found 
"for  the  plaintiff" one  cent,  and  costs  to 
the  defendant,"  it  was  held  that  the 
law  and  not  the  jury  determined  the 
question  of  costs.  Conner  v.  W^inton, 
8  Ind.  315. 

Plaintiff  must  be  Awarded  Such  Costs. 
—  Where  the  whole  costs  of  an  action 
were  allowed  to  plaintiff  on  a  judg- 
ment of  $1,  when  the  statute  author- 
ized a  recovery  of  costs  equal  to  the 
judgment,  and  no  more,  a  motion  to  so 
modify  the  judgment  as  to  give  all  the 
costs  against  him  was  properly  over- 
ruled.    Pursley  v.  Wikle,  118  Ind.  139. 

Lack  of  Recovery  Due  to  Plaintiff's 
Waiver. — The  provisionof  Crtwrtrfrt  Code 
Civ.  Pro.,  art.  478,  that  in  actions  for 
personal  wrongs  no  more  costs  than 
damages  can  be  awarded,  unless  the 
latter  be  above  forty  shillings,  prevented 
a  plaintiff  from  recovering  costs  w^ho 
recovered  no  damages,  though  such 
failure  was  caused  by  a  written  waiver 
by  him  of  any  other  recovery  than 
costs.  Browning  ->.  Spackman,  7  Mon- 
treal L.  R.  Super.  Ct.  369. 

' '  Costs  "  Includes  Disbursements. — I  n 
Wisconsin  Rev.  Stat.,  §  2918,  subd.  4, 
which  provides  that  if  plaintift"in  certain 
actions  recovers  less  than  $50  damages, 
"he  shall  recover  no  more  eosts  than 
damages,"  the  word  "  costs  "  was  held 
to  include  disbursements.  Emerick  v. 
Krause,  52  Wis.  358. 
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made  to  the  application  of  this  rule,  where  the  plaintiff  is  not 
limited  in  his  recovery  of  costs  upon  a  judgment  rendered  in  his 
favor,  the  amount  of  the  latter  being  immaterial.^ 

(3)  Who  Liable  for  Remaining  Costs. — The  rule  most  generally 
followed  in  regard  to  the  awarding  of  the  costs  remaining  after 
deducting  those  allowed  plaintiff  to  the  amount  of  his  recovery, 
is  that  each  party  pays  his  own  costs.^ 


No  More  Costs  than  Amount  Finally 
Recovered. — In  Vertnotii,  a  restriction 
ot"  plaintiff's  costs  to  the  amount  of 
debt  or  damages  recovered,  in  actions 
before  a  justice  or  appealed  by  the  plain- 
tiff, applies  to  the  sum  finally  recov- 
ered, although  this  be  a  balance  upon  a 
plea,  or  on  book  in  oft'set,  and  continu- 
ances may  have  been  occasioned  there- 
by. Ellenwood  v.  Parker,  3  Vt.  65 ; 
Plumley  z'.  Marsh,  15  Vt.  306. 

In  Alabama,  when  the  recovery  is 
below  twenty  dollars,  the  plaintiff  will 
not  be  so  limited  as  to  costs  if  it  is 
properly  certified  that  he  ought  to  have 
recovered  more.  Baker  z'.  Keith,  77 
Ala.  544.  But  in  absence  of  a  certifi- 
cate of  the  presiding  judge  at  the  trial 
that  he  ought  to  have  recovered  more, 
the  plaintiff  on  recovery  in  an  action 
of  tort  of  but  twent}'  dollars  can  re- 
cover no  more  costs  than  damages. 
Nor  if  the  damages  do  not  exceed 
five  dollars,  even  though  the  jury  find 
costs  for  him.  Reid  v.  Gordon,  2  Stew. 
(Ala.)  469;  Ivey  v.  McQueen,  17  Ala. 
40S;   Galle  T'.  Lynch,  21  Ala.  579. 

1.  Alabama. — The  Ala.  Stat,  of  1822, 
limiting,  in  certain  cases,  the  re- 
covery of  plaintiff's  costs  to  the 
amount  of  the  damage  sustained 
when  the  same  is  not  more  than  $5, 
does  not  extend  to  actions  of  trespass 
quare  clausum  fregit.  Williams  v. 
Perkins,  i  Port.  (Ala.)  471.  Nor  to  an 
action  of  debt  on  an  attachment 
bond  to  recover  damages  for  the  wrong- 
ful and  vexatious  suing  out  of  the  at- 
tachment. McAllister  v.  McDow,  26 
Ala.  453.  Nor  to  cases  of  trespass  to 
try  titles.  McGehee  v.  Evans,  i  Stew. 
(Ala.)  589.  Nor  to  action  of  trover. 
Johnston  v.  Sims,  4  Stew.  &  P.  (Ala.) 
330.  And  the  statute  that  similarly  pro- 
vides as  to  costs  upon  recovery  of  no 
more  than  $20,  does  not  apply  to  ap- 
peals from  justices'  decisions.  Baker  v. 
Keith,  77  Ala.  544. 

Connecticut.-^Conn.  Gen.  Stat.,  tit.  19, 
c.  14,  §  8,  providing  that  in  actions  of 
tort,  etc.,  where  the  damages  recovered 
do  not  exceed  $50,  no  more  costs  than 


damages  shall  be  recovered,  is  not  ap- 
plicable to  actions  of  replevin.  Gaston 
V.  Canty,  48  Conn.  139. 

Indiana. — Section  398,  2  G.  &  H.  227, 
similarly  providing  in  all  actions  for 
damages  solely  not  arising  out  of  con- 
tract, when  the  recover  is  less  than  $5, 
does  not  apply  to  appeals  from  justices- 
of  the  peace.  Castle  i'.  House,  41 
Ind.  333. 

Iowa. — Replevin  suits  are  not  included 
in  a  similar  rule  when  the  recover  is- 
less  than  $50.  Moore  r'.  Ross,  Morr.. 
(Iowa)  401. 

Mississippi. — Nor  is  action  of  as- 
sumpsit upon  an  open  account  em- 
braced in  the  words  "  action  on  the 
case,"  used  in  the  statute  (H.  &  H. 
572,  §  104)  providing  for  no  more  costs 
than  damages  when  the  latter  is  under 
$10.  Fletcher  v.  Benbrook,  5  Smed.  & 
M.  (Miss.)  619. 

New  York.— Code  Civ.  Pro.,  §  3228,. 
limiting  costs  to  amount  of  damages- 
when  recovery  is  below  $50,  was  held 
not  to  apply  to  an  action  for  damages 
for  a  death  by  the  wrongful  act  or  neg- 
lect of  another.  Gordon  v.  U.  S.,  etc., 
Steamboat  Co.,  59  Hun  (N.  Y.)  626,  13, 
N.  Y.  Supp.  653. 

Nor  to  an  action  for  personal  injuries 
sustained  by  an  employee  from  defective 
machinery  furnished  by  his  employer. 
Rieger  v.  Fahys  Watch-Case  Co. 
(Brooklyn  City  Ct.),  13  N.  Y.  Supp.. 
7S8. 

Tennessee. — The  Act  of  1829,  c.  i, 
similarly  providing  when  recovery  does 
not  exceed  $5,  was  held  not  to  embrace 
the  action  of  trespass  quare  claustim 
fre^it.  Winters  v.  McGhee,  3  Sneed 
(Tenn.)  128. 

2.  Feeney  t'.  Brooklyn  City  R. 
Co.,  36  Hun  (N.  Y.)  197."'  Also  Corbin 
V.  Milton,  27  How.  Pr.  (N.  Y.  Supreme 
Ct.)  76,  holding  that  defendant  is  not 
entitled  to  costs,  because  they  are,  by 
section  305  of  the  code,  given  to  him 
only  when  plaintiff  is  not  entitled  to 
recover  them.  Also  Gardenhire  z<.  Mc- 
Combs,  I  Sneed  (Tenn.)  83  ;  Bates  v. 
Sullivan,  3  Head  (Tenn.)  632.   The  Act 
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(4)  One-quarter  Costs. — In  some  states,  only  one-quarter  as 
much  costs  as  damages  have,  by  statute,  been  allowed  the  plain- 
tiff on  his  failure  to  recover  more  than  a  certain  limited  sum.* 

h.  Costs  when  Claim  Reduced  by  Set-off. — See  article 
Set-off  and  Counterclaim. 

i.  Costs  when  Claim  Reduced  by  Tender. — See  article 
Tender. 

J.  Costs  when  Claim  Reduced  by  Payment. — See  article 
Payments. 

k.  Costs  when  Claim  Reduced  by  Offer  of  Judgment-  - 
See  article  Offers  of  Judgment. 

/.  Costs  when  Claim  Reduced  in  Other  Ways. — Where 
claims  are  offset  in  other  ways  than  those  above  treated,  recov- 
ery of  costs  will  depend  on  the  circumstances  of  each  particular 
case.^ 


of  1852,  c.  146,  repealed  the  Act  of 
181 1,  c.  91,  on  this  subject,  which 
makes  the  plaintiff,  in  such  case,  liable 
for  the  whole  costs  beyond  the  amount 
of  recovery.  Gray  f.  Tate,  11  Humph. 
(Tenn.)64.  Butsee /w/^rw.  Also  Meade 
V.  French,-  4  Wash.  11  ;  Sherible  v.  Ja- 
nish,  13  Wis.  615;  Fitzer  t\  McCannan, 
14  Wis.  63.  Contra,  Conner  t'.  Win- 
ton,  8  Ind.  315,  in  which  a  verdict  for 
one  cent  damages  and  a  like  sumjn 
costs,  and  that  defendant  recover  as  to 
the  residue  of  costs,  was  upheld.  Also, 
to  the  same  effect,  Britton  v.  Wright,  i 
Greene  (Iowa)  426;  Steflner  t;.  Burton, 
87  Tenn.  135. 

1.  Robbins  v.  Sawyer,  3  Gray  (Mass.) 
375  ;  Dexter  v.  Manley,  4  Cush.  (Mass.) 
14;  Shurtlefif  v.  Hutchins,  10  Met. 
(Mass.)  248;  Leland  x'.  Bussey,  7  Pick. 
(Mass.)  13. 

Reasonable  Expectation  of  Greater 
Recovery  Founded  on  Misapprehension 
of  Law. — Though  the  quarter-costs  rule, 
under  tbe  statute,  was  not  to  be  adhered 
to  if,  in  the  opinion  of  the  court,  the 
plaintiff  had  a  reasonable  expectation 
of  recovering  more  than  £4  damages, 
it  was  held  that  if  such  expectation  was 
based  on  a  misapprehension  of  the  law, 
he  could  not  recover  full  costs.  Top- 
pan  t'.  Atkinson,  2  Mass.  365. 

Such  expectation  was  held  to  be  rea- 
sonable, however,  if  the  court  estab- 
lished a  new  rule  of  assessing  damages 
which  reduced  the  plaintiff's  claim,  and 
he  could  obtain  full  costs.  Bickford  v. 
Page,  2  Mass.  455. 

In  Maine,  where  the  amount  recov- 
ered is  reduced  to  less  than  $20,  the 
plaintiff  is  entitled  to  only  quarter  costs. 
Ladd  V.  Jacobs,  64  Me.  347. 


Likewise,  in  an  action  to  recover  a 
penalty,  which  was  "  not  to  exceed  one 
hundred  dollars,"  where  the  jury  as- 
sessed damages  for  the  plaintiffs  at  one 
cent.     Houlton  v.  Martin.  50  Me.  336. 

2.  Disclaimer  of  Another  Claim.— A 
decree  for  injunction  as  to  one  claim  of  a 
patent,  which  claim  was  sustained  with 
some  doubt  as  to  its  patentability,  was 
made  without  costs,  upon  filing  a  dis- 
claimer of  another  claim  which  was 
held  invalid.  Campbell  Printing  Press, 
etc.,  Co.  V.  Fames  Vacuum  Brake  Co., 
44  Fed.  Rep.  64, 

Equitable  Defense. — The  plaintiff  can 
recover  his  costs,  where  his  recovery  is 
reduced  below  $100  by  equitable  de- 
fense. Manning  v.  Eaton,  7  Watts  (Pa.) 

346- 

Counter  Evidence. — The  provision  of 
the  Ne-v  York  statute  that  plaintiffs 
in  a  court  of  record  whose  "  claim,  as 
established  at  the  trial,"  exceeds  $200, 
and  is  reduced  by  set-offs,  shall 
recover  their  costs,  does  not  so  entitle 
a  plaintiff  whose  claim  is  prima-  facie 
established  for  more  than  $200,  but  is 
reduced  below  that  amount  by  counter 
evidence.  To  entitle  him  to  costs  where 
he  recovers  less  than  that  sum,  his 
claim  must  have  been  reduced  by  set- 
offs merely.  Spring  Valley  Shot,  etc., 
Co.  V.  Jackson,  2   Sandf.  (N.   Y.)    622. 

A  Parol  Offer  to  Refer  a  disputed  claim 
against  a  decedent's  estate,  under  4  N. 
Y.  Rev.  Stat.  (8th  ed.),  p.  2561,  §  36,  is 
held  sufficient  to  lay  the  foundation  for 
costs  on  recover^'  by  action.  Roberts 
V.  Pike  (C.  PI.),  14  N.  Y.  Supp.  957. 

Return  of  Article  Sued  for. — If  the 
damages  in  trover  are  reduced  by  proof 
of  return  of  tlie  article  sued  for,  pending 
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V.  Double  and  Teeble  Costs — 1.  When  Allowable. — In  some  states 
the  allowance  of  double  and  treble  costs  is  authorized  by  statute  in 
certain    cases.^     Thus,  they  are  sometimes  allowed  in  cases  of 


the  suit,  this  does  not  affect  plain- 
tiff's right  to  full  costs.  Brick  v.  Reed, 
I  Root  (Conn.)  136.  See  Humiston  v. 
Smith,  22  Conn.  24. 

Special  Contract  to  Pay  Third  Person. 
— If  the  plainttft"'s  demand  of  over  $100 
be  reduced  by  evidence  of  a  special 
contract  to  pay  the  debt  of  a  third  per- 
son, he  may  recover  costs.  Manning 
V.  Eaton,  7  Watts  (Pa.)  346.  See  Rod- 
man t'.  Hutchinson,  4  Whart.  (,Pa.)  242. 

An  Admission  of  Sum  in  Hand,  by  an 
assignee,  greater  than  the  creditor 
finally  recovered,  with  denial  of  liabil- 
ity as  garnishee,  will  not  defeat  her 
liability  for  costs  in  favor  of  the  gar- 
nishee. T.  T.  Ilaydock  Carriage  Co. 
T'.  Pier,  78  Wis.  579. 

Breach  of  Warranty. — In  debt  on  a 
single  bill  given  for  the  price  of  a  horse, 
in  the  common  pleas,  where  the  defend- 
ant showed  a  breach  of  warranty,  in 
consequence  of  which  a  verdict  was  re- 
turned for  less  than  $100,  the  plaintiff 
was  held  entitled  to  costs.  Sadler  v. 
Slobaugh,  3  S.  &  R.  '(Pa.)  388. 

Other  Matters  of  Reduction. — On  suit 
in  the  Circuit  Court,  in  debt,  assumpsit 
or  covenant,  for  more  than  ,$50,  and 
proof  on  the  trial  of  a  prima  facie  right 
to  recover  an  amount  exceeding  that 
sum,  the  plaintiff  is  entitled  to  costs  on 
recovery  of  .$50  or  less,  the  reduction 
having  been  caused  by  evidence  of 
matters  of  set-off,  or  other  matters  of 
reduction.  Higman  v.  Brown,  3  Ind.  430. 

1.  Frivolous  Exceptions. — In  Massa- 
chusetts, under  Mass.  Gen.  Stat.,  c. 
112,  §  13,  double  costs  are  allowed,  if  it 
appears  that  the  exceptions  are  frivo- 
lous, immaterial,  or  intended  for  delay. 
The  question  whether  that  fact  appears 
is  for  the  court  upon  the  bill  of  excep- 
tions. Blackington  v.  Johnson,  126 
Mass.  21.  Double  costs  must  be  moved 
for,  under  this  statute,  otherwise  they 
are  not  awarded.  Norris  v.  Lynch, 
.121  Mass.  586. 

For  cases  in  wliich  double  costs  were 
imposed  under  the  above  statute,  see 
Williams  v.  Greene,  2  Cush.  (Mass.) 
465;  Timson  v.  Moulton,  3  Cush. 
(Mass.)  270;  Mansfield  v.  Corbin,  4 
Cush.  (Mass.)  213;  Carter  v.  Smith,  9 
Cush.  (Mass.)  323;  Tuttle  v.  Holyoke, 
6  Gray  (Mass.)  448;  Shelton  v.  Banks, 
10    Gray    (Mass.)    402;     Harden     v. 


Harden,  n  Gray  (Mass.)  436;  Hutch- 
inson V.  Methuen,  i  Allen  (Mass.)  t,^', 
Perkins  v.  Littlefield,  5  Allen  (Mass.) 
371  ;  Casey  v.  King,  98  Mass.  505 ; 
Boswell  V.  Cutter,  117  Mass.  72;  Cas- 
sidy  T'.  Hyland,  120  Mass.  221  ;  Pine  v. 
Morrison,  121  Mass.  297;  Behan  v.. 
Williams,  123  Mass.  367;  HolbrOok 
t'.  Haney,  124  Mass.  357  ;  Burbank  v. 
Woodward,  124  Mass.  358  ;  Witt  v.  Pot- 
ter, 125  Mass.  363;  Blackington  v. 
Johnson,  126  Mass.  23. 

In  Minnesota,  under  Minn.  Rev. 
Stat.,  §  2575,  in  actions  to  recover  dam- 
ages for  the  killing  or  injuring  of  cat- 
tle by  reason  of  failure,  on  tiie  part 
of  railroad  companies,  to  build  and 
maintain  proper  cattle  guards  and 
fences,  double  costs  are  given  against 
the  railroads.  Schimmele  v.  Chicago, 
etc.,  R.  Co.,  34  Minn.  216;  Johnson  v. 
Chicago,  etc.,  R.  Co.,  29  Minn.  425; 
Hooper  v.  Chicago,  etc.,  R.  Co.,  37 
Minn.  52. 

Replevin. — Where  the  defendant  de- 
murred successfully  to  one  of  the 
counts  in  replevin,  and  recovered  a 
verdict  on  the  other  counts,  upon  which 
he  had  joined  issue,  he  was  held  to  be 
entitled  to  double  costs  on  the  issues, 
but  only  to  single  costs  on  the  demur- 
rer. Gibbs  V.  Bull,  20  Joh/is.  (N.  Y.) 
212;   Waring  r.  Acker,  i  Hill    (N.  Y.) 

673- 

In  Pennsylvania,  the  Act  of  1772^ 
giving  double  costs  against  the  plain- 
tiff in  replevin  where  he  became  non- 
suited or  discontinued,  was  declared  ta 
be  penal,  and  hence  to  be  strictly  con- 
strued. Prescottx'.  Otterstatter,  85  Pa. 
St.  534. 

In  replevin  for  rent  in  arrear,  in 
Pennsylvania,  on  an  appeal  from 
the  award  in  favor  of  the  avowant,  the 
plaintiff  was  held  not  to  be  liable  for 
double  costs.  Hartley  v.  Bean,  i  Miles 
(Pa.)  168. 

Interlocutory  Motions. — Double  costs 
are  not  to  be  awarded  on  interlocutory 
motions  and  rules.  Rider  v.  Hubbell, 
4  Wend.  (N.  Y.)  201;  Waring  v. 
Acker,  i  Hill  (N.  Y.)  673. 

Report  of  Referees. — A  party  is  not 
entitled  to  double  costs  upon  the  report 
of  referees.  They  are  granted,  it  was 
held  in  Calkins  v.  Williams,  5  How. 
Pr.  (N.  Y.  Supreme   Ct.)   393,   under 
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trespass,  on  writ  of  error  and  appeal,^  and  to  officers  unsuccess- 
fully sued  for  official  acts.* 


the  New  Tork  statute,  only  upon  ver- 
dict, demurrer,  nonsuit,  non-pros,  or 
discontinuance. 

Equity. — Double  costs  are  notgranted 
in  equitable  actions.  Taaks  v.  Schmidt, 
25  How.  Pr.  (N.  Y.  Supreme  Ct.)  340; 
Stewart  v.  Schultz,  50  Barb.  (N.  Y.) 
192,  33  How.  Pr.  (N.  Y.)  3,  34  How. 
Pr.  (N.  Y.)  31. 

RigM  to. — In  Michigan,  it  has  been 
held  that  double  costs  given  by  statute 
are  vested  in  the  plaintiff  by  recovery 
of  judgment,  and  no  special  finding  or 
order  of  court  is  necessary  to  entitle 
him  to  have  them  taxed.  People  v. 
Wajne  Countv,  14  Mich.  33;  Wheel- 
ock  V.  Hotchkiss,  18  How.  Pr.  (N.  Y. 
Supreme  Ct.)  468  {contra,  Stewart  v. 
Schultz,  33  How.  Pr.  (N.  Y.  Supreme 
Ct.)  3);  Carpentier  v.  Willet,  3  Robt. 
(N.  Y.)  700,  28  How.  Pr.  (N.  Y.)  376. 

A  Verbal  Agreement  to  Settle  without 
costs  was  held  to  be  ground  tor  deny- 
ing a  motion  for  double  costs.  Otman 
V.  Fish.  I  How.  Pr.  (N.  Y.)  185. 

Application  must  be  Made  to  the  court 
for  treble  costs,  or  they  will  not  be 
allowed.  Anonymous,  4  Wend.  (N.  Y.) 
216;  Wheelock  i'.  Hotchkiss,  18  How. 
Pr.  (N.  Y.  Supreme  Ct.)  468. 

Wbat  Statute  Governs. — The  statute 
in  force  at  the  time  of  the  trial  deter- 
mines the  right  to  treble  costs.  Smith 
V.  Castlers,  5  Wend.  (N.  Y.)  81  ;  Mor- 
ris V.  Brush,  14  Johns.  (N.  Y.)  328; 
Beekman  i\  Chalmers,  i  Cow.  (N.  Y.) 
584;  Bennet  v.  Rathbun,  17  Johns.  (N. 
Y-)  37;  Volk  t'.  Youngs, -I  Cow.  (N. 
Y.)  425;  Hasbrouck  v.  Schoonmaker, 
3  Cow.  (N.Y.)  346. 

1.  Butler  V.  Fessenden,  12  Cush. 
(Mass.)  78  ;  Horton  v.  Palmer,  3  N.  H. 
432;  Sabin  7'.  Philbrick,  4  N.  H.  164; 
Jackson  v.  Delancy,  13  Johns.  (N.  Y.) 
537;  Stone  v.  Burt,  3  Cow.  (N.  Y.)  379; 
Smith  V.  Pepoon,  25  Wend.  (N.  Y.) 
251 ;  Carpentier  v.  Willet,  3  Robt.  (N. 
Y.)  700;  Hester  v.  Hester,  i  Ired.  (N. 
Car.)  187. 

Minnesota. — Double  costs  will  not  be 
allowed  on  appeal  under  a  statute  au- 
thorizing this  court,  in  its  discretion,  to 
give  such  costs  to  the  party  prevailing 
upon  a  writ  of  error.  St.  Martin  v. 
Desnoyer,  i  Minn,  156.  And  see  Dela- 
ney  v.  Towns,  i  Allen  (Mass.)  407. 

Ne-M  yersey. —  Where,  in  the  lower 
court,  trial  by  jury  was  waived  and  the 


cause  was  heard  before  the  judge  alone, 
on  error  to  the  court  of  errors,  double 
costs  could  not  be  awarded  against  the 
plaintiff  in  error.  Shields  v.  Lozear,. 
34  N.  J.  L.  S30. 

2.  Fuller  X'.  Wilcox,  19  Wend.  (N.  Y.> 
351  ;  Porter  v.  Cobb,  25  Hun  (N.  Y.) 
184:  Burhans  v.  Blanchard,  i  Den.  (N.. 
Y.)  626;  Nichols  V.  Ketcham,  19  Johns.. 
(N.  Y.)  167;  Wales  v.  Hart,  2  Cow. 
(N.  Y.)  426;  People  v.  Colborne.  20' 
How.  Pr.  (N.  Y.  Supreme  Ct.)  37S; 
Lawrence  v.  Titus,  i  Hall  (N.  Y.)  421; 
Shaw  V.  Raymond,  2  Cow.  (N.  Y.)  512. 

Nonfeasance. — Statutes  giving  dou- 
ble costs  to  officers  unsuccessful!}' 
sued  "  for  or  concerning  any  matter  or 
thing  done  by  virtue  of  their  offices," 
apply  only  to  acts  of  malfeasance  and 
not  to  those  of  nonfeasance.  Piatt  v. 
Osborn,  2  Cow.  (N.  Y.)  527;  Warner 
V.  Lownds,  I  Hall  (N.  Y.)  224;  Gibbs 
V.  Bull.  20  Johns.  (N.  Y.)  212.  But  see 
People  V.  Colborne,  20  How.  Pr.  (N» 
Y.  Supreme  Ct.)  378. 

Demurrer.  —  Double  costs  are  not 
given  in  case  of  a  judgment  for  the  de- 
fendant on  demurrer,  Stone  v.  Woods, 
5  Johns.  (N.  Y.)  182;  Wait  v.  Durand,. 
9  Johns.  (N.  Y.)  2154;  nor  on  certiorari, 
Clute  V.  Van  Slyck,  3  Cow.  (N.  Y.)  17; 
Wait  V.  Durand.  9  Johns.  (N.  Y.)  254. 

Ownership. — The  double  costs  al- 
lowed an  officer  in  an  action  against 
him  for  his  official  acts  belong  to  the 
party  and  not  to  his  attorney.  McFar- 
land  V.  Crary,  6  Wend.  (N.  Y.)  297. 

Equity. — The  statutes  giving  double 
costs  to  public  officers  have  been  held 
not  to  apply  to  proceedings  in  equity. 
Davis  V.  Cooper,  50  Barb.  (N.  Y.)  376; 
Stewart  v.  Schultz,  50  Barb.  (N.  Y.) 
192,  34  How.  Pr.  (N.  Y.)  31. 

In  South  Carolina,  the  statute  giving 
double  costs  to  magistrates  extends  to 
qui  tarn  actions  as  well  as  to  others. 
Barksdale  f.  Morrison,  3  McCord  (S. 
Car.)  184. 

A  Collector  of  a  School  District,  when 
unsuccessfully  sued  for  an  act  done  in 
his  official  capacity,  is  entitled  to  double 
costs.  Reynolds  v.  Moore,  9  Wend. 
(N.  Y.)  35'. 

In  Replevin  against  an  officer,  to  re- 
cover goods  which  he  has  taken  in  ex- 
ecution, the  defendant  is  not  entitled  to 
double  costs.  Crummer  v.  Huff,  i 
Wend.  (N.  Y.)  24. 
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2.  Mode  of  Computation. — In  England,  and  in  some  of  our  states, 
the  mode  of  computing  double  costs  is  by  adding  fifty  per  cent 
to  single  or  ordinary  costs,  and  treble  costs  by  adding  seventy-five 
per  cent  to  single  costs  ;*  but  in  other  states  double  and  treble 
costs  are  computed  by  actually  doubling  and  trebling  single  costs.* 

VI.  Costs  upon  Granting  New  Trial. — See  article  New  Trial. 

Vn.  Costs  in  Equity — 1.  General  Principles.— The  awarding  of 
costs  in  cases  in  equity  is  said  to  rest  in  the  sound  discretion  of 
the  court,^  but  this  does  not   mean  that   such  discretion  may  be 


Reversal. — A  reversal  of  a  judgment 
against  a  public  officer  does  not  entitle 
him  to  double  costs;  his  right  to  them 
is  determined  by  his  success  at  the 
trial.  Meimers  v.  Davidson,  2  City  Ct. 
(N.  Y.)  30S. 

1.  Gilbert  v.  Kennedy,  22  Mich.  5; 
Stevens  T'.  Ligon,  Harp.  (S.  Car.)  439; 
Patchin  v.  Parkhurst,  9  Wend.  (N.  Y.) 
443.  See  Walker  v.  Ijurnham,  7  How. 
Pr.  (N.  Y.  Supreme  Ct.)   55. 

In  computing  double  costs,  the 
whole  taxed  bill  is  to  be  employed,  in- 
cluding disbursements.  Klinck  v. 
Kelly,  15  Abb.  Pr.  N.  S.  (N.  Y.  Su- 
preme Ct.)  1315;  Roys  V.  Willet,  15 
Abb.  Pr.  N.  S.  (N.  Y.)  136,  note. 

2.  Welsh  V.  Anthony,  16  Pa.  St.  254; 
Shoemaker  v.  Nesbit,  2  Rawle(Pa.) 
201 ;  Crane  v.  Dod,  2  N.  J.  L.  320; 
Mairs  v.  Sparks,  5  N.  J.  L,  592;  Shields 
V.  Lozear,  34  N.  J.   L.  530. 

In  rendering  judgment  for  treble 
costs  it  is  sufficient  to  state  the  total 
amoilnt  as  '"being  treble  the  costs  and 
charges  of  the  plaintiff,"  without  first 
specifying  the  amount  of  the  single 
costs  and  then  the  trebled  sum.  Da- 
vison T'.  Schooley,  10  N.  J.L.  145. 

3.  Alabama.  —  Falkner  v.  Campbell 
Printing  Press,  etc.,  Co.,  74  Ala.  359; 
Gray  v.  Gray,  15  Ala.  779;  Randolph 
V.  Rosser,  7  Port.  (Ala.)  249;  Hunt  v. 
Lewin.  4  Stew.  &  P.  (Ala.)  138;  Kitch- 
ell  V.  Jackson,  71  Ala.  556;  Ex  p.  Rob- 
inson, 72  Ala.  3S9. 

Arkavsas. —  Jones  v.  Graham,  36 
Ark.  3S3. 

California. — Williams  v.  MacDoug- 
all,  39  Cal.80;  Gray  r.  Dougherty,  25 
Cal.  266;  Abram  v.  Stuart,  96  Cal.'235 ; 
Harvey  v.  Chilton,  11  Cal.  114. 

Colorado.  —  Ratcliffe  v.  Dakan,  16 
Colo.  100. 

Connecticut. —  Hoyt  v.  Smith,  28 
Conn.  472;  Cowles  v.  Whitman,  10 
Conn.  124. 

Delaware.  —  De  Pusey  v.  Du  Pont, 
I  Del.  Ch.  77. 


Florida. — White  v.  Walker,  5  Fla. 
478. 

Georgia. — Pearce  v.  Chastain,  3  Ga. 
226;   Ross  V.  Stokes,  64  Ga.  758. 

Illinois. — Blue  v.  Blue, 38  111.  9;  Pack- 
wood  V.  Gridley,  39  111.  388  ;  Under- 
wood t'.  West,  52  111,  397 ;  Ennor  7'. 
Thompson,  46  111.  214;  Northern  Illi- 
nois R.  Co.  V.  Racine,  etc.,  R.  Co.,  4q 
111.  356;  Barton  v.  Mosher,  62  111.  237; 
Sapp  V.  Phelps,  92  111.  588;  Schultze  t'. 
Houfes,  96  111.  335  ;  Carpenter  v.  Davis, 
72  111.  14;  Otis  V.  Gardner,  105  111.  436; 
Rogers  v.  Tyley,  144  111.  652;  Morrison 
V.  Morrison,  11  111.  App.  605;  Hurd  v. 
Ascherman,  117  111.  501;  Converse  v. 
Rankin,  115  111.  398;  Frisby  -'.  Bal- 
lance,  5  111.  287;  Mc Artec  v.  Engart, 
13  111.  242. 

Ke7ituckx. — Kaye  v.  Louisville  Bank, 
9  Dana  (Ky.)  261. 

Maine.  —  Stilson  v.  Leeman,  75  Me. 
412. 

Maryland. —  Owings  i\  Rhodes,  65 
Md.  408;  Dodge  v.  Stanhope,  55  Md. 
113;  Smith  V.  Shaffer,  50  Md.  132. 

Massachusetts. — Saunders  v.  Frost, 
5  Pick.  (Mass.)  259;  Clark  -'.  Reed,  11 
Pick.  (Mass.)  446. 

Michigan. — Coinstock  v.  Comstock, 
24  Mich.  39;  Van  Wert  v.  Chidester, 
31  Mich.  207. 

Minnesota.  —  W^allrich  v.  Hall,  19 
Minn.  383;  Van  Meter  v.  Knight,  32 
Minn.  205. 

Montana. — Black-'.  Black, 5  Mont.  15. 

Ne7u  Jersey. — State  v.  Tolan,  33  N. 

J-  L-  I9.S-     ^ 

Neiv  Tork. — Kreitz  v.  Frost,  55  Barb. 
(N.  Y.)  474;  Black  t.  O'Brien.  23  Hun 
(N.  Y.)  82;  Staiger  v.  Schultz,  4  Abb. 
App.  Dec.  (N.  Y.)  293,  3  Keyes  (N.  Y.) 
614;  Shlev  V.  Marshall,  29  N.  Y.  494; 
Church  -'.  Kidd,  3  Hun  (N.  Y.)  254; 
Sweet  V.  Syracuse  (Supreme  Ct.),  20  N. 
Y.  Supp.  924;  Black  v.  O'Brien,  23  Hun 
(N.  Y.)  82;  Pattison  v.  Hull.  9  Cow. 
(N.  Y.)  747;  Herrington  v.  Robertson, 
71  N.  Y.  280. 
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exercised  arbitrarily  or  capriciously,*  or  that  the  decision  of  the 
court  will  not  be  subject  to  revision  on  appeal,  although  in  prac- 
tice its  action  is  seldom  revised  except  upon  a  clear  showing  of 
abuse.* 

The  statement  simply  means  that  the  disposition  of  costs  is 


Oregon. — Cole  v.  Logan,  24  Oregon 

304- 

PetiHsylvania. —  O'Hara  v.  Stack,  90 
Pa.  St.  477;  Denehey  r.  Harrisburg,  2 
Pearson  (Pa.)  330;  Gyger's  Appeal, 
62  Pa.  St.  73;  Coleman  v.  Brooke,  39 
Leg.  Int.  1^8;  Greenmount  Cemetery 
Co.'s  Appeal  (Pa.  1886),  4  Atl.  Rep.  528; 
Stocker  v.  Hutter,  134  Pa.  St.  19,  26 
W.  N.  C.  (Pa.)  221,  47  Pa.  Leg.  Int. 
343;  Neel  V.  Neel,  i  Grant's  Cas.  (Pa.) 
171. 

South  Carolina. — Nimmons  v.  Stew- 
art, 13  S.  Car.  445;  Cooke  t'.  Penning- 
ton, 15  S.  Car.  185 ;  Winsmith  -•. 
Winsmith,  15  S.  Car.  611;  Johnsons. 
Pelot,  24  S.  Car.  255;  Gary  v.  Barnwell, 
24  S.  Car.  595 ;  Geddes  v.  Hutchinson, 
40  S.  Car.  402 ;  Bean  -•.  Bean,  28  S. 
Car.  607. 

Virsrinia. —  Dillard  v,  Dillard,  77 
Va.  S20 

Wisconsin.  —  Arnold  v.  Juneau 
County  43  Wis.  627;  Mowry  f.  Baraboo 
First  Nat.  Bank,  66  Wis.  539;  Jojies  v. 
Jones,  71  Wis.  513. 

/  jiitcd  States. — Canter  7'.  American 
Ins.  Co.,  3  Pet.  (U.  S.)  319. 

Nature  of  Costs. — Costs  in  equity  have 
no  bearing  upon  the  merits,  and  are  no 
part  ot^  the  relief  sought.  Gray  7'. 
Dougherty,  25  Cal.  266. 

The  Regulation  of  Costs  by  Statute  is 
not  such  a  jurisdictional  question  as  to 
contravene  a  constitutional  provision 
that  certain  courts  shall  have  original 
iurisdiction  in  all  cases  at  law  and 
equity,  so  as  to  prevent  a  statute  giving 
a  partv  costs  as  of  right  in  an  equitable 
case  from  being  mandatory  as  violating 
the  equity  rule  that  the  chancellor  will 
dispose  of  costs  according  to  his  dis- 
cretion.   Dudley  7'.  Facer,  8  Utah  403. 

Minnesota. — In  the  statutory  pro- 
visions declaring  that  in  equitable  ac- 
tions the  allowance  of  costs  shall  be  in 
the  discretion  of  the  court,  the  term 
"costs"  refers  to  statutory  costs  as 
distinguished  from  disbursements,  the 
prevailing  partj-  being  entitled  to.  the 
latter  as  Of  right.  Van  Meter  7'. 
Knight,  32  Minn.  205. 

Extraordinary  Costs. — In  Kentucky, 
it  has  been  held  that  while  the  chan- 
cellor has  the  discretion  to  decree  the 


ordinary'  legal  costs  of  an  action,  he  has 
not  the  discretion  to  decree  the  ex- 
traordinary costs  incurred  by  a  party. 
Williamson  v.  Williamson,  i  Mete. 
(Ky.)  305. 

Interlocutory  Decree. — The  costs  of 
an  appeal  by  the  defendant  in  an  equity 
suit,  dismissed  without  any  order  as  to 
costs,  because  brought  on  an  interlocu- 
tory decree,  will  be  imposed  upon  the 
defendant  in  the  discretion  of  the  court 
below,  although  the  final  decree  is 
rendered  in  his  favor.  Keller  v.  Swartz, 
8  Lane.  L.  Rev.  (Pa.)  105. 

Executors  and  Administrators — The 
rule  that  costs  in  equity  are  discretion- 
ary with  the  court,  applies  to  suits  by- 
executors  or  administrators.  The  stat- 
utes as  to  their  liability  do  not  apply  in 
equity.  Garr  7'.  Bright,  i  Barb.  Ch. 
(N.  Y.)  157;  Van  Riper  v.  Poppen- 
hausen,  43  N.  Y.  68. 

Various  Classes  of  Actions  in  which 
costs  were  held  discretionary:  For 
specijic  performance  of  executory  con- 
tract to  convey  land  and  to  adjust 
accounts,  Parton  v.  Boyd,  104  N.  Car. 
422.  For  an  accounting  between  part- 
ners, Gilman  zk  Vaughan,  44  Wis.  646; 
McGillvray  7'.  Moser,  43  Kan.  219.  For 
foreclosure  of  a  mechanic's  Hen,  Spru- 
hen  7'.  Stout,  52  Wis.  517.  To  set' 
aside  commission  in  lunacy,  Carter  v. 
Beckwith  (Supreme  Ct.),  11  N.  Y. 
Supp.  170. 

In  an  Action  of  a  Legal  Nature,  to  re- 
cover possession  of  land,  if  the  defend- 
ant succeeds  upon  an  equitable  defense, 
the  costs  are  properly  chargeable  to 
the  plaintiff,  and  the  court  has  no  dis- 
cretion except  as  to  costs  of  appeal. 
Cythe  V.  La  Fontain,  51  Barb.  (N. 
Y.)  186. 

On  Demurrer,  it  has  been  held  tliat 
the  Court  of  Chancer^'  has  no  discre- 
tion with  respect  to  costs.  Hicks  "■. 
Campbell,  19  N.  J.  Eq.  183;  Plumley  7 . 
Plumley,  8  N.  J.  Eq.  511. 

1.  Couch  7'.  Millard,  41  Hun  (N.  Y.) 
212;  Biddle's  Appeal  (Pa.  1S87),  8  Atl. 
Rep.  640;  Ervin  7'.  Collier,  2  Mont. 
608;  Snapp  V.  Purcell,  13  Lea  (Tenn.) 

69.3- 

2.  See  infra,  IX.  Costs  in  Appellate 
Court. 
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not,  as  in  cases  at  law,  predetermined  by  fixed  rules,  but  in  every 
case  the  court  will  take  into  consideration  all  the  circumstances^ 
and  grant  costs  as  justice  seems  to  dictate.^ 

Becognized  Rules. — In  dealing  with  costs,  as  with  other  matters, 
the  practice  of  the  court  has  now  crystallized  into  well-recognized 
rules,  which  are  departed  from  only  in  unusual  cases.^ 

The  Time  of  Awarding  Costs  in  equity  cases,  as  well  as  the  party  to 
whom  they  shall  be  awarded,  is  discretionary  with  the  court.^ 

Express  Award. — To  entitle  a  party  to  costs  in  an  equity  case,  they 
must  be  expressly  awarded  by  the  court.* 

2.  The  Prevailing  Party. — Prima  facie  the  prevailing  party  in 
cases  in  equity,  as  at  law,  is  entitled  to  receive  costs,  and  it  is 
desirable  to  depart  as  little  as  possible  from  the  rules  of  law  on 
this  subject;^  but  the  unsuccessful  party  may  show  circumstances 


1.  ^»/.  Robinson,  72  Ala.  389;  Bel- 
mont V.  Pouvert,  38  N.  Y.  Super  Ct. 
425;  Hoyt  V.  Smith,  28  Conn.  472; 
Stocker  v.  H  utter,  134  Pa.  St.  19;  Bean 
V.  Bean,  28  S.  Car.  607. 

In  Black  r.  O'Brien,  23  Hun  (N.  Y.) 
82,  which  was  an  action  by  a  judgment 
creditor  to  set  aside  a  conveyance  of 
land  made  by  a  debtor  as  fraudulent,  it 
was  said  by  the  court :  "  Costs  in  equity 
do  not  depend  upon  any  statute,  nor  do 
they  absolutely  depend  upon  the  event 
of  a  cause.  They  depend  upon  con- 
science and  upon  a  full  and  satisfactory 
view  and  determination  of  the  whole 
merits  of  a  case.  They  rest  in  sound 
discretion,  to  be  exercised  under  a  con- 
sideration of  all  the  circumstances." 
See  Eastburn  v.  Kirk,  2  Johns.  Ch.  (N. 
Y.)  318. 

In  Law  V.  McDonald,  9  Hun  (N.  Y.) 
23,  the  court  said:  "In  exercising  this 
discretion  courts  of  equity  are  gener- 
ally governed  by  certain  fixed  principles 
which  they  have  adopted  upon  the  sub- 
ject of  costs;  and  do  not,  as  is  frequently 
supposed,  act  upon  the  mere  caprice  of 
the  judge  before  whom  the  cause  is 
heard ;  the  discretion  to  be  exercised 
is  a  sound  discretion.  Doubtless,  too, 
the  discretion  of  the  trial  court  will  be 
conclusive  in  the  case,  save  when  it 
appears  that  its  exercise  has  been  in 
manifest  disregard  of  equity  and  right. 
So  it  has  been  said  that  the  court  will 
not  on  appeal,  attempt  to  control  this 
discretion  except  in  cases  of  its  mani- 
fest abuse." 

2.  Thrall  v.  Chittenden,  31  Vt.  183. 

3.  2  Daniels  Ch.Pldg.  &  Pr.,  p.  1376. 
Costs  may  be  awarded  during  suit  in 

equity  to  empower  the  plaintiff  to  go 


on  with  the  cause.  Jones  v.  Coxeter, 
2  Atk.  400.  But  it  is  not  usual  in 
chancery  cases,  except  in  rare  and 
special  cases,  for  the  chancellor  to  act 
upon  his  discretion  and  pronounce  a 
decree  for  costs  until  the  final  hearing 
or  absolute  disposition  of  the  entire 
cause.  State  v.  Fort,  18  Ark.  202; 
Peake  v.  Young,  40  S.  Car.  41 ;  Mann 
-'.  Rice,  3  Barb.  Ch.  (N.  Y.)  42. 

4.  Conable  v.  Bucklin,  2  Aik.  (Vt.) 
221;  Gladding  v.  Warner,  36  Vt.  54; 
Kreitz  v.  Frost,  55  Barb.  (N.  Y.)  474. 

Where  a  party  takes  a  final  decree, 
silent  as  to  costs,  without  reservation, 
he  waives  his  claim  for  costs.  Travis 
T'.  Waters,  12  Johns.  (N.  Y.)  500.  But 
where  a  cause  stood  over  for  hearing 
with  leave  to  file  a  supplemental  bill, 
and  nothing  was  said  as  to  the  costs, 
and  a  subsequent  decree  in  the  cause 
directed  the  defendant  to  pay  all  the 
complainant's  costs  not  previously  dis- 
posed of,  it  was  held  that  the  costs  of 
the  supplemental  bill  were  embraced 
by  the  decree.  Rogers  x\  Rogers,  2 
Paige  (N.  Y.)  458. 

In  South  Carolina^  it  has  been  held 
that  while  costs  are  largely  in  the  dis- 
cretion of  the  court  of  equity,  yet  if  they 
are  not  otherwise  ordered  in  the  judg- 
ment they  will  follow  the  event  of  the 
action  and  be  taxed  against  the  losing 
party.  Murray  v.  Aiken,  39  S.  Car. 
457;  Higginbottom  t'.  Peyton,  4  Rich. 
Eq.  (S.  Car.)3i4. 

6.  Hunter  --.  Marlboro,  2  Woodb.  & 
M.  (U.  S.)  168;  Thrall  v.  Chittenden, 
31  Vt.  183;  Walling  t'.  Kinnard,  10 
Tex.  508;  Adkins  v.  Edwards,  83  Va. 
300;  Magarity  v.  Shipman,  82  Va.  784; 
Alexander  v.  Meroney,  30  S.  Car.  335 ; 
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which  will  defeat  this  right.* 

3.  When  Costs   will   be   Apportioned  or 


Not   Awarded.  —  Where 


Turner  v.  Johnson,  95  Mo.  431  ;  White 
V.  Walker,  5  Fla.  478;  Clement  v. 
Wheeler,  25  N.  H.  361. 

Courts  of  equity'  do  not  adhere  as  in- 
flexibh'  as  courts  of  law  to  the  rule  of 
giving  costs  to  the  successful  party,  but 
exercise  a  sound  judicial  discretion  on 
the  subject.  So  where  both  parties 
have  claimed  too  much,  the  court  may 
properly  refuse  to  award  costs  to  either. 
Massing  v.  Ames,  38  Wis.  285.  And 
in  Riddle's  Appeal  (Pa.  1S87),  8  Atl. 
Rep.  640,  it  was  held  that  costs  cannot 
be  withheld  from  a  successful  partj'  in 
a  case  where  he  seems  to  be  entitled  to 
them,  unless  some  sufficient  reason  for 
such  action  is  apparent.  Couch  v. 
Millard,  41   Ilun  (N.  Y.)  212. 

A  Decree  Not  Final,  though  adjudicat- 
ing the  principles  of  the  case,  and  re- 
serving the  question  of  costs  for  future 
adjudication,  need  not  award  costs  to 
the  prevailing  party  in  equity.  Cooper 
V.  Daugherty,  85  Va.  343. 

Feigned  Issue. — Costs  of  a  feigned 
issue  are  discretionary,  but  are  gener- 
ally awarded  to  the  successful  party. 
Carpenter  v.  Easton,  etc.,  R.  Co.,  28 
N.J.  Eq.  390. 

Thougli  Some  Items  of  a  plaintifP's 
claim  were  disallowed,  yet  where  he 
prevailed  upon  his  bill  in  equity,  he 
was  properly  allowed  costs.  Howard 
V.  Scott,  50  Vt.  48. 

Exceptions  to  Master's  Report.^ — Usu- 
ally a  party  prevailing  in  a  substan- 
tial particular  on  exceptions  to  a 
master's  report,  is  entitled  to  his  costs. 
Sandford  v.  Clarke,  3S  N.  J.  Eq.  265. 
For  other  cases,  see  Methodist  Episco- 
pal Church  f.  Jaques,  i  Johns.  Ch.  (N. 
Y.)  65  ;  Stoughton  -'.  Lynch,  2  Johns. 
Ch.  (N.  Y.)  209;  Higbie  v.  Brown,  i 
Barb.  Ch.  (N.  Y.)  320;  Everson  v. 
Hinds,  2  Barb.  Ch.  (ISf.  Y.)  117;  Rich- 
ards -'.  Barlow,,  i  Paige  (N.  Y.)  323; 
Norton  v.  Woods,  5  Paige  (N.  Y.)  260; 
Hall  V.  Woods,  i  Paige  (N.  Y.)  404; 
Chase  v.  Dunham,  i  Paige  (N.  Y.)  572; 
Emmons  v.  Cairnes,  11  Paige  (N.  Y.) 
380;  Jolly  V.  Carter,  2  Edw.  Ch.  (N. 
Y.)  209;  Renwick  v.  Mack,  4  Edw.  Ch. 
(N.  Y.)  3S0;  Eager  v.  Wiswail,  2  Paige 
(N.  Y.)  369. 

Cases  Illustrating  the  Discretion  of 
the  Court  in  allowing  costs  to  either 
part}':  See  Saunders  i'.  Frost,  5  Pick. 
(Mass.)  259;   Clark  v.  Reed,  11   Pick. 


(Mass.)  446;  Hunt  v.  Lewin,  4  Stew. 
&  P.  (Ala.)  138;  Gray  v.  Gray,  15  Ala. 
779;  Temple  v.  Lawson,  19  Ark.  148; 
State  V.  Fort,  18  Ark.  202;  Tomlinson 
V.  Ward,  2  Conn.  396;  White  v. 
Walker,  5  Fla.  478 ;  Pearce  f.  Chas- 
tain,  3  Ga.  226;  Frisby  v.  Ballance,  5: 
111.  287;  McArtee  v.  Engart,  13  111. 
242  ;  Lee  v.  Pindle,  12  Gill  &  J.  (Md.) 
288;  Shields  v.  Bogliolo,  7  Mo.  134; 
Stone  V.  Locke,  48  Me.  425  ;  Walpole 
T'.  Griffin,  Wright  (Ohio)  95;  Campton 
V.  Griffith,  Wright  (Ohio)  321  ;  Decker 
V.  Caskey,  3  N.  J.  Eq.  446;  Eastburn  v. 
Kirk,  2  Johns.  Ch.  (N.  Y.)  317;  Matter 
of  Hemiup,  3  Paige  (N.  Y.)  305; 
NicoU  V.  Huntington,  i  Johns.  Ch. 
(N.  Y.)  166;  Leonard  t'.  Freeman, 
Col.  &  C.  Cas.  (N.  Y.)  491 ;  Woodson  v. 
Palmer,  Bailey  Eq.  (S.  Car.)  95;  Clark 
V.  Clark,  4  Hayw.  (Tenn.)  36;  Perkins 
V.  McGavock,  3  Hayw.  (Tenn.)  255. 

1.  Moyers  v.  Coiner,  22  Fla.  422 ; 
Lewis  V.  Yale,  4  Fla.  441  ;  Stone  v. 
Locke,  48  Me.  4215;  Hunter  v.  Marl- 
boro, 2  Woodb.  &  iVI.  (U.  S.)  16S;  Wal- 
ling V.  Kinnard,  10  Tex.  508;  Green  v. 
Chandler,  25  Tex.  148. 

Civil  Law. — "  It  was  the  rule  of  the 
civil  law  that  victus  victori  in  expensis 
C07idevi7iatus  est,  and  this  is  the  general 
rule  adopted  in  the  Court  of  Chancery, 
as  well  as  in  courts  of  law,  at  least 
to  the  extent  of  throwing  it  upon  the 
failing  party  to  show  the  existence  of 
circumstances  to  displace  the  prima 
facie  claim  to  costs  given  by  success  to 
the  part}'  who  prevails."  Couch  v. 
Millard,  41  Hun  (N.  Y.)  212. 

Prevailing  Party's  Claim  Rebutted. — 
Scandalous  inatter  in  a  pleading  is 
ground  for  withholding  costs  from  the 
successful  party.  Mayhew  v.  Phoenix 
Ins.  Co.,  23  Mich.  105. 

The  expenses  of  an  action  to  quiet 
title  which  the  defendant  had  neither 
impeached  nor  threatened,  were  cast 
upon  the  plaintiff,  though  successful. 
Robinson  v.  Cropsey,  2  Edw.  Ch.  (N. 
Y.)  138. 

Set-off. — A  party  who  comes  inta 
equity  for  a  set-off  of  judgments  when 
such  set-off  might  have  been  effected 
by  a  summary  application  to  the  court 
in  which  the  judgment  was  rendered, 
will  be  charged  with  costs,  though  the 
set-off  is  allowed.  Gridley  z'.  Garrison,. 
4  Paige  (N.  Y.)  647. 
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both  parties  have  been  in  fault,  though  one  finally  prevails, *  or 
where  each  is  partially  successful,  the  court  will  either  make  an 
equitable  division  of  the  costs,  or  leave  each  party  to  pay  his 
own  ;  *  and  generally  whenever,  owing  to  the  conduct  of  the 
defendant,  or  to  other  circumstances,  the  plaintiff  appears  to  have 
had  reasonable  grounds  for  filing  a  bill,  although  relief  is  denied, 
costs  will  not  be  awarded  against  him.^ 


Want  of  Defense. — Though  judgment 
be  rendered  for  the  plaintiff  for  want 
of  a  defense,  the  discretion  of  the  court 
is  not  taken  away,  and  the  court  may 
in  a  proper  case  refuse  to  award  costs. 
Young  V.  Thomas  (1892),  ::  Ch.  134. 

Concurrent  Jurisdiction. — Where  a 
plaintiff  proceeded  in  equity  and  pre- 
vailed, but  had  a  remedy  at  law  more 
expeditious  and  less  expensive,  he  was 
charged  with  costs.     White  v.  Meday, 

2  Edvv  Ch.  (N.  Y.)  486. 
Bill  Filed  when  Petition  Sufficient. — 

vA  complainant  is  not  entitled  to  costs 
where  a  bill  is  unnecessarily  filed 
where  a  petition  would  serve.  De  La 
Vergne  v.  Evertson,  i  Paige  (N.Y.)  181. 

1.  Jones  V.  Wadsworth,  11  Phila. 
<Pa.)  239;  Bogle  V.  Bogle,  3  Allen 
(Mass.)  158;  Scott  V.  Thorp,4  Edw.  Ch. 
(N.  Y.)  1  ;  Brown  v.  Rickets,  4  Johns. 
Ch.  (N.  Y.)  303;  Ten  Eyck  7'.  Holmes, 

3  Sandfl  Ch.  (N.  Y.)  428;  Spencer  v, 
Spencer,  11  Paige  (N.  Y.)  299;  Righter 
i>.  Stall,  3  Sandf.  Ch.  (N.  Y.)  608; 
Beacham  v.  Eckford,  2  Sandf.  Ch.  (N. 
Y.)  116;  Nicoll  T'.  Huntington,  i  Johns. 
Ch.  (N.  Y.)  166. 

Laches. — Plaintiffs  in  an  equity  case 
cannot  complain  that  one-half  of  cer- 
tain costs  are  taxed  against  them, 
though  the  decree  is  in  their  favor, 
when  such  costs  would  not  have  been 
necessary  but  for  the  laches  of  the 
plaintiffs  in  asserting  their  rights. 
McMurray  -•.  Da}',  70  Iowa  671  ; 
Baker's  A'ppeal,  108  Pa.  St.  510;  Old's 
Estate,  8  Lane.  L.  Rev.  (Pa.)  329. 

Negligence. — Costs*  which  are  ren- 
dered necessary  by  the  negligence  of  a 
party  or  his  solicitor,  cannot  be  taxed 
against  the  adverse  party  who  was  not 
in  fault.  Wendell  v.  Lewis,  8  Paige 
(N.Y.)  613. 

Bad  Faith. — Where  a  defendant  suc- 
ceeded, but  acted  against  good  faith  and 
in  violation  of  his  moral  obligations  to 
the  orator,  costs  were  allowed  to 
neither  party.  Pinnock  v.  Clough,  16 
Vt.  500. 

2.  Colorado. — Stewart  v.  McLaugh- 
lin, II  Colo.  458. 


Iowa. — Strayer  r\  Stone,  47  Iowa 
333;  Hatch  ::'.  Judd,  29  Iowa  95;  An- 
drews V.  Zimmerman,  42  Iowa  708. 

Missouri. — Plant  Seed  Co.  v.  Michel 
Plant,  etc.,  Co.,  37  Mo.  App.  313. 

Nebraska. — Hale  v.  Young,  24  Neb. 
464. 

Nerv  7~ork. — West  v.  Utica,  71  Hun 
(N.  Y.)  540 ;  Law  --.  McDonald,  9  Hun 
(N.  Y.)  23;  Ten  Eyck  v.  Holmes,  3 
Sandf.  Ch.  (N.  Y.)  428;  Sagory  v. 
Dubois,  3  Sandf.  Ch.  (N.  Y.)  466; 
Righter  v.  Stall,  3  Sandf.  Ch.  (N.  Y.) 
608;  NicoU  V.  Huntington,  i  Johns. 
Ch.  (N.  Y.)  166. 

United  States. — Troy  Iron,  etc..  Fac- 
tory V.  Corning,  10  Blatchf.  (U.  S.)  223. 

Virginia. —  Beverley  v.  Brooke,  4 
Gratt.  (Va.)  187. 

Wisconsin. — Mowry  v.  Baraboo  First 
Nat.  Bank,  66  Wis.  539. 

Bill  and  Cross-Bill. — In  a  suit  in 
equity,  wherein  a  cross-bill  was  wholly 
dismissed  and  the  bill  partly,  the  two 
corporations  respectiveh'  filing  them 
had  the  costs  equally  divided  between 
them.  Pennsylvania  Schuylkill  Val- 
ley R.  Co.  V.  Philadelphia,  etc.,  R. 
Co.,  160  Pa.  St.  232. 

In  a  Bill  with  Double  Aspect  if  a  de- 
cision be  made  against  the  orator  on 
the  most  important  point  in  contro- 
versy, he  will  be  decreed  to  pay  costs 
up  to  that  time,  although  he  afterwards 
obtains  a  decree  on  others.  McCon- 
nell  V.  McConnell,  11  Vt.  290. 

Capacities. — Where  a  complainant 
filed  a  bill  as  distributee  and  as  creditor, 
and  prevailed  as  creditor  but  failed  as 
distributee,  the  court  decreed  each 
party  to  pay  one-half  of  the  costs.  Bry- 
ant T'.  Puckett,  3  Hayw.  (Tenn.)  252. 

Insolvent  —  Where  a  complainant  fails 
in  his  bill  and  is  insolvent,  it  is  unjust 
to  throw  all  costs  on  defendants  by 
decreeing  that  the  parties  jointly  pay 
the  master's  fee  and  costs ;  such  fees 
and  costs  should  be  cast  equally  en 
both  parties.  Foster  v.  Verner,  1152 
Pa.  St.  46. 

3.  Demarest  v.  Wj'nkoop,  3  Johns. 
Ch.  (N.  Y.)  129;  McBurnie  f.  Semple, 
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Other  Cases  where  costs  in  equity  have  been  apportioned  or  not 
awarded  are  subjoined  in  the  notes.* 

4.  Dismissal. — The  least  flexible  rule  governing  the  allowance  of 
costs  in  equity  cases  is  that  upon  the  dismissal  of  a  bill  by  the 
court  or  the  plaintiff,  costs  will  be  awarded  to  the  defendarft  ;^ 


14  Ky.  L.  Rep.  30  (Kj.  1S92),  19 
S.  W.  Rep.  183;  Clark  v.  Clark,  4 
llayvv.  (Tenn.)  36;  Perry  v.  Bedell 
(Supreme  Ct.),  38  N.  Y.  St.  Rep.  321, 
13  N.  Y.  Supp.  487;  Jones-'.  More- 
head,  3  B.  Mon.  (Ky.)  377;  Morris  v. 
Baltimore,  etc.,  Tef.  Co.,  38  N.  J.  Eq. 
301  ;  Clark  v.  Reed,  11  Pick.  (Mass.) 
446;  Fechheimer  v.  Baum,  43  Fed. 
Rep.  719. 

Thus  where  material  misrepresenta- 
tions on  the  part  of  the  defendant  were 
established,  in  a  suit  in  equity,  and  the 
bill  was  dismissed  for  other  causes,  no 
costs  were  allowed.  Bradley  v.  Chase, 
22  Me.  511. 

Fraudulent  Conduct. — Where  com- 
plainants had  reason  to  suppose  that 
the  conduct  of  the  defendant  in  his 
failure  was  fraudulent,  until  the  circum- 
stances were  explained  by  his  answer, 
the  bill  was  dismissed  without  costs. 
Lupin  v.  Marie,  2  Paige  (N.  Y.)  169. 

1.  Remedy  at  Law. — Where  a  party 
unnecessarily  sues  in  chancery,  but  the 
objection  that  he  has  a  remedy  at  law 
is  not  taken,  the  court  may  refuse  the 
costs  to  either  party.  Utica  Bank  v. 
Mersereau,  3  Barb.  Ch.  (N.  Y.)  574. 

If  the  Unreasonable  Action  of  a  plain- 
tiff in  enforcing  an  equitable  right  de- 
prives the  defendant  of  an  opportunitj' 
to  satisfy  his  claim  without  suit,  the 
relief  may  be  granted,  but  without 
costs,  or  the  plaintiff  may  be  compelled 
to  pay  the  defendant's  costs.  Welland 
V.  Huber,  8  Nev.  203. 

Equity  must  Be  Done  by  a  complain- 
ant in  seeking  relief,  and  the  costs  of 
the  proceedings  up  to  the  time  when 
he  has  paid  or  brought  into  court  all 
that  he  is  in  equity  bound  to  pay,  will 
be  decreed  against  him.  Sneed  v.  Town, 
9  Ark.  1^35;  Coleman  x>.  Ross,  46  Pa. 
St.  180." 

Offer  of  Settlement. — The  defendant 
in  a  suit  in  equity  may  offer  to  the 
plaintiff  the  mone^-,  property,  or  relief, 
which  he  concedes  the  plaintiff  is  en- 
titled to,  and  such  an  offer  may  prop- 
erly be  considered  in  determining  the 
question  of  costs.  Stevens  v.  Veniane, 
2  Lans.  (N.  Y.)  90. 

Award  of  Arbitrator 8. — Where  neither 
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party  in  a  suit  in  chancery  to  set  aside 
the  award  of  arbitrators  was  charge- 
able with  wrongful  intent  or  act  in  the 
erroneous  action  of  the  arbitrators  in 
rendering  their  award,  each  party  was 
adjudged  to  bear  an  equal  share  of  the 
costs.  Citizens'  Ins.  Co.  v.  Hamilton, 
48  111.  App.  593. 

Amicable  Suit. — In  an  amicable  suit 
in  chancer3','it  is  proper  not  to  award 
costs.  Kent  County  Agri.  Soc.  v.  House- 
man, 81  Mich.  609;  Smith  t>.  Tecumseh 
First  Nat.  Bank,  17  Mich.  479;  McCon- 
nell  V.  McConnell,  11  Vt.  290. 

And  for  other  cases  illustrative  of  the 
discretion  of  the  court  in  allowing,  de- 
nying and  apportioning  costs,  see 
Lynde  v.  Wright,  i  Aik.  (Vt.)  383; 
Mower  v.  Hutchinson,  9  Vt.  242;  Smith 
V.  Bailey,  10  Vt.  163;  Beardsley  z'. 
Hatch,  II  Vt.  151;  Waterman  v.  Coch- 
ran, 12  Vt.  699;  Ward  v.  Sharp,  15  Vt. 
115;  Pinnock  -f.  Clough,  16  Vt.  500; 
Barrett  v.  Sargeant,  18  Vt.  365  ;  Wash- 
burn XK  Bellows  Falls  Bank,  19  Vt.  278; 
Hopkins  v.  Adams,  20  Vt.  407;  Stearns 
V.  Wrisley,  30  Vt.  661  ;  Soule  v.  Albee, 
31  Vt.  142;  Sanders  v.  Wilson,  34  Vt, 
318;  Therasson  v.  Hickok,  37  Vt.  454; 
Weston  V.  Cushing,  45  Vt.  531 ;  Darling 
V.  Osborne,  51  Vt.  148;  Joslyn  zk  Par- 
lin,  54  Vt.  670;  Chamberlin  v.  Estey, 
55  Vt.  378;  Haskin  v.  Haskin,  55  Vt. 
263;  Howe  V.  Chesley,  56  Vt.  727; 
Little  V.  Dwinell,  57  Vt.  30:;  Flannery 
V.  Flannery,  58  Vt;576;  Tullar  -•.  Bax- 
ter, 59  Vt.  467;  Kopper  v.  Dyer,  59 
Vt.  477;  Randall  v.  Josselyn,  59  Vt. 
557;  Still  V.  Buzzell,  60  Vt.  478. 

2.  Connecticut. — Spencer  v.  Cham- 
pion, 13  Conn.  II. 

Illinois. — Ling  v.  King,  91  111.  571  ; 
Hollingsworth  v.  Koon,  117  111.  511. 

Indiana. — Rwhlman  v.  Ruhlman,  no 
Ind.  314. 

Kentucky. — Miller  v.  Pentecost,  5  J. 
J.  Marsh.  (Ky.)  362. 

Massachusetts. — Clark  v.  Reed,  11 
Pick.  (Mass.)  446. 

Michigan. — Daniels  v.  Eisenlord,  10 
Mich.  454. 

Missouri. — Shields  v.  Bogliolo,  7  Mo. 

134- 
Nezv  Torh. — Hammersley  f.  Barker, 
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but  in  an  extraordinary  case  even  this  rule  may  be  departed  from.i 
5.  Pleadihgs. — Usually  if    the    defendant  in  a  case   in   equity 
answers  when  he  might  have  successfully  demurred,  he  will  not, 
on  a  subsequent  dismissal  of  the  bill,  be  entitled  to  costs.* 

On  Exceptions  to  Answer. — Costs  on  exceptions  to  answers,  like  costs 
on  equity  generally,  are  subject  to  the  discretion  of  the  court,  and 
may  be  given  or  withheld  according  to  the  exigency  of  the  case, 
or  they  may  be  left  to  abide  the  event  of  the  suit.^  Other  cases 
showing  the  disposition  of  cost?  on  various  matters  of  equity 
pleading  are  set  forth  in  the  notcs.^ 


2  Paige  (N.  Y.)  372;  Banta  v.  Mar- 
cellus,  2  Barb.  (N.Y.)  373;  Lewis  v. 
Germond,  i  Paige  (N.  Y.)  300:  Ferris 
V.  Nelson,  5  Johns.  Ch.  (N.  Y.)  262. 

South  Caroliiia. — McCrady  f.  Jones, 
36  S.  Car.  136. 

Texas. — Askey  v.  Williams,  74  Tex 
294. 

Washington. —  Somerville  v.  John- 
son, 3  Wash.  St.  140. 

United  States. — Patterson  v.  Ball,  \ 
Cranch  (C.  C.)  571;  Gaylords  v.  Kel- 
shaw,  I  Wall.  (U.  S.)  81". 

In  New  York,  under  the  chancery  prac- 
tice, it  was  held  that  a  plaintiif  would 
not  be  allowed  to  dismiss  his  bill,  with- 
out costs,  unless  he  had  reasonable 
ground  for  filing  it.  Perine  v.  Swaim,  2 
Johns.  Ch.  (N.  Y.)  475. 

Absconding  Defendant. — A  complain- 
ant cannot  dismiss  his  bill  without  costs, 
even  though  the  defendant  has  ab- 
sconded and  thus  defeated  the  object  of 
the  suit.  Palmer  v.  Van  Doren,  2 
Edw.  Ch.  (N.  Y.)  384. 

Complainant  Discharged  Pendente  Lite. 
— The  decree  of  the  lower  court  should 
have  been  against  the  complainant  as 
to  the  subject-matter  of  the  complaint, 
but  as  such  complaint  was  well  founded 
when  made,  but  discharged  pendente 
lite,  the  complainant  should  have  his 
costs.     Martin  v.  White,  i  Bibb   (Ky.) 

585. 

A  Decision  of  the  Supreme  Court  in 

one  case  necessitated  the  dismissal  of 
another  case  in  the  lower  court,  but 
such  fact  did  not  necessarily  entitle  the 
plaintiff  to  demand  that  the  dismissal 
should  be  without  costs.  Fargo  zk 
Southeastern  R.  Co.,  28  Fed.  Rep.  906. 
And  where  an  opinion  is  given  in  a 
suit  in  equity,  involving  the  merits  of 
the  cause,  but  not  decisive  of  the  plain- 
tiff's right  to  proceed  further,  the  court 
will  not  give  the  plaintiff  leave  to  dis- 
continue without  costs,  even  though 
the  suit  was  commenced  in  the  honest 
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belief  of  fa^-ts  the  truth  of  which  could 
not  be  otherwise  ascertained.  Whitten 
v.  Whitten,  5  Cush.  (Mass.)  42. 

1.  Brooks  V.  Byan,  2  Story  (U.  S.) 
553;  Bowne  v.  Brovvn,  2  Wash.  (C.  C.) 
271.     See  also  article  Dismissal  and 

DiSCONTIXUANCE. 

2.  Reed  v.  Noe,9  Yerg.  (Tenn.)  2S3  ; 
Dawes  7'.  Taylor,  35  N.  J.  Eq.  40,  Har- 
rison V.  Righter,  11  N.J.  Eq.  389. 

In  New  York,  it  has  been  held  that 
where  defendants  answer  instead  of 
demurring  as  the3'  might  have  'lone 
successfully,  the  court  will  allow  them 
costs  only  as  though  they  had  demurred. 
Shaw  V.  Coster,  8  Paige  (N.  Y.)  339; 
Murray  -'.  Graham,  6  Paige  (N.  Y.)  622. 

3  Methodist  Episcopal  Church  v. 
Jaques,  i  Johns.  Ch.  (N.  Y.)  65. 

The  General  Bule  is  that  if  the  pJ«iin- 
tiff  submits  to  the  exceptions,  he  has 
his  costs,  and  if  they  be  referred,  the 
plaintiff  shall  have  the  costs  of  the 
exceptions  allowed  and  the  defendant 
his  costs  of  the  exceptions  disallowed, 
and  the  balance  struck  to  be  paid. 
Burford  Corp.  v.  Lenthall,  2  Atk.  551  ; 
Methodist  Episcopal  Church  i\  Jaques, 
I  Johns.  Ch.  (N.  Y.)  65.  See  also  Rich-, 
ards  V.  Barlow,  i  Paige  (N.  Y.)  13S; 
Dally  77.  Worham,  32  Beav.  69;  Willis 
V.  Childe,  13  Beav.  454. 

In  the  Federal  Courts. — Equity  Rule 
65  provides  that,  "  If  upon  argument 
the  plaintiff's  exceptions  to  the  answer 
shall  be  overruled, or  the  answer  shall  be 
judged  insufficient,  the  prevailing  party 
shall  be  entitled  to  all  the  costs  occa- 
sioned thereby,  unless  otherwise  di- 
rected by  the  court,  or  the  judge 
thereof,  at  the  hearing  upon  the  excep- 
tions." 

4.  Separate  Answers. —  Where  de- 
fendant's interests  were  distinct  and 
they  put  in  different  answers,  it  was 
held  that  on  an  order  with  costs  in 
their  favor,  separate  bills  must  be 
taxed,   but   with   only  one    charge  for 
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6.  Parties. — Persons  unnecessarily  or  improperly  made  parties 
defendant  in  an  equity  case,  will  be  entitled  to  have  the  bill  dis- 
missed, as  to  them,  with  costs,^  unless  they  were  joined  under  the 


the  order.  Davis  v.  Hawley,  ii  Paige 
(N.  Y.)  434;  Wendell  v.  Lewis,  8 
Paige  (N.  Y.)  613.  But  where  defend- 
ants have  no  conflicting  interests  re- 
quiring separate  answers,  and  the 
answer  of  one  defendant  contains  no 
matter  which  the  others  believe  false, 
if  thev  sever,  the  costs  of  separate 
answers  will  be  disallowed.  Crippen 
V.  Brown,  11  Paige  (N.  Y.)  628. 

On  a  bill  to  redeem  lands  from  a 
mortgage,  if  the  mortgagee  and  an 
assignee  of  the  mortgage  are  made 
parties  and  file  separate  answers,  they 
are  each  entitled  to  tax  for  an  answer, 
but  may  have  only  one  bill  of  costs  for 
costs  subsequently  accruing.  Miller  v. 
Lincoln,  6  Gray  (Mass.)  556;  and  see 
Pratt  V.  Bacon,  11  Pick.  (Mass.)  495. 

Parties  Not  Answering  should  not 
have  costs  decreed  to  them.  Souther- 
land  V.  Crawford,   2  J.J.  Marsh.  (Kv.) 

369- 

Demurrer. — Where  the  defendant  in 
a  bill  of  discovery  demurred,  and  the 
demurrer  was  sustained  as  to  certain 
formal  parts  of  the  bill  but  over- 
ruled as  to  the  residue,  and  was  then 
withdrawn  and  the  bill  was  amended, 
it  was  held  that  the  defendant,  notwith- 
standing the  delav  produced  by  filing 
the  demurrer,  should  be  entitled  to  his 
costs  on  filing  full  and  proper  answers. 
Adams  v.  Porter,  i  Cush.  (Mass.)  170. 

Process,  in  a  Bill  in  Equity,  was 
prayed  against  "  the  defendants"  with- 
out naming  them  in  the  prayer  for  proc- 
ess, and  the  defendants,  instead  of 
refusing  to  appear,  as  they  might  have 
done,  appeared  and  demurred;  the 
court  refused  them  costs.  Archibald 
V.  Means,  5  Ired.  Eq.  (N.  Car.)  230. 

Decree  Pro  Confesso. — Where  a  de- 
cree pro  confesso  is  signed  after  the  time 
for  answering  has  expired,  and  when 
an  order  for  further  time  to  answer  is 
made  without  notice,  though  it  be 
shown  affirmativelv  that  the  order  was 
signed  and  filed  prior  to  the  signing  of 
the  decree,  the  complainant  will  be 
entitled  to  the  costs  of  proceedings 
until  he  is  served  with  a  copy  or  with 
notice  of  the  order.  Emerj-  v.  Down- 
ing, 13  N.  J.  Eq.  59. 

Unnecessary  Answer. — Where  the  in- 
terest of  a  defendant  was  correctly 
stated    in   the   bill,  and  an  answer  to 


'protect  his  rights  was  unnecessary,  he 
was .  allowed  only  such  costs  as  he 
wjould  have  been  entitled  to  if  he  had 
suffered  the  bill  to  be  taken  fro  con- 
fesso against  him.  Hannan  v.  Osborn, 
4  Paige  (N.  Y.)  336. 

Cause  of  Action  Removed. — A  party 
had  good  cause  for  filing  his  bill,  but 
from  lapse  of  time  before  the  answer  was 
filed,  the  cause  of  action  was  removed; 
he  was  adjudged  to  be  entitled  to  costs 
up  to  the  time  the  answer  was  filed, 
but  liable  for  all  costs  subsequently 
accruing.  Philips  f.  Barbaroux,  2  B. 
Mon.  (Ky.)  89. 

1.  Covenhoven  v.  Shuler,  2  Paige 
(N.  Y. )  122  ;  Stafford  v.  Mott,  3  Paige 
(N.  Y.)  100;  Dowdall  v.  Lenox,  2  Edw*. 
Ch.  (N.  Y.)  267;  Reeves  f.  Adams,  2 
Dev.  Eq.  (N.  Car.)  192;  English  v. 
Roche,  6  Ind.  62. 

Formal  Party. — A  person  compelled 
to  file  a  bill  by  the  inequitable  conduct 
of  another,  and  to  pay  costs  to  neces- 
sary and  merely  formal  parties,  may, 
on  succeeding,  recover  such  costs 
against  the  defendant  who  rendered  the 
litigation  necessary.  American  Ins. 
Co.  T'.  Coster,  3  Paige  (N.  Y.)  323. 

Proper  Party, — One  who  is  charged 
with  fraud  and  collusion  in  procuring 
a  will  in  favor  of  an  infant  (who  cannot 
be  properly  charged  with  the  costs  of  a 
suit  to  set  aside  the  will)  appears  to  be  a 
proper  though  not  a  necessarv  partv  to 
such  suit,  and  may  be  charged  with 
costs.  McCosker  v.  Brady,  i  Barb. 
Ch.  (N.  Y.)  329. 

Fund. — Where  a  person  had  been 
wrongly  made  a  party  defendant  by 
the  complainant's  solicitor,  who  there- 
fore stipulated  that  his  costs  should  be 
paid,  it  was  held  that  they  were  charge- 
able to  the  complainant  and  not  to  the 
fund.  Nelson  v.  Montgomery,  i  Edw. 
Ch.  (N.  Y.)  657;  Millandon  t'.  Brugiere, 
II  Paige  (N.Y.)  163. 

A  Mere  Agent  improperly  made  a 
party  is  not  chargeable  with  costs, 
though  he  suflfers  the  bill  to  be  taken 
as  confessed.  Boyd  v.  Vanderkemp, 
I  Barb.  Ch.  (N.  Y.j  273. 

Where,  before  being  Made  a  Party,  a 
person  who  was  made  a  partj'  at  his 
own  suggestion,  has  parted  with  his 
interest  in  the  property  in  litigation, 
the  bill  should   be  dismissed  as  to  him, 
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erroneous  direction  of  the  court.* 

And  where  One  is  Made  a  Party  under  a  Cross-Bill  or  supplemental  bill, 
he  should  not  be  taxed  with  costs  made  under  the  original  bill, 
where  his  conduct  in  the  litigation  has  not  been  improper.* 

Where  Necessary  Parties  are  Omitted,  and  the  filing  of  a  new  bill  is 
necessitated,  the  plaintiff  will   be  taxed  with  the  costs  thereof.* 

Vin.  Costs  in  Criminal  Cases. — See  article  Fines  and  Costs 
IN  Criminal  Cases. 

IX.  Costs  in  Appellate  Cotikt — 1.  General  Discretion — Subject  Only 
to  Statutory  Limitation. — On  appeal,  the  discretion  of  the  appellate 
court,  except   in  so  far  as  it  may  be  limited  by  statute,*  is  abso- 


but  he  should  be  required  to  paj  all 
costs  occasioned  by  his  action.  Bigelow 
V.  Stringfellow,  25  Fla.  366. 

Mere  Terre-tenants,  made  defendants 
but  having  no  substantial  interest  in 
the  matter  of  equitable  controversy, 
are  not  responsible  for  costs.  Stroh- 
rneyer  v.  Zeppenfeld,  28  Mo.  App.  268. 

Disclaimer. — If  a  party  defendant 
with  no  interest  in  the  subject-matter 
in  controversy  disclaims  all  right,  the 
bill  will  be  dismissed  as  to  him  with 
costs,  but  if  he  sets  up  a  claim  and  in- 
sists on  a  declaration  of  his  rights,  the 
dismissal  as  to  him  will  be  made  with- 
out costs.  McKinnon  v.  McDonald, 
4  Jones  Eq.  (N.  Car.)  i. 

Where  executors,  acting  bona  fide, 
made  a  person  who  had  no  interest  in 
the  matter,  a  party,  and  he  answered 
at  large,  it  was  held  that  the  executors 
must  pay  such  costs  as  would  have 
accrued  on  a  disclaimer.  Smith  v. 
Wyckoff.  4  Edw.  Ch.  (N.  Y.)  543, 
a  firmed  in  4  Chan.  Sent.  (N.  Y.)  18. 

1.  Lewis  V.  Thornton,  6  Munf.  (Va.) 
87. 

2.  Kennedy   v.  Kennedy,  66  111.  190. 
Original     Grounds    Ratified. — Where 

one  became  a  party  to  asuyiplementary 
bill,  which  was  a  continuation  of  a  suit 
originally  instituted  for  his  benefit, 
though  he  was  not  made  a  party  thereto, 
and  adopted  and  insisted  on  all  the 
grounds  originally  taken,  he  was 
charged  with  costs  of  the  whole  suit. 
Roux  V.  Chaplin,  i  Strobh.  Eq.  (S. 
Car.)  129. 

Cross-Bills. — As  to  the  disposition  of 
costs,  where  cross-bills  are  filed,  see 
Pendleton  v.  Eaton,  3  Johns.  Ch.  (N. 
Y.)  69;  Ferris  v.  Nelson,  5  Johns.  Ch. 
(N.  Y.)  262;  Plattsburgh  Bank  v. 
Piatt,  1  Paige  (N.  Y.)  464;  Craig  v. 
Tappin,  2  Sandf.  Ch.  (N.  Y.)  78. 

3.  Palmer  v.  Elliott,  4  Edw.  Ch.  (N. 
Y.)  643. 


Point  Raised  at  Hearing. — Where  it 

was  impossible  to  make  a  decree  bind- 
ing upon  the  property  in  controversy 
because  of  a  want  of  proper  parties,  but 
the  point  was  raised  for  -the  first  time 
at  the  hearing,  the  cause  was  ordered 
to  stand  over  for  the  addition  of  proper 
parties  without  coets.  Taylor  v.  Mills, 
2  Edw.  Ch.  (N.  Y.)  318. 

4.  Where  the  law  expressly  gives 
costs  to  one  or  the  other  of  the  parties 
to  an  appeal,  he  is  entitled  to  them,  and 
the  case  does  not  fall  under  the  general 
provision  of  apportionment  on  appeals. 
St.  Charles  v.  O'Mailey,  18  111.  407. 
And  see  Logue  v.  Gillick,  i  E.  D.  Smith 
(N.  Y.)  39S. 

Law  Contemporary  with  Decision  Gov- 
erns.— Costs  on  appeal  are  to  be  taxed 
according  to  the  law  in  force  at  the 
time  of  the  decision  in  the  appellate 
court  or  at  the  time  of  the  decision  of 
the  highest  tribunal  to  which  the  ap- 
peal has  been  taken.  Acklej-  v.  Tar- 
box,  19  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  119. 

Manner  of  Taxing  Costs. — Costs  on 
appeal  are  properly  taxed  under  the 
fee  bill  in  force  at  the  time  of  the  dis- 
missal of  the  appeal.  Winsmith  v. 
Dewberry,  14  S.  Car.  554. 

In  Virginia,  it  has  been  held  that  the 
court  has  no  discretion  as  to  the  costs 
of  an  appeal,  but  must  allow  them  to 
the  party  prevailing.  Cocke  v.  Pollok, 
I  Hen.  k  M.  (Va.)  499. 

In  Vermont,  no  costs  are  allowed 
where  an  appeal  has  been  granted  be- 
cause the  petitioner,  by  fraud,  acci- 
dent, or  mistake,  has  been  deprived  of 
his  day  in  court.  Munger  v.  Verder, 
59  Vt.  3S6. 

In  Maine,  under  a  statute  giving  costs 
to  the  appellant  where  a  reasonable 
cause  for  the  appeal  was  shown,  it  was 
held  that  a  part}'  against  whom  judg- 
ment was  given  in  the  Common  Pleas, 
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lute,  and  such  costs  may  be  adjudged  against  or  awarded  to  either 
party,  without  respect  to  the  affirmance  or  reversal  of  the  judg- 
ment of  the  court  below,  as  may  be  consistent  with  the  law  and 
justice  of  the  case.i 


but  who  recovered  thirty  dollars  on 
appeal,  was  entitled  to  full  costs. 
Turner  v.  Carsley,  i  Me.  15. 

In  Michigan,  it  was  held  that  a  statute 
permitting  the  Circuit  Court  on  ap- 
peal to  award  costs  to  either  party  did 
not  apply  to  a  case  where  the  plaintiff 
had  discontinued  after  the  case  had 
been  sent  back  to  the  Circuit  Court  for 
a  new  trial  upon  reversal  in  defendant's 
favor.  In  such  a  case  the  defendant  is 
entitled  to  costs  as  a  matter  of  right. 
Sherman  r'.  Joslin,  52  Mich.  474. 

Prior  Action  Pending, — Where  a  party 
takes  an  appeal  and  afterwards  sues 
out  a  writ  of  error,  he  must  first  dis- 
continue the  appeal  and  pay  the  costs 
thereof.  Moody  v.  Stephenson,  i 
Minn.  401. 

Costs  Accrued, — Proceedings  may  be 
stayed  pending  the  paj'ment  of  costs  of 
prior  actions,  even  though  such  costs 
have  not  been  taxed.  Flemming  v. 
Pennsylvania  Ins.  Co.,  4  Pa.  St.  475 ; 
Officers  V.  Walker,  21  Ga.  381.  But 
see  People  v.  Quinn,  12  Colo.  473, 
where  it  was  held  that  the  payment  of 
accrued  costs  could  not  be  required  by 
rule  of  County  Court  as  a  condition 
precedent  to  the  right  of  appeal. 

1.  Alabama. — Paulding  v.  Watson, 
21  Ala.  279. 

Arkansas. — Meadows  v.  Rogers,  17 
Ark.  361, 

California. — Reniff  t;.  The  Cynthia, 
18  Cal.  669. 

Georgia. — Loyd  v.  Hicks,  32  Ga.  499; 
Gunnels  v.  Deavours,  59  Ga.  196. 

Illinois. — Phy  v.  Clark,  35  111.  377. 

Indiana. — Waterhouse  v.  Fickle,  i 
Ind.  529;  Allen  v.  Wells,  22  Ind.  ii8; 
Miller  v.  Bcal,  26  Ind.  234. 

Kansas. — St.  Louis,  etc.,  R.  Co.  v. 
Martin,  29  Kan,  750. 

Kentucky. — Warner  v.  Case,  6  J.  J. 
Marsh.  (Ky,)639;  Galloway  v.  Hamil- 
ton, 3  T.  B.  Mon.  (K3',)  270;  Gentry  v. 
Doolin,  I  Bush  (Ky,)  i. 

Louisiana. —  Whipple  v.  Hertzber- 
ger,  II  La.  Ann.  475;  Dalzell  7'.  Saxon, 
10  La.  Ann,  280;  Boulini;.  Maynard,  15 
La.  Ann.  658. 

Maine. — Dresser  v.  Witherle,  9  Me. 
Ill ;  Brown  v.  Cousens,  51   Me.  301. 

Maryland. — Dorsey  v.  Smith,  7  Har. 
&  J.  (Md.)  345. 


Massachusetts. — Croxford  v.  Massa- 
chusetts Cotton  Mills,  15  Gray  (Mass.) 

Michigan. — Steinhauser  v.  Wayne 
Circuit  Judge,  42  Mich.  463;  Match  r. 
Hunt,  38  Mich,  i ;  Prosser  v.  Whitney, 
46  Mich.  405;  Wyatt  v.  Herring,  90 
Mich.  581. 

Minnesota. — Coitt'.  Waples,  i  Minn, 

134- 

Missouri. — Street  v.  Bushnell,  24  Mo. 
328;  Totten  V.  James,  55  Mo.  495; 
Hubbard  ^'.  Gilpin,  57  Mo.  441;  Wayne 
County  V.  St.  Louis,  etc.,  R.  Co.,  66 
Mo.  77;  Heyneman  v.  Garneau,  33 
Mo.  565, 

Nevada.  —  Flannery  z^.  Anderson,  4 
Nev.  437. 

New  Hampshire. — Stratton  v.  Up- 
ton, 36  N.  H.  582  ;  Davis  v.  Clark,  39 
N.  H.63. 

New  Tork.  —  Mechanics'  Bank  v. 
Snowden,  2  Paige  (N.  Y.)  299;  Mackie 
V,  Cairns,  Hopk.  (N.  Y.)  373;  Larmon 
V.  Aiken,  4  Hill  (N.  Y.)  591;  Miller 
V.  Adsit,  18  Wend.  (N.  Y.)  6i;8;  Dean 
V.  Gridley,  11  Wend.  (N.  Y.)  167; 
Bolton  V.  Gardner,  3  Paige  (N.  Y.)  273  ; 
Jackson  v.  Rathbone,  2  Cow.  (N.  Y.) 
602 ;  Newman  v.  Van  Antwerp,  4 
Cow.  (N.  Y.)  711;  Jackson  v.  Haight, 
5  Cow.  (N.  Y.)  445  ;  Law  v.  Jackson,  2 
Wend.  (N.  Y.)  209;  Ives  v.  Miller,  19 
Barb.  (N.  Y.)  197;  Montgomery 
County  Bank  v,  Albany  City  Bank,  7 
N.  Y.  459;  Goodridge  v.  Connor,  66 
How.  Pr.  (N.  Y.  City  Ct.)  143 ;  Steven- 
son V.  Pusch,  40  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  91;  Chamberlain  v.  Cham- 
berlain, 25  Hun  (N.  Y.)  199;  Hoffman 
-•.  Barry,  4  Thomp.  &  C.  (N.  Y.)  255; 
Cregin  z\  Brooklyn  Crosstown  R.  Co., 
19  Hun  (N.  Y.)  349;  American  Sea- 
men's Friend  Soc.  v.  Hopper,  33  N.  Y. 
619;  Humiston  v.  Ballard,  40  How.  Pr. 
(N.  Y.  Supreme  Ct.)  40. 

Ohio. — Armstrong  v.  McAlpin,  18 
Ohio  St.  189. 

Tennessee. —  Cannon  t',  Blakemore, 
10  Humph.  (Tenn.)  227. 

Texas. — Hotchkiss  v.  Chevaillier,  12 
Tex.  224;  Foreman  v.  Gregory,  17 
Tex.  193;  Smock  v.  Tandy,  28  Tex. 
130;  Hopson  V.  Murphy,  4  Tex.  248 ; 
Weaver  v.  Lewis,  12  Tex.  103. 

United  States. — Phillips  v.  Russell,  i 
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General  Discretion. 


Prevailing  Party  Usually  Receives  Costs. — Notwithstanding  this  wide 
discretion  usually  allowed  the  appellate  court,  it  is  the  universal 
custom  to  adjudge  costs  to  the  prevailing  party,  unless  there  be 
some  special  reason  to  the  contrary.* 


Hempst.  (U.  S.)  62;  In  re  Guild,  i 
Woodb.  &  M.  (U.  S.)  29;  Baldwin  v. 
Ely,  9  How.   (U.   S.)   580. 

Vermo7it. — Downer  x>.  Frizzle,  10  Vt. 

541- 

Wisconsin. —  Lanyon  v.  Woodward, 
65  Wis.  543 ;  Benjamin  Wagon,  etc., 
Co.  V.  Merchants'  Exchange  Bank,  63 
Wis.  470;  Harrison  Machine  Works  v. 
Hosig,  73  Wis.  184. 

Action  Fending  in  Lower  Court. — The 
Supreme  Court  has  no  power  to  award 
costs  in  an  action  pending  at  the  time 
in  a  lower  court.  Humiston  v.  Ballard, 
40  How.  Pr.  (NY.  Supreme  Ct.)  40. 

Doubtful  Case. — The  court  will  gen- 
erally exercise  its  discretion  as  to  costs 
to  relieve  an  innocent  party  in  doubt- 
ful cases.  Price  v.  Price,  46  Mich.  68. 
As  where  a  question  of  practice  is  in- 
volved which  is  fairly  open  to  doubt, 
Porter  v.  Jones,  7  How.  Pr.  (N.  Y.  Ct. 
App.)  192;  Culver  z>.  McKeown,  43 
Mich.  322;  Hesse  v.  Briggs,  45  N.  Y. 
Super.  Ct.  417  ;  or  where  a  case  of  pub- 
lic nature  has  arisen  from  ambiguous 
legislation,  Clare  County  v.  Auditor- 
General,  41  Mich.  182;  or  where  the 
losing  party  acted  in  good  faith  on  ad- 
vice of  counsel  and  under  a  fairly  justi- 
fiable mistake  as  to  his  legal  rights. 
Myer  v.  Hart,  40  Mich.  517. 

Complicated  Will. — The  court  will  ex- 
ercise its  discretion  as  to  costs  on  an 
appeal  involving  the  construction  of  a 
complicated  will;  and,  if  it  think  proper, 
•will  divide  the  costs  equall3\  May- 
bury  r>.  Grady,  67  Ala.  147.  Thus, 
where  there  were  reasons  justifying  a 
recourse  to  the  courts  to  settle  the  ques- 
tion whether  or  not  certain  parties  were 
entitled  to  share  in  the  estate  of  an  in- 
completed homestead  entry,  both  par- 
ties were  left  to  pay  their  own  costs. 
Bernier  v.  Bernier,  72  Mich.  43. 

Verdict  Taken  Subject  to  Opinion  of 
Superior  Court. — Where  a  verdict  has 
been  taken  subject  to  the  decision  of 
the  Superior  Court  on  questions  of  law, 
judgment  being  suspended  in  the  mean- 
time, and  judgment  is  rendered  by  the 
Superior  Court  on  the  verdict  at  the 
general  term,  the  prevailing  party  is 
not  entitled  to  costs  as  upon  an  appeal 
from  a  judgment.  Roosevelt  v.  Brown, 
.1  Duer  (N.  Y.)  642. 


Appeal  Entered  without  Legal  Autbor- 

ity.— If  an  appeal  has  been  dismissed 
because  it  was  entered  in  the  Supreme 
Judicial  Court  without  legal  authority, 
costs  maj'  be  allowed  to  neither  partj'. 
Bergen  t'.  Jones,  4  Met.  (Mass.)  371. 

Overruling  Demurrer. — No  costs  were 
awarded  in  the  Supreme  Court  on  over- 
ruling a  demurrer  where  the  specific 
relief  prayed  for  could  not  be  granted. 
Webster  v.  Newell,  66  Mich.  503. 

Error  Brought  on  Void  Finding.  — 
Where  plaintiff  in  error  had  founded 
his  objections  on  void  findings,  and  had 
in  some  respects  proceeded  as  though 
they  were  valid,  costs  were  withheld 
from  both  parties  as  against  one  an- 
other.    Ells  V.  Rector,  32  Mich.  379. 

Interlocutory  Decree  Erroneous  as  to 
Parties. — Where  an  interlocutory  de- 
cree, which  was  found  correct  on  the 
merits,  was  reversed  for  want  of  proper 
parties,  costs  were  adjudged  to  the  ap- 
pellees as  having  substantially  pre- 
vailed. Cunningham  v.  Patteson,  3 
Rand.  (Va.)  66. 

Unnecessary  Multiplicity  of  Appeals. 
— Where  a  party  takes  separate  appeals 
Irom  orders,  all  of  which  might  have 
been  embraced  in  one  appeal,  the  costs 
of  one  appeal  only  should  be  allowed 
him.  Harrison  Machine  Works  v. 
Hosig,  73  Wis.  184. 

Appellants  Appearing  by  Different  At- 
torneys.— Where  there  is  but  one  set 
of  papers,  one  argument,  and  one  judg- 
ment, there  is  but  one  appeal,  and  the 
successful  party  is  entitled  to  but  one 
bill  of  costs,  notwithstanding  the  sev- 
eral appellants  appeared  by  different 
attornevs.  Everson  v.  Gehrman,  2 
Abb,  Pr.  (N.  Y.  Supreme  Ct.)  413. 

Several  Cases  to  Abide  Event  of  One 
Appeal. — Where  several  cases,  against 
the  same  defendant  though  brought  by 
different  plaintiffs,  were,  by  stipulation 
of  the  parties,  to  abide  the  event  of  an 
appeal  taken  by  the  defendant  in  one 
of  the  cases,  it  was  held  that  the  appel- 
lant in  whose  favor  the  decision  was 
rendered  was  entitled  to  the  costs  of 
argument  in  all  the  cases,  notwithstand- 
ing only  one  of  them  was  argued. 
Hauselt  v.  Godfrey,  11  Daly  (N.  Y.) 
276;  Chapaton  t>.  Butler,  18  Mich.  337. 

1.  Sherwood   v.  Travelers'  Ins.  Co., 
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General  Discretion. 


Appellant  must  Obtain  More  Favorable  Judgment. — While  the  custom  of 
awarding  costs  to  the  prevailing  party  is  uniform,  the  interpreta- 
tion as  to  what  constitutes  success  on  appeal  so  as  to  carry  cost  is 
far  from  uniform.  In  many  of  the  states  the  statutes  require  the 
appellant  to  increase  or  diminish  the  judgment  for  or  against  him 
before  he  can  have  costs.  In  such  cases  the  statutory  require- 
ment is  rigorously  exacted.^ 


13  Daly  (N.  Y.)  137;  Sanders  v. 
Townshend,  63  How.  Pr.  (N.  Y.  C.  PI.) 
343;  Anonymous,  13  Abb.  N.  Cas.  (U. 
S.  Circuit  Ct.  for  So.  Dist.  of  N.  Y.) 
54;  Bra}'  V.  Andreas,  i  E.  D.  Smith 
(N,  Y.)  387;  Miller  v.  Tobin,  15  Ore- 
gon 595;  Stevens  v.  Hale,  7  Met.  (Mass.) 
85;  Williams  v.  Hodge,  n  Met.  (Mass.) 
266;  Cleveland  v.  Bodwell,  13  Ohio 
133;  Allen  V.  Jones,  8  Minn.  202; 
Walker  v.  Barron,  6  Minn.  508;  Eames 
T'.  Stevens,  26  N.  H.  124;  Shaw  v.  John- 
son, Brajt.  (Vt.)  47;  Hogg  r.  Wolcott, 
I  Tyl.  (Vt.)  141;  Scott  V.  Lance,  21 
Vt.  507;  ,Baker  v.  Blodget,  i  Vt.  141  ; 
Goddard  v.  Collins,  25  Vt.  712;  Schoef- 
fel  V.  Hinze,  47  Wis.  647;  JefFery  v. 
Hursh,  58  Mich.  246 ;  Sanford  v. 
Clarke,  38  N.  J.  Eq.  265;  Goodwin  v. 
Boston,  etc.,  R.  Co.,  63  Me.  363. 

Exceptions. — In  Vermont,  a  case  in 
the  Supreme  Court  on  exceptions  is 
considered  as  a  distinct  matter,  so  that 
the  party  prevailing  is  entitled  to  his 
costs.  Pollard  v.  Wheelock,  20  Vt. 
370  ;  Stevens  v.  HolHster,  19  Vt.  605  ; 
Scott  V.  Lance,  21  Vt.  507;  McCrillis 
V.  Banks,  19  Vt.  442 ;  Bardwell  v. 
Perry,  19  Vt.  292  ;  Stewart  v.  Martin, 
16  V^t.  397;  Downer  v.  Frizzle,  10  Vt. 
541;   Baker  v.  Blodget,  i  Vt.  141. 

Appeal  Only  Remedy. — If  a  party  ex- 
cepts when  an  appeal  is  the  only 
remedy,  no  costs  can  be  recovered  by 
the  other  party  for  a  neglect  to  enter 
the  exceptions.  Piper  v.  Willard,  10 
Pick.  (Mass.)  34. 

Removal. — The  successful  party  in  a 
case  removed  from  a  state  to  a  federal 
court  is  entitled  to  the  costs  of  both 
courts.  Anonymous,  13  Abb.  N.  Cas. 
(U.  S.  Circuit  Ct.  for  So.  Dist.  of  N. 
Y.)  54- 

Submission  of  Case  on  Briefs. — Costs 
as  for  a  full  hearing  are  granted  on  the 
submission  of  a  case  on  briefs.  Engle 
7'.  Hall,  45  Mich.  57. 

Costs  Incurred  Prior  to  Decision  Ap- 
pealed from. — Costs  incurred  by  an 
appellee  prior  to  the  decision  from 
which  the  appeal  is  taken,  should 
abide  the  final  decision  of  the  cause. 


Simpson  v.  Richardson,    18  La.  Ann. 
303. 
Failure  to  Direct  a  Taxation  of  Costs. 

— Where  a  new  trial  is  ordered  upon  an 
appeal,  the  clerk  cannot  tax  the  costs 
of  the  appeal  unless  the  order  of  the 
court  authorizes  such  a  taxation.  Pen- 
nell  V.  Wilson,  5  Robt.  (N.  Y.)  674,  2 
Abb.  Pr.  N.  S.  (N.  Y.)  466.  Thus 
where  the  decree  below  was  affirmed 
on  appeal  without  ordering  costs,  it  was 
held  that  the  special  term  could  not 
grant  an  application  of  the  counsel  for 
an  allowance  in  the  nature  of-  costs. 
People  V.  Security  L.  Ins.,  etc.,  Co.,  23 
Hun  (N.  Y.)  596. 

Necessary  and  Taxable  Costs  Only 
Allowed. — The  prevailing  party  is  en- 
titled to  such  costs  only  as  his  appeal 
rendered  necessary.  Woodland  Bank 
V.  Hiatt,  59  Cal.  580,  and  such  only  as 
are  taxable  costs.  Superintendents  of 
Poor  V.  Moore,  12  Wend.  (N.  Y.)  273. 

Appeal  for  Trifling  Amount. — When 
the  appeal  has  been  taken  for  a  trifling 
amount,'  the  appellant,  though  success- 
ful, may  be  adjudged  to  pay  costs. 
Heyneman  v.  Garneau,  33  Mo.  565. 

1.  Indiana. — Foglesong  v.  Moon,  5 
Ind.  545. 

Maine. — Baker  v.  Appleton,  4  Me. 
66;  Abbott  ^'.  Penobscot  County,  52  Me. 
584;  Duncan  v.  Sylvester,  13  Me.  438; 
Moore  v.  Thompson,  34  Me.  207;  Brown 
V.  Attwood,  7  Me.  361 ;  Cole  v.  Sprawl, 
38  Me.  190. 

Massachusetts. — Godfrey  v.  Godfrey, 

1  Pick.  (Mass.)  236;  Plimpton  f.  Baker, 
9  Pick.  (Mass.)  72;  Chace  v.  Tucker,  2 
Pick.  (Mass.)  27;    Andrews  v.  Austin, 

2  Pick.  (Mass.)  528;  Framingham  Mfg. 
Co.  V.  Barnard,  2  Pick.  (Mass.)  532; 
Johnson  v.  Wetherbee,  3  Pick.  (Mass.) 
247 ;  Emerson  v.  Newbury,  13  Pick. 
(Mass.)  377;  Briggs  v.  Murdock,  13 
Pick.  (Mass.)  312;  Abbott  v.  Wiley,  17 
Pick.  (Mass.)  321;  Stone  v.  Kelly,  8 
Mass.  98;  Lakeman  v.  Morse,  9  Mass. 
126;  Ham  V.  Ricker,  9  Mass.  28;  Gil- 
man  V.  Burgess,  12  Mass.  205. 

Michigatt. — Bowe  v.  Bowe,  42  Mich. 
195- 
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Writs  of  Error. 


2.  Writs  of  Error — Eecovery  of  Costs  Dependent  on  Statute. — Costs  are 
the  creature  of  statute,  and  are  not  recoverable  unless  by  force  of 
a  statute.  When  allowed,  their  apportionment  and  allowance 
will  depend  on  the  terms  of  the  statute  creating  the  right  to  tax 
them.^ 


Minnesota. — Henry  v.  Meighen,  46 
Minn.  548;  Sanborn  v.  Webster,  2 
Minn.  323. 

Nebraska. — Rosenbaum  v.  Dunston, 
16  Neb.  Ill;  Burlington,  etc.,  R.  Co.  v. 
Spere.  24  Neb.  125;  Atchison,  etc.,  R. 
Co.  V.  Plant,  24  Neb.  127. 

New  Hampshire. — Roby  t;.  Marsh,  4 
N.  H.  175;  Swasey  v.  Wilmot,  4  N.  H. 
233;  Avery  v.  Holmes,  10  N,  H.  574. 

New  Tork.—'Dufi  v.  Wardell,  10  Abb. 
Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  84; 
Bancroft  t'.  Shannon,  42  How.  Pr.  (N. 
Y.  Supreme  Ct.)  i  ;  Rice  v.  Childs,  28 
Hun  (N.  Y.)  303;  Chapin  v.  Skeels,  20 
Hun  (N.  Y.)  448;  Younghanse  v.  Fin- 
gar,  47  N.  Y.  99;  Pike  v.  Johnson,  47 
N.  Y.  I. 

O/iio. — Cadiz  Bank  v.  Slemmons,  34 
Ohio  St.  142;  Waters  v.  Lemmon,  4 
Ohio  229;  Wheeler  v.  Lucas,  13  Ohio 
248;  Scoles  V.  Wright,  Wright  (Ohio) 
92. 

Pennsylvania. — Cameron  v.  Paul,  11 
Pa.  St.  277;  Haines  v.  Moorhead,  2  Pa. 
St.  65 ;  Davidson  v.  Smith,  3  Pa.  L.  J. 
239;  Pratt  V.  Naglee,  6  S.  &  R.  (Pa.) 
299;  Bellas  V.  Oyster,  7  Watts  (Pa.) 
341  ;  Holdship  v.  Alexander,  13  S.  &  R. 
(P.i.)  230;  Landis  v.  Shaefter,  4  S.  &  R. 
(Pa.)  196;  Poke  V.  Kelly,  13  S.  &  R. 
(Pa.)  165;  Rankin  v.  Murry,  2  P.  &  W. 
(Pa  )  74;  Carnej'  v.  Kenney,  i  Miles 
(Pa.)  9;  Ilgenfritz  T\  Douglass,  6  Binn. 
(Pa.)  402;  Com.  V.  Shannon,  13  S.  & 
R.  (Pa.)  109;  Honniter  v.  Brown,  i  P. 
&  W.  (Pa.)  487  ;  Ross  v.  Soles,  i  Watts 
(Pa.) 43;  Gallatin  v.  Cornman,  i  P.  & 
W.  (Pa.)  115;  Fresher  v.  Brenizer,  4 
Pa.  L.  J.  377;  Guy  v.  Wilkeson,  2  Watts 
(Pa.)  133;  Remely  v.  Kuntz,  10  Pa. 
St,  180. 

Texas. — Conner  v.    Elkins,  66   Tex. 

Washington. — Baxter  zk  Scoland,  2 
Wash.  Ter.  86. 

United  States.  —  Thommesen  v. 
Whitwill,  21  Blatchf.  (U.  S.)  45. 

"More  Favorable  Judgment." — The 
expression  "a  more  favorable  judg- 
ment," used  in  a  statute  regulating  the 
recovery  of  costs  on  appeal,  means  a 
judgment  substantially  more  favorable, 
not  more  favorable  by  a  few  dollars  or 


cents  merely.      Baxter   v.   Scoland,  2 
Wash.  Ter.  86. 

Erroneous  Award  to  Plaintiff  as  Trus- 
tee.— Where  an  award  was  made  in 
favor  of  the  plaintiff  as  trustee,  from 
which  the  plaintiff  appealed  and  re- 
covered the  same  amount  in  her  own 
right,  the  judgment  was  held  suffi- 
ciently more  favorable  to  carry  costs 
from  the  time  of  the  appeal.  Fresher 
V.  Brenzer,  4  Pa.  L.  J.  377. 

Party  Modifying  Judgment  Prevails. 
— In  general,  the  party  procuring  a 
modification  of  the  judgment  below  is. 
the  party  prevailing  so  as  to  be  entitled 
to  costs.  Henry  v.  Meighen,  46  Minn, 
548;  Sanborn  f.  Webster,  2  Minn.  323; 
Atchison,  etc.,  R.  Co.  v.  Plant,  24  Neb. 
127;  Cadiz  Bank  t>.  Slemmons,  34  Ohio 
St.  142;  Wheeler  v.  Lucas,  13  Ohio  248. 

On  Case  Made. — Where,  on  a  case 
made  after  judgment,  the  sum  com- 
puted to  be  due  to  plaintiff  for  damages 
was  considerably  less  than  the  amount 
of  the  judgment  below,  the  defendant 
was  awarded  the  costs  in  the  Supreme 
Court.  Burrell  v.  New  York,  etc., 
Solar  Salt  Co.,  14  Mich.  34.  But  not 
where  the  case  made  was  imperfectly 
presented  and  was  sent  back  for  a  find- 
ing of  facts.  Tuxbury  v.  French,  3^ 
Mich.  190. 

1.  Peters  v.  Henry,  6  Johns.  (N.  Y.) 
278;  Jackson  v.  Delancy,  13  Johns.  (N- 
Y.)  537;  Byrnes  v.  Hoyt,  12  Me.  458. 

Void  Judgment. —  Costs  ought  to  be 
granted  to  a  plaintiff  in  error  who  suc- 
ceeds in  reversing  a  void  judgment. 
Calkins  v.  Hays,  4  Wis.  200. 

Application  of  Statute. — A  statute  giv- 
ing costs  to  the  prevailing  party  in 
error  does  not  apply  to  a  judgment  re- 
versed after  the  passage  of  the  statute 
on  a  writ  of  error  brought  before  that 
time.  Gay  -'.  Richardson,  18  Pick. 
(Mass.)  417. 

History  of  Costs  in  Error. — Costs  in 
error  did  not  exist  in  the  common  law. 
They  were  first  created  by  the  statute 
of  3  Henry  VII.,  c.  10,  hy  which  costs 
were  granted  to  the  defendant  in  error 
where  judgment  below  was  affirmed 
or  the  writ  discontinued  or  the  plaintiff 
in   error  nonsuited.     13   Car.  II.,  c.  2,. 
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Discretionary  Statutes  Not  Applicable  to  Writs  of  Error  without  Special  Provision. 
— Statutes  allowing  the  appellate  court  to  award  costs  in  its  dis- 
cretion apply  only  to  appeals,  and  do  not  extend  to  writs  of  error. 
Therefore,  in  the  absence  of  a  statute  giving  costs  in  error  on 
reversal  of  judgment  below,  none  may  be  recovered  on  such  a 
reversal. 1 

3.  Afl5.rinance  —  Authority  of  Court  Generally  Limited  by  Statute, — The 
authority  of  the  Supreme  Court  to  award  costs  on  affirmance  is 
generally  regulated  and  limited  by  statute.  In  such  event,  the 
court  has  no  equitable  or  discretionary  power  over  the  subject  of 
costs  beyond  that  conferred  by  the  statute.^ 


gave  defendant  in  error  double  costs  in 
case  judgment  below  was  affirmed  ;  and 
4  Anne,  c.  i6,  gave  same  costs  where 
writ  was  quashed.  These  statutes  en- 
titled defendants  in  error  to  costs  only 
where  writ  of  error  was  sued  out  by 
defendant  below.  It  was  not  until  8 
and  9  Wm.  Ill,  c.  ii,  that  costs  in 
error  were  given  to  the  defendant  be- 
low on  affirmance  of  judgment,  or  dis- 
continuance or  non  pros,  of  writ  of 
error  sued  out  by  plaintiff  below.  Le- 
high Valley  R.  Co.  v.  McFarland,  44 
N.J.  L.  674;  Cameron  v.  Paul,  11  Pa. 
St.  277. 

Dismissal  of  Writ. — When  a  writ  of 
error  is  dismissed  in  the  Supreme 
Court,  no  damages  are  recoverable  in 
tbe  case  in  the  court  below.  Collins  v. 
Turner,  9  Ga.  112. 

Ne  Reclpiatur. — When  the  court  or- 
ders ne  7-ecipiatur  of  the  writ  of  error, 
it  is  not  possessed  of  the  case,  and  can- 
not award  costs.  Newman  v.  Van 
Antwerp,  4  Cow.  (N.  Y.)  711. 

Writ  of  Error  Not  Acting  as  a  Super- 
sedeas.— Where  a  writ  of  error  does 
not  act  as  a  supersedeas,  execution  may 
issue  for  costs  of  the  writ  only  on 
affirmance  in  the  Supreme  Court. 
Herring  t'.  Selding,  2  Aik.  (Vt.)  12. 

Venire  de  Novo. — A  defendant  in 
error,  who  succeeds  on  a  venire  de 
novo,  cannot  tax  the  costs  previous  to 
the  venire.  Waters  v.  Van  Winkle,  3 
N.  J.  L.  370.  He  is  not  entitled  to  the 
costs  of  defending  a  writ  of  error  de- 
cided against  him,  even  though  he  suc- 
ceeds in  obtaining  a  verdict  on  the 
second  trial.  People  v.  New  York 
C.  P.,  13  Wend.  (N.  Y.)  649.  But 
where  a  judgment  has  been  reversed 
and  a  venire  de  7iovo  granted,  the 
plaintiff  may  be  allowed  the  costs  of 
the  first  trial  if  he  is  successful  in  the 
second.  Work  v.  Maclay,  14  S.  &  R. 
(Pa.)  265. 


Venire    de    Novo    without    Terms. — 

Where,  on  reversal,  a  venire  de  novo  is 
ordered,  it  is  within  the  discretion  of 
the  appellate  court  to  impose  terms  as 
to  costs.  But  if  the}'  fail  to  exercise 
such  discretion,  and  impose  no  terms, 
the  costs  abide  the  event.  Work  v. 
Maclay,  14  S.  &  R.  (Pa.)  265. 

1.  Lehigh  Valley  R.  Co.  v.  McFar- 
land, 44  N.  J.  L.  674;  Wright  v.  Small, 
5  Binn.  (Pa.)  204;  Smith  v.  Sharp,  5 
Watts  (Pa.)  292  ;  Cameron  v.  Paul,  11 
Pa.  St.  277;  LeGuen  v.  Gouverneur,  i 
Johns.  Cas.  (N.  Y.)  436;  Farquharson 
V.  Mabee,  3  Johns.  (N.  Y.)  553;  Evert- 
son  V.  Booth,  20  Johns.  (N.  Y.)  499; 
Murray  v.  Blatchford,  2  Wend.(N.Y.) 
221  ;  Pease  v.  Morgan,  7  Johns.  (N.  Y.) 
468 ;  Richards  v.  Comstock,  i  Conn. 
150;  Eno  v.  Frisbie,  5  Day  (Conn.) 
122;  Mary  Sloan's  Case,  i  Root  (Conn.) 
151;  Mountfort  v.  Hall,  1  Mass.  443; 
Howe"'.  Gregory,  i  Mass.  81;  Berry  v. 
Riplej',  I  Mass.  167  ;  Durell  v.  Merrill,  i 
Mass.  411;  Nelson  v.  Andrews,  2  Mass. 
164;  Brown  v.  Chase,  4  Mass.  436. 

Reversal  for  Error  in  Fact. — But  costs 
were  sometimes  allowed  where  a  judg- 
ment was  reversed  for  error  in  fact. 
Blanchard  v.  Wild,  i  Mass.  342,  where' 
the  party  prevailing  has  been  in  some 
fault.     Knapp  x'.  Crosbj',  i   Mass.  479. 

Writ  of  Error  Sued  Out  Improperly. — 
The  attorney  whose  fault  it  is  will  be 
charged  with  the  costs  of  a  writ  of 
error  improperly  sued  out.  Kerr  v. 
Chillicothe  Bank,   Wright  (Ohio)  737. 

2.  Atwater  v.  Russell,  49  Minn.  57; 
Clarke  v.  Meigs,  10  Bosw.  (N.  Y.)  337. 

Costs  Follow  Judgment. — Costs  in  ap- 
pellate court  follow  judgment  unless 
otherwise  specially  directed  by  the 
court.  Hathaway  v.  Davis,  33  Cal. 
161  ;  Bratton  v.  Massey,  18  S.  Car.  555. 

Time  of  Award.  —  Costs  must  be 
awarded,  if  at  all,  on  the  decision  of  the 
appeal.     Savage   v.    Danow,   4   How. 
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Appellant  Generally  Charged  with  Costs. — But  whether  the  question  of 
costs  is  in  the  discretion  of  the  court,  or  limited  by  some  gov- 
erning statute,  it  is  the  almost  universal  rule  to  tax  them  against 
the  appellant  on  affirmance. ^ 

Pr.  (N.  Y.  Supreme  Ct.)  74,  2  Code 
R.  (N.  Y.)  57;  Nellis  v.  DeForrest,  6 
How.  Pr.  (N.  Y.  Supreme  Ct.)  413. 

Action  of  Court  Below  should  Not  be 
Disturbed. — Usually,  where  a  decree  is 
affirmed  on  appeal,  the  appellate  court 
should  not  disturb  the  discretion  of  the 
court  of  first  instance  as  to  costs. 
Moors  V.  Washburn,  159  Mass.  172. 
And  it  is  improper  to  embrace  in  a 
judgment  of  affirmance,  costs  awarded 
in  the  court  below,  when  the  correc- 
tion should  be  made  on  motion  after 
remittitur  of  the  record.  Beard^ley 
Scythe    Co.  v.   Foster,   36    N.  Y.  561. 

To  Be  Adjusted  by  the  Clerk— When 
the  order  of  the  general  term  is  af- 
firmed with  costs,  the  costs  of  the  ap- 
peal are  general  costs,  and  are  to  be 
adjusted  by  the  clerk.  Kelly  v.  Plum, 
50' How.  Pr.  (N.  Y.  Supreme  Ct.)  236. 

In  New  Jersey — Judgment  by  Confes- 
sion.— Single  costs  only  are  allowed  on 
the  affirmance  of  a  judgment  by  con- 
fession. Hastings  v.  Mavberry,  i  N. 
J.  L.  41. 

1.  Durkee  v.  Janesville,  28  Wis.  464; 
Montalet  v.  Murray,  4  Cranch  (U.  S.) 
46;  Kokomo  V.  Wills,  34  Ind.  48; 
Kramer  v.  Warth,  66  Ind.  548  ;  Reader 
V.  Smith, 88  Ind.  440;  March  t;.  Thomp- 
son, I  Litt.  (Ky.)  311;  Burdett  v.  Lowe, 
22  Hun  (N.  Y.)  588;  Purchase  v.  Bel- 
lows, 16  Abb.  Pr.  (N.  Y.  Super.  Ct.) 
105 ;  Willey  v.  Morrow,  i  Wash.  Ter. 
474;  Davis  V.  Filer,  40  Mich.  310; 
Aller  V.  Shurts,  17  N.J.  L.  18S;  Sum- 
merville  Macadamized,  etc.,  Road  Co. 
z'.  Baker,  70  Ga.  513;  Stewart  v.  Mar- 
tin, 16  Vt.  397;  Green  v.  Ealman,  2 
Murph.  (N.  Car.)  12;  O'Reer  v.  Strong, 
13  111.  688. 

Only  Allowed  against  Actual  Appel- 
lant.— Costs  on  affirmance  are  allowed 
only  against  an  actual  appellant,  Smith 
V.  Sherman,  52  Mich.  637;  and  he  is 
j>rima  facie  liable.  Reader  v.  Smith,  88 
Ind.  440.  In  the  absence  of  statute, 
they  cannot  be  awarded  for  or  against 
parties  who  take  no  part  in  the  appeal. 
Schluderberg  v.  Robertson,  60  Md. 
602  ;  Tompkins  County  v.  Bristol,  58 
How,  Pr.  (N.  Y.  Supreme  Ct.)  3. 

Interest  Taxable  as  Costs. — On  appeal 
to  the  Supreme  Court  and  affirmance  of 
the  judgment  below,  it  is  proper  to  tax 


as  costs  on  appeal,  the  interest  on 
the  amount  recovered  below,  from  its 
recovery  there  until  the  judgment  of 
affirmance.  Buck  v.  Lockport,  43 
How.  Pr.  (N.  Y.  Supreme  Ct.)  283. 

Correction  of  Record. — Costs  are  not 
awarded  on  affirmance  where  the 
record  was  corrected  after  the  removal 
of  the  case.  .Rogers  v.  Anderson,  40 
Mich.  290. 

Vexatious  Appeal. — Where  the  de- 
fendant failed  to  appeal  from  the 
decree  of  the  court  below,  which  erro- 
neously denied  him  full  costs,  but  the 
complainant  did  appeal,  on  affirmance' 
such  costs  were  imposed  as  damages 
for  the  vexation.  Goodenow  v.  Cur- 
tis, 33  Mich.  505,  And  in  Boyd  v.  Bris- 
ban,  II  Wend.  (N.  Y.)  529,  the  court 
awarded  costs  and  one  hundred  dollars 
damages  for  vexatious  appeal.  And  see 
Schmemann  -'.  Rothfuss,  46  Mich.  453. 

Failure  to  Serve  Printed  Papers. — On 
affirmance  for  failure  of  appellant  to 
serve  printed  papers,  the  appellee  is 
entitled  to  the  same  costs  as  if  the 
judgment  of  affirmance  had  been  ren- 
dered after  argument.  Sprague  n.  Rich- 
hards,  30  Hun  (N.  Y.)  246. 

Justification.  — Costs  were  denied 
where  it  was  shown  by  the  appellant 
that  he  had  received  injury  which  ex- 
cused without  justifying  his  action, 
Port  Huron  v.  Chadwick,  52  Mich.  320; 
and  were  allowed  the  defendant,  against 
whom  a  decree  had  been  affirmed,  but 
whose  personal  liability  had  been  re- 
leased, Howe  V.  Lemon,  37  Mich» 
164. 

Complicated  Case. — In  a  complicated 
case,  Clark  v.  Mitchell,  48  Mich.  200, 
or  where  there  is  a  fair  ground  for  re- 
examination, costs  ought  not  to  be 
awarded  against  the  appellant,  even 
though  the  decree  be  affirmed.  Goble 
V.  Grant,  3  N.  J.  Eq.  629. 

Withholding  of  Costs. — Costs  may  be 
withheld  on  affirmance  by  the  equal  di- 
vision of  the  court.  Whiting  -'.  Butler, 
29  Mich.  122 ;  Rose  v.  French,  39  Mich. 
136;  Ludington  v.  Melendy,  44  Mich. 
560;  Wright  V.  Smith,  44  Mich.  560; 
Dutch  Reformed  Church  Cases,  52 
Mich.  329;  Crookshank  Assignment 
Cases,  58  Mich.  107.  But  where  the 
appellant  is  successful,  if  only  on  one 
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4.  Dismissal — Dismissal  Operates  as  an  Affirmance. — Dismissal  in  the 
appellate  court  operates  as  an  affirmance  of  the  judgment  of  the 
court  below,  and  hence  renders  the  appellant  liable  for  the  costs 
incurred  in  bringing  the  case  to  the  appellate  court,  together  with 
the  costs  in  that  court  upon  the  return  of  the  remittitur  to  the 
court  below. ^ 


point,  he  maj  recover  his  costs.  Nester 
V.  Swift,  50  Mich.  42. 

Immaterial  Error. — Costs  are  gener- 
ally withheld  on  affirmance  where 
error  appears  that  cannot  affect  the  re- 
sult, Finan  t'.  Babcock,  58  Mich.  301 ; 
or  where  a  slight  error  is  corrected  in 
the  court  of  appeals.  State  v.  Brown- 
ing, 2S  N.  J.  L.  556. 

Misapprebension  of  Statute. — Where 
a  novel  question  was  dealt  with  hy  both 
parlies  on  a  misapprehension  of  the 
statute,  each  may  be  required  to  pay 
his  own  costs.  /«  re  Smith's  Estate, 
60  Mich.  136. 

Reversal  as  to  Third  Party. — Where 
the  judgment  is  affirmed  as  respects  tlie 
appellant,  but  reversed  as  regards  a 
third  party,  the  appellee  is  entitled  to 
costs.  Harman  v.  Odell,  6  Gratt.  ( Va.) 
207. 

1.  Markham  v.  Ross,  73  Ga.  105; 
Acres  v.  Hancock,  4  Iowa  56S ;  Moore 
V.  Lyman,  13  Gray  (Mass.)  394  ;  Bowler 
V.  Palmer,  2  Gray  (Mass.)  553;  Jackson 
V.  Baxter,  5  Lea  (Tenn.)  345;  Seawell 
V.  Key,  5  La.  Ann.  271. 

Appeal  Dismissed  without  a  Hearing. 
— Where  an  appeal  is  dismissed  with- 
out a  hearing,  it  is  not  proper  for  the 
court  to  look  into  the  merits  of  the  case 
for  the  purpose  of  allowing  a  compen- 
sation for  expenses  in  excess  of  the 
taxable  costs.  Murray  v.  Mumford,  2 
Cow.  (N.  Y.)40o;  Easton  t\Tallmadge, 
2  Cow.  (N.  Y.)  402. 

Excessive  Costs. — If  a  respondent  on 
dismissal  and  remittitur  of  the  cause, 
charges  too  mucii  costs  of  the  appeal, 
the  proper  remedy  is  by  motion  in  the 
court  below.     Dresser  f.  .Brooks.  2  N. 

Y.  559- 

Appeals  for  Dismissing  Bills. — The  ap- 
pellate court  has  a  discretion  as  to  costs 
on  appeals  for  dismissing  bills.  Walton 
V.  Fretwell,  3  A.  K.  Marsh.  (Ky.)  520. 
Thus,  where  no  partnership  settlement 
had  been  had  for  ten  years,  costs  were 
withheld  on  the  dismissal  of  a  bill  for 
an  accounting.  Near  v.  Lowe,  56  Mich. 
632. 

Litigation  Warranted  by  Conduct  of 
Deiendant. — If  the  conduct  of  the  de- 


fendant was  such  as  to  invite  litigation, 
costs  are  discretionary  with  the  court 
and  will  generally  be  withheld.  Fos- 
ter V.  Hill,  55  Mich.  540;  Methodist 
Church  of  Newark  v.  Clark,  41  Mich. 
730,  where  the  defendant  had  recog- 
nized an  invalid  trust  upon  which  the 
controversy  rested. 

Defects  Arising  from  Stipulation  of 
the  Parties. — Where  a  writ  of  error  is 
dismissed  for  defects  in  procedure, 
which  arose  from  a  stipulation  of  the 
parties,  costs  may  be  denied.  Harris 
V.  Sweetland,  48  Mich.  110. 

Appeal  Taken  without  Legal  Author- 
ity.— Where  appeal  was  dismissed  be- 
cause it  had  been  taken  without  legal 
authority,  no  costs  were  allowed  to 
either  party.  Bergen  -'.  Jones,  4  Met. 
(Mass.)  371. 

Dismissal  on  Motion. — Where  an  ap- 
peal entered  by  the  defendant  is  dis- 
missed on  his  motion,  or  on  the  motion 
of  the  plaintiff,  the  latter  is  entitled 
to  costs.  Bowler  v.  Palmer,  2  Gray 
(Mass.)  553;  Moore  v.  Lyman,  13  Gray 
(Mass.)  394.  Contra,  when  appeal  is 
entered  by  plaintiff.  Patten  v.  Cilley, 
50  Fed.  Rep.  337. 

Failure  to  Move  for  a  Dismissal. — A 
respondent  who  might  have  had  the 
appeal  dismissed  on  motion,  will  not 
be  allowed  costs  on  its  dismissal  at  the 
hearing.  Williams  v.  Fitch,  15  Barb. 
(N.  Y.)  654.  Nor  upon  dismissal  of  a 
writ  of  error  where  no  motion  for  its 
dismissal  has  been  made.  Port  Huron 
First  Nat.  Bank  v.  Mellen,  45  Mich. 

413- 

Demurrer  to  Scire  Facias. — When  an 
appeal  from  the  judgment  of  the  Dis- 
trict Court,  which  sustains  the  demur- 
rer to  a  scire  facias  upon  recognizance 
for  the  appearance  of  a  person  charged 
with  crime,  is  dismissed,  the  defendant 
is  entitled  to  costs.  State  v.  Jackson, 
33  Me.  259. 

Interlocutory  Decree  of  Intricate  Char- 
acter.— Where  an  interlocutory  decree, 
the  intricate  character  of  which  natu- 
rally led  to  an  appeal,  was  dismissed, 
no  costs  were  allowed.  Patterson  v. 
Hopkins,  23  Mich.  541. 
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Dismissal  for  Want  of  Jurisdiction. — In  the  absence  of  any  statutory- 
provision  to  the  contrary,  the  general  rule,  when  a  case  is  dis- 
missed on  appeal  for  want  of  jurisdiction,  is  to  allow  no  costs.* 
This  rule  or  custom  has  now  been  so  modified  that  costs  are 
allowed  almost  as  frequently  as  they  are  denied.^ 

5.  Reversal — According  to  Attending  Circumstances. — Where  the  decree 
of  the  court  below  is  reversed  on  appeal,  the  costs  are  disposed  of 
just  as  the  appellate  court  may  think  fit  in  each  particular  case, 
unless  there  is  some  statute  governing  the  action  of  the  court  ;3 


Party  in  Default  Willing  to  Do  Justice. 

— Where  it  appeared  that  the  party  in 
default  offered  to  do  all  that  justice 
required,  as  soon  as  he  was  notified,  it 
was  held  that  no  costs  would  be 
awarded  against  him  on  motion  to  dis- 
miss the  appeal.  Covell  v.  Mosely,  15 
Mich.  514. 

Dismissal  of  Exceptions. — No  costs 
are  allowed  when  exceptions  are  dis- 
missed, unless  such  dismissal  puts  an 
end  to  the  controversy.  Sweetsir  n. 
Kenney,  32  Me.  464;  Turner  v.  Put- 
nam, 31  Me.  557. 

Misdemeanor  Case.  —  The  rule  for 
taxing  costs  is  the  same  in  a  misde- 
meanor case  which  has  been  dismissed, 
as  where  the  judgment  is  affirmed. 
Bonn  V.  State,  12  Tex.  App.  100. 

1.  Winchester  v.  Jackson.  3  Cranch 
(U.  S.)  514;  Inglee  v.  Coolidge,  2 
Wheat.  (U.  S.)  363  ;  M'lver  v.  Wattles, 
9  Wheat.  (U.  S.)  650 ;  Touhy  v.  Rector, 
26  Ark.  315 ;  Heflin  v.  Owens,  10  Ark. 
265;  Morrow  v.  Walker,  10  Ark.  569; 
Maxfield  v.  Freeman,  39  Mich.  64; 
Norton  v.  McLeary,  8  Ohio  St.  205. 

Want  of  Jurisdiction  Caused  by  De- 
fendant.— And  this  rule  will  apply,  not- 
withstanding the  want  of  jurisdiction 
was  caused  by  the  default  of  the  appel- 
lant.    Pratt  7'.  Brown,  4  Wis.  188. 

2.  Elder  v.  Dwight  Mfg.  Co.,  4  Gray 
(Mass.)  201  ;  Cary  v.  Daniels,  5  Met. 
(Mass.)  236;  Turner  v.  Blodgett,  5 
Met.  (Mass.)  240,  note;  Kinman  t;.  Ben- 
nett, 2  111.  236;  Paine  v.  Chase,  14  Wis. 
653;  Bradstreet  Co.  v.  Higgins,  114  U. 
S.  262;  Hogan  v.  Hogan,  44  Mich.  147; 
Mechanics'  Bank  v.  Snowden,  2  Paige 
(N.  Y.)  299. 

Dismissal  by  Court  on  Its  Own  Motion. 
— Where  a  writ  of  error  was  dismissed 
for  want  of  jurisdiction,  by  the  court  on 
its  own  motion,  each  party  was  required 
to  pay  his  own  costs  in  the  appellate 
court.     Meeks  v.  Leach,  91  111.  323. 

In  Texas,  the  practice  has  been  uni- 
form to  render  judgment  for  costs  on 


dismissal  for  lack  of  jurisdiction. 
Roeser  v.  Bellmer,  7  Tex.  i. 

Improvidence  of  Appellant.  —  Even 
though  the  court  has  dismissed  the  ap- 
peal for  lack  of  jurisdiction,  it^  may 
adjudge  costs  to  the  appellant  for  his 
improvidence.  State  v.  Thompson,  81 
Mo.  163. 

Jurisdiction  Prima  Facie. — Where  the 
certificate  of  the  clerk,  appended  to  the 
transcript,  prima  facie  gives  the  appel- 
late court  jurisdiction,  costs  may  be  al- 
lowed even  though  the  appeal  is  finally 
dismissed  for  want  of  jurisdiction. 
Carey  v.  McDougald,  27  Ala.  616. 

3.  Arms  v.  Lyman,  5  Pick.  (Mass.) 
210;  Scott  V.  Lance,  21  Vt.  507;  Brad- 
street  V.  Potter,  16  Pet.  (U.  S.)  317; 
The  Margaret  v.  The  Connestoga,  2 
Wall.  Jr.  (C.  C.)  116;  Daub  v.  Mason, 
5  Md.  612;  Moore  v.  People,  108  111. 
484;  Cramer  v.  Tittle,  79  Cal.  332; 
Palmer  v.  Yager,  20  Wis.  91;  Byrnes 
V.  Hoyt,  12  Me.  458;  Eager  v.  Price, 
2  Paige  (N.  Y.)  333;  Matter  of  New 
York  Protestant  Episcopal  Public,  etc., 
School's  Petition,  24  Hun  (N.  Y.)  367  ; 
Farquharson  v.  Mabee,3  Johns.  (N.Y.) 
553 ;  LeGuen  v.  Gouverneur,  i  Johns. 
Cas.  (N.  Y.)  436;  Murray  v.  Blatch- 
ford,  2  Wend.  (N.  Y.)  221;  Sanders  v. 
Townshend,63  How.  Pr.  (N.  Y.  C.Pl.) 
343;  Pennell  v.  Wilson,  2  Abb.  Pr., 
N.  S.  (N.  Y.  Super.  Ct.)  466;  Have- 
meyer  v.  Havemeyer,  62  How.  Pr. 
(N.  Y.  Super.  Ct.)  476. 

Dependent  on  Statute. — Costs  incurred 
in  having  a  judgment  reviewed  in  the 
appellate  court  cannot  be  recovered  on 
reversal  of  judgment  in  the  absence  of 
a  statute  or  rule  of  court  authorizing 
their  taxation.  Price  v.  Garland,  4  N. 
Mex.  365.  Thus,  in  Marble  v.  Snow, 
14  Me.  195,  it  was  held  that  the  plain- 
tifl^  in  error  was  not  entitled  to  costs 
where  the  judgment  of  the  Court  of 
Common  Pleas  was  reversed  for  error 
in  law. 

Mistrial. — No   costs   are  allowed  on 
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sometimes  without  costs  ;^  sometimes  with  costs  in  both  courts  ;^ 


reversal  where  the  result  below  was  in 
the  nature  of  a  mistrial,  Rayl  v.  Ham- 
mond, 95  Mich.  22  ;  Adams  v.  Cham- 
pion. 31  Mich.  233;  Demill  v.  Moffatt, 
45  Mich.  410;  Watts  v.  Tittabawassee 
Boom  Co.,  47  Mich.  540 ;  Kinney  v. 
Robison,  49  Mich.  247;  Wildey  v. 
Farmers'  Mut.  F.  Ins.  Co.,  49  Mich. 
264;  as  where  the  plaintiff  in  error 
omits  to  bring  the  point  relied  on 
clearly  to  the  attention  of  the  trial 
judge.     Guerin  v.  Smith,  62  Mich.  369. 

Case  without  Merit. — Where  appel- 
lant's case  is  itself  without  merit,  costs 
are  withheld  on  reversal.  Williams  v. 
Guarde,  34  Mich.  82.  Where  the  ap- 
pellant's defense  in  the  court  below 
showed  no  willingness  to  do  justice, 
costs  were  allowed  the  appellee,  even 
though  the  decree  was  modified  in  favor 
of  the  appellant.  Wohlscheid  v.  Ber- 
grath,  46  Mich.  46. 

Actions  of  an  Equitable  Nature. — In 
an  action  of  an  equitable  nature,  such 
as  to  reform  a  contract  on  the  ground 
of  mistake,  the  common-law  rule  that 
the  appellant  is  chargeable  with  costs 
on  the  reversal  of  judgment  and  order- 
ing a  new  trial  for  insufliciency  of  evi- 
dence does  not  apply.  In  such  actions 
the  question  of  costs  is  in  the  discre- 
tion of  the  court,  and  ma.y  be  adjudi- 
cated on  the  final  hearing.  The  order 
for  a  new  trial  should  not  contain  any 
direction  as  to  costs.  Pennell  v.  Wil- 
son, Pr.  N.  S.,  2  Abb.  (N.  Y.  Super. 
Ct.)  466,  2  Robt.  (N.  Y.)  505. 

Reversal  on  Point  of  Minor  Importance. 
—  Where  the  appellee  was  sustained  as 
to  the  principal  matter  in  controversy, 
but  the  cause  was  reversed  and  re- 
manded on  a  point  of  minor  import- 
ance, each  party  was  left  to  pay  his 
own  costs  in  the  appellate  court. 
Northrup  v.  Phillips,  99  111.  449.  And 
where  an  appellant  succeeded  in  the 
Supreme  Court  on  objections  not  going 
to  the  merits,  he  was  not  allowed  costs, 
but  that  question  was  reserved  until 
the  final  hearing.  Meyers'  Appeal,  34 
Pa.  St.  1S3. 

Judgment  by  Default. — Where  judg- 
ment by  default  for  defendant's  non- 
appearance is  reversed,  no  costs  except 
those  on  error  are  awarded.  Bagley  z'. 
Pridgeon,  42  Mich.  550. 

Feigned  Issue. — Where,  upon  the 
trial  of  a  feigned  issue  as  to  the  va- 
lidity of  a  will,  the  judgment  was  re- 
versed, and  there  was  a  second  trial  in 


which  the  same  party  was  victorious, 
the  court  refused  to  allow  him  to  tax 
the  costs  of  the  first  trial  in  his  bill 
of  costs.  Havard  v.  Davis,  i  Browne 
(Pa.)  334- 

Incompetency  of  Trial  Judge. — Where 
a  judgment  is  reversed  because  of  the 
incompetency  of  the  trial  judge,  the 
party  in  whose  favor  the  judgment  be- 
low was  rendered  must  pay  the  costs. 
State  V.  Simpson,  5  Yerg.  (Tenn.)  365. 

Compromise  Pending  Appeal. — Where 
some  of  the  appellants  compromise 
pending  an  appeal,  while  others  prose- 
cute the  appeal,  the  court  will  give 
costs  to  the  latter  only,  notwithstand- 
ing the  decree  is  reversed  as  to  all. 
Nelson  v.  Clay,  7  J.  J.  Marsh.  (Ky.) 
13S.  But  where  an  appellee  enters  a 
judgment  of  satisfaction,  the  appellant 
is  entitled  to  recover  the  costs  of  the 
transcript,  although  he  is  prevented 
from  further  prosecuting  his  appeal. 
Monnett  t-.  Hemphill,  no  Ind.  299. 

Suit  by  Next  Friend. — Where  a  wife 
sues  by  her  next  friend,  and  obtains  a 
decree  in  her  favor  in  the  court  below, 
which  is  reversed  on  appeal,  the  costs 
may  be  decreed  as  well  against  the 
next  friend  as  against  the  wife.  Spencer 
V.  Ford,  I  Rob.  (Va)684. 

1.  Woodbury  v.  Morton,  44  How. 
Pr.  (N.  Y.  Supreme  Ct.)  56;  Crosby  v. 
Brown,  44  How.  Pr.  (N.  Y.  Supreme 
Ct.)  149. 

Technical  Defect. — Where  a  judg- 
ment in  favor  of  a  city  was  reversed 
because  the  city  treasurer  failed  to 
show  a  valid  warrant  authorizing  him 
to  sue  in  the  name  of  the  city,  no  costs 
were  awarded  to  either  party.  Muske- 
gon ZK  S.  K.  Martin  Lumber  Co.,  86 
Mich.  625. 

Minor  Heirs. — Costs  were  not  granted 
against  minor  heirs  where  a  decree 
disposing  of  a  beneficiary  fund  was 
altered  in  favor  of  the  widow,  who 
appealed.  Catholic  Mut.  Ben.  Assoc. 
v.  Priest,  46  Mich.  429. 

2.  Matter  of  Hood,  30  Hun  fN.  Y.) 
472;  Murtha  v.  Curlev,  92  N.  Y.  3159, 
65  How.  Pr.  (N.  Y.)  86;  Von  Keller  f. 
Schulting,  45  How.  Pr.  (N.  Y.  Supreme 
Ct.)  139;  Ives  r.  O'Brien,  33  Mich.  175; 
Toledo,  etc.,  R.  Co.  v.  Dunlap,  47  Mich. 
456;  Hogan  V.  Hogan,  44  Mich.  147; 
Sellers  -'.  Zimmerman,  21  Md.  355; 
Winton  v.  Conner,  24  Ind.  107. 

Declaration  Defective.  —  Where  re- 
covery was  had  on  a  declaration  which 
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again,  each  party  to  pay  his  own  costs  }  and  again,  the  costs  to  be 
paid  out  of  the  fund  in  court.* 

6.  Partial  Affirmance  or  Reversal — Appellant  Prevails.  —  Partial 
affirmance  or  reversal  on  appeal,  practically  amounts  to  success 
for  the  appellant ;  although  in  such  cases  the  apportionment  of 
costs  is  generally  within  the  discretion  of  the  court,*  it  is  custom- 


made  out  no  cause  of  action,  costs  of 
both  courts  were  allowed  on  reversal  of 
the  judgment  of  the  court  below. 
Smith  V.  Ross,  51  Mich.  116.  But 
where  the  substance  of  a  good  count  in 
assumpsit  had  been  insisted  upon  as  a 
count  for  a  tort,  costs  of  the  Supreme 
Court  were  witliheld  on  reversal  of  a 
judgment  of  no  cause  of  action.  Bar- 
nard V.  Cohvell,  39  Mich.  215. 

Final  Judgment  Necessary. — Where 
judgment  below  is  reversed,  and  the 
court  in  error  also  gives  judgment  such 
as  ought  to  have  been  given  below,  the 
plaintiff  in  error  is  entitled  to  the  costs 
of  the  suit  in  the  court  below,  because 
he  would  have  had  them  if  the  origi- 
nal judgment  had  been  correct.  Dun- 
ham V.  Simmons,  5  Hill  (N.  Y.)  507. 
But  he  is  not  entitled  to  costs  in  the 
court  below  unless,  in  addition  to  re- 
versal, he  obtains  a  final  judgment  in 
his  favor  from  the  decision  of  the  court 
in  error.  Lehigh  Valley  R.  Co.  -o. 
McFarland.  44  N.  J.  L.  674;  Gosling 
V.  Acker,  2  Hill  (N.  Y.)  391.  Accord- 
ingly, where  the  judgment  of  the  Cir- 
cuit Court  was  reversed  with  costs, 
and  a  new  trial  ordered,  it  was  held 
that  the  plaintiff  in  error  could  not  tax 
in  his  bill  of  costs  those  which  had  ac- 
crued in  the  Circuit  Court,  but  that; 
unless  specially  directed  to  the  con- 
trary, they  must  abide  the  result  of 
the  new  trial.  Lester  v.  Sutton,  7 
Mich.  329. 

Criminal  Cases. — In  criminal  cases 
where  the  reversal  of  the  judgment 
below  does  not  put  an  end  to  the  cause, 
but  still  leaves  it  to  the  further  action 
of  the  court  below,  the  costs  of  the  ap- 
peal are  to  be  paid  by  the  defendants. 
But  where  such  reversal  puts  an  end  to 
the  prosecution,  leaving  to  the  court 
below  nothing  but  the  duty  of  dismiss- 
ing the  case,  the  costs  are  not  taxable 
to  the  defendant.  Smith  v.  State,  5 
Ind.  541. 

Judgment  for  Costs  Necessary  to  Their 
Collection. — The  successful  partj'  can- 
not, upon  reversal  of  a  judgment  ren- 
dered against  him  below,  collect  his 
costs  in  the  lower  court  without  first 


obtainingjudgmentfor  the  same.  Camp 
V.  Morgan,  21  111.  255. 

1.  Where  a  decree  was  reversed  be- 
cause the  case  below  had  been  dis- 
missed absolutely,  instead  of  without 
prejudice,  each  party  had  to  pay  his 
own  costs.  Foster  v.  Hunt,  3  Bibb 
(Ky.)  32.  And  where  the  proceedings 
since  an  appeal  are  reversed  but  those 
before  the  appeal  are  affirmed,  each 
party  will  have  to  pay  half  the  costs. 
Ames  t^.  Sloat,  Wright  (Ohio)  577. 

2.  Smith  V.  Scofield,  19  Conn.  534; 
McKnight  v.  Wright,  12  Rich.  Eq.  (S. 
Car.)  229;  Hone  v.  Van  Schaick,  7 
Paige  (N.  Y.)  221;  Doub  v.  Mason,  5 
Md.  612. 

Motion  in  Arrest. — Where  the  Su- 
preme Court  reverses  the  ruling  of  the 
County  Court  as  to  a  motion  in  arrest 
of  judgment,  the  successful  party  is  en- 
titled to  his  costs  on  appeal  and  to 
no  other.  Wheelock  v.  Wheelock,  5 
Vt.  433. 

Power  of  Circuit  Court  to  Stay  Further 
Proceedings.  —  Where  the  Supreme 
Court  has  reversed  a  judgment  in  favor 
of  the  plaintiff,  the  Circuit  Court  has 
power  to  stay  his  further  proceedings 
therein  until  he  shall  have  paid  the 
costs  taxed  against  him  on  appeal, 
and  such  order  is  not  appealable.  Felt 
V.  Amidon,  48  Wis.  66. 

In  Indiana. — By  statute,  reversal  car- 
ries costs  from  the  first  error.  Doyle 
7'.  Kiser,  8  Ind.  396;  Excelsior  Drain- 
ing Co.  V.  Brown,  47  Ind.  19;  Eigen- 
mann  v.  Kerstein,  72  Ind.  81 ;  Thomas 
V.  Simmons,  [03  Ind.  538;  Conner  v. 
Winton,  10  Ind.  25  ;  Andrews  v.  Ham- 
mond, 8  Blackf.  (Ind.)  540.  Where 
under  such  a  statute,  an  order  refusing 
to  grant  a  change  of  judge  is  reversed, 
the  appellant  recovers  costs  after  the 
refusal,  but  not  after  the  appointment 
in  pursuance  of  the  reversal.  Shoe- 
maker V.  Smith,  100  Ind.  40. 

3.  Alabama. — Tyus  v.  De  Jamette, 26 
Ala.  280 ;  Rainey  v.  Rainey,  35  Ala.  282. 

California.  —  Cole  T'.  Swanston,  i 
Cal.  51. 

Illinois. — Moore  v.  People,  108  111. 
484;  Cloyd   V.   Trotter,    iiS   111.   391; 
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ary,  in  the  absence  of  special  circumstances  which  render  a  dif- 
ferent disposition  of  them  proper,  to  adjudge  the  costs  to  the 
successful  appellant. 1 


Graham  v.  People,  iii  111.  253;  Spear 
V.  Drainage  Comrs.,  113  111.  632. 

Kentucky. — White  v.  Hardin,  5  Dana 
(Ky.)  141;  Counts  v.  Kitchen,  87  Kj. 
47 ;  Dillon  v.  Dudley,  i  A.  K.  Marsh. 
(Kj.)  66;  Burrows  v.  Miller,  3  Bibb 
(Ky.)  77;  Kelly  v.  Bradford,  3  Bibb 
(Ky.)  317;  Veech  v.  Pennebaker,  2 
Bibb  (Ky.)  326;  Marshall  z\  Ander- 
son, I  B.  Mon.  (Ky.)  19S;  Jarboe  v. 
McAtee,  7  B.  Mon.  (Ky.)  279;  Aulick 
V.  Colvin,  6  B.  Mon.  (Kj'.)  289. 

Michiga7i.  —  New  Home  Sewing 
Mach.  Co.  V.  Bothane,  70  Mich.  443 ; 
Snell  V.  Race,  78  Mich.  334;  Wohlscheid 
V.  Bergrath,  46  Mich.  46;  Warner  v. 
Hall,  53  Mich.  372  ;  Loud  v.  Winches- 
ter, 64  Mich.  23  ;  Lee  t'.  Derr,  57  Mich. 
369;   Rhead   v.  Hounson,  46  Mich.  243. 

Minnesota, — Nelson  v.  Munch,  30 
Minn.  132;  Goodrich  v.  Parker,  1 
Minn.  195. 

Missouri. — Mitchell  x'. White,  47  Mo. 
App.  316. 

NcwTorh. — Smith  t;.  Jansen,8  Johns. 
(N.  Y.)  iii;  Bradshaw  v.  Callaghan, 
8  Johns.  (N.  Y.)  566;  Williams  v.  Sher- 
man, 15  Johns.  (N.  Y.)  195;  Claflin  t;. 
Maguire,  415  N.  Y.  Super.  Ct.  521 ; 
Stafford  v.  Mott,  3  Paige  (N.  Y.)  100; 
Anonymous,  12  Johns.  (N.  Y.)  340; 
Wilbur  V.  Wiltsey,  13  How.  Pr.  (N. 
Y.  Supreme  Ct.)  506;  Fulton  Bank  v. 
New  York,  etc.,  Canal  Co.,  4  Paige  (N. 
Y.)  127. 

North  Carolina. — McRae  v.  Guion, 
5  Jones  Eq.  (N.  Car.)  129. 

0//Z0.— Collins  f. John, Wright  (Ohio) 
628 ;  Bouton  v.  Lord,  10  Ohio  St.  453 ; 
Carter    v.    Hawley,     Wright    (Ohio) 

332- 

Texas. —  Burch  v.  Burch  (Tex.  Civ. 
App.    1894),  28  S.  W.  Rep.  828. 

Virginia. — Breckenridge  v.  Auld,  i 
Rob.  (Va.)  157. 

Wisconsin. — Defarges  v.  Lipscomb,  2 
Munf.  (Va.)  451;  Power  7;.  Kindschi, 
58  Wis.  539;  Jaffray  v.  Crane,  50  Wis. 
349;   Kirst  V.  Wells,  47  Wis.  56. 

United  States. — The  Shady  Side,  17 
Blatchf.  (U.  S.)  132. 

Separate  Appeals. — Where  the  dif- 
ferent defendants  in  a  suit  to  settle  the 
right  to  a  fund  in  court,  enter  separate 
appeals,  costs  cannot  be  awarded  be- 
tween the  appellants,  unless  they  have 
made  one  another  parties  to  their  re- 


spective appeals.  Potter  v.  Chapin,  6 
Paige  (N.  Y.)  639. 

Cross-Appeals — Both  Parties  Success- 
ful.—  On  cross-appeals,  where  each 
party  sustains  his  errors  assigned,  each 
must  pay  his  own  costs.  Terril  v. 
Southall,  3  Bibb(Ky.)  458;  Ringgold 
V.  Ringgold,  i  Har.  &  G.  (Md.)  11  \ 
Canfield  7'.  Shear,  49  Mich.  313;  Roll 
V.  St.  Louis,  etc.,  Smelting,  etc.,  Co.,  52 
Mo.  App.  60;  Hale  v.  Young,  24  Neb, 
464. 

Abandonment  of  Appeal. — Where  both 
parties  appeal,  and  one  abandons  his 
appeal  but  prevails  on  that  of  his  op- 
ponent, neither  party  should  have 
costs.  Leftwich  v.  Clinton,  4  I^ans. 
(N.  Y.)  176;  Childs  V.  New  Haven, 
etc.,  Co.,  135  Mass.  570;  Dewey  v. 
Humphrey,  5  Pick.  (Mass.)  187. 

Non-appellants.  —  Costs  cannot  be 
awarded  to  parties  who  have  not  ap- 
pealed when  the  decree  is  modified  as 
to  them.  Powers  v.  Golden  Lumber 
Co.,  43  Mich.  469;  Pool  V.  Horton,  45 
Mich.  404;  Vroom  v.  Ditmas,  4  Paige 
(N.  Y.)  526.  Nor  can  t,hey  be  awarded 
against  one  not  a  party  to  the  appeal. 
Schluderberg  v.  Robertson,  60  Md. 
602. 

Neither  Party  Successful.  —  Where 
both  parties  appeal  and  neither  suc- 
ceeds in  sustaining  his  exceptions,  costs 
will  be  allowed  to  neither.  Mills  v. 
Hyde,  19  Vt.  59;  Green  v.  Shurtliff,  19 
Vt.  592  ;  McCurdy  v.  Clark,  27  Mich. 
441;;  Dayton  v.  Dayton,  68  Mich.  437; 
Godfrey  v.  White,  43  Mich.  171;  Ball 
T'.  Watertown  F.  Ins.  Co.,  44  Mich. 
137;  Shelden  v.  Bennett,  44  Mich.  634; 
Thayer  v.  Grand  Rapids,  82  Mich.  298; 
Pickett  7).  Barron,  29  I3arb.  (N.  Y.) 
509;  Duffy  V.  Duncan,  32  Barb.  (N. 
Y.)  587;  Shaver  v.  Brainard,  29  Barb. 
(N.  Y.)  25;  Nevins  v.  Bay  State  Steam- 
boat Co.,  4  Bosw.  (N.  Y.)  225;  Wil- 
liams V.  Fitzhugh,  44  Barb.  (N.  Y.) 
321,  37  N.  Y.  444;  Campbell  v.  Co- 
quard,  16  Mo.  App.  552;  Shattuck  v. 
Woods,  3  Pick.  (Mass.)  267. 

1.  Montgomery  County  Bank  v.  Al- 
bany City  Bank,  7  N.  Y.  459;  Freden- 
burg  V.  Turner,  37  Mich.  402;  Nester 
V.  Swift,  50  Mich,  42  ;  Willey  v.  Mor- 
row, I  Wash.  Ter.  474;  McCord  v. 
Doniphan  Branch  R.  Co.,  21  Mo.  App, 
317;  White  V.   Hardin,  5   Dana  (Ky.) 
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7.  Remittitur — a.  Of  AMOUNT  —  Costs  Charged  to  Party  Entering 
Eemittitur.  —  Subject  to  the  discretion  of  the  appellate  court  to 
apportion  costs  as  justice  may  demand,  it  is  proper,  where  a 
remittitur  has  been  entered  on  appeal,  whether  entered  volun- 
tarily or  by  direction  of  the  court,  to  affirm  the  judgment  of  the 
court  below  at  the  cost  of  the  party  entering  the  remittitur.^ 


141;  Cole  V.  Swanston,  i  Cal.  51  ;  Wil- 
son V.  Lyon,  51  111.  530;  Cowles  v.  Mor- 
gan, 34  Ala.  535;  Sherry  v.  Schraage, 
48  Wis.  93;  Parham  v.  Cobb,  9  La. 
Ann.  423;  Satterwhite  v.  Carson,  3  Ired. 
(N.  Car.)  549. 

Slight  Modification  of  Judgment. — 
Where  the  modification  of  the  judg- 
ment of  the  lower  court  is  slight  and 
unimportant,  each  party  maj'  be  left  to 
pay  his  own  costs,  Loud  v.  Winches- 
ter, 64  Mich.  23 ;  or  they  may  be 
awarded  to  the  losing  partj-,  New 
Home  Sewing  Mach.  Co.  v.  Bothane, 
70  Mich.  443. 

Vexatious  Appeal. — Costs  of  a  partial 
reversal  were  adjudged  against  the  suc- 
cessful appellant  where  the  suit  ap- 
peared vexatious.  Alexander  v.  Hoyt, 
7  Wend.  (N.  Y.)  89. 

Modification  in  Favor  of  Appellee. — 
Costs  were  withheld  where  a  decree, 
though  affirmed  in  part,  was  modified 
in  favor  of  the  appellee.  Newkirk  v. 
Newkirk,  56  Mich.  525.  And  under 
circumstances  somewhat  similar,  it  was 
held  that  the  appellee  was  entitled  to 
costs.  Perkins  v.  Perkins,  16  Mich. 
162;  Pendleton  v.  Vandevier,  i  Wash. 
(Va.)  3S1. 

Judgment  Erroneous  through  Fault  of 
One  or  Both  Parties. — Where,  through 
the  fault  of  both  parties,  an  erroneous 
decree  was  passed,  the  cause  was  re- 
manded with  directions  that  each  party 
pay  his  own  costs.  Wilson  v.  Lyon, 
51    111.   530.     But  where  such   error  is 


courts.  Hall  v.  Concordia  F.  Ins.  Co., 
90  Mich.  403.  And  when  the  plain- 
tiff, on  discovering  the  mistake,  offered 
to  make  the  proper  reduction,  it  was 
held  that  the  appellant  was  not  entitled 
to  costs.  Kemple  v.  Darrow,  39  N.  Y. 
Super.  Ct.  447. 

Remittitur  Entered  by  Request. — 
Where  a  remittitur  was  entered  at  the 
request  of  the  plaintiff,  to  cure  an  error 
in  the  record,  he  was  held  liable  for 
the  cost  of  the  appeal.  Clark  v.  Bul- 
lock, 65  Mo.  535. 

Usurious  Interest. — Where,  on  appeal 
from  rulings  as  to  usurious  interest, 
the  plaintiff  remits  the  usury  and  takes 
judgment  for  only  the  amount  to  which 
he  is  legally  entitled,  he  will  neverthe- 
less be  liable  for  the  costs.  Thompson 
V.  Purnell,  10  Iowa  205.  And  where  a 
judgment  aUows  interest  at  an  excess- 
ive rate  on  a  claim  up  to  the  date  of 
trial,  and  on  appeal  the  only  correction 
made  is  to  enter  a  remittitur  of  the 
excess  up  to  trial,  no  change  being 
made  as  to  future  interest,  the  costs  of 
the  appeal  by  the  defendant  should  be 
taxed  to  the  plaintiff.  Petri  v.  Nei- 
meyer  (Tex.  Civ.  App.  1894),  26  S.  W. 
Rep.  266. 

Remittitur  Filed  after  Writ  of  Error 
Sued  Out. — A  remittitur  filed  after  a 
writ  of  error  has  been  perfected  and  the 
transcript  delivered  to  the  other  party, 
will  not  affect  the  costs.  Arnold  v. 
Williams,  21  Tex.  413.  But  where  a 
judgment  by  default   is  excessive,  and 


due  to  one  only  of  the  parties,  he  will  'the  remittitur  is  not  entered  before  the 
be  required  to  pay  the  costs.    Davidson 
V.  Bond,  12  111.  84. 

1.  Iliggs  f.  Hunt,  75  Mo.  106;  John- 
ston V.  Morrow,  60  Mo.  339;  Miller  v. 
Hardin,  64  Mo.  545  ;  Clark  v.  Bullock, 
65  Mo.  535 ;  Peck  v.  Childers,  73  Mo. 
484;  Burkeholder  v.  Rudrow,  19  Mo. 
App.  60;  Nixon  V.  Halley,  78  111,  611 ; 
Snell  -'.  Warner,  91  111.  472;  Thompson 
V.  Purnell,  10  Iowa  205. 

Unnecessary  Hearing. —  Where  the 
plaintiff  remits  an  excess  in  the  ver- 
dict, and  the  case  is  brought  to  a  hear- 
ing by  the  defendant  notwithstanding, 
the  plaintiff  should  have  costs  in  both 


writ  of  error  has  been  sued  out,  it 
seems  to  be  the  general  custom  to 
allow  the  plaintiff  in  error  his  costs. 
Pearce  v.  Tootle,  75  Tex.  148. 

Disclaimer  Accepted  in  Satisfaction. — 
Where  the  appellant  appealed  from  the 
judgment  of  the  lower  court,  but  sub- 
sequently accepted  a  disclaimer  by  the 
appellee  of  a  part  of  the  premises  in 
satisfaction,  it  was  held  that  he  should 
take  no  costs.  Mudgett  v.  Emery,  38 
Me.  255. 

Mutual  Mistake. — Where,  in  a  suit  on 
certain  promissory  notes,  limitations 
was  pleaded  and  allowed  by  the  mutual 
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b.  Of  Record. — It  is  not  proper  for  the  lower  court,  on  re- 
turn of  a  remittitur  from  the  Court  of  Appeals,  to  add  any  new 
and  independent  direction  to  the  judgment  of  that  court.  It 
should  not  add  even  a  provision  for  costs  of  the  appeal,  unless 
such  additional  direction  is  necessary  to  carry  into  effect  the  judg- 
ment of  the  appellate  court.* 

8.   Appeals  from  Magistrates — Discretionary  and  Not  Reviewable. — Costs 


mistake  of  the  parties  and  the  referee 
as  to  the  date  of  one  of  the  appellant's 
claims,  to  which  he  was  entitled  but 
which  was  not  allowed  him  for  this  rea- 
son, it  was  held  that  the  respondent  be- 
low, who  had  offered  to  make  good  the 
mistake  on  its  discovery,  should  not  be 
charged  with  costs  of  the  appeal  by 
reason  of  the  mistake.  Perrine  v. 
Hotchkiss,  2  Thomp.  &  C.  (N.  Y.)  370. 

1.  McGregor  v.  Buell,  33  How.  Pr, 
(N.  Y.  Ct.  App.)  450,  I  Keyes  (N.  Y.) 
153;  In  re  Carroll's  Will,  53  Wis.  228. 
But  where  the  party  defeated  upon  the 
trial  succeeded  upon  appeal  in  obtain- 
ing a  judgment  favorable  to  him,  the 
special  term  granted  him  the  costs  of 
the  action  and  an  additional  allowance 
after  the  filing  of  the  remittitur  and  the 
entering  of  an  order  thereon.  Brown 
V.  Farmers  L.  &  T.  Co.,  24  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)  160. 

Case  Remanded  with  No  Direction  as 
to  Costs. — Where  the  appellate  court, 
although  disapproving  the  action  of  the 
trial  court  in  taxing  costs,  give  no  di- 
rection relating  to  them  upon  remand- 
ing the  case,  it  will  be  presumed  that  it 
intended  to  leave  the  court  below  free 
to  exercise  its  discretion  upon  the  re- 
hearing. Murphy  v.  Loos,  32  111. 
App.  595;  Smith  V.  Shaffer,  50  Md. 
132 ;  Perkins  v.  Emory,  55  Md.  27. 
When  the  remittitur  simply  shows  that 
the  judgment  below  has  been  modified, 
without  costs,  the  appellant  may  have 
his  liability  for  general  term  costs  de- 
termined on  motion.  The  burden  of 
showing  the  extent  of  the  determina- 
tion of  the  appellate  court  is  on  the  ap- 
pellant. Callanan  v.  Gilman,  55  N.  Y. 
Super  Ct.  511. 

Amount  of  Costs  Blank.  —  Where  a 
judgment  has  been  entered  below,  leav- 
ing a  blank  for  the  costs,  and  the 
judgment  is  affirmed  and  remanded, 
the  costs  are  properly  taxed  in  the 
court  below  and  the  amount  inserted  in 
the  blank.  Sizer  v.  Many,  16  How. 
(U.  S.)98. 

Amendment  without  Prejudice.  — 
Where  a  chancery  record  has  been  re- 


manded with  leave  to  amend  the  bill 
without  prejudice,  the  complainant  is 
placed  in  no  better  position  as  to  costs 
than  if  the  bill  had  been  dismissed 
without  prejudice.  He  must  pay  all 
costs  to  the  time  the  decree  is  entered 
on  the  amended  bill.  Church  v.  Hol- 
comb,  45  Mich.  29. 

Reversal  of  Judgment  Refusing  New 
Trial. — On  reversal  of  the  judgment  of 
the  lower  court  refusing  a  new  trial,  the 
plaintiff  in  error  is  entitled  to  a  judg- 
ment for  costs  incurred  in  the  appellate 
court  as  soon  as  the  remittitur  is  re- 
turned to  the  court  below.  Turner  v.. 
Carroll,  56  Ga.  456. 

Adjusting  of  Costs. — The  costs  of  the 
appeal  should,  upon  remittitur,  be  ad- 
justed \>y  the  clerk  of  the  court  below, 
and  inserted  in  the  entry  of  judgment 
in  that  court.  Union  India  Rubber 
Co.  V.  Babcock,  i  Abb.  Pr.  (N.  Y. 
Super.  Ct.)  262,  4  Duer  (N.  Y.)  620. 

Costs  on  Remittitur  Taxable  with 
Other  Costs. — The  proceedings  on  the 
remittitur  and  enrolment  of  the  decree^ 
and  the  execution  for  costs  awarded  by 
the  appellate  court,  are  a  necessary 
part  of  the  costs  on  the  appeal,  and 
should  be  taxed  along  with  the  other 
costs  and  annexed  to  the  enrolment. 
Fulton  Bank  v.  Beach,  2  Paige  (N.  Y.) 
185.  But  where  the  clerk  issued  a  re- 
mittitur, on  which  he  indorsed  the 
costs  on  appeal,  together  with  those  of 
the  court  below,  before  the  notice  of 
appeal  was  filed,  and  the  clerk  of  the 
District  Court  then  issued  an  execution 
for  both  items  of  costs,  it  was  held  that 
no  mandamus  would  be  granted  to  the 
District  Court  to  vacate  an  order  stay- 
ing such  execution,  as  the  costs  of  the 
appeal  alone  should  be  included  in  the 
execution.     Ex  p.  Burrill,  24  Cal.  350. 

Erroneous  Proceedings  after  Remit- 
titur.— Where  the  proceedings  have 
been  erroneous  after  a  remittitur,  the 
party  responsible  for  such  error  must 
pay  the  costs  of  the  erroneous  proceed- 
ings, and  also  the  costs  of  an  appeal 
caused  by  them.  Argenti  v.  Sail 
Francisco,  30  Cal.  458. 
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on  appeals  from  justices  of  the  peace  are,  for  the  most  part, 
discretionary  with  the  upper  court,  and  such  discretion  once 
exercised  is  not  reviewable.* 

Unsuccessful  Party  Liable  for  Costs. — But  it  may  be  laid  down  as  a 
custom  almost  universal  in  its  application  in  such  appeals,  that 
the  unsuccessful  party  will  be  charged  with  costs  by  the  appellate 
court,*  unless  the  case  shall  come  within  some  one  of  the  statutes. 


1.  Murphy  v.  Cunningham,  i  Colo. 
467 ;  McConnell  v.  Beathard,  i6  111. 
132;  Murray  t;.  Fry,  6  Ind.  371;  Clark 
V.  Milburn,  62  Ind.  203;  Mitchell  v. 
Shuert,  16  Mich.  444;  Hewitt  -'.  Ing- 
ham, Circuit  Judge,  44  Mich.  153;  Pet- 
tibone  v.  Maclem,  45  Mich.  381;  Smith 
V.  Hubbard,  46  Mich.  306;  Harrison  v. 
Sager,  28  Mich,  i  ;  Harris  v.  Hutchins, 
28  Me.  102 ;  Hill  -'.  Powers,  16  Vt. 
516;  Engrem  -•.  Myers,  54  Vt.  628; 
EUenwood  -■.  Parker,  3  Vt.  65 ;  Ran- 
dall V.  Wait,  48  Pa.  St.  127 ;  Wall  v. 
Davis,  19  S.  Car.  455  ;  Kincaid  v.  Gra- 
ham, 92  N.  Car.  154;  Zoller  v.  Smith, 
45  Hun  (N.  Y.)  319;  Snyder  v. 
Hughes,  27  Hun  (N.  Y.)  373. 

General  Custom. — The  custom  gen- 
erally followed  by  the  appellate  courts 
in  this  respect  is  to  tax  the  costs  against 
the  plaintiff,  when,  upon  appeal,  he 
recovers  less  than  he  did  before  the 
justice.  Hicks  v.  Maness,  19  Ark,  701  ; 
Latta  V.  Dodd,  23  Ark.  59;  Jones  v. 
Spencer,  36  Ark.  82  ;  Dodge  v.  Reed, 
40  Me.  331;  Best  v.  Dean,  S  Iowa  519; 
Brigham  v.  Dole,  2  Allen  (Mass.)  49; 
Park  V.  Sweeny,  39  Pa.  St.  iii  ;  Park- 
ham  V.  Gibbs,  16  Lea  (Tenn.)   296. 

Reduction  of  Judgment  on  Appeal — 
Discretion  of  Appellate  Court. — Where 
the  defendant  appeals  from  the  judg- 
ment of  a  justice  of  the  peace  and  the 
judgment  for  the  plaintiff  is  reduced  on 
the  trial  in  the  appellate  court,  it  is  in 
the  discretion  of  the  court  to  adjudge 
or  apportion  costs  against  either  party, 
and  its  decision  in  this  respect  is  not 
revisable.  Dill  v.  Phillips,  13  Ala.  350; 
Hornsby  v.  Crossland,  22  Ala.  621;; 
Howder  v.  Overholser,  48  Iowa  365 ; 
Hollister  v.  Hagui,  3  Oregon  319; 
Hawkins  v.  Hewitt,  56  Vt.  430;  Lentz 
V.  Stroh,  6  S.  &  R.  (Pa.)  34;  Holdship 
V.  Alexander,  13  S.  &  R.  (Pa.)  230. 

Tender  in  Excess  of  Judgment. — The 
costs  of  an  appeal  from  a  justice  should 
not  be  charged  to  the  defendant,  where 
the  judgments  above  and  below  are 
less  than  the  amount  of  a  tender  made 
by  the  defendant  in  the  justice's  court 
and  kept  good   in  the   Circuit  Court. 


Hollenberg  v.  Tompkins,  49  111.  App. 
323.  Nor  should  costs  be  charged 
where  a  tender  of  the  amount  of  the 
judgment  had  been  made  in  the  justice's 
court.    Randall  v.  Wait,  48  Pa.  St.  127. 

"No  Cause  of  Action." — Where  the 
plaintiff  appeals  from  a  judgment  in 
favor  of  the  defendant,  and  the  arbi- 
trators in  court  decide  that  there  is  no 
cause  of  action,  neither  partv  is  en- 
titled to  recover  costs.  Hoffman  v. 
Slossan,  2  W.  &  S.  (Pa.)  36. 

Decree  Silent  as  to  Costs. — Where  the 
decree  of  the  appellate  court  is  silent 
as  to  costs,  no  costs  can  be  taxed. 
Combs  V.  Combs,  62  How.  Pr.  (N.  Y. 
Supreme  Ct.)  304. 

Appeal  Dismissed  in  Vacation. — If 
the  appeal  is  dismissed  by  the  appel- 
lant in  vacation,  before  the  defendant 
has  appeared,  he  will  not  be  liable  for 
the  payment  of  a  docket  fee.  Cassaday 
V.  Reid,  4  Blackf.  (Ind.)  17S. 

Taxation  by  Justice  Not  Final. — The 
taxation  of  costs  by  a  justice  in  a  case 
tried  before  him  is  not  final,  but  may  be 
revised  in  the  appellate  court.  State  -'. 
Gannon,  56  Vt.  58. 

Judge  Hearing  Appeal  Alone  may 
Award  Costs. — Costs  on  an  appeal  from 
the  judgment  of  a  justice  of  the  peace 
may  be  awarded  only  by  the  judge  who 
tried  the  appeal.  Steinhauser -'.  Wayne 
Circuit  Judge,  42  Mich.  463.  And  see 
People  V.  Cortland  C.  P.,  19  Wend.  (N. 
Y.)  645. 

2.  Alabatna.  —  Payne  v.  Martin,  i 
Stew.  (Ala.)  407;  Beason  v.  Riddle,  11 
Ala.  743. 

Indiana. — Kuhns  v.  Krammis,  20  Ind. 
490;  Dotson  V.  Bailey,  76  Ind.  434", 
Wallace  v.  Hays,  20  Ind.  252 ;  Black  v. 
Dale,  18  Ind.  325 ;  Scary  v.  Brush,  42 
Ind.  172;  Murray  v.  Fry,  6  Ind.  371. 

Kansas. — Noyes  v.  Miller,  41  Kan. 
153;  Loving  r.  Rockwood,  13  Kan. 
179. 

Kentucky. — Kellar  v.  Bate,  3  Mete. 
(Ky.)  130. 

Maine. — Call  f. Mitchell,  39  Me.  465; 
Bennett  v.  Green,  46  Me.  499;  Harris  v. 
Hutchins,  28  Me.  102. 
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prevalent  in  many  of  the  states,  which  provides  that  the  question 
of  costs  shall  be  dependent  upon  the  amount  of  recovery  upon 
the  appeal.! 


Michigan. — Bryan  -'.  Smith,  lo  Mich. 
229;  Lorman  v.  PhcEnix  Ins.  Co.,  33 
Mich.  65, 

Missouri. — Ashabramner  v.  Perkins, 

2  Mo.  1S8. 

Neiv  Hampshire. — West  v.  Went- 
worth,  26  N.  H.  203. 

New  Torh. — Snyder  -'.  Hughes,  27 
Hun  (N.  Y.)  373;  Harrison  -'.  Swart,  34 
Hun  (N.  Y.)  259. 

Ohio. — Belford  v.  Parrish,  22  Ohio 
St.  371. 

Pcnfisylva7iia. — Kennedy  t'.Hughey, 

3  Watts  (Pa.)  265;  Johnston  v.  Perkins, 
I  P.  &  VV.  (Pa.)  23;  Ilolman  v.  Fesler, 
7  W.  &  S.  (Pa.)  313. 

South  Carolina. — Wall  v.  Davis,  19 
S.  Car.  455. 

Vert/iont. — Hill  v  Powers,  16  Vt. 
516. 

1.  Indiana — Appeal  by  Defendant. — 
Thus  it  has  been  provided  that  if 
the  defendant  appeals  from  tlie  de- 
cision of  a  justice  of  the  peace  and 
succeeds  in  reducing  the  judgment 
more  than  five  dollars,  he  is  entitled  to 
costs  in  botii  courts.  Patty  v.  Moore, 
I  Ind.  563;  Moody  v.  Drum,  2  Ind. 
28S;  Hunt  V.  Lewis,  4  Ind.  174;  Indi- 
ana Cent.  R.  Co.  v.  Atkinson,  6  Ind. 
149;  Chance  v.  Haley,  6  Ind.  367; 
Crockett  v.  Calvert,  S  Ind.  127;  Hol- 
comb  V,  McDonald,  12  Ind.  566;  Hall 
V.  Reynolds,  14  Ind.  472 ;  Brown  v. 
Snavely,  24  Ind.  270;  Sutherland  v. 
Flynn,  16  Ind.  36;  Brinnaman  v. 
Orover,  16  Ind.  347 ;  Crist  v.  Glide- 
well,  25  Ind.  396;  Brown  v.  Duke,  46 
Ind.  343. 

In  a  replevin  case  where  the  judg- 
ment for  the  plaintiff  was  for  the  re- 
turn of  the  specific  property  found  and 
ten  dollars  for  that  not  found,  which 
on  appeal  by  the  defendant  was  changed 
to  four  dollars  for  that  not  found,  that 
found  being  valued  at  six  dollars,  it 
was  held  that  the  defendant  had  se- 
cured such  a  reduction  of  judgment  as 
to  entitle  him  to  the  benefit  of  the 
statute.  Polk  v.  Nickens,  63  Ind.  439. 
But  where,  in  a  suit  of  the  same  nature, 
the  judgment  on  appeal  was  changed 
from  a  return  of  the  property  and  costs 
to  a  return  of  the  property  and  eight 
dollars  damages,  it  was  held  that  this 
was  not  sufficient  reduction  of  the 
judgment  below  to  entitle  the  defend- 


ant to  costs.  Balliett  v,  Humphrevs, 
78  Ind.  388. 

Amendment  to  Set-off  JVo  Bar  to 
Recovery  under  Statute. — Where  the 
defendant  succeeded  in  reducing  the 
judgment  more  than  five  dollars  he 
was  adjudged  entitled  to  his  costs,  al- 
though he  had  amended  his  set-off  by 
adding  a  bill  of  particulars.  Anthony 
T'.  Fulhart,  68  Ind.  559.  But  if,  on  such 
an  appeal,  the  statement  of  the  demand 
filed  before  the  justice  is  substantially 
amended,  the  plaintiff  must  pay  the 
costs  which  have  previously  accrued. 
Maxam  v.  Wood,  4  Blackf.  (Ind.) 
297. 

Appeal  by  Plaintiff. — If  the  plaintiff 
appeals  from  a  judgment  in  his  favor 
and  fails  to  recover  at  least  five  dollars 
more  than  he  did  before  the  justice,  the 
appellee  is  entitled  to  costs.  Carter  t\ 
Berkshire,  8  Blackf.  (Ind.)  193;  Lewis 
V.  Masters,  8  Blackf.  (Ind.)  244;  Allen 
-'.  Hardesty,  8  Blackf.  (Ind.)  589; 
Marshall  County  v.  Bennett,  15  Ind. 
181 ;  Robinson  v.  Skipworth,  23  Ind. 
31 1 ;   Dearinger  v.  Ridgeway,  34  Ind.  54. 

Missouri. — If  a  plaintiff  appeals  from 
a  judgment  in  his  favor  before  a  justice, 
and  the  judgment  is  reduced  on  the  ap- 
peal, the  statute  makes  him  liable  only 
for  the  costs  of  the  appellate  court.  Fii- 
ley  -'.  Talbott,  18  Mo.  416.  But  if  the 
plaintiff,  as  appellee  in  such  a  case, 
recovers  the  same  amount  on  appeal  as 
he  did  below,  he  is  entitled  to  his  costs 
on  the  appeal,  notwithstanding  he  after- 
wards remits  a  portion  of  the  amount. 
Buckner  v.  Armour,  i  Mo.  534. 

New  HampsMre  and  Wisconsin. — On 
appeal  from  a  justice  of  the  peace,  the 
plaintiff,  if  he  recovers  a  judgment,  is 
entitled  to  full  costs,  though  the 
amount  recovered  in  the  court  above 
may  be  for  a  less  sum  than  was 
awarded  him  b_v  the  justice.  Hartwell 
V.  Harris,  36  N.  H.  430;  Smithbeck  v. 
Larson,  i8  Wis.  183;  Norwegian,  etc., 
Church  V.  Thorson,  21  Wis.  34. 

In  New  York. — Under  the  statute  giv- 
ing costs  to  appellant  if  he  succeeds  in 
recovering  ten  dollars  more  on  appeal 
than  he  did  before  the  justice,  a  plain- 
tiff who  appeals  from  a  judgment  in 
favor  of  the  defendant  and  in  a  new 
trial  granted  on  appeal  recovers  three 
dollars,  is  entitled   to  costs  on  appeal. 
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9.  Appeals  from  Commissioners — Party  Losing  at  Last  Trial  Pays  Costs. — 
On  appeals  from  the  decision  of  commissioners,  county  or  other- 
wise, the  general  rule,  that  the  costs  of  all  trials  upon  the  appeal 
are  to  be  paid  by  the  party  losing  at  the  last  trial,  prevails.^ 

10.  Appeals  from  Probate  Courts — Unsuccessful  Appellant. —  On  an 
appeal  from  the  decree  of  a  probate  court  to  the  Supreme  Court, 
the  whole  question  of  costs  is  in  the  discretion  of  the  court.*  But 


Vanderwerken  v.  Brown,  38  Hun  (N. 
Y.)  234. 

Application  of  Such  Statutes. — Such 
statutes  only  apply  to  cases  where  some 
judgment  has  been  recovered,  and  not 
to  cases  where  the  finding  is  that  there 
is  "  no  cause  of  action."  Quick  v. 
Wixon,  27  Hun  (N.  Y.)  592. 

Interest  Not  to  be  Considered. — In 
determining,  with  reference  to  the  ques- 
tion of  costs,  whether  the  judgment  of 
the  magistrate  has  been  sufficiently  re- 
duced or  increased  in  the  appeal,  in- 
terest should  not  be  considered,  but  the 
mere  damages  without  interest  in  both 
recoveries  should  be  compared.  Turner 
"'.  Simpson,  12  Ind.  413;  Traer  v.  Fil- 
kins,  10  Iowa  563;  Kelly  v.  Bonesteel, 
29  Hun  (N.  Y.)  546*  Park  v.  Sweeny, 
39  Pa.  St.  III. 

1.  Goodwin  v.  Boston,  etc.,  R.  Co., 
63  Me.  363 ;  Bangor,  etc.,  R.  Co.  v. 
Chamberlain,  60  Me.  285;  Dyer  v. 
Steuben  County,  84  Ind.  542  ;  Switzer- 
land County  V.  Hedges,  11  Ind.  291; 
Allen  V.  Rice,  24  Vt.  647. 

Where,  however,  a  party  took  a  sin- 
gle exception  to  the  commissioner's 
report,  which  was  overruled  on  appeal, 
he  was  held  not  entitled  to  costs  of 
such  exception  and  appeal,  notwith- 
standing a  decree  in  his  favor  with 
costs.  Pinchback  t'.  McCraven,  i  Hill 
Eq.  (vS.  Car.)  413.  And  again  in 
Buchoz  V.  Pray,  37  Mich.  512,  where 
the  original  error  was  not  the  claim- 
ant's, and  all  parties  were  equally  in 
fault  as  to  subsequent  errors,  the  court 
exercised  its  discretion  and  refused  costs 
to  either  party. 

Award  of  Commissioners  Reduced  on 
Appeal. — Costs  accruing  before  county 
commissioners,  upon  a  hearing  relative 
to  land  damages,  are  to  be  paid  by  the 
losing  party  upon  appeal,  although  the 
verdict  of  the  jury  be  for  a  less  sum 
than  that  awarded  by  the  commis- 
sioners. Goodwin  v.  Boston,  etc.,  R. 
Co.,  63  Me.  363. 

Thus,  where  the  county  commis- 
sioners' estimate  of  damage  was  six 
hundred  and  fifty  dollars,  and  the  rail- 


road appealed  therefrom  to  a  sheriff's 
jury,  whose  estimate  was  four  hundred 
and  thirty-five  dollars,  the  party  main- 
taining his  claim,  even  though  it  be  re- 
duced in  amount,  is  the  prevailing 
party,  and  is  entitled  to  full  costs. 
Bangor,  etc.,  R.  Co.  v.  Chamberlain,  60 
Me.  285. 

In  South  Carolina. — Under  the  char- 
ter of  the  Greenville  and  Columbia. 
Railroad  Company,  on  an  appeal  from 
commissioners  appointed  to  assess  the 
compensation  to  which  a  land-owner  is. 
entitled,  neither  party  is  entitled  to 
costs,  no  matter  what  the  verdict  maj' 
be.  Greenville,  etc.,  R.  Co.  v.  Partlow, 
6  Rich    (S.  Car.)  286. 

Certiorari  Commissioners  of  Highways. 
—  Where  the  commissioners  of  high- 
ways make  themselves  parties  to  an 
unsuccessful  attempt  to  reverse  a  de- 
cision of  the  supervisors  hy  a  writ  of 
certiorari,  a  judgment  against  them 
for  costs  is  proper.  Highway  Com'rs 
V,  Supervisors,  27  111.  140.  But  where 
a  township  board  confirmed  an  illegal 
act  of  the  commissioners  of  highways, 
and  the  proceedings  of  both  were 
quashed  on  certiorari,  no  costs  were 
granted.  People  v.  Springwells  Tp., 
12  Mich.  434. 

Insertion  of  Costs  In  Record  without 
Application  to  Court. — It  is  irregular 
and  unauthorized  to  insert  costs  in  the 
record  without  a  special  application  to 
the  court,  where  a  judgment  on  appeal 
from  the  commissioners  of  highways 
has  been  rendered  without  any  award 
as  to  costs.  People  v.  Robinson,  25 
How.  Pr.  (N.  Y.  Supreme  Ct.)  345. 

2.  Arms  v.  Lyman,  5  Pick.  (Mass.) 
210;  Ware  v.  Ware,  8  Me.  42;  Com- 
stock  V.  Hadlyme  Ecclesiastical  Soc, 
8  Conn.  254;  Mary  Sloan's  Case,  i 
Root  (Conn.)  151;  Phelps  v.  Blade,  10 
Vt.  192. 

The  allowance  of  costs  being  in  such 
cases  discretionary,  none  were  allowed 
on  an  appeal  from  the  allowance  of  an 
administrator's  account,  where  he  suc- 
cessfully resisted  a  large  claim  made 
by  the  appellants,   notwithstanding  he 
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after  questions  arising  in  the  probate  court  have  been  fairly  de- 
cided, an  unsuccessful  appellant  ought  not,  except  under  extraor- 
dinary circumstances,  to  be  excused  from  the  payment  of  costs. ^ 
And,  in  general,  the  prevailing  party  should  recover  his  taxable 
costs.^ 

Appeals  from  Surrogate. — On  an  appeal  from  the  order  of  a  surro- 
gate granting  or  withholding  letters  testamentary,  costs  are  in 
the  discretion  of  the  court.*  And,  in  general,  on  such  an  appeal  the 
court  may  award  costs  the  same  as  on  an  appeal  from  a  judgment.* 


was  made  chargeable  with  a  small 
amount  more  than  he  was  charged  in 
the  Probate  Court.  Reynolds  v.  Mc- 
Gregor, i6  Vt.  191.  And  see  Wendell 
V.  French,  19  N.  H.  205 ;  Clarke  v. 
Clay,  31  N.  H.  393. 

Appeal  in  Good  Faith. —  Where  the 
plaintiffs  filed  a  bill  to  quiet  title  by 
making  proof  of  certain  defects  in  a 
probate  record,  and  the  defendants  as- 
serted in  good  faith  a  title  apparently 
valid  as  to  them,  the  latter  though  de- 
feated were  allowed  costs  in  the  lower 
court,  while  no  costs  were  given  to 
either  party  on  the  appeal.  Woods  v. 
Monroe,  17  Mich.  238. 

Novel  Ouestion  Arising  under  a  Re- 
cent Statute. —  Where  the  question 
brought  up  on  appeal  was  a  new  one 
arising  from  the  operation  of  a  recent 
statute,  no  costs  were  allowed.  Perrine 
V.  Applegate,  14  N.  J.  Eq.  531. 

"At  the  Expense  of  the  Appellant." — 
A  provision  in  the  statute  for  an  appeal 
from  the  probate  of  a  will,  "at  the  ex- 
pense of  the  appellant  if  the  issue  is 
found  against  him,"  has  been  held  not 
to  control  the  discretion  of  the  court  in 
taxing  costs,  and  in  awarding  no  costs 
to  either  party.  Chai)in  v.  Miner,  112 
Mass.  269. 

In  Ne~M  I'ork,  an  unsuccessful  oppo- 
nent of  the  probate  of  a  will  may  not  be 
allowed  costs  on  appeal.  Matter  of 
Wilson,  103  N.  Y.  374. 

Decree  Silent  as  to  Costs. — If  the  final 
decree  of  the  Supreme  Court  of  Pro- 
bate is  silent  as  to  costs,  none  can  be 
recovered.  Such  a  decree  bars  the  re- 
covery of  costs  as  effectually  as  an 
affirmative  decree  disallowing  them. 
Alvord  V.  Stone,  78  Me.  296. 

Unreasonable  Contest. —  After  two 
judgments  have  been  rendered  in  favor 
of  a  will,  costs  of  a  further  appeal  by 
contestants  should  not  be  ordered  to  be 
paid  from  the  estate.  McLean  v.  Free- 
man, 70  N.  Y.  89. 

1.  Mowatt  V.  Carow,  7  Paige  (N. 
Y.)  328. 


2.  Brigham  v.  Brigham,  15  Vt.  788. 
Thus  where  a  will  was  caveated,  and, 
on  a  finding  in  favor  of  its  validity,  an 
appeal  was  taken,  wherein  it  was  found 
to  be  a  good  will  as  to  personalty,  but 
not  as  to  realty,  the  appellants  were 
held  entitled  to  their  costs  in  both 
courts.  Ragland  v.  Huntingdon,  i 
Ired.  (N.  Car.)  561. 

Case  Determined  without  Examining 
Witnesses. — The  prevailing  party  is  en- 
titled to  costs  for  his  witnesses  sum- 
moned to  the  court  of  error,  although 
that  court  hands  down  its  decision 
without  examining  the  witness  on  in- 
spection of  the  record.  Eppes  v.  Cralle, 
I  Munf.  (Va.)  258. 

Party  Substantially  Prevailing. — The 
successful  party  will  not  be  allowed 
costs  if  his  opponent,  though  defeated, 
prevails  as  to  the  more  important 
matters  in  controversy.  Griswold  v. 
Chandler,  6  N.  H.  61;  Wendell  v. 
French,  19  N.  H.  205. 

3.  McGregor  v.  Buell,  3  Abb.  App. 
Dec.  (N.  Y.)  86. 

Thus,  where  on  appeal  from  the  deci- 
sion of  a  surrogate,  the  decision  is 
affirmed  by  the  Supreme  Court,  but  on 
appeal  to  the  Court  of  Appeals  both 
decisions  are  reversed  "without  costs," 
the  appellant  is  not  entitled  to  costs  in 
either  count.  McGregor  v.  Buell,  17 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  31.  Nor 
can  the  surrogate,  under  the  Nevj 
Tork  statute,  award  to  the  proponent 
the  costs  of  the  appeal  where  such 
appeal  was  taken  from  the  probate  of  a 
will,  and  the  general  term  reversed  the 
decree  and  directed  a  trial  below,  which 
resulted  in  favor  of  the  will,  the  ver- 
dict having  been  certified  to  the  sur- 
rogate, and  no  motion  for  a  new  trial 
having  been  made.  Matter  of  Hatten, 
6Dem.  (N.  Y.)  444. 

4.  Cole  V.  Terpenning,  27  Hun  (N. 
Y.)  iii;  Wadley  v.  Davis,  38  Hun 
(N.  Y.)  186:  Lake  7;.  Ranney,  33  Barb. 
( N.  Y.)  49 ;  Seguine  v.  Seguine,  3  Abb. 
Pr.  N.   S.  (N.  Y.   Supreme  Ct.)   442; 


5  Encyc.  PI.  &  Pr. — 14 
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11.  Negligence  or  Default  as  Affecting  Costs — a.  In  General — 
Negligent  or  Defaulting  Party  must  Pay  Costs. — Generally  a  party  negli- 
gent or  in  default  should  be  required  to  pay  any  costs  traceable 
to  his  error  or  omission. ^ 

Appellant  Conducting  Himself  Improperly  must  Pay  Costs. — So,  where  an 
appeal  is  rendered  necessary  by  the  conduct  of  the  appellant,  he 
should  be  taxed  with  the  costs  thereof ,  whether  successful  or  not.* 


Gilman    v.    Redington,    67    Barb.    (N. 
Y.)  321. 

Separate  Appeals.  —  Costs  are  not 
allowed  on  separate  appeal  from  the 
order  of  a  surrogate  in  the  same  case. 
Brockway  v.  Jewett,  16  Barb.  (N.  Y.) 

590- 

1.  Judgment  Erroneous  through  Neg- 
ligence.— A  judgment  erroneously  ren- 
dered through  the  negligence  of  one  of 
the  parties,  will  be  reversed  on  appeal 
at  his  costs.  Jones  v,  Fennimore,  i 
Greene  (Iowa)  134. 

Error  Cured  by  Amendment. — Where 
there  is  error  in  the  judgment  of  the 
court  below  sufficient  to  reverse,  which 
is  obviated  by  amendment  of  the  record, 
the  corrected  judgment  should  be  af- 
firmed at  the  costs  of  the  appellee. 
Seely  v.  Pelton,  63  111.  loi ;  Gay  v. 
Caldwell,  Hard.  (Ky.)  68. 

Neglect  to  Comply  with  Rules  of  the 
Court. — A  neglect  to  comply  with  a 
rule  of  the  court  for  securing  an  allow- 
ance of  costs  may  work  a  forfeiture  of 
them.  Osborne  v.  Paulson,  37  Minn.  46. 

Omission  to  Pay  the  Docket  Fee. — An 
omission  to  pay  the  docket  fee  at  the 
precise  time  will  not  of  itself  act  as  an 
affirmance  of  the  judgment.  Gener- 
ally, such  a  defect  may  be  supplied  any 
time  before  the  opposing  party  has  ob- 
jected or  been  materially  prejudiced. 
Hinman  v.  Weiser,  g  Iowa  561. 

Clerical  Mistake. — If  by  a  clerical  er- 
ror, the  clerk  enters  up  judgment  for 
too  large  a  sum,  the  judgment  will  not 
be  reversed,  but  will  be  modified  with- 
out costs  of  appeal  to  appellants,  Her- 
man V.  Paris,  81  Cal.  625. 

But  where  a  judgment  was  errone- 
ously entered  against  only  one  of  two 
equally  Uable  defendants,  it  was  held 
that  the  cost  of  an  appeal  made  neces- 
sary by  such  error  should  be  adjudged 
against  the  defendant  omitted  from  the 
judgment  below.  Brown  v.  Keye  (Tex. 
Civ.  App.  1894),  25  S.  W.  Rep.  988. 

Mistake  Corrected  before  Costs  have 
Attached. — Where  a  clerical  mistake 
has  been  corrected  before  any  costs 
have  attached  on  appeal,  the  costs  will 


be  taxed  against  appellant  in  case  of 
affirmance,  the  judgment  not  having 
been  rendered  by  default.  Lowdon  v. 
Fisk  (Tex.  Civ.  App.  1894),  27  S.  W. 
Rep.  180. 

Failure  to  Pursue  Appeal. — A  party 
who  gives  notice  of  an  appeal  which  he 
fails  to  pursue  is  liable  for  costs  in  the 
discretion  of  the  court.  Reeve  v.  Eft, 
31  N.  J.  L.  139;  Easton  v.  Tallmadge, 
2  Cow.  (N.  Y.)  402.  On  dismissing 
an  appeal  upon  the  second  call  of  the 
cause,  the  court  exercised  that  discre- 
tion to  the  extent  of  awarding,  in  addi- 
tion to  the  taxable  costs,  one  hundred 
dollars  for  vexatiously  conducting  the 
case.  Murray  i>,  Mumford,  2  Cow,  (N, 
Y.)  400. 

2.  Lafleur  v.  Mouton,  8  La.  Ann.  489; 
Risers  v.  McLean,  10  La.  Ann,  565 ; 
Cochrane  v.  Miller,  10  La.  Ann.  140. 

Objection  to  Proper  Evidence. — An  ap- 
pellant, who,  by  objecting  to  proper 
evidence,  makes  it  necessary  to  remand 
the  case,  must  pay  the  costs.  Delphine 
V.  Guillet,  II  La.  Ann.  424. 

Suspicious  Conduct. — In  a  proceeding 
to  set  aside  transfers  which  defendant's 
conduct  had  given  good  reason  for  sus- 
pecting to  have  been  fraudulently  pro- 
cured, it  was  held  that  the  costs  of  the 
lower  court  might  be  granted  to  the 
complainant  even  while  denying  him 
the  desired  relief.  Twist  v.  Babcock, 
48  Mich.  513. 

Failure  to  Plead  a  Legal  Defense  Be- 
low.— Where  a  party  in  an  equity  suit, 
having  a  legal  defense,  does  not  avail 
himself  of  it  in  the  lower  court,  he  will 
generally  be  taxed  with  the  costs  of  an 
appeal.    Anthony  v.  Peay,  18  Ark.  24. 

Judgment  by  Default  for  Too  Large  a 
Sum. — Where,  by  evident  mistake,  a 
judgment  by  default  was  rendered  for 
too  large  a  sum,  it  was  reformed  at  the 
cost  of  the  plaintiff  in  the  judgment. 
Westall  V.  Marshall,  16  Tex.  182. 

Prevailing  Party  Unwilling  to  Do  Jus- 
tice.— Where  the  appellant  failed  to 
tender  to  the  appellee  an  amount  to 
which  the  latter  was  equitably  entitled, 
costs  of  both  courts  were  denied  him 
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Party  Pleading  Defectively  must  Pay  Costs. — And  where  an  appeal  is 
rendered  necessary  by  the  defective  pleadings  of  one  of  the 
parties,  he  should  pay  the  costs  of  the  appeal.^ 

b.  Omission  to  File  Papers— ^Party  Failing  to  File  Papers  must  Pay  Costs. 
— A  party  neglecting  to  seasonably  file  the  papers  required  to  make 
up  the  record  of  a  case,  will  generally  be  required  to  pay  all  costs 
occasioned  by  his  neglect.* 


on  affirmance  in  his  favor.  McKenna 
V.  Kirkwood,  50  Mich.  544. 

Refusal  to  Correct  Mistake. — Where  a 
party  wrongfully  refused  to  execute  a 
deed  to  correct  a  mistake,  and  thereby 
rendered  a  suit  necessary  for  its  correc- 
tion, he  was  charged  with  the  costs. 
Salisbury  v.  Miller,  14  Mich.  160. 

1.  Cleveland  v.  Cohrs,  13  S.  Car. 
397.  Thus,  in  an  ejectment  suit,  where 
the  plaintifif  proved  his  title  fully,  but 
omitted  to  set  it  forth  in  his  declara- 
tion, on  affirmance  in  his  favor  he  was 
required  to  pay  his  own  costs.  Fisher 
V.  Hallock,  50  Mich.  463. 

Improper  Removal. — Where  the  im- 
proper removal  of  a  case  was  due 
solely  to  the  failure  of  the  plaintiff  in 
error  to  state,  in  his  petition  for  re- 
moval, the  necessary  jurisdictional 
facts,  the  reversal  of  a  judgment  against 
him  must  be  at  his  costs.  Craswell  v. 
Belanger,  56  Fed.  Rep.  529. 

Defect  in  Bill. — Where  a  bill  is  so  de- 
fective as  to  prevent  the  rendering  of  a 
final  decree  upon  it,  the  appellant  will 
be  charged  with  the  costs  of  his  appeal. 
Cruikshank  v.  Luttrell,  67  Ala.  318. 

Defective  Finding  of  Facts,  etc. — 
Where  plaintiff  resisted  the  granting  of 
a  new  trial  and  took  a  final  decree 
upon  a  defective  finding  of  facts  and 
erroneous  conclusions  of  law,  it  was 
held  that  he  should  be  charged  with 
the  costs  of  an  appeal  taken  by  the 
defendant,  even  though,  on  such  ap- 
peal, he  was  adjudged  entitled  to  a 
greater  relief  than  that  granted  below. 
Thomas  v.  Simmons,  103  Ind.  538. 

Costs  Improperly  Incurred  on  Motion 
of  Prevailing  Party. — Costs  improperly 
incurred  by  orders  of  the  court,  passed 
on  the  motion  of  the  prevailing  party, 
should  be  paid  b}'  such  party.  Brooks 
-■.  Clay,  2  Bibb  (Ky.)  499. 

Error  in  Allowing  Interest. — Where 
error  in  allowing  more  than  legal  in- 
terest on  a  judgment  was  not  called  to 
the  attention  of  the  trial  court,  the 
costs  of 'the  appeal  were  taxed  against 
the  appellants.  Gunn  v.  Miller  (Tex. 
Civ.  App.   1894),  26   S.  W.  Rep.   278. 


But  a  mere  error  of  calculation,  such 
as  giving  interest  on  interest,  is  not 
such  error  as  will  deprive  the  success- 
ful appellant  of  his  costs  for  failing  to 
call  the  defect  to  the  notice  of  the 
court  below.  Clark  v.  Geery,  40  N. 
Y.  Super.  Ct.  228. 

Defect  as  to  Parties. — Where  an  ap- 
pellant should  have  made  objection  in 
the  lower  court  that  proper  parties  were 
absent,  the  Supreme  Court,  on  reversal 
for  that  cause,  taxed  the  successful  party 
with  half  the  costs.  Prout  v.  Hoge, 
57  Ala.  28. 

Undated  Writ. — Where  the  plaintiff 
in  error  withdraws  his  writ  because  it 
is  not  dated,  the  defendant  is  entitled 
to  costs.  Ogden  v.  Lyman,  i  Day 
(Conn.)  34. 

Teclinical  Error. — A  mere  technical 
error  in  the  drawing  up  of  an  order, 
which  would  have  been  corrected  as  a 
matter  of  course  in  the  court  below  but 
for  the  oversight  of  all  parties,  is  not 
sufficient  to  affect  the  right  to  costs 
upon  an  appeal  from  the  whole  order, 
even  though  such  error  is  corrected  in 
the  appellate  court.  Steward  v.  Green, 
II  Paige  (N.  Y.)  535. 

Appeal  where  Demurrer  Sufficient. — 
Where  the  appellant  might  have  de- 
murred, it  was  held  that  he  could  re- 
cover only  the  costs  of  a  demurrer  on 
his  appeal.  Tisdale  v.  Jones,  38  Barb. 
(N.  Y.)  523.  But  where  a  judgment 
was  reversed  upon  a  point  which  might 
have  been  taken  by  demurrer,  neither 
party  was  allowed  costs  on  the  reversal. 
Youngs  V.  Wilson,  24  Barb.  (N.Y.)  510. 

Appeal  for  Error  Remediable  by  Mo- 
tion.— When  the  Supreme  Court  modi- 
fied a  judgment  for  an  error  that  might 
have  been  corrected  by  specific  motion 
for  that  purpose  in  the  court  below, 
the  costs  of  the  appeal  were  not  taxed 
to  the  respondent.  Cassin  v.  Marshall, 
18  Cal.  689. 

2.  Rugg  t\  Parker,  7  Gray  (Mass.) 
172. 

Failure  to  File  a  Copy  of  the  Record. — 
Where,  on  failure  of  the  appellant  to 
file  a  copy  of  the  record  in  the  appellate 
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c.  Appeal  on  Point  Not  Made  Below. — Where  judgment  is 
reversed  on  a  point  not  made  in  the  court  below,  costs  may  be 
withheld  in  the  appella<-e  court,*  unless  the  point  should  have 
been  called  to  the  attention  of  the  trial  court  by  the  successful 
appellant,  in  which  case  he  must  pay  costs.* 

12.  Prolix  Transcripts — Jurisdiction  of  Supreme  Court  Plenary.  —  The 
Supreme  Court  has  plenary  jurisdiction  over  the  question  of  costs 
where  there  is  anything  in  the  record  to  correct  by,  not  requiring 
first  the  action  of  the  inferior  court ;  as  costs  of  the  transcript, 
fees  in  the  bill  of  costs  in  excess  of  those  allowed  by  law,  and  all 
the  costs  in  the  Supreme  Court.* 

court,  the  appellee  files  it  and  obtains 
a  dismissal  of  the  appeal,  he  is  entitled 
to  have  the  clerk's  ■  fee  for  the  copy 
taxed  in  the  bill  of  costs.  Mahone  v. 
Long,  3  Rand.  (Va.)  557. 

Transcript  Filed  Too  Late. — A  trans- 
cript of  the  record  filed  after  the  time 
allowed  by  law  was  stricken  from  the 
record  at  the  cost  of  the  party  filing  it. 
Cunningham  v.  Perkins,  28  Tex.  488. 

Failure  to  File  Brief. — No  costs  were 
awarded  against  the  appellant,  though 
judgment  was  affirmed,  where  appellee 
failed  to  file  brief  on  appeal.  Brick  v. 
Brick,  65  Mich.  230. 

Failure  to  Furnish  Copy  of  Record. — 
Full  costs  as  for  a  hearing  may  be  al- 
lowed on  striking  from  the  docket  a 
case  noticed  forbearing  by  the  plaintiff 
in  error,  where  the  latter  has  failed  to 
furnish  the  opposing  counsel  with  a 
copy  of  the  record  until  late  in  the  day 
before  the  hearing.  Mawich  v.  Elsey, 
47  Mich.  10. 

But  the  plaintiff  in  error  will  not  be 
in  default  so  as  to  be  made  liable  for 
costs  because  he  has  failed  to  notify 
counsel  for  the  opposite  party,  who 
have  never  appeared  in  the  case  except 
for  the  special  purpose  of  the  settle- 
ment and  stipulation  concerning  which 
the  plaintiff  has  failed  to  notify  them. 
Welsh  V.  Carrier,  29  Mich.  201. 

Want  »f  a  Return. — On  a  motion  to 
dismiss  an  appeal  for  want  of  a  return 
it  was  held  that  neglect  to  file  the  re- 
turn without  sufficient  reason  would 
subject  the  appellant  to  costs.  Babcock 
V.  Twist,  16  Mich.  282. 

1.  Snell  V.  Race,  78  Mich.  334;  Cap- 
well  V.  Baxter,  58  Mich.  571 ;  Clark  v. 


Phelps,  2  Barb.  Ch.  (N.  Y.)  440; 
Steward  v.  Green,  11  Paige  (N.  Y.) 
535;  McMuUen  v.  Jewell,  3  La. 
Ann.  139. 

3.  State  V.  Goodbar,  8  Lea  (Tenn.) 
451 ;  Whitesides  v.  Rayle,  3  Humph. 
(Tenn.)  205;  Ross  v.  McCarty,  3 
Humph.  (Tenn.)  169. 

Clerk  cannot  Pass  on  the  Prolixity  of 
the  Record. — The  Supreme  Court  only, 
and  not  the  clerk,  can  determine  wheth- 
er a  record  is  unduly  prolix,  and  im- 
pose penalties  therefor  or  fix  deduc- 
tions from  costs  recovered.  Van  Deu- 
sen  V.  Newcomer,  40  Mich.  525. 

Record  Not  Indexed. — Where  no  in- 
dex has  been  furnished  with  the  record 
costs  on  reversal  may  be  denied  to  ap- 
pellant. McLelland  v.  A.  P.  Cook  Co., 
94  Mich.  528. 

"Printed." — Where  the  statute  for 
the  costs  of  preparing  papers  on  appeal 
provides  for  their  being  printed,  recov- 
ery can  be  had  only  where  the  papers 
are  "  printed,"  and  not  if  they  are  pre- 
pared any  other  way.  Cooper  v.  Stin- 
son,  5  Minn.  522. 

Transcript  Prepared  by  Attorney. — 
Where  the  transcript  of  the  record  for 
the  Supreme  Court  has  been  prepared 
by  one  of  the  counsel  at  his  client's  ex- 
pense, and  his  work  has  been  adopted 
hy  the  clerk,  such  counsel,  if  success- 
ful, may  recover  the  same  fees  as  the 
clerk  would  be  entitled  to  had  he  done 
the  work.  Worcester  Nat.  Bank  v. 
Cheney,  94  111.  430. 

In  Illinois,  under  the  statute,  it  is  the 
dut}-  of  the  clerk,  in  certifying  a  case 
up  to  the  Supreme  Court,  to  copy  all 
the  files  and  orders  of  the  court  below. 


Raymond,   27    Mich.    456;    Hersey  v.     and,  although  these  are  made  unneces- 
Ti/r:i         1       /-.        X     ^^  TIT!     _r.^    TT.  sarily  voluminous  by  plaintiff  in  error, 

the  court  has  no  power  to  impose  upon 
him  the  payment  of  the  costs  so  unnec- 
essarily made.  Rowan  v.  Bowles,  25 
111.  113. 


Milwaukee  Count}^  16  Wis.  185;  Frow 
ner  v.  Johnson,  20  Ala.  477. 

2.  Chapman  v.  Bolton  (Tex.  Civ. 
App.  1894),  25  S.  W.  Rep.  looi ;  Rob- 
erts V.  Hamilton,  15  Ind.  305;  Jones  v. 
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Only  Necessary  Part  of  Eecord  Taxable  as  Costs.  —  Whenever  the  record 
contains  superfluous  matter,  only  the  necessary  part  will  be  taxed 
as  costs.i     , 


1.  Baumgart  v.  Modern  Woodmen, 
85  Wis.  546;  Bosworth  v.  Merchants' 
F.  Ins.  Co.,  80  Wis.  393 ;  Clason  v. 
Shotwell,  12  Johns.  (N.  Y.)  512;  Smith 
T.  Smith,  30  Ala.  642 ;  Bowditch  Mut. 
F.  Ins.  Co.  V.  Winslovv,  3  Gray  (Mass.) 
415;  Goodsell  V.  Seeley,  46  Mich.  623; 
U.  S.  Express  Co.  v.  Root,  47  Mich. 
231;  Thurstin  t^.  Luce,  61  Mich.  292; 
Walkley  v.  Bostwick,  49  Mich.  374; 
Rice  V.  Rice,  50  Mich.  448 ;  Laughlin 
V.  Grand  Rapids  St.  R.  Co.,  So  Mich. 
154;  Maxted  v.  Fowler,  94  Mich.  106; 
Roby  Lumber  Co.  v.  Gray,  73  Mich. 

3^3- 

Only  Number  of  Pages  Necessary  to 
Contain  the  Case  Allowed. — Prolixity  in 
the  record  on  appeal  may  be  punished 
by  allowing  no  greater  number  of  pages 
to  be  taxed  as  costs  than  would  have 
been  enough  to  contain  the  case.  Wil- 
son V.  Pontiac,  etc.,  R.  Co.,  57  Mich. 
155.  Thus,  a  printed  case  of  two  hun- 
dred and  fifty-five  pages,  and  a  brief 
for  appellant  of  one  hundred  and  thirty- 
four  pages,  was  reduced,  in  the  taxation 
of  costs,  by  order  of  the  court,  to  fifty- 
five  pages  of  the  case  and  twenty-five 
pages  of  the  brief.  Southmayd  v. 
Watertown  F.  Ins.  Co.,  47  Wis.  517. 
And  where  three  hundred  and  seventy' 
pages  of  unnecessary  matter  were 
copied  into  the  record  on  appeal,  it  was 
held  that  the  costs  would  be  reduced 
accordingly.  Spang  -'.  Robinson,  24 
W.  •  Va.  327.  And  see,  to  the  same 
effect.  Archer  v.  Meadows,  33  Wis. 
166;  Maltby  v.  Plummer,  73  Mich.  539. 

Unnecessary  Matter  Included  by  Re- 
quest.— Where  the  unnecessary  matter 
was  included  in  the  record  at  the  re- 
quest of  the  party  prevailing  on  error, 
and  against  the  objection  of  the  other 
party,  the  expense  incurred  thereby 
will  be  deducted  from  the  costs  taxed 
the  former.  Chadwick  v.  Walsh,  70 
Mich.  627. 

Costs  on  a  Rehearing. — The  only  ad- 
ditional costs  proper  to  be  taxed  upon 
the  rehearing  of  a  cause  in  the  Supreme 
Court,  are  the  costs  of  the  orders 
made  necessary  thereby,  and  the  costs 
of  filing  any  papers  incident  to  the  re- 
hearing. Swartwout  v.  Evans,  37  111. 
442. 

Affidavits  of  Witnesses. — Affidavits  of 
witnesses  claiming  their  fees  for  attend- 


ance should  not  be  incorporated  in  the 
record  and  costs  taxed  therefor.  Ben- 
nett V.  People,  30  111.  389. 

Two  Appeals  in  Same  Cause. — Where 
two  appeals  are  taken  on  the  same  rec- 
ord, the  cost  of  the  unnecessary  trans- 
cript last  filed  will  not  be  included  in 
the  taxation  of  the  costs  of  the  party 
filing  it.  Dean  v.  Ball,  3  Bush.  (Ky.) 
502.  So,  where  there  are  two  appeals 
in  the  same  cause  and  the  first  ninety- 
one  pages  of  cases  used  in  both  ap- 
peals are  the  same,  the  court  will  only 
allow  for  one  printing  in  taxing  costs 
for  both  appeals.  Irvin  v.  Smith,  68 
Wis.  227. 

Two  Copies  of  the  Record. — If,  on  one 
appeal,  two  copies  of  the  record  be 
sent  to  the  appellate  court,  and  dock- 
eted on  the  motion  of  the  appellant, 
he  must  pay  the  costs  occasioned  there- 
by to  the  appellee.  Harrison  v.  Lane, 
4  Munf.  (Va.)  495.  Only  one  bill  of 
costs  should  be  taxed  where  there  are 
several  defendants,  who  appear  sep- 
arately, since  it  is  unnecessary  for  all 
the  defendants  to  print  their  argument. 
De  Lamater  v.  Carman,  2  Daly  (N. 
Y.)  182. 

Duplicate  Arguments. — While  coun- 
sel may  present  their  cases  clearly  and 
fully,  and  all  necessary  disbursements 
for  the  printing  of  the  points  and 
authorities  should  be  allowed,  dupli- 
cate arguments  do  not  fall  within  the 
allowance.  Hart  v.  Marshall,  4  Minn. 
5152;  De  Lamater  v.  Carman,  2  Daly 
(N.  Y.)  182. 

"  Complete  or  Final  Record." — Where 
a  "complete  or  final  record"  for  an 
appeal  is  made  out  by  order  of  the 
court,  the  fee  fixed  by  the  court  for  "a 
final  record  "  should  be  taxed.  Morgan 
v.  Haldeman,  20  Tex.  58. 

Stenographic  Copy  of  the  Testimony. 
— Where  the  judge  desires  a  copj'  of 
the  testimony,  the  stenographer  may 
be  required  to  make  it,  and  the  money 
paid  therefor  may  be  taxed  as  costs. 
Maynard  v.  Vinton,  59  Mich.  155. 
But  if  the  party  proposing  amendments 
to  his  bill  of  exceptions  needs  further 
testimony  from  the  stenographer's 
notes,  he  must  procure  and  pay  for  it 
himself  in  the  first  instance;  but  may, 
in  the  discretion  of  the  court,  be 
allowed  such  expense  on  prevailing  in 
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Even  though  the  decree  of  the  lower  court  has  been  affirmed, 
the  court  may,  in  its  discretion,  refuse  costs  to  a  complainant 
when  it  appears  that  the  costs  of  the  suit  have  been  exorbitantly 
increased  by  superfluous  recitals  and  statements  in  the  bill  of 
complaint.^ 

Superfluous  Matter  Taxable  to  Party  in  Fault. — The  incumbrance  of  the 
record  with  superfluous  or  irrelevant  matter  should  be  at  the  cost 
of  the  party  so  encumbering  it,  whether  he  succeeds  on  the  merits 
of  the  case  or  not.* 


the  appellate  court.  Cole  v,  Ingham 
Circuit  Judge,  77  Mich.  619. 

Reporter's  Notes. — The  expense  of 
procuring  a  copy  of  the  reporter's 
notes,  though  not  properly  taxable  as 
costs  on  appeal,  may  be  taxed  to  the 
party  succeeding  in  obtaining  a  new 
trial  in  the  District  Court.  In  re  Fin- 
ney's Will,  27  Minn.  280. 

Superfluous  Matter  Inserted  by  Clerk. 
— When  the  superfluous  and  unneces- 
sary matter  in  a  transcript  has  been  in- 
serted by  the  clerk  of  the  court,  the  costs 
ma}'  be  retaxed,  and  the  clerk  ma.y  be 
compelled  to  refund  the  costs  taxed  for 
such  matter.     Smith  v.  Myers,  47  Mo. 

342. 

1.  Vliet  V.  Wyckoff,  42  N.  J.  Eq. 
642;  Kivett  V.  McKeithan,  go  N.  Car. 
106;  Goll  V.  Miller,  87  Iowa  426. 

2.  California. — Harper  t^.  Minor,  27 
Cal.  107;  People  v.  Holden,  28  Cal. 
124;  Kimball  v.  Semple,  31  Cal.  657; 
Sichel  V.  Carrillo,  42  Cal.  493. 

Illinois. —  Smith  v.  Brittenham,  94 
111.  624. 

Iowa. — Bigelow  v.  Hoover,  85  Iowa 
I61. 

Michigan. — Davison  v.  Shanahan,  93 
Mich.  4S6;  Sanford  f.  Rowley,  93  Mich. 
509;  Chadwick  v.  Walsh,  70  Mich.  627; 
Sager  v.  Tupper,  38  Mich.  258. 

Missouri.  —  Stark  v.  Hill,  31  Mo. 
App.  loi. 

Nebraska. —  Eaton  v.  Carruth,  11 
Neb.  233;  Holland  v.  Griffith,  13  Neb. 
472;  Galley  v.  Galley,  13  Neb.  201; 
Winkler  v.  Roeder,  23  Neb.  709; 
Streitz  V.  Hartman,  35  Neb.  406. 

JVeiv  Jersey. — Personette  t*. Johnson, 
40  N.  J.  L.  532. 

North  Carolina. — Clayton  v.  John- 
ston, 82  N.  Car.  423  ;  Blackwell  Durham 
Tobacco  Co.  v.  McElwee,  96  N.  Car.  71. 

Texas. — Chambers  v.  Fisk,  22  Tex. 
504- 

Washington. — Bellingham  Bay  Land 
Co.  V.  Dibble,  6  Wash.  165;  King 
County  V.  Collins,  i  Wash.  Ter.  469. 


Additional  Abstract. — The  costs  of  an 
additional  abstract  setting  out  unnec- 
essary matter  will  be  taxed  to  the 
party  having  the  same  printed.  Boggs 
V.  Douglass,  89  Iowa  150;  Perotte  v. 
Tolbert  (Iowa,  1894),  57  N.  W.  Rep. 
701  ;  Fillmore  v.  Hintz,  90  Iowa  758. 
But  the  cost  of  an  additional  abstract 
filed  by  appellee  will  not  be  taxed  to 
him  where  it  supplies  evidence  omitted 
from  appellant's  abstract  and  corrects 
a  mistake  therein.  Harrison  v.  Adam- 
son,  86  Iowa  693  ;  Riley  v.  Iowa  Falls 
(Iowa,  1891),  50  N.  W.  Rep.  33.  On 
the  other  hand,  if  the  appellant's  ab- 
stract fully  and  fairly  presents  the  case, 
the  appellee  will  not  be  allowed  costs 
for  an  additional  abstract  which  pre- 
sents nothing  necessary  for  a  deter- 
mination of  the  case.  Johnson  v. 
McGrew,  42  Iowa  555  ;  Citizens  Bank 
V.  Barnes,  70  Iowa  412. 

Division  of  Costs. — Where  the  record 
contains  a  vast  amount  of  irrelevant 
testimony  for' which  the  court  cannot 
apportion  the  responsibility,  the  cost 
of  taking  and  embodying  tlie  same  in 
the  printed  record  will  be  taxed  equally 
to  the  parties.  The  Sarah,  52  Fed. 
Rep.  233.  Thus,  where  a  large  amount 
of  unnecessary  matter  was  incorpo- 
rated into  the  record  by  agreement, 
each  party  was  made  to  pay  half  of  the 
cost  of  printing  the  transcript.  State 
V.  Malster,  57  Md.  288.  But  where 
there  was  a  conflict  as  to  who  was  re- 
sponsible for  the  insertion  of  unneces- 
sary matter,  deduction  of  costs  was  not 
ordered.  De  Long  v.  Muskegon  Boom- 
ing Co.,  88  Mich.  282. 

Proof  may  be  Taken  as  to  Responsi- 
bility for  Prolixity. — Where  the  printed 
record  is  unnecessarily  prolix,  but  it 
does  not  appear  from  the  record  itself 
which  party  is  responsible  therefor, 
the  facts  on  that  point  may  be  presented 
to  the  court  of  appeals  by  affidavit  or 
other  proof,  so  that  the  unnecessary 
costs  may  be  taxed  to  the  proper  party. 
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An  appellant  including  irrelevant  matter  in  his  transcript, 
cannot  recover  costs  for  procuring  or  printing  the  same  and  the 
court  may  in  its  discretion  require  that  he  recover  only  the  costs 
of  a  necessary  and  proper  transcript. ^     Nor  can  the  appellee,  upon 


U.  S,  Sugar  Refinery  v.  Providence 
Steam,  etc.,  Co.,  62  Fed.  Rep.  375. 

Evidence  Failing  to  Show  Who  Made 
Unnecessary  Costs. — Where  the  evi- 
dence does  not  show  who  made  tlie 
costs  complained  of,  whether  the  ap- 
pellant himself  or  the  appellee,  the 
appellate  court  will  not  interfere  with 
the  judgment  of  the  lower  court  that 
the  defendant  should  pay  all  costs. 
Sharum  t.  Padgett,  23  Ind.  193. 

Original  Transcript. — Where  the  clerk 
of  the  court  of  appeals  allows  the  orig- 
inal transcript  to  be  used  under  an 
agreement  to  pay  for  it,  and  the  party 
so  using  it  is  successful,  he  may  tax  the 
cost  of  a  copy  against  the  adverse  party. 
Parrish  f.  Ferguson,  S3  Ky.  18.  But 
where  the  Supreme  Court  reversed  the 
judgment  of  the  appellate  court,  re- 
manded the  case,  and  decreed  that  the 
costs  of  the  appeal  should  be  borne 
equally  by  the  parties,  it  was  held  that 
the  clerk  of  the  Supreme  Court  could 
not  include  in  the  costs  the  fee  for 
making  the  original  transcript  of  the 
record  brought  from  the  trial  court  to 
the  appellate  court.  Meacham  v.  Steele, 

94  111-  593- 

Discretion  must  be  Clearly  Abused. — 
If  an  appellant  has  copied  fnto  the 
record  portions  of  the  record  in  the 
court  below,  which  are  immaterial  to 
the  matters  involved  in  the  appeal,  the 
court  will  not,  as  a  general  rule,  vary 
its  decree  or  judgment  on  that  account, 
or  give  any  direction  to  the  clerk  as 
to  taxing  the  costs  in  such  a  case,  but 
will  leave  it  to  counsel  to  determine 
what  parts  of  the  record  of  the  court 
below  should  be  copied.  W^ilson  v. 
Wilson,  6  Mich.  272  ;  Spang  v.  Rob- 
inson, 24  W.  Va.  327 ;  Southmayd  v. 
Watertown  F.  Ins.  Co.,  47  Wis.  517; 
Monroe  v.  Fort  Howard,  50  Wis.  228. 
But  ■  if  this  privilege  of  counsel  be  so 
abused,  that  there  is  copied  into  the 
record  presented  to  the  appellate  court 
a  large  amount  of  matter  which  is 
obviously  immaterial,  the  court  will 
correct  such  abuse  by  varying  its  de- 
cree, or  hy  instructing  the  clerk  as  to 
taxation  of  costs:  and  if  the  record  has 
been  so  unnecessarily  increased,  the 
court,  in  such  an  extreme  case,  will, 
at  the  instance  of  the  appellant,  apply 


a  similar  correction.  Spang  v.  Robin- 
son, 24  W,  Va.  327. 

Record  Badly  Printed. — Costs  were 
denied  to  the  plaintiff  in  error  on  re- 
versal in  his  favor  where  the  record 
was  printed  solid  and  in  such  small 
type  as  to  be  read  with  'difficulty. 
Davidson  v.  Bennett,  84  Mich.  614. 

Imperfect  Records. — No  costs  will  be 
allowed  an  appellant  for  making  or 
printing  an  abstract  which  is  so  imper- 
fectly drawn  as  to  give  the  court  but 
little  aid  in  examining  the  record. 
Marseilles  Land,  etc.,  Co.  t'.  Aldrich, 
86  111.  504.  Thus,  where  the  judgment 
and  record  brought  up  by  a  writ  of  error 
was  so  defective  that  its  merits  could 
not  be  examined,  it  was  held  that  the 
writ  must  be  dismissed  with  costs  to  the 
plaintiff  in  the  original  suit.  Hawke  v. 
Denel,  2  Minn.  58. 

Unnecessary  Bill  of  Exceptions.  — 
Where  all  the  errors  alleged  appear  on 
the  record,  a  bill  of  exceptions  is  need- 
less, and  the  party  preparing  it  must 
pay  the  cost  of  it,  even  though  he  pre- 
vails in  the  appellate  court.  Van  Dusen 
V.  Pomeroy,  24  111.  289. 

Pleadings  Included  in  Bill  of  Excep- 
tions.— Where  the  bill  of  exceptions  in- 
cludes the  pleadings,  the  party  who 
caused  them  to  be  inserted  must  pay 
the  costs  arising  therefrom.  Joliet,  etc., 
R.  Co.  V.  Jones,  20  111.  221. 

Subpoenas  for  Witnesses,  etc..  No  Part 
of  Record. — Subpoenas  for  witnesses, 
magistrates'  certificates,  etc.,  are  prop- 
erly no  part  of  the  record.  When  the 
record  is  encumbered  with  them,  the 
Supreme  Court  will  not  take  time  to 
examine  and  designate  what  is  recover- 
able as  costs,  but  will  refuse  the  party 
in  fault  costs  for  his  misconduct.  Milk 
V.  Moore,  39  111.  584. 

Bill  of  Exceptions. — Where  a  bill  of 
exceptions  is  prepared  for  and  used  on 
a  motion  for  a  new  trial  which  is 
granted  with  costs  of  motion,  the  ex- 
pense of  preparing  such  bill  of  excep- 
tions is  not  taxable  in  the  Supreme 
Court  on  an  appeal  from  the  order 
granting  the  new  trial.  Linne  v.  For- 
restal,  51  Minn.  249. 

1.  Sichel  V.  Carrillo,  42  Cal.  493; 
McDougal  V.  Downey,  45  Cal.  165; 
People  V.  Miles,  56  Cal.  401  ;    Bullard 
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affirmance  on  appeal,  tax  costs  for  printing  matter  in  his  abstract 
which  is  also  contained  in  the  appellant's  abstract, ^  unless  the  ap- 
pellant's abstract  is  so  defective  that  the  appellee  has  to  file  an 
additional  abstract.^ 

13.  Revision  of  Costs — a.  General  Doctrine — Appellate  court  win 

Interfere  Only  when  Discretion  Abused. — The  apportionment  of  COStS  is 
frequently  confided  to  the  discretion  of  the  trial  court.  In  such 
cases,  the  disposition  of  them  in  the  inferior  courts  will  not  be 
disturbed  on  appeal,  unless  it  shall  appear  that  the  court  below 
has  clearly  abused  its  discretion  in  the  matter.^ 


V.  Creditors,  56  Cal.  600;  Baldwin  v. 
Foss,  71  Iowa  389;  Diamond  f.  Palmer, 
79  Iowa  578  ;  Hopkins  v.  Rush  River,  70 
Wis.  10;  Hiner  v.  Fond  du  Lac,  71  Wis. 
74;  Henry  v.  Meighen,  46  Minn.  548. 

1.  Lindsay  v.  Carpenter,  90  Iowa 
529;  Western  Union  Tel.  Co,  v.  Hill,  86 
Ga,  500. 

Necessary  Amendment. — An  appellee 
will  not  be  charged  with  costs  of  an 
amended  abstract  filed  by  him  on  af- 
firmance of  a  judgment,  when  it  appears 
that  the  greater  part  of  the  contents 
was  necessary  to  the  determination  of 
the  case.  Albrosky  v.  Iowa  City,  76 
Iowa  301. 

Appeal  from  Intermediate  Court. — 
Where  the  successful  party,  on  rever- 
sal in  the  appellate  court,  is  allowed 
the  cost  of  preparing  bis  abstract  of 
the  evidence  therein,  a  copy  of  which, 
on  appeal  by  the  unsuccessful  party  in 
the  same  court,  he  files  in  the  Supreme 
Court,  he  will  not  be  allowed  the  cost 
of  an  additional  abstract  because  of 
the  deficiency  of  the  abstract  of  the  ap- 
pellant in  the  Supreme  Court.  Albee 
V.  Albee,  141  111.  551. 

2.  Walden  v.  Lewis,  71  111.  453. 

Defective  Abstract. — Where  the  ab- 
stract of  the  appellant's  counsel  was 
very  defective,  so  that  the  court  had 
to  go  to  the  transcript  of  the  record  to 
get  an  intelligent  understanding  of  the 
case,  the  costs  were  taxed,  on  reversal, 
to  the  appellant.  Sternheim  v.  Burcky, 
149  111.  241. 

3.  Colorado. —  Putnam  v.  Lyon,  3 
Colo.  App.  144. 

Illinois. — Gage  v.  Goudy,  141  111. 
215;  Magnusson  v.  Charlson,  32  111. 
App.  5S0;  Field  v.  Oppenstein,  98  111. 
68;  Morrison  v.  Morrison,  11  111.  App. 
605;  Otis  V.  Gardner,  105  111.  436; 
Howe  V.  Hutchison,  105  111.  501 ;  As- 
kew V.  Springer,  in  111.  662. 

lo-va. — Boone  County  v.  Wilson,  41 
Iowa  69. 


Michigan. — Hewitt  v.  Ingham  Cir- 
cuit Judge,  44  Mich.  153;  Peterson  v. 
Fowler,  76  Mich.  258 ;  Murphy  v. 
Stever,  47  Mich.  522. 

Missouri. — Turner  v.  Johnson,  95 
Mo.  431  ;  Bobb  v.  Wolff,  54  Mo.  App. 
515  ;  Redman  v.  Thomas,  39  Mo.  App. 
143 ;  Campbell  v.  Coquard,  16  Mo. 
App.  5.S2- 

Pennsylvania. — Miskey's  Appeal 
(Pa.  18S6),  2  Cent.  Rep.  299;  Grim  v. 
Walbert,  155  Pa.  St.  147. 

Soul//  Carolina. — Covar  v,  Sallat,  22 
S.  Car.  265;  Ex  p.  Ferguson,  22  S. 
Car.  591. 

Tettnessee. — Grosvenor  v,  Bethell,  93 
Tenn.  577;  State  v.  Lewis,  10  Lea 
(Tenn.)  i68.- 

Ver7no7it. — Flannery  v.  Flannery,  58 
Vt.  576;  Allen  V.  Rice,  24  Vt.  647. 

Omission  to  Tax  Costs. — Where  costs 
lie  in  the  discretion  of  the  County 
Court,  the  Supreme  Court  never  exer- 
cises any  such  discretion  in  the  first 
instance,  and  will  not  supply  the  omis- 
sion of  the  lower  court  to  exercise  its 
discretion.  Batchelder  r;.  Tenney,  27 
Vt.  784.  But  where  an  inferior  court 
refuses  to  enter  judgment  for  costs,  the 
complaining  party  may  appeal  or  bring 
his  action  for  costs.  Peralta  v.  Adams, 
2  Cal.  594. 

Compromise  after  Appeal. — Where, 
when  an  appeal  has  been  taken  from 
the  decision  of  the  court,  the  parties 
afterwards  compromise,  the  Supreme 
Court  may  simplj'  certify  to  the  court 
below  that  their  order  must  stand,  and, 
without  looking  into  the  merits  of  the 
case  for  the  purpose  of  awarding  costs, 
may  direct  each  party  to  paj-  his  own 
costs  of  appeal.  Howell  v.  Howell,  5 
Ired.  Eq.  (N.  Car.)  218;  Ferguson  v. 
Millender,  32  W.  Va.  30. 

Superior  knowledge  in  Lower  Court. — 
The  discretion  of  the  Circuit  Court,  in 
directing  that  the  costs  be  paid  by  a  de- 
fendant, will  not  be  interfered  with  on 
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Presumption  in  Favor  of  Proper  Action  Below. — And  it  will  be  presumed 
that  the  court  below  has  exercised  its  discretion  properly,  unless 
the  bill  of  exceptions  or  statement  of  facts  shows  otherwise.* 


appeal,  where  the  court  below  has  su- 
perior knowledge  of  the  circumstances 
entering  into  the  equities  of  the  case. 
People  V.  Grand  Rapids,  etc.,  Plank 
Road  Co.,  67  Mich.  5. 

Principles  of  Decree  Sustained.— Where 
the  principles  upon  which  the  decree 
of  the  chancellor  is  based  are  fully  sus- 
tained on  appeal,  though  their  applica- 
tion is  varied,  the  decree  will  not  be 
varied  as  to  costs.  Lyles  v.  Lyles,  i 
Hill  Eq.  (S.  Car.)  79. 

Partnership  Claims. — In  an  action  of 
an  equitable  nature,  where  one  mem- 
ber of  a  partnership  sues  to  enforce 
against  the  other  members  claims  grow- 
ing out  of  the  partnership  business, 
costs  are  discretionary  and  should  not 
be  disturbed  in  the  absence  of  abuse 
thereof.  Barker  v.  White,  i  Abb.  App. 
Dec.  (N.  Y.)  95.  So,  an  action  to 
charge  the  estate  of  deceased  partners 
with  a  partnership  debt,  on  allegations 
of  the  insolvency  of  the  survivor,  is 
one  in  which  the  costs  are  in  the  discre- 
tion of  the  court,  and  the  court  of  ap- 
peals will  not  review  the  award  of  costs 
against  the  executor  in  the  court  below. 
Van  Riper  v.  Poppenhausen,  43  N. 
Y.  68. 

Appellate  Court  sbould  Examine  Rec- 
ord.— The  appellate  court  should  ex- 
amine the  record  of  the  proceedings  in 
the  lower  court  to  find  out  whether  the 
matter  of  costs  rested  in  the  discretion 
of  the  court  awarding  them,  or  wheth- 
er the  appellant  was  deprived  of  a 
right ;  but  beyond  this  the  court  should 
not  go,  unless  costs  were  awarded  or 
refused  arbitrarily.  Sledge  f.  Oben- 
chain,  59  Miss.  6i6. 

Dismissal  for  Nonappearance.  —  An 
appeal  will  not  lie  from  a  judgment  for 
costs  which  has  been  rendered  against 
the  plaintiff  on  dismissal  of  the  suit  for 
his  nonappearance.  Strieker  v.  Holtz, 
50  Iowa  291. 

1.  Latham  v.  Taylor,  15  Tex.  347 ; 
Walling  -'.  Kinnard,  10  Tex.  508;  De- 
hority  v.  Nelson,  56  Ind.  414;  Jamieson 
7'.  Cass  County,  56  Ind.  466;  Steen  t. 
Hendy  (Cal.  1S94),  36  Pac.  Rep.  1021, 
Thus,  a  prevailing  party  in  a  chancery 
cause  cannot  object  in  the  appellate 
court  to  the  denial  of  costs  below,  if  he 
has  let  the  case  go  up  on  his  adver- 
sary's appeal  alone  without  appealing 


himself  from  so  much  of  the  decree  as 
he  objected  to.  Prosser  v.  Whitney, 
46  Mich.  405.  And  an  order  appor- 
tioning costs  will  not  be  interfered 
with  on  appeal  where  the  record  does 
not  show  the  basis  on  which  the  order 
was  made  below.  Brinck  v.  Neiweg,  29 
Iowa  444;  Allen  v.  Rice,  24  Vt.  647. 

Costs  Not  in  Discretion  of  Court. — 
Where  the  right  to  costs  lies  not  in  the 
discretion  of  the  court,  but  is  governed 
by  statute,  an  appeal  lies  from  the  de- 
cision of  the  trial  judge  on  the  question 
of  costs.  Boardway  v.  Scott,  31  Hun 
(N.  Y.)378. 

Feigned  Issue. — It  has  been  held  that 
the  judgment  of  the  court  which  di- 
vided the  costs  on  a  feigned  issue  in 
the  nature  of  an  interpleader,  to  deter- 
mine the  ownership  of  certain  property 
attached  in  the  hands  of  a  garnishee, 
was  appealable.  Black's  Appeal,  106 
Pa.  St.  344. 

■Negligence  of  Plaintiff. — The  mere 
fact  that  the  plaintift"  by  due  diligence 
might  have  prevented  the  accumulation 
of  costs  is  not  sufficient  ground  for  re- 
versing the  chancellor's  decree.  Thus, 
it  was  held  that  there  was  no  ground 
for  reversal  where,  after  the  filing  of 
the  bill  and  answer,  the  defendant  pur- 
chased his  cause  of  action  from  the 
plaintiff,  who  agreed  to  dismiss  his 
suit,  but  who  failed  to  do  so  and  there- 
by obliged  the  defendant  to  set  up  the 
release  in  bar.    Allen  v.  Lewis,  74  Ala. 

379- 

Judgment  must  Be  Final. — The  appor- 
tionment of  costs  in  the  lower  court 
may  be  reviewed  on  appeal  only  after 
final  judgment  in  the  suit.  Burt  v. 
Ambrose,  11  Oregon  26,  where  the 
judgment  of  the  lower  court  awarded 
full  costs  when  only  partial  costs  should 
have  been  allowed. 

Independent  Proceeding  for  Costs. — 
While  no  appeal  will  lie  for  an  error 
in  decreeing  costs  where  they  are  a 
mere  incident  to  the  suit,  it  is  otherwise 
where  the  recovery  of  costs  is  sought  in 
an  independent  proceeding.  Taney  v. 
Woodmansee,  23  W.  Va.  709.  And 
when  the  whole  matter  in  litigation  is 
an  alleged  liability  for  costs — as  in  case 
of  a  prosecutor  in  a  criminal  action — 
an  appeal  lies  as  in  other  cases.  State 
V.  Byrd,  93  N.  Car.  624. 
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Costs  Merely  Incidental  to  Suit. — Where  costs  are  a  mere  incident  to 
the  suit,  a  judgment  for  them  is  not  a  final  judgment  in  the  sense 
that  an  appeal  can  be  taken  from  it.  The  appellate  court  will 
not  reverse  a  judgment  simply  because  there  was  error  as  to 
costs,  if  that  is  the  only  error.^  But  if  the  appeal  is  rightly 
before  the  court  for  other  purposes,  an  error  as  to  costs  will  be 
corrected.** 

b.  In  Equity — Costs  Always  Discretionary  with  the  Chancellor. — Whether 
costs  shall  be  decreed  by  a  court  of  equity,  is  a  question  always 
addressing  itself  to  the  sound  discretion  of  the  chancellor,  and 
the  authority  of  an  appellate  court  to  correct  his  decrees  is  not 
without  doubt.^ 


1.  Com.  V.  Fugate,  i  T.  B.  Mon. 
(Ky.)  2;  Briscoe  v.  Briscoe,  i  Litt. 
(Ky.)  363;  Ashbj  v.  Kiger,  3  Rand. 
(Va.)  165;  Prichard  v.  Evans,  31  W. 
Va.  137;  Franklin  v.  Geho,  30  W.  Va. 
27  ;  Taney  v.  Woodmansee,  23  W.  Va. 
709;  Canter  v.  American  Ins.  Co.,  3 
Pet.  (U.  S.)  307;  Fraser  v.  District  of 
Columbia,  7  Mackey  (D.  C.)  ii;o; 
Eastburn  v.  Kirk,  2  Johns.  Ch.  (N.  Y.) 
317;  Stevenson  v.  Smith,  28  Cal. 
102. ' 

Thus,  in  a  traverse  case  for  forcible 
entry,  where  there  was  no  judgment  of 
restitution,  but  only  one  for  costs,  it 
was  held  that  no  appeal  would  lie, 
since  there  was  no  law  authorizing  an 
appeal  from  a  judgment  for  costs  only. 
Briscoe  v.  Briscoe,  3  A.  K.  Marsh. 
(Ky.)  499.  If,  however,  the  cause  has 
been  tried,  and  final  judgment  entered, 
and  further  proceedings  occur  after  the 
trial  and  judgment,  as  for  retaxing 
costs,  such  are  distinguished  from  those 
first  named.  Herson  v.  Chicago,  etc., 
R.  Co.,  iS  Mo.  App.  439.  But  where 
the  court  of  appeals  has  no  jurisdiction 
to  review  the  subject-matter  of  an  or- 
der, it  cannot  review  the  question  as  to 
the  propriety  of  the  award  of  costs. 
Crosby  v.  Stephan,  97  N.  Y.  606. 

Error  in  Lower  Court. — A  judgment 
will  not  be  reversed  merely  because 
the  amount  of  the  costs  of  one  plaintiff 
was  erroneously  included  in  the  judg- 
ment in  favor  of  the  other.  George  v. 
Silva,  68  Cal.  272.  Nor  will  a  judg- 
ment be  reversed  because  one  of  the 
parties  was  erroneously  adjudged  to 
pay  one- half  the  costs  in  the  lower 
court.  Amis  v.  Merchants'  Ins.  Co.,  2 
La.  Ann.  594. 

Satisfaction  of  Claim  Pending  Suit. — 
Where,  during  pendency  of  suit,  the 
counterclaim  of  the  plaintiff  in  error  is 
satisfied  and  extinguished,  and  the  sub- 


ject-matter in  controversy  is  also  set- 
tled by  his  pleading  it  in  another  suit, 
he  has  no  right  to  require  the  court  to 
review  the  record  to  determine  the 
mere  question  of  costs  made  on  error. 
Matthews  v.  Davis,  39  Ohio  St.  56. 

Fiduciaries. — While  the  general  rule 
is  that  no  appeal  will  lie  from  a  judg- 
ment for  costs  only,  yet  an  exception 
may  be  made  in  favor  of  fiduciaries. 
May  V.  Darden,  83  N.  Car.  237. 

In  Wisconsin,  a  judgment  for  costs  is 
appealable.  Sanbome  v.  Perry,  86 
Wis.  361. 

2.  Jones  v.  Cunningham,  7  W.  Va. 
707;  Richardson  v.  Donehoo,  16  W.  Va. 
687;  King  V.  Burdett,  12  W,  Va.  688; 
Hobson  V.  Buchanan,  96  N.  Car.  4.^4; 
Hext  V.  Walker,  5  Rich.  Eq.  (S.  Car.) 
5 ;  Dyer  v.  National  Steam  Nav.  Co., 
118  U.  S.  507 ;  New  Haven,  etc.,  Co.  v. 
Northampton,  102  Mass.  116. 

3.  Coleman  v.  Moore,  3  Litt.  (Ky.) 
357;  Kitchell  1'.  Jackson,  71  Ala.  556; 
Cowles  V.  Whitman,  10  Conn.  124; 
Smith  V.  Shaffer,  50  Md.  132  ;  Lunt  v. 
Stimpson,  73  Me.  245 ;  Evertson  v. 
Booth,  20  Johns.  (N.  Y.)  499.  See 
supra,  VII.  Costs  in  Equity. 

Decree  Improperly  Directing  the  Pay- 
ment of  Costs. — It  has  been  held  that 
the  question  of  costs  is  a  matter  resting 
so  entirely  in  the  sound  discretion  of 
courts  of  equity,  that  a  decree,  if  other- 
wise correct,  should  not  be  disturbed 
as  to  costs,  even  where  it  improperly 
directs  the  payment  of  the  same. 
Hamilton  v.  Schwehr,  34  Md.  107.  The 
mere  fact  that  a  decree  in  favor  of  the 
defendants  directed  that  they  pay  the 
costs  in  the  first  instance,  to  be  after- 
wards recovered  by  them  of  the  plain- 
tiffs, is  not  of  itself  sufficient  to  warrant 
a  reversal,  when  the  facts  on  which  the 
court  acted  are  not  shown.  Scott  v. 
Cole,  27  Iowa  109. 
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No  Rehearing  on  Questions  of  Costs  Alone. — Whatever  be  the  power  of 
the  appellate  court  in  revising  the  decision  of  the  inferior  court 
as  to  costs,  it  is  generally  admitted  that  there  can  be  no  appeal 
or  rehearing  on  the  question  of  costs  alone.  The  supreme  court 
will  rarely,  if  ever,  reverse  the  decree  of  a  chancery  court  on  the 
question  of  costs  alone. ^ 

14.  Interpretation  of  Decrees — "With  Costs." — The  words  "with 
costs,"  in  an  order  of  affirmance  or  reversal  of  the  court  below, 
in  cases  where  the  allowance  is  discretionary,  mean  costs  in  the 


Executors  and  Administrator b. — In  an 
action  for  the  settlement  of  accounts  of 
executors  and  administrators,  where 
there  are  separate  answers  and  defenses 
and  the  interests  of  the  defendants  are 
conflicting,  the  adjustment  of  costs  is 
in  the  discretion  of  the  court  below,  and 
its  judgment  will  not  be  disturbed. 
Smith  V.  Smith,  loi  N.  Car.  461.  And 
the  allowance  of  costs  upon  reference 
of  a  disputed  claim  against  an  estate  is 
within  the  discretion  of  the  court  be- 
low, and  its  decree  in  this  respect  is  not 
reviewable  in  the  appellate  court. 
Brajton  v.  Sherman,  1 19  N.  Y.  623. 
Thus,  where  an  executor  was  sued  as 
executor  and  in  his  own  right,  and  costs 
were  adjudged  against  him  individu- 
ally, the  appellate  court  refused  to  in- 
terfere with  the  decree  as  to  the  costs, 
on  the  giound  that  it  was  an  equitable 
action,  and  therefore  the  subject  of  costs 
was  discretionary  with  the  lower  court. 
Dill  v.  Wisner,  88  N.  Y.  153. 

Admiralty.— The  allowance  or  non- 
allowance  of  costs  in  an  admiralty 
cause  is  within  the  discretion  of  the 
court  and  not  subject  to  an  appeal. 
Taylor  v.  Woods,  3  Woods  (U.  S.) 
146. 

1.  Joslyn  V.  Parlin,  54  Vt.  670;  Lam- 
oille Valley  R.  Co.  v.  Bixby,  57  Vt. 
548;  Sanders  v.  Wilson,  34  Vt.  318; 
Sumner  -'.  Hartland,  25  Vt.  641 ;  San- 
born V.  Kittredge,  20  Vt.  632;  Lyman 
V.  Little,  15  Vt.  576;  Mott  v.  Harring- 
ton, 15  Vt.  185'.  But  see  Thrall  v. 
Chittenden,  31  Vt.  183. 

It  has  been  said  that  no  instance  is 
found  in  which  the  Supreme  Court  has 
disturbed  a  decree  of  the  court  of 
chancery  on  the  question  of  costs  alone. 
Hall,  J.,  in  Hastings  v.  Perry,  20 
Vt.  272. 

Funds  under  Control  of  the  Court. — 
Ordinarily,  a  decree  will  not  be  re- 
viewed by  the  Supreme  Court  on  a 
question  of  costs  merely  in  a  suit  in 
equity,  although  it  has  entire  control  of 
the  matter  of  costs  as  well  as  the  mer- 


its on  appeal  from  a  final  decree.  But 
an  appeal  lies  from  a  decree  in  equity 
for  costs  when  they  are  directed  to  be 
paid,  not  by  a  particular  party,  but  out 
of  funds  in  the  hands  of,  or  under  con- 
trol of,  the  court.  Trustees  v.  Green- 
ough,  105  U.  S.  527. 

In  New  Tork,  an  appeal  now  lies  by 
necessary  implication  from  a  decree  of 
a  chancery  court  in  relation  to  general 
costs  of  suit  in  that  court.  Such  is  not 
the  rule  as  to  interlocutory  costs 
where  the  rule  in  force  previous  to  the 
adoption  of  the  revised  statutes  obtains: 
that  an  appeal  will  not  lie  upon  a  mere 
question  of  costs,  where  the  giving  or 
refusing  them  is  a  matter  of  discretion 
simply.  Lain  t'.  Lain,  10  Paige  (N.Y.) 
191. 

Oppressive  Accumulation  of  Costs. — 
A  defendant  in  equity  will  be  relieved, 
on  appeal  from  a  decree  against  him  on 
the  merits,  from  an  oppressive  accu- 
mulation of  costs  not  necessary  in  ob- 
taining the  complainant's  rights,  but 
arising  from  the  errors  and  imperfec- 
tion of  his  proceedings.  Blakeney  v. 
Ferguson,  14  Ark.  640. 

Objection  must  be  Stated  in  Bill  of 
Exceptions. — On  exceptions  to  the  rul- 
ings of  the  court  as  to  the  taxation  of 
costs,  no  objection  is  open  which  is  not 
stated  in  the  bill  of  exceptions,  although 
appearing  upon  the  bill  of  costs  re- 
ferred to  in  the  exceptions.  Richard- 
son V.  Curti,  2  Gray  (Mass.)  497.  The 
right  to  costs,  and  the  manner  of  ad- 
justing the  same,  are  matters  not  within 
the  original  jurisdiction  of  the  appel- 
late court,  and  cannot  there  be  ad- 
judged except  on  appeal  from  rulings 
of  the  court  below  upon  these  subjects. 
Huff  V.  Watkins,  20  S.  Car.  477. 

Costs  cannot  be  Reviewed  on  Motion. 
— The  discretion  exercised  by  the  court 
in  an  equity  suit  as  to  costs  cannot  be 
reviewed  upon  a  motion,  but  only  by 
an  exception  to  the  findings  and  an  ap- 
peal from  the  judgment.  Rosa  v.  Jen- 
kins, 31  Hun  (N.^Y.)  3S4. 
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court  of  appeals  only.*  But  where  the  appellate  court  affirrtls 
"  with  costs"  a  decree  already  awarding  costs  to  the  successful 
party  below,  "with  costs"  means  the  costs  in  both  courts,  and 
they  are  taxed  by  the  clerk  of  the  appellate  court.*^ 

"With  Costs  in  Both  Courts." — An  afifirmance  or  reversal  "  with  costs 
in  both  courts,"  carries  the  cost  in  both  the  superior  and  the 
inferior  courts,  whether  the  decree  below  was  silent  as  to  costs 
or  not.^ 

"Costs  to  Abide  the  Event." — Where  the  court  of  appeals  reverses  a 
judgment  "  with  costs  to  abide  the  event,"  the  costs  referred  to 
include  all  costs  incurred  in  either  court  up  to  that  time,  whether 
the  action  be  legal  or  equitable  in  nature.'* 

Decree  Silent  as  to  Costs. — Where  costs  are  in  the  discretion  of  the 
supreme  court,  there  are  no  costs  unless  the  court  awards  them. 
Silence  is  a  denial,  and  the  words,  "  without  costs  to  either  party," 
add  nothing  to  the  legal  effect  of  an  omission  to  award  them.^ 


1.  Matter  of  Water  Com'rs,  104  N. 
Y.  677;  Newcombiy.  Hale,  64  How.  Pr. 
(N.  Y.  Supreme  Ct.)  400,  12  Abb.  N. 
Cas.  (N.  Y.)  338;  People  v.  New 
York,  etc.,  R.  Co.,  47  Hun  (N.  Y.) 
43;  People  V.  Randall,  8  Dalj  (N.  Y.) 
Si;  Lester  v.  Sutton,  7  Mich.  329; 
Cartwright  v.  Sole,  16  Ohio  316;  Ex 
f.  Burrill,  24  Cal.  350. 

Previous  Appeal. — A  judgment  in  the 
District  Court  for  costs  does  not  carry 
with  it  the  costs  of  an  appeal  previously 
given  by  the  appellate  court.  Farqu- 
har  V.  Hendley,  24  Tex.  300. 

2.  Doub  z'.  Mason,  5  Md.  612;  Jer- 
main  v.  Lake  Shore,  etc.,  R.  Co.,  31 
Hun  (N.  Y.)  15158;  Bogardus  v.  Rosen- 
dale  Mfg.  Co.;  I  Duer  (N.  Y.)  592; 
State  Ex  Rel.  Boye  et  als.,  18  La. 
Ann.  102. 

Reversal  of  Reversal. — Where  a  judg- 
ment in  the  lower  court  was  reversed 
by  the  intermediate  court,  which  judg- 
ment was  in  turn  reversed  in  the  Su- 
preme Court,  where  the  original  judg- 
ment was  affirmed  with  costs,  the  costs 
in  the  intermediate  court  were  held  to 
be  included  in  the  final  judgment. 
Sanders  v.  Townshend,  11  Abb.  N. 
Cas.  (N.  Y.  C.  PI.)  217;  Revere  Cop- 
per Co.  V.  Dimmock,  29  Hun  (N.  Y.) 
299;  Matter  of  Hood,  30  Hun  (N.  Y.) 
472.  But  where  the  costs  were  in  the 
discretion  of  the  trial  court,  whose 
judgment  was  reversed  with  ten  dollars 
costs,  and  the  appellate  court  finally 
affirmed  the  order  of  the  trial  court 
"with  costs,"  it  was  held  that  the  costs 
of  appeal  to  the  intermediate  court 
could  not  be  taxed.     Matter  of  Protest- 


ant Episcopal  Public  Schools  Petition, 
86  N.  Y.  396. 

3.  Doub  V.  Mason,  5  Md.  612. 

4.  Franey  v.  Smith,  126  N.  Y.  658; 
Carpenter  v.  Manhattan  L.  Assur.  Co., 
25Hun(N.Y.)  194;  Meadville  First  Nat. 
Bank  v.  New  York  Fourth  Nat.  Bank, 
84  N.  Y.  469;  D-urant  v.  Abendroth, 
48  Hun  (N.  Y.)  16;  House  v.  Lock- 
wood,  48  Hun  (N.  Y.)  5150;  Newcomb 
V.  Hale,  12  Abb.  N.  Cas.  (N.  Y.  Su- 
preme Ct.)  338.  See  article  Abiding 
THE  Event,  vol.  i,  p.  53. 

Order  Silent  as  to  Recipient  of  Costs. 
— Where  an  order  decreeing  costs  to 
abide  the  event,  is  silent  as  to  which 
party  is  to  receive  the  costs,  it  means 
that  costs  are  to  go  to  the  party  ulti- 
mately successful.  Meadville  First 
Nat.  Bank  v.  New  York  Fourth  Nat. 
Bank,  60  How.  Pr.  (N.  Y.  Ct.  App.)  436. 

Party  Last  Prevailing  Not  Always  Enti- 
tled to  Costs. — The  party  last  prevail- 
ing is  entitled  to  costs  in  the  court  of 
appeals,  but  a  decision  of  that  court 
reversing  a  judgment  and  ordering  a 
new  trial  "with  costs  to  abide  the 
event"  does  not  necessarily  import  that 
the  party  finally  prevailing  must  re- 
cover costs  for  all  previous  proceed- 
ings in  the  cause.  Thomas  v.  Evans, 
50  Hun  (N.  Y.)  441;  Union  Trust  Co. 
V.  Whiton,  17  Hun    (N.  Y.)  593. 

5.  Pilots  V.  Spofford,  3  Hun  (N.  Y.) 
52;  Pennell  ik  Wilson,  2  Abb.  Pr.  N. 
S.  (N.  Y.  Super.  Ct.)  466;  People  t;. 
Security  L.  Ins.,  etc.,  Co.,  23  Hun  (N. 
Y.)  596";  Combs  V.  Combs,  62  How.  Pr. 
(N.  Y.  Supreme  Ct.)  304;  Alvord  v. 
Stone,  78  Me.  296. 
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X.  Costs  on  Interlocutoey  and  Special  Proceedings — 1.  Inter- 
locutory Costs — a.  In  General.  —  In  addition  to  the  various 
instances  of  costs  that  are  in  the  discretion  of  the  court,  else- 
where mentioned,  costs  on  motions  and  other  interlocutory  pro- 
ceedings are  usually  discretionary  with  the  court, ^  although,  in 
such  cases,  as  elsewhere,  they  are  as  a  general  rule  awarded  to 
the  prevailing  party .^ 


1.  Messer  v.  Bailey,  31  N.  H.  21 ; 
Lennox  v.  Eldred,  65  Barb.  (N.  Y.) 
527;  Stiles  V.  Fisher,  3  How.  Pr.  (N. 
Y.  Supreme  Ct.)  52;  Dennison  v.  Den- 
nison,  9  How.  Pr.  (N.  Y.  Supreme  Ct.) 
246;  Naugatuck  Cutlerv  Co.  v.  Rowe, 
5  Abb.  N.  Cas.  (N.  y".  Supreme  Ct.) 
142  ;  German  Mut.  Farmers'  F.  In.s.  Co. 
V.  Decker,  74  Wis.  556. 

A  Rehearing  of  a  Motion  is  considered 
a  motion  within  the  statute  relating  to 
costs  on  motions.  Van  Wyck  v.  Alli- 
ger,  3  How.  Pr.  (N.  Y.  Supreme  Ct.) 
292,  I  Code  R.  (N.  Y.)  68. 

Afiadavits. — Costs  will  not  be  allo\Ted 
for  affidavits  used  upon  any  incidental 
motion  during  the  pendency  of  an  ac- 
tion.    Ballou  V.  Smith,  31  N.  H.  414. 

Consolidation. — On  granting  a  motion 
to  consolidate  several  actions,  no  costs 
of  the  motion  should  be  allowed.  Fer- 
ris V.  Betts,  2  How.  Pr.  (N.  Y.)  78. 
But  see  co7ttra,  U.  S.  Bank  v.  Strong,  9 
Wend.  (N.  Y.)  451.  See  article  Con- 
solidation OF  Actions,  vol.  4,  p. 
699. 

Supplementary  ProceedingB. — \r\  Min- 
nesota, motion  costs  may  be  awarded 
to  the  defendant  in  supplementary  pro- 
ceedings. Blabon  v.  Gilchrist,  67 
Wis.  38. 

Necessary  Motions. — It  has  been  held 
that  no  costs  will  be  allowed  on  mo- 
tions unless  they  are  rendered  neces- 
sary to  obtain  some  substantial  right 
in  the  cause;  but  they  may  be  allowed 
by  way  of  punishment.  Jacobs  v. 
Hooker,  i  Barb.  (N.  Y.)  71. 

Where  two  motions  are  made  by  a 
party  when  the  relief  might  have  been 
obtained  by  one  only,  he  must  pay  costs 
of  opposing  as  of  one  motion.  Mitchell 
V.  Westervelt,  6  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  265 ;  affirmed  in  6  How. 
Pr.  (N.  Y.)  311,  note. 

Where  a  motion  in  several  causes  is 
resisted  on  one  set  of  papers,  only  one 
bill  of  costs  is  taxable.  Jerome  v. 
Boeram,  i  Wend.  (N.  Y.)  293;  Jack- 
son V.  Keller,  x8  Johns.  (N.  Y.)  310; 
Jackson  z'.  Garnsey,  3  Cow.  (N.  Y. )  385. 

Insertion  in    Judgment. — The    costs 


which  are  granted  a  person  upon  a  mo- 
tion may  be  included  in  the  costs  taxed, 
and  inserted  in  the  judgment.  Went- 
worth  V.  Griggs,  24  Minn,  450. 

For  other  cases  in  which  motion 
costs  have  been  taxed  see  :  Holmes  v. 
Cock,  2  Barb.  Ch.  (N.  Y.)  426;  Mann 
V.  Rice,  3  Barb.  Ch.  (N.  Y.)  42  ;  Webb 
V.  Pell,  I  Paige  (N.  Y.)  564;  Stafford 
V.  Bryan,  2  Paige  (N.  Y.)  45;  Fulton 
Bank  v.  Beach,  2  Paige  (N.  Y.)  307; 
McDougall  V.  Miln,  2  Paige  (N.  Y.) 
325;  Rogers  v.  Rogers,  2  Paige  (N. 
Y.)  458  ;  Chapman  v.  Munson,  3  Paige 
(N.  Y.)  347;  Heartt  v.  Corning,  3 
Paige  (N.  Y.)  566;  Wilkinson  v.  Hen- 
shaw,  4  Paige  (N.  Y.)  257;  Bulkley  w. 
Van  Wyck,  5  Paige  (N.  Y.)  536;  Price 
V.  Betts,  6  Paige  (N.  Y.)  44;  Clark  v. 
Bundy,  6  Paige  (N.  Y.)  432;  Boughton 
V.  Phillips,  6  Paige  (N.  Y.)  433  ;  Vree- 
denburgh  v.  Calf,  7  Paige  (N.  Y.)  419; 
Wendell  v.  Lewis,  8  Paige  (N.  Y.)  613; 
Matter  of  Root,  8  Paige  (N.  Y.)  625; 
Carey  v.  Hatch,  2  Edw.  Ch.  (N.  Y.) 
190;  Walworth  v.  Anderson,  4  Edw. 
4  Ch.  (N.  Y.)  281. 

2.  O'Flynn  v.  Eagle,  7  Mich.  306; 
Beach  v.  Dennis,  47  Ala.  262;  Neal  v. 
Smith,  22  Mo.  349;  Stafford  v.   Bryan, 

2  Paige  (N.  Y.)  45;  Otis  v.  Forman, 
I  Barb.  Ch.  (N.  Y.)  30;  Mann  v.  Rice, 

3  Barb.  Ch.  (N.  Y.)  42;  Tyler  v. 
Hildreth,  77  Hun  (N.  Y.)  580,  60  N. 
Y.  St.  Rep.  537 ;  Jackson  v.  Gayer,  2 
Cow.  (N.  Y.)  484;  Anonymous,  4  Cow. 
(N.  Y.)  357;  Weeks  v.  Southwick,  12 
How.  Pr.  (N.  Y.  Supreme  Ct.)  170; 
Gardenier  v.  Eldred,  4  Misc.  Rep. 
(N.  Y.  Supreme  Ct.)  505. 

Voluminous  Papers. — Though  a  party 
succeeds  in  obtaining  or  in  resisting  a 
motion,  he  will  not  be  allowed  his  costs 
if  the  papers  and  affidavits  which  he 
uses  are  unnecessarily  voluminous.  See- 
bor  V.  Hess,  5  Paige  (N.  Y.)  85  ;  Pitch- 
er V.  Clark,  2  Wend.  (N.  Y.)  631; 
Piatt  V.  Torrey,  18  Wend.  (N.  Y.)  572; 
Townsend  v.  Babcock,  18  Wend.  (N. 
Y.)  637  ;  Buffalo  v.  Scranton,  20  Wend. 
(N.  Y.)  676;  Sands  v.  Bullock,  20 
Wend.  (N.  Y.)  680. 
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Where,  however,  the  object  of  the  motion  is  to  obtain  a  favor 
from  the  court,  the  moving  party  will  usually  be  required  to  pay 
the  costs  of  the  motion. *     And  where  the  court  grants  essentially 


Applications  of  Course. — The  moving 
party  in  applications  of  course,  as  for 
a  reference,  for  judgment,  or  for  con- 
firmation of  the  report  of  sale,  where 
there  is  no  contest,  should  not  be  en- 
titled to  costs,  since  these  motions,  in 
such  a  case,  require  no  labor  or  prep- 
aration. Bowne  v.  Anthony,  13  How. 
Pr.  (N.  Y.  Supreme  Ct.)  301. 

Inequitable  Conduct — Where  a  mo- 
tion is  made  necessary'  by  an  inequitable 
refusal  to  correct  an  irregularity  or 
waive  a  default,  costs  of  opposing  it  will 
not  be  allowed.  Kane  v.  Van  Vranken, 
5  Paige  (N.  Y.)  62. 

Where  a  party  makes  an  application 
to  the  court  in  consequence  of  the  dec- 
larations of  the  other  party,  and  is 
unsuccessful,  such  other  party  will  be 
charged  with  the  costs.  Leonard  v. 
Manard,  i  Hall  (N.  Y.)  200. 

Dismissal. — Where  a  motion  is  made 
to  dismiss  a  suit,  and  the  suit  is  dis- 
missed but  for  a  different  reason  than 
that  set  out  in  the  motion,  costs  of  the 
motion  will  not  be  allowed.  Maher  v. 
Mutual  Electric  Mfg.  Co.  (N.  J.  Eq. 
1889),  17  Atl.  Rep.  968. 

VV^here  the  defendant  unsuccessfully 
moves  to  dissolve  an  injunction,  costs 
are  properly  charged  upon  the  plaintiff 
if  he  withdraws  the  suit.  Conlon  v. 
Prior,  62  Conn.   489. 

Unnecessary  Application. — An  appli- 
cation to  set  aside  an  order  which  is  a 
mere  nullity  is  unnecessary,  and  where 
the  party  applying  asks  for  costs  in 
his  notice  and  thus  renders  it  necessarj' 
for  the  defendant  to  appear,  he  will  be 
charged  with  the  costs  of  opposing  the 
application.  Hunt  v.  Wallis,  6  Paige 
(N.  Y.)  371. 

Judgment  on  a  Pleading. — Where  an 
application  is  made  for  judgment  on 
the  ground  of  a  frivolous  pleading, 
which  is  granted  with  leave  to  plead 
over,  the  moving  party  is  entitled  to 
costs  of  a  motion  only.  Bernhard  v. 
Kapp,  II  Abb.  Pr.  N.  S.  (N.  Y.  C.  PI.) 
342- 

Want  of  Jurisdiction. — On  refusing  to 
entertain  a  motion  in  a  suit  on  the 
ground  of  want  of  jurisdiction,  the  Su- 
preme Court  could  not  award  costs  to 
the  party  opposing  the  motion.  Crane 
V.  Reeder,  23  Mich.  92. 

1.  Jones  V.  U.  S.  Slate  Co.,  16  How. 


Pr.  (N,  Y.  Supreme  Ct.)  129;  Consid- 
erant  v.  Brisbane,  i  Bosvv.  (N.  Y.)  644; 
Fowler  v.  Huler,  7  Robt.  (N.  Y.)  52; 
Weir  V.  Slocum,  3  How.  Pr.  (N.  Y. 
Supreme  Ct.)  397;  Dewey  z'.  Stewart, 
6  How.  Pr.  (N.  Y.  Super.  Ct.)  465; 
Penn  Yan  v.  Tuell,  9  How.  Pr.  (N.  Y. 
Supreme  Ct.)  400;  Roberts  v.  Clark, 
10  Ho^y.  Pr.  (N.  Y.  Supreme  Ct.)  451; 
Kane  v.  Demarest,  13  How.  Pr.  (N.  Y. 
Supreme  Ct.)  465 ;  Marks  v.  Bard, 
I  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  63; 
Woodburn  v.  Chamberlain,  17  I3arb. 
(N.  Y.)  446;  Smith  v.  West,  3  Johns. 
Ch.  (N.  Y.)  363;  Consequa  v.  Fan- 
ning, 3  Johns.  Ch.  (N.  Y.)  364;  Wager 
7;.  Steckle,  3  Paige  (N.  Y.)407;  Gar- 
lick  V.  Strong,  3  Paige  (N.  Y.)  440; 
Van  Ness  v.  Cantine,  4  Paige  (N.  Y.) 
55;  Hoffman  v.  Tredwell,  5  Paige  (N. 
Y.)82;  Desplaces  v.  Goris,  2  Edw. 
Ch.  (N.  Y.)  422;  Grim  v.  Wheeler,  3 
Edw.  Ch.  (N.  Y.)  448. 

Amendment. — The  general  rule  is  that 
a  party  allowed  to  amend  his  pleadings 
must  pay  all  taxable  costs  up  to  the 
time  of  amending,  and  also  costs  of  op- 
posing the  motion.  Smith  v.  Dragert, 
65  Wis.  507. 

But  where  a  party,  before  making 
the  motion  to  amend,  offered  to  pay 
the  costs  of  the  defendant's  plea  to  be 
allowed  to  add  a  count  to  his  declara- 
tion, but  was  refused,  the  costs  of  op- 
posing the  motion  were  not  charged  to 
him.  Bell  v.  Judson,  2  How.  Pr.  (N. 
Y.)  42. 

Tender. — On  a  motion  to  open  a  de- 
fault, the  defendant,  if  he  delays  to 
tender  costs,  cannot  have  costs  of  his 
motion.  Cook  v.  Finch,  2  How.  Pr. 
(N.  Y.)  73. 

Dissolution  of  Injunction. — The  costs 
of  a  motion  to  dissolve  an  injunction, 
made  by  the  defendant,  though  unsuc- 
cessfully, will  be  charged  upon  the 
complainant  if  he  has  prosecuted  his 
suit  with  diligence.  Randall  v,  Mor- 
rell,  17  N.  J.  Eq.  343. 

Want  of  Prosecution. — Where  a  plain- 
tiff, after  receiving  notice  of  a  motion 
to  dismiss  for  want  of  prosecution,  car- 
ries on  the  suit  with  proper  diligence, 
the  bill  will  not  be  dismissed,  but  he 
may  be  charged  with  the  costs  of  the 
motion.  Tingle  v.  Parten,  3  Edw.  Ch. 
(N.  Y.)  228. 
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less  than  is  asked  for,  the  costs  will  not  be  imposed  upon  the 
opposing  party.^ 

When  not  expressly  awarded  in  the  interlocutory  order,  the 
costs  of  the  proceeding  will  usually  abide  the  event  of  the  suit.* 

b.  Notice  of  Motion. — To  entitle  one  to  costs  on  a  motion, 
it  is  generally  necessary  that  notice  thereof  asking  for  costs  be 
served  upon  the  adverse  party.* 

c.  Failure  to  Appear.  —  Costs  will  be  awarded  against  a 
party  failing  to  appear  upon  the  hearing  of  a  motion  as  noticed.* 


Extension  of  Time. — The  costs  of  ob- 
taining an  order  for  the  extension  of 
time  of  answering  may  be  taxed  against 
the  adverse  party,  where  the  extension 
was  necessary  and  not  a  mere  matter 
of  convenience.  Lloyd  v.  Brewster,  5 
Paige  (N.  Y.)  87. 

1.  McKenzie  v.  Hackstaff,  2  E.  D. 
Smith  (N.  Y.)  75;  Whipple  v.  Wil- 
liams, 4  How.  Pr.  (N.  Y.)  28;  Corbin 
V.  George,  2  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  465  {citing-  Steam  Nav.  Co.  v. 
W'eed,  8  How.  Pr.  (N.  Y.  Supreme 
Ct.)  50). 

Partial  Success. — Where  one  party 
moves  for  more  than  he  is  entitled  to, 
and  both  parties  succeed  in  part,  costs 
are  awarded  to  neither.  Bates  v. 
Loomis,  5  Wend.  (N.  Y.)  78. 

Upon  a  Motion  to  Strike  Out  an  answer 
for  refusal  by  a  party  to  answer  ques- 
tions put  upon  an  examination  made 
before  trial,  costs  are  discretionary 
with  the  court,  nor  does  the  court  lose 
its  power  to  award  them  to  the  moving 
party  because  the  order  granted  is 
more  favorable  to  the  opposing  party 
than  the  order  sought.  Dambman  v. 
Butterfield,  4  Thomp.  &  C.  (N.  Y.)  542. 

2.  Dean  X'.  Williams,  I  Chand.  (Wis.) 
22 ;  Caples  v.  Central  Pac.  R.  Co.,  6 
Nev.  265. 

Order. — To  entitle  a  party  to  costs 
they  must  be  given  in  the  order  upon 
the  motion,  and  the  amount  must  be 
fixed  by  the  court.  Chadwick  v. 
Brother,  4  How.  Pr.  (N.  Y.  Supreme 
Ct.)  283;  Morrison  v.  Ide,  4  How.  Pr. 
(N.  Y.  Supreme  Ct.)  304. 

Demurrer. — Costs  awarded  on  a  de- 
murrer to  part  of  a  pleading  are  final 
and  not  interlocutory  costs,  and  a 
judgment  must  be  rendered  on  all  the 
issues  before  they  are  recoverable. 
Palmer  v.  Smedley,  13  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  185 ;  Fales  v.  Globe 
Knitting  Co.,  51  Hun  (N.  Y.)  487,  21 
N.  Y.  St.  Rep.  708. 

Refusal. — Where  costs  of  a  motion 


are  disallowed,  they  cannot  be  taxed  as 
final  costs  in  the  cause.  Van  Wyck  v. 
AUiger,  4  How.  Pr.  (N.  Y.  Supreme 
Ct.)  164. 

3.  Banta  v.  Marcellus,  2  Barb.  (N. 
Y.)  373  ;  Saratoga,  etc.,  R.  Co.  v.  Mc- 
Coy, 9  How.  Pr.  (N.  Y.  Supreme  Ct.) 
339;  Guth  V.  Lubach,  73  Wis.  131. 

Insufficient  Notice. — A  party  against 
whom  a  motion  is  made  is  entitled  to 
costs  where  he  appears,  and  objects 
that  the  notice  is  too  short.  Donaldson 
V.  Jackson,  9  Wend.  (N.  Y.)  450, 
Anonymous,  18  Wend.  (N.  Y.)  578. 

Ex  Parte. — Where  notice  has  been 
served  on  a  party  to  file  a  pleading  and 
he  still  omits  to  do  so,  costs  of  an  ex 
farte  motion  to  compel  him  to  file  it 
are  allowed.  Langbein  v.  Gross,  14 
Abb.  Pr.  N.  S.  (N.  Y.  C.  PI.)  412. 

One  improperly  procuring  an  order 
from  a  judge  ex  parte  must  pay  costs 
on  a  motion  to  vacate  it.  Dows  v. 
Parker,  4  N.  Y.  Leg.  Obs.  384. 

4.  Johnson  v.  Provincial  Ins.  Co.,  11 
Mich.  41;^  ;  People  v.  Highway  Com'rs, 
15  Mich.'5i8;  Brett  v.  Hood,  i  Cai.  (N. 
Y.)  343,  Col.  &  C.  Cas.  259,  Anony- 
mous, 4  Cow.  (N.  Y.)  157. 

Motion  Becoming  Unnecessary.  — 
When  the  object  for  which  a  special 
motion,  of  which  notice  was  given,  was 
attained,  and  the  party  making  the  mo- 
tion wouW  have  been  entitled  to  the 
effect  of  the  motion  if  it  had  been 
made,  he  was  not  subjected  to  the  costs, 
though  he  countermanded  the  notice 
and  omitted  to  bring  on  his  motion. 
Lisher  v.  Parmelee,  i  Wend.  (N.  Y.)  22. 

Motion  for  Double  Purpose. — Though 
a  notice  of  a  motion  cannot  be  with- 
drawn or  countermanded  without  pay- 
ment of  the  costs  of  the  motion,  yet 
where  a  motion  is  noticed  for  two  pur- 
poses, the  moving  partj'  ma\-  withdraw 
the  motion  as  to  the  one  part,  leaving 
it  still  pending  as  to  the  other,  without 
payment  of  the  costs  of  the  motion. 
Walkenshaw   v.   Perzel,  32   How.   Pr. 
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2.  In  Special  Proceedings  costs  are  generally  by  statute  made 
discretionary  with  the  court,  when  not  otherwise  expressly  pro- 
vided for.^ 

3.  In  Courts  of  Special  Jurisdiction. — And  courts  of  limited 
special  jurisdiction  are  generally  given  discretionary  power  over 
costs  in  proceedings  therein.* 

XI.  Taxation  of  Costs — 1.  What  Is  Taxable — a.  In  General 
— (i)  Between  Party  and  Party. — The  taxation  of  costs  and  fees 
as  between  party  and  party  is  regulated  by  the  statutory  fee  bill, 
and  items  not  provided  for  therein  may  not  be  taxed  in  the  bill 
of  costs.* 


(N.  Y.  Super.  Ct.)  310,  7  Robt.  (N.  Y.) 
606. 

1.  Potter  V.  Durfee,  44  Hun  (N.  Y.) 
197;  Hornellsville  Electric  R.  Co.  v. 
New  York,  etc.,  R.  Co.,  83  Hun  (N. 
Y.)  407;  Matter  of  Cortland,  etc.,  R. 
Co.,  98  N.  Y.  336;  Matter  of  Lima  R. 
Co.,  6S  Hun  (N.  Y.)  252;  Matter  of 
New  York,  etc.,  R.  Co.,  26  Hun  (N. 
Y.)  592,  63  How.  Pr.  (N.  Y.)  123;  Oak 
Hill  Cemetery  Assoc,  v.  Pratt,  60  Hun 
(N.  Y.)  578;  "Matter  of  Wells  Avenue 
Sewer,  46  Hun  (N.  Y.)  534,  12  N.  Y. 
St.  Rep.  567;  Barnes  v.  Smith,  104 
Mass.  363. 

Under  the  Montana  Code  Civ.  Pro., 
i)  495,  providing  that  a  plaintiiT prevail- 
ing in  special  proceedings  in  the  nature 
of  an  action  shall  be  entitled  to  costs 
as  of  course,  a  wife  successfully  institut- 
ing habeas  corpus  proceedings  against 
her  husband  for  the  custody  of  their 
infant  children  may  recover  costs  of 
the  proceedings  from  him.  State  v. 
Newell,  13  Mont.  302. 

Motion  Costs  cannot  be  Allowed  on  a 
special  proceeding.  Matter  of  Pierce,  12 
How.  Pr.  (N.  Y.  Supreme  Ct..)  532. 

2.  Orphans'  Courts. — The  question  of 
costs  in  litigations  in  the  Orphans' 
Court  is  entirely  within  the  discretion 
of  that  court,  and  is  not  reviewable  on 
appeal.  Brown  v.  Johns,  62  Md.  333; 
Bantz  V.  Bantz,  52  Md.  686;  Levy  v. 
Lew,  28  Md.  21;;  Stokelv's  Estate,  19 
Pa.  St.  476;  Lusk's  Estate,  150  Pa.  St. 
517;  Toomey's  Estate,  k^o  Pa.  St.  535; 
White  -'.  Littlefield,  7  How.  (Miss.)  406. 

3.  Stafford  v.  Bryan,  2  Paige  (N.  Y.) 
45;  Kenney  v.  Vanhorn,  2  Johns.  (N. 
Y.)  107;  Fuller  v.  Mattice,  14  Johns. 
N.  Y.)  13^7;  Barber  v.  West  Stock- 
bridge  R.  Co.,  4  Hill  (N.  Y.)  547; 
Merritt  v.  Gosman,  2  Den.  (N.  Y.) 
186,  2  How.  Pr.  (N.  Y.)  83;  Boynton 
V.  Dormott,  3  How.  Pr.  (N.  Y.  Su- 
preme Ct.)   232;  Forster   v.    Kane,   i 


Dem.  (N.  Y.)  67;  Smith  v.  McLaugh- 
lin, 77  111.  596;  Anonymous,  20  N.  J. 
L.  112;  Dedekam  v.  Vose,  3  Blatchf. 
(U.S.)  153;  Lyell  t'.  Miller,  6  McLean 
(U.  S.)  422. 

The  Power  of  a  Court  or  of  Any  Officer 
thereof  to  tax  for  costs,  disbursements, 
or  charg«s  at  law  or  in  equity,  is  con- 
fined to  business  done  in  court  in  the 
progress  of  a  cause,  except  where  the 
statute  otherwise  provides.  Lynch  v. 
Meyers,  3  Daly  (N.  Y.)  256. 

Statutory  Amount  Ctoverns. — Where 
the  fee  to  be  charged  for  a  particular 
service  is  fixed  by  law,  the  person  ren- 
dering the  service  is  restricted  to  the 
statutor}'  fee,  and  he  cannot  recover  on 
a  quantum  meruit.  Smith  v.  Mc- 
Laughlin, 77  ni.  596. 

Services  Not  Provided  for.  —  Often 
services  are  rendered  for  which  no 
compensation  is  provided  by  statute 
and  which  should  properly  be  repaid, 
but  costs  are  given  by  statute,  and  the 
court  and  taxing  •  officers  have  no 
authority  to  extend  the  provisions  of 
the  statute  to  meet  such  cases.  Anony- 
mous, 20  N.J.  L.  112. 

Where  the  decree  in  proceedings  for 
divorce  directed  that  all  costs,  ex- 
penses, and  disbursements  should  be 
paid  by  the  plaintiff  out  of  his  property, 
the  defendant  is  not  thereby  entitled  to 
include  in  her  costs  bills  of  items  not 
taxable  as  costs;  to  obtain  payment  of 
necessary  expenses  not  provided  for, 
application  should  be  made  to  the  court 
for  a  further  allowance  for  that  pur- 
pose. White  -'.  White  (Cal.  1893),  33 
Pac.  Rep.  399. 

The  Service  of  a  Writ  is  the  com- 
mencement of  a  suit  for  the  purpose  of 
taxing  costs.  Randall  v.  Bacon,  49 
Vt.  20. 

Removal  to  Federal  Court. — Items  of 
costs  which  would  have  been  taxable  in 
favor  of  a  party  in  a  state  court,  on  a 
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(2)  Between  Attorney  and  Client. — But-  the  fee  bill  is  not 
intended  to  regulate  the  fees  of  counsel  and  other  expenses  and 
charges  as  between  attorney  and  client,  nor  the  power  of  a  court 
of  equity  in  administering  funds  under  its  control  to  make  such 
allowance  to  the  parties  out  of  the  fund  as  justice  and  equity 
may  require.^ 

(3)  Costs  Arising  after  Judgment. — Costs  arising  necessarily  in 
the  regular  course  of  a  suit  subsequent  to  the  judgment  may  be 
taxed. *^ 

judgment  for  him,  are  not  taxable  in  his 
favor  on  a  judgment  for  him  in  a  Cir- 
cuit Court  of  the  United  States,  after 
the  removal  of  the  cause  into  said  fed- 
eral court,  unless  such  items  are  tax- 
able under  the  United  States  statutes. 
Clare  v.  National  City  Bank,  14 
Blatchf.  (U.  S.)  445;  Chadbourne  v. 
German-American  Ins.  Co.,  31  Fed. 
Rep.  625. 

Motions. — In  the  absence  of  evidence 
to  the  contrary,  it  must  be  presumed 
that  motions  for  which  costs  were 
taxed  were  "ordinary  motions,"  and 
the  allowance  of  a  greater  amount  than 
that  authorized  for  "ordinary  motions" 
is  error.     Abbott  v.  Johnson,  47  Wis. 

239- 

Fixed  Sum  or  Items. — In  New  Tork, 
it  has  been  held  that  in  an  action  of 
debt  on  a  money  bond,  where  judg- 
ment goes  by  default,  the  costs  are  not 
limited  to  a  fixed  sum,  but  may  be 
taxed  bv  items.  Turner  v.  Davis,  2 
Den.  (N.  Y.)  1S7. 

The  Interpretation  of  the  Terms 
"costs"  and  "disbursements,"  in  taxing 
costs,  it  is  said,  must  be  liberal,  accord- 
ing to  the  sense  intended,  rather  than 
technical.  Dauntless  Mfg.  Co.  v.  Davis, 
24  S.  Car.  536. 

In  Alassachusetts,  the  term  "all  legal 
costs,"  in  an  agreement  settling  a  suit, 
Avas  held  to  include  charges  for  travel 
and  attendance,  and  the  other  items 
that  inure  to  the  benefit  of  the  attor- 
ney, as  well  as  clerk's,  officers',  and 
witnesses'  fees.  James  v.  Bligh,  11 
Allen  (Mass.)  4. 

Basis  of  Calculation. — The  law  meas- 
ures the  expenses  incurred  in  conduct- 
ing the  prosecution  of  a  suit  by  the 
taxable  costs.  Lindsey  v.  Parker,  142 
Mass.  582. 

1.  Louisiana  State  Lottery  Co.  v. 
Clark,  16  Fed.  Rep.  20;  Trustees  v. 
Greenough.  1015  U.  S.  527;  Porter  v. 
English,  I  Phila.  (Pa.)  85. 

Payment  Out' of  Fund.  —  When  per- 
sonal representatives  and  other  trustees 


are  entitled  to  costs  out  of  a  fund,  it  is 
a  general  rule  that  the  costs  will  be 
taxed  as  between  solicitor  and  client, 
and  reasonable  counsel  fees  will  be  al- 
lowed such  trustee  when  he  finds  it 
necessary  to  employ  counsel.  McKim' 
V.  Handy,  4  Md.  Ch.  228. 

Kinds  'of  Costs. — In  Wilson  v.  Stark, 
47  Mo.  App.  116,  the  court  held  that 
there  are  two  kinds  of  costs,  (i)  those 
allowed  and  fixed  by  statute,  which  it  is 
primarily  the  duty  of  the  clerk,  as  a 
ministerial  function,  to  tax  after  rendi- 
tion of  judgment,  and  (2)  those  which 
require  judicial  allowance  before  the 
authority  to  tax  the  same  is  conferred 
and  which  must  be  specially'  allowed 
by  the  court  to  be  taxed  by  the  clerk. 
The  latter  class  are  properly  subdi- 
visible into  two  classes :  one,  in  the 
nature  of  indemnity,  for  which  judg- 
ment is  required  to  be  speciallj'  given, 
and  which  therefore  form  a  compo- 
nent part  thereof,  and  are  to  be  distin- 
guished from  the  costs  which  are 
adjudged  in  addition  thereto  by  name; 
the  other,  where  the  charge  does  not 
become  a  component  part  of  the  judg- 
ment, though  requiring  judicial  allow- 
ance. Only  such  costs  fall  within  the 
first  subdivision  as  are  made  to  do  so  in 
consequence  of  some  statute  by  force  of 
which  they  become  a  component  part 
of  the  gross  sum  for  which  the  judg- 
ment is  given. 

The  Surrogate,  in  Neiv  Tork,  has  no 
power  to  award  an  arbitrary  allowance 
for  counsel  fees,  and  such  fees  as  may 
be  taxable  are  to  be  allowed  to  the 
party,  and  not  to  the  attorney.  Devin 
V.  Patchin,  26  N.  Y.  441 ;  Reed  v.  Reed, 
52N.  Y.651. 

2.  Dufour  V.  Kious,  91  Ind.  409; 
Dean  v.  Susade,  37  N.J.  L.  50;  Pitts- 
burgh, etc.,  R.  Co.  V.  Eiwood,  79 
Ind.  306. 

In  Nezv  Tork,  it  has  been  held  that 
in  absence  of  statute  to  the  contrary, 
costs  accrued  to  the  sherifT,  clerks,  or 
others  since  the    rendition  of  the  judg- 
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(4)  Disbursements.  —  Although,  as  has  been  noticed  above, 
disbursements  are  not  costs  proper,  they  are  frequently  allowed 
to  be  taxed  as  costs.* 

b.  Attorney's  Fees — (i)  Appearance  or  Docket  Fee. — The 
allowance  of  an  attorney's  appearance  or  docket  fee  is  often 
provided  for  by  the  fee  bill ;  ^  but  although  there  may  be  more 


ment,  are  no  part  of  the  judgment,  and 
if  the  judgment  debt  is  paid,  the  judg- 
ment stands  discharged ,  and  no  proceed- 
ing can  be  had  under  it  to  collect  such 
fees.  Craft  v.  Merrill,  14  N.Y.  456;  Jack- 
son V.  Anderson,  4  Wend.  (N.  Y.)  474. 

Attachment  in  Supplementary  Pro- 
^ceedings. — The  costs  of  an  attachment 
issued  to  enforce  the  order  of  the  court 
in  proceedings  supplementary  to  execu- 
tion, are  to  be  taxed  as  costs  of  special 
proceedings  other  than  the  action.  See- 
ley  r;.  Black,  35  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  369. 

1.  Woolsey  v.  O'Brien,  23  Minn.  71 ; 
Barnhart  v.  Kron,  88  Cal.  447. 

The  Dishursements  in  a  trial  of  the 
right  of  property  before  a  sheriff  have 
no  connection  with  the  costs  of  the  ac- 
tion, and  the  sheriff  cannot  tax  his  fees 
and  charges  thereon  in  the  original  ac- 
tion. Schneider  v.  Sears,  13  Oregon  69. 

Dishursements  Not  Properly  Taxable. 
— Fees  paid  in  a  foreclosure  proceeding, 
for  unofficial  search  of  title  by  a  law- 
yer's title  insurance  company.  Equi- 
table L.  Assur.  Soc.  t'.Olyphant,  19  Civ. 
Pro.  Rep.  (N.  Y.  Supreme  Ct.)  20,  57 
Hun  (N.  Y.)  414, 32  N.  Y.  St.  Rep.  704 ; 
Equitable  L.  Assur.  Soc.  v.  Hughes, 
125  N.  Y.  106,  32  N.  Y.  St.  Rep.  706,  19 
Civ.  Pro.  Rep.  (N.  Y .)  166,  10  N.  Y. 
Supp.  796. 

Stenographer's  Fees  and  Sum  Paid 
for  Preparation  of  Maps. — Provost  v. 
Farrell,  13  Hun  (N.  Y.)303;  Colton  f. 
Simmons,  14  Hun  (N.  Y.)  75  ;  and  even 
where  the  stenographer's  minutes  were 
procured  by  the  party  to  enable  him 
to  propose  amendments  to  the  case, 
Pfaudler  Barm  Extracting  Bunging 
Apparatus  Co.  v.  Sargent,  43  Hun  (N. 
Y.)  154- 

Surveyor's  fees  for  survey  and  plans 
used  on  trial.  Rother^'  v.  New  York 
Rubber  Co.,  24  Hun  (N.  Y.)  172. 

Experts. —  Expense  of  plans,  measure- 
ments and  compensation  to  experts  be- 
yond their  fees  as  witnesses.  Mark  v. 
"Buffalo,  87  N.  Y.  184. 

Stationery. — Sums  paid  for  stationerj' 
by  committee  or  receiver.  In  re  Col- 
vin's  Estate,  4  Md.  Ch.  126. 


Commission  to  Take  Testimony. — Sums 
paid  to  commissions  to  take  testimony 
in  another  state,  and  for  witnesses  at- 
tending before  the  commissioner.  Perry 
V.  Griffin,  7  How.  Pr.  (N.  Y.  Supreme 
Ct.)  263 ;  but  contra  in  Finch  v.  Cal- 
vert, 13  How.  Pr.  (N.  Y.)  13. 

Service  of  Subpoenas  upon  witnesses. 
Pierrepont  v.  Lovelass,  4  Hun  (N.  Y.) 
681. 

The  fee  paid  by  the  city  chamberlain 
upon  the  return  of  the  defendant's  de- 
posit in  court  as  security  to  stay  pro- 
ceedings on  appeal.  McLean  v.  Jeph- 
son,  26  Abb.  N.  Cas.  (N.  Y.  Supreme 
Ct.)  40,  13  N.  Y.  Supp.  834. 

In  Wisconsin,  the  expense  of  examin- 
ing plaintiffs  before  trial,  under  Wis. 
Rev.  Stat.,  §  4096,  is  properly  taxable 
as  a  disbursement.  Arpin  v.  Bowman, 
83  Wis.  54. 

2.  County  Attorney.  —  In  an  action 
prosecuted  by  the  county  attorney,  an 
attorney's  fee  is  taxable  as  part  of  the 
costs  as  well  as  if  the  action  were  pros- 
ecuted by  a  private  citizen.  State  -'. 
Boyd,  85  Iowa  740 ;  State  v.  Douglass, 
75  Iowa  432;  Farr  v.  Seaward,  82  Iowa 
221. 

In  Utah,  by  statute,  it  is  made  the 
duty  of  the  county  prosecutor  to  ap- 
pear in  an  action  concerning  a  tax  in 
which  the  county  is  interested.  Hence, 
one  who  is  defeated  in  a  suit  against 
the  collector,  has  been  held  not  to  be 
liable  for  the  latter's  attorneys'  fees. 
Ryan,  etc..  Cattle  Co.  v.  Slaughter,  6 
Utah  278. 

Discontinuance. — Upon  a  discontinu- 
ance, the  attorney's  fee  taxable  as  costs 
is  payable  to  the  attorney  of  the  party 
opposed  to  the  one  paying  the  costs. 
Hamilton  v.  Hamilton,  10  Pa.  Co.  Ct. 
Rep.  255. 

Proctors'  Fees. — The  taxable  fees  of 
proctors  and  advocates,  upon  the  settle- 
ment of  an  administrator's  or  executor's 
account  before  a  surrogate,  cannot  ex- 
ceed those  allowed  by  law,  in  similar 
cases,  to  counsellors  and  solicitors  in 
chancery.  Halsey  t'.  Van  Amringe,  6 
Paige  (N.  Y.)  12. 

In    Federal    Practice. — Section    824, 
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than  one  party  on  each  side  only  one  fee  is  usually  allowed  to 
be  taxed  for  each  set  of  parties,^  and  the  fee  is  generally  not 


U.  S.  Rev.  Stat.,  provides  that  "on  a 
trial  before  a  jury,  in  civil  or  criminal 
causes,  or  before  referees,  or  on  a  final 
hearing  in  equity  or  admiralty,  a 
docket  fee  of  twenty  dollars  "  is  to  be 
allowed. 

Final  Hearing. — The  consideration 
of  a  bill  is  a  final  hearing  when  it  re- 
sults in  the  final  disposition  of  a  cause, 
and  this  entitles  a  party  to  the  docket 
fee,  Andrews  v.  Cole,  20  Fed.  Rep. 
410;  or  there  is  a  final  hearing  when  a 
hearing  on  the  merits  is  had,  Wooster 
V.  Handy,  23  Fed.  Rep.  49;  Mercartney 
V.  Crittenden,  24  Fed.  Rep.  401.  But  in 
Louisville,  etc.,  R.  Co.  v.  Merchants' 
Compress,  etc.,  Co.,  50  Fed.  Rep.  449, 
it  was  held  that  the  solicitor's  docket 
fee  of  $20  upon  final  hearing  is  not  con- 
fined to  cases  tried  upon  the  merits,  but 
is  taxable  by  the  defendant  where,  after 
a  decree  refusing  a  preliminary  injunc- 
tion, complainant  dismisses  his  bill. 

Under  this  statute,  it  has  been  ad- 
judged that  the  fee  is  taxable  when- 
ever the  trial  is  entered  upon  by  the 
swearing  of  a  jury  in  a  common-law 
case,  or  by  the  introduction  of  testi- 
mony or  the  opening  of  the  argument 
upon  a  final  hearing  in  equity  or  ad- 
miralty. The  Bay  City,  2  Flipp.  (U. 
S.)  703;  Williams  v.  Morrison,  32  Fed. 
Rep.  682.  But  see  Cleaver  v.  Traders 
Ins.  Co.,  40  Fed.  Rep.  863. 

An  Original  Proceeding  in  the  Su- 
preme Court  to  compel  the  judge  of  an 
inferior  court  to  proceed  in  a  pending 
cause,  is  a  civil  case  wherein  a  docket 
fee  in  favor  of  the  attorney  of  the  pre- 
vailing party  is  taxable  as  costs.  Ex  p. 
Hughes,  114  U.  S.  548. 

Referee. — A  special  master  in  chan- 
cery is  not  a  "referee"  within  the 
meaning  of  the  statute.  Central  Trust 
Co.  V.  Wabash,  etc.,  R.  Co.,  32  Fed. 
Rep.  684.  Nor  is  an  intervener  in  an 
equity  case,  though  prevailing,  entitled 
to  have  taxed  the  docket  fee  of  $20. 
Central  Trust  Co.  xk  Wabash,  etc.,  R. 
Co.,  32  Fed.  Rep.  684. 

Copies  of  an  Answer  required  b}'  the 
rules  of  court  to  be  furnished,  are  tax- 
able, though  there  be  no  hearing  or  de- 
cision in  a  case  in  the  United  States 
Circuit  Court,  but  no  docket  fee  is  al- 
lowable. Yale  Lock  Mfg.  Co.  v.  Colvin, 
14  Fed.  Rep.  269. 

On  Dismissal. — Where  a  suit  is  dis- 


missed in  the  United  States  Circuit 
Court  for  want  of  prosecution,  or  on 
complainant's  motion,  no  docket  fee  is 
taxable.  Ryan  v.  Gould,  32  Fed.  Rep. 
754;  Consolidated  Bunging  Appa- 
ratus Co.  V.  American  Process  Fer- 
mentation Co.,  24  Fed.  Rep.  658;  New 
York  Belting,  etc.,  Co.  v.  New  Jersey 
Car  Spring,  etc.,  Co.,  32  Fed.  Rep. 
755  !  Wigton  v.  Brainerd,  28  Fed.  Rep. 
29,  24  Blatchf.  (U.  S.)  18.  Contra, 
Partee  v.  Thomas,  27  Fed.  Rep.  429. 

Demurrer. — A  hearing  upon  a  de- 
murrer is  a  final  hearing  within  the 
statute,  and  entitles  the  successful  de- 
fendant to  the  docket  fee  of  $20.  Price 
V.  Coleman,  22  Fed.  Rep.  694;  Greener 
T'.  Steinway,  23  Blatchf.  (U.S.)  378, 
48  Fed.  Rep.  708. 

Where  a  demurrer  to  a  suit  in  equity 
is  overruled  and  defendant  has  leave 
to  answer,  no  docket  fee  is  taxable 
under  section  824,  McLean  v.  Clark, 
23  Fed.  Rep.  861. 

The  Hearing  of  Exceptions  in  Admir- 
alty in  the  nature  of  a  special  demurrer 
is  not  a  final  hearing.  The  Anchoria, 
23  Fed.  Rep.  669. 

Three  Attorney's  Trial  Fees,  of  $20 
each,  were  allowed  a  defendant  who, 
after  the  plaintiff  had  had  a  verdict  in 
the  United  States  Circuit  Court,  was 
twice  successful  on  new  trials.  Schnie- 
der  V.  Barney,  ig  Blatchf.  (U.  S.) 
143;  American  Diamond  Rock  Boring 
Co.  V.  Sheldon,  28  Fed.  Rep.  217. 

Appeal. — Where  the  judgment  .was 
aflirmed  on  an  appeal  to  the  United 
States  Circuit  Court  of  Appeals,  a  $20 
attorney's  fee  was  charged  upon  the 
plaintiff  in  error.  Kansas  City,  etc., 
R.  Co.  V.  McDonald,  60  Fed.  Rep.  522. 

Under  the  Statutes  of  Missouri,  the 
docket  fee  of  $20  provided  by  section 
824,  U.  S.  Rev.  Stat.,  is  not  recoverable. 
Central  Trust  Co.  v.  Wabash,  etc.,  R. 
Co.,  32  Fed.  Rep.  6S4. 

Exception  to  Master's  Report. — A  so- 
licitor's fee  for  an  overruled  exception 
to  a  master's  report,  in  the  United 
States  Circuit  Court,  does  not  consti- 
tute a  proper  item  of  the  bill  of  costs, 
under  section  824,  U.  S.  Rev.  Stat.  Gar- 
retson  w.  Clark,  17  Blatchf.  (U.  S.)  2^6. 

1.  Bedel  v.  Goodall,  26  N.  H.  92; 
Bunday  v.  State,  6  Ind.  398. 

Where  several  actions  to  enforce 
liens  are  consolidated,  and  the  judgment 


227 


Volume  V. 


Taxation  of  Costs. 


COSTS. 


What  Is  Taxable. 


allowed  for  appearance  upon  collateral  proceedings  in  the  suit.^ 
To  justify  the  taxation  of  the  fee  there  must  bean  appearance  by 
the  attorney  * 

One  Prosecuting  or  Defending  His  Own  Suit  in  proper  person,  unless  he 
is  an  attorney,  will  not  be  allowed  to  tax  the  fee.* 

(2)  Reasonable  Fees  for  Services. — As  a  general  rule,  in  the 
absence  of  statute,  substantial  counsel  fees  cannot  be  taxed  as 
costs  in  favor  of  a  successful  party  in  suits  either  at  law  or  in 
equity,*  but  express  statutory  provision  is  frequently  made  for 


fixing  the  rights  of  lien  claimants  is 
affirmed  on  the  appeal  of  the  debtor, 
the  heir  claimants  together  constitute 
the  "  prevailing  party,"  and  but  one 
attorney's  fee  can  be  taxed.  AUis 
V.  Meadow  Spring  Distilling  Co.,  67 
Wis.  16. 

The  Same  Solicitor  Appearing  for  dif- 
ferent defendants  in  the  same  suit,  can- 
not charge  a  separate  bill  for  each,  nor 
charge  more  than  once  for  services  per- 
formed for  all  jointly,  or  performed 
only  once,  although  such  defendants 
sever  in  their  defenses.  Wendell  v. 
Lewis,  8  Paige  (N.  Y.)  613. 

Where  Several  Causes  are  embraced  in 
one  notice,  attorney's  and  counsel  fee 
in  each  cause  is  taxable  on  motion, 
though  but  one  set  of  papers  can  be 
charged.  Conkling  v.  Bloodgood,  12 
Wend.  (N.  Y.)  279. 

1.  Dodge  V.  Stanhope,  55  Md.  113. 

Upon  a  Hearing  before  Referees  an  at- 
torney's fee  is  not  taxable.  Baker  v. 
Blodget,  I  Vt.  141 ;  Kelly  v.  The  Topsy, 
45  Fed.  Rep.  486. 

On  Appeal  from  an  Award,  no  at- 
torney's fee  is  taxable.  Mount  Joy 
Bank  v.    Greider,   5    L.   Bar.  31  May, 

1873- 

Special  Examiner. — Attorney's  fees 
for  the  examination  of  witnesses  before 
a  master  or  special  examiner  are  not 
taxable  as  costs.  Strauss  v.  Meyer,  22 
Fed.  Rep.  467. 

Order  to  Show  Cause.  —  A  party 
brought  into  court  on  a  rule  to  show 
cause,  which  he  resists,  is  entitled  to 
charge  a  retaining  fee  as  part  of  his 
costs.  Burt  V.  Crosby,  9  Wend.  (N. 
Y.)  460. 

In  Wisconsin,  the  taking  of  testimony 
before  a  referee  appointed  to  take  and 
report  the  same  to  the  court,  is  held  to 
be  a  trial  of  the  cause  within  the  Wis- 
consin statutes  as  to  costs,  and  the  usual 
fee  for  attendance  thereon  may  be 
taxed.     Hill  v.  Durand,  58  Wis.  160. 

2.  Brown  v.  Blanchard,  40  Mich.  61 ; 


People  V.  Steuben  C.  P.,  12  Wend.  (N. 
Y.)  200;  Duncan  v.  Erickson,  82  Wis. 
128. 

Where  the  defendant  in  error,  after 
notice  of  hearing,  appears  in  good 
faith  to  argue  the  case,  but  the  plaintiflF 
in  error  neglects  to  file  the  record  and 
fails  to  appear,  such  defendant  is  en- 
titled to  an  attorney's  fee  as  for  a  hear- 
ing.    Clark  V.  Sable,  44  Mich.  i. 

3.  Verplanck  v.  Mercantile  Ins.  Co., 
I  Edw.  Ch.  (N.  Y.)  46;  Willard  v.  Har- 
beck,  3  Den.  (N.  Y.)  260;  Gorse  xk 
Parker,  36  Fed.  Rep.  840. 

4.  Williams  v.  MacDougall,  39  Cal. 
80;  Constant  v.  Matteson,  22  111.  546; 
Cooper  V.  McNeil,  9  111.  App.  97; 
Otoe  County  v.  Brown,  16  Neb.  394; 
Blake  v.  Blake,  13  Iowa  40;  Newell  v. 
Sanford,  13  Iowa  463. 

The  fees  which  parties  have  to  pay 
counsel  for  asserting  their  rights  are 
not  considered  as  costs.  Melancon 
XK  Robichaud,  19  La.  357;  Ellery  v. 
Amelung,  2  Martin  (La.)  242;  Eimer 
V.  Eimer,  47  111.  373  ;  New  Jersey  Mut. 
L.  Ins.  Co.  V.  Corbin,  12  Phila, 
(Pa.)  257. 

And  in  California,  the  attorney's 
fee  allowed  the  claimant  of  a  mechanic's 
lien  on  appeal  from  the'judgnicr.t  of 
the  lower  court,  in  which  the  judgment 
was  affirmed,  was  held  not  to  be  a  part 
of  the  costs,  though  resembling  them  in 
being  incident  to  the  judgment.  Schal- 
lert-Ganahl  Lumber  Co.  v.  Neal,  94 
Cal.  192. 

A  Receiver  paid  fees  to  his  attorney 
forprofessional  service  and  advice  in  re- 
gard to  the  management  of  the  property 
impounded ;  these  fees  were  adjudged 
to  be  costs  of  administration,  and  not 
taxable  as  costs  in  the  litigation  against 
the  losing  party.  St.  Louis  "'.  St.  Louis 
Gas- Light  Co.,  11  Mo.  App.  243,  87 
Mo.  224. 

A  receiver  was  directed  by  order  of 
court  to  surrender,  to  trustees  in  bank- 
ruptcy, the  fund  in   his  hands,  except 
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the  taxation  of  reasonable  attorney's  fees  for  services  rendered  in 
the  conduct  of  a  suit.* 


so  much  as  was  legally  necessary  to 
defray  costs  and  expenses  of  collecting 
the  fund  and  securing  it  till  the  order 
of  surrender  was  passed.;  the  exception 
was  held  to  include  the  expense  of  filing 
the  bill  and  collecting  the  assets  by 
the  receiver,  including  a  counsel  fee 
from  the  filing  of  the  bill  till  the  assets 
were  demanded  on  petition  of  the  trus- 
tees, and  costs  of  service  of  the  receiver 
and  his  counsel  up  to  the  time  the  fund 
was  ordered  to  be  surrendered.  Selig- 
man  t'.  Saussy,  60  Ga.  20. 

Various  Proceedings — Contempt. — In 
proceedings  for  contempt,  a  reasonable 
attorney's  fee  may  be  taxed  as  costs. 
Stahl  t".  Ertel,  62  Fed.  Rep.  920. 

Partition.  —  In  proceedings,  not 
amicable,  for  partition  and  assignment 
of  dower,  attorney  fees  of  the  prevail- 
ing party  cannot  be  taxed  against  the 
other  party  as  costs.  Strawn  v.  Strawn, 
46  111.  412.  See  Waters  v.  Waters,  49 
Mo.  385;  Grubbs'  Appeal.  82  Pa.  St.  23. 

ConstructioTi  of  Will.  —  Where  a 
widow  brings  an  action  for  the  con- 
struction of  a  will,  to  enable  her  to  sell 
a  part  of  the  estate,  and  the  various 
claimants  under  the  will  answer  and 
ask  affirmative  relief,  she  will  not  be 
required  to  pay  their  attorney's  fees. 
Urey  v.  Urey,  86  Ky.  354. 

AIes7ie  Profits. — In  an  action  for 
mesne  profits,  the  costs  which  may  be 
recovered  are  only  the  legal  and  taxable 
costs  of  an  ejectment  suit,  not  includ- 
ing attorney's  fees.  White  v.  Clack,  2 
Swan  (Tenn.)  230. 

Wrongful  Attachment .  —  Counsel 
fees  and  other  expenses  of  litigation 
cannot  be  recovered  as  damages  for 
wrongful  attachment  except  where  they 
are  made  taxable  as  costs  by  statute,  or 
in  cases  of  fraud,  malice,  or  oppression. 
Haeussler  v.  Laclede  Bank,  23  Mo. 
App.  282. 

Courts  of  Equity  will  award  counsel 
fees  as  costs  only,  in  general,  where 
the  relief  granted  would  otherwise  be 
nugatory,  either  through  the  contu- 
macy of  the  opposite  party  or  from 
some  other  cause.  Williams  v.  Mac- 
Dougall,  39  Cal.  80. 

Fee  Out  of  Fund. — As  between  party 
and  party,  the  complainant's  counsel 
has  a  right  to  be  paid  extra  counsel 
fees  out  of  a  fund  belonging  to  a  defend- 
ant, unless  employed  to  obtain  or  create 


such  fund  for  the  joint  benefit  of  both 
parties.  If  the  interests  of  the  parties 
are  adverse,  only  legal  taxable  costs 
ean  be  allowed  to  one  party  as  against 
the  other.  Ryckman  v.  Parkins,  5 
Paige  (N.Y.)  543. 

Guardian  Ad  Litem. — A  reasonable 
attorney's  fee  may  be  taxed  as  costs  in 
favor  of  a  guardian  ad  litem  prosecut- 
ing or  defending  a  suit  for  infants. 
Ames  V.  Ames,  151  111.  280. 

Matters  ex  Contractu. — In  Maryland, 
it  has  been  held  that  in  all  matters 
arising  ex  contractu.,  the  prevailing 
party  is  not  entitled  to  recover  the  fee 
which  he  may  have  paid  his  attorney. 
Wallis  V.  Dilley,  7  Md.  237. 

In  Lien  Cases. — Where  several  actions 
to  enforce  mechanics'  liens  upon  the 
same  building  are  tried  in  one,  and  the 
rights  of  all  the  claimants  are  deter- 
mined therein,  though  some  of  them 
stand  on  the  record  as  plaintiffs  and 
others  as  defendants,  the  costs  should 
be  taxed  as  though  all  were  plaintiflfs, 
and,  on  judgment  in  their  favor,  the 
taxable  disbursements  of  each  should 
be  taxed,  but  only  one  attorney's  fee. 
Allis  V.  Meadow  Spring  Distilling  Co., 
67  Wis.  16. 

In  Admiralty. — Counsel  fees  will  not 
be  allowed  in  actions  for  seamen's 
wages  unless  there  be  special  reasons 
for  granting  them.  The  Elizabeth 
Frith,  Blatchf.  &  M.  Adm.  195. 

1.  Briggs  V.  St.  Louis,  etc.,  R.  Co., 
Ill  Mo.  168;  Wortman  v.  Kleinschmidt, 
12  Mont.  316;  Marshall  v.  Grove,  10 
Pa.  Co.  Ct.  Rep.  532;  Biles'  Appeal, 
119  Pa.  St.  105,  21  W.  N.  C.  (Pa.) 
493;  Grubb's  Appeal,  82  Pa.  St.  23; 
State  V.  Durein,  46  Kan.  695 ;  Merrill 
t'.  Jones,  39  Neb.  763;  Hanover  F.  Ins. 
Co.  V.  Gustin,  23  Ins.  L.  J.  651,40  Neb. 
828;  Johnson  v.  Blanks,  68  Tex.  495; 
Redecker  v.  Bowen,  15  R.  I.  52. 

In  an  action  to  determine  a  disputed 
title,  though  in  form  an  action  for  parti- 
tion, the  fees  of  the  plaintifif's  attorneys 
cannot,  under  lotva  Code,  §  3297,  be 
taxed  as  part  of  the  costs.  McClain  n. 
McClain,  52  Iowa  272. 

Mechanic's  Lien. — Under  a  statute  al- 
lowing the  court  to  tax  an  attorney's 
fee  in  favor  of  the  plaintiff,  in  a  suit  to 
foreclose  a  merchanic's  lien,  when 
fifteen  liens  were  foreclosed  in  one 
proceeding,    a    fee    of    ,$io    for    each 
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c.  Fees  of  Various  Officers. — The  fees  payable  to  clerks 
of  courts,  sheriffs  and  marshals,  auditors,  jurors,  and  various  other 
officers  of  the  court,  for  their  services  in  the  suit,  usually  form 
proper  items  for  taxation.^ 


claim  was  held  to  be  not  unreasonable. 
Forbes  v.  Willamette  Falls  Electric 
Co.,  19  Oregon  61.  And  $250,  in  a 
suit  to  foreclose  eleven  liens,  was  not 
excessive.  Jewell  v.  McKay, 82  Cal.  144. 

1.  Clerk  Fees. — Burton  v.  State,  16 
Lea  (Tcnn.)  135;  Packer  v.  Corlett,  71 
Iowa  249 ;  Herod  v.  Lawler.  20  111.  610; 
Nunnelly  v.  Smith,4  Baxt.  (Tenn.)  310; 
Flaacke  v.  Jersey  City,  33  N.J.  Eq.57; 
Page  V.  Bettes,  19  Mo.  App.  624. 

Fees  paid  the  clerk  for  certifying 
copies  which  are  not  required  by  law 
to  be  certified,  cannot  be  recovered  as 
costs.  Edmondson  v.  Mason,  16  Cal. 
386.  Clerks  cannot  charge  a  fee  for 
taxing  costs  where  no  costs  are  recov- 
ered. Rodes  V.  Reese,  4  B.  Mon.  (Ky.) 
586. 

Sheriff. — A  fee  should  be  allowed  a 
sheriff  for  serving  a  writ  of  mandamus, 
and  taxed  in  the  bill  of  costs.  Fergu- 
son V.  State,  31  N.  J.  L.  289. 

Custody  of  Levied  Goods. — The  ex- 
pense of  the  custody  of  goods  levied 
upon,  under  a  distress  warrant,  before 
being  released  by  bond,  is  to  be  deter- 
mined by  the  court  and  taxed  as  costs, 
and  if  the  cause  of  action  is  extinguished 
pendente  lite  no  costs  are  recoverable. 
Poppers  V.  Meager,  33  III.  App.  20; 
Leadville  City  Bank  v.  Tucker,  7  Colo. 
220;   McKeon  f .  Ilorsfall,  88  N.  Y.  429. 

In  Massachusetts,  it  has  been  held 
that  an  officer's  charges  for  "custody" 
and  "a  keeper"  of  attached  personal 
property  for  several  weeks  on  the  de- 
fendant's premises,  cannot  be  legally 
included  in  the  taxable  costs  of  the  ac- 
tion.    Cutter  V.  Howe,  122  Mass.  541. 

Subpoenaing  Witnesses  not  residing 
within  the  county  where  the  action  is 
tried,  or  an  adjoining  one,  does  not  en- 
title the  sheriff  to  a  fee  therefor,  in  /«- 
diana.  Alexander  v.  Harrison,  2  Ind. 
App.  47. 

Service  by  Private  Person. — Where  a 
private  person,  or  a  person  other  than 
the  authorized  officer,  serves  a  subpoena, 
no  fees  are  taxable  for  such  service. 
Hannibal,  etc.,  Plank  Road,  etc.,  Co.  v. 
Bowling,  53  Mo.  311 ;  Chicago,  etc.,  R. 
Co.  V.  Dunning,  18  HI.  494. 

Proof  of  Service  of  papers,  where 
proof  is  not  usually  necessary,  is  not 
taxable,  but  service  of  an  injunction  is 


an  exception.  Putnam  v.  Ritchie,  7 
Paige  (N.  Y.)  42. 

Constructive  Mileage. — A  sheriff  is 
not  entitled  to  constructive  mileage  for 
bringing  prisoners  and  witnesses  from 
the  penitentiary  to  attend  trial,  and 
where  several  are  brought  at  once,  or 
can  be  properly  so  brought,  mileage  for 
one  trip  only  can  be  charged.  Barnes 
V.  Marion  County,  54  Iowa  482. 

Jury  Fees. — Sherer  v.  Hodgson,  i 
Binn.(Pa.)  535.  Though  atrial  occupy 
but  part  of  a  day,  if  there  is  no  other 
jury  trial  on  the  same  day  a  full  day's 
jury  fee  should  be  charged  up.  State 
V.  Verwayne,  44  Iowa  621. 

Plaintifi  must  pay  the  costs  of  sum- 
moning a  special  jury,  struck  on  the 
defendant's  motion,  and  tax  them  in  his 
bill  of  costs.  Den  v.  Stigar,  4  N.  J. 
L.  411. 

The  per  diem,  mileage,  and  board  of 
jurors  in  a  criminal  trial,  though  not 
technically  costs  in  a  case,  are,  as  be- 
tween counties,  a  burden  to  be  borne  by 
that  county  wherein  the  crime  was  com- 
mitted. So  held  in  Kansas,  in  a  case 
where  a  change  of  venue  was  granted. 
Shawnee  County  t^.  Wabaunsee  County, 
4  Kan.  312. 

Auditors. — "Auditors'  fees  are  con- 
sidered part  of  the  costs,  and  as  such 
are  always  included  in  every  general 
award  of  costs  against  a  plaintiff  or 
defendant ;  and  the  payment  of  them 
may  be  enforced  against  the  party 
properly  chargeable  in  the  first  in- 
stance, in  the  same  summary  manner 
as  any  other  costs.  But  in  some  cases 
it  becomes  a  matter  of  doubt  who  is 
properly  chargeable  in  the  first  instance 
with  auditor's  fees.  *  *  *  It  has  been 
held  that  in  all  cases  where  an  account 
is  necessary  in  any  manner  to  ascertain 
the  claim  of  a  party,  he  alone  is  charge- 
able, although  he  may  not  have  es- 
pecially desired  the  account;  in  all 
other  cases,  where  a  party  particularly 
instructs  the  auditor  to  state  an  account 
in  a  certain  way,  he  alone  is  charge- 
able." Dorsey  v.  Hammond,  i  Bland 
(Md.)  463  ;  Lincoln  v.  Taunton  Copper 
Mfg.  Co.,  13  Allen  (Mass.)  276;  St. 
Joseph's  Orphan  Asylum's  Appeal,  38 
Pa.  St.  535 ;  Moore  s  Appeal,  50  Pa. 
St.  250. 
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d.  Stenographer's  Fees. — The  fees  of  a  stenographer  for 
his  services  in  the  suit,  especially  when  appointed  by  the  court, 
are  usually,  but  not  universally,  allowed  to  be  taxed  as  costs.* 


Marshal. — The  San  Jacinto,  30  Fed. 
Rep.  266. 

Accountant. — In  a  suit  for  an  account- 
ing, an  allowance  was  properly  made 
for  a  reasonablesum  paid  by  complain- 
ant to  a  competent  accountant,  where 
his  services  were  necessary  and  of  use 
to  all  parties.  Godfrey  v.  White,  43 
Mich.  171. 

In  Faulkner  v.  Hendy,  79  Cal.  265, 
it  was  held  that,  In  a  case  where  the 
services  of  an  expert  accountant  are 
necessary  to  a  proper  presentation  and 
determination  of  a  suit,  to  make  the  ex- 
pense thereof  taxable  costs  he  should 
be  appointed  by  and  act  under  the  di- 
rection of  the  court.  If  either  party 
employs  an  expert  accountant  for  his 
own  benefit,  the  other  partj'  should 
not  be  requ'red  to  compensate  him. 

Masters'  Fees  paid  by  defendant  on 
an  accounting  are  properly  charged 
against  the  plaintiff,  where  tlie  final 
decree  is  for  the  defendant.  American 
Diamond  Drill  Co.  v.  Sullivan  Mach. 
Co.,  23  Blatchf.  (U.  S.)  144. 

The  compensation  of  a  master  in 
equity,  as  regards  the  party  who  is 
charged  with  the  payment  thereof,  is 
said  to  be  costs  and  not  a  fee.  Bradley 
V.  West  Chester  St.  R.  Co.,  160  Pa. 
St.  72. 

Receiver. — Where  a  person  is  en- 
joined from  carrying  on  his  business, 
and  a  receiver  is  appointed  to  take 
charge  thereof,  at  plaintiff's  request, 
the  compensation  for  the  receiver's 
services  is  taxable  as  cost  against  the 
plaintiff,  the  losing  party.  St.  Louis 
V.  St.  Louis  Gas  Light  Co.,  87  Mo. 
223. 

A  Constable  attached  a  boat,  which 
was  ordered  to  be  sold  as  perishable 
property.  The  plaintiff  on'  trial  ob- 
tained judgment  against  the  defendant, 
which  was  afterwards  set  aside  and 
judgment  rendered  for  the  defendant. 
It  was  held  that  the  cost  and  charges 
of  keeping  the  boat  should  be  taxed  as 
costs  in  the  cause,  but  that  the  consta- 
ble had  no  lien  on  the  proceeds  of  the 
sale  for  the  expense  of  keeping  the 
boat.     Snead  v.  Wegman,  27  Mo.  176. 

In  Vermont,  the  statute  allowing  as 
costs  a  reasonable  sum  for  the  fees  of 
an  officer  in  securing  attached  property 
is   not  inapplicable  where   the  attach- 


ment is  made  b}'  lodging  a  copy  in  the 
town  clerk's  office,  since  its  preserva- 
tion is  often  essential.  Willey  v,  Lara- 
way,  64  Vt.  566. 

Auctioneer. — A  sheriff  is  not  author- 
ized to  employ  an  auctioneer  to  sell 
goods  on  execution  and  charge  a  com- 
mission therefor.  Lord  v.  Richmond, 
38   How.  Pr.  (N.  Y.  Super.  Ct.)  173. 

1.  Wright  V.  Wilson,  98  Ind.  112; 
Beebe  v.  Wells,  37  Kan.  472  ;  McDon- 
ald V.  Burke,  2  Idaho  995 ;  The  E. 
Luckenback,  19  Fed.  Rep.  847;  Barkly 
V.  Copeland,  86  Cal.  493 ;  Maltby  f. 
Plummer,  73  Mich.  539;  Kuhnlee  v. 
Charles  City,  36  Iowa  99. 

In  Pennsylvania,  five  dollars  for  each 
meeting  was  held  to  be  a  reasonable 
compensation  for  a  stenographer  em- 
ployed by  an  examiner  of  the  Orphans' 
Court  to  take  testimony  and  make 
a  transcript.  Drinkhouse's  Estate,  i 
Pa.  Dist.  I?.ep.  92,  9  Lane.  L.  Rev.  150; 
II  Pa.  Co.  Ct.  Rep.  145,  30  W.  N.  C. 
(Pa.)  306. 

A  Custom  among  Stenographers  of 
computing  two  and  one-half  folios  to 
the  page  without  actual  count  will  not 
prevail  in  estimating  the  number  of 
folios.     Maltby  v.  Plummer,  73  Mich. 

539- 

Evidence  of  time  spent  by  stenogra- 
phers must  be  given,  to  justify  the  tax- 
ing of  a  fee  for  their  services.  Gilbert 
f.  Deshon  (Supreme  Ct.),  40  N.  Y.  St. 
Rep.  799,  16  N.  Y.  Supp.  36. 

Losing  Party. — In  Michigan,  it  has 
been  held  that  costs  for  stenographer's 
fees  cannot  include  anything  for  taking 
the  testimony  of  the  losing  party. 
Dickinson  v.  Seaver,  44  Mich.  624. 

"Case"  Pending. — Under  Missouri 
Laws  1S87,  p.  146,  allowing  a  fee  of 
three  dollars  for  stenographers  when- 
ever one  should  be  appointed  in  a  case 
pending,  a  proceeding  by  garnishment 
in  an  attachment  suit  was  held  not  to 
be  a  "case "within  the  purview  of  the 
law.  Mechanics,  etc..  Bank  v.  Glaser, 
40  Mo.  App.  371. 

Michigan. — The  expense  of  the  prep- 
aration of  the  bill  of  exceptions  by  a 
stenographer  cannot  be  taxed  as  costs 
in  the  Supreme  Court  of  Michigan,  but 
only  the  amount  paid  for  copy  furnished 
the  printer  can  be  so  taxed.  Thurstin 
V.  Luce,  61  Mich.  486. 
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And  an  agreement  between  the  parties  that  his  fees  may  be  so 
taxed  will  be  binding,  dnd  will  have  the  effect  of  submitting  to 
the  court  the  question  as  to  the  sum  to  be  allowed.^ 

Fees  for  Copy  of  Minutes. — The  fees  of  a  stenographer  for  a  copy  of 
his  minutes  are,  however,  seldom  permitted  to  be  taxed.^ 


In  Washington,  expense  incurred  for 
stenographer's  fees  in  the  successful 
prosecution  of  a  felony,  if  allowed  at 
all,  must  be  paid  bj  the  county  in 
which  the  prosecution  occurred,  and  it 
cannot  compel  payment  thereof  by  the 
state,  a  stenographer  being  a  mere  con- 
venience, not  authorized  by  statute. 
State  V.  Grimes,  7  Wash.  445. 

Cases  In  Which  Stenographer's  Fees 
were  Not  Allowed. — See  Provost  v.  Far- 
rell,  13  Hun  (N.  Y.)303;  Colton  v. 
Simmons,  14  Hun  (N.  Y.)  75  ;  Scott  v. 
Alexander,  27  S.  Car.  15;  Tingley  v. 
Bellingham  Bay  Boom  Co.,  5  Wash. 
644;  The  William  Branfoot,  52  Fed. 
Rep.  390,  8  U.  S.  App.  129. 

1.  In  re  Barnes  (Mo.  1886),  4  West. 
Rep.  302. 

A  stipulation  that  the  parties  shall 
pay  the  stenographer's  fees  in  equal 
proportion,  was  held  to  include  an 
extra  copy  of  his  minutes  ordered  by 
the  referees.  Mark  v.  Buffalo,  87  N. 
Y.  184. 

2.  Bell  V.  Pate,  48  Mich.  640  ;  Cole  v. 
Ingham  Circuit  Judge,  77  Mich.  619; 
Drinkhouse's  Estate,  i  Pa.  Dist.  Rep. 
929,  Lane.  L.  Rev.  150,  11  Pa.  Co.  Ct. 
Rep.  145,30  W.N.  C.  (Pa.)  306;  Pfaud- 
ler  Barm  Extracting  Bunging  Appara- 
tus Co.  V.  Sargent,  43  Ilun  (N.  Y.) 
154;  Marks  v.  Culmer,  7  Utah  163. 

In  Indiana  they  are  taxable.  Wright 
V.  Wilson,  98  Ind.  112. 

Ne-iV  Tork.  —  Under  N.  Y.  Code 
Civ.  Pro.,  §  289,  the  court  may  direct, 
by  an  order  made  at  the  trial  or  any 
time  afterwards,  that  half  the  expense 
of  the  stenographer's  minutes,  required 
in  order  to  aid  the  court  in  reaching  a 
decision  in  an  action  tried  at  special 
term,  be  paid  by  each  of  the  parties; 
and  the  amount  so  paid  becomes  a 
necessary  disbursement.  King  r>.  Mun- 
zer,  31  Abb.  N.  Cas.  (N.  Y.  Super. 
Ct.)  4S2,  30  N.  Y.  Supp  347. 

Carbon  Copies  of  stenographer's  notes 
of  testimony  for  use  of  the  party  or  his 
attorney  are  not  taxable.  Atwood  v. 
Jaques,  63  Fed.  Rep.  561. 

Settlement  of  Bill  of  Exceptions. — 
Where  the  plaintiff  in  error  has  paid 
for  a  transcript  of  the  stenographer's 


minutes  for  the  use  of  his  counsel  in 
settling  the  bill  of  exceptions,  the 
amount  so  paid  is  not  taxable  as  costs 
in  the  Supreme  Court.  Hayes  v.  Liv- 
ingston, 35  Mich.  371;  Detroit,  etc.,  R. 
Co.  T'.  Hayt,  55  Mich.  347;  Thurstin. 
V.  Luce,  61  Mich.  486. 

Where  the  court  refused  to  order  the 
stenographer  to  file  a  copy  of  the  testi- 
mony, but  certified  that  portions  of 
such  testimony,  procured  at  appellant's 
expense,  were  necessary  to  the  settle- 
ment of  the  bill  of  exceptions,  and  were 
used  before  him,  the  cost  thereof  was 
properly  taxed.  French  n.  Fitch,  68 
Mich.  115;  Maynard  v.  Vinton,  59 
Mich.  155.  And  see  Turner  v.  Mus- 
kegon Mach.,  etc.,  Co.,  97  Mich.  634. 

Former  Trial. — Costs  of  copies  of  the 
stenographer's  notes  of  the  first  trial,  for 
the  use  of  a  party  on  a  second  trial,  are 
not  taxable  as  a  disbursement.  Hamil- 
ton V.  Butler,  19  Abb.  Pr.  (N.  Y. 
Super.  Ct.)  446,  30  How.  Pr.  (N.  Y.) 
36;  Matter  of  Metropolitan  El.  R.  Co. 
(Supreme  Ct.),  18  N.  Y.  Supp.  899, 
46  N.  Y.  St.  Rep.  138. 

In  Flood  V.  Moore,  2  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.),  91,  it  was  held 
that  the  cost  of  a  copy  of  a  stenog- 
rapher's minutes  of  a  former  trial,  ob- 
tained in  good  faith,  to  be  used  on  a 
second  trial  as  a  necessary  means  of 
proving  what  certain  witnesses  testified 
on  the  first  trial,  was  taxable  in  the 
party's  costs,  if  he  prevailed. 

On  Appeal. — The  expense  of  a  copj' 
of  the  stenographer's  minutes  has  been 
held  to  be  taxable  as  a  reasonable  and 
necessary  disbursement  on  appeal, 
when  it  is  proven  that  the  copy  was 
necessary  to  enable  the  respondent  to 
prepare  amendments  to  the  case.  Ste- 
vens V.  New  York  El.  R.  Co.  (Super.- 
Ct.),  9  N.  Y.  Supp.  707. 

In  Washington,  stenographer's  min- 
utes of  the  trial  in  the  court  below  were 
adjudged  to  be  not  a  proper  item  of 
costs  recoverable  on  appeal,  whether 
procured  to  aid  the  preparation  of  the 
statement  of  facts  on  appeal,  or  used  as 
the  statement  itself.  Brown  -'.  Wine- 
hill,  4  Wash.  98.  See  also  /«  re  Fin- 
ney's  Will,  27  ^linn.  280. 
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e.  Surveyor's  Fees. — Fees  for  the  services  of  surveyors  are 
usually  not  taxable,  but  the  rule  is  not  universal,  and  they  may 
be  taxed  in  some  states,  especially  when  the  survey  is  ordered  by 
the  court. 1 

/.  Depositions  and  Commissions  to  Take  Testimony. — 
The  expenses  of  taking  depositions  and  executing  commissions 
to  take  testimony  may  be  taxed  in  the  bill  of  costs  ;  and  the  mere 
fact  that  testirriony,  taken  in  good  faith,  is  not  used  at  the  trial, 
is  not  sufificient  reason  for  disallowing  the  taxation  of  costs  there- 
for.   See  article  Depositions. 

g.  Printing,  and  Transcribing  —  (i)  In  General.  —  The 
expense  of  necessary  printing  and  transcribing  may  generally 
be  taxed  in  the  bill  of  costs  ;*  but  in  taxing  costs  for  printing,  the 


1.  Hampton  T'.  Eubank,  4  J.  J,  Marsh. 
(Ky.)  634;  Ela  v.  Knox,  46  N.  H. 
16;  Moyamensing  v.  Cox,  C.  PI. 
Phila.,  25  Sept.,  1847;  New  Hampshire 
Land  Co.  v.  Tilton,  29  Fed.  Rep.  764; 
Rothery  v.  New  York  Rubber  Co.,  90 
N.  Y.  30;  Caldwell  x'.  Miller,  46  Pa. 
St.  233  ;  Hughes  v.  Providence,  etc.,  R. 
Co.,  2  R.  I.  493  ;  Weiss  v.  Meyer,  24 
Oregon  108. 

Order  of  Court. — Leighton  v.  Haynes, 
58  Me.  408;  Williams  x'.  Close,  14  La. 
Ann.  746. 

Both  Parties  Benefited. — Where  both 
parties  were  benefited  by  a  survey 
made  under  order  of  court,  the  ex- 
penses were  charged  equally  upon  both. 
Whipple  V.  Cumberland  Cotton  Mfg. 
Co.,  3  Story  (U.S.)  84. 

On  Nonsuit,  the  costs  of  a  survey  made 
on  motion  of  the  defendant,  against  the 
plaintiff's  wishes,  were  given  to  the  de- 
fendant. Wesley  v.  Sargent,  38  Me. 
315;  Andrews  v.  Scotton,  2  Bland 
(Md.)  629. 

In  Illinois,  the  costs  of  a  proceeding 
for  a  permanent  survey,  made  under 
the  Illinois  Act  of  1869,  and  the  ex- 
penses of  the  survey,  must  be  appor- 
tioned among  the  parties  according  to 
their  several  interests.  Stevens  v.  AU- 
man,  68  111.  245. 

2.  Mills  V.  McLoughlin,  27  W.  N. 
C.  (Pa.)  573;  Gardner  v.  Brown,  22 
Ind.  447 ;  Stafford  v.  Brvan,  2  Paige 
(N.  Y.)45. 

Foreclosure  Proceedings. — In  an  ac- 
tion to  foreclose  a  mechanic's  lien,  the 
expenses  of  copying  the  referees'  report 
and  opinion  and  of  copies  of  notices  of 
the  lien,  cannot  be  taxed  as  costs. 
Wright  V.  Reusens  (Supreme  Ct.),  15 
N.  Y.  Supp.  504. 

In  proceedings  to  foreclose  a  mort- 


gage, if  the  advertisement  is  not  pub- 
lished, and  a  tender  of  payment  on  the 
mortgage  is  meanwhile  made,  no  print- 
er's fees  are  taxable.  Myer  v.  Hart, 
40  Mich.  517. 

Interlocutory  Hearings. —  Copies  of 
papers  procured  to  be  used  on  interlocu- 
tory hearings  are  not  taxable  as  papers 
obtained  for  use  on  "trials."  Wooster 
V.  Handy,  23  Fed.  Rep.  49. 

A  RtQe  of  Court  requiring  a  cop}'  of 
each  pleading  to  be  filed  with  the 
pleading,  and  allowing  therefor  a  fee 
of  ten  cents  per  hundred  words,  and 
directing  the  same  to  be  taxed  with  the 
costs,  does  not  apply  to  a  petition  which 
consists  of  many  counts  precisely  alike, 
with  the  exception  of  dates,  etc.,  as  to 
which  a  copy  of  one  count  with  a  refer- 
ence to  the  others  will  suffice,  so  as  to 
allow  the  taxing  of  costs  for  a  copy  of 
the  whole  pleading.  Cook  v.  Chicago, 
etc.,  R.  Co.,  81  Iowa  551,  3  Inters.  Com. 
Rep.  383,  45  Am.  &  Eng.  R.  Cas.  291. 

Wisconsin. — A  fee  for  a  copy  to  file, 
in  addition  to  one  for  an  engrossed 
copy  and  a  copy  to  keep,  is  not  allowa- 
ble under  Wis.  Rev.  Stat.,  §  2921, 
allowing  twenty-five  cents  per  folio  for 
drawing,  and  twelve  cents  per  folio  for 
engrossing  and  copying.  Duncan  v. 
Erickson,  82  Wis.  128. 

Separate  costs  are  not  allowed  by 
any  statute  of  Wisconsin  for  copying 
indorsements  of  papers.  Abbott  v. 
Johnson,  47  Wis.  239. 

Louisiana. — A  statute  requiring  costs 
of  copies  of  notarial  acts  td  be  paid 
by  the  party  cast,  applies  to  proceed- 
ings by  executors  as  well  as  ordinary 
actions.  Cumming  v.  Archinard,  i  La. 
Ann.  279. 

Transcript. — A  transcript  of  proceed- 
ings   before   a    justice   of   the    peace. 
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clerk  should  limit  the  allowance  to  the  customary  rate  for  such 
work,  unless  satisfied  that  more  has  in  good  faith  been  paid,  or  a 
greater  liability  incurred.  Counsel,  however,  have  the  right  to 
have  the  printing  done  where  it  will  be  convenient  to  look  after 
the  proofs.! 

(2)  Documentary  Evidence. — The  expense  of  procuring  docu- 
mentary evidence  and  necessary  copies  of  testimony  taken  may 
also  usually  be  taxed.* 


taken  for  the  purpose  of  obtaining  legal 
advice  whether  an  appeal  shall  be 
.taken  or  certiorari  obtained,  is  not 
within  the  Pennsylt'anta  Act  of  June 
24,  1885,  relating  to  costs  of  a  transcript 
taken  for  entry  in  the  Court  of  Common 
Pleas  or  "other  purpose."  Corns,  v. 
Oldfield,  6  Kulp  (Pa.)   272. 

In  New  Jersey,  the  costs  of  printing 
the  case  cannot  be  included  by  the 
successful  party,  although  the  chancel- 
lor, by  the  Act  of  March  29,  1866,  could 
order  the  cost  of  printing  the  evidence 
to  be  included  in  the  taxed  bill.  De- 
camp V.  Crane,  21  N.J.  Eq.  545. 

Alias  Execution. — In  Tennessee,  it 
has  been  held  that  the  clerks  of  the 
different  courts  have  no  right  to  tax  a 
fee  of  fifty  cents  for  copying  the  bill  of 
costs  on  an  alias  execution.  Rice  v. 
Turner,  i  Yerg.  (Tenn.)  447. 

In  South  Carolina,  the  expense  of 
printing  papers  for  the  use  of  the  state 
Circuit  Court  is  not  taxable  as  costs, 
there  being  no  statute  so  providing. 
Scott  V.  Alexander,  27  S.  Car.  15. 

In  Computing  Folios,  useful  figures 
are  estimated  at  one  word  for  each 
figure.  Corlies  v.  Cummings,  7  Cow. 
(N.  Y.)  154. 

Printing  Testimony. — The  expense  of 
printing  testimony  for  the  convenience 
of  the  court  cannot  be  taxed  as  costs 
upon  the  losing  party.  Spaulding  v. 
Tucker,  2  Savvy.  (U.  S.)  50. 

1.  Dickinson  v.  Seaver,  44  Mich.  624. 

2.  Wentworth  v.  Griggs,  24  Minn. 
450;  Ford  V.  Louisville,  etc.,  R.  Co.,  45 
Fed.  Rep.  210;  Brewster  v.  Shuler,  38 
Fed.  Rep.  549;  Tennessee,  etc.,  R.  Co. 
V.  East  Alabama  R.  Co.,  81  Ala.  94. 

In  Jenkins  v.  Hay,  28  Md.  547, 
Miller,  J.,  said  :  "It  was  error  to  allow 
the  costs  of  the  records,  used  in  evi- 
dence ati  the  trial,  to  be  recovered  as 
part  of  the  plaintiff's  claim,  and  thus 
bear  interest  from  the  date  of  the  judg- 
ment. The  expense  of  procuring  such 
documentary'  proof  differs  in  no  respect 
from  that  of  the  attendance  of  wit- 
nesses  who    give   oral    testimony.     It 


formed  part  of  the  costs  of  the  trial  to 
be  taxed  by  the  clerk,  and  was  recover- 
able only  as  such  costs." 

The  Same  Defendants,  in  several  ac- 
tions against  them,  used  certain  docu- 
mentary evidence ;  such  evidence  was 
held  to  be  taxable  in  either  action,  but 
in  one  action  only.  Barry  v.  McGrade, 
14  Minn.  286. 

An  Abstract  of  Title,  in  an  action  of 
ejectment,  was  held  not  to  be  properly 
taxable  in  the  bill  of  costs,  Hoyt  v. 
Jones,  31  Wis.  3S9;  but  the  expense  of 
copying  records  and  deeds,  necessary  in 
evidence  in  a  suit  for  mesne  profits  in 
ejectment,  is  properly  taxable  as  costs. 
Bell  V.  Medford,  57  Miss.  31  ;  Ela  v. 
Knox,  46  N.  H.  16. 

Exemplifications. — Charges  for  exem- 
plified copies  of  foreign  documents  are 
not  taxable  as  costs.  Hanel  t'.  Baare,  9 
Bosw.  (N.  Y.)  682 ;  Leeds  f.  Loud,  2 
Miles  (Pa.)  189;  Christmas  v.  Biddle,  i 
Phila.  (Pa.)  68.  See  Jackson  v.  Root, 
18  Johns.  (N.  Y.)  336. 

Unimportant  Testimony.  —  The  ex- 
pense of  taking  and  printing  testimony, 
taken  by  the  prevailing  party  before  a 
master,  which  is  unimportant,  irrele- 
vant, or  unnecessarily  prolix,  will  be 
disallowed  in  the  bill  of  costs.  Yard 
V.  Ocean  Beach  Assoc,  49  N.  J.  Eq. 
306. 

California. — It  has  been  held  that 
when  a  party  to  an  action  orders  a 
transcription  of  the  evidence  he  must 
pay  the  cost  thereof,  and  he  cannot 
recover  the  money  so  paid,  in  whole  or 
in  part,  from  the  defeated  party,  as 
costs  or  disbursements  of  the  action. 
Barkly  v.  Copeland,  86  Cal.  493. 

A  Certificate  of  the  Secretary  of  State 
formed  a  proper  item  in  the  bill  of  costs, 
and  likewise  the  expense  of  certified 
copies  of  depositions  taken  to  per- 
petuate testimony.  Jackson  v.  Mather, 
2  Cow.  (N.  Y.)  584. 

Foreign  Statute. — Costs  of  pleading  a 
foreign  statute  will  be  limited  to  so 
much  of  the  statute  as  was  necessary, 
and  the  expense   of   setting   forth   the 
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(3)  On  Appeal — (a)  Record. — The  costs  of  printing  the  record  for 
appeal,  and  of  preparing  a  copy  thereof  for  the  printer,  when 
printing  of  the  record  is  required,  may  be  taxed  as  costs.  * 

(b)  Briefs. — And,  Hkewise,  where  printed  briefs  on  appeal  are 
required,  the  costs  of  printing  may  be  taxed  ;*  and  in  the  absence 
of  direction  the  clerk  should  tax  such  costs  without  undertaking 
to  determine  whether  the  briefs  conform  to  the  rules  of  court.* 

h.  Term,  Trial,  and  Argument  Fees — (i)  Term  Fees. — 
The  taxation  of  term  fees  is  sometimes  provided  for  by  the  fee 
bill,  but  the  number  allowed  is  usually  limited  to  three  or  five.* 


statute  in  extenso  on  the  sheets  will  not 
be  allowed.  Summerside  Bank  v. 
Ramsey,  55  N.J.  L.  122. 

Writ  of  Attachment. — Costs  will  be 
taxed,  not  only  for  the  folios  of  a  writ 
of  attachment,  but  for  the  officer's  re- 
turn thereon,  since  the  copy  which  he 
is  required  to  serve  includes  both. 
Willey  V.  Laraway,  64  Vt.  566. 

1.  Indianapolis,  etc.,  R.Co.  v.  Vance, 
96  U.S.  1594  ;  Ferguson  v.  Dent,  46  Fed. 
Rep.  88";  Botsford  v.  Murphy,  48  Mich. 
642;  Inkster  v.  Carver,  17  Mich.  64, 
Jordan  v.  Agawam  Woolen  Co. ,3  Cliff. 
(U.  S.)  239;  Salter  v.  Utica,  etc.,  R. 
Co.,  86  N.  Y.  401;  O'Connell  v.  Stat'e, 
18  Tex.  343;  Johnson  f.  Smith,  14  Tex. 
412;  Exp.  Hughes,  114  U.  S.  548. 

Record  Not  Indexed. — No  costs  will  be 
allowed  for  printing  the  record  when 
it  is  not  indexed.  Westfall  v.  Detroit, 
93  Mich.  210. 

Preparation  of  Record. — The  expense 
of  transcribing  and  printing  the  discus- 
sions of  counsel  before  a  commissioner 
in  a  case  in  equity,  as  to  the  admissi- 
bility of  evidence,  is  not  taxable  as  costs. 
Hilliker  v.  Coleman,  73  Mich.  170. 

Abstract  of  Record, — The  expense  ot 
printing  an  abstract  of  the  record  and 
evidence  is  not  taxable  in  the  Circuit 
Court,  unless  there  be  a  rule  of  court  or 
special  order  requiring  such  printing 
to  be  done.  Atwood  v.  Jaques,  63  Fed. 
Rep.  561. 

Bill  of  Exceptions. — The  fees  for 
drafting  a  bill  of  exceptions  used  on  an 
appeal,  may  be  taxed  as  costs  in  the 
trial  court.  Schwalbach  v.  Chicago, 
etc.,  R.  Co.,  73  Wis.  137. 

Where  a  bill  of  exceptions  was  used 
upon  a  motion  for  a  new  trial  which 
was  granted,  the  money  expended  in 
the  preparation  of  such  bill  of  excep- 
tions was  held  to  Ije  not  taxable  in  the 
appellate  court  on  an  appeal  from  the 
order  granting  the  new  trial.  Linne  v. 
Forrestal,  51  Minn.  249. 


A  Record  was  Destroyed  by  fire  dur- 
ing the  pendency  of  an  appeal,  and 
another  transcript  became  necessary; 
it  was  held  that  the  clerk's  fee  for 
making  out  the  second  transcript  was 
properly  included  as  part  of  the  costs 
of  the  appeal.  Moore  v.  Bayne,  75 
Tex.  665. 

2.  Robj'  Lumber  Co.  v.  Gray,  73 
Mich.  363;  Hake  v.  Brown,  44  Fed. 
Rep.  734;  Hart  v.  Marshal,  4  Minn. 
552  ;  Cooper  v.  Stinson,  5  Minn.  522. 

In  Louisiana,  it  has  been  held  that 
the  expense  of  printing  a  brief  is  not 
a  charge  properly  taxable  as  costs  of 
appeal.  Cline  v.  Crescent  City  R.  Co., 
41  La.  Ann.  1031.  And,  in  federal  prac- 
tice, it  was  adjudged  that  outlays  for 
printing  briefs  were  not  taxable  as 
costs,  even  in  cases  within  the  original 
jurisdiction  of  the  Supreme  Court.  Ex 
/.  Hughes,  114  U.  S.  548;  Gird  v.  Cali- 
fornia Oil  Co.,  60  Fed.  Rep.  loii. 

Additional  Brief. — Where  the  court 
ordered  a  reargument,  and  an  additional 
brief  was  printed,  the  costs  thereof,  not 
exceeding  ten  pages,  were  allowed  the 
successful  party.  Emry  v.  Raleigh, 
etc.,  R.  Co.,  105  N.  Car.  44. 

Time  of  Printing. — A  brief  was  not 
printed  until  after  the  aTgument  had 
commenced.  This  fact  did  not  pre- 
vent the  taxation  of  the  costs  for  print- 
ing it.  Sackett  v.  Smith,  46  Fed. 
Rep.  39. 

Unreasonable  Expense. — Where  the 
amount  actually  paid  for  printing  briefs 
seemed  unreasonable  to  the  court,  it 
did  not  deem  itself  bound  by  such 
amount  in  taxing  the  costs  of  an  ap- 
peal.    State  V.  Freidrich,  3  Wash.  418. 

3.  Fairbank  v.  Newton,  48  Wis.  384. 

4.  Duncan  v.  Erickson,  82  Wis.  128; 
Hamilton  v.  Butler,  19  Abb.  Pr.  (N. 
Y.  Super.  Ct.)  446,  30  How.  Pr.  (N. 
Y.)  36,  4  Robt.  (N.  Y.)  654;  Bird  v. 
Brooklyn,  2  Abb.  Pr.  N.  S.  (Brooklyn 
City  Ct.)  132  ;  Andrews  v.  Schnitzler, 
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(2)  Trial  Fees. — Likewise,  one  or  more  trial  fees  may  be  taxed 
in  some  states,  and  it  is  no  objection  to  the  allowance  of  the  fee 
that  the  trial  did  not  result  in  a  verdict,  though  it  may  not  be 


48  N.  Y.  Super.  Ct.  173;  Glent- 
worth  V.  Mount,  17  Abb.  Pr.  (N.  Y. 
Super.  Ct.)  15;  Shaw  v.  Dwight,  17 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  18; 
Fullerton  v.  Viall,  28  How.  Pr.  (N.  Y. 
Supreme  Ct.)  224;  Richmond  v.  Sher- 
man, 28  How.  Pr.  (N.  Y.  Supreme 
Ct. )  491;  Leonard  v.  O'Reilley,  137 
Mass.  138;  Bliss  v.  Tripp,  16  Gray 
(Mass.)  287. 

A  term  fee  is  not  taxable  for  the 
term  at  which  a  cause  was  tried.  Place 
V.  Butternuts  Woolen,  etc.,  Mfg.  Co., 
28  How.  Pr.  (N.  Y.  Supreme  Ct.) 
184. 

Unprepared  Case. — No  term  fees  of 
the  general  term  of  the  Supreme 
Court  of  New  York  are  allowable  for 
terms  when  the  case  is  not  in  condition 
to  be  argued,  or  for  the  term  at  which 
it  is  argued.  Nobis  v.  Pollock  (Su- 
preme Ct.),  13  N.  Y.  Supp.  S37. 

A  Cause  was  Reserved  Generally,  not 
by  order  of  court,  but  by  a  consent 
filed ;  no  term  fees  were  taxable  for 
the  terms  during  which  the  cause  was 
so  reserved.  Crawford  v.  Kelly,  10 
Bosw.  (N.  Y.)  697. 

A  Nonsuit  Entered  at  a  Previous  Term 
was  set  aside  upon  the  payment  of 
costs,  but  nothing  further  was  done,  at 
that  term,  with  the  case ;  it  was  held 
that  no  term  fee  was  allowable.  Ink- 
ster  V.  Carver,  17  Mich.  64. 

In  Massachusetts,  where  a  case  has 
been  erroneously  removed  to  the  appel- 
late court  from  the  Court  of  Common 
Pleas,  by  agreement  of  parties,  and 
afterwards  remitted  to  that  court,  the 
prevailing  party  may  tax  costs  for  those 
terms  during  which  the  case  was  pend- 
ing on  the  docket  of  the  appellate 
court.  Benjamin  -'.  Wheeler,  2  Allen 
(Mass.)  235. 

Proceedings  to  Limit  Liability  might 
have  been  instituted  more  promptly  in 
the  federal  court;  it  was  held  that  the 
term  fees  incurred  in  the  state  court 
before  the  institution  of  the  proceed- 
ings were  properly  allowed  against  the 
petitioners.  /«  re  The  Garden  City, 
27  Fed.   Rep.  234. 

In  Vermont,  it  has  been  held  that  in 
actions  ex  contractu  the  defendants  are 
entitled  to  tax  only  one  term  fee, 
though  they  plead  separately  where 
the  trial  is  joined  and  upon  the  general 


issue.  In  actions  ex  delicto,  the  de- 
fendants may  always  tax  separate 
travel,  and  if  they  plead  separately 
they  may  tax  separate  term  fees.  North 
Bank  v.  Wood,  11  Vt.  194;  Shrews- 
bury V.  Strong,  10  Vt.  591. 

Postponement. — Where  a  party  re- 
quests a  postponement  of  his  case,  and 
subsequently  obtains  a  verdict,  he  is 
not  entitled  to  tax  a  term  fee  for  the 
term  it  was  so  postponed.  In  general, 
the  prevailing  party  is  entitled  to  term 
fees  when  he  attends  the  circuit  pre- 
pared for  trial  and  the  cauge  is  not 
tried  through  no  fault  of  his.  Gay  v. 
Seibold,  3  Civ.  Pro.  Rep.  (Buffalo 
Super.  Ct.)  169. 

Several  Defendants. — One  of  several 
defendants  cannot  tax  term  fees  for 
terms  at  which  he  or  other  defendants 
placed  the  cause  on  the  calendar  before 
all  the  defendants  were  served  and  had 
answered.  Bowen  v.  Sweeny,  66  Hun 
(N.  Y.)  47. 

New  York  and  Massachusetts. — As 
to  cases  in  which  term  fees  are  taxable, 
in  whose  favor,  and  their  number,  see 
also  Ormsby  r.  Babcock,  4  Duer  (N. 
Y.)  680,  2  Abb.  Pr.  (N.  Y.)  253;  Liv- 
ingston V.  Vielle  Montague  Zinc  Min. 
Co.,  2  Abb.  Pr.  (N.  Y.  Super.  Ct.)  255  ; 
Forbes  v.  Locke,  8  How.  Pr.  (N.'Y. 
Supreme  Ct.),  218;  Fisher  xk  Hunter, 
15  How.  Pr.  (N.  Y.  Supreme  Ct.)  156; 
■Emmons  v.  New  York,  etc.,  R.  Co.,  17 
How.  Pr.  (N.  Y.  Supreme  Ct.)  490; 
Jackson  v.  Lynch,  32  How.  Pr.  (N.  Y. 
Super.  Ct.)  93;  Benton  v.  Bugnall,  i 
Code  R.  N.  S.  (N.  Y.  C.  PI.)  229 ;  Jen- 
nings V.  Fay,  I  Code  R.  N.  S.  (N. 
Y.  C.  PI.)  231  ;  Hendricks  v.  Bouck,  2 
Abb.  Pr.  (N.  Y.  C.  PI.)  360;  Malam  v. 
Simpson,  12  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  225,  20  How.  Pr.  (N.  Y.)  48S; 
Jackett  V.  Judd,  18  How.  Pr.  (N.  Y. 
Supreme  Ct.)  381;;  North  -•.  Sargent,  13 
Abb,  Pr.  (N.  Y.  Supreme  Ct.)  259; 
Hanna  v.  Dexter,  15  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  13:5;  Hamilton  t-.  Butler, 
19  Abb.  Pr.  (N;  Y.  Super.  Ct.)  446; 
Degener  v.  Underwood,  31^  Abb.  N. 
Cas.  (N.  Y.  Super.  Ct.)  479,  30  N. 
Y.  Supp.  399;  Kahn  v,  Coen,  31  Abb. 
N.  Cas.  (N.  Y.  C.  PI.)  478,  30  N.  Y. 
Supp.  347;  Galligan  -'.  Clark,  119 
Mass. 83;  Benjamin  v.  Wheeler,  2  Allen 
(Mass.)  235. 
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taxed  upon  a  discontinuance  before  a  trial. ^ 

(3)  Argument  Fees. — Argument  fees  are  sometimes,  by  express 
provision  of  statute,  allowed  as  costs  to  the  prevailing  party.* 

i.  Costs  of  a  Previous  Suit.— On  a  second  trial  of  a  case, 
the  costs  of  a  former  trial  have  been  allowed  to  be  taxed  as  one 
item;^  and  on  removal  of  a  case  from  a  state  to  a  federal  court, 


1.  Lafond  v.  Jetz  Kowitz,  17  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)  87. 

Jury  Failing  to  Agree.  —  Where  a 
trial  fee  is  allowed  by  statute,  it  is  prop- 
erly taxable,  whether  the  jury  does  or 
does  not  agree.  Inkster  v.  Carver,  17 
Mich.  64;  Mott  V.  Consumers  Ice  Co., 
8  Dalv  (N.  Y.)  244;  Hamilton  v.  But- 
ler, 4  Robt.  (N.  Y.)  654,  19  Abb.  Pr. 
(N.  Y.)  446,  30  How.  Pr.  (N.  Y.)  36; 
Walker  r.  Sargeant,  13  Vt.  352  ;  Pol- 
lard V.  Wheelock,  20  Vt.  370. 

Discontinuance. — Studwell  xk  Baxter, 
33  Hun  (N.  Y.)  331  ;  Sutphen  v.  Lash, 
10  Hun  (N.  Y.)  120;  Kronsberg  v. 
Mayer,  20  Civ.  Pro.  Rep.  (N.  Y.  Su- 
per. Ct.)  80,  IS  N.  Y.  Supp.  328; 
Lockwood  V.  Salmon  River  Paper  Co. 
(Supreme  Ct.),  20  N.  Y.  Supp.  967. 

A  Hearing  before  a  Referee,  to  admeas- 
ure dower  under  an  interlocutor^'  judg- 
ment, is  not  a  trial  which  entitles  the 
successful  party  to  a  trial  fee.  Price  v. 
Price,  61  Hun  (N.  Y.)  604,  41  N.  Y. 
St.  Rep.  399 ;  Taaks  v.  Schmidt,  25 
How.  Pr.  (N.  Y.  Supreme  Ct.)  340. 

Where,  as  the  result  of  a  hearing 
before  referees  in  a  special  proceeding, 
for  the  purpose  of  determining  whether 
the  petitioner  is  entitled  to  the  relief 
demanded,  a  final  order  is  made  after 
evidence  given  upon  both  sides,  a  trial 
is  had  upon  which  a  trial  fee  is  allowed. 
Matter  of  Clarke,  27  Abb.  N.  Cas.  (N. 
Y.  Supreme  Ct.),  144, 15N.Y.  Supp.  867. 

Report  Set  Aside. — Where,  for  mis- 
conduct of  the  referee,  the  report  and 
judgment  have  been  set  aside,  trial  costs 
and  referee's  fees  should  not  be  im- 
posed. O'Brien  v.  Long,  49  Hun  (N. 
Y.)  80. 

Not  Answering. — Defendants  awarded 
taxable  costs  are  not  entitled  to  a  trial 
fee  where  they  do  not  answer  or  demur 
but  simply  appear  in  the  action.  Walk- 
er V.  Porter  (Supreme  Ct.),  21  N. 
Y.  Supp.  723 ;  Cohen  v.  Cohen,  72 
Hun  (N.  Y.)  393;  Mathews  v.  Clayton 
County,  79  Iowa  510. 

Amendment. — Where,  upon  the  ap- 
plication of  the  defendant,  a  juror  is 
withdrawn,  in  order  to  allow  him  to 
amend  his  answer,  a  trial  fee    cannot 


be  taxed  against  the  defendant.  Starr 
Cash-Car  Co.  ly.  Reinhardt  (City  Ct.), 
23  N.  Y.  Supp.  733. 

Two  Trial  Fees  were  allowed  where  a 
complaint,  after  having  been  dismissed 
on  the  failure  of  the  defendant  to  ap- 
pear, was  subsequently  again  dismissed 
upon  trial,  after  the  default  had  been 
opened.  Cole  v.  Lowry,  23  Civ.  Pro. 
Rep.  (N.  Y.  C.  PI.)  113,  23  N.  Y.  Supp. 
674;  Hoffman  Brewing  Co.  v.  Voipe, 
4  Misc.  Rep.  (N.  Y.  City  Ct.)  260. 

In  Michigan,  under  How.  Stat.,  §  9004, 
providing  that  there  shall  be  allowed 
$10  for  the  trial  of  issues  of  fact  separate 
from  the  trial  of  issues  of  law,  and  $15 
for  the  trial  of  issues  of  law  and  fact  at 
the  same  term,  the  prevailing  party  in 
assumpsit  is  not  entitled  to  $15  trial 
fee  because  the  trial  of  the  issue  of  fact 
involved  a  consideration  by  the  court 
of  questions  of  law.  Beem  v.  Palmer, 
97  Mich.  491. 

Reference. — A  trial  fee  cannot  be  taxed 
for  a  reference  to  take  an  account  or  to 
ascertain  damages.  Taaks  v.  Schmidt, 
25  How.  Pr.  (N.  Y.   Supreme  Ct.)  340. 

2.  Basso  V.  Basso,  19  Abb.  N.  Cas. 
(N.  Y.City  Ct.)  173. 

On  hearing  a  motion  at  special  term 
for  a  new  trial,  the  justice,  without  de- 
ciding it,  ordered  a  reargument  before 
another  justice,  by  whom  the  motion 
was  denied.  It  was  held  that  the 
winning  party  was  entitled  to  two  argu- 
ment fees.  Guckenheimer  v,  Ange- 
vine,   16  Hun  (N.  Y.)  453. 

"Argument.'' — On  appeal  to  the  court 
of  appeals,  the  successful  party  is,  in 
New  York,  entitled  to  tax  $60  for  argu- 
ment, notwithstanding  the  case  was 
submitted"  to  the  court  by  consent  with- 
out oral  argument.  The  word  "argu- 
ment" is  not  to  be  construed  to  mean 
oral  argument  alone.  Malcolm  v. 
Hamill,  65  How.  Pr.  (N.  Y.  Super.  Ct.) 
506. 

3.  DuflFy  V.  Hickey,  68  Wis.  380. 

In  Pennsylvajiia,  it  has  been  held 
that  the  costs  of  a  prior  award,  which 
had  been  set  aside,  cannot  be  taxed  in 
the  costs.  Smith  v.  Farley,  i  T.  &  H. 
Pr.  (Pa.)7S3. 
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the  costs  incurred  in  the  former  prior  to  the  removal  may  be 
taxed  in  the  latter  ;i  but  in  a  suit  in  equity,  the  costs  of  a  pre- 
vious action  at  law  between  the  same  parties,  and  in  reference  to 
the  same  subject,  are  not  allowable.^ 

J.  Other  Items. — Among  the  other  items  commonly  taxable 
in  the  bill  of  costs,  are  costs  of  a  reference,  affidavits  used  in 
the  cause,  and  travel  and  attendance  fees ;  and  various  other 
items  which  have  been  allowed  or  disallowed  are  mentioned  in 
the  notes.* 


1  Cleaver  v.  Traders'  Ins.  Co.,  40 
Fed.  Rep.  863.  See  also  article  Re- 
moval OF  Causes. 

2.  Garvin  -'.  Watkins,  29  Fla.  151. 
In  a  bill  for  interpleader,  the  plaintiff 
need  not  offer  to  pay  the  costs  of  a  pre- 
vious suit  brought  by  one  of  the  de- 
fendants against  the  plaintiff;  such 
costs,  if  any,  should  be  taxed  in  the 
action  of  interpleader.  Orient  Ins.  Co. 
V.  Reed,  81  Cal.  145. 

An  Independent  Suit  was  had  between 
parties  other  than  those  conducting 
the  case  at  bar,  but  in  aid  of  such  case  ; 
the  costs  of  the  independent  suit  could 
not  be  taxed  in  the  other  cause.  Pear- 
man  V,  Gould  (N.  J.  1887),  6  Cent. 
Rep.  541. 

3.  Reference. — Burt  v.  Oneida  Com- 
munity, 20  Civ.  Pro.  Rep.  (N.  Y.  Su- 
preme Ct.)  167,  59  Hun  (N.  Y.)  234; 
Tinkham  v.  Meigs,  16  Mass.  4^0; 
Butcher  v.  Scott,  2  Pa.  L.  J.  287 ;  Pat- ' 
ten  V.  West  of  England  Iron,  etc.,  Co. 
(1894),  -  Qc-  ^*  ^59-  S^^  ^^s°  article 
References. 

A  Stipulation  of  the  Parties  that  the 
"  referee  herein  on  the  trial  of  an  issue 
shall  receive  $10  per  day  for  his  serv- 
ices as  such  referee,  in  lieu  of  all  other 
fees  or  perquisites,"  does  not  limit  the 
allowance  to  the  days  actually  occupied 
by  the  trial  itself.  McDonald  v.  Bry- 
ant, 73  Wis.  20. 

A  Stipulation  of  the  Attorneys  of  the 
respective  parties  to  the  suit,  that  the 
referee  shall  receive  a  greater  amount 
for  his  services  than  the  fee  allowed  by 
statute,  is  binding  on  the  parties,  and 
they  are  jointly  liable  thereon ;  but 
whether  .such  fees  can  be  taxed  against 
the  losing  partj-  or  against  both  is  not 
determined.  Malone  v.  Roby,  62  Wis. 
459;  Mark  v.  Buffalo,  87  N.  Y.  184. 

Printed  Copies. — In  New  2'ork,  it 
has  been  held  that  a  written  agreement 
signed  by  the  attorneys  for  all  parties 
is  necessary  to  entitle  the  costs  of  print- 
ing copies  of  a  referee's  report  and  of 


judgment  to  be  taxed.  Veeder  v.  Mud- 
gett,  27  Hun  (N.  Y.)  519. 

On  Appeal  from  an  award,  a  judg- 
ment fee  is  not  taxable.  So  held  in 
McCulla  ly-Opple,  3  Luz.  L.  Obs.  (Pa.) 
87.  Cotitra,  see  Butcher  v.  Scott,  2  Pa. 
L.  J.  287. 

Affidavits. — Where  an  application  for 
a  preliminary  injunction  is  defeated  by 
the  respondent,  he  will  be  allowed  the 
costs  of  the  notarial  certificates  and  the 
seal  attached  to  affidavits  used  by  him 
on  the  hearing.  Atwood  zk  Jaques,  63 
Fed.  Rep.  561. 

A  map  attached  to  pleadings,  and 
verified  by  affidavit,  is  not  taxable  in 
the  bill  of  costs  as  an  affidavit  under 
the  ]Ve-iu  Jersey  statutes.  Booream  v. 
North  Hudson  County  R.  Co.,  44  N. 
J.  Eq.  70. 

Unnecessary. — A  party  to  a  suit  had 
one  hundred  affidavits  taken  when  two 
or  three  would  have  been  sufficient; 
though  prevailing  in  the  suit,  he  was 
adjudged  to  pay  the  costs  of  ninety-five 
affidavits  and  the  transcripts  thereof. 
Sommercamp  t^.  Catlow, 'i  Idaho  N. 
S.  716. 

Examination  of  Witnesses. — The  costs 
of  an  affidavit  to  the  service  of  notice 
of  examination  of  witnesses  are  not 
taxable,  unless  necessary  upon  some 
special  application.  Rogers  v.  Rogers, 
2  Paige  (  N.  Y.)  458.  An  affidavit  of 
serving  notice  of  order  to  answer  is 
taxable  if  actually  made,  although  it  be 
afterwards  rendered  unnecessary.  Rog- 
ers V.  Rogers,  2  Paige  (N.  Y.)  458. 

For  other  cases  in  which  costs  of 
affidavits  were  not  allowed,  see  Strat- 
ton  V.  Upton,  36  N.  H.  581 ;  Boscawen 
V.  Canterbury,  37  N.  H.  467. 

Travel  and  Attendance  Fees. — Britton 
V.  Com.,  I  Cush.  (Mass.)  302;  Abbott 
V.  Penoijscot  County,  52  Me.  584. 

During  Continuance. — A  defendant  in 
an  action  was  summoned  in  another 
suit  as  the  trustee  of  the  plaintiff.  The 
pendency  of  the   trustee  suit  was  held 
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2.  Procedure— «.  By  Whom  Costs  are  to  be  Taxed. — It  is 
the  province  of  the  court  to  determine  who   shall  recover  costs, 


to  be  good  cause  for  a  continuance  dur- 
ing which  no  costs  of  travel  and  at- 
tendance were  allowed  the  plaintiff. 
Winthrop  v.  Carlton,  S  Mass.  456. 

Where,  during  a  reference,  an  action 
was  continued  from  term  to  term,  the 
party  to  whom  costs  were  awarded  was 
allowed  to  tax  his  travel  at  the  term 
when  the  rule  was  entered,  and  his  at- 
tendance from  the  commencement  of 
the  term  to  the  day  on  which  the  rule 
was  entered;  at  the  term  when  the  re- 
port was  made,  his  travel  and  attend- 
ance until  the  report  was  accepted, 
recommitted  or  discharged;  and,  at 
each  intermediate  term,  his  travel  and 
one  day's  attendance.  Hayward  v, 
Richie,  7  Mass.  2S6. 

Constructive  Travel. — A  trustee  was 
summoned  to  appear  out  of  his  county, 
but,  instead,  made  a  disclosure  before  a 
magistrate  of  his  own  county,  charging 
himself  as  trustee,  and  his  disclosure 
was  transmitted  to  court;  he  was  held 
to  be  entitled  to  retain,  out  of  the  effects 
in  his  hands,  his  constructive  travel  of 
fort}-  miles,  three  days'  attendance,  an 
attorne3''s  fee  and  the  magistrate's  fee. 
Brown  t'.  Attwood,  7  Me.  356. 

Attorneys'  Expenses. — The  traveling 
expenses  of  attorneys  in  taking  evi- 
dence and  in  attending  court  are  not 
taxable.  Wooster  v.  Handy,  33  Fed. 
Rep.  49. 

Expenses  of  Guardian  ad  Litem. — 
Where  the  legal  title  to  lands  was 
vested  in  an  infant,  and  the  party  bene- 
ficially interested  had  to  bring  the  in- 
fant into  court  in  order  to  procure  a 
divestiture  of  the  title,  the  beneficiary 
had  to  pay  the  necessary  expenses  of 
the  proceedings,  including  reasonable 
compensation  to  the  guardian  ad  litevi, 
in  the  nature  of  taxable  costs,  to  be  in- 
cluded in  the  bill  of  costs.  Carter  v. 
Montgomery,  2  Tenn.  Ch.  455. 

The  fees  of  a  guardian  ad  litem  and 
other  expenses  are  not  chargeable  to  a 
complainant  who  procures  the  appoint- 
ment of  such  guardian  for  a  minor  de- 
fendant. Hutchinson  v.  Hutchinson, 
152  111.  347,  50  III.  App.  87. 

Expert  Testimony. — Compensation  for 
the  services  of  expert  witnesses  is  not 
chargeable  in  the  bill  of  costs.  Mc- 
Donald V.  Burke,  2  Idaho  995 ; 
Hutchinson  v.  Hutchinson,  1152  111. 
347. 


Telegrams,  Messengers,  etc.  —  No 
charge  can  be  made  in  the  bill  of  costs 
for  telegrams  sent  by  a  libelant's  proc- 
tor after  the  arrest  of  a  vessel,  to  rec- 
tify a  blunder  made  by  him,  Kelly  v. 
The  Topsy,  45  Fed.  Rep.  486  ;  nor  for 
revenue  stamps  used  in  the  suit,  Fergu- 
son V.  State,  31  N.J.  L.  289;  nor  for  a 
messenger  sent  from  the  patent  office 
with  a  model,  Wooster  v.  Handy,  23 
Fed.  Rep.  49.  But,  where  maps  are 
necessarily  introduced  in  evidence, 
the  costs  thereof  are  taxable.  Lillien- 
thal  V.  Southern  California  R.  Co.,  61 
Fed.  Rep.  622. 

View. — The  expense  incurred  in  tak- 
ing a  ']ury  to  see  the  place  where  an 
accident  happened,  was  alU>wed  to  be 
taxed  by  a  federal  court  acting  in  con- 
formity with  the  practice  of  the  state 
courts.  Huntress  v.  Epsom,  15  Fed. 
Rep.  732 ;  Stockbridge  Iron  Co.  v. 
Cone  Iron  Works,  102  Mass.  80. 

Unnecessary  Notice. — Where  a  paper 
is  manifestly,  and  on  its  face,  what  it 
purports  to  be,  a  notice  that  it  is  such 
indorsed  thereupon  is  unnecessary  and 
cannot  be  taxed  for.  Crippen  7'. 
Brown,  11  Paige  (N.  Y.)  628;  Rogers 
V.  Rogers,  2  Paige  (N.  Y.)  458;  Mann 
V.  Rice,  3  Barb.  Ch.  (N.  Y.)  42. 

Tax  on  Litigation. — State  and  county 
taxes  on  litigation  have  been  held  not 
to  be  costs  proper  and  therefore  not 
recoverable  as  costs  in  a  motion  against 
the  successful  party  and  his  surety. 
State  V.  Nance,  i  Lea  (Tenn.)  644; 
State  V.  Stanley,  3  Lea  (Tenn.)  524. 

Advertisement  of  Sale. — An  assignee, 
advertising  a  sale  out  of  the  county, 
must  have  leave  therefor  incorporated 
in  the  order,  or  show  the  necessity  of 
the  extra  expense,  in  order  to  be  entitled 
to  the  costs  thereof.  Lane's  Estate,  3 
Pa.  Dist.  Rep.  162. 

In  Tennessee,  it  has  been  held  that 
where  there  are  several  executions 
levied  on  the  same  property,  only  one 
advertisement  is  necessary,  and  if 
more  than  one  be  made,  only  one  will 
be  taxed  as  costs.  Arnold  v.  Dinsmore, 
3  Coldw.  (Tenn.)  235. 

Transfer  of  Cause. — Costs  arising 
from  the  transfer  of  a  cause  from  the 
equity  to  the  jury  calendar,  under  a 
statute  which  is  declared  unconstitu- 
tional, cannot  be  recovered  against  the 
defeated   party.     Kohn   v.  Manhattan 
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but  after  such  decision  it    becomes  the  duty  of    some  officer, 
usually  the  clerk,*  though  others  have  sometimes  been  authorized, 


R.  Co.,  8  Misc.  Rep.  (N.  Y.  Super. 
Ct.)42i. 

The  Trouble  of  a  party  in  making  a 
statement  of  account  from  his  books 
at  the  request  of  the  adverse  party  can- 
not be  compensated  in  costs.  Mc- 
Nider  t'.  Sirrine,  84  Iowa  745. 

An  Agreement  of  the  Parties  to  a  suit 
that  house  rent  and  custodian  fees  shall 
be  made  a  part  of  the  bill  of  costs,  is 
binding  on  them,  and  they  cannot  com- 
plain if  such  items  are  included  in  the 
taxation  of  costs.  Debrill  v.  Bern- 
heim  (Miss.  1893),  12  So.  Rep.  336. 

In  Serving  an  Execution  for  posses- 
sion of  land,  a  charge  for  "assistance," 
or  "'extra  time  and  trouble,"  or  for  the 
use  of  a  horse  and  carriage,  is  not  al- 
lowable.   Weston  V.  Weston,  102  Mass. 

New  Tork.  —  As  to  other  items 
at  present  or  heretofore  taxable  un- 
der the  New  York  practice,  see  fur- 
ther Stafford  v.  Bryan,  2  Paige  (N. 
Y.)  45;  Bennington  Iron  Co.  t^.  Camp- 
bell, 2  Paige  (N.  Y.)  159;  Otis  v. 
Forman,  1  Barb.  Ch.  (N.  Y.)  30;  Ful- 
ton Bank  v.  Beach,  2  Paige  (N.  Y.) 
185;  Ex  p.  Johnson,  2  Paige  (N.  Y.) 
282  ;  Doe  T'.  Green,  2  Paige  (N.  Y.) 
347;  Matter  of  Hemiup,  3  Paige  (N. 
Y.)  305 ;  Lampman  v.  Hand,  4  Paige 
(N.  Y.)  120;  Denniston  v.  Vischer,  5 
Paige  (N.  Y.)  61  ;  Seebor  v.  Hess,  5 
Paige  (N.  Y.)  85;  Lloyd  v.  Brewster,  5 
Paige  (N.  Y.)  87;  Hovej'  v.  Hovey,  5 
Paige  (N.  Y.)  551 ;  Nott  v.  Hill,  6 
Paige  (N.  Y.)  9;  Putnam  v.  Ritchie,  7 
Paige  (N.  Y.)  42;  Waller  v.  Harris,  7 
Paige  (N.  Y.)  479;   Wendell  v.  Lewis, 

8  Paige  (N.  Y.)   613;  Gilchrist  v.  Rea, 

9  Paige  (N.  Y.)  219;  Eights  -'.  Wood- 
worth,  9  Paige  (N.  Y.)  391  ;  Crippen  v. 
Crippen,  11  Paige  (N.  Y.)  216;  Davis 
V.  Hawley,  11  Paige  (N.  Y.)  434; 
Adams  v.  Stevens,  Clarke  Ch.  (N. 
Y.)  536;  Ham  v.  Heermance,  3  How. 
Pr.  (N.' Y.  Supreme  Ct.)  168;  Dougliss 
V.  Atwell,  3  Civ.  Pro.  Rep.  (N.  Y.  Su- 
per. Ct.)  80 ;  Pierrepont  x>.  Lovelass,  4 
Hun  (N.  Y.)  681;  Woodruff  v.  Bar- 
ney, 1  Bond  (U.  S.)  528. 

1.  Parisher  v.  Waldo,  72  111.  71; 
Fellows  V.  Lane,  67  How.  Pr.  (N.  Y. 
Ct.  Sessions)  435;  Matthews  v.  Matson, 
3  Civ.  Pro.  Rep.  (N.  Y.  Marine  Ct.) 
157  ;   Barman  v.  Miller,  23  Minn.   458. 

The  court,  in  Pittsburgh,  etc.,  R.  Co. 


V.  Elwood,  79  Ind.  306,  said  :  "  In  this 
state,  the  usual  and  better  practice  has 
always  been  to  render  judgment  gen- 
erally for  costs  in  favor  of  the  party 
entitled  to  recover  the  same,  leaving  it 
to  the  clerk  to  tax  the  costs  which  have 
accrued,  or  may  thereafter  accrue,  in 
the  action,  from  the  books,  records  and 
papers  in  his  office,  but  reserving  to 
the  court  the  power  to  retax  such  costs 
and  make  general  orders  concerning  the 
same  when  a  proper  case  has  been  pre- 
sented for  the  exercise  of  such  a  power." 

The  amount  of  the  costs  need  not  be 
stated  in  the  judgment.  Huntington  v. 
Blakeney,  i  Wash.  Ter.  iii.  But  they 
are  not  taxable,  unless  there  is  a  judg- 
ment for  them.  Courtright  v.  Kirch- 
ner,  43  Mich.  411. 

Reference. — Where  an  action  is  had 
before  a  referee,  the  clerk  has  no  right 
to  question  the  regularity  of  the 
referee's  report.  The  decision,  award- 
ing judgment,  stands  before  the  clerk 
as  the  mandate  of  the  court,  and,  until 
vacated  and  set  aside  on  proper  appli- 
cation to  the  court,  its  direction  must 
be  obej'ed.  Ballou  v.  Parsons,  52  How. 
Pr.  (N.  Y.  Supreme  Ct.)  164. 

Compromise. — As  to  the  mode  of  tax- 
ation when  the  parties  have  com- 
promised a  suit  by  agreement,  see 
Crippen  v.  Crippen,  11  Paige  (N.  Y.) 
216. 

A  Deputy  Clerk  has  authority  to  tax 
costs.  Ellison  v.  Stevenson,  6  T.  B. 
Mon.  (Ky.)  272. 

Judgment  for  a  Certain  Sum  and  Costs, 
without  naming  the  exact  amount  of 
the  costs,  is  sufficient  authority  to  the 
clerk  to  tax  up  the  costs.  Flynn  'v. 
Edwards,  36  Fed.  Rep.  873;  Leyde  v. 
Martin,  16  Minn.  38;  Antoine  Co.  v. 
Ridge  Co.,  23  Cal.219. 

Remittitur. — When  the  court  below 
enters  judgment  upon  a  remittitur  from 
the  appellate  court  the  costs  of  the 
appeal  should  be  adjusted  by  the  clerk 
of  the  lower  court,  and  inserted  in  the 
entry  of  judgment  in  that  court.  Union 
India  Rubber  Co.  v.  Babcock,  i  Abb. 
Pr.  (N.  Y.  Super.  Ct.)  262,  4  Duer 
(N.  Y.)  620. 

Upon  Reversal  of  a  judgment  of  a 
lower  court  by  the  Illinois  Appellate 
Court,  and  refusal  to  remand  the  cause, 
the  clerk  of  the  court  below  has  no 
power  to  tax  up  the  costs  in  such  lower 
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to  tax  the  costs  ;*  that  is,  to  ascertain,  by  itemized  statement,* 
the  amount  to  be  recovered,  and  insert  the  amount  in  the 
judgment.* 

In  Practice,  the  attorney  for  the  party  who  is  awarded  costs 
usually  first  makes  out  the  itemized  statement,  which  is  called 
the  bill  of  costs,  and  presents  it  to  the  clerk  for  confirmation.'* 


court  in  the  absence  of  any  judgment 
therefor  in  the  appellate  court.  Wil- 
merton  -'.  Sample,  45  111.  A  pp.  224. 

Rules  Changed  Pending  Suit. — Where, 
pending  a  suit,  the  rule  of  taxing  costs 
is  changed  by  the  legislature,  costs  are 
to  be  taxed  according  to  the  laws  in 
force  at  the  time  of  its  termination. 
Onondaga  v.  Briggs,  3  Den.  (N.Y.)  173. 

1.  Justice  of  the  Peace. — Saunders  v. 
Tioga  Mfg.  Co.,  27  Mich.  520;  Clague 
V.  Hodgson,  16  Minn.  32Q. 

On  Appeal  from  a  Justice,  the  clerk 
of  the  court  has  no  right  to  retax  the 
costs  taxed  by  such  justice  ;  the  court 
itself  must  rectify  errors  in  such  taxa- 
tion.    Stater.  Reckards,    21   Minn.  47. 

Failure  of  a  justice  to  specify  in  his 
return  the  items  of  costs  taxed,  does 
not  render  the  judgment  erroneous. 
The  remedy  is  an  amended  return. 
Smith  -'.  Victorian,  54  Minn.  338. 

A  Judge  in  JVetv  Tork  has*  no 
authority  in  the  first  instance  to  adjust 
costs, except  for  interlocutory  purposes. 
Hanna  tJ.  Dexter,  15  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  135. 

Orders  in  the  Cause. — On  taxing  costs, 
the  judge  is  bound  by  the  orders  of  the 
court  in  the  cause.  Hite  v.  Chitten- 
den, I  N.  Y.  Leg.  Obs.  360. 

A  Commissioner  appointed  by  the 
court  to  tax  costs,  in  an  action  at  law, 
should  show  in  his  report  what  items 
of  costs  are  allowed  by  him.  Morse  v. 
Allen,  45  N.H.  571. 

In  Michigan,  a  circuit  court  com- 
missioner may  tax  costs  in  proceedings 
under  the  fraudulent  debtor's  act,  and 
issue  execution  for  their  collection  ;  and 
mandamus  lies  to  compel  him  to  do  so. 
Watson  V.  Randall,  44  Mich.  514. 

Partition. — In  Pennsylvania,  the  costs 
in  partition,  with  a  reasonable  counsel 
fee,  are  to  be  taxed  by  the  court.  Sny- 
der's Appeal,  54  Pa.  St.  67. 

A  Standing  Auditor  of  the  Court  has 
no  power  to  tax  a  marshal's  bill  of 
costs.     In  re  Rein,  8  Ben.  (U.  S.)  188. 

In  the  Absence  of  the  Ofiftcer  before 
whom  the  taxation  is  noticed  to  take 
place,  the  attorney  cannot  tax  before 
another    officer     without     giving  •  due 


notice.     Morris  v.   Sliter,  2   How.   Pr. 
(N.Y.)  36. 

In  South  Carolina,  costs  maj'  be 
taxed  against  one  not  a  party  to  the 
record,  but  who,  during  the  litigation, 
becomes  the  owner  of  the  property,  but 
the  taxation  must  be  made  by  the  court 
on  a  rule  to  show  cause,  and  it  cannot 
be  done  by  the  clerk.  State  v.  Mar- 
shall, 28  S.  Car.  559. 

2.  Wallace  v.  Flierschman,  22  Neb, 
203 ;  Walker  v.  Goldsmith,  16  Oregon 
161. 

Register's  Fees. — A  claim  for  regis- 
ter's fees  in  the  lower  court  must  be 
itemized  before  allowing  it  in  taxing 
costs.  Dickinson  v.  Seaver,  44  Mich. 
624. 

3.  Gillet  V.  Roadman,  5  Humph. 
(Tenn.)  44;  Marysville  v.  Buchanan, 
3  Cal.  212. 

When  the  clerk,  in  taxing  costs  and 
issuing  execution,  omits  to  fill  a  blank 
in  the  judgment  as  to  the  amount  of  the 
costs,  the  omission  may  be  remedied  by 
amending  the  judgment.  McLendon 
V.  Frost,  59  Ga.  350. 

4.  Ford  V.  Wright,  7  N.  H.  588; 
Morse  v.  Allen,  45  N.  H.  571 ;  Hyer  v. 
Caro,  18  Fla.  694;  Shannon  v.  Brower, 
2  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  377. 

Where  the  defendant  fails  to  an- 
swer within  the  prescribed  thirty  days, 
but  the  default  is  set  aside  on  condi- 
tion of  his  paying  the  costs  to  be  taxed, 
it  is  incumbent  upon  the  partj'  entitled 
to  the  costs  to  furnish  his  bill  or  have 
his  costs  taxed  in  order  to  apprise  the 
defendant  of  what  he  must  pay.  Con- 
ners  -'.  Osborn,  4  Wis.  280. 

Who  to  Apply. — The  clerk  of  the 
court  is  authorized  to  tax  costs  and  in- 
sert the  amount  thereof  in  the  entry  of 
judgment,  on  the  application  of  the 
prevailing  party,  but  may  not  on  the 
application  of  tlie  party  against  whom 
judgment  goes.  Ballou  v.  Chicago, 
etc.,  R.  Co.  53  Wis.  150. 

A  Witness  cannot,  on  his  own  motion,, 
have  his  unpaid  witness  fees  taxed  in 
the  bill  of  costs  against  the  losing- 
party.  O'Neil  V.  Kansas  City,  etc.,  R. 
Co.  31  Fed.  Rep.  663. 


5  Encyc.  PI.  &  Pr.— 16 
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Although  the  action  of  the  latter  is  ministerial  and  not  judicial,^ 
it  is  his  duty  to  pass  upon  the  legality  of  the  various  items 
charged,  and  to  allow  only  those  provided  for  by  statute.^ 

b.  Affidavit  to  the'  Bill  of  Costs. — An  affidavit  to  the 
bill  of  costs  is  frequently  required,  especially  to  charges  for  dis- 
bursements, and  other  items  which  do  not  appear  from  the  records 
and  files  of  the  court  r^  and  when  required,  it  must  specifically 


Eviclence. — A  bill  of  costs  is  only  evi- 
dence when  it  is  regularly  taxed. 
Richardson  v.  Cassilly,  5  Watts  (Pa.) 
449. 

1.  Abbott  V.  Mathews,  26  Mich.  176; 
Pittsburgh,  etc.,  R.  Co.  v.  Elwood,  79 
Ind.  306. 

The  taxation  of  costs  implies  an  esti- 
mate and  allowance  of  items,  the 
amounts  of  which  are  fixed  and  certain, 
or  capable  of  being  rendered  so  by  cal- 
culation or  evidence,  and  it  is  minis- 
terial rather  than  judicial  action. 
Videto  V.  Jackson  Countv,  31  Mich. 
116. 

Impeaclinient. — The  taxation  of  costs 
is  a  judicial  proceeding,  and,  like  other 
proceedings  of  that  nature,  cannot  be 
impeached  collaterally  where  the  tax- 
ing officer  had  jurisdiction.  Brady  v. 
New  York,  i  Sandf.  (N.  Y.)  569. 

2.  Gregg  V.  Crabtree,  33  111.  273; 
Miller  v.  Adams,  5  111.  195:  Newman 
■V.  Greiff,  3  Civ.  Pro.  Rep.  (iST.  Y.  Su- 
per. Ct. )  362;  Bailey  t'.  Stone,  41  How. 
Pr.  (N.  Y.  Supreme  Ct.)  346;  Rogers 
V.  Rogers,  2  Pajge  (N.  Y.)  458;  Tuck 
V.  Olds,  29  Fed.  Rep.  883;  Hair  v. 
L,ogan,  10  Ala.  431. 

In  New  York,  the  taxing  officer  is  re- 
quired to  satisfy  himself  that  the  items 
*et  forth  for  taxation  are  correct,  and 
this,  whether  the  taxation  be  opposed 
-or  not.  Crosley  v.  Cobb,  37  Hun  (N. 
Y.)  271. 

Remission  of  Excess. — Where  the 
>cierk,  in  taxing  costs  erroneously  al- 
lows too  large  a  sum,  remission  of  the 
excess  before  appeal  is  taken  will  cure 
the  defect.  Duffy  v.  Hickey,  68  Wis. 
380. 

Subsequent  Approval  by  the  Court,  on 
appeal,  of  an  item  which  the  clerk  had 
taxed  without  authority,  the  court  not 
having  allowed  it,  cures  the  irregular- 
ity.    Barman  v.  Miller,  23  Minn.  458. 

Lia-bUlty  of  the  Clerk.— The  clerk  is 
not  liable  to  the  injured  party  for  the 
whole  amount  of  the  bill  of  costs  when 
it  may  include  an  erroneous  item. 
JHerod  v.  Lawler,  20  111.  610. 

Under  a  statute  in  ///«'«o/.y,  empower- 


ing the  court  to  limit  the  number  of 
witnesses  whose  fees  are  to  be  taxed, 
action  must  be  taken  before  the  fee- 
bill  is  made  up  by  the  clerk,  but  in  all 
other  cases  the  responsibility  attending 
the  taxing  of  costs  rests  upon  the  clerk, 
and  his  action  can  be  inquired  into  only 
by  virtue  of  111.  Rev.  Stat.,  c.  33,  §  26. 
Tewes  v.  Harmon,  29  111.  App.  254. 

Auditing  OfiBcers. — Taxation  of  costs 
is  said  to  be  similar  to  the  action  of  au- 
diting officers.  Abbott  v.  Mathews,  26 
Mich.  176. 

3.  Duncombe  v.  Richards,  47  Mich. 
646;  Genesee  County  Sav.  Bank  v. 
Ottawa  Circuit  Judge,  54  Mich.  305; 
Brown  v.  Windmuller,  14  Abb.  Pr,,  N. 
S.  (N.  Y.  Super.  Ct.)  359. 

The  affidavit  at  the  foot  of  the  bill  is 
j>rtma  facie  evidence  of  its  accuracy 
until  impeached.  Kafroth  v.  Reading, 
etc.,  R.  Co.,  4  L.  Bar.  24  Aug.  1872; 
Kauflfman  v.  Oatman,  4  L.  Bar.  15  Feb. 
1873;  Young  V.  Makepeace,  108  Mass. 

233- 

Clerk's  and  Sheriff's  Costs  are  not  dis- 
bursements, and  are  not  within  the  rule 
requiring  disbursements  to  be  verified. 
Cureton  -'.  Westfield,  24  S.  Car.  457. 

Defective  Afiadavits. — A  clerk  of  the 
court  refused  to  tax  plaintiff's  costs  on 
the  ground  of  a  defect  in  the  affidavits. 
Plaintiff  prepared  new  affidavits  and 
again  applied  for  taxation  of  costs, 
notifying  the  defendant.  It  was  held, 
that  the  power  of  the  clerk  was  ex- 
hausted upon  the  first  application,  and 
that  an  order  of  court  was  necessary 
to  enable  him  to  entertain  the  second. 
Larkin    v.   Steele,    25     Hun    (N.    Y.) 

254- 

Affidavit  Wanting. — A  plaintiff  was 
not  entitled  to  costs  of  suit  because  of 
the  want  of  a  previous  affidavit ;  yet,  the 
court  having  jurisdiction  of  the  cause  of 
action,  he  was  held  to  be  entitled  to 
collect  the  costs  of  an  execution. 
Davenport  v.  Williams,  31  Leg.  Int. 
(Pa.)  269,  21  Pitts.  L.  J.  (Pa.)  20S,  3 
Luz.  L.  Reg.  (Pa.)  132. 

The  Proctor's  affidavit  that  expenses 
have  been  "actually'  incurred"  is   not 
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cover  every  item  charged,  and   items  not  so  proved  by  affidavit 
will  not  be  allowed  by  the  clerk.^ 

c.  Notice  of  Taxation — (i)  Failure  to  Give. — It  is  also 
■sometimes  required  that  notice  of  the  application  to  have  costs 
taxed,  accompanied  by  a  copy  of  the  bill  of  costs  to  be  submitted, 
must  be  served   upon   the  adverse  party  or  his  attorney  -^  but 


enough,  if  objected  to,  to  support  a  taxa- 
tion by  the  clerk.  The  Sallie  P.  Lin- 
derman,  22   Fed.  Rep.  557. 

Who  to  Make  the  Affidavit. — An  attor- 
ney employed  in  the  cause,  though  not 
the  attorney  of  record,  was  held  au- 
thorized to  verify  a  memorandum  of 
costs,  under  California  Code  Civ.  Pro., 
§  1033,  requiring  it  to  be  verified  by 
the  oath  of  the  party,  or  his  attorney 
or  agent,  or  by  the  clerk  of  his  attor- 
ney.    Yorba  f.  Dobner,  90  Cal.  337. 

Attendance  of  Witnesses. — The  affi- 
. davit  of  the  attendance  of  witnesses 
n^ed  not  be  made  by  the  party  or  his 
attorney.  Willink  v.  Reekie,  19  Wend. 
(N.  Y.)  82. 

1.  Hyerr'.  Caro,  18  Fla.  694;  Gen- 
esee County  Sav.  Bank  v.  Ottawa  Cir- 
cuit Judge,  54  Mich.  305;  Maj-nard  f. 
Vinton,  59  Mich.  155. 

It  must  appear  from  the  affidavit,  at 
■least  prima  facie,  that  the  disburse- 
ments were  necessarily  paid  or  in- 
curred. An  averment  that  thej'  have 
been  "paid  and  received"  is  not  suf- 
ficient. The  affidavit  should  also  show 
the  number  of  daj'S  and  the  dates  of  at- 
.tendance  of  each  witness.  Andrews  v. 
Cressy,  2  Minn.  67. 

An  affidavit  stating  generally  that 
the  items  of  disbursements  given  in  a 
bill  of  costs  were  'necessary  to  the 
proper  preparation  of  the  case  for  hear- 
ing" is  not  specific  enough  to  support 
the  taxation  of  the  expense  of  drawing 
and  engraving  a  map  that  has  been  re- 
turned in  the  bill  of  exceptions  and 
printed  in  the  record.  Maxwell  v. 
Bay  City  Bridge  Co.,  42  Mich.  67. 

2.  Where  the  notice  of  taxation  of 
costs  was  not  accompanied  by  an  item- 
ized bill  of  costs,  and  was  not  served 
upon  either  the  party  or  his  attorney 
in  person,  and  the  affidavit  of  service 
merely  stated  that  it  was  left  "  with  a 
person  then  in  charge  "  of  such  attor- 
ney's office,  without  giving  his  name  or 
stating  whether  it  was  his  clerk  or 
whether  the  attorney  himself  was  ab- 
sent. Held,  that  there  was  no  sufficient 
notice,  and  the  taxation  made   in  the 

-absence  of  such  party  and  his  attorney. 


and  the  judgment  which  included  the 
costs  so  taxed,  should  have  been  set 
aside  on  motion  seasonably  made. 
Johnson  v.  Curtis,  51  Wis.  595. 

In  California,  a  judgment  for  costs, 
entered  by  the  clerk,  when  no  memo- 
randum of  costs  has  been  filed  or  served 
on  the  opposite  party,  is  void.  Riddell 
V.  Harrell,  71  Cal.  254. 

Under  the  California  Code,  §  1033,  a 
cost  bill  served  and  filed  more  than 
five  days  after  the  prevailing  partj'  had 
served  upon  the  opposite  party  notice 
of  the  decision,  was  held  to  have  been 
served  and  filed  too  late.  O'Neil  v. 
Donahue,  57  Cal.  226. 

In  Wisconsin,  notice  of  taxation  was 
served  Oct.  28,  and  the  taxation  was 
made  on  Oct.  30;  such  notice  was  ad- 
judged sufficient.  Diederich  v.  Nachts- 
heim,  33  Wis.  225. 

Actual  Knowledge  of  a  Decision  has 
been  held  to  be  equivalent  to  service  of 
notice  thereof,  within  California  Code 
Civ.  Pro.,  §  1033,  limiting  the  time  of 
service  of  a  memorandum  of  costs  to 
five  days  after  notice  of  the  decision. 
Dow  V.  Ross,  90  Cal.  562. 

The  clerk  may  give  notice  of  taxa- 
tion of  costs.  Cureton  v.  Westfield,24 
S.  Car.  457. 

Who  Entitled  to. — A  party  to  an  ac- 
tion, who  does  not  appear,  is  not  en- 
titled to  notice  of  taxation  of  costs. 
Holler  V.  Apa  (C.  PL),  18  N.  Y. 
Supp.  588. 

One  who  answered,  disclaiming  and 
demanding  costs,  but  whose  answer  was 
stricken  out  as  frivolous,  and  against 
whom  no  further  proceedings  were 
taken,  was  not  entitled  to  demand 
notice  of  the  taxation  of  costs.  Adams 
V.  Myers,  61  Wis.  385. 

In  Louisiana,  it  was  held  that  where 
the  court  orders  costs  to  be  taxed 
against  a  defendant,  the  plaintiff  has 
not  such  an  interest  in  the  matter  as  to 
be  entitled  to  notice  of  the  granting  of 
the  order.  Gaines'  Succession,  46  La. 
Ann.  252. 

The  Failure  of  a  Party  to  Serve  a  bill 
of  costs  within  the  time  required  by 
law  to  prevent  the  striking  out  of  such 
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the  failure  to  give  the  notice  will  not  be  sufficient  cause  for  set- 
ting aside  the  judgment,*  although  the  taxation  maybe  set  aside 
for  irregularity.* 

(2)  Failure  to  Appear  and  Object.  —  A  party  served  with  the 
notice  who  fails  to  appear  before  the  taxing  offtcer  and  object  to 
items,  claimed  by  the  opposing  party,  which  the  former  regards 
as  erroneous,  but  which  the  officer  has  jurisdiction  to  allow,  may 
not  afterwards  urge  such  objection  before  the  court.* 

costs  from  the  judgment,  is  not  excused 
by  the  fact  that  such  bill  of  costs  was 
prepared  but  was  covered  up  by  other 
papers  and  forgotten  until  too  late  to 
serve.     Dow  v.  Ross,  90  Cal.  562. 

Betaxatlon. — Where  a  party  fails  to 
appear  on  taxation  of  costs  after  due 
notice,  he  is  not  entitled  to  apply  for 
relaxation  unless  he  excuses  such  neg- 
lect. Taylor  v.  Boardman,  16  Mich. 
506. 

Short  Notice. — Where  the  notice  of 
taxation  served  on  an  attorney  living  at 
a  distance  is  so  short  that  the  attorney' 
serving  it  has  reason  to  believe  that  the 
other  will  not  be  able  to  be  present  at 
the  taxation,  the  attorney  served  should 
not  be  concluded  by  his  failure  to  ap- 
pear. The  taxation  should  be  reviewed 
in  the  same  manner  as  if  he  had  ap- 
peared and  objected.  Goodyear  v. 
Baird,  11  How.  Pr.  (N.  Y.  Supreme 
Ct.)  377- 

1.  Rollins  V.  Kahn,  66  Wis.  658; 
Jackson  v.  Varick,  7  Cow.  (N.  Y.) 
412. 

Minnesota. — Where  a  party  has  his 
costs  taxed  and  inserted  in  a  judgment 
in  his  favor,  without  giving  notice  to 
the  other  party,  such  a  judgment  is  ir- 
regular but  not  void,  and  may  be  cor- 
rected on  proper  application.  Jakob- 
sen  V.  Wigen,  52  Minn.  6. 

2.  Perkins  v.  Davis,  16  Wis.  470; 
Dinsmoret'.  Smith,  17  Wis.  20. 

Taxation  after  the  Day  Noticed  with- 
out new  notice  is  irregular.  Bissell  v. 
Dayton,  2  How.  Pr.  (N.  Y.)  80. 

Jurisdiction. — Notice  is  not  essential 
to  the  jurisdiction  of  the  officer  on  a 
taxation,  though,  in  absence  of  notice,  a 
taxation  is  irregular.  Brady  v.  New 
York,  I  Sandf.  (N.  Y.)  569. 

3.  Latimer  v.  Morrain,  43  Wis.  107; 
Cord  V.  Southwell,  15  Wis.  211. 

In  Cross  v.  Chichester,  4  Oregon 
114,  the  court,  speaking  by  Upton,  J., 
says :  "The  practice  which  the  court 
has  endeavored  to  establish  requires,  in 
the  first  place,  simply  a  cost  bill  or 
statement    of     disbursements,     which 


must  state  the  items  separately,  spec- 
ifying the  amount  of  each  item  and 
for  what  it  is  incurred,  and  must  be 
verified.  If  any  part  of  it  is  objected  to,, 
the  objection  need  not  be  on  oath,  but 
it  must  point  out  particularly  in  what 
respect  the  claim  presented  is  wrong 
or  unfounded.  As  to  any  particular 
fact  thus  pointed  out,  the  party  who 
claims  the  item  must  state,  on  his  oath, 
such  additional  facts,  not  stated  in  the 
original  bill,  as  to  present  the  truth  in 
regard  to  the  particular  point  specified 
in  the  objection,  so  that  the  clerk  or 
the  court,  by  inspecting  the  original 
bill  or  statement,  and  the  additional 
affidavit,  sometimes  called  the  'amend- 
ed verified  statement,'  can  be  informed 
of  the  truth  of  the  matter  pointed  out 
in  the  objection." 

Where  No  Costs  can  be  Lawfully' 
Taxed  in  a  case,  the  rule  requiring  a 
party  to  make  objections  before  the 
taxing  officer  to  any  particular  item  in 
a  bill  of  costs,  in  order  to  have  the 
objection  available  on  appeal  from  the 
taxation,  does  not  apply.  Kirst  v.. 
Wells,  47  Wis.  56;  Hawkins  v.  North- 
western Union  R.  Co.,  34  Wis.  302; 
Rogers  v.  Rogers,  2  Paige  (N.  Y.) 
458,  citing  Lyon  v.  Wilkes,  i  Cow. 
(N.  Y.)  591. 

Oregon. — Objections  to  a  bill  of  costs 
should  not  be  allowed  to  be  filed  five 
months  after  the  statutory  time,  with- 
out a  showing  that  the  failure  to  file 
them  within  such  time  was  through 
mistake,  inadvertence,  surprise,  or  ex- 
cusable neglect.  Hislop  v.  Molden- 
hauer,  24  Oregon  106.  Illness  of  coun- 
sel, preventing  the  filing  of  objections,, 
has  been  held  to  excuse  the  neg- 
lect. Weiss  V.  Meyer,  24  Oregon 
108. 

Retaxation. — Though  a  relaxation  of 
costs  will  not  be  granted  on  the  ground 
of  the  allowance  of  an  improper  item, 
not  objected  to  on  the  taxation,  yet 
such  an  item  will  be  deducted  on  ap- 
plication for  a  retaxation.  Pentz  f. 
Hawley,  2  Barb.  Ch.  (N.  Y.)  552. 
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d.  Time  of  Taxation. — Costs  may  not  properly  be  taxed 
before  final  judgment, ^  and,  in  the  absence  of  statutory  provi- 
sion, they  must  be  taxed  within  a  reasonable  time  thereafter,  or 
the  right  to  them  will  be  lost.* 


1.  Small  V.  Zacharie,  4  La.  144; 
Nellis  V.  De  Forrest,  6  How.  Pr.  (N. 
Y.  Supreme  Ct.)  413.  See  Mitchell  v. 
Westervelt,  6  How.  Pr.  (N.  Y.  Supreme 
Ct.)  265,  affirmed  in  6  How.  Pro.  (N. 
Y.)  311,  note. 

Costs  ought  to  be  taxed  where  the 
judgment  is  rendered  in  the  County 
Court,  so  that  an_v  question  in  respect 
thereto  may  be  heard  with  the  ex- 
ceptions in  the  Supreme  Court.  Ellen- 
wood  7'.  Parker,  3  Vt.  65. 

Master's  Report. — Cost  of  a  suit  may 
be  taxed  after  the  court  has  refused  to 
grant  a  new  trial,  and  has  rendered  a 
decree,  though  before  the  master's  re- 
port as  to  the  amount  of  alimony. 
Mulock  V.  Mulock,  i  Edw.  Ch.  (N. 
Y.)  14. 

California. — Under  Cal.  Code  Civ. 
Pro.,  §  1033,  requiring  the  cost  bill  to 
be  filed  within  liye  days  after  verdict  or 
notice  of  the  decision,  a  cost  bill  filed 
before  the  decision  must  be  stricken 
out  as  premature.  Sellick  v.  De  Car- 
low,  95  Cal.  644. 

A  Motion  to  Tax  All  the  Costs  Accrued 
in  an  action  up  to  date  is  properly  over- 
ruled where  it  is  shown  that  some  of 
the  costs  should  not  be  taxed.  Bush  v. 
Groomes,  125  Ind.  14. 

After  Judgment  is  Satisfied,  a  party 
cannot  claim  that  costs  due  him  were 
not  taxed  and  ask  that  the  judgment  be 
remodeled  and  reentered.  Gaines  v. 
Mensing,  64  Tex.  325.  Nor  can  he  file 
an  additional  cost  bill  and  have  execu- 
tion issued  for  additional  costs.  Snipes 
-'.  Beezley,  5  Oregon  420. 

2.  State  V.  Munds,  7  Oregon  80. 
Reasonable  Time. — The  next  ensuing 

term  of  court  was  held  not  to  be  a  rea- 
sonable time  in  State  v.  Munds,  7 
Oregon  80.  But,  in  Delazvare,  the 
court  heard  an  application  for  taxation 
of  costs  as  to  the  attendance  of  wit- 
nesses at  the  term  after  trial.  Stean  v. 
Anderson,  4  Harr.  (Del.)  209. 

In  Farley  v.  Bryant,  41  Me.  400,  it 
was  held  that  the  nisi  prius  court  had 
properly  allowed  items  of  costs  to  be 
filed  after  the  expiration  of  a  year  from 
the  rendition  of  judgment,  it  appearing 
that  the  party  applying  for  leave  to 
thus  file  them  had  exercised  due  dili- 
gence ;  the  question   of   due    diligence 


being  one  of  fact  and  for  the  nisi  prius 
court  to  decide. 

After  Judgment  is  Entered  and  the 
Term  Passed,  the  judgment  cannot  be 
amended  by  inserting  other  costs  to 
which  a  party  might  have  been  entitled 
if  they  had  been  proved  before  judg- 
ment. Hyer  v.  Caro,  18  Fla.  694; 
Barnes  v.  Smith,  104  Mass.  363. 

In  Connecticut,  after  the  close  of 
the  term  in  which  a  judgment  for  costs 
has  been  awarded,  the  court  may  tax 
the  amount  of  the  costs,  and  the  clerk, 
if  he  has  left  a  blank  for  the  amount  in 
the  record,  may  fill  it  up  with  the 
amount  so  taxed,  after  which  the  judg- 
ment will  be  considered  precisely'  as  if 
the  record  had  been  fully  made  up  im- 
mediately after  its  rendition.  Calhoun 
V.  Porter,  21  Conn.  530. 

Remittitur. — Bills  of  costs,  including 
those  of  printing,  may  be  taxed  and  filed 
after  remittitur  from  the  court  of  errors. 
Northampton  Live-Stock  Ins.  Co.  v. 
Stewart,  40  N.  J.  L.  103. 

California. —  Under  section  1033  of  the 
Code  of  Civil  Procedure,  in  an  action 
tried  by  the  court,  a  memorandum  of 
costs  is  not  filed  in  time  if  it  is  filed 
more  than  five  days  after  the  party 
claiming  the  costs  had  knowledge  of 
the  decision,  though  no  notice  of  the 
decision  has  been  served  on  him  by  the 
adverse  party.  Mullally  v.  Irish- 
American    Benevolent    Soc,    69   Cal. 

559- 

Probate  Court. — A  cost  bill  in  the 
probate  court,  in  case  of  costs  for  any 
purpose  other  than  the  charges  of  offi- 
cers appointed  by  the  court,  should  be 
filed  Avithin  the  time  specified  for  filing 
cost  bills  in  civil  cases.  Ricaud's  Es- 
tate, Myr.  Prob.  (Cal.)  158. 

In  Wisconsin,  if  the  successful  party 
fails  to  tax  his  costs  within  the  sixty 
days  limited  by  Wis.  Laws,  1882,  c.  202, 
he  waives  his  rights  thereto.  Fox  River 
Flour,  etc.,  Co.  v.  Kelley,  70  Wis.  305. 

This  statute  applies  in  a  lien  action, 
as  well  as  in  other  actions,  Crocker  zk 
Currier,  65  Wis.  662 ;  but  special  pro- 
ceedings, such  as  those  for  the  con- 
demnation of  a  railroad,  do  not  come 
within  the  purview  of  the  law.  Cor- 
nish V.  Milwaukee,  etc.,  R.  Co.,  60 
Wis.  476. 
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Xn.  Review  of  Taxation — 1.  In  Lower  Court  —  a.  Proper 
Procedure.— Usually,  if  either  party  feels  aggrieved  by  the 
taxation  as  made  by  the  taxing  officer,  his  proper  course  is  not  to 
appeal  from  the  action  of  the  latter  to  a  higher  court,*  but  to 
move  in  the  court  in  which  the  costs  are  taxed  for  a  retaxation, 
or  to  appeal  to  the  court  from  the  decision  of  the  taxing  officer, 
as  the  proceeding  is  termed  in  some  states.^ 


The  granting  of  a  nonsuit  on  hear- 
ing testimony  for  both  parties  is  a  com- 
plete determination  of  the  suit  so  far 
as  the  court  is  concerned,  and  if  the 
defendant  fails  to  have  his  costs  taxed 
within  sixty  days,  he  waives  them.  Mc- 
Donough  V.  Milwaukee,  etc.,  R.  Co., 
69  Wis.  358. 

Waiver  of  Limitation. — The  effect  of  a 
stipulation,  between  parties,  that  either 
may  move  for  judgment  at  any  general 
or  special  term  upon  the  special  verdict 
rendered,  and  that  no  advantage  should 
be  taken  by  the  other  on  account  of  the 
postponement,  is  to  waive  the  limita- 
tion of  chapter  202,  Laws  1882,  and  pre- 
serve to  the  successful  party  his  right  to 
costs,  though  his  judgment  is  not  per- 
fected within  sixty  days  after  the  ver- 
dict.    Blomberg  v.  Stewart,  67Wis.  455. 

Tlie  Unsuccessful  Party  has  no  right, 
before  the  sixty  days  have  elapsed,  nor 
has  the  clerk  or  court,  to  attempt  to 
perfect  judgment  by  inserting  costs  not 
taxed  on  motion  of  the  prevailing  party. 
Hoye  V.  Chicago,  etc.,  R.  Co.,  65  Wis. 

243- 

1.  Bailey  v.  Stone,  41  How.  Pr.  (N. 
Y.  Supreme  Ct.)  346;  Allen  v.  Hickson, 
6  N.  J.  L.  409. 

South  Carolina. — Appeal  may  not  be 
taken  from  a  clerk's  taxation  of  costs 
until  judgment  has  been  had  thereon. 
Dauntless  Mfg.  Co.  v.  Davis,  24  S. 
Car.  536. 

2.  Alabatna. — Pryor  v.  Beck,  21  Ala. 
393;  Spann  v.  Cole,  13  Ala.  473;  State 
V.  Parker,  83  Ala.  269. 

California. — Petty  v.  San  Joaquin 
County,  45  Cal.  245;  Meeker -y.  Harris, 
23  Cal.  285. 

Illinois. — Miller  v.  Adams,  5  111.  195. 

Kansas. — Linton  v.  Housh,  4  Kan. 
536- 

Missouri. — Warrensburg  v.  Simp- 
son, 22  Mo.  App.  695. 

Nebraska. — Wilkinson  v.  Carter,  22 
Neb.  186;  De  Witt  i;.  Mattison,  26 
Neb.  655. 

Ne-M  York. — Beattie  v.  Qua,  11; 
Barb.  (N.  Y.)  132;  Comly  7-.  New 
York,  I  Civ.  Pro.  Rep.  (N.  Y.  Supreme 


Ct.)  306;  Matthews  v.  Matson,  3  Civ, 
Pro.  Rep.  (N.  Y.  Marine  Ct.)  157; 
Watson  V.  Gardiner,  50  N.  Y.  671  ; 
Gasz  V.  Strick  (Buffalo  Super.  Ct.),  9 
N.  Y.  Supp.  408;  Andrews  v.  Cross, 
17  Abb.  N.Cas.  (N.  Y.  Supreme  Ct.)  92. 

North  Carolina. — Wells  v.  Good- 
bread,  I  Ired.  Eq.  (N.  Car.)  9. 

Tenttessee. — State  f.  Goodbar,  8  Lea 
(Tenn.)  451 ;  Sherman  v.  Brown,  4 
Yerg.  (Tenn.)  561. 

Washington. — Newberg  v.  Farmer, 
I   Wash.  Ten  182. 

The  prevailing  party,  after  taxing  his 
bill  of  costs,  gave  it  to  the  other  party, 
who  marked  several  items  as  improp- 
erly taxed  and  then  handed  it  to  the 
clerk,  announcing  that  if  any  of  those 
items  were  allowed  he  should  appeal, 
and,  while  the  execution  was  in  the 
clerk's  hands,  reminded  him  that  an  ap- 
peal was  claimed.  It  was  held  that  an 
appeal  was  duly  entered.  Winslow  v. 
Hathaway,  i  Pick.  (Mass.)  211. 

Ministerial  Act. — A  motion  to  retax 
costs  is  simply  a  motion  to  correct  a 
ministerial  act  of  the  clerk  or  officer 
performing  the  taxation.  Noland  v. 
Lock,  16  Ala.  53. 

In  Wisconsin,  it  is  declared  that  a 
motion  to  retax  costs  can  only  be  en- 
tertained in  open  court,  since  it  is  in 
the  nature  of  an  appeal  to  the  Circuit 
Court  from  the  taxing  officer.  Schauble 
V.  Tietgen,  31  Wis.  695. 

In  North  Carolina,  a  motion  to  retax 
costs  may  be  made  before  the  clerk  who 
made  the  taxation,  from  whom  an 
appeal  lies  to  the  judge  at  chambers,  or 
it  may  be  made  in  the  first  instance 
before  the  judge  at  term  time.  Cure- 
ton  V.  Garrison,  11 1  N.  Car.  271. 

In  New  York,  general  power  rests  in 
courts  to  correct  their  own  recent 
proceedings,  hence  they  may  open  a 
taxation  of  costs  when  justice  demands, 
irrespective  of  special  statute.  Dietz 
V.  Farish,  43  N.  Y.  Super.  Ct.  87.  And 
under  the  code  they  may  review  the 
clerk's  taxation  of  costs.  Whipple  z-.  Wil- 
liams, 4  How.  Pr.  (N.  Y.)  28.  Further, 
they  have  the  right,  in  their  discretion. 
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Such  a  motion  or  appeal  will  not  raise  the  question  of  the 
:iability  of  a  party  for  costs  as  determined  by  a  prior  award  by 
the  court.^ 


lO  order  a  retaxation  at  any  lime,  and 
may  grant  it,  although  no  appeal  has 
been  taken  from  the  clerk's  taxation. 
Cohu  V.  Husson,  13  Daly  (N.  Y.) 
334. 

The  Superior  Court  in  Georgia  may 
order  its  clerk  to  revise  a  judgment  for 
costs,  and  maj'  order  the  costs  to  be 
retaxed.  McGuire  f.  Johnson,  25  Ga. 
604. 

The  Aflarmance  by  the  Court  of  the 
taxation  of  costs  by  the  clerk  in  favor 
of  the  plaintiif,  when  costs  are  dis- 
cretionary, is  an  exercise  of  the  court's 
discretion.  Turner  v.  Holleran,  S 
Minn.  451, 

Mandamus  is  not  the  proper  remedy 
to  correct  a  defect  in  the  taxation  of 
costs,  State  f.  Kenosha  Circuit  Ct., 
3  Wis.  S09;  nor  is  certiorari.  Petty 
V.  San  Joaquin  County,  45  Cal.  245; 
nor  the  setting  aside  of  the  judgment, 
Pormann  v.  Frede,  72  Wis.  226;  nor 
a  motion  in  arrest  of  judgment.  Van 
Gundy  v.  Carrigan,  4  Ind,  App.  333. 
An  injunction  proceeding  to  restrain 
the  collection  of  costs,  based  on  the 
ground  that  the  items  are  illegal,  should 
be  treated  as  a  motion  to  retax.  Lock- 
art  V.  Stuckler,  49  Tex.  765. 

The  Insertion  by  the  Clerk,  in  a  judg- 
ment, of  the  amount  of  costs  as  origi- 
nally faxed,  without  a  taxation,  after  he 
has  been  ordered  by  the  court  to  retax 
them,  is  a  nullity,  and  the  court  will 
stay  proceeding  on  an  execution  issued 
for  the  collection  of  such  costs,  and  di- 
rect that  the  amount  improperly  in- 
cluded be  stricken  from  the  judgment. 
Ross  V.  Heathcock,  57  Wis.  89. 

On  a  Motion  to  Modify  a  Judgment,  a 
retaxation  of  costs  cannot  be  urged. 
Kraft  V.  Raths,  45  Mich.  20. 

On  Scire  Facias  to  revise  a  judgment, 
the  question  of  illegally  taxing  costs 
cannot  be  raised  on  motion.  Phillips 
V.  Hunt.  I  N.J.  L.  160. 

In  Proceedings  by  Rule,  against  a 
sherilT,  an  erroneous  taxation  of  his 
costs  cannot  be  considered.  It  should 
be  rectified  hy  motion  or  on  exceptions 
taken.  Prince  v.  Sutherland,  12  S. 
Car.  log. 

Defects  in  a  Bill  of  Costs,  it  has  been 
held  in  Michigan,  must  be  supplied,  if 
at  all,  while  the  matter  is  before  the 
taxing  officer;  no  amendment  can  ordi- 


narily be  allowed  on  appeal  from  his 
action.  The  proper  course  is  said  to 
be  to  withdraw  the  bill  and  make  a 
new  application,  or  to  ask  for  a  post- 
ponement and  supply  the  defects  by 
the  adjourned  day.  Jeft'erj'  v.  Hursh, 
5S  Mich.  24S. 

In  Alatfie,  errors  in  taxation  may  be 
amended  after  the  issuing  of  execution, 
if  there  be  anything  to  amend  by — er- 
rors being  the  misprision  of  the  clerk. 
Wright  V.  Wright.  6  Me.  415. 

Replevying  Fee  Bill. — After  a  fee  bill 
has  been  made  out  by  the  proper  of- 
ficer, it  is  prima  facie  correct,  and  it 
can  only  be  challenged  on  direct  pro- 
ceedings, either  by  replevying  it  or  on 
motion  to  retax  costs.  Parisher  v. 
Waldo,  72  111.  71. 

Fending  a  Motion  to  Retax  costs,  the 
clerk  has  no  power  to  enter  a  judgment 
for  costs.  Santa  Clara  Valley  Mill, 
etc.,  Co.  V.  Santa  Cruz  County,  71 
Cal.  268.       . 

Supersedeas. — A  rule  to  retax  costs 
does  not  fer  se.  operate  as  a  supersedeas 
of  judgment.  Miller  v.  Netherland,  i 
Swan  (Tenn.)   66. 

An  Executor  of  a  Will  admitted  to 
probate  may  move  for  a  retaxation  of 
costs  on  a  contest  of  another  will  ad- 
judged invalid  before  his  appointment  as 
executor,  in  which  the  costs  were  taxed 
against  the  estate.  Allen  v.  Seaward, 
86  Iowa  718. 

The  Refusal  of  the  Court  to  retax 
costs  and  strike  out  the  allowance 
made  to  a  referee  for  his  services  is,  in 
effect,  a  granting  of  the  same  to  him. 
Clark  V.  Hill,  33  Mo.  App.  116. 

In  English  Practice,  a  taxation  by  a 
bankruptcy  taxing  master,  upon  a  re- 
view of  a  taxation  by  a  county  court 
registrar,  required  by  the  Board  of 
Trade  under  the  English  Bankruptcy 
Rules  of  1886,  §  124,  may  be  reviewed 
by  the  judge  in  bankruptcy.  In  re 
Alison  (1892),  2  Q^  B.  587. 

1.  Yeagley  v.  Wenger,  5  Luz.  L. 
Reg.  (Pa.)   119. 

The  Merits  of  a  Judgment  are  not 
opened  up  to  inquiry  by  a  motion  to 
retax  costs.  The  clerk,  in  taxing  costs, 
must  pursue  the  judgment.  Tecumseh 
Iron  Co.  V.  Mangum,  67  Ala.  246. 
Hence,  where  items  of  costs  are  spe- 
cifically allowed  by  the  trial  court  and 
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Costs  of  the  Motion  are  sometimes  allowed  to  the  prevailing  party.^ 
b.  Time  of  Moving  for  Retaxation — (i)  In  General. — No 
definite  time  can  be  stated  after  which  the  motion  to  retax 
may  not  be  made  ;*  but  in  the  absence  of  good  cause,  it  will 
usually  not  be  entertained  when  made  several  terms  after  the 
rendition   of    judgment,*    or   after    the    payment    of   the   costs 

adjudged  against  a  party,  such  allow- 
ance and  judgment  cannot  be  reached 
by  the  ordinary  motion  to  retax.  Bos- 
ley  V.  Parle,  35  Mo.  App.  232;  Fair- 
bairn  V.  Dana,  68  Iowa  231.  Similarly 
as  to  merits  of  a  verdict.  State  v. 
Baldwin,  79  Mo.  243. 

A  Motion  to  Vacate  an  Order  for  Costs 
should  be  adjudicated  on  trial  of  the 
case,  and  not  on  motion  for  retaxation. 
Sanford  v.  Rowley,  93  Mich.  509. 

Mandate  of  Supreme  Court. — Where 
the  costs  have  been  taxed  in  a  certain 
way  in  conformity  with  the  mandate 
of  the  Supreme  Court,  a  motion  in  the 
lower  court  to  retax  the  costs  will  not 
be  granted.  Ames  v.  Scudder,  20  Mo. 
App.  64;  McCord  v.  Doniphan  Branch 
R.  Co.,  21  Mo.  App.  317. 

1.  State  -'.  Allen,  26  N.  J.  L.  147; 
Reeve  v.  Eft,  31  N.J.  L.  139;  Crippen 
V.  Brown,  11  Paige  (N.  Y.)  628;  New- 
York  L.  Ins.,  etc.,  Co.  -'.  Davis,  10 
Paige  (N.  Y.)  507. 

If  Both  Parties  Are  Partly  Successful, 
costs  are  allowed  neither.  Lloyd  '•. 
Brewster,  5  Paige  (N.  Y.)  87;  O'tis  -•. 
Forman,  i  Barb.  Ch.  (N.  Y.)  30;  Doe" 
V.  Green,  2  Paige  (N.  Y.)  347. 

If  a  party  appealing  from  a  taxation 
is  only  successful  as  to  a  part  of  the 
items  objected  to,  neither  partj*  is  al- 
lowed costs ;  but  if,  in  repelling  pre- 
sumptions arising  from  deceptive  affi- 
davits on  the  other  side,  he  is  put  to 
additional  expense,  such  additional  ex- 
pense will  be  allowed  against  him. 
People  V.  Elmer.  3  Paige  (N.  Y.)  85. 

The  refusal  of  an  application  for  re- 
taxatian  should  carry  costs  with  it. 
Pentz  T'.  Hawlev,  2"  Barb.  Ch.  (N. 
Y.)552. 


In  l7tdiana,  it  is  declared  that  a 
motion  to  retax  costs  may  be  made  at 
any  time  during  the  term  in  which  the 
judgment  is  rendered,  as  during  such 
term  the  proceedings  are  in  fieri. 
Merrill  v.  Shirk,  128  Ind.  503. 

In  Nexv  Tork,  motion  for  a  retaxa- 
tion must  be  made  without  delay,  and 
must  be  founded  on  the  papers  used  be- 
fore the  clerk.  People  v.  Lewis,  28 
How.  Pr.  (N.  Y.  Supreme  Ct.)  159. 
The  motion  should  be  made  before 
payment  or  the  loss  of  a  term,  or  an 
excuse  must  be  shown.  Collomb  v. 
Caldwell,  i  Code  Rep.  N.  S.  (N.  Y. 
Supreme  Ct.)  41,  5  How.  Pr.  (N.  Y.) 
336.  The  court  may  order  a  retaxa- 
tion at  any  time,  and  this  although 
no  appeal  was  taken  from  the  taxation. 
Cohu  V.  Hussom,  13  Daly  (N.  Y.)  334, 
affirming  -^  How.  Pr.  N.  S.  (N.  Y.)  130. 

In  Mississippi,  it  has  been  held  to  be 
doubtful  if  there  can  be  a  retaxation  of 
costs  after  final  judgment  rendered. 
Clark  x\  Anderson,  2  How.  (Miss.)  852. 

In  California,  permission  was  ac- 
corded a  defendant,  moving  for  a  new 
trial,  to  make  a  motion  for  a  retaxation 
of  costs  after  twenty  days  had  elapsed 
after  the  granting  of  the  new  trial,  if  it 
should  then  be  necessary  to  have  a  re- 
taxation. Higuerra  v.  Bernal,  46  Gal. 
580. 

In  Nebraska,  a  motion  to  retax  costs 
made  necessary  by  mistake,  neglect  or 
omission  of  the  clerk,  or  irregularity  of 
obtaining  judgment  or  order,  may  be 
made  at  any  time  within  three  years 
after  judgment,  if  reasonable  notice  be 
given  to  the  other  party  or  his  attor- 
ney.    Cattle  V.  Haddox,  17  Neb.  307. 

Street    Cases. — After    the    report  of 


In  South  Carolina,  the  adjustment  of    commissioners  in  street  cases  has  been 


costs  is  held  not  to  be  a  reference,  and 
no  charge  can  be  made  for  it.  Cureton 
V.  Westfield,  24  S.  Car.  457. 

a.  I  n  North  Carolina,  it'has  been  held 
that  the  court  has  power  to  entertain  a 
motion  to  retax  a  bill  of  costs,  though 
made  at  the  next  term  after  judgme'nt 
entered.  It  appears  that  the  motion 
could  be  made  any  time  within  one 
year  after  judgment.  /;/  re  Smith,  10c; 
N.  Car.  167.  ^ 


confirmed,  there  can  be  no  retaxation 
of  costs.  If  there  is  a  need  of  retaxa- 
tion, it  must  be  had  before  the  con- 
firmation. Matter  of  Seventy-sixth 
Street.  12  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)3i7. 

3.  Morris  -'.  MuUett,  i  Johns.  Ch. 
(N.  Y.)  44;  M'Lean  v.  Forward,  i 
Cow.  (N.  Y.)  49;  Den  v.  Chapman, 
8  N.J.  L.  176. 

When  a  motion  to  retax  is    made  at 
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as  first  taxed. ^ 

(2)  After  Appeal. — While  an  appeal  from  a  judgment  including 
•costs  is  pending  in  a  higher  court,  the  motion  to  retax  may  not 
be  made  ;^  and  an  appeal  has  been  held  a  waiver  of  the  right  to 


the  next  term  after  the  entry  of  the 
judgment,  the  court  errs  in  denying 
its  authority  to  entertain  the  motion. 
In  re  Smith,  105  N.  Car.  167;  Briley 
•V.  Hodges,  3  Port.  (Ala.)  335  ;  Conaway 
V,  Conaway,  lo  Ind.  App.  229;  Clark 
V.  Hill,  33  Mo.  App.  116;  ]3ulle  v. 
Deimler,  28  Mo.  5S3. 

The  Court  Has  No  Power  to  Review  the 
judgment  at  a  term  subsequent  to  its 
entry,  where  the  liability  of  the  plain- 
tiff to  costs  has  been  passed  upon  by 
the  court,  and  the  imposition  of  the 
costs  is  part  of  the  judgment  of  the 
court  itself,  and  the  clerk  has  made  no 
mistake.  If  the  court  errs  in  the  award 
of  costs,  the  plaintiff's  remedy  is  by 
motion  during  the  term,  within  four 
days,  for  a  new  trial.  So  held  in  Mis- 
souri.    Mann  v.  Warner,  22  Mo.  App. 

577- 
Application  was  Made,  Nearly  a  Year 

after  entry  of  judgment  and  after  its 
payment  in  full,  to  have  attorne3''s  fees 
taxed,  in  an  action  upon  an  attachment 
bond,  there  being  an  averment  that, 
owing  to  some  oversight,  such  fees 
were  not  taxed  upon  the  entry  of  the 
judgment.  The  court  refused  to  have 
them  taxed.  Solomon  v.  McLennan, 
81  Iowa  406,  Mooers  v.  Saunders,  6 
Chan.  Sent.  (N.  Y.)  75. 

In  New  HampsMre,  it  has  been  held 
that  the  question  of  costs  is  not  revisa- 
ble  at  the  law  terms  unless  specially  re- 
served.   Nutter  t'.  Varney,  64  N.  H.  334. 

Vacating  Judgment. — An  appeal  from 
the  clerk  to  the  judge,  in  the  matter  of 
taxing  costs  after  judgment,  does  not 
vacate  the  judgment ;  but  a  waiver  of 
the  appeal  leaves  the  judgment  in 
force  as  of  the  day  of  its  entry.  Mel- 
vin  V.  Bird,  131  Mass.  561. 

1.  Thompson  v.  Dotv,  72  Ind.  336; 
New  York  --.  Cornell,  9  Hun  (N.  Y.) 
215;  Day  V.  Beach,  i  How.  Pr.  (N.  Y. 
Supreme  Ct.)  236  (and  see  Hinckley 
V.  Boardman,  3  Cai.  (N.  Y.)  134,  Col. 
&  C.  Cas.  (N.  Y.)  478);  Barnes  v. 
Smith,  104  Mass.  363  ;  Schermerhorn 
V.  Van  Voast,  5  How.  Pr.  (N.  Y. 
Supreme  Ct.)  458. 

In  Tennessee,  it  is  held  that  the  tax- 
ation of  costs  is  at  all  times  under  the 
control  of  the  court,  and  the  court  may 
order  costs  wrongfullv  taxed  to  be  re- 


funded at  a  subsequent  term,  though 
they  have  been  previously'  collected, 
Maupin  r\  Whitson,  2  Heisk.  (Tenn.) 
I  ;  Williams  v,  Henderson,  i  Overt. 
(Tenn.)  424. 

In  Missouri,  the  court  may,  on 
notice,  correct  an  erroneous  taxation  of 
costs  after  the  lapse  of  the  term  and 
the  payment  of  the  costs  as  first  taxed. 
State  V.  Hannibal,  etc.,  R.  Co.,  78 
Mo.  575. 

Texas. — The  court,  on  motion,  or- 
dered a  retaxation  of  costs,  at  a  term  of 
court  after  judgment,  excluding  certain 
witness  fees  for  informality  of  taxation. 
The  costs,  as  retaxed,  were  then  paid. 
Later,  but  in  the  same  term,  on  motion, 
the  costs  were  again  ordered  to  be  re- 
taxed  so  as  to  include  the  witness  fees, 
whose  informant}'  had  been  cured.  It 
was  held  that  the  fact  of  payment  under 
the  first  order  did  not  preclude  the 
judgment  ordering  the  second  taxation 
from  being  correct. 

Witness  Fees  Erroneously  Taxed 
against  one  party  and  paid  hy  him  can- 
not be  collected  back  from  such  wit- 
nesses, but  the  other  party  must  pay 
them.  Gray  v.  Alexander,  7  Humph. 
(Tenn.)  16. 

As  between  Attorney  and  Client,  the 
court,  it  has  been  held,  has  authority  to 
order  a  retaxation  even  after  settlement, 
paj'ment  and  discontinuance.  Stock- 
holm t'.  Robbins,  24  Wend.  (N.  Y.)  109. 

Costs  of  a  Motion  to  Retax  will  not  be 
allowed,  where  such  motion  is  not  made 
till  after  the  costs,  as  first  taxed,  are  paid 
in  full  and  receipt  given.  Pearman  v 
Gould,  42  N.  J.  Eq.  4. 

2.  Levi  V.  Karrick,  15  Iowa  444; 
McGlaughlin    v.   O'Rourke,    12    Iowa 

459- 

In  Missouri,  it  has  been  held  that  a 
motion  to  retax  costs  may  be  enter- 
tained in  the  trial  court  after  an  appeal 
has  been  taken.  Briscoe  f.  Kinealy, 
9  Mo.  App.  590. 

In  the  Pennsylvania  Orphans'  Court 
it  is  not  necessary  that  costs  be  taxed 
before  an  appeal  is  taken  to  the  Su- 
preme Court,  but  they  may  be  taxed 
after  the  determination  of  the  appeal. 
In  re  Barber's  Estate,  i  Pa.  Dist.  Rep, 
138,  29  W.  N.  C.  (Pa.)  5^2,  II  Pa.  Co. 
Ct.  Rep.  242. 
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move  for  retaxation.^ 

c.  What  the  Motion  Should  Show. — When  the  error  is 
not  apparent  upon  the  face  of  the  taxation,  it  should  be  disclosed 
by  proof,  usually  by  aflfidavits,  or  by  a  report  of  the  facts  from 
the  clerk.  The  items  objected  to  should  be  specifically  pointed 
out,  and  the  motion  should  state  that  they  were  objected  to 
before  the  taxing  officer,  and  give  the  grounds  of  objection.* 

The  mode,  however,  of  stating  objections  to  the  taxation  is 
mere  matter  of  practice,  and  may  be  regulated  by  the  court  in 
which  the  objections  originate.* 

Notice  of  Relaxation. — Notice  of  an  application  for  retaxation  must 
usually  be  given  the  adverse  party.* 

1.  Pfaudler  Barm  Extracting  Bung- 
ing Apparatus  Co.  v.  Sargent,  43  Hun 
(N.  Y.)  154;  Guckenheimer  v.  Ange- 
vine,  16  Hun  (N.  Y.)  453;  Sleeman  v. 
Hotchkiss  (Supreme  Ct.),  18  N.  Y. 
Supp.  S33 ;  Stevens  v.  New  York  El. 
R.  Co.  "(Super.  Ct.),  9N.  Y.  Supp.  707. 

Where  a  party  served  a  notice  of  ap- 
peal from  the  judgment  as  entered,  un- 
der the  erroneous  impression  that  the 
costs  had  not  vet  been  taxed,  the  gen- 
eral rule,  that  when  a  party  takes  such 
action  in  a  case  as  implies  the  regular- 
ity of  some  previous  action  of  the  op- 
posite party,  he  waives  his  objection  to 
the  irregularity,  is  not  to  be  applied, 
and  a  motion  to  readjvist  the  costs 
should  be  granted.  Le  Roy  v.  Browne, 
54  Hun  (N.  Y.)  584. 

2.  Carver  v.  Adams,  40  Vt.  552 ; 
Hays  V.  Williams,  9  N.J.   L.  383. 

Proof. — Packer  v.  Packer,  24  Iowa 
20;  Hibbard  v.  Tomlinson,  3  Mont. 
220;  Constantine  v.  Van  Winkle,  2 
How.  Pr.  (N.  Y.  Supreme  Ct.)  273; 
People  V.  Oakes,  i  How.  Pr.  (N.  Y. 
Supreme  Ct.)  195 ;  Webb  v.  Crosby,  11 
Paige  (N.  Y.)  193  ;  Genesee  County 
Sav.  Bank  v.  Ottawa  Circuit  Judge,  54 
Mich.  305;  Hefferen  v.  Northern  Pac. 
R.  Co.,  45  Minn.  476;  Sherman  v.  Jos- 
lin,  52  Mich.  474. 

Where  the  items  objected  to  are  not 
provided  for  in  the  fee  bill,  the  affidavit 
for  retaxation  need  only  show  that  they 
were  objected  to  before  the  taxing  offi- 
cer. As  to  other  items,  the  ground  of 
objection  should  be  stated  in  the  affi- 
davit. Wilder  v.  Wheeler,  i  How.  Pr. 
(N.  Y.  Supreme  Ct.)   136. 

In  Illinois,  a  determination  by  the 
court,  in  inquiring  into  the  action  of  the 
clerk  in  taxing  costs,  must  be  based 
upon  evidence  or  upon  comparison 
with  the  items  in  question.  Tewes  v. 
Harmon,  29  111.  App.  254. 


Specification  of  Items. — Haseltine  v. 
St.  Louis,  etc.,  R.  Co.,  39  Mo.  App, 
434;  Brownlee  v.  Hewitt,  i  Mo.  App. 
604;  Turner  v.  Scheiber,  89  Wis.  i  ; 
Reed  v.  Smith,  25  Neb.  64. 

If  the  costs  as  taxed  are  assailed  on 
the  ground  that  they  are  not  in  con- 
formity with  the  judgment,  or  that 
items  are  taxed  which  are  not  properly 
taxable  as  costs  at  all,  then  the  motion 
need  not  specifically  point  out  the 
objectionable  item  ;  otherwise  it  must. 
Tittman  v.  Thornton,  53  Mo.  App, 
512. 

In  a  suit  to  enjoin  the  collection  of 
costs,  it  is  error  to  enjoin  those  items 
against  which  there  is  no  complaint. 
Lockart  v.  Stuckler,  49  Tex.  765. 

Sheriffs  Costs. — Where  a  motion  is 
made  to  retax  a  sheriff's  costs,  the  bur- 
den of  proving  that  the  costs  are  le- 
gally chargeable  and  were  properly 
incurred  rests  upon  the  sheriff.  Miller 
V.  Muegge,  27  Mo.  App.  670. 

In  New  York,  copies  of  the  papers 
used  before  the  clerk  need  not  be  served 
by  the  party  moving  for  retaxation  of 
costs;  in  case  of  a  dispute  as  to  what 
papers  were  used,  the  moving  party 
should  present  a  certificate  of  the  clerk 
showing  what  papers  or  records  were 
used,  and  should  produce  the  original 
papers  or  certified  copies  thereof  in 
court.  Ferguson  v.  Wooley,  9  Civ.  Pro. 
Rep.  (N.  Y.  Supreme  Ct.)  236. 

The  only  papers  which  can  be  con- 
sidered upon  a  motion  for  a  retaxation, 
are  those  which  were  presented  to  the 
clerk  and  passed  upon  by  him.  Var- 
num  V.  Wheeler,  9  Civ  Pro.  Rep.  (N. 
Y.  Supreme  Ct.)  421. 

3.  Davidson  v.  Lamprey, 17  Minn.  32. 

4.  Hays  v.  Williams,  9  N.  J.  L.  383; 
Gage  V.  Page.  10  Tex.  365. 

In  Missouri,  the  failure  to  give  for- 
mal notice  of  a  motion    to   retax   costs 
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d.  Action  of  the  Court. — Upon  a' review  oi  the  taxation, 
the  proper  inquiry  for  the  court  is  not  how  the  clerk  arrived  at 
the  result,  but  whether  the  latter  is  correct ;  ^  and,  upon  deciding 
in  the  negative,  the  court  should  not  remand  the  case  to  the 
clerk  or  appoint  an  auditor,  but  should  itself  retax  the  costs.^ 

2.  Upon  Appeal — a.  From  What  Appeal  may  be  Taken. — 
In  order  to  obtain  a  consideration  upon  appeal  of  the  correctness 
of  the  taxation,  it  is  necessary  that  the  objection  thereto  should 
be  raised  in  the  lower  court  in  some  proper  manner,  usually  by  a 
motion  to  retax.^ 


has  been  held  immaterial  where  the 
other  party  had  actual  notice,  was  pres- 
ent at  the  hearing  of  the  motion,  and 
was  not  prejudiced  by  his  failure  to  re- 
ceive formal  notice.  State  v.  Smith, 
13  Mo.  App.  421. 

1.  Ellison  V.  Stevenson,  6  T.  B.  Hon. 
(Ky.)  272. 

Presumption.  —  Where  the  proper 
officer  has  made  a  taxation  of  costs,  the 
presumption  is  in  favor  of  the  correct- 
ness of  an  execution  for  such  costs;  and 
where  a  motion  to  retax  is  dismissed 
for  lack  of  prosecution,  it  is  not  incum- 
bent on  the  court  to  examine  the  several 
items  to  see  if  they  are  in  fact  correct! 
Lockhart  v.  Lytle,  51  Tex.  601. 

Negligence. — Retaxation  will  be  re- 
fused where  there  has  been  gross 
negligence,  Hart  v.  Lindsay,  Walk. 
(Mich.)  72;  or  where  the  part}'  has 
been  guilty  of  great  laches.  Penfield  v. 
James,  4  Hun  (N.  Y.)  69. 

Remission  of  Excess. — Where  the  tax- 
ation of  costs  is  erroneous,  in  being  too 
great,  the  remission  of  the  excess,  be- 
fore appeal  is  taken,  cures  the  error. 
Duffy  V.  Hickey,  68  Wis.  380. 

A  judgment  will  not  be  reversed 
merely  because  an  improper  item  has 
been  admitted  in  the  taxation  of  costs ; 
but  the  judgment  being  affirmed  on  its 
merits,  a  retaxation  of  costs  will  be 
ordered  unless  the  successful  party  re- 
mits the  amount  improperly  allowed. 
Hoyt  r.  Jones,  31  Wis.  389. 

Ground  for  Retaxation. — Where  the 
court,  in  taxing  costs,  allowed  against 
the  complainant  an  attornev's  fee  of 
$2,500,  which  was  done  in  the  absence 
of  the  cofnplainant,  and  without  notice 
to  him,  it  was  held  that  a  retaxation 
should  be  granted.  Goodwillie  v.  Mil- 
limann,  56  111.  523. 

An  oversight  on  the  part  of  the  plain- 
tiflf,  in  not  claiming  an  allowance  on  the 
amount  of  defendant's  unsuccessful 
counterclaim,  is  no  ground  for  allow- 


ing a  retaxation  of  costs.  Matthews 
V.  Matson,  3  Civ.  Pro.  Rep.  (N.  Y. 
Marine  Ct.)  157. 

Where,  on  taxation  of  costs,  after 
notice,  an  item  of  term  fees  is  stricken 
out,  the  moving  party  cannot  have  a 
retaxation  in  order  to  have  the  item 
included.  Burrows  v.  Butler,  38  Hun 
(N.  Y.)  121. 

2.  Hawkins  t\  Fuller,  62  Mich.  531; 
Lockart  v.  Stuckler,  49  Tex.  765 ; 
Walden  v.  Dudley,  49  Mo.  419. 

Motion  to  Set  Aside  Taxation. — On  the 
hearing  of  a  motion  to  set  aside  a  taxa- 
tion of  costs,  both  parties  appearing  at 
the  hearing,  the  court  ma_y  direct  not 
only  that  the  taxation  be  set  aside,  but 
that  any  judgment  for  costs  entered  up 
be  vacated.  Jones  v.  Cook,  11  Hun 
(N.  Y.)  230. 

3.  Alabama. — Faulkner  r-.  Chandler, 
II  Ala.  725. 

California. — Muir  -•.  Meredith,  82 
Cal.  19;  Guy  -'.  Franklin,  5  Cal.  416. 

Indiana. —  Beynon  v.  Brandy  wine, 
etc.,  Turnpike  Co.,  39  Ind.  129;  Bald- 
win V.  School  City  of  Logansport,  73 
Ind.  346;  Studabaker  v.  Markley,  7 
Ind.  App.  368;  Lindley  f.  Dakin,  13 
Ind.  3S8  ;  Howard  County  v.  Jennings, 
104  Ind.  108. 

loTva. — Snell  v.  Dubuque,  etc.,  R. 
Co.,  88  Iowa  442  ;  McGuffie  v.  Dervine, 

1  Greene  (Iowa)  251;  Hemphill  v.  Sal- 
laday,  i  Greene  (Iowa)  301;  Yeager  v. 
Circle,  i  Greene  (Iowa)  438;  State  v. 
Belle  (Iowa,  1894),  60    N.  W.  Rep.  525. 

Kansas. — In  re  Lowe's  Appeal,  46 
Kan.  255. 

Kentucky. — Churchill  v.  Rogers, 
Hard.  (Ky")  190. 

Louisiana. — Fulton  r'.  Brown,  10  La, 
Ann.  350;  Amis  f.  Merchants  Ins.  Co., 

2  La.  Ann.  594;  McMullen  f. Jewell,  3 
La.  Ann.  139. 

Maine. — McArthur  --.  Starrett,  43 
Me.  345. 

Massachusetts, — Jacobs   v.    Potter,  8 
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In  most  states  an  appAl  may  not  be  taken  from  the  ruling  of  the 
court  on  the  motion  to  retax,  but  the  correctness  of  the  ruHng 
may  be  inquired  into  on  appeal  from  the  judgment.^ 

d.  Bill  of  Exceptions  Necessary. — When  questioned  on 
appeal  every  intendment  will  be  made  in  favor  of  the  action  of 
the  lower  court,*  which  will  not   be  reversed    unless   the   error 


Cush.  (Mass.)  236;  Day  v.  Berkshire 
Woolen  Co.,  i  Gray  (Mass.)  420. 

Michii>an. — Abbott  v.  Mathews,  26 
Mich.  176;  Lorman  v.  Phoenix  Ins. 
Co.,  33  Mich.  65;  People  v.  Wayne 
County,  14  Mich.  33. 

Minnesota. — Hurd  v.  Simonton,  10 
Minn.  423. 

Nebraska. — Richards  v.  Borowsky, 
39  Neb.  774;  Real  r^.  Honey,  39  Neb. 
516;  Shields  v.  Gamble,  42  Neb.  850. 

New  Tork. — Stanton  t'. Taylor  (Su- 
preme Ct.),  19  N.  Y.  Supp.  43. 

Pennsylvania. — Convers  f.  Vanatta, 
24  Pa.  St.  2i;7;  Corcoran  v.  Hetzel,  9 
Pa.  Co.  Ct.  Rep.  82. 

Tennessee. —  Sherman  v.  Brown,  4 
Yerg.  (Tenn.)  561  ;  Whitesides  t'.Rayle, 
3  Humph.  (Tenn.)  205. 

Texas. —  Wiebusch  t;,Taylor,  64  Tex. 
53;  Jones  V.  Ford,  60  Tex.  127;  Allen 
V.  Woodson,  60  Tex.  651;  Dalton  v. 
Rainey,  75  Tex.  516;  Castro  v.  lilies, 
II  Tex.  39. 

Wisconsin. — Blomberg  v.  Stewart,  67 
Wis.  455. 

In  South  Carolina,  the  court,  in 
Dauntless  Mfg.  Co.  f.  Davis,  24  S.  Car. 
536,  said :  "  We  may  say  in  the  outset 
that  we  cannot  consider  exceptions  to 
the  taxation  of  costs  by  the  clerk,  the 
proper  course  being  first  to  take  the 
judgment  of  the  Circuit  Court  upon 
such  exceptions,  and  then  appeal  from 
such  judgment,  if  it  is  supposed  to  be 
founded  upon  any  error."  And  see 
Cooke  -'.  Poole,  26  S.  Car.  321. 

Liability  of  Clerk.— Where  a  clerk, 
apparently  at  his  own  instance,  made  a 
motion  to  retax  the  costs,  which  was 
granted,  but  was  reversed  on  appeal, 
the  costs  of  the  proceedings  were  ad- 
judged against  him.  Gage  v.  Page,  10 
Tex.  365 

Replevy  of  Fee  Bill. — The  proper  way 
of  bringing  a  question  before  the  Su- 
preme Court,  in  reference  to  the  taxa- 
tion of  costs  upon  a  fee  bill  replevied, 
is  by  a  writ  of  error.  Smith  v.  Coats, 
19  111.  405. 

Collateral  Attack. — A  judgment  can- 
not be  collaterally  attacked  on  the 
ground  that  the  costs  were  improperly 


taxed  or  inserted  in  the  judgment. 
Rogers  v.  Druffel,  46  Cal.  654. 

1.  California. — Levy  v.  Getteson,  27 
Cal.  685;  Lasky  v.  Davis,  33  Cal.  677; 
Dooly  V.  Norton,  41  Cal.  439;  Flu- 
bacher  T'.  Kelly,  49  Cal.  116;  Empire 
Gold  Min.  Co.  v.  Bonanza  Gold  Min. 
Co.,  67  Cal.  406;  Votan  v.  Reese,  20 
Cal.  90. 

District  of  Columbia. — ^Johnson  v. 
District  of  Columbia,  7  Mackey  (D. 
C.)  220. 

Minnesota.  —  Felber  v.  Southern 
Minnesota  R.  Co.,  28  Minn.  156;  Closen 
V.  Allen,  29  Minn.  86. 

Motitana. — Rader  v.  Nottingham,  2 
Mont.  157;  Hibbard  v.  Tomlinson,  2 
Mont.  220 ;  Orr  v.  Haskell,  2  Mont.  350. 

New  Tork. — Hoe  v.  Sanborn,  36  N. 
Y.  93,  3  Abb.  Pr.  N.  S.  (N.  Y.)-i89,  35 
How.  Pr.  (N.  Y.)  197;  Herrington  v. 
Robertson,  71  N.  Y.  280;  Hearn  v. 
Sullivan,  13  Abb.  N.  Cas.  (N.  Y.  Su- 
preme Ct.)  371. 

fZ/rt//.— Strickland  v.  Flagstaff  S.  M. 
Co.,  I  Utah  199. 

Wisconsin.  —  Ernst  v.  Steamer 
"Brooklyn,"  24  Wis.  616;  Hoey  xi. 
Pierron,  67  Wis.  262;  State  f.  Reesa,  57 
Wis.  422. 

United  States. — The  Supreme  Court 
has  no  jurisdiction  when  the  judges  of 
the  Circuit  Court  are  divided  on  a  mo- 
tion for  a  rule  to  show  cause  why  a 
taxation  of  the  marshal's  costs  on  an 
execution  should  not  be  reversed.  U. 
S.  Bank  v.  Green,  6  Pet.  (U.  S.)    26. 

In  Illinois,  it  seems  that  error  will  lie 
from  a  decision  upon  a  motion  to  retax 
costs.     Miller  v.  Adams,  5  III.  195. 

Under  the  Indiana  Code,  an  appeal 
lies  from  a  final  order  of  the  Circuit 
Court  overrulfng  a  motion  to  retax 
costs  not  amounting  to  $50.  Hill  v. 
Shannon,  68  Ind.470. 

In  South  Carolina,  it  has  been  held  that 
errors  made  in  the  taxation  of  costs 
may  in  effect  be  errors  of  law,  and 
therefore  an  appeal  will  lie  from  the 
judgment  of  the  court  as  to  them.  Ste- 
gall  V.  Bolt,   II  S.  Car.  522. 

2.  Goodwillie  v.  Lake  View,  137  III. 
51 ;  Gould  V.  Duluth,  etc.,  Elevator  Co., 
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complained  of  is  specifically  set  forth  in  abill  of  exceptions. ^ 

c.  Who  may  Not  Appeal. — One  not  a  party  to  a  suit,  but 
entitled  to  have  fees  taxed  as  costs,  cannot,  in  his  own  name, 
appeal  from  an  order  retaxing  costs  or  disallowing  his  claim  for 
fees  in  the  case.* 

xni.  Payment  and  Collection — 1.  From  Whom  to  be  Collected. — 
In  contemplation  of  law  the  parties  to  a  suit  pay  their  own  costs 
as  they  are  incurred  during  the  progress  of  the  case,  and  judg- 
ment for  costs  is  rendered  in  favor  of  the  prevailing  party,  upon 
the  theory  that  he  has  paid,  or  is  liable  for,  the  costs  incurred  by 
him,  and  to  reimburse  him  therefor.* 

After  an  Award  by  the  Court  all  the  costs  embraced  therein  are  to  be 
collected,  if  possible,  from  the  party  against  whom  they  were 
awarded,  and  paid  to  the  parties  entitled  thereto.     But  where  the 


3  N.  Dak.  96;  Marden  v.  Wheelock,  i 
Mont.  49;  Williams  v.  Williams,  8i 
Ind.  113;  Smith  v.  Strain,  72  Ind.  600; 
Moore  v.  Toennisson,  28  Kan.  608. 

Cost  Bill  Appearing  Proper  on  Its 
Face. — In  the  majority  of  cases,  the 
trial  court  has  discretionary  power  in 
allowing  or  disallowing  costs,  and  a 
properly  verified  memorandum  of  costs 
whose  various  charges  appear  to  be,  on 
their  face,  for  proper  and  necessary 
disbursements,  should  control  the  de- 
cision of  the  appellate  court.  Where, 
however,  the  charges  do  not  thus 
appear,  as  in  a  charge  of  $500  for  a 
map,  the  burden  of  proof  rests  on  the 
party  claiming  costs;  and  in  absence  of 
evidence  justifying  the  charges  they 
should  be  stricken  off.  Miller  7'.  High- 
land Ditch  Co.,  91  Cal.  103;  Hoyt  v. 
Selby    Smelting,    etc.,    Co.,    90    Cal. 

339- 

The  Presumption  is  that  a  cost  bill 
made  by  the  proper  officer  is  correct, 
and  the  court,  in  dismissing  a  motion 
to  retax,  will  not  examine  the  various 
items  to  verify  them.  Lockhart  f. 
Lytle,  51  Tex.  601. 

1.  Alabama. — Beadle  v.  Davidson,  75 
Ala.  494. 

California. — Gates  t'.  Buckingham, 

4  Cal.  286. 

Indiana.  —  Urton  v.  Luckey,  17  Ind. 
213;  State  V.  Saxon,  42  Ind.  484; 
Bunnell  v.  Studebaker,  88  Ind.  338. 

Iowa. — Toohey  v.  Lowell,  68  Iowa 
661. 

Kansas. — Moore  v.  Toennisson,  28 
Kan.  608. 

Tennessee. — State  v.  Goodbar,  8  Lea 
(Tenn.)  451. 

Vermont. — Sumner  v.  Hartland,  25 
Vt.  641. 


Wisconsin. — Cord  v.  Southwell,  15 
Wis.  211;  Perkins  v.  Davis,  16  Wis. 
470;   Dinsmore  v.  Smith,  17  Wis.  20. 

The  memorandum  of  costs  does  not 
constitute  a  part  of  the  judgment  roll, 
and  the  court  having  nothing  but  this 
before  it  could  not  pass  upon  the  order 
to  retax  costs.  Kelly  v.  McKibben,  54 
Cal.  192. 

In  Michigan. — Matters  of  fact  bearing 
on  taxation  of  costs  on  affidavits  will 
not  in  general  be  reviewed  by  the  Su- 
preme Court.  Arnold  v.  Bright,  41 
Mich.  16. 

2.  Fiedeldey  v.  Diserens,  26  Ohio  St. 
312. 

A  Witness,  though  interested  in  a 
suit,  cannot  appeal  from  a  judgment 
ordering  a  retaxatton  of  costs,  if  he  is 
not  a  party  to  the  suit.  Perkins  v. 
Delta  Pine  Land  Co.,  66  Miss.  378. 

3.  Camp  V.  Morgan,  21  111.  255; 
Mackison  v.  Clegg,  83  Ind.  135 ;  Mor- 
gan V.  Griffin,  6  111.  565. 

In  the  First  Instance,  the  party  re- 
quiring an  officer  to  perform  services, 
for  which  compensation  is  to  be  made, 
is  liable  therefor ;  in  legal  contempla- 
tion he  pays  the  costs  as  they  accrue. 
If  he  has  not  actually  advanced  them, 
he  is  still  responsible  to  the  officer. 
Carpenter  v.  People,  8  111.  147. 

The  plaintiff,  and  likewise  the  de- 
fendant, in  an  action,  is  primarily  liable 
for  all  costs  which  he  makes,  and  their 
payment  or  security  may  be  required  in 
advance.  Nor  does  the  fact  that  his 
adversary  may  ultimately  be  compelled 
to  pay  them  by  the  judgment  of  the 
court,  relieve  him  of  such  liability  to 
the  officer  entitled  thereto.  Sechler  v. 
Stark,  12  Neb.  242;  Anderson  f. 
McKinney,  22  Tex.  653. 
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prevailing  party  has  not  paid  the  costs  incurred  by  him,  and  they 
cannot  be  collected  from  the  adverse  party,  execution  may  issue 
against  the  former  for  his  costs,  but  not  for  the  costs  of  both 
parties.* 

2.  Time  of  Payment. — Ordinarily  the  payment  of  costs  may  not 
be  enforced  until  final  judgment  has  been  rendered,  and  the  costs 
have  been  taxed  and  inserted  therein.* 


1.  McConkey  f.  Chapman,  58  Iowa 
281;  Superior  Court  Office  v.  Lock- 
man,  I  Dev.  (N.  Car.)  146;  Tarlton  v. 
Weir,  1  Tex.  App.  Civ.  Cas.,  §  146; 
Extence  v.  Stewart  (Tex.  Civ.  App. 
1893),  23  S.  W.  Rep.  295. 

Officer's  Lien. —  The  clerk  and  ex- 
aminer have  no  lien  upon  the  subject- 
matter"of  the  suit  to  recompense  them- 
selves for  services  rendered  the  plain- 
tiff, nor  can  they  claim  compensation 
therefor  from  the  defendant,  on  a  dis- 
missal bv  the  plaintiff.  Skaggs  v. 
Hill,  12  Ky.  L.  Rep.  382. 

But  where  the  sheriff  has  collected 
the  costs  for  the  plaintiff,  and  the  latter 
has  not  paid  the  officers  for  services 
rendered  for  him,  such  officers  may 
compel  the  sheriff  to  pay  over  to  them 
their  respective  shares.  Reddick  v. 
Cloud,  7  in.  670. 

A  General  Judgment  for  the  plaintiff 
for  all  costs,  without  mention  of  a  spe- 
cific sum,  may  be  properly  ren- 
dered, where  the  defendant  has  ex- 
pended no  costs.  Brown  v.  Hill,  5 
Ark.  78. 

Execution,  where  Issued. — Execution 
for  the  costs  incurred  hy  a  successful 
party,  issued  against  him,  must  be  is- 
sued to  the  county  of  his  residence.  If 
it  should  be  issued  to  any  other  county 
for  such  costs,  in  absence  of  judgment 
against  him,  it  would  be  a  nullit}',  and 
persons  buying  thereunder  would  take 
nothing.  Simpson  v.  Trimble,  44 
Tex.  310. 

Under  Section  3204,  Tennessee  Code, 
prescribinghowpersons  entitled  to  costs 
may,  on  motion,  recover  them  where 
they  cannot  be  collected  from  the  losing 
party,  the  clerk  can  only  recover  his 
own  costs  on  a  motion  for  that  pur- 
pose, and  not  those  to  which  others  are 
entitled.  Stuart  v.  McCuistion,  i 
Heisk.  (Tenn.)  427. 

2.  Lobdell  v.  Bushnell,  27  La.  Ann. 
394;  Conroy  v.  Frost,  38  Mo.  App. 
351;  Carren  v.  Breed,  2  Coldw.  (Tenn.) 
465;  Akers  v.  Burch,  12  Heisk.  (Tenn.) 
610;  Harger  v.  Washington  County,  12 
Pa.  St.  251  ( overruling  H&rtv.  Dicker- 


son,  I  T.  &  H.  Pr.  (Pa.)  764) ;  Smith 
V.  Hart,  44  Wis.  230. 

During  the  pendency  of  an  action  to 
partition  land,  in  which  referees  had 
been  appointed  to  ascertain  to  whom 
the  land  belonged,  the  attorneys  of  cer- 
tain of  the  parties,  "on  motion,  obtained 
anorder  of  court  requiring  the  receiver, 
who  had  been  appointed  to  take  charge 
of  the  income,  to  pay  them  out  of  the 
fund  in  his  hands  for  disbursements 
made  by  them.  It  was  held  that  the 
order  was  erroneous  ;  the  right  to  costs 
was  to  be  decided  hy  the  judgment 
finally  entered,  and,  until  the  recovery 
of  such  a  judgment,  no  order  for  the 
pavment  of  costs  should  be  passed. 
Weeks  v.  Cornwell,  38  Hun  (N.Y.)  577. 

Preliminary  Injunction. — In  an  ac- 
tion in  equity  in  which  an  attorney's 
fee  is  taxable,  such  fee  accrues  wlien 
the  cause  is  finally  determined,  and  not 
upon  the  dissolution  of  a  preliminary 
injunction;  if  the  complainant  is  suc- 
cessful, the  fee  belongs  to  him,  not- 
withstanding the  injunction  is  dissolved. 
Rosser  v.  Timberlake,  78  Ala.  162. 

Final  Judgment. — Upon  a  verdict  for 
the  defendants  it  was  "  ordered  and  ad- 
judged by  the  court  that  the  plaintiffs 
paj'  the  costs  herein."  This  was  held 
to  be  not  a  final  judgment,  but  a  mere 
order  upon  the  plaintiffs  to  pay  the 
costs,  hence  a  petition  in  error  filed  in 
the  cause  was  premature.  Warren  v. 
McKenzie,  23  Ohio  St.  626. 

A  Stay  of  Collection  of  costs  cannot 
be  'ordered  by  the  special  term  until 
the  entry  of  final  judgment,  where  the 
costs  have  been  awarded  by  the  gen- 
eral term  upon  appeal  from  an  order 
denying  a  new  trial,  upon  a  case  and 
exceptions.  Mclntyre  v.  German  Sav. 
Bank,  59 Hun  (N.  Y.)  536,  20  Civ.  Pro. 
Rep.  (N.  Y.)  209,  13  N.  Y.  Supp.  674. 

Discontinuance. — On  the  discontinu- 
ance of  an  action,  with  costs,  the  de- 
fendant should  have  the  costs  adjusted 
before  they  are  paid,  and,  until  the  ad- 
justment is  made,  the  plaintiffs  will  not 
be  in  default  for  their  nonpayment. 
People  V.  Tweed,  5  Hun  (N.  Y.)    382. 


254 


Volume  V. 


Payment  and  Collection. 


COSTS, 


To  Whom  Payable. 


When  payment  of  costs  as  a  condition  is  ordered,  their  payment 
immediately  upon  taxation,  or  within  a  brief  fixed  time,  is  usually 
required. 1 

3.  To  Whom  Payable — a.  Clerk  or  Sheriff. — Costs  are  usually 
paid  to  the  clerk  of  the  court,  or  collected  by  the  sheriff  for  the 
benefit  of  those  entitled  to  them,  and,  when  not  paid  over,  the 
latter  may  maintain  an  action  against  the  former  to  recover  them.* 

In  What  Payable. — The  clerk  has  no  right  to  receive,  in  payment 
of  any  but  his  own  costs,  anything  but  legal  tender  money.* 

Maryland. — The  provisions  of  the 
Md.  Act  of  1867,  c.  164,  requiring  pre- 
payment of  all  costs  incurred  before 
justices  of  the  peace,  before  the  higher 
courts  shall  hear  appeals  from  their 
judgments,  are  for  the  protection  of 
the  justices  and  other  officers  and  not 
for  tiiat  of  the  parties  ;  such  payment  is 
not  a  prerequisite  of  the  appeal.  Balti- 
more, etc.,  R.  Co.  V.  Waltemver,  47 
Mo.  328. 

Supersedeas. — Where,  pending  ap- 
peal, a  supersedeas  against  further  pro- 
ceedings in  the  case  is  granted,  any  one 
to  whom  fees  or  costs  are  due  may,  not- 
withstanding the  supersedeas,  procure 
a  fee  bill.  Mackison  v.  Clegg,  83 
Ind.  135. 

In  the  Federal  Courts,  it  has  been 
held  that  the  practice  of  the  state  courts, 
whereby  the  payment  of  witness  fees  is 
withheld  till  final  judgment,  will  not  be 
observed,  as  contravening  the  specific 
rule  of  the  federal  statute.  O'Neil  v. 
Kansas  City,  etc.,  R.  Co.,  31  Fed. 
Rep.  663. 

1.  Sands  v.  M'Clelan,  6  Cow.  (N. 
Y.)  5S2  ;  Winans  v.  Van  Name,  3  City 
Hall  Rec.  (N.  Y.)  156;  Gilbert  v.  Man- 
chester Iron  Mfg.  Co.,  7  Wend.  (N. 
Y.)  522. 

Failure  to  Pay  Costs. — Where,  on  con- 
dition of  payment  of  expenses  to  be 
assessed  by  the  clerk,  a  judgment  by 
default  is  vacated,  with  permission  to 
the  defendant  to  answer,  such  defend- 
ant will  not  be  held  to  have  made  de- 
fault in  the  paytnent  of  the  costs,  so  as 
to  cause  a  dismissal  of  the  case,  until 
after  the  plaintiff  has  established  them. 
Brown  v.  Brown,  27  S.  Car.  153. 

Extension  of  Time. — The  power  to 
extend  the  time  for  the  payment  of 
costs  "  after  the  time  limited  by  or  in 
pursuance  of  the  statute,  or  by  any  or- 
der of  court,  has  expired,"  under  Wis- 
consin  Rev.  Stat.,  \  2831,  applies  to  a 
case  where  the  time  is  fixed  by  rule  of 
court.     Smith  v.  Grover,  74  Wis.  171. 

2.  Frankel  v.  Chicago,  etc.,  R.  Co.,  70 


Iowa  424;  Brown  v.  Kahn,  17  Hun 
(N.  Y.)  599. 

Limitations. — In  a  suit  against  a  clerk 
to  recover  docket  and  witness  fees,  the 
statute  of  limitations  may  be  pleaded. 
Nelson  v.  Posey  County,  105  Ind.  287. 

Bond. — Where  a  constable  attached 
certain  property,  and  left  it  to  be  kept 
by  M.,  and  taxed  the  expense  of  keep- 
ing it  in  the  costs,  but  did  not  turn  the 
same  over  to  M.  when  he  collected  the 
amount,  it  was  held  that  M.  could  not 
have  an  action  on  his  official  bond  to 
recover  it.  Wilson  i\  State,  13  Ind.  341. 

Fees  Uncalled  for. — Certain  fees  col- 
lected from  the  state  by  the  clerk  of  the 
criminal  court,  in  cases  of  felonies,  and 
not  called  for  by  the  persons  entitled 
thereto,  were  ordered  to  be  paid  into 
the  city  treasury  of  St.  Louis.  St.  Louis 
V.  Clabby,  88  Mo.  573. 

Sureties. — Under  the  Tennessee  Act 
of  1824,  c.  16,  allowing  the  motion  by  a 
witness  entitled  to  costs  against  the 
clerk  who  has  received  the  costs,  or 
against  the  sheriff"  failing  to  return  the 
execution  according  to  law,  the  motion 
may  only  be  made  against  the  clerk  or 
sheriff,  and  not  against  their  sureties, 
who,  if  sought  to  be  made  liable,  must 
be  sued  on  their  bond.  Combs  v. 
Bramlitt,  4  Yerg.  (Tenn.)569;  Hand  -0. 
State,  5  Humph.  (Tenn.)  515. 

3.  Crews  v.  Ross,  44  Ind. 481  ;  Coffin 
V.  Coulson,  2  Oregon  205. 

Coin. — Where  it  was  specified  in  the 
judgment  for  the  debt  that  it  was  to  be 
paid  in  coin,  the  judgment  for  costs 
should  be  general  and  paj'ablein  lawful 
money.  Stringer  v.  Coombs,  62  Me. 
160. 

Note. — A  clerk  is  not  authorized  to 
take  a  party's  note  for  costs  of  a  suit 
other  than  for  his  own  costs,  and  a  note 
given  for  the  costs  of  the  cause  is  not 
regarded  as  a  paj-ment.  George  v. 
BischoiT,  68  111.  236. 

State  Bond  Coupons. — It  has  been  held 
that  the  officers  of  the  court  cannot 
reject  a  tender  of  coupons  cut  from  the 
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b.  Prevailing  Party. —  Costs  should  not  be  paid  to  the 
prevaiHng  party  when  he  himself  has  not  previously  paid  them  ; 
and  payment  to  him  in  such  case  will  not  release  the  party  against 
whom  they  were  awarded  from  the  claims  of  parties  entitled  to 
such  costs.* 

4.  Remedies  for  Collection — a.  By  Action. — In  the  absence  of 
statutory  provision,  costs  to  which  a  party  is  entitled  may  be 
recovered  by  an  action.* 

b.  By  Execution — (i)  In  General.— Costs,ht\ng  accessory  to 
the  judgment,  may  be  enforced,  like  it,  by  execution,  which  is  by 
far  the  most  common  remedy  for  their  collection.* 


bonds  of  the  state  of  Virginia,  in  pay- 
ment of  a  party's  costs.  In  re  Mitchell, 
39  Fed.  Rep.  386. 

The  Working  Out  of  a  Sentence  for  the 
violation  of  an  ordinance  by  a  convict 
in  the  city  workhouse,  in  default  of 
payment  of  the  fine  and  costs,  was  held 
not  to  constitute  an  appropriation  by 
the  cit}'  of  the  costs  taxed  in  favor  of 
the  mayor  from  which  the  law  will 
imply  a  promise  by  the  city  to  pay  the 
amount  of  the  costs  to  the  mayor. 
Gibson  v.  Zanesville,  31  Ohio  St.  184. 

1.  McConkey  v.  Chapman,  i;S  Iowa 
281;  Ellsbre  v.  Ellsbre,  28  Pa.  St.  172; 
Moyer  v.  Opie,  4  Luz.  L.  Reg.  (Pa.) 
239,  23  Pittsb.  L.  J.  (Pa.)  17. 

On  a  judgment  for  a  debt  and  costs, 
the  costs  are  properly  taxable  for  pay- 
ment in  favor  of  the  officer  entitled  to 
them,  where  they  have  not  been  paid 
by  the  plaintiff.  Crook  v.  Tull,  11 1 
Mo.  283. 

Protection  will  be  Accorded  the  partj- 
owing  a  fee  who  pays  it  according  to 
the  terms  of  the  order,  and  where  an 
attornej'  permits  his  associate  to  claim 
docket  and  deposition  fees  in  the  fed- 
eral courts,  and  an  order  therefor  is 
rendered  in  his  favor,  such  a  party  will 
be  protected.  Gaines'  Succession,  46 
La.  Ann.  695. 

2.  Higgins  v.  Callahan,  10  Daly  (N. 
Y.)  420;  Cole  T'.  Lunger,  42  N.  J.  L. 
381  ;  Baird  v.  Johnson,  14  N.  J.  L.  120. 
See  supra,  XIII.  Payment  and  Col- 
lection. 

Equitable  Plaintiff. — An  action  may 
be  brought  against  a  person  for  whose 
use  a  suit  is  brought,  for  the  costs 
thereof,  upon  proof  of  a  promise  to 
pay.    Brewer  t'.  Hayes, 2  Watts  (Pa.)  12. 

In  Maine,  an  action  lies  against  the 
indorser  of  a  writ  for  costs  recovered 
by  the  defendant  in  the  suit,  when  the 
return  of  the  proper  officer  upon  the 
execution   for  such    costs    shows   that 


payment  was  demanded  of  the  in- 
dorser, and  he  neglected  to  pay  or  to 
show  personal  property  suflScient  to 
satisfy  the  execution.  Chesley  v. 
Perry,  78  Me.  164. 

Injunction. — On  the  dissolution  of  an 
injunction  with  costs  to  the  defendant, 
an  action  may  be  maintained  on  the 
injunction  bond  therefor,  costs  being  an 
element  of  damages  covered  by  the 
bond.     Hayden  v.  Phillips,  89  Ky.  i. 

On  the  Assignment  of  a  Justice's  Judg- 
ment, the  right  of  action  on  an  under- 
taking for  the  costs  does  not  pass  to  the 
assignee.   Dray  t'.  Mayer,  5  Oregon  185. 

The  PlaintifT  in  an  Action  upon  a 
Judgment  must  show  that  he  or  his  as- 
signor has  paid  the  costs  incurred  in 
obtaining  such  judgment,  when  he 
seeks  to  recover  such  costs.  Meyer  v. 
Mehrhoff,  19  Mo.  App,  682. 

Under  the  New  York  Statute,  a  judg- 
ment cannot  be  entered  for  motion 
costs.  And  leave  to  sue  a  city  mar- 
shal's bond  cannot  be  founded  upon 
such  an  unauthorized  judgment.  Mat- 
ter of  Brasier,  13  Daly  (N.  Y.)  245. 

Until  the  Costs  are  Taxed  they  cannot 
be  recovered  as  damages  in  an  inde- 
pendent action  on  the  undertaking  on 
appeal,  the  condition  of  the  supersedeas 
bond  being  to  answer  all  costs  and 
damages  if  the  plaintiff  in  error  shall 
fail  to  prosecute  his  writ  with  effect. 
Kellogg  V.  Howes,  93  Cal.  586. 

3.  Smith  V.  Shreveport,  10  La.  Ann. 
582  ;  Copley  v.  Edwards,  5  La.  Ann. 
650;  South  V.  South,  I  Pittsb.  (Pa.) 
187;  Martindale  v.  Tibbetts,  16  Ind. 
200;  Ex  p.  Burrill,  24  Cal.  350;  Hop- 
kins V.  Godbehire,  2  Yerg.  (Tenn.)  241; 
Henderson  v.  Allen,  56  Wis.  177;  Wil- 
son V.  Simpson,  68  Tex.  306;  Riddle  v. 
Mandeville,  6  C  ranch  (U.S.)  86. 

Several  Defendants. — Though,  gen- 
erally, the  plaintifTs  costs  are  an  entire 
thing,  yet  the  court  may  issue  several 
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(2)  Mandamus  for  Issuance   of  Execution. — And    mandamus 


executions  against  different  defendants 
for  costs  of  separate  trials.  Eames  v. 
Stevens,  26  N.  H.  122. 

Executor.  —  Execution  is  not  the 
proper  mode  of  collecting  costs  against 
an  executor,  but  such  costs  should  be 
certified  to  the  probate  court  for  allow- 
ance.    Davis  t'.  Thomas,  5  Tex.  3S9. 

On  a  Change  of  Venue,  granted  bj  a 
magistrate,  a  judgment  for  costs  can  be 
entered  up  to  the  time  of  the  change, 
and  an  execution  on  this  judgment  may 
be  levied.    Johnson   v.  Latta,  84  Mo. 

139- 

Township  Charges. — Where  judgment 
goes  against  persons  constituting  a 
township  board,  the  costs  are  to  be 
collected  like  township  charges  and  not 
b}-  execution  against  the  officers  per- 
sonally. Stockwell  V.  White  Lake,  22 
Mich.  341. 

In  Condemnation  Proceedings,  in  Col- 
orado^ execution  need  not  issue  for 
costs,  as  the  deposit  made  for  the  peti- 
tioner under  the  Colorado  statute,  if 
he  avails  himself  of  the  preliminary 
possession  provision  of  the  law,  must  be 
sufficiently  large  to  cover  the  constitu- 
tional compensation,  which  includes 
the  costs.  Dolores  No.  2  Land,  etc, 
Co.  T'.  Hartman,  17  Colo.  138. 

Alias  Writ. — In  Illinois,  the  clerk 
makes  out  the  costs  and  inserts  them 
in  the  writ  of  fieri  facias.  Whenever 
a  second  or  alias  writ  issues,  the  costs 
attendant  on  the  first  writ  are  included 
with  the  additional  costs  in  the  second 
writ,  and  those  of  an  alias,  in  like 
manner,  in  a  pluries,  if  it  issue;  there- 
fore, the  original  writ  of  fieri  facias 
and  the  alias  and  pjuries  cannot  cor- 
respond, and  a  variance  between  them 
in  the  amount  of  costs  is  immaterial. 
Bryan  v.  Smith,  3  111.  47. 

A  Direction  in  an  Order  Requiring 
Costs  or  money  to  be  paid  to  any  person 
is  to  be  enforced  by  execution  and  not 
by  attachment.  Forstman  v.  Schult- 
ing.  42   Hun  (N.  Y.)  643. 

In  Whose  Name  Issuahle. — It  was  held 
not  to  be  irregular  to  issue  a  ^er/  facias 
in  the  name  of  the  clerk's  office,  for 
certain  costs  of  witnesses  and  fees 
which  a  party  was  directed  to  pay  to 
the  clerk  and  sheriff.  Clerk's  Office  v. 
Allen,  7  Jones  (X.  Car.)  156. 

In  Proceedings  Supplementary  to  exe- 
cution, motion  costs  are  properly  col- 
lectible by  execution.  Valiente  v. 
Bryan,  65  How.  Pr.  (N.  Y.  Marine  Ct.) 


203.     See  Hulsaver  v.  Wiles,  11   How, 
Pr.  (N.  Y.  Supreme  Ct.)  446. 

Interlocutory  Costs  —  Ncvj  Torh. — 
The  Act  of  1840  (N.  Y.  L.  1840,  p.  333, 
c.  386,  ^  15)  provided  that  a  precept 
might  issue  for  the  collection  of  costs 
upon  a  special  motion.  Mora  v.  Sun 
Mut.  Ins.  Co.,  13  Abb.  Pr.  (N.  Y.  Super. 
Ct.)  304,  22  How.  Pr.  (N.  Y.)  60;  but 
this  applied  only  to  motions  strictly  so 
called;  and  not  to  an  application  for 
judgment  upon  the  pleadings,  Wesley 
V.  Bennett,  6  Abb.  Pr.  (N.  Y.  Super. 
Ct.)  12;  nor  could  the  precept  issue 
where  judgment,  as  in  the  case  of  a 
nonsuit,  was  granted  absolute.  Carroll 
V.  Frazee,  2  How.  Pr.  (N.  Y.  Supreme 
Ct.)  93.  See  also  Herring  r'.  Hallen- 
beck,  I  How.  Pr.  (N.  Y.  Supreme  Ct.) 
89;  Spooner  T^  Frost,  i  How.  Pr.  (N. 
Y.  Supreme  Ct.)  192;  Houghton  v. 
Gardner,  2  How.  Pr.  (N.  Y.  Supreme 
Ct.)  144. 

By  the  Act  of  1847  (L.  1847,  p.  491,  c. 
390,  §  3)  process  in  the  nature  of  fieri 
facias  against  personal  property  could 
be  issued  for  the  collection  of  interlocu- 
tory costs  in  certain  cases.  Thus,  where 
a  motion  for  a  new  trial  was  denied  with 
costs,  this  was  the  proper  remedj'  for 
their  collection.  Buzard  v.  Gross,  4 
How.  Pr.  (N.  Y.  Supreme  Ct.)  23. 

When  the  court  had  passed  an  order 
for  the  paj'ment  of  costs  upon  the  ex- 
piration of  the  time  prescribed  for  pay- 
ment, the  fi.  fa.  might  issue  without 
application  to  the  court.  Weitzel  tk  ■ 
Schultz,  3  Abb.  Pr.  (N.  Y.  C.  PI.)  468, 
13  How.  Pr.  (N.  Y.)  191;  Mitchell  v. 
Westervelt,6  How.  Pr.  (N.  Y.  Supreme 
Ct.)  265,311  (note);  Lucas  f.  Johnson, 
6  How.  Pr.  (N.  Y.  Supreme  Ct.)  I2i. 

Demurrer. — In  an  interlocutory  judg- 
ment upon  a  demurrer,  costs  are  prop- 
erlj-  taxed  and  included,  and  such 
judgment  may  properly  provide  for  ex- 
ecution for  their  collection.  Brassington 
V.  Rohrs,  3  Misc.  Rep.  (N.  Y.  C.  PI.) 
258,  23  Civ.  Pro.  Rep.  (N.  Y.)  146, 
a ffir tiling  1  Misc.  Rep.  (N.  Y  City 
Ct.)  12. 

Appeal.  —  After  the  appellate  court 
has  rendered  a  final  judgment  on  an 
appeal  from  the  lower  court,  the  lower 
court  may  issue  no  otler  process  in  the 
case  than  executior^  Jjr  its  own  costs. 
Grissett  v.  Smith,  Phil.  (N.  Car.)  297. 

Where,  under  2  Indiana  Rev.  Stat. 
1876,  p.  252,  requiring  prepayment  of 
costs  on  taking  an  appeal,   appellants 
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will  lie  to  compel  the  clerk  to  issue  the  execution. * 

(3)  What  the  Execution  Should  Show. — It  should  show  the 
amount  and  items  of  the  costs;*  and  the  officer  collecting  costs 
does  so  at  his  peril,  and  for  each  item  must  be  able  to  put  his 
finger  upon  some  particular  law  authorizing  it.^ 

(4)  Execution  Irregularly  Issued. — Costs  voluntarily  paid  under 
an  execution  irregularly  issued  cannot  be  recovered  ;*  but  the 
court  ^nay,  by  rule,  compel  a  party  who  has  levied  costs  to  which 
he  was  not  entitled,  to  refund  them.^ 

(5)  Collection  of  Fees  of  Court  Officers. — The  customary  pro- 
cedure for  the  collection,  by  court  of^cers,  of  their  fees,  is  not  by 
issuing  execution  therefor,  but  by  the  issuance  of  a  fee  bill  against 
the  party  by  whom  they  were  incurred.®     Sometimes  the  court 


voluntarily  paid  certain  costs  not  called 
for  by  the  statute,  it  was  held  that  they 
could  not  recover  therefor,  upon  exe- 
cution or  otherwise.  Powell  v.  Bunger, 
79  Ind.  468. 

Waiver. — Where  a  defendant  took  an 
appeal  from  the  taxation  of  costs  upon 
a  judgment  for  damages  and  costs  for 
the  plaintiff",  and,  pending  the  appeal, 
the  plaintiff  took  out  an  execution  for 
damages  only,  it  was  held  that  he 
waived  his  costs.  Davis  v.  Ferguson, 
148  M^ass.  603. 

1.  Allen  V.  Conlon,  2  111.  App.  166. 

2.  Brainard  v.  Harrison,  53  Ala.  360; 
Houston,  etc.,  R.  Co.  v.  Jones,  46 
Tex.  133. 

3.  State  V.  Merritt,  5  Sneed  (Tenn.) 
67  •,  Williams  v.  State,  2  Sneed  (Tenn.) 
160. 

4.  Bobb  V.  Dillon,  20  Mo.  App.  309. 

Invalid  Execution. — Where  an  execu- 
tion awarded  against  an  executor  for 
costs  is  invalid,  remission  of  the  costs 
will  cure  the  judgment,  and  a  new  ex- 
ecution may  be  issued  against  the  es- 
tate for  damages.  Look  v.  Luce,  140 
Mass.  461. 

6.  Harris  7;.  Fortune,  i  Binn.  (Pa.) 
125- 

6.  Beedle  T>.  Mead,  81  Mo.  297;  Page 
V.  Bettes,  19  Mo.  App.  624;  Camp  v. 
Morgan,  21  111.  255. 

Against  Whom  Issuable. — A  fee  bill 
may  issue  against  the  plaintiff  as  well 
as  the  defendant.  The  fee  bills  should 
accompany  the  execution,  and  the 
sheriff  must  make  return  to  them  as 
upon  an  execution.  Reddick  7;.  Cloud, 
7  111.  670. 

Where  the  defendant  gets  a  final 
judgment  for  his  costs,  they  can  be  col- 
lected of  the  plaintiff  only  by  execu- 
tion.    In  such  a  case  a  fee  bill  issued 


against  the  plaintiff  for  both  his  and 
the  defendant's  costs  is  void,  and  a  valid 
sale  of  property  cannot  be  made  there- 
under. Sheldon  t'.  Van  Vleck,  109  111. 
452.  And  see  Neil  v.  Blanchard,32  111. 
503. 

Security  for  Costs. — A  fee  bill  and 
execution  for  costs  may  go  out  against 
the  security  for  costs,  without  a  judg- 
ment having  been  rendered  against 
him,  where  the  plaintiff  is  unsuccess- 
ful.    Whitehurst  v.  Coleen,  53  111.  247. 

When  Issuable. — In  Illinois,  a  fee  bill 
may  be  issued  \>y  the  clerk  on  proper 
application,  at  any  time  within  eleven 
years  after  the  right  thereto  has  ac- 
crued, and  it  will  be  as  effective  as  if  is- 
sued within  the  year  next  succeeding. 
Sheldon  v.  Van  Vleck,  109  111.  452. 

Supersedeas. — To  stay  further  pro- 
ceedings upon  a  judgment,  pending  ap- 
peal, does  not  impair  the  right  of  any 
one  to  whom  fees  or  costs  are  owing  to 
enforce  payment  thereof  by  a  fee  bill. 
Mackison  v.  Clegg,  83  Ind.  135. 

And,  in  Texas,  it  has  been  held  that 
an  execution  in  behalf  of  the  officers 
of  the  court  for  costs  of  a  suit  may  be 
issued  despite  an  agreement  between 
the  parties  to  a  judgment  for  a  stay  of 
execution.  Clegg  v.  De  Bruhl,  45  Tex. 
141. 

Clerks  and  Sheriffs  and  other  officers 
entitled  to  fees  in  a  case  cannot  have 
summary  process,  such  as  attachment, 
to  enforce  the  payment  of  costs,  for 
which  they  have  given  credit.  If  they 
choose  to  give  credit  to  a  party  instead 
of  requiring  prompt  payment,  they 
have  the  same  remedy  as  other  citizens. 
Naper  v.  Bowers,  Wright  (Ohio)  692. 

If  the  fees  are  not  collected  in  a  rea- 
sonable time,  the  persons  entitled 
thereto  may  proceed   against  the  party 
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will  direct  the  payment  of  such  fees  from  an  available  fund.* 
c.  By  Attachment. — Costs  ordered  to  be  paid  in  the  progress 
of  a  cause  should  not  be  included  in  the  final  judgment  and 
execution  issued  therefor,  but  should  be  collected  by  process  of 
attachment;*  and  other  cases  where  attachment  is  the  proper 
remedy  for  the  collection  of  costs  are  set  forth  in  the  notes.* 


liable.  Ex  p.  Hampton,  2  Greene 
(Iowa)  137. 

In  Missouri,  a  usage  obtains  which 
has  acquired  the  force  of  law,  making 
the  officers  the  real  beneficiaries  of  the 
judgment  for  costs  ;  hence  the  satisfac- 
tion in  full  of  the  debt  and  judgment 
will  not  prevent  execution  for  costs 
due  to  officers  of  the  court  from  issuing. 
State  V.  Ashbrook,  40  Mo.  App.  64. 

1.  Loudon  V.  Blandford,  56  Ga.  150. 
Receiver. — A  clerk  of  the  court  is  not 

entitled  to  have  his  fees  paid  out  of  a 
fund  held  by  a  receiver,  until  the  court 
has  adjudged  such  fund  to  be  subject  to 
costs  upon  the  termination  of  the  suit. 
Ballin  v.  Ferst,  55  Ga.  546. 

Payment  out  of  Fine. — If  a  fine  is  paid 
but  the  costs  remain  uncollected,  or  if 
a  fine  be  imposed  by  the  judgment 
without  costs,  the  costs  of  the  officers 
are,  in  either  event,  to  be  paid  out  of  the 
fine  collected.  Petty  v.  San  Joaquin 
County,  45  Cal.  245. 

Bail.' — It  has  been  held  that  the  court 
has  no  power  to  order  the  payment  of 
clerk's  fees  and  the  costs  of  the  com- 
mitting justice  to  be  made  out  of  the 
forfeited  bail  left  by  the  defendant. 
State  ZK  Barron,  74  Ind.  374. 

Fees  of  Officers  of  the  Court  take 
precedence  over  costs  due  to  witnesses. 
Locke  V.  McFalls,  3  Sneed(Tenn.)  674. 

2.  Kellogg  V.  Graham,  Wright 
(Ohio)  87 ;  Meacham  v.  Dodge,  Wright 
(Ohio)  375;  Naper  v.  Bowers,  Wright 
(Ohio)  692. 

Supplementary  Proceedings.  —  The 
costs  of  an  attachment  issued  for  the 
purpose  of  enforcing  an  order  of  the 
court  in  proceedings  supplementary  to 
execution  are  to  be  taxed  as  costs  of 
proceedings  in  the  action,  and  not  as 
costs  of  special  proceedings  other  than 
actions.  Seeley  v.  Black,  35  How.  Pr. 
(N.  Y.  Supreme  Ct. )  369. 

3.  Continuance. — Attachment  is  the 
regular  mode  of  enforcing  the  payment 
of  costs  of  a  continuance ;  judgment, 
and  execution  for  costs  thereof,  is  ir- 
regular. Mahony  v,  Holland,  2  Bibb 
(Ky.)  243. 

Guardian. — Where  judgment  is   ren- 


dered against  a  guardian  on  a  suit 
brought  by  him  in  the  name  of  his 
ward,  execution  for  the  costs  cannot 
issue  ;  attachment  is  the  proper  remedy. 
Bigger  v.  Westby,  13  S.  &  R.  (Pa.)  347. 

Witnesses  and  Mileage. — An  attach- 
ment execution  has  been  held  to  be  the 
correct  method  of  enforcing  a  plaintiiFs 
bill  of  costs  for  witness  fees  and  mile- 
age, as  such  costs  are  deemed,  for  many 
purposes,  essentially  different  from  the 
fees  due  court  officers.  Howard  Bldg., 
etc.,  Assoc.  V.  Philadelphia,  etc.,  R.Co., 
102  Pa.  St.  220. 

After  Judgment,  a  Defendant  was 
Let  in  to  defend,  but  the  plaintiff"  was 
successful.  It  was  held  that  the  costs 
of  the  proceedings  subsequent  to  the 
judgment  might  be  collected  by  order 
and  attachment.  Dows  v.  Boughton, 
3  Hill  (N.  Y.)  452. 

Intervenor.  —  In  the  United  States 
Supreme  Court,  a  person  was  allowed 
to  intervene,  to  show  his  interest  in  the 
cause,  upon  condition  of  giving  bond 
to  pay  costs.  Upon  his  failure  to  pay 
the  costs  it  was  held  that  an  attach- 
ment should  issue  to  enforce  their  pay- 
ment without  remitting  the  payees  in 
the  bond  to  another  suit  in  another 
court.  Craig  t'.  Leitensdorfer,  127  U. 
S.  764. 

A  Trial  was  Put  off  at  Circuit ;  at- 
tachment was  granted  for  failure  to 
pay  the  costs  thereof.  Fulton  v. 
Brunk,  18  Wend.  (N.  Y.)  509. 

In  New  Jersey,  it  has  been  held  that 
the  only  remedy  a  defendant  has  to 
obtain  costs,  is  by  attachment.  Den 
V.  Hayne,  21  N.J.  L.  246;  Gilliland  v. 
Rappleyea,  15  N.  J.  L.  138;  State  v. 
Lee,  I  N.J.  L.  451.  And,  in  general,  a 
writ  of  attachment  for  costs  will  issue 
whenever  the  order  or  rule  to  pay  the 
same  cannot  be  enforced  by  execution. 
Ritter  v.  Kunkle,  39  N.  J.  L.  618; 
Smith  V.  State,  31  N.J.  L.  216. 

Equity. — A  plaintiff  in  equity  failed 
in  his  suit  and  neglected  to  pay  the 
costs;  it  was  held  that  an  attachment 
might  not  be  issued  against  him. 
Cochran  v.  Gowen,  9  Phila.  (Pa.) 
299. 
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d.  By  Punishment  as  for  Contempt. — The  obligation  to 
pay  costs  constitutes  a  mere  civil  liability,  and,  in  the  absence  of 
express  statutory  provision,  the  failure  to  pay  them  will  not  sub- 
ject the  party  in  default  to  punishment  for  contempt.^ 

e.  Lien  for  Costs. — Costs  have  sometimes  been  made  a  lien 
upon  the  fund  or  property  of  the  party  owing  them  * 

• /.  Other  Remedies.  —  Various  other  modes  in  which  costs 
have  been  collected  are  shown  in  the  notes.^ 


A  Motion  for  an  Attachment,  to  com- 
pel a  third  person  to  pay  costs  as  a  party 
in  interest,  was  denied  with  costs, where 
such  person  denied  any  interest  in -the 
cause.  Hunt  v.  Northrop,  2  How.  Pr. 
(N.  Y.  Supreme  Ct.)  73. 

Referees. — An  order  of  referees,  re- 
quiring the  payment  of  costs  as  a  con- 
dition of  adjournment,  will  not  be  en- 
forced by  the  court  by  attachment. 
Butler  V.  Bates,  5  Hill  (N.  Y.)  375. 

Notice  of  a  motion  for  an  attachment 
is  not  necessary ;  the  attachment  pro- 
ceeds of  course,  on  proof  of  regular 
demand  with  service  of  taxed  bill  and 
nonpayment.  Burns  v.  Burns,  7  Cow. 
(N.  Y.)  470. 

Engllsli  Practice. — An  immediate  se- 
questration to  enforce  the  payment  of 
costs,  which  a  party  has  been  ordered 
to  pay  without  direction  as  to  the  time 
of  payment,  and  which  have  been  taxed, 
may  be  issued  by  leave  without  a  pre- 
vious four-day  order,  but  an  order  di- 
recting an  attachment  or  sequestration 
on  default  of  payment  within  a  speci- 
fied time  is  erroneous.  In  re  Lumley 
(1894),  2  Ch.  271. 

1.  State  V.  Ensign,  n  Neb.  529; 
State  V.  Erwin,  44  Iowa  637;  State  v. 
Jaynes,  19  Neb.  697 ;  O'Gara  v.  Kear- 
ney, 57  How.  Pr.  (N.  Y.  Ct.  App.)  439 ; 
Forstman  v.  Schulting,  42  Hun  (N. 
Y.)  643;  Stevens  v.  Nisbet,  88  Ga.  456. 

New  York  Code  Civ.  Pro.,  §  2007,  pro- 
vides that  nonpayment,  upon  demand, 
of  costs  awarded  by  a  final  order  in  a 
special  proceeding  instituted  by  a  state 
writ,  may  be  punished  as  a  contempt 
of  court.  Punishment  as  for  contempt 
of  court  for  nonpayment  of  costs  under 
this  statute  is  discretionary  with  the 
court.  People  v.  Masonic  Guild,  etc., 
Assoc.  (Supreme  Ct),  18  N.  Y.  Supp. 
806. 

In  Anonymous,  4  Cow.  (N.  Y.)  357, 
it  was  held  that  in  order  to  bring  a 
party  into  contempt  for  nonpayment 
of  costs,  the  rule  must  be  entered  ex- 
pressly directing  him  to  pay  them. 


On  an  Appeal,  in  which  an  interlocu- 
tory decision  of  a  vice  chancellor  was 
reversed,  with  costs,  but  no  order  was 
obtained  to  remit  the  proceedings  to 
the  vice  chancellor,  the  defendant  had 
the  option  either  of  causing  the  order 
to  be  enrolled,  and  an  execution  to  be 
issued  for  his  costs  on  the  appeal,  or  of 
proceeding  as  for  a  contempt  and  hav- 
ing an  attachment  against  the  com- 
plainant for  the  nonpayment  of  the 
costs.  Brockway  v.  Copp,  2  Paige  (N. 
Y.)   578. 

2.  In  Iowa,  the  costs  of  an  action  to 
abate  a  liquor  nuisance  become  a  lien 
on  the  lot,  if  the  owner  had  knowledge 
of  its  use  for  that  purpose.  Morgan  v. 
Koestner,  83  Iowa  134. 

In  Montana,  the  real  estate  and  min- 
ing claims  of  a  person  who  commits  a 
criminal  offense  are  rendered  liable  for 
the  payment  of  a  judgment  imposing 
any  fine  or  costs  upon  him,  under 
Mont.  Comp.  Stat.,  div.  i,  §  463,  and 
such  fine  and  costs  are  a  lien  upon  the 
property.  If  one  under  arrest  conveys 
the  land  after  his  arrest, but  before  the 
docketing  of  the  judgment,  an  action 
may  be  brought  against  the  grantee  to 
sell  the  land.  Silver  Bow  County  v. 
Strumbaugh,  9  Mont.  81. 

In  South  Carolina,  it  is  declared  that 
the  costs  incident  to  the  collection  of  a 
debt  and  enforcement  of  a  judgment 
for  it  constitute  a  part  of  the  debt;  and 
anj'  property  which  might  be  subjected 
to  the  lien  for  the  judgment  debt  may 
be  sold  for  the  costs.  Long  v.  Walker, 
105  N.  Car.  90. 

In  Missouri,  it  has  been  held  that  as 
the  assessing  of  costs  is  fixed  by  law, 
a  final  judgment  for  costs  is  sufficiently 
certain  to  create  a  lien  for  the  costs 
when  taxed.  Bobb  v.  Graham,  15  Mo. 
App.  289. 

3.  Sale  of  Judgments. — In  Mississt^J>i, 
under  an  act  providing  for  the  sale  of 
judgments  for  the  payment  of  costs,  it 
was  held  that  the  court  could  not  order 
the  sale  of  a  judgment  of  a   resident 
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5.  Payment  as  a  Condition — a.  Of  Prosecution  of  Second 
Suit — (i)  In  General.  —  In  most  states,  whenever,  by  the  volun- 
tary action  or  negligence,  or  other  fault,  of  the  plaintiff,  he  has 
suffered  a  discontinuance  or  nonsuit  to  be  entered,  and  costs  have 
been  awarded  against  him,  the  court  may,  upon  the  institution  of 
a  second  suit  for  the  same  cause  of  action,  on  motion,  require  him 
to  pay  the  costs  of  the  first  suit  as  a  condition  of  the  prosecution 
of  the  second  ;  *  and,  likewise,  where  a  second  action  of  ejectment 


plaintiff  until  after  the  return  of  nulla 
bo;:a  on  executions  issued,  returnable 
to  difterent  terms  of  the  court,  against 
both  defendant  and  plaintiff  in  such 
judgment.  Queen  r.Vick,  28  Miss.  662. 

Fund  in  Court. — Where  it  appeared 
that  a  defendant  was  insolvent,  and  an 
execution  against  him  for  costs  incurred 
in  the  Supreme  Court  of  North  Carolina 
had  been  returned  unsatisfied,  the  court 
directed  that  the  costs  should  be  paid 
out  of  certain  moneys  which  it  held  in 
its  hands,  and  to  which  the  defendant 
was  entitled.  Clerk's  Office  v.  Cape 
Fear  Bank,  66  N.  Car.  214. 

Trustees  of  Married  Woman. — Where 
a  married  woman  is  directed  to  paj- 
certain  costs  to  her  trustees,  such 
trustees  are  entitled  to  retain  them  out 
of  a  balance  of  income  going  to  her, 
which  is  in  their  hands  when  the  order 
is  made,  although  it  was  not  when  the 
proceedings  were  commenced.  Cox  -'. 
Bennett  (1S91),  i  Ch.  617. 

Foreclosure  Suit. — Where  referees,  in 
a  foreclosure  proceeding,  award  that 
the  plaintiff  have  his  costs  of  the  action, 
it  means  merely  that  the  plaintiff  should 
recover  costs  in  the  manner  usual  in 
such  actions,  and  does  not  entitle  him 
to  enter  a  personal  judgment  for  costs 
against  any  defendant.  Case  xk  Man- 
nis,  19  Civ.  Pro.  Rep.  (N.  Y.  Supreme 
Ct.)  296,  II  N.  Y.  Supp.  343,  affirmed 
in  123  N.  Y.  66t. 

A  Party  Obtaining  a  Postponement  of 
a  trial  on  condition  of  paying  the  costs, 
but  omitting  to  pay  the  same,  may  be 
compelled  to  pay  them  by  a  precept  in 
the  nature  oia  fieri  facias.  Gamble  v. 
Taylor,  43  How.  Pr.  (N.  Y.  Supreme 
Ct.)  375- 

1.  Georgia. — Langston  v.  Marks,  68 
Ga.  435. 

Maine. — Smith  v.  Allen,  79  Me.  536 ; 
Long  V.  Woodman,  65  Me.  56. 

Minnesota.  —  Gerrish  v.  Pratt.  6 
Minn.  53. 

Netv  yersey. — Sears  v.  Jackson,  1 1 
N.  J.  Eq.  45;  Sooy  v.  M'Kean,  9  N.  J. 
L.  86  ;  Swing  v.  Upper  Alloways  Creek, 


10  N.  J.  L.  58;  Den  v.  Thompson,  14 
N.  J.  L.  193  ;  Anonymous,  16  N.  J-  L. 
415;  Cooper  t\  Sheppard,  9  N.  J.  L. 
96;  Den  V.  Fen,  17  N.  J.  L.  354. 

Netv  2'ork. — Bates  v.  Dickerson,  58 
Hun  (N.  Y.)6ii;  £:«/.  Stone,  3  Cow. 
(N.  Y.)  380;  Barton  v.  Speis,  73  N.  Y. 
133;  Salters  v.  Ralph,  15  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  273;  Edwards  v. 
Ninth  Ave.  R.  Co.,  22  How.  Pr.  (N.  Y, 
C.  PI.)  444. 

Pennsylvania.  —  Gerety  v.  Reading 
R.  Co.,  9  Phila.  (Pa.)  153  ;  Com.  v.  Mc- 
Michael,  Dist.  Court,  Phila.,  Dec.  11, 
1847,  MS.;  Stiles  v.  Woodruff,  i  Phila. 
(Pa.)  67. 

Rhode  Islatid.  —  Robinson  v.  Mer- 
chants, etc.,  Transp.  Co.,  16  R.  I.  217; 
Hullock's  Law  of  Costs,  pp.  9,  454. 

Neiir  Cause  of  Action. — Where  costs 
have  been  allowed  against  a  plaintiff 
on  a  nonsuit  or  discontinuance,  and 
a  second  suit  is  brought  on  the  same 
cause  of  action,  although  a  new  and 
additional  cause  of  action  is  included 
in  the  second  writ,  the  second  suit  will 
be  stayed  till  the  payment  of  the  costs 
of  the  first  suit.  Morse  v.  Mayberry, 
48  Me.  i6i;  Smith  v.  Allen,  79  Me. 
536;  Riplev  ~l).  Benedict,  4  Cow.  (N. 
Y.)  19. 

Change  of  Form. — Proceedings  will  be 
stayed  until  payment  of  the  costs  of  a 
former  action,  where  a  plaintiff  seeks, 
by  changing  the  form  of  the  action,  to 
attain  an  object  which  he  might  have 
accomplished  had  he  been  successful  in 
such  former  action.  Sprague  v.  Bar- 
tholdi  Hotel  Co.,  68  Hun  (N.  Y.)  555; 
Koons  V.  Patterson,  i  Phila.  (Pa.) 
288. 

Costs  of  the  Motion  to  Stay  proceed- 
ings must  also  be  paid  with  the  costs  of 
the  first  action.  Edwards  v.  Ninth 
Ave.  R.  Co.,  22  How.  Pr.  (N.  Y.  C. 
PI.)  444. 

Application  —  When  Made.  —  Motion 
for  the  stay  may  be  made  at  any  time 
while  the  cause  is  litigating.  Jackson 
-'.  Miller,  3  Cow.  (N.  Y.")  57;  Cuylerr;. 
Vanderwerk,    i   Johns.   Cas.    (N.   Y.) 
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is  brought  to  try  the  same  title.^ 

As  the  Eeason  of  the  Eule  is  that  in  such  cases  the  second  suit  is 
presumed  to  be  vexatious,  the  motion  will  not  be  granted  where 
the  contrary  is  shown  ;  ^  and  usually  the  whole  matter  is  dis- 
cretionary with  the  court.* 

(2)  The  Court. — The  rule  is  applicable  to  suits  in  equity  as  well 
as  at  law  ;■*  but  not  where  one  of  the  suits  is  at  law  and  the  other 


347;  Col.  &  C.  Cas.  (N.  Y.)  93;  Bishop 
V.  Bishop,  7  Robt.  (N.  Y.)  194. 

The  motion  cannot  be  made  after  the 
second  action  has  been  called  for  trial. 
Daniels  v.  Moses,  12  S.  Car.  130. 

Dismissal  on  Exceptions. — A  second 
suit  may  be  brought  without  payment 
of  the  costs  of  the  former  suit,  where 
the  latter  was  dismissed  on  anexception, 
and  was  not  discontinued  or  allowed  to 
go  by  default.  Howard  v.  Copley,  10 
La.  Ann.  504. 

Waiver. — Where  a  nonsuit  is  ordered 
to  be  set  aside  on  condition  of  payment 
of  the  costs,  such  payment  is  waived 
by  the  parties  appearing  and  submit- 
ting the  cause.  Walker  v.  Henry,  36 
W.  Va.  100. 

Renewal  ^f  a  Motion  will  not  be  re- 
fused by  the  court,  merely  because  the 
costs  of  a  former  application  are  un- 
paid, unless  it  appears  that  the  party 
seeks  to  avoid  payment,  is  insolvent  or 
has  no  attachable  property.  Adams  v. 
Bush,  2  Abb.  Pr.  N.  S.  (N.  Y.  Su- 
preme Ct.)  112. 

United  States. — In  the  absence  of 
statute,  costs  cannot  be  imposed  upon 
the  United  States,  as  a  condition  of  re- 
instating a  suit  brought  by  it  and  dis- 
missed for  want  of  prosecution  by  its 
attorney,  who  was  unready  for  trial  and 
made  no  showing  for  a  continuance. 
U.  S.  V.  Stevens,  8  Utah  3. 

Interlocutory  Costs. — Nonpayment  of 
costs  of  an  interlocutory  order  is  not  a 
ground  for  staying  a  suit.  Pinney  v. 
Johnson,  2  Wend.  (N.  Y.)  623. 

Second  Appeal. — Where  the  costs  of 
a  former  appeal,  which  was  dismissed 
with  costs,  had  not  been  paid,  a  second 
appeal  was  stayed  until  such  costs 
should  be  paid.  Dresser  v.  Brooks,  5 
How,  Pr.  (N.  Y.  Ct.  App.)  75. 

What  Taxable.^— Where  a  plaintiff, 
who  was  nonsuited,  pays  the  costs  from 
the  commencement  of  the  suit  in  order 
to  have  /he  case  reinstated,  he  cannot, 
upon  recovering  judgment,  tax  thecosts 
prior  to  the  nonsuit,  except  the  writ 
and  service.  Milliken  v.  Warner,  62 
Conn.  51. 


Error  of  Court. — A  cause  may  properly 
be  reinstated  during  the  term,  without 
payment  of  costs,  where  the  court  has 
erroneously  directed  a  nonsuit.  M'Go- 
wanx'.  Kentucky  Bank,  5Litt.  (Ky.)272. 

1.  Ex  p.  Shear,  92  Ala.  596;  Altman 
V.  Altman,  12  Pa.  St.  246;  Sears  v. 
Jackson,  11  N.  J.  iiq.  45;  Henderson  v. 
Griffin,  5  Pet.  (U.  S.)  151. 

Same  Title. — Where  a  second  suit 
brings  in  question  the  same  title  to  the 
same  premises,  between  parties  or 
privies  to  the  first,  the  court  will  stay 
the  second  suit  till  the  costs  of  the  first 
are  paid.  Jackson  v.  Edwards,  i  Cow 
(N.  Y.)  138. 

Stipulation  to  Abide  Event. — Where  a 
plaintiff  had  a  verdict  in  two  actions  of 
ejectment,  other  actions  being  by  stipu- 
lation to  abide  the  event,  and  the 
judgments  in  the  former  were  reversed 
on  error,  the  causes  were  stayed  until 
payment  of  the  costs  in  error.  But  the 
other  causes,  which  had  not  been  stip- 
ulated to  abide  the  event,  the  court 
refused  to  stay.  Jackson  v.  Schauber, 
4  Wend.  (N.  Y.)  216. 

2.  Clemans  v.  Buffenbarger,  106  Ind. 
16 ;  Carrothers  v.  Carrothers,  107  Ind. 
530 ;  Lawrence  v,  Dickenson,  2  Cow. 
(N.  Y.)  580;  Cochran  v.  Perry,  4  Pa. 
L- J-  Z^9\  Brown  v.  Brown,  81  Ala. 
508. 

Where  a  party,  having  voluntarily 
withdrawn  his  complaint,  immediately 
refiled  it,  and  the  court  ordered  a  stay 
of  proceedings  on  the  second  action 
till  the  costs  of  the  first  were  paid,  such 
order  of  the  court  was  held  to  be  cor- 
rect, and,  the  contrary  not  being  shown, 
the  presumption  is  that  the  second  suit 
was  vexatious.  State  v.  Howe,  64 
Ind.  18. 

3.  Daniels  v.  Moses,  12  S.  Car.  130; 
Morgenstern  v.  Zink,  6  Misc.  Rep. 
(Buffalo  Super.  Ct.)  418;  Marx  v. 
Epstein,  i  Tex.  App.  Civ.  Cas.,  §  1319; 
Harless  v.  Petty,  98  Ind.  53;  Kitts  v. 
Willson,  89  Ind.  95 ;  Drake  v.  New 
York  Iron  Mine,  71  Hun  (N.  Y.)  211 ; 
Hennies  v.  Vogel,  87  111.  242. 

4.  Updike   v.  Bartles,    13   N.  J.  Eq. 


262 


Volume  V. 


Payment  and  Collection. 


COSTS. 


Fajrment  as  a  Condition. 


in  equity,  as  the  presumption  of  vexatiousness  does  not  exist  in 
such  case.i  It  is  no  objection  to  the  motion,  that  the  suits  are  in 
different  courts  of  the  same  nature,^  unless  the  former  suit  was 
in  another  state  or  country.* 

(3)  The  Parties.  —  There  must  be  the  same  parties,  or  their 
privies,  in  both  suits  ;*  but  the  fact  that  some  of  the  defendants 
are  new  parties  has  been  held  not  to  remove  the  case  from  the 
operation  of  the  rule ;  ^  nor  the  fact  that  the  second  suit  is  not 
brought  by  the  same  guardian  or  next  friend  of  an  infant.^  An 
assignee  of  the  plaintiff,  being  a  privy,  will  be  within  the  rule  ;  '^ 
but  where  the  defendant  had  assigned  the  costs  the  rule  was 
held  not  to  apply.* 

b.  Of  Granting  Relief  or  Favors.— And  generally,  when 
the  granting  of  relief  prayed  for  is  discretionary  with  the  court, 
as  upon  granting  a  new  trial  or  leave  to  amend,  the  court  may 
impose,  as  a  condition  precedent,  the  payment  of  costs  previously 
incurred.^ 


231  ;  Cummins  v.  Bennett,  8  Paige  (N. 
Y.)  79- 

If  a  Valid  Excuse  be  given,  a  court  of 
equity  will  not  compel  payment  of  the 
costs  of  a  former  action  before  it  -will 
allow  a  second  to  be  tried.  Union  Pac. 
R.  Co.  V.  Mertes,  35  Neb.  204. 

1.  Kerr  v.  Davis,  7  Paige  (N.  Y.)  53  ; 
Demarest  v.  Wvnkoop,  2  Johns.  Ch. 
(N.  Y.)  461;  Davis  v.  Duffie,  3  Abb. 
Pr.  (N.  Y.  Super.  Ct.)  363,  5  Duer  (N. 
Y.)  6S8;  Stebbins  v.  Grant,  19  Johns. 
(N.  Y.)  196. 

2.  Perkins  v.  Hinman,  19  Johns.  (N. 
Y.)  237;  Ex  j>.  Stone,  3  Cow.  (N.  Y.) 
3S0. 

Federal  Court. — The  rule  has  been 
followed  where  the  first  action  was 
tried  in  a  court  of  the  United  States. 
Jackson  v.  Carpenter,  3  Cow.  (N.Y.)22. 

3.  Julio  V.  Ingalls,  15  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  429. 

4.  Vetterlein  v.  Barnes,  43  Hun  (N. 

Y.)437. 
The  Rule  that  where  the  Same  Title 

to  the  same  premises  is  drawn  in  ques- 
tion in  a  second  suit  between  parties  to 
the  first,  or  their  privies,  the  court  will 
order  the  costs  of  the  first  suit  to  be 
paid  before  it  will  suffer  the  second  to 
proceed,  does  not  apply  to  a  suit 
brought  by  A,  B,  and  C,  heirs  at  law, 
to  recover  premises  of  their  ancestors, 
while  a  judgment  for  costs  upon  dis- 
missal of  the  complaint  of  A,  in  for- 
mer action  to  recover  his  one-third,  is 
unpaid.  Such  second  suit  is  not  to  be 
regarded  as  between  the  same  parties 
or  their  privies,  nor  are  the  premises  to 


be  regarded  as  the  same.  Ten  Broeck 
V.  Reynolds,  13  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  462. 

In  Ejectment,  when  neither  of  the  les- 
sors named  in  the  former  suit  is  in  the 
second,  nor  any  one  claiming  under 
them,  and  the  lessor  goes  for  a  distinct 
portion  of  thg  premises  from  that 
claimed  in  the  first  suit,  the  court  will 
not  stay  his  proceedings  till  payment  of 
the  costs  of  the  former  suit,  although 
he  claims  under  the  same  title.  Jack- 
son V.  Clark,  i  Cow.  (N.  Y.)  140. 

6.  Kentish  v.  Tatham,  6  Hill  (N 
Y.)  372. 

Where  a  defendant  was  sued  as  an 
individual  in  the  first  suit,  and  as  sur- 
viving partner  in  the  second,  upon  a 
cause  of  action  common  to  both,  the 
second  suit  was  stayed  until  the  costs 
of  the  first  were  paid.  Zimmerman  v. 
Kuebler,  9  Pa.  Co.  Ct.  Rep.  128. 

6.  Taylor  v.  Vandervoort,  9  Wend, 
(N.  Y./449. 

7.  Richardson  v.  White,  27  How.  Pr. 
(N.  Y.  Supreme  Ct.)  155;  Gardenier  v. 
Oswego  Mut.  Sav.,  etc.,  Assoc.  (Su- 
preme Ct. ),  17  N.  Y,  Supp.  394;  Warren 
V.  Homested,  32  Me.  36;  Newton  v. 
Bewley,  Browne  (Pa.)  38. 

8.  Simpson  v.  Brewster,  9  Paige  (N. 
Y.)  245. 

9.  Howe  V.  Independence  Consol. 
Gold,  etc.;  Min.  Co.,  29  Cal.  72;  Bailey 
V.  Taaffe,  29  Cal.  422;  Heermane  v. 
Sawver,  48  Cal.  562;  Leet  v.  Grants,  36 
Cal."288;  People  r.  O'Connell,  23  Cal. 
2S1 ;  Ketcham  v.  Elliott  (Supreme  Ct.), 
20  N.  Y.   Supp.  745;  Peopie  r;.  Canal 
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6.  Set-off  of  Costs. — Costs   may   be    set    off  against   costs    and 
also    against    a    judgment ;  i    but    the   rights   of    court    officers 


St.  Bank,  6  Misc.  Rep.  (N.  Y.  Super. 
Ct.)  319;  Jackson  v.  Pell,  19  Johns. 
(  N.  Y.)  270 ;  Jones  v.  Newton  ( Supreme 
Ct.),  19  N.  Y.  Supp.  786;  Parkinson 
V.  Scott,  5  Misc.  Rep.  (N,  Y.  Super. 
Ct.)  261,  31  Abb.  N.  Cas.  (N.  Y.)  44; 
Butler  V.  Richmond,  etc.,  R.  Co.,  88 
Ga.  594;  Jacobs  v.  Crusha  (1894),  2 
Q^  B.  37.    See  articles  Amendments, 

vol.1,    p.  458;    COXTIXUAXCES,    Vol.  4, 

p.  822  ;  Defaults;  New  Trial,  etc. 

A  Claimant  of  a  Libeled  Vessel,  who 
seeks  to  intervene  and  present  his  claim 
after  a  decree  fro  confesso  has  been 
regularly  had,  and  an  order  of  sale 
made,  will  be  allowed  to  defend  only 
upon  payment  of  all  taxable  costs  in- 
curred by  the  libelant.  "  The  America," 
56  Fed.  Rep.  1021. 

In  Georgia,  it  has  been  held  that  the 
court  cannot  impose  costs  as  a  condi- 
tion of  allowing  the  defendant,  who 
has  pleaded  the  general  issue,  to  amend 
by  adding  additional  defense,  where  he 
applies  for  leave  at  the  first  day  of  the 
second  term,  at  or  before  the  calling 
of  the  case  for  final  trial,  since,  under 
the  Georgia  statute,  the  court  has  no 
power  to  exact  the  payment  of  costs 
unless  the  defendant  has  been  negli- 
gent.    Barrett  v.  Pascoe,  90  Ga.  826. 

In  Iowa,  where,  on  motion  of  the  de- 
fendant, a  change  of  venue  was  granted 
by  the  court,  an  order  that  the  plaintiff 
shall  be  precluded  from  further  pro- 
ceedings till  he  paj'  the  costs  awarded 
the  defendant,  was  held  erroneous. 
Mcintosh  V.  Kilbourne,  37  Iowa  420. 

Opening  Default. — Where  $20  were 
ordered  to  be  paid  as  a  condition  of 
opening  a  default,  this  amount  was  not 
deducted  from  the  final  costs,  Lennon 
V.  Macintosh,  19  Abb.  N.  Cas.  (N.  Y. 
City  Ct.)  175. 

Until  Payment. — Where  the  court 
grants  a  motion  to  set  aside  a  judgment 
on  condition  of  payment  of  costs,  the 
judgment  remains  in  eftcct  till  the  costs 
are  paid.     Gregory  v.  Haynes,  21  Cal. 

443- 

Pleading  Over.  —  Where  the  court 
overrules  a  demurrer  on  the  ground  of 
frivolousness,  and  grants  a  motion  for  a 
judgment,  it  may  make  the  pavment  of 
costs  a  condition  of  allowing  the  party 
to  plead  over.  Guth  t'.  Lubach,  73 
Wis.  131. 

Taxation. — Costs  paid  as  a  condition 


of  amendment  cannot  be  again  taxed  in 
favor  of  either  party.  Marx  v.  Gross, 
23  Civ.  Pro.  Rep.  (N.  Y.  Super.  Ct.)  97, 
2  Misc.  Rep.  (N.  Y.)  500. 

Waiver. — Where  no  request  was  made 
of  a  party  for  the  costs  which  he  had 
been  ordered  to  pay  as  a  condition  of 
^vacating  a  judgment,  and  proceedings 
were  later  taken,  which  presupposed 
that  the  judgment  was  vacated,  it  was 
held  that  the  condition  was  impliedly 
waived  and  the  judgment  was  no  longer 
a  valid  one.  Ransom  f.  New  York,  4 
Blatchf.  (U.  S.)  157. 

An  Assignee  of  a  Judgment  takes  it 
subject  to  costs  awarded  against  the 
judgment  creditor  on  dismissal  of  sup- 
plementary proceedings  against  the 
debtor,  and  he  cannot,  without  paying 
or  deducting  such  costs,  issue  an  execu- 
tion on    the    judgment.     MacWhinnie 

V.  Cameron,  19  Civ.  Pro.  Rep.  (N.  Y. 
Supreme  Ct.)  168,  57  Hun  (N.  Y.) 
463;  Murray  v.  Cameron  (Supreme 
Ct),  15  N.  Y.  Supp.  13.    See  nX^osufra, 

VI.  Costs  upon  Gra7iting  Neiv   Trial. 
1.  Damp  V.  Dane,  33  Wis.  430;  The 

Giles  Loring,  48  Fed.  Rep.  463;  Stuy- 
vesant  v.  Davies,  3  Edw.  Ch.  (N.  Y.) 
1537 ;  Tompkins  Countv  %\  Bristol,  58 
How.  Pr.  (N.  Y.  Supreme  Ct.)  3; 
Wheeler  v.  Heermans,  3  Sandf.  Ch. 
(N.  Y.)  597,  4  N.  Y.  Leg.  Obs.  3S2; 
Genet  t^.  Delaware,  etc., Canal  Co.  (Su- 
premeCt.),igN.Y.  Supp.  io2\,aJfirmed 
in  136  N.  Y.  217:  Fitch  v.  Baldwin,  i 
Clarke  Ch.  (N.  Y.)  426;  Pelton  v.  Har- 
rison (1892),  I  Q^  B.  118;  Otcheck -I. 
Hostetter,  77  Iowa  509;  Van  Pelt  v. 
Phillips,  24  N.  J.  L.  560. 

The  power  to  set  off  costs  against 
each  other  is  dependent,  not  on  statute, 
but  on  the  general  discretionarv  power 
of  the  courts  over  their  suitors,  by  the 
common  law.  Hullock's  Law  of  Costs, 
p.  46S.  "And  the  courts  have  not  only 
allowed  costs  to  be  set  off  against  costs, 
but  they  have  also  allowed  them  to  be 
set  off  against  damages  and  costs,  and 
against  debt  and  costs."  Hullock's  Law 
of  Costs,  p.  469. 

Interlocutory  Costs  may  be  set  off 
against  the  final  judgment.  Hoyt  v. 
Godfrey,  xi  Daly  (N.  Y.)  27S. 

An  application  to  have  the  costs  of 
an  appeal  from  an  interlocutory  order, 
which  was  dismissed  with  costs,  set  off 
against  the  appellant,  who  was  entitled 
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to  costs  out  of  an  estate  under  a  for- 
mer order  in  the  action,  was  denied, 
but  the  court  directed  that  no  costs 
should  be  paid  to  him  for  a  fortnight, 
so  as  to  give  time  to  carry  in  the  bill  of 
costs  of  the  appeal,  that  the  set-off 
might  be  considered  by  the  taxing 
master.  Iti  re  Crawshay,  45  Ch.  Div. 
318. 

AsBignment  of  Costs  to  Attorney,  after 
verdict  and  before  judgment,  is  valid 
and  precludes  the  right  of  set-oflf 
against  the  judgment  which  would 
otherwise  exist.  Ladd  v.  Ferguson,  9 
Oregon  iSo. 

1.  Ruddell  V.  Sparks,  79  Tex.  308 ; 

Ainslie  v.  Boynton,  2  Barb.  (N.  Y .)  258. 

*    In  an  Admiralty  Case,  the  libelant  got 


a  decree  in  the  District  Court,  which 
on  appeal,  the  United  States  Circuit 
Court  of  appeals  reversed,  directing  a 
decree  in  his  favor  for  a  smaller  sum, 
with  the  costs  of  the  District  Court,  but 
awarding  the  costs  of  the  appeal  against 
him.  It  was  held  that  costs  in  the  ap- 
pellate courtcould  not  be  setoff  against 
the  unpaid  costs  of  the  District  Court  so 
as  to  preclude  the  officers  of  the  latter 
court  from  collecting  the  sums  due 
them  from  the  claimant.  Aiken  v. 
Smith,  57  Fed.  Rep.  423. 

Different  Terms  of  Court. — On  motion, 
set-off  of  costs  in  counter  suits  and 
judgments  in  the  same  court,  rendered 
at  different  terms,  may  be  awarded. 
Sellick  V.  Munson,  2  Vt.  13. 
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COUNTERFEITING.  . 

By  Robert  Grattan. 

I.  Jurisdiction,  267. 
n.  Joint  Offendees,  268. 
m.  Counterfeiting  Coin,  269. 

1.  Form  of  Indictment,  269. 

2.  Al/egatiofts  of  Similitude,  269. 

3.  Allegations  of  Intent,  270. 

IV.  Passing  Counterfeit  Coin,  270.  ' 

1.  The  Indictnietit  Generally,  270. 

2.  Specific  Allegations,  272. 

a.  Name  of  Person  to  Whom  Uttered,  272.  ' 

b.  Intent  to  Defraud,  273. 

c.  Scie?iter,  273. 

3.  Uttering  Counterfeit  Coin,  Having  Other  in  Possession,  273. 

V.  Having  Counterfeit  Coin  in  Possession,  273. 

1.  Form  of  Indictment,  273. 

2,  Specific  Allegations,  274. 

VI.  Description  of  Coin,  274. 
VIL  Passing  Counterfeit  Banknotes,  275. 

1.  Generally,  275. 

2.  Scienter,  276. 

3.  Intent  to  Defraud,  276. 

4.  Needless  Allegations,  277. 

Vin.  Selling  Counterfeit  Monet,  278. 

1.  Generally,  278. 

2.  By  Statute,   278.  •  • 

IX.  Having  Counterfeit  Banknotes  in  Possession,  279. 

1.  Generally,  279. 

2.  Intent  to  Defraud,  279. 

3.  Intent  to  Pass,  280. 

4.  Scienter,  281. 

5.  Needless  Allegatio7is,  281. 

6.  Where  Offense  Consists  in  the  Number  of  Bills,  281. 
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X.  Having  Tools  in  Possession,  282. 

1.  Form  of  Indictment  Generally,  282. 

2.  Description  of  Tools,   283. 

3.  Purpose,  284. 

4.  Needless  Allegations,  284. 

Rules  of  General  Application,  284. 


XI 


Folloiving  Language  of  Statute,  284. 
Description  of  Counterfeit  Instrument,  286. 

a.  Gencrcilly,  286. 

b.  Unnecessary  Description,  288. 

c.  Mode  of  Setting  Out  Instrument,  288. 

d.  Promissory  Note,  289. 

Existence  and  Incorporation  of  Bank,  290. 
Joinder  of  Counts,  292. 
Verdict,  293. 


I.  JUEISDICTION. — There  has  been  much  discussion  as  to  the 
right  of  the  state  courts  to  take  jurisdiction  of  the  offense  of 
counterfeiting,  an  offense  so  intimately  related  to  the  internal 
workings  of  the  federal  government,  and  such  power  in  the  state 
courts  has  been  questioned  in  one  instance  *  and  denied  in  an- 
other.* And  now  it  is  a  settled  doctrine  that  the  state  courts  do 
possess  such  jurisdiction.* 


1.  In  Rouse  v.  State,  4  Ga.  139,  the 
court  said  :  "  One  thing  is  very  certain, 
namely,  that  the  power  of  coining  is 
not  only  vested  in  Congress,  but  that 
the  individual  states  are  divested  of  it. 
It  would  seem  to  be  clear,  therefore, 
that  the  states  have  no  jurisdiction 
whatever  over  the  offense  of  counter- 
feiting money,  coined  at  the  mint  of  the 
United  States,  or  any  of  its  branches. 
But  whether  an  indictment  lies  in  the 
state  courts,  under  state  statutes,  for 
counterfeiting  any  species  of  coin  which 
is  brought  from  foreign  nations,  or  for 
passing  counterfeit  coin  of  any  descrip- 
tion, I  forbear  to  express  any  opinion." 

2.  Mattison  v.  State,  3  Mo.  421. 

But  this  decision  was  overruled  in 
In  Re  Truman,  44  Mo.  181. 

3.  California.  —  People  v.  McDon- 
nell, 80  Cal.  28^,  13  Am.  St.  Rep.  159; 
People  V.  White,  34  Cal.  186. 

Indiana.  —  Snoddy  v.  Howard,  51 
Ind.  411,  19  Am.  Rep.  738;  Chess  v. 
State,  I  Blackf.  (Ind.)  198;  Dashing  xk 
State,  78  Ind.  357. 

/owrt.-  State  V.  McPherson  ,9  Iowa  53. 

Massachusetts. — Com.  v.  Fuller,  8 
Met.    (Mass.)  313,  41   Am.  Dec.  509. 

Michigan.  —  Harlan  v.  People,  i 
Dougl.  (Mich.)  207. 

Missouri. — In   re  Truman,    44   Mo, 


181,  overruling   Mattison  v.  State,  3 
Mo.  421. 

Ohio. — Sutton  v.  State,  9  Ohio  133. 

Oregon. — State  v.  Brown,  2  Oregon 
221. 

South  Carolina. — State  v.  Pitman,  i 
Brev.  (S.  Car.)  32,  2  Am.  Dec.  641;; 
State  V.  Tutt.  2  Bailey  (S.  Car.)  44,  21 
Am.  Dec.  508;  State  v.  Antonio,  3 
Brev.  (S.  Car.)  562. 

Tennessee.  —  Sizemore  v.  State,  3 
Head  (Tenn.)  26. 

Texas. — Martin  v.  State,  18  Tex. 
App.  224, 

Vermont. — State  v.  Randall,  2  Aik. 
(Vt.)  99. 

Virginia. —  Jett  v.  Com.,  18  Graft. 
(Va.)  933;  Hendrick  v.  Com.,  5  Leigh 
(Va.)  707. 

United  States. — Fox  v.  Ohio,  5  How. 
(U.  S.)  410;  Moore  v.  Illinois,  14  How. 
(U.S.)  13;  U.  S.  V.  Arjona,  120  U. 
S.  479. 

In  Snoddj'  v.  Howard,  51  Ind.  411, 
19  Am.  Rep.  73S,  the  court  said  :  "  We 
know  of  no  prohibition,  either  in  the 
constitution  of  the  United  States  or  in 
the  constitution  of  the  state  of  Indiana, 
which  denies  the  power  of  the  state  to- 
punish  for  counterfeiting  coin  or  for 
offenses  against  the  currency  ;  nor  is 
such  power  granted  exclusively  to,  or 
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Joint  Offenders. 


n.  Joint   Offendees.  —  In    all  cases  the   defendants    may   be 
jointly  indicted,  whether  the  crime  be  counterfeiting,^  uttering,* 


exercised  exclusively  by,  the  United 
States,  and  if  not  denied  nor  so  granted 
it  remains  amongst  the  reserved  or 
belongs  to  the  inherent  powers  of  the 

In  Sizemore  v.  State,  3  Mead  (Tenn.) 
26,  the  court  said  that  although  the 
offense  of  counterfeiting  the  coin  of 
the  United  States,  and  that  of  passing, 
or  keeping  it  with  the  intent  to  circu- 
late it,  are  offenses  against  the  United 
States,  they  are  not  exclusively  cogniz- 
able in  the  federal  courts.  The  fed- 
eral and  state  governments  are  separate 
and  distinct.  Both  are  sovereign  in  the 
spheres  assigned  them.  The  coin  of 
the  United  States  is  intended  for  the 
use  of  the  people  of  all  the  states,  and 
there  can  be  no  reason  in  denying  to  the 
states  the  power  of  protecting  their 
citizens  against  the  debasement  of  the 
universal  currency,  by  the  punishment 
of  all  the  offenders  against  it  within 
their  borders;  although  the  same  are 
offenses  against  the  United  States  and 
punishable  in  the  federal  courts. 

In  the  case  of  U.  S.  v.  Arjona,  120 
U.  S.  487,  the  court  observed:  "  A 
right  secured  by  the  law  of  nations  to 
a  nation  or  its  people  is  one  the  United 
States,  as  the  representatives  of  this  na- 
tion, are  bound  to  protect.  Conse- 
quently, a  law  which  is  necessary  and 
proper  to  afford  this  protection  is  one 
that  Congress  may  enact,  because  it  is 
one  that  is  needed  to  carry  into  execu- 
tion a  power  conferred  by  the-constitu- 
tion  on  the  government  of  the  United 
States  exclusively.  There  is  no  author- 
ity in  the  United  States  to  require  the 
passage  and  enforcement  of  such  a  law 
by  the  states.  Therefore,  the  United 
States  must  have  the  power  to  pass  it 
and  enforce  it  themselves,  or  be  unable 
to  perform  a  duty  which  they  may  owe 
to  another  nation,  and  which  the  law 
of  nations  has  imposed  on  them  as  part 
of  their  international  obligations.  This, 
however,  does  not  prevent  a  state  from 
providing  for  the  punishment  of  the 
same  thing;  for  here,  as  in  the  case  of 
counterfeiting  the  coin  of  the  United 
States,  the  act  may  be  an  offense 
against  the  authority  of  a  state  as  well 
as  that  of  the  United  States."  See  also 
People  V.  McDonnell,  80  Cal.  285;  13 
Am.  St.  Rep.  163. 

In  the  case  of  U.  S.   v.  Marigold,  9 


How.  (U.  S.)  569,  Mr.  Justice  Daniel, 
speaking  for  the  court,  says :  "  This 
court,  in  the  case  of  Fox  v.  Ohio,  5 
How.  (U.  S.)  432,  have  taken  care  to 
point  out  that  the  same  act  might,  as 
to  its  character  and  tendencies  and  the 
consequences  it  involved,  constitute  an 
offense  against  both  the  state  and  the 
federal  governments,  and  might  draw 
to  its  commission  the  penalties  de- 
nounced by  either,  as  appropriate  to  its 
character  in  reference  to  each."  See 
also  People  v.  McDonnell,  80  Cal.  285, 
13  Am.  St.  Rep.  163. 

1.  Rasnick  v.  Com.,  2  Va.  Cas.  t,^6; 
State  V.  Calvin,  R.  M.  Charlt.  (Ga.) 
151 ;  U.  S.  V.  White,  25  Fed.  Rep.  716; 
U.  S.  V.  Addatte,  6  Blatchf.  (U.  S.)  76. 

2.  Reg.  V.  Tones,  9  C.  &  P.  761,  38  E. 
C.  L.  325,  2  M.  C.  C.  85,  2  Lewin  C.  C. 
119,  297;  Reg.  V.  Hurse,  2  M.  &  Rob. 
360 ;  Reg.  T'.West,  2  Cox  C.  C.  237;  Rex 
V.  Skerrit,  2  C.  &  P.  427, 12  E.  C.  L.  203. 

If  two  jointly  prepare  counterfeit 
coin,  and  utter  it  in  different  shops, 
apart  from  each  other,  but  in  con- 
cert, and  intending  to  share  the  pro- 
ceeds, the  utterings  of  each  are  the 
joint  utterings  of  both,  and  they  maj' 
be  convicted  jointlj-.  Reg.  v.  Hurse,  2 
M.  &  Rob.  360. 

Two  prisoners  together  uttered  a 
bad  half-crown.  Shortly  afterwards 
the}'  separated,  and  one  of  them  went 
to  a  shop  and  uttered  another  bad 
half-crown,  and  then  the  other  went 
to  the  same  shop  and  uttered  a  third 
bad  half-crown  ;  but  at  these  second  and 
third  utterings  neither  was  proved  to 
have  been  near  theother.  It  was  held 
that  the  proof  of  previous  concert  would 
not  sustain  a  count  for  a  joint  uttering 
in  either  the  second  or  third  utter- 
ings.    Reg.  f.  West,  2  Cox  C.  C.  237. 

One  Piece  Uttered  and  Others  in  Pos- 
session.— If  two  prisoners  are  indicted 
for  uttering  a  counterfeit  shilling, 
having  another  counterfeit  shilling  in 
their  possession,  it  is  not  necessary  to 
prove  with  certainty  which  of  the 
pieces  was  the  one  uttered,  and  which 
was  found  on  them  unuttered.  if  both 
the  pieces  of  the  money  are  proved  to 
be  counterfeit.  And  if  it  appears  that 
two  prisoners  went  to  a  shop,  and  that 
one  of  them  went  in  and  uttered  the 
bad  money,  having  no  more  in  her 
possession,  and  the  other  stayed  outside 
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COUNTERFEITING,  Allegations  of  SimiUtude. 


passing,^  or  having  counterfeit  money  in  possession  with  intent 
to  pass.^  And  they  may  also  be  jointly  indicted  for  having  in- 
struments in  possession  adapted  and  used  for  the  purpose  of  coun- 
terfeiting.^ 

Separate  Trials. — When  they  are  so  jointly  indicted,  they  may 
sever  upon  the  trial,  and  be  separately  tried  and  convicted.* 

III.  COTJNTEEFEITING  COIN— 1.  Form  of  Indictment.— The  indict- 
ment in  this  country  is  substantially  the  same  as  the  English 
form,^  but  in  all  cases  should  be  made  to  conform  to  the  particu- 
lar statute  under  which  it  is  drawn. 

2.  Allegations  of  Similitude. — The  indictment  should  allege  that 
the  couriferfeit  coins  were  made  in  the  likeness  and  similitude  of 
genuine  coins 


6 


the  shop,  having  other  bad  pieces  of 
money,  both  may  be  convicted,  the  utter- 
ing and  the  possession  being  both  joint. 
Rex  V.  Skerrit,  2  C.  &  P.  427,  I3  E. 
C.  L.  203. 

Where  a  man  and  woman  were  in- 
dicted for  uttering  a  bad  shilling  to  B, 
and  having  in  tiieir  possession  another 
bad  shilling  at  the  time,  and  the  utter- 
ing was  by  the  woman  alone  in  the 
absence  of  the  man,  it  was  held  that 
the  man  was  not  liable  to  be  convicted 
with  the  actual  utterer,  although  proved 
to  be  the  associate  of  the  woman  on  the 
day  of  uttering,  and  to  have  had  other 
money  about  him  for  the  purpose  of 
uttering;  and  secondly,  that  the  woman 
could  not  be  convicted  of  the  second 
offense  of  having  other  bad  money  in 
her  possession,  on  the  evidence  of  her 
associating  with  a  man  not  present  at 
the  uttering,  but  having  large  quantities 
of  bad  money  about  him  for  the  pur- 
pose of  uttering.  Rex  v.  Else,  R.  &  R. 
C.  C.  142.  But  see  Reg.  v.  Greenwood, 
5  Cox  C.  C.  521,  2  Den.  C.  C.  453. 

1.  State  V.  Mix,  11^  Mo.  1156;  State  v. 
Calvin,  R.  M.  Charlt.  (Ga.)  151;  Reg. 
V.  Jones,  9  C.  &  P.  761,  38  E.  C.  L.325. 

2.  People  V.  Ah  Sam,  41  Cal.  648 ; 
Hess  V.  State,  5  Ohio  5,  22  Am.  Dec. 
767. 

3.  Sutton  V.  State,  9  Ohio  133. 

4.  State  V.  Mix,  15  Mo.  156;  State  v. 
Calvin,  R.  M.  Charlt.  (Ga.)  151;  Ras- 
nick  V.  Com.,  2  Va.  Cas.  356.  See  also 
Hess  V.  State,  5  Ohio  5,  22  Am.  Dec. 
767;  Sutton  V.  State,  9  Ohio  133. 

Presumption  of  Separate  Trials. — The 
court  will  presume  that  separate  trials 
were  ordered,  where  two  persons  were 
jointly  indicted  and  so  pleaded  and  the 
record  showed  that  the  trial  proceeded 
against  one  defendant.  Hess  7'.  State, 
5  Ohio  5,  22  Am.  Dec.  767. 


Matter  of  Discretion. — The  principal 
and  accessory  may  be  jointly  indicted, 
and  it  is  a  matter  of  -discretion  with 
the  solicitor  general  whether  they  shall 
be  jointly  or  severally  tried,  particu- 
larly when  they  have  joined  in  the 
general  issue.  State  v.  Calvin,  R.  M. 
Charlt.  (Ga.)  151. 

6.  English  Form. — The  English  form 
of  indictment  is  that  the  defendant  on  a 
certain  day  and  year  did  "  feloniously 
and  falsely  make  and  counterfeit  one 
piece  of  coin,  resembling,  and  appar- 
ently intended  to  resemble  and  pass 
for,  certain  of  the  queen's  current  gold 
coin  called  a  sovereign  (or  silver  coin 
called  a  shilling),  against  the  form  of 
the  statute  in  such  case  provided  and 
against  the  peace,"  etc.  2  Arch.  Crim. 
Law  (8th  ed.)  1672 ;  2  Chitty's  Crim. 
Law  (5th  Am.  ed.)  104,  etc. 

6.  U.  S.  V.  Burns,  5  McLean  (U.  S.) 
23;  Peek  T'.  State,  2  Humph.  (Tenn.) 
78 ;  State  v.  Williams,  8  Iowa  535 ; 
State  V.  Griffin,  18  Vt.   198. 

The  30th  section  of  the  Tennessee 
Act  of  1829,  ch.  23,  declares  it  to  be 
felon}'  in  any  one  to  make  fraudulently 
any  coin  in  imitation  of  the  current 
coin  of  the  state.  It  was  held  that  an 
indictment  under  this  section  charging 
the  defendant  with  fraudulently  mak- 
ing coin  to  the  likeness  and  simili- 
tude of  the  current  coin  was  good. 
Where  the  words  used  in  the  indict- 
ment are  equivalent  to,  or  of  more 
extensive  signification  than,  those  used 
in  the  statute,  such  words  are  sufficient. 
Peek  V.  State,  2  Humph.  (Tenn.)  78. 

Currency  of  Coin  a  Question  for  Jury. 
— W^here  the  indictment  charged  that 
the  defendant,  etc.,  "  four  pieces  of  false 
and  counterfeit  monej'  and  coin,  made 
and  counterfeited  to  the  likeness  and 
similitude  of  the  good,  true  and  current 
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3,  Allegations  of  Intent.— In  the  crime  of  counterfeiting,  a  fraud- 
ulent intent  is  implied  from  the  nature  of  the  charge,  and  hence 
such  intent  need  not  be  specifically  averred. i 

IV.  Passing  Counterfeit  Coin — 1.  The  Indictment  Generally, — 
The  allegations  required  in  an  indictment  for  this  offense  under 
our  statutes  are  very  similar  to  those  under  the  English  practice.* 


money  and  silver  coin  currently  pass- 
ing in  this  state,  called  Spanish  dollars," 
etc.,  did  utter,  etc.,  it  was  objected  that 
the  coin  was  called  Spanish  dollars, 
which,  it  was  contended,  were  not  cur- 
rent in  the  state;  it  was  held,  however, 
that  such  fact  was  exclusively  for  the 
jury,  and  a  verdict  finding  these  facts 
would  not  be  disturbed.  Fight  v.  State, 
7   Ohio  I.  iSo,  28  Am.  Dec.  626. 

Current  by  Usage. — Where  the  coin 
was  described  as  counterfeited  in  the 
similitude  of  coin  current  by  usage  in 
the  state,  this  was  held  sufficient,  and 
it  was  unnecessary  to  charge  that  the 
coin  was  counterfeited  in  the  similitude 
of  the  current  coin  of  the  United 
States.     State  v.  Williams,  8  Iowa  535. 

1.  U.  S.  V.  Otey,3i  Fed.  Rep.  72  ;  U. 
S.  V.  Peters,  2  Abb.  (U.  S.)  494.  See 
also  U.  S.  V.  Russell,  22  Fed.  Rep.  390; 
State  !>.  Odel,  3  Brev.  (S.  Car.)  5152; 
U.  S.  V.  King,  5   McLean   (U.  S.)  208. 

In  U.  S.  V.  Otey,  31  Fed.  Rep.  71, 
the  court  said:  "  After  a  careful  exam- 
ination of  the  statute  and  the  subject, 
I  am  convinced,  contrary  to  my  first" 
impression,  that  the  knowledge  and  in- 
tent to  defraud  mentioned  in  section 
5457  of  the  Revised  Statutes  refer  only 
to  the  crime  of  passing  counterfeit 
money,  or  having  the  same  in  posses- 
sion; and  therefore,  an  indictment  for 
counterfeiting  need  contain  no  aver- 
ment on  the  subject.  And  the  very  fact 
that  the  qualification  of  knowledge  and 
intent  to  defraud  is  expressly  stated 
twice  in  the  section,  in  the  same  words, 
in  the  definition  of  the  crimes  of  passing 
and  possessing  counterfeit  coin,  and  not 
in  the  definition  of  the  crime  of  coun- 
terfeiting it,  shows  plainly  that  it  was 
not  the  intention  of  Congress  to  make 
these  circumstances  an  element  of  the 
latter  crime." 

An  indictment  alleging  that  the  de- 
fendant did  falsely  make,  forge  and 
counterfeit  the  coin  in  question  implies 
that  he  did  so  with  intent  to  defraud. 
U.  S.  V.  Otey,  31  Fed.  Rep.  72. 

Slgnincance  of  the  Word  "  Falsely." — 
In  the  case  of  U.  S.  t-.  King,  5  McLean 
(U.    S.)    208,   the    court    said:    "The 


penalt}'  of  the  statute  on  which  the 
indictment  is  framed,  is  denounced 
against  any  person  who  shall  falsely 
make  or  counterfeit  the  coin  of  the 
country;  the  use  of  the  word  'falsely'  in 
the  statute  implies  that  th^e  must  be 
a  fraudulent  or  criminal  intent  in  the 
act.  And  the  statute  contemplates  no 
other  intent,  in  the  act  of  making,  as 
necessary  to  constitute  the  crime,  but 
that  of  disposing  of,  or  passing  the 
spurious  coin  as  true  and  genuine." 

United  States  Statute. — An  indictment 
under  section  20,  U.  S.  Act  1825,  for 
falsely  making  coin  of  the  United 
States,  need  not  charge  an  intent  to 
defraud.  U.  S.  v.  Peters,  2  Abb.  (U. 
S.)  494. 

2.  Gabe  v.  State,  6  Ark.  540;  Gentry 
V.  State,  6  Ga.  504;  State  v.  Johnson, 
3  Harr.  (Del.)  561 ;  McGregor  v.  State, 
16  Ind.   10. 

English  Form.— In  an  English  indict- 
ment for  uttering  counterfeit  coin,  it  is 
sufficient  to  allege  that  the  defendant, 
at  a  certain  time  and  place,  one  piece 
of  false  and  counterfeit  money  made 
and  counterfeited  to  the  likeness  and 
similitude  of  a  piece  of  good,  lawful 
and  current  money  and  silver  coin  of 
this  realm,  called  a  shilling,  as  and  for 
a  piece  of  good,  lawful  and  current 
money  and  silver  coin  of  this  realm, 
called  a  shilling,  unlawfully,  unjustly 
and  deceitfully  did  utter  to  one  A  ;  the 
said  defendant,  at  the  time  when  he  so 
uttered  the  said  piece  of  false  and  coun- 
terfeit money,  then  and  there  well 
knowing  the  same  to  be  false  and 
counterfeit  against  the  form  of  the 
statute,"  etc.  2  Chit.  Crim.  Law,  §  113. 

An  indictment  for  knowingly  utter- 
ing counterfeit  coin  twice  on  the  same 
day,  charged  an  uttering  of  a  counter- 
feit half-crown,  and  that  the  defend- 
ants on  the  same  day,  "  one  other  piece 
of  false  and  counterfeit  [omitting  the 
word 'coin'],  resembling,  and  appar- 
ently intended  to  resemble  and  pass 
for,  a  piece  of  the  queen's  current  sil- 
ver coin,  called  a  half  crown,  unlaw- 
fully," etc.,  ''  did  utter  and  put  off  to 
one  S.  A.,  the  wife  of  W.  G.,  knowing 
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Similitude. — The  English  indictment  contains  an  allegation  that 
the  coins  so  passed  were  made  and  counterfeited  to  the  likeness 
and  simiHtude  of  a  piece  of  good,  lawful,  and  current  money.^ 
And  such  is  the  usual  form  of  allegation  under  our. statutes.  But 
when  not  so  required  by  the  terms  of  the  same,  such  allegation  is 
unnecessary.* 

Currency  of  Coin. — So  an  allegation  that  the  coins  were  current, 
as  used  in  the  English  form,  may  be  omitted  where  it  is  not 
required  by  statute.^ 


the  same  to  be  false  and  counterfeit." 
It  was  held  that  the  omission  of  the 
word  "  coin  "  did  not  render  the  indict- 
ment bad,  as  the  words  "  false  and 
counterfeit  "  might  be  rejected  as  sur- 
plusage, and  the  indictment  would  then 
be,  "  one  other  piece  resembling,  and 
apparently  intended  to  resemble  and 
pass  for,  a  piece  of  the  queen's  current 
silver  coin,  called  a  half  crown."  Reg. 
V.  Jones,  9  C.  &  P.  761,  38  E.  C.  L.  325. 
Wisconsin. — In  this  state  it  was  held 
that  the  uttering  of  counterfeit  coin  be- 
ing only  a  misdemeanor  at  common 
law,  and  the  statute  not  making  it  a  fel- 
ony, it  was  not  necessary  to  aver  in  the 
indictment  that  the  offense  was  com- 
mitted "  feloniously."  "Wilson  v.  State, 
I  Wis.  184. 

1.  2  Chitty  Crim.  Law,  §  113. 
Question  for  Jury. — On  an  indictment 

under  2  and  3  Wm.  IV.,  ch.  34,  §  7,  for 
uttering  a  piece  of  false  and  counterfeit 
coin,  apparently  intended  to  resemble 
p.nd  pass  for  a  piece  of  the  queen's 
good  and  legal  current  coin,  it  is  a 
question  for  the  jury  whether  the  coin 
produced  supports  the  indictment,  and 
if  they  should  be  of  opinion  that  the 
coin  was  not  intended  by  the  maker  to 
pass  as  a  good  coin,  they  should  acquit. 
Reg.  7'.  Byrne,  6  Cox  C.  C.  475. 

2.  Resembling  Genuine  Coin. — Where 
a  count  in  an  indictment  charged  the 
defendant  with  "  uttering,  etc.,  counter- 
feit coin,  at  the  time  current  in  the 
state,  knowing  the  same  to  be  counter- 
feit, with  intent  to  defraud,"  etc.,  it  was 
held  that  this  was  sufficient  under  2/»- 
diatia  Rev.  Stat.,  §  32,  p.  416,  and  the 
further  averment  that  "  said  counterfeit 
coin  resembled,  or  was  intended  to  re- 
semble, genuine  coin,"  was  surplusage, 
and  an  informality  which  would  not 
vitiate  the  indictment.  McGregor  v. 
State,  16  Ind.  10. 

3.  Where  the  statute  makes  the  crime 
"  the  uttering  and  putting  oft"  the  coun- 
terfeit coins,  knowing  them  to  be  such," 


and  the  indictment  further  alleges  that 
the  "  coins  were  legal  and  currently 
passing  in  the  state,"  it  was  held  that 
this  last  allegation  might  be  rejected  as 
surplusage.  Smith  v.  State,  8  Ohio  295. 

Time  when  Coin  Was  Current. — The 
time  when  the  coin,  of  which  a  counter- 
feit is  uttered  and  published,  was  cur- 
rent by  law,  usage  or  custom  in  the 
state,  is  a  material  ingredient  in  the 
offense  denounced  by  the  statute,  and 
should  be  distinctly  stated  in  the  in- 
dictment. Nicholson  v.  State,  iS  Ala. 
529.  54  Am.  Dec.  i6g. 

Upon  an  indictment  charging  that 
the  defendant  on,  etc.,  at,  etc.,  one 
piece  of  false  and  counterfeit  money 
and  silver  coin,  made  and  counterfeited 
in  imitation  and  similitude  of  a  piece 
of  good,  legal  and  current  money  and 
silver  coin  of  the  state  of  Missouri, 
called  a  Mexican  dollar,  of  the  value 
of  one  dollar,  at  that  time  current 
within  the  state  'by  law  and  usage, 
and  in  actual  use  and  circulation  within 
the  state,  then  and  there  feloniously 
did  offer  and  attempt  to  pass,  utter 
and  publish  as  true,  to  one  A,  with 
intent  then  and  there  him  the  said 
A  to  defraud,  he  the  said  defendant, 
at  the  time  when  he  so  offered  and 
attempted  to  pass  as  true  said  false 
and  counterfeit  money  and  silver  coin, 
then  and  there  well  knowing  the  same 
to  be  false  and  counterfeit  against  the 
form,  etc.,  it  was  objected  that  the 
words  "  at  the  time  current  within  this 
state  by  law  and  usage "  are  not  laid 
with  a  venue,  but  refer  to  the  time 
when  the  counterfeit  coin  was  made, 
and  not  to  the  time  when  it  was  passed 
as  true,  or  attempted  to  be  passed  as 
true.  The  court  said:  "The  7th  section  of 
article  4  declares  every  person  guilty 
of  forgery  in  the  second  degree,  who 
counterfeits  any  gold  or  silver  coin,  at 
the  time  current  within  the  state,  by 
law  or  usage.  By  this  it  is  clearly  to 
be  understood  that  the  genuine  coin 
1  Volume  V. 
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Positiveness.— The  charge  of  passing  or  uttering  the  coin  must  be 
positive  and  not  by  way  of  recital.^  No  particular  words  are  nec- 
essary in  making  the  charge,*  but  the  same  must  be  proved  as 
laid.3 

2.  Specific  Allegations—^.  Name  of  Person  to  Whom  Ut- 
tered.— The  name  of  the  person  to  whom  the  counterfeit  coin 
was  uttered  should,  in  general,  be  alleged  and  proved  as  laid,* 


must  be  current  in  this  state  at  the 
time  the  counterfeit  is  made.  The  21st 
section  then  declares  every  person 
guilty  of  the  same  offense,  who  passes 
as  true,  or  attempts  to  pass  as  true,  any 
counterfeit  of  any  gold  or  silver  coin, 
the  counterfeiting  of  vv-hich  is  declared 
forgery  in  the  7th  section.  The  time 
when  the  genuine  coin  must  be  in  cir- 
culation is,  then,  referred  to  the  time 
when  the  counterfeit  coin  is  made,  and 
not  to  the  time  when  it  is  passed,  or  at- 
tempted to  be  passed.  If  the  genuine 
coin  should,  after  the  counterfeit  coin 
has  been  made,  go  out  of  circulation, 
the  attempt  to  pass  the  counterfeit 
would  still  be  an  offense  under  the  21st 
section.  The  indictment  is  good,  there- 
fore, in  this  respect;  the  time  men- 
tioned referring  to  the  time  when  the 
counterfeit  coin  was  made,  and  not 
when  it  was  passed."  State  v.  Shoe- 
maker, 7  Mo.  183. 

1.  State  V.  Haider,  2  McCord  (S. 
Car.)  377,  13  Am.  Dec.  738. 

And  so  an  indictment  charging  that 
the  defendant  "  feloniously  utter  and 
publish,"  etc.,  omitting  the  word  "  did," 
was  held  too  uncertain  and  vague. 
State  V.  Haider,  2  McCord  (S.  Car.) 
377,  13  Am.  Dec.  738. 

Having  Other  Counterfeit  Money  in 
Possession.  —  A  count  charging  the 
prisoner  with  having  counterfeit  money 
in  his  possession  at  the  time  he  uttered 
other  counterfeit  money,  must  contain 
a  distinct  averment  of  the  fact  of  utter- 
ing.    Rex  V.  Kelly,  3  Esp.  28. 

2.  The  words  "  pass  and  utter  "  are 
substantially  the  same  as  the  words 
"put  off  "used  in  the  statute,  and  can- 
not be  objected  to  upon  an  indictment 
for  passing  counterfeit  coin.  Buckley 
V.  State,  2  Greene  (Iowa)  163. 

3.  Rouse  V.  State,  4  Ga.  141 ;  Ros- 
coe  Crim.  Ev.  354. 

4.  Buckley  v.  State,  2  Greene  (Iowa) 
164;  Rouse  T'.  State,  4  Ga,  141  ;  Gabe 
V.  State,  6  Ark.  540. 

It  seems,  however,  that  this  objection 
must  be  raised  in  the  court  below,  or  it 


will  not  be  considered  on  appeal. 
Gentry  v.  State,  6  Ga.  503. 

Christian  Name. — In  an  indictment 
for  passing  cojanterfeit  coin,  the  allega- 
tion that  it  was  passed  to  a  particular 
person  is  material,  and  the  Chris- 
tian name  of  the  individual  must  be 
proven  as  charged.  Gabe  v.  State,  6 
Ark.  540. 

And  so  where  one  was  indicted  for 
passing  counterfeit  coin  to  Eli  Clemens 
and  there  was  no  proof  that  his  name 
was  Eli,  it  was  held  erroneous  for  the 
court  to  instruct  the  jury  that  they 
might  infer  from  the  testimony  that  his 
name  was  Eli.     Gabe  v.  State,  6  Ark. 

540. 

Passage  to  One  through  Another. — An 
indictment  w^hich  charges  that  the 
counterfeit  coin  was  passed  in  payment 
to  A  will  not  be  sustained  by  evidence 
that  it  was  passed  in  payment  by  the 
prisoner  to  B  through  A,  who  was  the 
innocent  agent  of  the  prisoner  in  the 
transaction.  Rouse  v.  State,  4  Ga. 
136. 

United  States  Statute. — In  U.  S.  v. 
Bejandio,  i  Woods  (U.  S.)  294,  the 
court  said :  "The  English  precedents 
of  indictments  for  uttering  forged  coin, 
to  be  found  in  2  Chitty's  Crim.  Law 
112,  all  aver  the  name  of  the  person  to 
whom  the  forged  coin  was  passed. 
These  authorities,  it  must  be  observed, 
all  apply  to  statutes  that  do  not  contain 
the  clause  to  be  found  in  the  law  upon 
which  this  indictment  is  founded, 
namely,  '  with  intent  to  defraud  any 
person  whomsoever.'  *  *  *  The  object 
of  the  rule  requiring,  under  such  a  stat- 
ute, the  name  of  the  person  to  be  stated 
to  whom  the  forged  coin  was  passed, 
was  to  describe  the  offense  and  give  the 
accused  notice  of  the  charge  he  would 
be  called  on  to  meet.  I  think  the  aver- 
ment that  the  forged  coin  was  passed 
with  intent  to  defraud  some  person 
or  persons,  which  is  required  to  be 
made  in  an  indictment  under  the 
United  States  statute,  is  a  substitute 
for  an  averment  specifying  the  name 
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unless  the  name  of  such  person  is  unknown,  and,  if  so,  that  fact 
should  be  stated. ^ 

b.  Intent  to  Defraud. — Since  fraudulent  intent  is  an  essen- 
tial element  in  the  crime  of  uttering  or  passing  coynterfeit  money, 
the  same  should  be  averred.^ 

c.  Scienter. — So,  also,  the  indictment  should  contain  an  aver- 
ment as  to  the  scienter.* 

3.  Uttering  Counterfeit  Coin,  Having  Other  in  Possession. — By  stat- 
ute it  is  sometimes  recognized  as  an  additional  offense  to  utter 
counterfeit  money  while  having  other  in  possession.  In  such 
cases  it  is  sufficient  to  follow  the  indictment  for  passing  the 
coin,  as  described  above,  and  aver  the  possession  of  the  other 
coin.* 

V.  Having  Counteefeit  Coin  in  Possession — 1.  Form  of  Indict- 
ment.— The  indictment  for  this  offense  must,  of  course,  meet  the 
requirement  of  the  statute  under  which  it  is  drawn.  The  English 
form  of  indictment  is  given  in  the  note.* 


of  the  person  to  whom  the  coin  was 
passed  ;  it  seems  to  define  the  oft'ense 
and  to  give  notice  to  the  defendant  of 
the  accusation  against  him.  To  require 
both  averments  to  be  made,  as  that  the 
coin  was  passed  to  A  B  to  defraud  A 
B,  or  was  passed  to  A  B  to  defraud 
C  D,  is  requiring  too  great  particu- 
larity." 

1.  Buckley  v.  State,  2  Greene  (Iowa) 
164. 

The  indictment  in  U.  S.  v.  Bejandio, 
I  Woods  (U.  S.)  294,  contained  three 
counts,  one  of  which  charged  the  de- 
fendant with  uttering  and  passing,  etc., 
with  intent  to  defraud  one  A,  and  the 
other  two  with  uttering  and  passing  to, 
etc.,  with  intent  to  defraud  some  person 
or  persons  to  the  grand  jury  unknown, 
and  such  indictment  was  held  sufficient. 

2.  Brown  v.  Com.,  2  Leigh  (Va.) 
773;  U.  S.  V.  Otey,  31  Fed.  Rep.  71. 

Presumption  of  Intent. — In  McGregor 
V.  State,  16  Ind.  13,  the  court  held  that 
the  law  would,  there  being  nothing  to 
rebut  it,  raise  the  intent  to  defraud, 
upon  the  fact  of  knowingly  passing  to 
an  innocent  person,  for  a  considera- 
tion, counterfeit  money. 

The  fraudulent  intent  mentioned  in 
the  statute  is  an  essential  element  of 
the  crime  of  passing  counterfeit  money, 
or  having  the  same  in  possession;  and 
the  act  of  passing  or  possessing  must 
be  accompanied  by  the  knowledge  of 
the  false  character  of  the  coin.  But  in 
the  case  of  an  actual  forger  or  counter- 
feiter, knowledge  of  the  false  character 
of  the  coin,  and  the  fraudulent  intent 


5  Encyc.  PI.  &  Pr.— 18 


to  put  it  in  circulation,  in  some  w^ay, 
as  genuine,  are  implied  from  the  fact 
of  the  false  making  and  need  not  be 
specificall}-  averred.  U.  S.  v.  Otev,  31 
Fed.  Rep.  72  ;  U.  S.  Rev.  Stat.,  §  5457. 

3.  Buckley  t'.  State,  2  Greene  (Iowa) 
162.  See  also  Reg.  v.  Page,  9  C.  &  P. 
756,  38  E.  C.  L.  322  ;  Reg.  v.  Jones,  9 
C.  &  P.  761,  38  E.  C.  L.  325;  McGre- 
gor V.  State,  16  Ind.  9. 

Averment  of  Guilty  Knowledge  Ap- 
plies to  Time  of  Uttering. — An  indict- 
ment for  uttering  counterfeit  coin, 
knowing  it  to  be  counterfeit  (after  a 
previous  conviction),  charged  that  the 
prisoner  did  utter  a  counterfeit  half- 
crown  to  E.  H.,  "knowing  the  same  to 
be  false  and  counterfeit."  It  was  held 
that  the  allegation  of  the  scienter  was 
sufficient,  and  that  the  word  "knowing" 
must  be  taken  to  apply  to  the  prisoner, 
and  not  to  E.  II.,  who  was  the  last  an- 
tecedent, and  that  the  scienter  must  be 
taken  toapply  to  the  time  of  the  uttering 
although  it  was  not  stated  to  be  "  then 
and  there."  Reg.  v.  Page,  9  C.  &  P. 
756,  38  E.  C.  L.  322.  And  such  in- 
dictment was  held  to  be  good  whether 
the  objection  was  taken  before  or  after 
verdict.  Reg.  v.  Page,  g  C.  &  P.  756, 
38  E.  C.  L.  322. 

4.  2  Bish.  Crim.  Pro.,  §  263. 

5.  English  Form  of  Indictment. — 
The  English  form  of  indictment  al- 
leges that  on  a  certain  day  the  defend- 
ant had  in  his  possession  and  custody 
(three  or  more)  pieces  of  false  and 
counterfeit  coin  resembling,  and  ap- 
parently intended  to  resemble  and  pass 
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2.  Specific  Allegations — intent  to  Defraud. — An  indictment  for  hav- 
ing counterfeit  coin  in  possession  should  contain  an  allegation  of 
intent  to  defraud.^ 

Scienter. — The  knowledge  by  the  defendant,  of  the  spurious 
character  of  the  coin,  should  also  be  averred.* 

Current. — The  indictment  should  further  contain  an  allegation 
that  the  coin  therein  set  forth  is  in  the  similitude  of  the  legal  coin 
current  by  law  and  usage  in  the  state.* 

Needless  Allegations. — The  value  of  the  coin,*  and  the  material  of 
which  it  is  composed,  are  of  no  importance,  hence  there  need  be  no 
allegation  in  regard  thereto.^ 

VI.  Desceiption  of  Coin. — The  coin,  under  each  of  the  class  of 


for,  certain  of  the  queen's  silver  cur- 
rent coin,  called  a  half-crown,  with  in- 
tent then  to  utter  and  put  off  the  same, 
he,  the  said  defendant,  then  well  know- 
ing the  same  to  be  false  and  counter- 
feit against  the  form  of  the  statute  in 
such  a  case  made  and  provided,  and 
against  the  peace  of  our  lady  the  queen, 
her  crown  and  dignitv.  Arch.  Crim. 
PI.  2  Arch.  1681. 

Certain  Number  of  Pieces. — An  in- 
dictment under  the  statute,  Virgittia 
Code,  ch.  193,  §  6,  p.  733,  for  feloniously 
having  in  possession  more  than  ten 
pieces  of  forged  or  base  coin,  must  al- 
lege that  the  prisoner  had  them  in  his 
possession  at  the  same  time ;  and  the 
charge  that  on  a  certain  day  he  had 
them  in  his  possession,  is  not  sufficient. 
Scott  V.  Com.,  14  Graft.  (Va.)  687. 

1.  U.  S.  V.  Otey,  31  Fed,  Rep.  72  ; 
State  T'.  Keneston,  59  N.  H.  37.  See 
also  People  v.  Farrell,  30  Cal.  317. 

Where  the  indictment  charged  that 
the  defendant  had  in  his  possession 
counterfeit  coin,  with  intent  to  pass  the 
same,  and  with  intent  to  defraud  A 
and  others,  and  it  was  proved  at  the 
trial  that  A  was  acting  as  a  detective 
and  bought  the  coin  from  the  defend- 
ant, it  was  held  that  the  allegation  as 
to  intent  to  defraud  others  was  suffi- 
cient to  sustain  the  conviction.  People 
V.  Farrell,  30  Cal.  317. 

Intent  to  Pass  as  True. — Under  the 
Tennessee  statute  of  1829,  ch.  23,  upon 
an  indictment  for  having  counterfeit 
money  in  possession,  there  should  also 
be  an  averment  that  the  defendant 
intended  to  impose  it  upon  the  com- 
munity as  true.  Owen  v.  State,  5 
Sneed  (Tenn.)  495  ;  Fergus  v.  State,  6 
Yerg.  (Tenn.)  345.  But  under  the 
statute  of  1842,  contained  in  the  code, 
4  513S»  such  defect  in  an  indictment  is 


cured.  Sizemore  v.  State,  3  Head 
(Tenn.)  28. 

2.  People  V.  Stanton,  39  Cal.  698. 
Where  the  indictment  charged  that 

the  defendants  did  "wilfully,  feloni- 
ously and  knowingly  have  in  their  pos- 
session five  counterfeit  silver  coins," 
etc.,  it  was  held  that  "  the  knowledge 
of  the  spurious  character  of  the  coin  is 
as  directly  affirmed  as  is  the  knowl- 
edge of  the  fact  that  the  same  was  in 
their  possession,  and  the  knowledge  of 
both  is  directly  affirmed;  and  the  cir- 
cumstance that  the  affirmation  is  made 
in  respect  to  the  two  facts  in  connec- 
tion, does  not  vitiate  or  weaken  the 
force  of  the  allegation  as  applicable  to 
each  separately."  People  v.  Stanton,  39 
Cal.  698. 

3.  Com.  t;.  Stearns,  10  Met.  (Mass.) 
258;  State  V.  Williams,  8  Iowa  535; 
Fight  V.  St^te,  7  Ohio  I.  180,  28  Am. 
Dec.  626. 

Sufficient  Description. — Upon  an  in- 
dictment for  having  in  possession  coun- 
terfeit coin,  it  is  sufficient  to  describe  it 
as  coin  current  by  usage  in  the  state, 
and  there  is  no  need  of  the  further  alle- 
gation that  the  coin  was  counterfeited 
in  the  similitude  of  the  current  coin  of 
the  United  States.  State  v.  Williams, 
8  Iowa  535.  See  also  Com.  t;.  Stearns, 
10  Met.  (Mass.)  256;  Fight  v.  State,  7 
Ohio  I.  iSo,  28  Am.  Dec.  626. 

Surplusage. — In  State  v.  Griffin,  18 
Vt.  198,  it  was  held  that  an  averment 
that  the  coin  was  "current  by  law  and 
usage  in  the  state"  was  unnecessary 
and  might  be  rejected  as  surplusage,  on 
the  ground  that  the  court  takes  judicial 
notice  that  the  current  coins  of  the 
United  States  are  current  in  a  particu- 
lar state  of  the  Union. 

4.  State  V.  Williams,  8  Iowa  536. 

5.  State  V.  Griffin,  18  Vt.  198. 
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cases  above  treated,  may  be  described  under  its  proper  denomina- 
tion, as  dollars,  half  dollars,  quarters,  dimes,  etc.* 

Inscription  and  Date. — And  it  is  unnecessary  to  recite  the  various 
inscriptions  and  devices,*  the  date  or  place  of  coinage.^ 

Material. — So,  too,  it  is  unnecessary  to  allege  the  materials  out  of 
which  the  false  coin  was  made,  and  if  set  forth  they  need  not  be 
strictly  proved,  since  it  is  in  no  sense  descriptive  of  the  offense,  or 
essential  to  the  identity  of  the  conviction.* 

VII.  Passing  Counteefeit  Banknotes — 1.  Generally. — The  in- 
dictment  must,  of  course,  be  drawn  to  conform  to  the  statute,  but 
the  substance  of  all  of  our  statutes  pn  the  subject  being  derived 
from  the  English  precedents,  the  indictment  conforms  quite  closely 
to  the  English  form." 


1.  U.  S.  f .  Bejandio,  i  Woods  (U. 
S.)  294;  State  V.  Keneston,  59  N.  H.37; 
Com.  V.  Stearns,  10  Met.  (Mass-.)  256; 
Gentry  v.  State,  6  Ga.  504;  State  v. 
Williams,  8  Iowa  536;  Peek  v.  State,  2 
Humph.  (Tenn.)  84;  U.  S.  v.  Burns,  5 
McLean  (U.  S.)  30.  In  State  v. 
Griffin,  18  Vt.  198,  the  coins  were  de- 
scribed as  half  dollars,  and  it  was  held 
sufficient. 

Sufficiency  of  Description. — Where 
the  false  coin  was  described  in  the 
indictment  as  "  certain  pieces  of  false 
and  counterfeit  coin  in  imitation  of  the 
silver  coin  current  within  the  state  by 
law  and  usage,  to  wit,  five  pieces  called 
twenty-five  cent  pieces  and  five  pieces 
called  dimes,"  it  was  held  that  such  was 
a  sufficient  description.  State  v.  Kenes- 
ton, 59  N.  H.  37. 

In  Peek  v.  State,  2  Humph.  (Tenn.) 
84,  the  court  said  it  was  sufficient  to  de- 
scribe the  coins  as  "dollars,"  and  added  : 
*'  Whether  the^'  be  coins  of  the  United 
States,  or  of  Spain,  or  Mexico,  they  are 
equally  current  in  this  state,  of  the  same 
appearance  and  value,  and  the  word 
applies  as  well  to  the  one  as  to  the 
other  and  conveys  the  same  definite 
idea  of  each." 

Where  the  crime  charged  in  the  in- 
dictment was  the  having  in  possession, 
etc.,  "  a  certain  counterfeit  coin,  in  the 
likeness  of  a  silver  coin  called  a  dollar,", 
and  the  evidence  went  to  show  that  the 
coin  was  in  the  likeness  and  similitude 
of  a  Mexican  dollar,  it  was  held  that  a 
Mexican  dollar  is  not  the  less  a  dollar, 
nor  is  it  inappropriately  described  as 
such.   Com.  V.  Stearns,  10  Met.  (Mass.) 

257- 

In  U.  S.  V.  Burns,  5  McLean  (U.  S.) 
23,  it  was  held  sufficient  to  describe  the 
coins      as    "  fifty    cent    pieces "     and 


"  twenty-five  cent  pieces,"  although 
in  the  statute  they  were  called  "  half 
dollars"  and  "  quarter  dollars." 

Repugnant  Description. — An  indict- 
ment charged  the  counterfeit  coin  to  be 
in  imitation,  etc.,  of  coin,  etc.,  of  "  the 
state  of  Missouri,  called  a  Mexican  dol- 
lar." It  was  held  that  the  indictment 
was  defective,  as  the  words  "  state  of 
Missouri "  were  contradictory  and  re- 
pugnant to  the  subsequent  part  of  the 
description,  and,  being  descriptive  of  a 
material  part  of  the  offense,  could  not 
be  rejected  as  surplusage.  State  v. 
Shoemaker,  7  Mo.  177. 

Base  and  Adulterated,  in  common 
parlance,  signify  the  same  thing,  and 
there  is  no  repugnancy  in  charging  in 
an  indictment,  under  Ark.  Act  of  1838, 
Pamph.  Acts,  p.  124,  that  the  defend- 
ant passed  one  piece  of  base  rt«c/ adulter- 
ated coin,  even  though  the  statute  should 
describe  it  as  base  or  adulterated.  Gabe 
V.  State,  6  Ark.  540. 

2.  Com.  V.  Stearns,  10  Met.  (Mass.) 
256;  Peek  V.  State,  2  Humph.  (Tenn.)  84. 

3.  Com.  V.  Stearns,  10  Met.  (Mass.) 
256. 

4.  State  V.  Griffin,  18  Vt.  198;  State 
V.  Beeler,  i  Brev.  (S.  Car.)  482. 

Variance. — An  objection  that  the 
proof  failed  to  support  the  indictment 
because  the  counterfeit  pieces  of  coin 
were  not  proved  to  be  composed  of  the 
metals  specified  in  the  indictment, 
should  be  overruled.  State  v.  Beeler, 
I  Brev.  (S.  Car.)  482. 

6.  In  England  it  has  been  held  suffi- 
cient to  allege  that  the  accused,  at  a 
certain  time  and  place,  etc.,  did  feloni- 
ously dispose  of  and  put  away  a  certain 
forged  and  counterfeited  banknote,  the 
tenor  of  which  said  last  mentioned 
forged  and  counterfeited  banknote  is  as 
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2.  Scienter. — Guilty  knowledge  constitutes  an  essential  ingre- 
dient in  the  offense  of  passing  counterfeit  banknotes,  and  should 
be  distinctly  averred  in  the  indictment.* 

3.  Intent  to  Defraud. — The  indictment  should  also  contain  an 
allegation  of  intent  to  defraud.^ 


follows:  That  is  to  say  [set  out  the 
note],  with  intent  to  defraud  the  gov- 
ernor and  company  of  the  Bank  of 
England ;  he,  the  said  defendant,  at 
the  said  time  of  his  so  disposing  of  and 
putting  away  the  said  last  mentioned 
forged  and  counterfeited  banknote,  then 
and  there,  to  wit,  on,  etc.,  at,  etc.,  well 
knowing  such  last  mentioned  note  to  be 
forged  and  counterfeited  against  the 
form  of  the  statute,  etc.,  and  against 
the  peace,  etc.  3  Chitty's  Crim.  Law 
(5th  Am.  ed.)  1048. 

Expression  More  General  than  Statute. 
— Where  the  words  of  the  act  under 
which  the  indictment  was  drawn  were 
"  d\d  utter  and  publish  as  true,"  and  the 
words  of  the  indictment  were  "dispose 
and  put  away,"  it  was  held  that  the 
former  expression  being  more  general 
and  comprehensive,  the  latter  was 
insufficient.  State  v.  Petty,  Harp.  (S. 
Car.)  59. 

1.  Buckland  v.  Com.,  8  Leigh  (Va.) 
735;  Hooper  v.  State,  8  Humph.  (Tenn.) 
looj  State  V.  Nicholson,  14  La.  Ann. 
799;  State  V.  Seran,  28  N.  J.  L.  519;  U. 
S.  V.  Carll,  105  U.  S.  611;  U.  S.  v. 
Howell,  II  Wall.  (U.  S.)  432;  U.  S.  v. 
Roudenbush,  i  Baldw.  (U.  S.)  514; 
Brown  v.  Com.,  2  Leigh  ( Va.)  773.  See 
also  Butler  v.  Com.,  12  S.  &  R.  (Pa.) 
237;  State  V.  Ward,  6  N.  H.  529; 
Jett  V.  Com.,  18  Gratt.  ( Va.)  933  ;  Hen- 
drickt».Com.,5Leigh  (Va.)707;  Com.t'. 
Houghton,  8  Mass.  107;  State  x>.  Shel- 
ton,  7  Humph.  (Tenn.)  31  ;  McGregor 
V.  State,  16  Ind.  9;  Wilkinson  v.  State, 
10  Ind.  372;  State  v.  Dourdon,  2  Dev. 
(N.  Car.)  443;  Hampton  v.  State,  8 
Ind.  338 ;  Hobbs  v.  State,  9  Mo.  855 ; 
State  V.  Morton,  8  Wis.  352 ;  State  v. 
Ward,  2  Hawks  (N.  Car.)  443. 

Sufficient  Certainty. — Upon  an  in- 
dictment charging  that  the  defendant, 
on  a  certain  day,  in  a  certain  county 
within  the  jurisdiction  of  the  court,  did 
pass  to  A  a  certain  counterfeit  banknote. 
with  intention  to  injure  and  defraud 
him,  well  knowing  at  the  time  of  pass- 
ing that  the  said  note  was  false  and 
forged,  it  was  held  that  the  time  and 
place  of  passing  the  note  and  the  scien- 
ter were  set  forth   with  sufficient  cer- 


tainty. Buckland  v.  Com.,  8  Leigh 
(Va.)  735. 

Accessory  before  Fact. — An  indict- 
ment under  section  48,  N.J.  Act,  re- 
specting crimes,  charging  a  party  as  an 
accessory  before  the  fact  in  passing 
counterfeit  money,  should  charge  a 
guilty  knowledge  and  an  intent  to  de- 
fraud.    State  V.  Seran,  28  N.  J.  L.  519. 

Passing  Bill  as  True. — An  indictment 
under  Vermont  Rev.  Stat.,  ch.  96,  §  4, 
which  avers  knowledge  on  the  defend- 
ant's part  as  to  the  falsity  of  the  bill, 
need  not  allege  that  he  passed  the  same 
as  true.     State  v.  Wilkins,  17  Vt.  151. 

United  States  Statute. — An  indict- 
ment under  section  5431,  U.  S.  Rev. 
Stat.,  for  passing  counterfeit  money, 
should  allege  that  the  defendant  knew 
it  to  .be  false,  forged,  counterfeit  and 
altered,  and  an  indictment  omitting 
such  allegation  fails  to  charge  a  crime. 
U.  S.  V.  Carll,  105  U.  S.  611. 

Omission  of  Scienter. — In  State  v. 
Nicholson,  14  La.  Ann.  798,  where  the 
words  "  knowing  the  same  to  be  forged 
and  counterfeited  "  were  omitted  from 
the  indictment,  it  was  held  that  the  de- 
fect was  not  remedied  by  the  allegation 
that  the  counterfeit  bill  was  uttered  and 
given  in  payment  with  an  intent  to 
defraud. 

2.  Hooper  v.  State,  8  Humph. (Tenn.) 
loi  ;  Fergus  v.  State,  6  Yerg.  (Tenn.) 
345;  State  V.  Seran,  28  N.  J.  L.  519; 
State  V.  Nicholson,  14  La.  Ann.  799; 
Vanvalkenburg  v.  State,  ii  Ohio  406; 
foUoTved  Hutchins  v.  State,  13  Ohio 
199;  Williams  v.  State,  9  Humph. 
(Tenn.)  80.  See  also  People  v.  Wilson, 
6  Johns.  (N.  Y.)  320;  State  v.  Dour- 
don, 2  Dev.  (N.  Car.)  443;  Com.  v. 
Houghton,  8  Mass.  107;  State  v.  Shel- 
ton,  7  Humph.  (Tenn.)  31  ;  Brown  v. 
Com.,  2  Leigh  (Va.)  769;  Hendrick  v. 
Com.,  5  Leigh  (Va.)  707;  Buckland  v. 
Com.,  8  Leigh  ( Va.)  732  ;  Jett  r.  Com., 
18  Gratt.  (Va.)  933;  Butler  f.  Com.,  12 
S.  &  R.  (Pa.)  237;  McGregor  v.  State, 
16  Ind.  9;  Wilkinson  v.  State,  10  Ind. 
372  ;  Hobbs  v.  State,  9  Mo.  855  ;  State 
V,  Ward,  6  N.  H.  529. 

Gist  of  Charge — Fraudulent  Intent. — 
The  fraudulent  intent  is  the  gist  of  the 
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Person  to  Be  Defrauded. — And  such  allegation  usually  specifies  either 
the  one  to  whom  the  bill  was  passed,  or  some  other  person,  body 
politic,  or  corporate,  as  the  person  intended  to  be  defrauded,* 
unless  the  name  of  such  person  is  unknown,  and,  if  so,  that  fact 
should  be  stated.* 

4.  Needless  Allegations. — There  need  be  no  allegation  of  intent 
to  injure  any  one,*  nor  is  it  necessary  to  allege  that  the  person  to 


charge,  and  that  intent  cannot  be  in- 
ferred from  uttering  the  bill,  when  every 
person  knows  that  it  is  unlawful  to  re- 
ceive it,  and  that  it  is  void  as  to  the 
purposes  of  circulation  and  payment. 
People  "'.  Wilson,  6  Johns. (N.  Y.)  320. 

Georgia. — An  intention  to  defraud 
need  not  be  charged  under  the  Geor- 
gia statute.  In  State  v.  Calvin,  R. 
M.  Charlt.  (Ga.)  166,  the  court  said  : 
"  Some  of  the  most  important  British 
statutes  on  the  subject  of  forgery  omit 
these  expressions ;  other  statutes  of 
equal  importance  contain  them.  The 
penal  code  of  Georgia,  in  reference  to 
the  section  upon  which  these  indict- 
ments are  founded,  and  every  other 
section,  except  the  47th,  under  the  head 
of '  forgery  and  counterfeiting,'  avoid 
the  insertion  of  these  terms,  there- 
by establishing  the  distinction  which 
the  legislature  intended  between  the 
crime  of  forgery  properly  so  denomi- 
nated, and  counterfeiting.  The  terms 
'falsely  and  fraudulently''  involve  every 
idea  of  deceit,  whether  practiced  upon 
an  individual  or  body  politic,  and  super- 
sede the  necessity  of  more  fully  desig- 
nating the  deceit  on  the  person,  or  body 
politic,  the  counterfeiter  had  an  inten- 
tion to  defraud." 

1.  Brown  v.  Com,  2  Leigh  (Va.)  773; 
Hooper  v.  State,  8  Humph.  (Tenn,) 
100 ;  Buckley  v.  State,  2  Greene 
(Iowa)  164;  Williams  v.  State,  9 
Humph.  (Tenn.)  80. 

But  see  State  x<.  Barrett,  8  Iowa  538, 
where  it  was  held  unnecessary  to 
charge  an  intent  to  defraud  any  par- 
ticular person,  quoting  State  v.  Calen- 
dine,  8  Iowa  2S8,  as  authority,  j^utthis 
later  case  was  an  indictment  for  having 
counterfeit  money  in  possession,  and 
the  allegation  of  intent  to  defraud  in 
such  case  would  not  apply.  See  IX. 
Having  Counterfeit  Banknotes  i}i 
J-'ossession,  iiifra. 

In  Wilkinson  v.  State,  10  Ind.  374, 
the  court,  without  deciding  the  point, 
said  :  "  It  is  not  clear  that  the  intent  to 
defraud  must  exist  in  reference  to  the 


person  to  whom  the  counterfeit  money 
is  passed.  It  may  perhaps  exist  to- 
wards third  persons.  *  *  *  The  stat- 
ute does  not  specify  against  whom 
the  intent  to  defraud  must  exist ;  and 
perhaps  an  indictment  in  the  words  of 
the  statute,  alleging  the  passage  of  the 
money  with  intent  generally  to  defraud, 
would  be  good.  It  should  be  observed, 
however,  that  where  the  prosecutor 
does  aver  the  intent  to  be  to  defraud  a 
particular  person,  he  will  probably  be 
held  to  proof  of  the  averment." 

The  person  upon  whom  the  offense 
was  committed  should  be  designated 
by  name,  not  only  because  he  is  the 
one  injured,  but  because  his  designa- 
tion is  material  as  descriptive  of  the 
offense.  Buckley  v.  State,  2  Greene 
(Iowa)  164. 

Suflaciency  of  Allegation. — In  the  case 
of  Buckland  v.  Com.,  8  Leigh  (Va.) 
732,  the  indictment  alleged  that  the  note 
was  passed  with  the  intention  to  de- 
fraud the  person  to  whom  it  was  passed, 
and  such  allegation  was  held  sufficient. 
See  also  Wilkinson  v.  State,  10  Ind.  372. 

Intent  to  Defraud  Partners. — Upon  an 
indictment  for  uttering  a  counterfeit 
bank  bill  with  intent  to  defraud  A, 
where  the  proof  goes  to  show  that  A 
was  a  member  ofa  firm, and  firm  money 
was  given  in  change,  it  was  held  that 
an  intent  to  defraud  the  firm  necessa- 
rily includes  an  intent  to  defraud  each 
of  its  members,  and  that  no  prejudice 
could  happen  to  the  accused  by  failure 
to  set  forth  in  the  indictment  the  names 
of  all  the  persons  intended  to  be  de- 
frauded, or  that  the  law  would  pre- 
sume it  was  designed  to  injure.  Stough- 
ton  t'.  State,  2  Ohio  St.  563. 

Intent  to  Defraud  Banks. — An  indict- 
ment for  passing  a  counterfeit  note  to  a 
slave,  "with  intent  to  defraud  a  bank," 
is  good.  Brown  v.  Com.,  2  Leigh 
(Va.)  775. 

2.  Buckley  v.  State,  2  Greene  (Iowa) 
164. 

3.  Hess  x>.  State,  5  Ohio  14,  22  Am. 
Dec.  767. 
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whom  the  bills  were  passed  knew  them  to  be  counterfeit,^  or  that 
.they  were  issued  to  circulate  as  money.*  So  an  indictment  for 
Causing  and  procuring  a  counterfeit  banknote  to  be  offered  to 
be  passed  need  not  set  out  by  whom  or  how  the  defendant  pro- 
cured it  to  be  done.* 

VIII.  Selling  Countekfeit  Money — 1.  Generally. — The  indict- 
ment for  selling  counterfeit  money  is  substantially  the  same  as 
for  uttering  and  passing  the  same.*  It  is  unnecessary  to  allege 
that  the  sale  was  for  a  consideration  paid,  or  with  any  intention  to 
injure.^  Nor,  since  the  indorsement  forms  no  part  of  the  note,  is 
it  necessary  to  charge  that  the  notes  were  indorsed.^ 

2.  By  Statute. — By  statute  it  is  made  an  indictable  offense  to 
circulate  devices  for  the  sale  of  counterfeit  money,''  and  in  such 
cases  the  indictment  must  set  out  an  offense  complete  in  itself, 
and  show  that  it  was  the  purpose  of  the  defendants  to  sell  or 
circulate  the  spurious  money.® 


1.  Wilkinson  v.  State,  lo  Ind.  374. 

2.  Underthe  Alabama  ?,\.2L\.ute,^  35i4» 
it  has  been  held  unnecessary  to  aver 
that  the  banknote  which  the  defendant 
was  charged  with  having  uttered,  "  was 
issued  to  circulate  as  monej'."  Bostick 
V.  State,  34  Ala.  269.  So,  also,  in  an 
indictment  under  art.  9,  ch.  51,  §  20. 
Gould's  Dig.  Ark.  Mathena  v.  State, 
20  Ark.  70. 

3.  Brown  t'.  Com.,  2  Leigh  (Va.)  769. 
In  Rex  V.  Holden,  2  Taunt.  334,  the 

count  charged  that  the  prisoner  felo- 
niously "  did  dispose  of  and  put  away  a 
certain  false,  forged  and  counterfeited 
banknote  [setting  out  the  tenor],  with 
intent  to  defraud  the  governor  and 
compan3'  of  the  Bank  of  England,  he, 
the  prisoner,  at  the  time,  etc.,  well 
knowing,"  etc.  The  objection  made  to 
the  indictment  was  that  it  was  insuf- 
ficient as  being  too  general,  neither 
stating  in  what  manner  nor  to  whom 
the  notes  were  disposed  and  put  away. 
The  same  case  is  reported  in  2  Leach 
1019,  and  in  Russell  &  Ryan's  Crown 
Cases  154.  Taunton  says,  the  court 
did  not  pronounce  any  opinion;  but  the 
prisoners  were  executed,  which  would 
not  have  been,  unless  the  court  had  de- 
cided that  the  indictment  was  right; 
and  the  other  reporters  of  the  case  say 
that  the  twelve  judges  unanimously 
decided  that  the  conviction  was  right. 
Quoted  in  Brown  v.  Com.,  2  Leigh 
(Va.)  769. 

4.  See  VIL  Passing  Counterfeit 
Banknotes,  supra. 

An  indictment  under  a  statute  for 
uttering  and  passing  as  true  and  genu- 


ine, counterfeit  paper,  knowing  it  to 
be  such,  with  intent  to  defraud,  will  not 
warrant  a  conviction  of  the  offense 
specified  in  another  section  of  the  stat- 
ute, which  is  designed  to  punish  a  per- 
son who  sells,  barters  or  disposes  of 
spurious  bills,  as  such,  not  as  true  and 
genuine,  and  without  any  intent  to  de- 
fraud. Vanvalkenburg  v.  State,  11 
Ohio4o6,y(9//owe(^in  Hutchins  v.  State, 
13  Ohio  199. 

5.  Hess  V.  State,  5  Ohio  5,  22  Am. 
Dec.  775.       _ 

6.  Hess  V.  State,  5  Ohio  5,  22  Am. 
Dec.  775. 

7.  People  V.  Reilly,  51  Hun  (N.  Y.) 
624;  People  V.  Albow,  140  N.  Y.  133; 
People  V.  Marvin,  79  Hun  (N.  Y.)  310; 
New  York  Penal  Code,  §  527. 

8.  An  indictment  alleging  that  the 
defendant  aided  and  abetted  a  scheme 
for  offering  for  sale  or  exchange 
"  green  goods,"  by  means  of  circulars 
and  letters,  and  that  thereby  plaintifls 
were  induced  to  go  to  Poughkeepsie,  in 
the  state  of  New  York,  to  deal  with  the 
defendant;  that  the  defendant  there 
stated  to  plaintiffs  that  he  would  take 
them  to  an  old  gentleman  in  New 
York  City,  "who  had  one  hundred 
thousand  dollars  like  a  one-dollar 
greenback,  so  called,  being  a  treasury 
note  issued  by  the  government  of 
the  United  States ; "  that  defendant 
showed  plaintiff  the  good  one-dol- 
lar note,  and  told  him  that  he  could 
exchange  one  hundred  dollars  of  his 
money  with  the  "old  gentleman" 
for  one  thousand  dollars  of  the  old 
gentleman's  money,  which  was  as  good 
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IX.  Having  Counterfeit  Banknotes  in  Possession — 1.  Gener- 
ally.— The  indictment  in  such  case  corresponds  to  the  indictment 
for  having  counterfeit  coin  in  possession  with  intent  to  pass,* 
except  that  the  bills  must  be  set  out  in  the  indictment.^ 

Notice  to  Frodace. — In  prosecutions  for  having  counterfeit  notes 
in  possession,  the  contents  of  the  notes  cannot  be  proved  by  parol 
evidence  on  the  trial,  unless  notice  to  produce  them  has  been 
given  according  to  the  rules  of  practice  in  civil  cases. ^ 

2.  Intent  to  Defraud. — As  in  an  indictment  for  having  counterfeit 
banknotes  in  possession,  there  should  be  an  averment  of  intent  to 
defraud.*  But  since,  from  the  nature  of  the  offense,  the  person 
intended  to  be  defrauded  cannot  be  determined  until  an  overt  act 
has  been  committed,  the  charge  may  be  made  in  general  terms,^ 


as  the  one-dollar  bill  shown  ;  that  the 
defendant  asked  plaintiff  to  go  with 
him  to  the  city  of  New  York  "to 
get  said  monev  of  the  old  gentleman, 
which  said  money  said  Albow  called 
and  designated  as  goods,"  etc.,  was 
held  defective,  there  being  no  averment 
in  the  indictment  that  the  scheme 
which  the  defendant  abetted  was  to 
sell  or  exchange,  or  to  offer  to  sell  or 
exchange,  "  counterfeit "  monej',  or 
what  purported  to  be  counterfeit 
money,  and  there  was  no  reference 
whatever  in  the  indictment  to  that 
purpose.  The  offense  stated  in  the  stat- 
ute was  not  averred.  People  v.  Albow, 
140  N.  Y.  133. 

1.  See  V.  Having  Counterfeit  Coi?i 
in  Possession,  supra.  2  Bish.  Crim. 
Pro.,  §  463. 

2.  Hess  V.  State,  5  Ohio  5,  22  Am. 
Dec.  767 ;  Bevington  v.  State,  2  Ohio 
St.  161  ;  State  v.  Calendine,  8  Iowa 
296;  McMillen  v.  State,  5  Ohio  269; 
State  7;.  Wheeler,  35  Vt.  261.  See  also 
Com.  V.  Carey,  2  Pick.  (Mass.)  47; 
Townsend  v.  People,  4  111.  327;  State 
V,  Ward,  2  Hawks  (N.  Car.)  443. 

The  forged  instrument  must  be  set 
out,  that  the  court  may  determine  ad- 
visedly whether  the  fabrication  of  it 
constitutes  the  crime  inhibited  by  law. 
McMillen  v.  State,  5  Ohio  269. 

The  indictment  should  set  forth  the 
bills,  giving,  in  addition  to  the  numbers, 
the  letters  also.  State  v.  Calendine,  8 
Iowa  296. 

Setting  Out  Face  of  Note. — An  indict- 
ment which  charges  tiie  defendant  with 
having  in  possession  divers  counterfeit 
notes,  and  then  sets  out  the  face  of  the 
notes,  is  sufficient  without  alluding  to 
the  indorsement  thereon.  Hess  v. 
State,  5  Ohio  5,  22  Am.  Dec.  767. 


Purport  and  Tenor. — The  indictment 
should  set  forth  the  bill  or  instrument 
correctly,  both  in  the  purport  and  in 
the. tenor.  Where  the  pleader  professes 
to  set  out  the  instrument  according  to 
its  tenor,  he  is  bound  to  a  strict  recital. 
State  V.  Wheeler,  35  Vt.  261. 

3.  Armitage  r.  State,  13  Ind.  441.  See 
article   Production  of  Documents. 

4.  State  V.  Calendine,  8  Iowa  295 ; 
Gabe  r.  State,  6  Ark.  524;  Hooper  v. 
State,  8  Humph.  (Tenn.)  100;  Fergus 
V.  State,  6  Yerg.  (Tenn.)  345;  State  v. 
Weller,  20  N.  J.  L.  521;  Stone  v.  State, 
20  N.  J.  L.  404;  Com.  V.  Davis,  11  Gray 
(Mass.)  8.  See  also  Buckley  v.  State, 
2  Greene  (Iowa)  162  ;  Com.  v.  Carey, 
2  Pick.  (Mass.)  47;  Clark  v.  Com.,  16 
B.  Mon.  ( Ky.)  206;  Townsend  v.  People, 

4  111-  327- 

Wilful  and  Felonious. — Upon  an  in- 
dictment for  having  counterfeit  bills  in 
possession  it  is  only  necessary  to  charge 
an  intent  to  defraud,  and  it  is  not  neces- 
sary to  qualify  such  allegation  hy  the 
terms  "  wilful  or  felonious."  State  v. 
Calendine,  8  Iowa  295. 

5.  General  Charge  of  Intent. — An  in- 
dictment for  having  counterfeit  bank- 
notes in  possession  should  allege  an 
intent  to  defraud,  though  it  may  be 
charged  generally,  without  specifying 
any  particular  person,  corporation  or 
company  intended  to  be  defrauded. 
Hooper  v.  State,  8  Humph.  (Tenn.) 
loi.  See  also  Fergus  v.  State,  6  Yerg. 
(Tenn.)  345. 

In  Gabe  v.  State,  6  Ark.  524,  the 
court  said :  "  In  the  case  of  Fergus 
V.  State,  6  Yerg.  (Tenn.)  352,  it  was 
ruled  by  the  Supreme  Court  of  Ten- 
7tessee,  and  that  too  upon  a  statute 
of  which  ours  is  an  exact  copy,  that 
the  intent  to  commit  a  fraud  by  pass- 


279 


Volume  V. 


Having  Counterfeit 


COUNTERFEITING.     Banknotes  in  Possession. 


unless,  by  the  terms  of  the  statute,  an  allegation  of  intent  to 
defraud  a  particular  bank  is  required.* 

3.  Intent  to  Pass. — It  is  usual,  in  all  such  indictments,  to  allege 
an  intent  on  the  part  of  the  defendant  to  pass  the  notes  in  his 
possession.* 

Intent  to  Pass  as  Genuine. — As  to  the  further  allegation  of  intent  to 
pass  them  as  true  and  genuine,  such  should  be  determined  by  the 
statute  under  which  the  indictment  is  drawn.* 


ing  the  counterfeit  notes  must  still 
be  charged,  though  it  maj  be  charged 
generally,  without  specifying  any  par- 
ticular person,  corporation  or  com- 
pany intended  to  be  defrauded.  Such 
was  the  opinion  of  that  court,  not- 
withstanding the  seventy-third  section 
of  their  act,  which  provided  that  in 
all  prosecutions  for  offenses  under  it, 
where  the  fraudulent  possession  or 
concealment  of  the  thing  constitutes 
the  offense,  it  shall  be  sufficient  to  al- 
lege in  the  indictment  that  the  party 
charged  fraudulently  possessed  or  con- 
cealed such  thing,  without  charging  or 
proving  that  any  particular  person,  cor- 
poration or  company  was  intended  to 
be  defrauded.  If  the  law  requires  the 
intent  to  be  charged  where  the  statute 
expressly  dispenses  with'  the  necessity' 
of  alleging  that  the  party  intended  to 
pass  upon  any  particular  person,  cor- 
poration or  company,  a  fortiori  would 
it  be  necessary  where  the  statute  is 
silent  upon  the  subject." 

It  is  not  necessary  to  aver  or  prove 
an  intent  to  injure  or  defraud  any  par- 
ticular person,  but  the  defendant  must 
know  the  bill  was  counterfeit.  State 
V.  Morton,  8  Wis.  352.  See  also  State 
V.  Calendine,  8  Iowa  2S8. 

In  Stone  v.  State,  20  N.  J.  L.  404,  it 
was  doubted  whether  a  general  charge 
to  defraud  the  people  of  the  state  of 
New  Jersey  was  sufficient ;  but  in 
State  V.  Weller,  20  N.  J.  L.  521,  such 
a  charge  was  held  to  be  cleariy  insuffi- 
cient. The  court  said  :  "  This  charge 
is  clearlv  bad  for  uncertainty.  For  al- 
though the  section  reads  '  with  intent 
to  defraud  any  person,'  etc.,  yet  the 
indictment  must  set  forth  some  person, 
and  it  will  not  be  correct  to  allege  the 
intent  to  be  to  defraud  the  whole  peo- 
ple in  general  and  no  one  in  particu- 
lar." 

1.  Com.  V.  Cone,  2  Mass.  135;  Com. 
V.  Davis,  II  Gray  (Mass.)  4;  People  v. 
Ah  Sam,  41  Cal.  651. 

2.  Hopkins  v.  Com.,  3  Met.  (Mass.) 


460  ;  Gabe  -0.  State,  6  Ark.  519;  Fergus 
V.  State,  6  Yerg.  (Tenn.)  352  ;  Com.  v. 
Davis,  II  Gray  (Mass.)  8;  Perdue  v. 
State,  2  Humph.  (Tenn.)  494;  Com.  v. 
Price,  10  Gray  (Mass.)  472,  71  Am. 
Dec.  669;  Com.  v.  Cone,  2  Mass.  135; 
Owen  V.  State,  5  Sneed  (Tenn.)  495. 
See  also  Clark  v.  Com.,  16  B.  Mon. 
(Ky.)  213;  Com.  v.  Fuller,  8  Met. 
(Mass.)  313,  41  Am.  Dec.  509;  Town- 
send  V.  People,  4  111.  327.    • 

Felonious  Intent. — To  sustain  a  con- 
viction under  the  Tennessee  Act  of 
1829,  ch.  23,  §  33,  it  was  held  to  be 
sufficient  if  the  indictment  charge  the 
defendant  with  having  kept  the  coun- 
terfeit banknote  with  a  "fraudulent" 
intent  to  pass  it.  It  is  not  necessary 
that  the  indictment  should  charge  that 
it  was  kept  with  a  felonious  intent. 
Perdue  v.  State,  2  Humph.  (Tenn.)  494. 

Tennessee. — Under  the  Act  of  1842, 
ch.  48,  which,  in  substance,  is  incorpo- 
rated into  the  code,  it  is  not  necessary; 
to  aver,  in  an  indictment  for  fraudu- 
lently keeping  in  possession,  or  conceal- 
ing, counterfeit  banknotes,  that  the 
party  charged  did  so  with  the  intent 
to  pass  the  same.  Sizemore  v.  State,  3 
Head  (Tenn.)  26. 

3.  People  t'.  Stewart,  4  Mich.  655,  5 
Mich.  243. 

Thus,  under  the  Arkansas  s\.2i\x\t&  for 
having  counterfeit  money  in  possession, 
it  is  necessary  to  aver  that  the  defend- 
ant had  the  fictitious  note  in  possession 
with  intent  to  utter  or  pass  it  as  genu- 
ine. Gabe  V.  State,  6  Ark.  519.  And 
the  same  allegation  has  been  held  nec- 
essary in  Tenttessee.  Fergus  v.  State, 
6  Yerg.  (Tenn.)  352. 

Upon  an  indictment  under  Massachu- 
setts Stat.  1804,  ch.  120,  §  4,  which  enacts 
that  if  any  person  shall  have  in  his 
possession  within  this  state,  any  coun- 
terfeit bank  bill,  etc.,  for  the  purpose  of 
rendering  the  same  current  as  true  or 
with  intent  to  pass  the  same,  knowing 
the  same  to  be  counterfeit,  etc.,  it  is 
not  necessary  to  aver  an  intent  to  pass 
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Place  of  Passing. — The  place  where  the  defendant  intended  to  pass 
the  notes  is  of  no  importance,  hence  there  need  be  no  allegation 
in  respect  thereto.^ 

4.  Scienter. — The  indictment  for  this  offense  should  also  contain 
an  allegation  that  the  defendant  knew  that  the  bills  in  his  posses- 
sion were  counterfeit.* 

5.  Needless  Allegations.— It  is  unnecessary  to  allege  that  the 
note  was  a  bank  bill,^  or  that  such  bills  were  for  the  payment  of 
money.*  Nor  is  it  necessary  to  allege  by  whom  the  note  pur- 
ported to  be  made.^ 

6.  Where  Offense  Consists  in  the  Number  of  Bills. — Where  the 
offense  consists  in  passing  or  having  a  certain  number  of  the  coun- 
terfeit notes  in  possession  at  the  same  time,®  the  indictment  must 
contain  an  allegation  that  the  defendant  had  them  in  his  posses-' 


as  true.  Hopkins  v.  Com.,  3  Met. 
(Mass.)  464.  See  also  Com.  v.  Davis, 
II  Gray  (Mass.)  4. 

1.  Com.  V.  Cone,  2  Mass.  135  ;  Clark 
V.  Com.,  16  B.  Mon.  (Ky.)  213. 

In  Spence  v.  State,  8  Blackf.  (Ind.) 
2S2,  a  motion  to  quash  was  based  on 
the  ground  that  the  indictment  was  de- 
fective in  not  charging  an  intention  to 
pass  the  counterfeit  money  in  Carroll 
countj'.  The  court  said  :  "  We  think 
this  objection  not  well  grounded.  The 
section  of  the  statute  on  which  this  in- 
dictment is  predicated  (Rev.  Stat.,  §  31, 
p.  967)  makes  the  offense  to  consist  in 
the  possession  of  counterfeit  money, 
knowing  it  to  be  such,  '  at  the  time 
current  or  in  circulation  in  this  state,' 
'  with  intent  to  put  or  have  the  same 
put  in  circulation.'  It  is  not  necessary 
to  the  completion  of  the  offense  that 
the  person  charged  should  have  fixed 
in  his  mind  upon  any  particular  place 
where  this  circulation  should,  through 
his  agency,  commence.  The  court  did 
right  in  refusing  to  quash  the  indict- 
ment. And  the  same  reason  that 
supports  the  decision  of  the  court  in 
refusing  to  quash,  sustains  their  denial 
of  the  instruction  asked,  as  that  instruc- 
tion but  raised,  in  another  form,  the 
question  decided  on  the  motion  to 
quash,  viz.,  the  necessity  of  an  intention 
to  circulate  the  money  in  the  county 
where  the  indictment  was  found." 

Upon  an  indictment  alleging  that 
the  defendant  had  the  counterfeit  bill 
at  Boston,  "with  intent  then  and  there 
to  utter  and  pass  the  same,"  it  was 
held  that  the  words  "then  and  there," 
in  that  part  of  the  indictment,  were 
needless  and  should  be  construed  as  if 


they  had  been  inserted  before  the 
words  "  with  intent,"  so  that  they  re- 
fer to  the  intent  to  pass,  and  not  to  the 
time  and  place  of  the  intended  passing. 
Com.  V.  Price,  10  Gray  (Mass.)  472, 
71  Am.  Dec.  669. 

2.  Owen  v.  State,  5  Sneed  (Tenn.) 
495;  Fergus  v.  State,  6  Yerg.  (Tenn.) 
345;  Qi^'gley  V.  People,  3  111.  301; 
Brown  v.  Com.,  8  Mass.  67.  See  also 
Buckley  v.  State,  2  Greene  (Iowa)  162; 
Com.  V.  Carey,  2  Pick.  (Mass.)  47; 
Clark  V.  Com.,  16  B.  Mon.  (Ky.)  206; 
State  V.  Morton,  8  Wis.  352;  Jett  v. 
Com.,  18  Graft.  (Va.)  933;  Townsend 
■V.  People,  4  111.  327. 

An  indictment  for  having  counter- 
feit monej'  in  possession  which  alleges 
the  scienter  is  sufficient  without  an  al- 
legation that  the  intent  was  felonious. 
Quigley  v.  People,  3  111.  301. 

Knowledge  of  False  Making. — So  an 
indictment  charging  that  the  defend- 
ant had  possession  of  the  bills,  "  having 
knowledge  that  they  and  each  of  them 
were  false,  forged  and  counterfeit,"  is 
sufficient  without  averring  that  he  had 
knowledge  of  the  false  making  at  the 
time  of  the  fabrication.  Brown  v.  Com,, 
8  Mass.  67. 

3.  Com.  V.  Carey,  2  Pick.  (Mass.)  49. 

4.  Townsend  v.  People,  4  111.  328. 

5.  State  V.  Weller,  20  N.  J.  L.  524. 
The  law  has  already  designated  who 

may  make  notes,  and  it  is  therefore 
sufficient  to  say  "  any  note."  State  v. 
Weller,  20  N.  J.  L.  524. 

6.  Com.  V.  Houghton,  8  Mass.  107; 
Com.  V.  Thomas,  10  Gray  (Mass.)  483; 
Brown  tk  Com.,  8  Mass.  69;  State  v. 
McKenzie,  42  Me.  392;  State  v.  Bon- 
ney,  34  Me.  223. 
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sion  at  the  same  time,^  but  there  is  no  necessity  to  aver  that  the 
bills  were  similar.* 
X.  Having  Tools  in  Possession — 1.  Form  of  Indictment  Generally. 

With  us,  as  in  the  preceding  cases,  the  indictment  is  somewhat 

similar  to  the  English  form,*  but  should  be  made  to  conform  to 
the  statute  under  which  it  is  drawn.* 


1.  Edwards  v.  Com.,  19  Pick.  (Mass.) 
126;  State  V.  Bonney,  34  Me.  224. 

Same  Day  Insufllcient. — Where  the 
indictment  alleged  that  he  had  them 
in  possession  on  the  same  day,  it  was 
held  insufficient.  Edwards  v.  Com., 
19  Pick.  (Mass.)  126. 

2.  Brown  v.  Com.,  8  Mass.  69,  fol- 
'*  lowed  in    Com.  f.  Whitmarsh,  4   Pick. 

(Mass.)  233.     See  also  Com.  v.  Smith, 
7  Pick.  (Mass.)  137. 

Where  the  indictment  charged  the 
defendant  with  having  in  his  custody 
and  possession  at  the  same  time,  ten 
similar  forged  false  and  counterfeit 
bank  bills,  etc.,  it  was  held  that  the 
word  "  similar  "  was  not  equivalent  to 
the  expression  in  the  statute  "  in  the 
similitude  of,"  and  such  allegation  was 
insufficient.  State  v.  McKenzie,  42 
Me.  392. 

3.  Englisb  Form  of  Indictment. — The 
English  form  of  indictment  alleges  that 
A  and  B,  not  being  persons  employed 
in  or  for  the  mint  of  our  lord  the 
king,  etc.,  and  not  being  persons  law- 
fully authorized,  etc.,  on  a  certain  day, 
to  wit,  etc.,  with  force  and  arms,  one 
die  made  of  iron  and  steel,  in  and  upon 
which  then  and  there  were  made  and 
impressed  the  figure,  resemblance  and 
similitude  of  one  of  the  sides,  to  wit, 
the  head  side,  of  the  lawful  silver  coin 
current  within  this  kingdom,  called  a 
shilling,  without  any  lawful  authority  or 
sufficient  excuse  for  that  purpose,  then 
and  there  knowingly,  feloniously  and 
traitorously  had  in  the  custody  and 
possession  of  them,  the  said  A  and  B, 
against  the  duty,  etc.,  against  the  peace, 
etc.,  and  against  the  form,  etc.  2  Chitty 
Crim.  Law  no. 

Upon  an  indictment  under  24  and  25 
Vict.,  ch.  99,  §  24,  where  it  was  alleged 
that  the  prisoner  "  knowingly,  and  with- 
out lawful  excuse,  feloniously  "  had  in 
his  possession  dies  impressed  with  the 
resemblance  of  the  sides  of  a  sovereign, 
it  was  held  necessary  in  the  indictment 
to  negative  lawful  authority  or  excuse, 
notwithstanding  the  burden  of  proof 
lay  upon  the  accused.  Reg.  v.  Harvey, 
I  L.  R.  C.  C.  284,  40  L.  J.  M.  C.  63, 


23  L.  T.  N.  S.  856,  19  W.  R.  446,  II 
Cox  C.  C.  662. 

An  indictment  that  the  prisoner  felo- 
niously had  in  his  possession  a  mould, 
"  upon  which  mould  were  made  and 
impressed  the  figure  and  apparent  re- 
semblance "  of  the  obverse  side  of  a  six- 
pence, is  bad,  as  not  sufficiently  show- 
ing that  the  impression  was  on  the 
mould  at  the  time  when  the  prisoner 
had  it  in  his  possession ;  but  a  fresh 
indictment,  with  the  words  "then  and 
there"  before  the  words  "made  and 
impressed,"  is  good.  Reg.  v.  Rich- 
mond, I  C.  &  K.  240,  47  E.  C.  L.  240, 

1  Cox  C.  C.  9. 

Where  a  coining  mould  is  made  and 
impressed  to  resemble  the  obverse  of  a 
coin  which  is  partly  defaced  by  wear, 
the  indictment  should  be  in  the  form 
above  mentioned,   as  the  words  of  the 

2  &  3  Wm.  IV.,  ch.  34,  §  10,  as  to  moulds 
to  resemble  part  of  the  obverse  of  a 
coin,  relate  to  cases  where  several 
moulds  put  together  would  make  the 
obverse  of  the  coin.  Reg.  v.  Richmond, 
I  C.  &  K.  240,  47  E.  C.  L.  240,  I  Cox 
C.  C.  9. 

4.  State  V.  Collins,  3  Hawks  (N. 
Car.)  191 ;  Bradford  z>.  State,  3  Humph. 
(Tenn.)  370. 

Illinois  Statute.  —  An  indictment 
under  the  Illinois  statute  alleged  that 
the  defendant,  on  a  certain  day,  one 
press  for  coinage,  made  of  iron,  other- 
wise called  a  bogus  press  ;  one  edging 
tool  made  of  iron  and  steel,  adapted 
and  intended  for  the  working  of  coin 
around  the  edges,  with  grainings,  ap- 
parently resembling  those  on  the  edges 
of  coin  then  and  now  current  in  the 
state  aforesaid,  to  wit,  Mexican  dol- 
lars; one  die,  made  of  steel,  in  and 
upon  which  then  and  there  were  made 
and  impressed  the  figure,  resemblance 
and  similitude  of  one  of  the  sides,  to 
wit,  the  eagle  side,  of  the  coin  then 
and  now  current  within  the  state  afore- 
said, to  wit,  a  Mexican  dollar;  one 
other  die  made  of  steel,  in  and  upon 
which  then  and  there  were  made  and 
impressed  the  figure,  resemblance  and 
similitude  of  one  of  the  sides,  to  wit, 
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should   describe  the   tools  employed  ^  and  the  manner  of  their 


the  reverse  of  the  eagle  side,  of  the 
coin  then  and  now  current  within  the 
state  of  Illinois,  called  a  Mexican  dol- 
lar; two  crucibles,  made  of  sand  and 
clay,  made  use  of  in  counterfeiting  coin 
then  and  now  current  within  the  state 
aforesaid,  to  wit,  Mexican  dollars ; 
without  lawful  excuse,  then  and  there 
knowingly  had  in  his  ppssession,  con- 
trary to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against 
the  peace  and  dignity,  etc.  The  indict- 
ment, charging  the  offense  in  the 
language  of  the  statute,  was  held  suffi- 
cient.    Miller  v.  People,  3  111.  234. 

Tennessee. — The  Tennessee  legisla- 
ture has  provided.  Act  of  Jan.  21,  1S42, 
ch.  48,  §  6,  that  in  all  indictments  under 
section  39,  Act  of  1S29,  "  for  making 
fictitious  instruments  or  buying  the 
same,  making  or  preparing  plates  to  be 
used  in  making  counterfeits  or  fictitious 
instruments,  and  in  all  other  cases 
where,  from  the  nature  of  the  offense,  a 
fraud  upon  the  public  was  intended,  but 
no  particular  person  was  intended  to  be 
defrauded,  it  shall  be  sufficient  to 
charge  the  offense  in  the  words  of  the 
act."  Bradford  v.  State,  3  Humph. 
(Tenn.)  370. 

1.  Peoples  V.  State,  6  Blackf.  (Ind.) 
96;  Chamberlain  7'.  State,  5  Blackf. 
(Ind.)  573.  See  indictment  in  the  fol- 
lowing cases :  Miller  v.  People,  3  111. 
233;  People  TK  Page,  i  Idaho  102. 

In  Bradford  v.  State,  3  Humph. 
(Tenn.)  370,  the  count  in  the  indict- 
ment under  which  the  defendant  was 
convicted  charged  that  "  the  prisoner 
did  feloniously  and  fraudulently,  and 
without  any  lawful  excuse,  keep  in  his 
possession  a  machine,  which  said  ma- 
chine was  then  and  there  intended  by 
the  prisoner  for  the  forging  and  counter- 
feiting the  coin  current  by  law  and 
usage  in  the  state,"  etc.  It  was  argued,  in 
arrest  of  judgment,  that  the  indictment 
was  defective  in  not  setting  out  the 
nature  of  the  machine,  particularly  in 
not  setting  forth  the  description  of  the 
coin  which  the  machine  was  intended 
to  counterfeit.  But  it  was  held  that, 
under  the  Act  of  1842,  this  indictment 
followed  the  words  of  the  statute  and 
was  sufficient  in  giving  the  defendant 
notice  of  the  nature  of  the  charge 
against  him. 

"  Other  Instruments  and  Apparatus." — 


Upon  an  indictment  charging  that  the 
defendant  retained  in  his  possession 
certain  dies,  plates  and  other  appara- 
tus and  instruments  made  use  of  in 
counterfeiting  silver  coin  current  in 
the  state,  the  words  "  other  instru- 
ments and  apparatus  "  are  superfluous. 
Peoples  V.  State,  6  Blackf.  (Ind.)  96. 

SufGlcient  Certainty. — An  indictment 
charging  the  defendant  with  having  in 
his  possession  "  one  pair  of  dies,  upon 
which  then  and  there  were  made  and 
impressed  the  likeness,  similitude,  fig- 
ure and  resemblance  of  the  sides  of  a 
lawful  Spanish  milled  dollar,"  etc., 
"  for  the  purpose  of  then  and  there 
making  and  counterfeiting  money  in 
the  likeness  and  similitude  of  Spanish 
milled  silver  dollars,"  was  held  to 
charge  with  sufficient  certainty  the 
offense  designated  in  the  North  Caro- 
lina Act  of  181 1,  ch.  814,  N.  R.  State 
V.  Collins,  3  Hawks  (N.  Car.)  191. 

In  Reg.  V.  Richmond,  1  C.  &  K.  240, 
47  E.  C.  L.  240,  the  indictment  which 
charged  that  the  prisoner,  on,  etc., 
at,  etc.,  feloniously  had  in  his  posses- 
sion a  mould,  "upon  which  said  mould 
was  made  and  impressed  the  figure  and 
apparent  resemblance  "  of  the  obverse 
side  of  a  sixpence,  was  held  bad  on  de- 
murrer, as  not  sufficiently  showing  that 
the  impression  was  on  the  mould  at  the 
time  when  the  prisoner  had  it  in  his 
possession,  but  a  fresh  indictment,  with 
the  words  "  then  and  there  "  before  the 
words  "  made  and  impressed,"  was  held 
good.  Quoted  in  Nicholson  v.  State,  18 
Ala.  529,  54  Am.  Dec.  169. 

Description  by  Name. — An  indictment 
for  having  in  possession  instruments 
for  the  making  of  counterfeit  money 
must  describe,  by  name  or  otherwise, 
the  instruments  alleged  to  be  in  the 
defendant's  possession,  and  without  such 
description  the  indictment  will  be  in- 
sufficient. Peoples  V.  State,  6  Blackf. 
(Ind.)  96;  Chamberlain  v.  State,  ^ 
Blackf.  (Ind.)  573. 

Insufficient  Description. — An  indict- 
ment under  the  statute  of  1834-35,  ch. 
66,  charging  that  the  prisoner  did 
knowingly  have  in  his  custody,  without 
lawful  authority  or  ekcuse,  "one  die  or 
instrument "  for  the  purpose  of  pro-* 
ducing  and  impressing  the  stamp  and 
similitude  of  the  current  silver  coin 
called  a  half  dollar  (but  giving  no  fur- 
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use,  a  general  allegation  that  the  defendant  fraudulently  used  a 
certain  instrument  not  being  sufficient.' 

3.  Purpose. — The  indictment  should  also  contain  an  allegation 
that  such  tools  were  kept  for  the  purpose  of  committing  the 
offense.^ 

4.  Needless  Allegations. — There  is  no  necessity  to  allege  that 
the  defendant  was  not  employed  in  the  United  States  mint.^  Nor 
is  it  necessary  to  charge  the  offense  as  done  feloniously.*  And 
so,  where  the  defendant  was  charged  with  the  possession  of  cer- 
tain instruments  made  use  of  in  counterfeiting  the  notes  of  a  cer- 
tain bank,  it  was  held  unnecessary  to  allege  the  incorporation  of 
such  bank.^ 

XI.  Rules  of  Geneeal  Application — 1.  Following  Language  of 
Statute. — The  indictment  in  all  cases  should  substantially  follow 
the  language  of  the  statute  under  which  it  is  drawn,  and  when  it 
does  so,  setting  forth  the  ingredients  of  the  offense  as  defined  by 
the  statute,  it  will  generally  be  held  sufficient.** 


ther  description  of  the  die  or  instru- 
ment), was  held  insufficient  upon  mo- 
tion in  arrest  of  judgment.  Com.  v. 
Scott,  I  Rob.  (Va.)  752. 

1.  An  indictment  alleging  generally 
that  the  defendant  did  fraudulently  use 
a  certain  instrument  in  counterfeiting 
money,  without  specifying  how  it  was 
used,  is  bad.  Bell  v.  State,  10  Ark.  539. 

2.  An  indictment  under  the  88th  sec- 
tion of  tl\e  Idaho  crimes  and  punish- 
ment act,  for  having  instruments  in 
possession  for  the  counterfeiting  of  un- 
coined gold,  should  charge  that  the  de- 
fendant had  the  instruments  in  posses- 
sion, that  they  were  secretly  kept,  that 
they  were  adapted  and  designed  for  the 
commission  of  the  offense,  and  that  they 
were  kept  for  the  purpose  of  commit- 
ting the  offense;  and  where  the  indict- 
ment fails  to  make  the  last  of  these 
allegations,  it  is  bad  upon  motion  in 
arrest  of  judgment.  People  v.  Page,  i 
Idaho  104. 

3.  Harlan  v.  People,  i  Dougl.  (Mich.) 
207. 

4.  Miller  v.  People,  3  111.  233. 

8.  People  V.  McDonnell,  80  Cal.285; 
13  Am.  St.  Rep.  163. 

Bank  a  Foreign  Corporation.— And 
when  such  bank  is  a  foreign  corpora- 
tion it  is  unnecessary  to  allege  that 
such  is  an  offense  against  the  law  of 
nations.  U.  S.  v.  Arjona,  120  U.  S.  479. 

6.  Alabama. — Johnson  v.  State,  35 
Ala.  377;  Nicholson  v.  State,  18  Ala. 
529,  54  Am.  Dec.  169. 

Arkansas. — Bell  v.    State,    10   Ark. 


California. — People  v.  Stanton,  39 
Cal.  698;  People  v.  White, ■34  Cal.  183; 
People  V.  Ah   Sam,  41  Cal.  649. 

Georgia.  —  State  v.  Calvin,  R.  M. 
Charlt.  (Ga.)  151. 

Illifiois. — Miller  v.  People,  3  111.  233; 
Quigley  v.  People,  3  111.  301. 

Indiana. — McGregor  f.  State,  16  Ind. 
9;  Wilkinson  v.  State,  10  Ind.  372. 

Iowa. — Buckley  v.  State,  2  Greene 
(Iowa)  163;  State  v.  Williams,  8  Iowa 

535- 

Maine. — State  v.  McKenzie,  42  Me. 

393- 

Massachttsetts.  —  Com.  v.  Cone,  2 
Mass.  134. 

Michigan.  —  People  v.  Stewart,  4 
Mich.  658;  Harlan  v.  People,  i  Dougl. 
(Mich.)"  216. 

Missouri. — Hobbs   v.   State,   9   Mo. 

857- 

New  Hampshire. — State  v.  Carr,  5 
N.  H.  373;  State  v.  Keneston,  59  N. 
H.  36. 

New  yersey. — Stone  t'.  State,  20  N. 
J.  L.  406. 

Ohio. — Vanvalkenburg  v.  State,  11 
Ohio  406;  Smith  v.  State,  8  Ohio 
298;  Fight  V.  State,  7  Ohio  I.  180, 
28  Am.  Dec.  626;  Hess  v.  State,  5 
Ohio  13,  22  Am.  Dec.  775 ;  Sutton  v. 
State,  9  Ohio  135. 

Rhode  Island. — State  v.  Brown,  4 
R.  I.  528,  70  Am.  Dec.  170. 

South  Carolina, — State  v.  Petty, 
Harp.  (S.  Car.)  59;  State  v.  Toadvine, 
I  Brev.  (S.  Car.)  16. 

Tennessee. — Fergus  ''.  State,  6  Yerg. 
(Tenn.)  353;  State  v.  Shelton,  7  Humph. 
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Elements  of  the  Offense. — In  an  indictment  upon  a  statute,  however, 
it  is  not  sufficient  to  set  forth  the  offense  in  the  words  thereof, 


(Tenn.)  32;  Williarns  v.  State,  9 
Humph.  (Tenn.)  82. 

Vermont. — State  v.  Wilkins,  17  Vt. 
151;  State  V.  Randall,  2  Aik.  (Vt.) 
100;   State  V.  Bowman,  6  Vt.  594. 

Virginia.  —  Huffman  v.  Com.,  6 
Rand.  (Va.)  685;  Rasnick  v.  Com.,  2 
Va.  Cas.  356;  Brown  v.  Com.,  2  Leigh 
(Va.)  769. 

United  States.— \J.  S.  v.  Carll.  105 
U.  S.  612;  U.  S.  V.  White,  25  Fed.  Rep. 
716;  U.  S.  V.  Burns,  5  McLean  (U.  S.) 
23 ;  U.  S.  V.  Peters,  2  Abb.  (U.  S.)  494. 

In  all  cases  of  tendering,  offering, 
passing  or  uttering  counterfeit  notes, 
the  indictment  is  sufficiently  certain  if 
it  pursues  the  words  of  the  statute  ;  if 
it  sets  forth  the  tenor  of  the  instru- 
ment, thereby  giving  it  a  precise  cer- 
tainty ;  if  it  sets  forth  the  scienter  and 
the  intent  to  defraud  some  person  or 
corporate  body  by  name.  If  {he  indict- 
ment furthermore  sets  forth  the  person 
to  whom  the  counterfeit  is  tendered  or 
passed,  the  degree  of  certainty  and 
precision  is  greater  than  (it  would 
seem)  is  absolutely  essential.  Brown 
V.  Com.,  2  Leigh  (Va.)  773. 

In  State  v.  Petty,  Harp.  (S.  Car.)  59, 
the  court  said  :  "No  rule  is  better  estab- 
lished than  that  the  offense  must  be 
stated  in  the  indictment  with  strict 
technical  accuracy,  and  it  must  be  ob- 
vious that  this  rule  cannot  be  complied 
with  by  using  any  other  words  than 
those  used  in  the  statute;  "  and  so,  upon 
an  indictment  for  passing  counterfeit 
money,  the  words  "dispose  and  put 
away,"  used  in  the  indictment,  were 
held  insufficient  where  the  words  of 
the  statute  were  "did  utter  and  publish 
as  true." 

Failure  to  Allege  Existence  of  Bank. — 
Where  the  words  of  the  statute  are 
"that  no  person  shall  conceal  the  re- 
semblance of  any  bank  bill  which  cir- 
culates as  currency  of  any  corporation 
that  exists,"  an  indictment  which  fails 
to  allege  that  the  bank  named  does  ex- 
ist, does  not  follow  strictly  the  words 
of  the  act.  Fergus  v.  State,  6  Yerg. 
(Tenn.)  353. 

Conjunctive  Allegations. — Where  a 
statute,  on  which  an  indictment  is 
founded,  describes  or  enumerates  the 
offenses  disjunctively,  the  indictment, 
if  it  contains  only  one  count,  should 
charge  them  conjunctively,  if  they  are 


not  repugnant;  as,  where  the  statute 
makes  it  an  offense  "  to  sell,  exchange 
or  deliver,"  etc.,  for  any  consideration, 
anj'  falsely  made  note,  etc.,  it  is  prop- 
er that  the  indictment  should  charge 
the  offenses  conjunctively,  that  the  ac- 
cused did  sell,  exchange  a7id  deliver, 
etc.  If  the  offenses  are  not  repugnant, 
the  indictment  will  not  be  liable  to  the 
objection  that  several  offenses  are 
joined  in  the  same  count.  State  v. 
Fitzsimmons,  30  Mo.  237. 

Offense  against  State. — An  indict- 
ment under  Michigan  Rev.  Stat.  638, 
§§  16,  18,  properly  charges  the  offense 
to  have  been  committed  against  the 
sovereignty  of  the  people  of  the  state 
and  not  of  the  United  States.  Harlan 
V.   People,  I  Dougl.  (Mich.)  216. 

"  Banlc  Bill  "  and  "  Banknote."  — 
Upon  an  indictment  alleging  the  utter- 
ing of  a  counterfeit  banknote,  when  the 
term  "bank  bill"  was  used  in  the  statute, 
it  was  held  that  the  terms  were  synony- 
mous.    State  V.  Wilkins,  17  Vt.  151. 

United  States  Statute. — An  indict- 
ment charging  the  defendant,  and  one 
B.,  a  brother  of  the  defendant,  with 
having,  in  the  eastern  district  of  Mis- 
souri, in  the  United  States,  about  the 
seventeenth  of  August,  1885,  felonious- 
ly, and  without  lawful  authority,  caused 
to  be  printed  three  certain  impressions, 
each  in  the  likeness  of  a  certain  part, 
to  wit,  the  face,  except  the  signatures 
and  numbers,  of  a  genuine  treasury 
note  of  the  denomination  of  200  milreis 
of  the  empire  of  Brazil,  with  intent  to 
defraud  said  empire,  and  other  parties 
to  the  grand  jurors  unknown,  charges 
an  offense  under  the  Act  of  Congress  of 
May  16,  1884.  U.  S.  v.  White,  25  Fed. 
Rep.  716. 

An  indictment  under  section  5457,  U. 
S.  Rev.  Stat.,  for  counterfeiting,  which 
states  that  the  defendant  "  did  falsely 
make,  forge  and  counterfeit  four  pieces 
of  silvercoin,ofthecoinageofthe  United 
States,  called  a  dollar,"  is  sufficient 
after  verdict ;  the  words  of  the  section, 
"in  resemblance  or  similitude  of  the 
coins  coined  at  the  mints  of  the  United 
States,"  being  a  mere  variation  or  ex- 
position of  the  principal  phrase, 
"  falsely  make,  forge  or  counterfeit " 
such  coins;  and  the  phrase  "coinage  of 
the  United  States "  being  the  exact 
legal  equivalent  of  "  coins  coined  at  the 
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unless  those  words  of  themselves,  fully,  directly,  and  expressly, 
without  any  ambiguity  or  uncertainty,  set  forth  the  elements  nec- 
essary to  constitute  the  offense  intended  to  be  punished. ^  And 
if  such  result  can  be  obtained  by  the  introduction  of  other  words 
of  the  same  legal  import,  and  equally  comprehensive,  they  will  be 
suflficient.* 

2.  Description  of  Counterfeit  Instrument — a.  Generally. — In  all 
cases  the  indictment  should  contain  a  description  of  the  alleged 
counterfeit  instrument,^    unless  the  instrument  upon  which  the 


mints  of  the  United  States."     U.  S.  v. 
Otey,  31  Fed.  Rep.  68. 

1.  U.  S.  V.  Carll,  105  U.  S.  612. 

2.  People  V.  Stewart,  4  Micli.  658; 
Buckley  v.  State,  2  Greene  (Iowa)  163; 
U.  S.  V.  Burns,  5  McLean  (U.  S.)  23; 
State  V.  Bowman,  6  Vt.  594. 

Precise  Terms  of  Statute. — There  is 
no  principle  requiring  that  the  precise 
terms  used  in  the  statute  should  be  used 
in  the  indictment.  If  equivalent  terms 
are  used,  terms  popularly  and  univer- 
sally known  and  understood  as  identical 
with  those  in  the  indictment,  it  will  be 
sufficient.  U.  S.  v.  Burns,  5  McLean 
(U.  S.)  23. 

Thus,  where  the  names  used  in  the 
indictment  as  descriptive  of  the  coins 
are  not  verbally  identical  with  those 
used  in  the  statute,  as  where  in  the 
former  they  are  called  "fifty  and  twenty- 
five  cent  pieces,"  and  in  the  latter,  "  half 
dollars  and  quarters,"  it  has  been  held 
that  there  is  no  material  variance  U. 
S.  V.  Burns,  5  McLean  (U.  S.)  29. 

An  indictment  under  Elm.  Dig.  N. 
J.  109,  §  42,  describing  the  instru- 
ment as  both  a  "  bank  bill  and  note  " 
is  sufficient,  notwithstanding  the  words 
of  the  statute  are  a  "  bank  bill  or 
note."     Stone  v.  State,  20  N.  J.  L.  406. 

General  Terms  Qualified  by  Particular 
Words. — When  all  the  ingredients  of 
an  offense  created  by  statute  are  ex- 
pressed therein,  it  is  sufficient  to  frame 
an  indictment  in  the  words  of  the  act, 
yet,  if  some  ingredient  be  plainly  in  an 
ellipsis,  such  must  be  omitted  in  the 
indictment.  And  it  is  a  well-settled 
rule  in  criminal  pleading,  that  when  a 
general  term  is  used  in  a  statute  creat- 
ing an  offense,  in  connection  with  words 
more  precise,  limited  and  definite  in 
their  meaning,  the  indictment  must 
charge  the  offense  in  the  particular 
words  used  in  the  statute.  On  the 
same  general  principle,  an  indictment 
could  not  be  good  that  would  charge 
an  offense  in  the  general  terms  of  the 


statute,  when  other  words  were  used  in 
that  same  statute  manifestly  restrain- 
ing the  meaning  of  these  general  terms 
within  narrower  limits  than  they  would 
in  themselves  import.  Bell  v.  State,  10 
Ark.  536. 

Currency  of  Coin. — It  is  not  necessary 
that  the  indictment  should  follow  the 
exact  words  of  the  statute,  but  the  of- 
fense must  be  set  forth  with  substantial 
accuracy  and  certainty,  and  an  allega- 
tion that  the  coins  intended  to  be 
counterfeited  "  were  current  coins  of 
this  state  and  of  the  United  States,"  is 
not  equivalent  to  the  words  in  the  stat- 
ute, "  which  shall  be  made  current  b}' 
the  laws  of  this  or  the  United  States." 
State  V.  Bowman,  6  Vt.  594. 

Unreasonable  Strictness. — Unreason- 
able strictness  ought  not  to  be  re- 
quired, and  where  an  indictment  clearly 
charges  a  crime,  and  fairly  advises  the 
defendant  which  act  of  his  is  the  sub- 
ject of  complaint,  the  principal  object 
of  pleading  is  attained.  The  highest 
degree  of  certainty  is  not  required ; 
certainty  to  a  common  intent  is  suffi- 
cient ;  and  no  rule  ought  to  prevail 
which  would  only  serve  to  shield  the 
guilty,  instead  of  protecting  the  inno- 
cent.  Stoughton  V.  State,  2  Ohio  St.  564. 

Ssmonymous  Terms. — Under  the  Mis- 
souri Act  of  1835,  an  indictment  for 
passing  counterfeit  notes  of  a  bank 
ma}'  describe  them  as  being  "forged 
and  counterfeited,"  such  being  synony- 
mous terms.  Hobbs  v.  State,  9  Mo. 
857.  See  also  Com.  xk  Houghton,  8 
Mass.  107;  Brown  v.  Com.,  8  Mass.  63. 

3.  Arkansas. — Gabe  v.  State,  6  Ark. 

519- 

Indiana. — Hampton  v.  State,  8  Ind. 
338;  Armitage  v.  State,  13  Ind.  442; 
State  W.Atkins,  5  Blackf.  (Ind.)  458. 

Iowa. — State  v.  Barrett,  8  Iowa  536. 

Kentucky. — Mount  v.  Com.,  i  Duv. 
(Kv.)  90;  Clark  v.  Com.,  16  B.  Mon. 
(Ky.)  206. 

Massachusetts. — Com.  v.  Houghton, 
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indictment  rests  is  in  the  possession  of  the  defendant,  or  is  lost  or 
destroyed,  when  it  is  sufficient  to  aver  such  special  facts  as  an 
excuse  for  not  setting  out  the  same.* 


8  Mass.  107;  Com.  v.  Bailey,  i  Mass. 
62 ;  Com.  V.  Stevens,  i  Mass.  203 ; 
Com.  t;.  Taylor,  5  Cush.  (Mass.)  605; 
Com.  t;.  Stearns,  10  Met.  (Mass.)  256; 
Com.  T^.  Hall,  97  Mass.  570;  Com.  v. 
Clancy,  7  Allen  (Mass.)  537. 

Missouri. — Hobbs  v.  State,  9  Mo. 
859,  note;  State  v.  Smith,  31   Mo.  120. 

Ne-w  Hampshire. — State  v.  Carr,  5  N. 
H.  367. 

Neiv  Jersey. — State  v.  Robinson,  16 
N.  T,  L.  510;  Stone  v.  State,  20  N.  J. 
L.  406. 

North  Carolina. — State  v.  Dourdon, 
2  Dev.  (N.  Car.)  443. 

Ohio. — McMillen  v.  State,  5  Ohio 
269;  Griffin  v.  State,  14  Ohio  St.  61. 

Tennessee.  —  Hooper  v.  State,  8 
Humph.  (Tenn.)  100. 

Vermont. — State  v.  Wilkins,  17  Vt. 

Virginia. — Com.  v.  Ervin,  2  Va.  Cas. 
337;  Brown  v.  Com.,  2  Leigh  (Va.) 
773;  Buckland  f .  Com.,  8  Leigh  (Va.) 
732.  See  also  Hendrick  v.  Com.,  5 
Leigh  (Va.)  707;  State  v.  Shelton,  7 
Humph.  (Tenn.)  31 ;  McGregor  v. 
State,  16  Ind.  9;  Wilkinson  v.  State, 
10  Ind.  372;  State  xk  Dourdon,  2  Dev. 
(N.  Car,)  443;    Hobbs  v.  State,  9  Mo. 

855- 

Insufficient  Description. — An  indict- 
ment charging  that  the  defendant  did 
feloniously  tender  in  payment  to  A  an 
altered  bank  bill  of  a  certain  bank 
created  by  the  law  of  the  state  of  Ohio, 
he,  the  said  defendant,  then  and  there 
knowing  the  same  to  be  altered,  with 
the  felonious  intent  of  cheating  and 
defrauding  the  said  A,  the  court  held 
that  the  indictment  in  this  case  was  ob- 
viously defective  ;  it  contained  no  other 
description  of  the  subject  of  the  alleged 
offense  than  that  it  was  an  altered  bank 
bill  of  a  certain  bank;  it  failed  to  set 
out  the  denomination,  or  date,  or 
number  of  the  bill,  or,  indeed,  any  such 
matter  or  description  as  to  distinguish 
the  bill  in  question  from  any  bill  of  the 
same  bank.  The  indictment  is  equally 
vague  and  uncertain  with  respect  to 
the  character  of  the  alleged  alteration. 
Mount  V.  Com.,  i  Duv.  (Ky.)  90. 

Surplusage. — Where  the  indictment, 
in  describing  the  counterfeit  instru- 
ment, alleged  that   the  defendant  had 


in  his  possession  "a  certain  forged  and 
counterfeit  promissory  note  for  the 
payment  of  money,"  and  in  addition  to 
the  words  of  the  statute  added,  "com- 
monly called  a  banknote,"  it  was  held 
that  these  last  words  might  be  rejected 
as  surplusage.  Stone  v.  State,  20  N.J. 
L.  407.  See  also  State  v.  Twitty,  2 
Hawks  (N.  Car.)  449. 

Material  Omissions. — An  indictment, 
in  attempting  to  describe  the  counter- 
feit bill  which  was  passed,  omitted  the 
names  of  the  president  and  cashier.  It 
was  held  that  such  description  was  in- 
sufficient and  was  not  cured  by  an  al- 
legation that  a  more  particular  descrip- 
tion could  not  be  given.  Com.  v. 
Clancy,  7  Allen  (Mass.)  537. 

Allegations  Essential  to  Identity  of 
Charge. — Descriptive  averments  of  the 
bill,  unnecessarily  introduced  into  an 
indictment,  cannot  be  rejected  as  sur- 
plusage ;  on  the  contrarj',  no  allegation 
descriptive  of  the  identity  of  that  which 
is  legally  essential  to  the  charge  can 
ever  be  rejected.  Griffin  v.  State,  14 
Ohio  St.  61. 

Variance. — Where  the  name  on  the 
note,  set  out  as  descriptive  thereof,  dif- 
fered from  the  name  produced  in  evi- 
dence, the  variance  being  only  in  the 
initials,  this  was  held  to  be  an  imma- 
terial variance.    Com.  v.  Hall,  97  Mass. 

570- 

1.  Armitage  v.  State,  13  Ind.  442; 
Hooper  v.  State,  8  Humph.  (Tenn.) 
loi  ;  Com.  V.  Houghton,  8  Mass.  107. 
See  also  Kirk  v.  Com.,  9  Leigh  (Va.) 
627. 

"  All  the  authorities  agree  that  it  is 
essentially  necessary,  in  an  indictment 
for  forgery,  that  the  forged  instrument 
should  be  set  forth  in  words  and  fig- 
ures, if  in  existence  and  within  the 
control  of  the  prosecutor.  But,  in  the 
case  of  Com.  v.  Hampton,  8  Mass.  107, 
it  is  held,  and  we  think  correctly, 
that  there  are  exceptions  to  this  rule, 
as  when  the  instrument  has  been  de- 
stroj'ed  by  the  person,  or  has  remained 
in  his  possession,  and  perhaps  in  other 
cases  where  the  instrument  cannot  be 
produced.  But,  in  everj'  such  case, 
that  the  exception  may  be  admitted,  it 
must  be  stated  in  the  indictment." 
Hooper  T'.  State,  8  Humph.  (Tenn.)  loi. 
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b.  Unnecessary  Description. — The  number  of  the  bill,  and 
the  words  and  figures  in  the  margin,  are  not  parts  of  the  bill  and 
need  not  be  set  out  in  the  indictment.* 

c.  Mode  of  Setting  Out  Instrument. — The  most  technical 
mode  of  setting  out  the  instrument  is  to  preface  the  recital  by  the 
words  "  to  the  tenor  following;"  but  equivalent  terms,  such  as 
"  in  these  words,"  or  "  as  follows,"  or  "  in  the  words  and  figures 
following,"  will  be  sufficient.^ 


1.  State  V.  Robinson,  i6N.  J.  L.  510; 
Com.  V.  Bailey,  i  Mass.  62;  Com.  v. 
Stevens,  i  Mass.  203 ;  Com.  v.  Stearns, 
10  Met.  (Mass.)  356;  Com.  v.  Taylor,  5 
Cush.  (Mass.)  605;  Hampton  v.  State, 
8  Ind.  33S;  State  v.  Carr,  5  N.  H.  367; 
Hess  V.  State,  5  Ohio  9 ;  Griffin  v.  State, 
14  Ohio  St.  55;  U.  S.  V.  Marcus,  53 
Fed.  Rep.  784.  See  also  Buckland  v. 
Com.,  8  Leigh  (Va.)  732. 

In  State  v.  Robinson,  16  N.  J.  L.  510, 
the  court  said  :  "  How  the  drawers  of 
indictments  first  came  to  insert  any- 
thing found  in  the  fanciful  borderings 
of  banknotes  in  the  bill  of  indictment, 
I  do  not  know;  it  seems,  from  abundant 
caution  perhaps,  to  have  been  followed 
by  others,  and  there  are  few  indictments 
of  record  in  this  state,  which  do  not  set 
out  some  of  the  letters,  words  or  figures 
on  the  margin  of  the  notes;  yet  there  is 
no  instance,  even  after  conviction, 
where  an  objection  for  variance  in  the 
vignette  has  been  taken  by  counsel,  or 
where  the  court  entertained  the  least 
doubt,  although  it  was  impossible  to 
look  and  not  see  the  variances.  The 
court  has  ever  treated  them  as  useless 
surplusage." 

An  allegation  in  the  indictment  that 
the  bill  was  in  the  words  and  figures 
following  does  not  mean  that  the  words 
and  figures  printed  on  the  back  of  the 
bill,  and  forming  no  part  of  the  con- 
tract set  forth  on  the  face  of  the  bill, 
are  stated.  U.  S.  v.  Marcus,  53  Fed. 
Rep.  786. 

Surplusage. — Where  the  indictment, 
in  describing  the  counterfeit  instru- 
ment, sets  out  the  whole  or  any  part  of 
the  ornaments,  whether  consisting  of 
letters,  words,  figures,  mottoes,  inscrip- 
tions, or  emblems  of  animate  or  inani- 
mate things,  this  may  be  rejected  as 
surplusage.  State  v.  Robinson,  16  N.  J. 
L.  510. 

Setting  out  Name  of  Engravers. — 
It  is  no  objection  to  an  indictment, 
that  in  describing  the  instrument  the 
name   and    residence   of    the   engrav- 


ers are  set  out  as  the  same  appear  on 
the  margin  of  the  bill.  Thompson  v. 
State,  9  Ohio  St.  355. 

Question  of  Variance. — In  setting  out 
a  counterfeit  banknote  in  Jicec  verba, 
an  indorsement  appearing  to  have  been 
made  on  the  note  after  it  was  passed 
may  be  omitted,  and  the  omission  is  no 
ground  for  an  objection  as  to  variance. 
Buckland  v.  Com.,   8  Leigh  (Va.)  732. 

The  omission  to  describe  the  indorse- 
ment on  the  note,  and  the  appearance 
of  the  words  "  pay  the  bearer,  Thos. 
Wilson,"  on  the  back  of  the  note,  do 
not  present  a  question  of  variance. 
Hess  V.  State,  5  Ohio  9,  22  Am.  Dec. 
767. 

2.  Armitage  v.  State,  13  Ind.  442 ; 
State  V.  Atkins,  5  Blackf.  (Ind.)  458. 

An  indictment  for  passing  counterfeit 
money  must  contain  an  exact  copy  of 
the  forged  instrument.  Where  a  bank- 
note was  forged  by  raising  its  amount, 
and  the  sum  mentioned  in  the  body  had 
been  raised  and  never  filled  up  again,  it 
was  held  that  it  was  proper  to  set  it  out 
with  a  blank,  and  that  as  such  instru- 
ment, from  its  tenor,  purported  to  be 
of  value,  it  was  unnecessary  to  aver  in 
the  indictment  that  it  was  for  a  specific 
sum.  State  v.  Dourdon,  2  Dev.  (N. 
Car.)  443. 

Setting  Forth  Copy. — In  an  indict- 
ment against  one  for  fraudulently  keep- 
ing in  possession  a  fictitious  instrument 
purporting  to  be  a  banknote,  it  is  not 
necessary  to  set  forth  a  copy  or  fac 
simile  of  the  instrument;  it  is  suffi- 
cient to  describe  it  in  such  a  manner  as 
to  give  it  identity.  Gabe  v.  State,  6 
Ark.  519. 

Mere  Allegation  that  Bill  Was  Ficti- 
tious.— The  allegation,  in  an  indictment 
for  passing  a  counterfeit  bank  bill,  that 
the  bill  passed  "was  made  in  imitation 
of,  and  did  then  and  there  purport  to 
be,  a  banknote  for  the  sum  of  five 
dollars,  issued  by  the  president,  direct- 
ors and  company  of  the  Bank  of  Cum- 
berland, by  and  under  the  authority  of 
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Allegations  and  Proof. — If  the  pleader  professes  to  set  out  the  coun- 
terfeit notes  by  their  tenor,  he  is  bound  to  strict  proof  according 
to  his  allegations.* 

d.  Promissory  Note. — It  is  sufficient,  in  an  indictment,  to 
describe  the  alleged  counterfeit  banknote  as  a  forged  promissory 
note.^ 


the  legislature  of  the  state  of  Maine," 
is  merely  an  allegation  that  the  bill  was 
fictitious,  and  is  not  an  attempt  to  set 
forth  the  bill  according  to  its  legal 
effect  and  purport,  in  such  way  as  to 
lay  the  foundation  for  a  variance 
between  the  allegation  and  the  terms 
of  the  bill.   State  v.  Wilkins,  17  Vt.  151. 

Notes  Annexed  to  Indictment. — In  an 
indictment  for  the  forgery  of  bank- 
notes, instead  of  setting  out  the  tenor, 
of  the  forged  notes,  the  attorney  "  for 
greater  certainty  as  to  their  identity  " 
referred  to  them  as  being  "  hereto  an- 
nexed," and  actually  did  annex  them. 
The  prisoner  did  not  move  to  quash 
the  indictment,  nor  did  he  plead  in 
abatement,  but  he  pleaded  the  general 
issue,  and  a  verdict  was  rendered  against 
him.  It  was  held  that  although  this  was 
a  careless  and  irregular  mode  of  count- 
ing, yet  after  verdict  the  irregularity  w^as 
cured  by  the  statute  of  jeofails.  Com. 
V.  Ervin,  2  Va.  Cas.  337. 

Michigan  Statute. — Under  the  Mich- 
igan Act  of  1855,  p.  142,  there  is  no  ne- 
cessity to  set  forth,  in  the  indictment  a 
copy  of  the  alleged  forged  paper  or 
counterfeit  bills.  People  v.  Stewart,  4 
Mich.  656. 

1.  State  V.  Smith,  31  Mo.  120  (a  case 
where  the  name  of  the  bank  president 
was  incorrectly  given)  ;  Hobbs  v. 
State,  9  Mo.  859,  note ;  Clark  v.  Corn., 
16  B.  IVfon.  (Ky.)  206;  Griffin  v.  State, 
14  Ohio  St.  61  ;  State  v.  Robinson,  16 
N.  J.  L.  511  ;  Brown  v.  Com.,  2  Leigh 
(Va.)  773;  Hess  v.  State,  5  Ohio  8, 
22  Am.  Dec.  767;  Hampton  v.  State,  8 
Ind.  338.        ■ 

Where  an  indictment  professes  to 
set  out  the  bill  according  to  its  tenor, 
it  should  give  a  full  and  exact  descrip- 
tion of  the  instrument  as  it  existed,  es- 
pecially in  reference  to  all  those  parts 
which  constituted  it  a  bank  bill  or  a 
legal  promise  by  a  bank  to  pay  a  certain 
sum  of  money.  Com.  v.  Clancy,  7 
Allen  (Mass.)  538. 

Where  a  bill  is  set  out  by  its  tenor, 
any  designation  of  it  in  the  indictment 
is  immaterial,  as  where  the  note  was 
described  as  a  treasury  note  when  it 


was  a  note  of  the  United  States.  U.  S. 
V.  Marcus,  53  Fed.  Rep.  'j'&d.follozuing 
U.  S.  x-,  Bennett,  17  Blatchf.  (U.S.) 
357,  distinguishing  U.  S.  v.  Mason,  12 
Blatchf.  (U.  S.)  497. 

Import  of  Word  "  Tenor."— Where  the 
indictment  alleged  that  one  of  the 
counterfeit  banknotes  unlawfully  sold 
by  the  defendant  "  was  of  the  tenor 
and  effect  following,  to  wit,"  it  was 
held  that  the  word  "tenor"  imports 
an  exact  copy,  and  it  was  necessary, 
therefore,  that  the  indictment  should 
set  forth  truly  and  precisely  all  the 
words  and  figures  of  the  bill  which 
constituted  its  contract.  Griffin  v. 
State,  14  Ohio  St.  61. 

2.  Com.  V.  Carey,  2  Pick.  (Mass.) 
49;  Hobbs  V.  State,  9  Mo.  85S;  State 
V.  Ward,  6  N.  H.  529;  Rex  v.  Jones, 
Doug.  300 ;  Rex  v.  Holden,  2  Taunt. 
334  ;  Rex  V.  Palmer,  i  B.  &  P.  N.  R.  96  ; 
Com.  V.  Thomas,  10  Gray  (Mass.)  484; 
Com.  V.  Woods,  10  Gray  (Mass.)  477; 
Com.  V.  Paulus,  11  Gray  (Mass.)  305; 
Stone  V.  State,  20  N.J.  L.  407;  State 
V.  Twitty,  2  Hawks  (N.  Car.)  449. 

In  Com.  V.  Carey,  2  Pick.  (Mass.) 
49,  Parker,  C.  J.,  delivering  the  opinion 
of  the  court,  said:  "It  is  objected,  in 
arrest  of  judgment,  that  the  indictment 
does  not  allege  the  note  to  be  a  bank 
bill.  But  we  consider  it  to  have  been 
expressly  decided  that  the  note  of  a 
bank  is  a  promissory  note."  Hobbs  v. 
State,  9  Mo.  858.  See  also  Brown  v 
Com.,  8  Mass.  64. 

It  was  decided  in  State  v.  Ward,  6 
N.  H.  529,  that  where  the  punishment 
for  passing  a  counterfeit  bank  bill  is 
the  same  as  for  passing  a  counterfeit 
promissory  note,  the  passing  of  the 
former  might  well  enough  be  laid  in 
the  indictment  as  the  passing  of  the 
latter,  and  such  is  the  practice  in  Eng- 
land, ^uotifig  Rex  V.  Jones,  Doug. 
300;  Rex  V.  Holden,  2  Taunt.  334; 
Rex  V.  Palmer,  i  B.  &  P.  N.  R.  96. 

In  Com.  V.  Woods,  10  Gray  (Mass.) 
481,  the  court  said:  "The  indictment 
properly  describes  the  instrument  al- 
leged to  have  been  forged,  to  be  'a 
promissory     note.'      The     instrument 
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3.  Existence  and  Incorporation  of  Bank. — The  necessity  of  aver- 
ring the  incorporation  of  the  bank  whose  notes  are  alleged  to 
have  been  counterfeited,  will  depend  upon  the  terms  of  the  stat- 
ute under  which  the  indictment  is  drawn.  When  so  required  by  the 
statute,  such  averment  becomes  material,  and  the  indictment 
must  contain  an  allegation  in  respect  thereto. ^  On  the  other 
hand,  an  averment  as  to  the  incorporation  of  the  bank  has  been 
held  to  be  unnecessary.^ 


alleged  to  be  forged  was  a  bank  bill  of  a 
bank  incorporated  and  doing  business 
in  another  state.  A  careful  examina- 
tion of  our  statutes  leads  to  the  conclu- 
sion that  there  is  no  provision  in  terms 
for  punishing  the  offense  of  uttering 
and  publishing  as  true  a  counterfeit 
bill  of  another  state,  unless  it  is  em- 
braced in  the  general  provision  for 
punishing  the  oifense  of  uttering  and 
publishing  forged  and  counterfeit  prom- 
issory notes,  knowing  them  to  be  such. 
The  words  used  in  the  Rev.  Stat.,  ch. 
127,  4  2,  are  quite  broad  enough  to 
-include  such  bank  bills  or  notes,  and 
the  only  objection  to  thus  applying 
them  is  that  which  arises  from  the 
rfact  that  there  are  various  provisions, 
:in  other  parts  of  this  same  chapter  of 
the  Revised  Statutes,  providing  punish- 
ments and  penalties  for  knowingly  hav- 
ing bank  bills  in  possession  that  are 
forged  and  counterfeit,  with  intent  to 
pass  them  as  genuine,  as  well  as  the 
further  provision  in  section  6,  for  the 
punishment  of  uttering  and  publishing 
counterfeit  bank  bills  of  banks  within 
the  commonwealth,  and  making  the 
maximum  of  punishment  in  such  latter 
•case  less  than  that  provided  in  section 
■2  for  uttering  and  publishing  promis- 
sor}'  notes." 

"  All  bills,  therefore,  which  are  issued 
In-  incorporated  banks,  if  not  payable 
in  terms  to  some  person  named,  are  in 
■effect  payable  to  the  bearer,  whether 
the  bearer  is  or  is  not  mentioned  in 
them.  They  are  for  this  reason  to  be 
■considered  as  promissory  notes  pay- 
able to  the  bearer,  and  in  all  legal  pro- 
ceedings may  be  described  as  such." 
Com.  V.  Paulus,  11   Gray   (Mass.)   305. 

1.  State  V.  Wilkins,  17  Vt.  151; 
Com.  T".  Simonds,  II  Gray  (Mass.)  307; 
Kennedy  v.  Com.,  2  Mete.  (Ky.)  36; 
Slate  V.  Wheeler,  35  Vt.  261. 

An  allegation  that  the  defendant  did 
pass,  etc..  one  certain  false,  forged  and 
counterfeit  banknote,  which  said  note 
was  made  in  imitation  of,  and  did  pur- 


port to  be,  a  banknote  issued  by  the 
president,  directors  and  company  of 
the  Bank  of  Cumberland,  by  and  under 
the  authority  of  the  legislature  of  the 
state  of  Maine,  one  of  the  United 
States  of  America,  sufficiently  avers 
the  existence  of  the  bank,  and  that  the 
same  is  incorporated.  State  v.  Wilkins, 
17  Vt.  151. 

In  Com.  V.  Simonds,  11  Gray  (Mass.) 
307,  it  was  held  to  be  a  fatal  objection 
to  the  indictment,  that  it  did  not  allege 
that  the  city  bank,  in  the  similitude  of 
whose  bills  the  defendant  was  charged 
with  uttering  and  publishing  as  true,  a 
forged  and  counterfeit  bill, was  an  incor- 
porated banking  company  in  that  state ; 
this  being  a  material  averment,  and  not 
supplied  by  the  allegation  that  the  citj' 
bank  was  "  a  banking  company  estab- 
lished in  said  commonwealth."  See 
also  Kennedy  -'.  Com.,  2  Mete.  (Ky.)  36. 

2.  State  V.  Van  Hart,  17  N.  J.  L. 
327;  State  V.  Weller,  20  N.  J.  L.  523; 
People  V.  Ah  Sam,  41  Cal.  64^  ;  People 
V.  McDonnell,  80  Cal.  2S5,  13  Am.  St. 
Rep.  159. 

The  seeming  inconsistency  between 
the  case  of  Stone  v.  State,  20  N.  J.  L. 
401,  in  which  it  was  decided  that  the 
indictment  must  set  forth  that  the  bank 
was  an  incorporated  institution,  and  the 
decision  of  the  case  of  State  v.  Weller, 
20  N.  J.  L.  521,  upon  the  same  question, 
may  be  reconciled  by  the  fact  that  in 
the  former  case  the  indictment  was 
founded  upon  the  seventy-third  section 
of  the  act,  for  having  in  possession 
an  unfinished  note  made  in  the  form  of 
a  promissory  note,  made  to  be  issued 
by  an  incorporated  bank  of  that  state 
or  a.ny  of  the  United  States,  etc.;  the 
fact  of  the  bank  being  incorporated  is 
made  part  of  and  enters  into  the  descrip- 
tion of  the  offense,  and  of  course  must 
be  set  forth  in  the  indictment;  while  in 
the  latter  case  (section  72),  the  objec- 
tion was  not  to  the  description  of  the 
offense  properly,  but  to  the  intent  with 
which  it  was  done  under  the  phrase 
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The  Name  of  the  Bank  whose  notes  are  alleged  to  have  been  coun- 
terfeited should  be  set  out.i 

Existence  of  Bank. — And  there  should  be  an  allegation  that  such 
bank  exists.* 


•*'  any  person  or  body  politic,"  which 
is  the  same  in  both  sections.  The 
offense  in  one  case  is  the  having  in  pos- 
session any  promissory'  note  for  the 
payment  of  money  with  intent,  etc.; 
.and  in  the  other,  the  having  in  posses- 
sion any  unfinished  note,  made  in  the 
form  of  a  note  for  the  payment  of 
money  made  by  an  incorporated  bank, 
with  intent,  etc. 

Legal  Existence  of  Bank  an  Issue. — 
Upon  an  indictment  for  having  coun- 
terfeit banknotes  in  possession,  it  is 
unnecessary  to  charge  that  the  bank 
whose  bills  are  alleged  to  have  been 
•  counterfeited  is  an  incorporated  insti- 
tution, unless  the  legal  existence  of  the 
■  corporation  is  made  an  issue.  People 
V.  Ah  Sam,  41  Cal.  645  ;  People  v.  Mc- 
Donnell, 80  Cal.  285,  13  Am.  St.  Rep. 

I.S9- 

Intent  to  Defraud  an  Individual. — In 
the  case  of  Com.  v.  Carey,  2  Pick. 
(Mass.)  49,  the  court  remarked  :  "  It  is 
also  said  that  there  should  have  been 
an  allegation  that  the  bank  was  duly 
incorporated,  but  that  was  not  neces- 
sary, as  the  indictment  states  a  design 
to  defraud  an  individual."  Quoted  in 
Hobbs  V.  State,  9  Mo.  859. 

Unnecessary  Description. — Where  the 
indictment  charged  that  the  bank  was 
"  a  corporation,  duly  authorized  for 
that  purpose  by  the  state  of  Massachu- 
setts," it  was  incumbent  on  the 
state  to  prove  the  fact  as  alleged.  As 
where  a  person  or  thing,  necessary  to 
be  mentioned  in  an  indictment,  is 
described  with  unnecessary  particu- 
larity, all  the  circumstances  of  the 
description  must  be  proved.  State  v. 
Newland,  7  Iowa  243. 

Having  Instrument  in  Possession. — An 
indictment  alleging  that  the  defendant 
had  in  his  possession  a  certain  stamp 
block  and  plate,  made  use  of  in  coun- 
terfeiting banknotes  of  a  certain  bank, 
need  not  allege  the  incorporation  of 
the  bank  intended  to  be  defrauded. 
People  V.  McDonnell,  80  Cal.  285, 
13  Am.  St.  Rep.  163;  People  v.  Ah 
Sam,  41  Cal.  652  ;  People  v.  Henry,  77 
•Cal.  445. 

Extra-territorial  Banks. — The  court 
will  take  judicial  notice  of  the  banks 


within  the  state,  and  hence,  upon  an 
indictment  for  passing  a  counterfeit 
note  of  a  bank  within  the  state,  it  is  not 
necessary  to  aver  that  it  was  a  char- 
tered institution  ;  but  the  rule  is  other- 
wise as  to  extra-territorial  banks. 
Owen  V.  State,  5  Sneed  (Tenn.)  491;. 

1.  State  V.  Waters,  3  Brev.  (S.  Car.) 
507  ;  Johnson  v.  State,  35  Ala.  377.  See 
also  People  v.  Stewart,  4  Mich.  656. 

2.  Fergus  v.  State,  6  Yerg.  (Tenn.) 
353;  State  V.  Cole,  19  Wis,  129,  88 
Am.  Dec.  678;  State  v.  Morton,  8  Wis. 
352;  State  V.  Wilkins,  17  Vt.  151. 

In  an  indictment,  the  words,  "  false, 
forged,  and  counterfeited  promissory 
note,  commonly  called  a  banknote, 
purporting  to  be  a  good  and  genuine 
banknote  of  one  hundred  dollars,  on 
the  bank  of  the  state  of  South  Caro- 
lina," contain  a  sufficient  averment  of 
the  existence  of  such  a  bank  as  the 
bank  of  the  state  of  South  Carolina. 
State  V.  Ward,  2  Hawks  f  N.  Car.)  443. 

Under  the  Wisconsin  Rev.  Stat.  1858, 
ch.  166,  §  6,  it  is  unnecessary  to  show 
the  legal  existence  of  the  bank  by 
which  the  counterfeit  bill  is  alleged 
to  have  been  issued,  or  its  authority  to 
issue  such  bills.  It  is  enough  to  show 
that  it  actually  existed.  State  v.  Cole, 
19  Wis.  129,  88  Am.  Dec.  678.  See 
also  State  v.  Morton,  8  Wis.  352. 

Equivalent  AUegatlon.  —  An  indict- 
ment alleging  that  the  bank  whose  bills 
were  counterfeited  is  an  incorporated 
company  at  a  named  place  and  state, 
is  equivalent  to  an  allegation  that  it  was 
established  there.  People  v.  Stewart, 
4  Mich.  659,  5  Mich.  243. 

Compare  Hobbs  v.  State,  9  Mo.  859, 
where  it  was  held  that  upon  an  in- 
dictment for  passing  counterfeit  notes, 
it  is  not  necessary  to  allege  the  actual 
or  legal  existence  of  the  corporation, 
the  acceptance  of  its  charter,  or  that  it 
had  authority  to  issue,  and  did  actually 
issue,  notes  similar  to  the  one  set  out. 
See  also  Quiglej'  v.  People,  3  III.  301, 
where  it  was  held  no  objection  that  the 
indictment  did  not  allege  that  there 
was  such  a  corporation  as  the  bank 
named. 

North  Carolina. — On  an  indictment 
under  the  North  Carolina  Act  of  1819, 
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4.  Joinder  of  Counts. — The  indictment  may  combine  in  separate 
counts  all  the  various  phases  of  the  crime  as  treated  above. *  Thus 
there  may  be  a  count  for  counterfeiting  and  passing  counterfeit 
money,*  for  counterfeiting  and  having  counterfeit  money  in  pos- 
session,^  for  passing  and  having  the  same  in  possession,*  and  for 
passing  and  attempting  to  pass.^  So,  also,  the  indictment  may 
contain  a  count  for  having  in  possession  instruments  adapted  for 
counterfeiting,  and  a  count  for  uttering-  and  passing  counterfeit 


com. 


Aiding  and  Assisting. — It  is  no  misjoinder  to  add  to  the  counts 
charging  the  making  of  false  coin,  a  count  for  aiding  and  assisting 
in  making  such  coins,  and  one  for  procuring  them  to  be  made.'' 


ch.  994,  to  punish  the  making,  passing, 
etc.,  of  counterfeit  banknotes,  if  the 
note  alleged  to  have  been  passed  is  of 
a  bank  not  within  the  state,  the  indict- 
ment should  aver  that  such  a  bank  ex- 
ists as  that  by  which  the  counterfeit 
note  purports  to  issue.  State  v.  T witty, 
2  Hawks  (N.  Car.)  248. 

Illegal  Banking  Corporation. — Where 
an  indictment  for  having  counterfeit 
mone^'  in  possession  charged  an  intent 
"  to  defraud  a  certain  banking  corpora- 
tion," the  said  corporation  having  been 
formed  under  an  act  of  the  legislature 
which  did  not  receive  the  number 
of  votes  required  to  make  it  a  law, 
it  was  held  that  a  conviction  upon 
such  indictment  should  be  reversed. 
DeBow  V.  People,  i   Den.  (N.  Y.)  9. 

1.  In  the  case  of  State  v.  McPherson, 
9  Iowa  53,  the  defendant  was  accused, 
first,  of  counterfeiting  silver  coin  cur- 
rent by  law  within  the  state;  second, 
for  having  five  counterfeit  coins  in 
possession  with  intent  to  utter,  etc. ; 
third,  for  having  less  than  five  such 
coins  with  same  intent ;  fourth,  for  ut- 
tering and  passing  such  coin.  It  was 
objected  that  the  indictment  charged 
more  than  one  public  off'ense.  The 
court,  in  delivering  its  opinion,  said  : 
"  In  the  case  before  us  it  does  not  ap- 
pear that  the  several  counts  relate  to 
distinct  and  different  transactions.  On 
the  contrary,  we  can  well  conceive  that 
the  pleader  would  be  fully  justified  in 
varying  the  charges  *  *  *  for  the  pur- 
pose of  meeting  every  possible  contm- 
gency  in  the  evidence,  and  this  is 
always  permissible  where  it  relates  to 
the  same  transaction." 

2.  Peek  v.  State,  2  Humph.  (Tenn.) 
78;  State  V.  Beeler,  i  Brev.  (S.  Car.) 
482;  McGregor  v.  State,  16  Ind.  9. 

3.  Stone  v.  State,  20  N.  J.   L.  404; 


State  V.  Myers,  10  Iowa  449.  See 
also  Griffin  v.  State,  t4  Ohio  St.  61, 
where  the  defendant  was  charged,  in 
three  counts,  with  counterfeiting,  witli 
having  counterfeit  money  in  possession 
with  intent  to  pass  the  same,  and  with 
having  in  possession  divers  moulds 
and  patterns  adapted  and  designed  for 
making  counterfeit  coin,  etc. 

Duplicity. — In  State  v.  Myers,  10 
Iowa  449,  it  was  held  that  an  indict- 
ment charging  the  accused  with  coun- 
terfeiting and  having  counterfeit  money 
in  possession  with  intent  to  pass,  could 
not  be  objected  to  on  the  ground  of 
duplicity.  Iowa  Code,  §  2634.  But 
see  Scott  v.  Com.,  14  Gratt.  (Va.)  689, 
where  there  were  counts  in  the  indict- 
ment for  forging  and  counterfeiting- 
coin,  and  also  a  count  for  feloniously 
having  in  possession  twenty  pieces- 
of  forged  coin,  not  saying  "  at  the  same 
time."  The  prisoner  having  moved 
the  court  to  quash  the  last  count,  which 
motion  was  overruled,  there  was  a  ver- 
dict and  judgment  against  him,  and  he 
obtained  a  writ  of  error.  The  court 
held  that  the  count  was  bad  as  an  in- 
dictment for  felony,  and  would  not  per- 
mit it  to  stand  as  a  count  for  a  misde- 
meanor, but  reversed  the  judgment 
and  quashed  the  count. 

4.  State  V.  Wheeler,  35  Vt.  261; 
State  V.  Wilkins,  17  Vt.  151. 

5.  State  V.  Shoemaker,  7  Mo.  177. 

6.  Harlan  xk  People,  i  Dougl.  (Mich.) 
207. 

7.  U.  S.  V.  Burns,  5  McLean  (U. 
S.)  23;  3  Chitty  Crim.  Law  (5th 
Am.  ed.),  §  1050;  2  Chitty  Crim.  Law 
(5th  Am.  ed.)  104,  etc. 

An  allegation  in  the  indictment  that 
the  defendant  did  assist  in  the  counter- 
feiting is  substantially  the  same  as 
that  he  did  counterfeit,  and  brings  the 
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Counts  Collectively  Pursuing  Words  of  Act. — And  it  has  been  held  to  be 
sufficient  if  the  counts  taken  collectively  pursue  the  words  of  the 
act.i 

5.  Verdict, — One  good  count  in  the  indictment  is  sufficient  to 
sustain  a  general  verdict  of  guilty,  and  the  same  may  be  entered 
thereon,  where  such  count  is  sufficient  to  sustain  a  judgment.* 

Degrees  of  Crime. — Where  there  are  different  degrees  of  the  crime 
set  out  in  the  statute,  it  seems  necessary  that  the  jury  specify  in 
thfcir  verdict  the  degree  of  the  offense  of  which  the  accused  is 
guilty,*  but  otherwise  it  is  only  necessary  to  find  the  defendant 
guilty  as  charged  in  the  indictment.* 


defendant  fully  within  the  statute  as  a 
principal.  State  v.  Stutson,  Kirby 
(Conn.)  52. 

Single  Count. — In  Rasnick  v.  Com., 
2  Va.  Cas.  356,  an  indictment  charging 
a  prisoner  with  the  offenses  of  falsely 
making,  forging  and  counterfeiting,  of 
causing  and  procuring  to  be  falseh' 
made  and  counterfeited,  and  of  willingly 
acting  and  assisting  in  the  said  false 
making,  forging  and  counterfeiting,  was 
held  a  good  indictment,  although  all 
these  charges  were  in  a  single  count; 
the  words  of  the  statute  being  pursued, 
and  there  being  a  general  verdict  of 
guilty,  judgment  ought  not  to  be  ar- 
rested on  the  ground  that  the  offenses 
are  distinct. 

1.  State    V.   Calvin,    R.    M.    Charlt. 

<Ga.)i5i- 

2.  Stone  v.  State,  20  N.  J.  L.  404; 
Sutton  V.  State,  9  Ohio  135;  State  v. 
McPherson,  9  Iowa  53;  Sasser  x\  State, 
13  Ohio  453;  Stoughton  xk  State,  2 
Ohio  St.  563;  Brown  t'.  Com.,  8  Mass. 
62  ;  State  v.  Smith,  5  Day  (Conn.)  176, 
5  Am.  Dec.  132;  Townsend  v.  People, 
4  111.  326;  U.  S.  V.  Burns,  5  McLean 
(U.  S.)  23  ;  White  v.  Com..  4  Binn.  (Pa.) 
422 ;   State  v.  Weller,  20  N.  J.  L.  523. 

The  indictment  may  charge  as  one 
offense  the  having  in  possession  and 
uttering  and  publishing  of  several 
counterfeit  bank  bills,  and  a  verdict  of 
guilty  may  properly  be  rendered  on 
the  whole  charge  or  upon  part,  as  the 
evidence  may  warrant.  When  set  forth 
in  one  count,  it  is,  however,  to  be  treated 
as  one  offense.  Com.  v.  Thomas,  10 
Gray  (Mass.)  484. 


Eepugnancy. — Where  both  counts,  in 
an  indictment  for  having  in  possession 
a  plate  for  making  counterfeit  money, 
were  alike,  a  verdict  of  guilty  upon  one 
and  not  guilty  upon  the  other  did  not 
necessarily  present  such  a  case  of  re- 
pugnancy as  to  require  an  arrest  of 
judgment.  Sasser  7;.  State,  13  Ohio  453. 

3.  On  an  indictment  for  forgery  in 
the  second  degree,  under  the  21st  sec- 
tion of  the  4th  article  of  the  act  concern- 
ing crimes  and  punishments,  the  jury 
found  the  defendant  guilty,  "  in  manner 
and  form  as  charged  in  the  within  in- 
dictment." It  was  held  that,  as  under 
this  indictment  the  defendant  could 
not  be  convicted  of  any  inferior  degree 
of  forgery,  it  was  unnecessary  for  the 
jury  to  specify  in  their  verdict  of  what 
degree  of  the  offense  they  found  the 
defendant  guilty.  State  t'.  Shoemaker, 
7  Mo.  177. 

4.  Unnecessary  Findings. — The  jury 
found  "  the  defendant  guiltj',  as  charged 
in  the  indictment,  that  he  had  in  his 
possession,  at  the  time,  thirteen  pieces 
of  false  and  counterfeit  money,  in  the 
similitude  of  silver  coin,  current  in  the 
state  of  Iowa,  knowing  the  same  to  be 
false  and  counterfeit,  and  with  intent 
to  pass  the  same  as  true."  It  was  held 
that  it  w-as  not  necessary  for  the  jury, 
by  their  verdict,  to  find  more  than  that 
the  defendant  was  guilty  as  charged  in 
the  indictment.  If  there  was  any  valid 
objection  to  the  remainder  of  their 
finding,  it  was  in  the  discretion  of  the 
court  to  reject  the  same,  and  render 
judgment  on  the  verdict  of  guilty. 
State  V.  Williams,  8  Iowa  536. 
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« 
CROSS-REFERENCES. 

./45  to  Municipal  Corporations  generally,  see  article  MUNICIPAL   CORPO- 
RA TIONS. 
Actions  on  County  Warrants,  see  article  MUNICIPAL  SECURITIES. 

1,  Actions  against  Counties  —  1.  Jurisdiction. — Jurisdiction  in 
actions  against  counties  is,  in  a  measure  at  least,  a  matter  of 
statutory  regulation,^  but,  in  the  absence  of  statute,  the  question 
of  jurisdiction  would  probably  be  governed  more  by  the  nature 
of  the  action  itself  than  by  the  fact  that  the  party  defendant  is  a 
county. 

2.  Remedies  for  Enforcing  Claims.  —  In  most  if  not  all  jurisdic- 
tions, certain  county  officers  or  boards,  usually  a  board  of  county 
commissioners,  or  board  of  supervisors,  have  original  jurisdiction 
of  claims  against  the  county.  Where  the  claim  is  disallowed,  the 
remedy  of  the  claimant  under  some  statutes  is  by  appeal  only, 
the  function  of  the  boards  being  considered   judicial,  and   their 

\.  Minnesota. —  Laws  of  Minnesota  menced  and   prosecuted   to    final  judg- 

of    i860,     p.    132,  §    8,    confer    juris-  ment  in  the  Circuit  Courtof  the  county 

diction    upon    the    District  Court    of  against  which  the    action    is  brought, 

all  actions    against  a   county.      Bing-  And  the  word  "  maj' "   in  the  statute  is 

ham    V.    Winona     County,     6     Minn,  construed  in  an  imperative  sense,   and 

136.  to  mean  "must."     Randolph  County  t'. 

Illinois. — All  actions,   local  ortran-  Ralls,    18    111.    29;    Kane    County    v. 

sitory,  against  a  county  may  be  com-  Young,  31  111.  194. 
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decision  final  until  reversed.^  Under  others,  the  claimant  may 
either  appeal  or  institute  an  independent  action  against  the 
county.* 

As  these  statutes  are  subject  to  frequent  changes,  the  claimant 
should  carefully  examine  the  statutes  of  his  own  state  before  tak- 
ing further  steps  to  enforce  his  claim. 

3.  Parties.^ — Where  a  cause  of  action  against  a  county  arises,  the 
question  as  to  who  should  be  named  as  party  defendant  is  usually 
regulated  by  constitution  or  statute.^     And  for  the  reason  already 


1.  Indiana. — Warren  County  v.  Greg- 
ory, 42  Ind.  32;  State  v.  Buckles,  39 
Ind.  272;  Gaston  v.  Marion  County,  3 
Ind.  497;  State  v.  Shelby  County,  5 
Ind.  App.  220;  ©range  County  v.  Hon, 
87  Ind. 356. 

Mississippi.  —  Arthur  v.  Adam,  49 
Miss.  404;  Carroll  v.  Tiskamingo  Coun- 
ty, 28  Miss.  38;  Yalabusha  County  r>. 
Carbry,  3  Smed.  &  M.  (Miss.)  529; 
Attala  County  v.  Grant,  9  Smed.  &  M. 
(Miss.)  77. 

Nebraska. — Brown  v.  Otoe  County, 
6  Neb.  Ill ;  State  v.  Buffalo  County,  6 
Neb.  454;  Dixon  County  v.  Barnes,  13 
Neb.  294;  Richardson  County  v.  Hull, 
24  Neb.  536. 

Neiv  York. — Brady  v.  New  York,  10 
N.  Y.  260;  Martin  xk  Greene  County, 
29  N.  Y.  645. 

Ohio. — Shepard  xk  Darke  County,  8 
Ohio  St.  354. 

Penttsylvania. — Blackmore  v,  Alle- 
gheny County,  51  Pa.  St.  160;  Glat- 
felter  f.  Com.,  74  Pa.  St.  74;  North- 
umberland County  V.  Bloom,  3  W.  & 
S.  (Pa.)  542;  Brown  v.  White  Deer 
Tp.,  27  Pa.  St.  109;  Dver  v.  Covington 
Tp.,  28  Pa.  St.  186;  Wilson  v.  Clarion 
County,  2  Pa.  St.  17;  Northampton 
County  V.  Yohe,  24  Pa.  St.  305;  Ly- 
coming County  Com'rs  v.  Lycoming 
County,  46  Pa.  St.  496. 

2.  Leavenworth  County  v.  Brewer, 
9  Kan.  307;  Gillett  v.  luyow  County,  iS 
Kan.  414;  Huffman  v.  Greenwood 
County,  23  Kan.  283 ;  Taylor  v.  Ma- 
rion County,  51  Miss.  731  ;  Decatur 
County  7'.  Wheeldon,  15  Ind.  147;  Bar- 
tholomew County  -'.  Ford,  27  Ind.  17; 
Wapello  County  v.  Sinnaman,  i  Greene 
(Iowa)  413;  Steel  v.  Davis  County,  2 
Greene  (Iowa)  469;  Armstrong  v. 
Tama  County,  34  Iowa  309;  Price 
7'.  Sacramento  County,  6  Cal.  355; 
Trumbull  Count}' t^.  Hutchins,  11  Ohio 
3^18 ;  Boswell  v.  Albany  County,  i 
Wyoming:  235.  See  also  Raymond  v. 
Stearns  County,  18  Minn.  60. 


3.  California.  —  Oilman  v.  Contra 
Costa  County,  6  Cal.  676;  Hastings  v. 
San  Francisco,  18  Cal.  49;  Trinity 
County  V.  McCannon,  25  Cal.  117. 

Georgia. — Arnett  v.  Decatur  Coun- 
ty, 75  Ga.  782;  Bennett  v.  Walker,  64 
Ga.  326. 

Illinois. — Rock  Island  County  v. 
Steele,  31  111.  543;  Randolph  County 
V.  Ralls,  r8  111.  29. 

Nexv  HafnpsJiire. — Belknap  v.  Clark, 
58  N.  H.  150;  Lebanon  v.  Griffin,  45  N. 
H.  558. 

New  York, — Magee  v.  Cutler,  43 
Barb.  (N.  Y.)  239;  Hill  v.  Livingston 
County,  12  N.  Y.  52;  Wild  v.  Columbia 
County,  9  How.  Pr.  (N.  Y.  Supreme 
Ct.)  315. 

Pcnnsvlvctnia. — Vankirk  v.  Clark, 
16  S.  &  R.  (Pa.)  289;  Wilson  v.  Hunt- 
ingdon County,  7  W.  &  S.  (Pa.)  197; 
Slegel  V.  Herbine  (Pa.  1892),  23  Atl. 
Rep.  996. 

Tennessee. — Maury  County  v.  Lewis 
County,  I  Swan  (Tenn.)  236;  Ezell  v. 
Giles  County,  3  Head  (Tenn.)  583. 

Virginia. — Prince  George  County  v. 
Atlantic,  etc.,  R.  Co.,  87  Va.  285. 

Where  a  board  of  supervisors  refuses 
to  defend  an  action  against  a  county,  or 
conspires  with  the  plaintiff  to  procure 
judgments  against  the  county,  a  tax- 
payer may  intervene  and  defend,  since 
Rev.  Code,  1873,  §  2682,  provides  that 
any  person  interested  in  the  matter  in 
litigation,  in  the  success  of  either  of  the 
parties  to  the  action,  or  against  both, 
may  become  a  party  to  an  action  be- 
tween other  persons,  either  hy  joining 
the  plaintiff  in  claiming  what  is  sought 
by  the  petition,  or  by  uniting  with  the 
defendant  in  resisting  the  claim  of  the 
plaintiff,  or  by  demanding  anything 
adversely  to  both  plaintiff  and  defend- 
ant. Greeley  v.  Lyon  Count}*,  40  Iowa 
72  ;  Sioux  City,  etc.,  R.  Co.  v.  Osceola 
County,  45  Iowa  168;  Richards  v. 
Lyon  County,  69  Iowa  612. 

Intervention. — Where  an  injunction 
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given  in  the  discussion  of  parties  plaintiff,  in  r.ctions  against 
counties,  it  is  deemed  useless  to  attempt  a  statement  of  a  specific 
rule,  and  the  pleader  is  referred  to  the  statutes  of  his  own  state  as 
being  the  safest  guide. 

4.  Declaration  or  Complaint — a.  Allegation  of  Presentment 
OF  Claim — (i)  Generally. — In  most  if  not  all  jurisdictions,  the 
presentment  of  a  claim  against  a  county  to  the  proper  officer  or 
officers  thereof  for  allowance,  and  the  refusal  to  allow  the  claim, 
are  made  conditions  precedent  to  the  right  to  bring  suit  agains 
the  county  on  such  claim  }  and  with  few  exceptions,^  it  is  nec- 
essary to  allege  presentment  and  disallowance  of  the  claim  in  an 
action  thereon.* 


is  granted  on  a  bill  filed  against  the 
overseer  of  a  projected  public  road, 
prohibiting  him  from  opening  the  road, 
the  board  of  supervisors  should  be  ad- 
mitted to  defend  the  suit  on  their 
application  where  the  overseer  refuses 
to  answer  such  a  bill,  since  the  people 
of  the  county,  as  represented  by  the 
board  of  supervisors,  are  the  real  parties 
in  interest.  Attala  County  v.  Niles,  58 
Miss.  48. 

1.  Reason  for  Rule. — "  There  is  a 
manifest  reason  why  the  rule  should 
be  diiferent  between  an  individual  and 
the  Board  of  Commissioners.  An  in- 
dividual acts  for  himself,  is  supposed  to 
know  all  his  liabilities,  and  it  is  his  duty 
to  meet  them.  But  a  board  of  commis- 
sioners is  a  public  agent,  discharging 
many  of  its  duties  through  other 
agents.  There  must  often  be  claims 
against  the  count}-,  contracted  not  un- 
der its  immediate  order,  of  which  it 
knows  nothing  until  they  are  presented 
to  the  board  to  be  allowed,  and  when 
claims  are  allowed,  the  board  does  not 
hold  the  funds  to  paj'  them,  but  must 
give  an  order  upon  the  proper  officer. 
And  it  would  greatly  embarrass,  if  not 
destroy,  the  county  governments,  if 
every  holder  of  a  claim  could  sue  the 
board  without  a  demand  or  notice.  We 
are  therefore  of  the  opinion  that  a 
demand  or  notice  is  necessarj'  before 
action  against  the  Board  of  Commis- 
sioners." Alexander  v.  McDowell 
County,  67  N.  Car.  330. 

2.  In  Indiana  it  is  not  necessary  to 
allege  the  presentment  and  rejection, 
hy  the  county  board,  of  a  claim  sued 
on,  as  failure  to  present  the  claim  is 
matter  of  defense  to  be  pleaded  hy  de- 
fendant. Mullen  V.  Decatur  County,  9 
Ind.  502;  Bass  Foundry,  etc.,  Works 
V.  Parke  County,  115  Ind.  234;  Han- 
cock County  V.  Leggett,    115  Ind.  544; 


Gibson  Count}'  v.  Tichenor,  129  Ind. 
562.  See  also  Fountain  County  t'.  Wood, 
35  Ind.  70. 

In  Kansas  the  claim  which  has  been 
presented  to  and  disallowed  by  a  board 
of  county  commissioners,  may  be  sued 
on  without  alleging  the  presentment  in 
the  complaint.  Gillett  v.  Lyon  Coun- 
ty, 18  Kan.  410. 

3.  See  generally  article  Conditions 
Precedent,  vol.  4,  p.  626. 

In  Alabama  an  averment  of  present- 
ment to  the  commissioners'  court  of  a 
claim  against  a  count}',  and  disallow- 
ance, is  an  indispensable  element  of  a 
complaint  against  a  county.  Autauga 
County  V.  Davis,  32  Ala.  703;  Marshall 
County  V.  Jackson  County,  36  Ala.  61 3  ; 
Covington  County  v.  Dunklin,  52  Ala. 
28  ;  Caldwell  v.  Dunklin,  65  Ala.  461 ; 
Barbour  County  z'.  Horn,  41  Ala.  114; 
Schroeder  t'.  Colbert  County,  66  Ala. 
137;  Shinbone  v.  Randolph  County,  56 
Ala.  1S5;  Cohen  v.  Coleman,  71  Ala. 
496. 

In  California  the  presentation  of  a 
claim  to  the  board  of  supervisors  must 
be  alleged,  as  it  is  a  condition  prece- 
dent to  the  plaintiff's  right  to  present  his 
cause  of  action  to  the  court.  Rhoda  v. 
Alameda  County,  69  Cal.  523. 

How  Presentment  Alleged. — All  the 
matters  required  by  the  statute  in  re- 
lation to  presentment  of  a  claim  to  the 
Boardof  Supervisors,  and  their  rejection 
of  the  same,  must  be  alleged  in  an  ac- 
tion on  a  claim  against  the  county. 
Rhoda  V.  Alameda  County,  52  Cal. 
350.  See  also  Himmelman  v.  Danos, 
35  Cal.  441 ;  Alden  v.  Alameda  County, 
43  Cal.  272.  And  in  an  action  against 
a  county  for  the  removal  and  conver- 
sion of  a  vault,  an  allegation  that  the 
plaintiffs  had  "duly  presented  their 
claim  for  the  value  of  said  vault  to  the 
Board  of  Supervisors,"  was  insufficient 
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Tort  and  Contract. — In  some  jurisdictions  where  the  question  has 
been  passed  upon,  this  rule  has  been  held  to  apply  to  claims 
arising  in  tort  as  well  as  on  contract. * 

(2)  Itemization  and  Verification. — If  the  statute  requires  the 
claim  so  presented  to  be  itemized  and  verified,  these  facts  should 
also  be  alleged.* 


as  being  too  general.  Rhoda  v.  Ala- 
meda County,  52  Cal.  350. 

Under  the  Georgia  statute,  in  an 
action  against  a  county,  the  declaration 
must  show  that  the  claim  had  been 
presented  to  the  ordinary  for  allow- 
ance within  twelve  months  from  the 
time  it  accrued.  Maddox  v.  Randolph 
County,  65  Ga.  216 

In  Mississippi  one  having  a  claim 
against  a  county  cannot  sue  thereon 
until  presentment  of  the  claim  to  the 
board,  and,  in  an  action  on  such  claim, 
the  fact  of  presentment  and  disallow- 
ance by  the  board  must  be  alleged. 
Lawrence  County  v.  Brookhaven,  51 
Miss.  68. 

Montana. — Under  Compiled  Statutes 
Montana,  §  762,  div.  5,  complaint  must 
allege  the  presentment  of  the  claim  to 
the  county.  Billings  First  Nat.  Bank 
V.  Custer  County,  7  Mont.  464. 

In  North  Carolina  a  complaint  upon 
a  claim  against  a  county  must  allege  a 
demand  and  refusal.  Love  v.  Chatham 
County,  64  N.  Car.  706;  Jones  v. 
Bladen  County,  73  N.,  Car.  182. 

The  demand  necessary  to  support  aa 
action  against  the  commissioners  of  a 
county  for  the  recovery  of  a  debt  must 
show  that  it  was  made  upon  the  person 
authorized  by  law  to  pay,  or,  if  au- 
thorized to  pay,  that  the  plaintiff  had 
placed  himself  in  a  situation  to  make 
the  demand,  by  having  had  his  claim 
previously  audited.  Jones  v.  Bladen 
County,  73  N.  Car.  1S2. 

Texas. —  Under  the  Texas  statute 
providing  that  no  county  shall  be  sued 
unless  the  claim  upon  which  siiit  is 
founded  shall  have  first  been  presented 
to  the  county  court  for  allowance,  "  the 
part}'  suing  must  clearly  and  posi- 
tively set  up  tlie  fact  in  his  petition 
that  the  claim  has  been  presented,  and 
that  the  payment  or  allowance  has  been 
refused,  or  he  will  fail  to  show  a  good 
cause  of  action,  and  his  petition  will  be 
bad  on  demurrer."  Hohman  v.  Comal 
County,  34  Tex.  36. 

In  Utah  the  right  to  commence  or 
maintain  any  action  against  a  county  is, 
by  the  statute,    made  to  depend   upon 


the  fact  that  the  claim,  demand,  or 
right  of  action  has  been  presented  to 
the  county  court,  and  has  been  dis- 
allowed either  expressly  or  by  nonac- 
tion. This  fact  must  be  stated  in  the 
complaint.  It  is  a  substantial  allega- 
tion, upon  which  the  plaintiff's  right 
of  recovery  depends,  and  without  it 
the  complaint  fails  to  state  a  cause 
of  action  against  the  county.  Fenton 
V.  Salt  Lake  Countj-,  4  Utah  466. 

West  Virginia. — An  allegation  of  pre- 
sentment or  refusal  of  a  claim  against 
a  county  is  necessary  in  an  action  on 
such  claim.  Chapman  v.  Wavne 
County  Ct.,  27  W.  Va.  496. 

1.  McCann  v.  Sierra  County,  7  Cal. 
121;  Alden  v.  Alameda  County,  43 
Cal.  270;  Barbour  County  v.  Horn,  41 
Ala.  114;  Maddox  iy.  Randolph  County, 
65  Ga.  216. 

Injuries  Done  hy  a  Mob. — Under  Act 
of  March  27,  1S68,  providing  that  an 
action  for  an  injury  sustained  from  a 
mob  within  four  years  next  preced- 
ing January  i,  186S,  shall  be  com- 
menced within  six  months  from  and 
after  the  approval  of  the  act,  and  that 
all  other  actions  thereunder  shall  be 
commenced  within  one  year  after  the 
injury  is  sustained,  it  is  not  necessary 
that  a  claim  for  injuries  caused  by  a 
mob  shall  be  presented  to  the  Board  of 
Supervisors  for  allowance  before  bring- 
ing suit  t'her&on  or  to  allege  present- 
ment. Clear  Lake  Water  Works  Co. 
V.  Lake  County,  45  Cal.  90. 

2.  Alabama. — Schro.eder  v.  Colbert 
County,  66  Ala.  137;  Autauga  County 
V.  Davis,  32  Ala.  703. 

Califortiia. —  Rhoda  v.  Alameda 
County,  69  Cal.  524. 

What  a  Sufficient  Allegation  of  Veri- 
fication.—An  allegation  of  a  complaint, 
in  an  action  on  a  claim  against  a 
county,  that  the  affidavit  accompany- 
ing the  claim  presented  to  the  board 
contains  a  statement  that  the  claim  "  is 
true  and  correct;  that  the  same  is  due 
and  owing  from  said  county  to  depo- 
nent," shows  a  sufficient  compliance 
with  the  California  statute  requiring 
affidavit  to  such   a  claim  to  state  that 
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b.  Other  Allegations. — All  other  facts  showing  the  claim 
sued  on  to  be  within  the  statute  providing  therefor  must  also  be 
alleged.* 


**  the  amount  claimed  is  justly  due." 
Rhoda  V.  Alameda  County,  69  Cal.  524. 

Montana. — In  Montana  the  statute 
provides  that  the  board  of  commis- 
sioners shall  not  allow  any  account 
unless  it  is  duly  itemized,  the  nature 
of  the  items  shown,  and  the  account 
sworn  to,  and  if  the  complaint  fails  to 
allege  these  facts  it  is  demurrable. 
Billings  First  Nat.  Bank  v.  Custer 
County,  7  Mont.  464. 

Washington. — Under  a  statute  pro- 
viding for  the  allowance  of  all  claims 
legall}'  chargeable  against  a  county  and 
for  suit  thereon,  if  the  demand  is  dis- 
allowed a  complaint  on  such  demand 
must  show  a  presentment  and  disal- 
lowance of  the  demand.  Collins  v. 
King  County,  i  Wash.  Ter.  416. 

1.  Injuries  Caused  by  Defective  Bridge. 
— In  Alabama  the  liabilities  imposed 
upon  counties,  for  injuries  caused  by 
defective  bridges  on  public  highways, 
are  special  and  defined  by  statute,  and  in 
an  action  to  recover  for  such  injuries, 
facts  showing  the  existence  of  this  spe- 
cial liability  must  be  alleged.  Bar- 
bour County  T'.  Horn,  48  Ala.  649. 

Under  the  provisions  of  Alabama 
Code,  §  1203,  to  sustain  an  action 
against  a  county  for  damages  caused  by 
falling  from  a  public  bridge  erected  un- 
der contract  with  the  court  of  county 
commissioners,  the  complaint  must  al- 
lege, either  that  no  guarantee  was  taken 
or  that  the  period  fixed  by  the  guaran- 
tee, if  one  was  taken,  had  expired  be- 
fore the  injury  happened.  If  a  guar- 
antee was  taken,  its  insufficiency  to  af- 
ford adequate  compensation  to  the  per- 
son injured  does  not,  under  the  statute, 
render  the  county  liable  to  an  action. 
Barbour  County  r^.  Horn,  41  Ala.  ,114. 

Under  Code  of  Georgia,  1872,  §§ 
669,  670,  and  691  ,  a  declaration  in 
an  action  against  a  countv  for  damages 
caused  by  defective  repair  of  a  bridge, 
should  allege  that  the  bridge  was 
erected  by  letting  it  out  to  the  lowest 
bidder,  and  that  no  bond  was  taken  from 
the  contractor  for  the  faithful  perform- 
ance of  the  contract,  and  to  indemnify 
for  all  damages  occasioned  by  failure  to 
do  so,  and  to  keep  the  bridge  in  good  re- 
fair  for  seven  years,  and  for  such  fur- 
ther time  as  may  be  embraced  in  the 
contract.    Collins  v.  Hudson,  54  Ga.  25. 


For  Public  Printing. — In  an  action  to- 
recover  for  printing  the  delinquent  tax 
list  of  a  county,  an  allegation  that 
plaintiff  duly  gave  bond  to  defendant  as 
required  by  statute,  sufficiently  shows 
a  compliance  with  a  statute  which  re- 
quires the  giving  of  a  bond,  to  be  ap- 
proved b}'  the  count}'  board,  by  the 
person  to  whom  the  printing  was- 
given.  Folsom  v.  Chisago  County,  28 
Minn.  324. 

For  Witness  Fee.  —  In  an  action 
against  a  county  on  an  assigned  claim 
for  witness  fees  in  a  criminal  case,  the 
complaint  did  not  allege  that  the 
judge  of  the  court  had  certified  to  the- 
claim,  or  that  an  execution  for  costs 
had  been  sued  and  returned  unsatisfied 
against  defendant.  It  was  held  that, 
under  the  statute,  the  complaint  should 
have  alleged  that  the  amount  of  such 
costs  had  been  certified  to  by  the 
judge,  or  stated  a  good  reason  why  this 
was  not  done.  Billings  First  Nat. 
Bank  v.  Custer  County,  7  Mont.  464. 

For  Constructing  Bridge. — Where  a 
county  court  made  a  contract  for  the 
construction  of  a  bridge  in  accordance 
with  certain  specifications  attached  to- 
and  made  part  of  the  contract,  the 
plaintiflf,  in  an  action  to  recover  on 
such  contract  after  the  work  had  been 
completed  and  received  by  the  county,, 
must  allege  that  the  contract  and  spec- 
ifications have  been  complied  with  or 
that  the  work  has  been  received. 
Chenowith  v.  Ritchie  Countv  Ct.,  32. 
W.  Va.  628. 

For  Maintenance  and  Care  of  Paupers. 
— Under  Act  of  January  21,  1863,  giv- 
ing boards  of  county  commissioners  ex- 
clusive superintendence  of  the  poor  in 
their  respective  counties,  and  authoriz- 
ing them  to  make  contracts  for  the 
maintenance  of  the  poor,  a  complaint 
seeking  to  charge  the  county  with  the 
expense  of  maintaining  certain  paupers, 
should  show  that  the  county  commis- 
sioners have  recognized  such  persons  as 
paupers,  and  show  affirmatively  a  con- 
formity to  the  express  law  under  which 
the  poor  are  to  obtain  public  care,  and 
the  public  money  is  to  be  disbursed. 
Collins  V.  King  County,  i  Wash.  Ter. 
416. 

In  an  action  against  a  county  to  re- 
cover for  the  support  of  indigent  sick. 
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5.  Plea  or  Answer. — Pleas  or  answers  in  actions  against  counties 
present  no  points  of  pleading  peculiar  to  this  kind  of  action,  and 
a  discussion  of  the  question  is,  for  that  reason,  unnecessary. * 

6.  Method  of  Enforcing  Judgments. — As  a  general  rule,  a  judgment 
against  a  county  cannot  be  enforced  by  execution.*  The  proper 
remedy  is  by  mandamus  against  the  county  board  to  compel 
payment  out  of  the  funds  not  appropriated  for  other  purposes, 


persons,  it  should  be  alleged  that  they 
were  indigent  and  residents  of  the 
county,  in  order  to  render  the  county 
liable  under  Stat.  California^  i860, 
p.  217,  §  20.  Johnson  v.  Santa  Clara 
County,  28  Cal.  545. 

Where  a  claim  is  for  support  of  pau- 
pers, the  declaration  should  show  to 
which  class  they  belong,  whether  those 
"  living  on  poor  farms,"  or  "  at  the  pub- 
lic charge,"  as  provided  in  the  Alabama 
Act  of  i868,  p.  414.  Enloe  v.  Reike,  56 
Ala.  500. 

Action  on  Order. — Where  an  order  is 
made  in  payment  of  money  which  has 
been  advanced  by  commissioners  ap- 
pointed by  statute  to  build  a  bridge  to 
be  paid  for  out  of  a  fund  due  to  the 
count}',  a  complaint  on  an  order  pay- 
able out  of  such  fund  "  as  fast  as  the 
same  shall  accrue  to  the  county,"  must 
allege  that  the  county  has  received 
money  from  the  fund  with  which  the 
order  or  part  of  it  might  have  been 
paid,  or  that  the  order  was  fraudulently 
drawn  upon  a  fund  in  which  the  county 
had  no  assets  ;  if-  the  complaint  alleges 
that  no  part  of  the  fund  has  accrued 
it  is  demurrable.  Union  County  v. 
Mason,  9  Ind.  97. 

Action  for  Work  Done. — In  an  action 
against  a  county  for  work  done,  goods 
sold,  etc.,  it  is  necessary  to  allege  some 
act,  creating  their  liability,  done  by 
them  at  the  meeting  of  the  board  at 
the  time  fixed  by  law.  Archer  v. 
Allen  County,  3  Blackf.  (Ind.)  501. 

Conversion. — In  an  action  against  a 
county  board,  a  complaint  alleging  that 
the  treasurer  of  the  county  took  funds 
belonging  to  an  insane  person,  which 
the  county  wrongfully  converted,  states 
a  good  cause  of  action.  So,  also,  a  para- 
graph for  money  had  and  received, 
which  alleges  that  the  board  took  and 
placed  in  the  county  treasury  money 
of  plaintiff's  ward,  that  it  kept  the 
money,  and  that  it  is  indebted  to  plain- 
tiff in  the  sum  so  taken,  with  interest, 
states  a  good  cause  of  action.  Hennel 
V.  Vanderburgh  County,  132  Ind.  32. 

1.  Admission. — An  answer   in   eject- 


ment for  land  alleged  to  have  been 
wrongfully  taken  for  a  public  road  by 
defendant  county,  which  sets  up  the 
proceedings  to  open  the  road  and  alleges 
that  they  were  valid,  admits  possession 
of  the  land  in  dispute.  McCarty  v. 
Clark  County,  loi  Mo.  179. 

Time  to  Answer. — Where  a  statute 
requires  unliquidated  claims  agianst  a 
county  to  be  presented  to  the  county 
judge  for  allowance,  and  that  a  claim- 
ant must  appeal  if  the  claims  are  re- 
jected and  cannot  commence  an  action 
in  the  ordinary  manner,  pleadings  may 
be  filed  in  such  cases,  and  defendant 
can  answer  after  appeal.  Ford  v.  Jef- 
ferson Count}',  4  Iowa  566. 

Under  General  Statutes  of  Kansas, 
1S89,  paragraph  1897,  providing  that 
no  election  for  the  relocation  of  a 
county  seat  shall  be  had  within  five 
years  next  succeeding  the  election  for  a 
location  or  a  relocation,  a  plea  in  an 
action  by  the  state  to  compel  attend- 
ance of  the  county  officers  at  a  certain 
place  claimed  to  be  the  county  seat,  at 
a  time  within  five  years  aftef  the  elec- 
tion at  which  said  place  was  said  to  be 
chosen,  that  another  election  has  been 
had  and  another  place  has  been  chosen, 
is  insuflScient.  State  v.  Burton,  47 
Kan.  44. 

2.  California. — Emeric  v.  Oilman, 
10  Cal.  404;  Gilman  f.  Contra  Costa 
County,  S  Cal.  52 ;  Sharp  v.  Contra 
Costa  Count}',  34  Cal.  290. 

Illinois.  —  Cumberland  County  v. 
Edwards,  76  111.  544;  Knox  County  v.. 
Arms,  22  111.  175  ;  Randolph  County  v. 
Ralls,  18  111.  29;  King  v.  McDrew,  31 
111.  418. 

Indiatta. — Lowe  v.  Howard  County, 

94  Ind.  553- 

North  Carolina. — Gooch  v.  Gregory, 
65  N.  Car.  142;  Lutterloh  v.  Curnber- 
land  County,  65  N.  Cah  403;  McCoy 
V.  Harnett  County,  6  Jones  (N.  Car.) 
488. 

Pennsylvania. — Com.  v.  Allegheny 
County,  37  Pa.  St.  277. 

United  States. — Lyell  v.  St.  Clair 
County,  3  McLean  (U.  S.)  581. 
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or  to  compel  them  to  levy  a  tax  for  the  satisfaction  of  the  judg- 
ment,* or  by  other  methods  provided  by  statute.^ 

II.  Actions  by  Counties — 1.  Parties, — The  question  as  to  the 
proper  party  plaintiff,  where  a  cause  of  action  has  accrued  to  a 
county,  is  regulated  by  constitutional  or  statutory  provisions.  The 
parties  usually  specified  in  these  provisions  are  the  county  itself, 
certain  of^cers  thereof,  boards  of  commissioners  or  supervisors, 
taxpayers,  or  states  to  the  use  of  the  county;  or  the  option  to  sue 
has  sometimes  been  permitted  to  be  exercised  by  either  of  two  or 
more  of  such  parties  as  the  provisions  may  name.^  As  these 
provisions  vary  widely  and  are  subject  to  frequent  change,  an 
attempt  to  formulate  a  specific  rule  would  be  useless,  and  the 
pleader  can  best  settle  the  question  for  himself  by  consulting  the 
constitution  and  statutes  of  the  jurisdiction  in  which  he  practices. 

2.  Allegations — Capacity  to  Sue.  —  Where  suit  is  brought  in  the 


1.  Emeric  v.  Gilman,  lo  Cal.  404; 
Gooch  V.  Gregory,  65  N.  Car.  142  ;  Lut- 
terloh  V.  Cumberland  County,  65  N. 
Car.  405 ;  Winslow  v.  Perquimans 
County,  64  N.  Car.  218;  McCoy  v.  Har- 
nett County,  6  Jones  (N.  Car.)  488; 
Lyell  V.  St.  Clair  County,  3  McLean 
(U.  .S.)  581. 

2.  Randolph  County  v.  Ralls,  18 
111.  29. 

3.  Alabama. — Patrick  v.  Robinson, 
83  Ala.  575  ;  Camp  v.  Marion  County, 
91  Ala.  240. 

Arkansas. — State  v.  Baxter,  38  Ark. 
462  ;  Worthen  v.  Badgett,  32  Ark.  496; 
Fones  Hardware  Co.  v.  Erb,  54  Ark. 

645- 

Califor7ita. — People  v.  Myers,  15 
Cal.  33;  Solano  County  v.  Neville,  27 
Cal.  465  ;  People  v.  Alameda  County, 
36  Cal.  641  ;  Mendocino  County  v. 
Morris,  32  Cal.  145 ;  Hastings  v.  San 
Francisco,  18  Cal.  49. 

Georgia. — Arnett  t". Decatur  County, 
75  Ga.  782 ;  Cook  v.  Houston  Countj', 
54  Ga.  163 ;  Lumpkin  County  v.  Wil- 
liams, 89   Ga.  3S8 ;  Bennett  v.  Walker, 

64  Ga.  326. 

Idaho. — U.  S.  T'.  Shoup,  2  Idaho  459. 

Illinois. — Henry  County  -c.  Winne- 
bago Swamp  Drainage  Co.,  52  111.  454. 

Indiana. — Franklin  County  v.  Mc- 
Ilvain,  24  Ind.  382;  Vanarsdall  v.  State, 

65  Ind.  176;  Tipton  County  v.   Kim- 
berlin,  108  Ind.  449. 

loiva. — Madison  County  v.  Tullis,  69 
Iowa  720. 

Kansas. — State  v.  Marion  County, 
31  Kan.  437. 

Kentucky. — Mcjilton  v.  Com.,  5  J.  J. 
Marsh.  (Ky.)  592;  Com.  v.  Fugate,  i  T. 
B.  Mon.  (Ky.)  i;  Christian  County  Ct. 


V.  Rankin,  2  Duv.  (K}'.)  502;  Mead- 
ows  V.   Com.,  4  J.J.  Marsh.  (Ky.)   14. 

Michigan. —  Phenix  v.  Clark,  2 
Mich.  327  ;  Johr  v.  St.  Clair  County,  38 
Mich.  532. 

Minnesota. — Mower  County  v. 
Smith,  22  Minn.  97;  McLeod  County 
V.  Gilbert,  19  Minn.   214. 

Mississippi. — State  v.  Cooper,  53 
Miss.  615;  State  v.  Mayes,  54  Miss. 417. 

Missouri. — State  v.  Bonner,  5  Mo. 
App.  13 ;    State  v.  Sappington,  ^  Mo. 

454- 

JVeiv  Hampshire. — Belknap  v.  Clark, 
158  N.  H.  150;  Lebanon  v.  Griffin,  45 
N.  H.  558. 

New  Tork. — Pomeroy  v.  Wells,  8 
Paige  (N.  Y.)  406. 

Ohio. — Lawrence  R.  Co.  v.  Mahon- 
ing County,  35  Ohio  St.  i ;  State  v. 
Piatt,  15  Ohio  15;  Hamilton  Countj'  v. 
Noyes,  35  Ohio  St.  201;  State  v.  Zum- 
stein,  4  Ohio  Cir.  Ct.  Rep.  268;  Ma- 
honing County  V.  Railway  Co.,  45  Ohio 
St.  401.  ' 

Pennsylvania. — Hayes  v.  Grier,  4 
Binn.  (Pa.)  80;  Petery's  Appeal,  129 
Pa.  St.  121;  Vankirk  v.  Clark,  16  S.  & 
R.  (Pa.)  289. 

South  Carolina. — Greenville  County 
V.  Runion,  9  S.  Car.  i;  Aiken  County 
V.  Murray,  35  S.  Car.  508. 

Tennessee. — Maury  County  v.  Lewis 
County,  I  Swan  (Tenn.)  236;  Ezell  v. 
Giles  County,  3  Head  (Tenn.)  583. 

Texas.  —  De  la  Garza  v.  Bexar 
County,  31  Tex.  484. 

Wyomi?ig.' — Sweetwater  County  v. 
Young  (Wyoming,  1892),  29  Pac.  Rep. 
1002. 

United  States. — Marion  County  v. 
Mclntyre,  2  McCrary  (U.  S.)  143. 
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COUNTIES. 


Allegations^ 


name  of  the  county  itself,  the  complaint  need  not  allege  that  the 
plaintiff  is  a  political  subdivision  of  the  state,  or  aver  its  corpo- 
rate existence,  because  the  courts  take  judicial  notice  of  the 
counties  and  their  corporate  existence.*  If  suit  is  brought  in 
behalf  of  a  county  by  a  party  not  primarily  entitled  to  sue,  but 
who  may  sue,  or  is  required  to  sue,  when  the  county  primarily  enti- 
tled to  sue  fails  to  do  so,  the  complaint  must  state  the  failure  of 
such  party  to  sue  as  the  reason  for  complainant's  action.^ 

statement  of  the  Facts  Constituting  Cause  of  Action. — A  statement  of  the 
facts  constituting  the  cause  of  action  presents  no  points  peculiar 
to  this  class  of  actions,  and  the  general  rules  of  pleading  will  fur- 
nish the  pleader  with  a  sufificient  guide  when  called  upon  to  draft 
a  declaration,  petition,  or  complaint  in  an  action  by  or  in  behalf  of 
a  county.^ 


1.  Camp  V.  Marion  County,  91  Ala. 
240. 

2.  Bladen  County  v.  Clarke,  73  N. 
Car.  255,  in  which  the  court  said : 
"This  is  an  action  on  the  official  bond 
of  the  "defendant  as  sheriff.  As  the 
complaint  now  stands,  it  is  on  the  rela- 
tion of  the  commissioners  of  the 
county.  We  are  of  opinion  that  the 
Act  of  1872-73,  c.  115,  §§  39  and  41 
(Bat.  Rev.,  c.  102,  §§  39  and  41), 
changes  in  that  respect  the  previous 
Actof  1868-69.  c.  157,  §  10  (Bat.  Rev., 
c-  30,  §  9).  The  county  treasurer  is 
the  officer  whose  duty  it  is  to  receive 
payment  of  the  county  taxes  from  the 
sheriff  (Bat.  Rev.,  c.  102) ;  and  by  sec- 
tion 41  it  is  made  his  duty  to  bring  suit 
on  a  failure  of  the  sheriff  to  account. 
It  is  only  in  case  of  his  failure  to  do  so 
that  the  commissioners  are  required  to 
sue;  and  if  they  be  named  as  relators, 
the  complaint  should  state  his  failure 
as  the  reason." 

In  Hedges  v.  Dam,  72  Cal.  520, 
it  was  held  that  where  a  tax-payer, 
instead  of  the  district  attorney,  brought 
suit  in  behalf  of  the  county,  it  was 
necessary  to  allege  a  refusal  or  neglect 
\iy  the  district  attorney  to  institute  the 
action. 

Pleading  and  Proof. — Where  county 
commissioners  sue  in  their  own  names, 
merely  adding  the  title  of  their  office, 
and  alleging  an  indebtedness  to  them 
and  a  promise  to  pay  them,  evidence  of 
an  indebtedness  to  the  county  is  not  com- 
petent, but  leave  mav  be  given  to  amend- 
on  payment  of  costs.  Columbiana 
County  V.  Watt,  Tappan  (Ohio)  284. 

3.  As  to  complaint  in  action  on 
county  warrants,  see  article  Munic- 
ipal  SnCURITIES. 

Wrongful  Allowance  of  Claims — Com- 


plaint. —  A  complaint  in  an  action 
against  a  board  of  supervisors,  for 
wrongfully  allowing  claims  against  a 
county,  should  show  the  nature  of  such- 
claims,  and  the  facts  constituting  the 
unlawfulness  of  the  acts  of  the  board; 
and  an  allegation  that  defendants 
wrongfully  paid  out  large  sums  of 
money,  and  that  the  said  claims  were 
wrongfully  and  without  authority  of 
law  ordered  paid,  is  bad  as  stating  a 
conclusion  of  law.  Hedges  v.  Dam, 
72  Cal.  520. 

Petition  for  Injunction. — A  petition 
which  alleges  that  in  1882,  in  attempt- 
ing to  establish  a  boundary  line  be- 
tween K.  and  H.  counties,  a  disagree- 
ment between  the  surveyors  represent- 
ing the  counties  was  certified  to  the 
commissioner  of  the  general  land  office,, 
and  that  he,  in  accordance  with  the 
statute,  caused  the  land  to  be  surveyed, 
marked,  and  established  on  the  ground, 
and  that  no  uncertainty  exists  as  to  its 
location  as  thus  established,  states  suffi- 
cient grounds  for  restraining  the  land 
commissioner  at  the  instance  of  H. 
county  from  establishing  a  new  bound- 
ary line,  since  by  the  action  of  his 
predecessor  all  power  in  the  office  was- 
exhausted.  Laws,  i6th  Legislature, 
c.  129.  p.  137,  §§  7,  8.  Kaufman  County 
V.    McGaughey,    3  Tex.  Civ.  App.  655. 

A  Petition  for  Masdamus  to  compel 
payment  of  bonds  issued  in  aid  of 
internal  improvements,  which  merely 
alleges  that  the  bonds  were  issued  "for 
works  of  internal  improvement,"  is  in- 
sufficient. The  petition  should  describe 
the  works  with  such  particularity  that 
the  court  may  determine  from  inspec- 
tion of  the  petition  that  the  works 
were  of  that  character.  State  v, 
Thome,  9  Neb.  458. 
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COUNTS,   PARAGRAPHS,  AND  SEPARATE 
STATEMENTS. 

By  W.  L.   Crawford. 

I.  Definition,  303. 
II.  Paeagraphs  under  the  Code,  303. 

III.  What  Requires  Separate  Counts,  305. 

1.  Generally,  305. 

2.  Equity  and  Law,  306. 

3.  Assigned  Causes  of  Action,  306. 

4.  Torts,  306. 

5.  Contracts,  308. 

6.  Several  Grounds,  309. 

7.  Two  Causes  of  Action  and  One  Relief,  315. 

8.  Full  Relief ,  315. 

9.  Damages,  318. 

10.  Quieting  Title  to  Several  Tracts,  318. 

11.  Consistency,  319. 

IV.  Method  OF  Separating,  319. 

V.  Completeness  of  Each  Count,  320. 
VI.  Several  Counts  for  One  Cause  of  Action,  321. 

1.  Under  the  Codes,  321. 

a.  Generally,  321. 

b.  Express  and  Implied  Contracts,  324. 

c.  To  Prevent  Variance,  325. 

d.  Description  of  Tort  with  Double  Aspect,  325. 

e.  Plaintiff  Suing  in  Represetitative  Capacity ,  326. 

f.  Authorities  Denying  the  Right  to  Use  Several  Counts 

for  a  Single  Cause  of  Action,  326. 

2.  At  Common  Law,  330 

Vn.  One  Count  for  Several  Causes  of  Action,  334. 

1.  At  Cofnmon  Law,  334.  . 

2.  Under  the  Codes,  335. 

Till.  Procedure  where  there  Are  Several  Counts,  337. 

1.  Under  the  Codes,  337. 

2.  At  Cofmnon  Law,  338. 

IX.  Adding  AND  Striking  Out  Counts,  341. 
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Adding  and  CG  UN  TS,  PA  RA  GRA  PHS,  E  TC.  striking  Out  Counts. 

CROSS-REFERENXES. 

As  to  Common  Counts,  see  article  ASSUMPSIT,  vol.  2,  p.  987. 
Counts  in  Indictment,  see  article  INDICTMENTS. 
Other  Matters  Related  to  Counts,  see  articles  ^  CTVOA''^',  vol.  i,  p.  108  ; 
DEMURRERS ;  DUPLICITY;  JUDGMENTS;    VERDICT. 

I.  Definition. — A  count  in  a  civil  action  is  that  part  of  a  dec- 
laration or  complaint  wherein  the  plaintiff  sets  forth  a  distinct 
cause  of  action. ^ 

II.  Paeagraphs  under  the  Code. — The  paragraphs  in  a  code 
complaint  take  the  place  of  counts  in  a  common-law  declaration, 
although  the  term  "  count "  is  still  frequently  used.* 


1.  Governor  v.  Wiley,  14  Ala.  179; 
Frets  V.  Frets,  i  Cow.  (N.  Y.)  335; 
Cheatham  v.  Tillotson,  5  Johns.  (N.  Y.) 
435;  Picard  v,  McCormick.  11  Mich. 
68;  Rose  v.  Jackson,  40  Mich.  29;  Ives 
V.  Williams,  53  Mich.  636. 

The  definition  given  in  the  text  is 
formulated  from  the  above  cases  ;  they 
all  describe,  rather  than  define,  a 
"count." 

Synonymous  with  Declaration.  —  At 
early  common  law  a  "  count  "  was  con- 
sidered synonymous  with  a  declaration, 
and  this  was  its  original  signification 
in  the  law  French.  In  a  real  action, 
the  plaintiff's  statement  of  his  cause  of 
action  was  most  properly  called  the 
"count;"  but  the  term  "declaration" 
<:ame  to  be  used  when  referring  to  real 
and  personal  actions  without  distinc- 
tion. Cheetham  v.  Tillotson,  5  Johns. 
(N.Y)  435. 

"  Count  is  also  used,  in  a  real  action, 
as  the  name  for  the  whole  declaration. 
It  is  from  the  French  conte  (narrative) ; 
and  it  is  worth  notice  that  in  the  law 
of  Normandy  this  word  conte  had  a 
more  extensive  meaning,  and  one,  there- 
fore, more  conformable  to  its  popular 
and  original  sense  of  7iarrative,  than 
those  which  it  now  bears  in  the  Eng- 
lish law,  being  applied  to  any  of  the 
allegations  of  fact  in  the  cause,  at  what- 
ever part  of  the  pleading  it  might  oc- 
cur."    Andrews's  Stephen  on  Pleading, 

P-499- 
Only  Applicable  to  a  Cause  of  Action. 

— The  term  "count"  is  only  applicable 
to  the  statement  of  a  cause  of  action  ; 
it  is  not  to  be  confounded  with  the  doc- 
trine of  "several  picas,"  or  the  state- 
ment in  an  answer  of  several  defenses. 
See  the  case  of  Lownsdale  v.  Portland. 


I  Oregon  381,  where  the  court  criticises 
an  answer  for  denominating  the  several 
parts  thereof  as  "counts." 

Not  Known  in  Chancery  Pleadings  — 
There  is  no  such  thing  as  "counts"  in 
chancery  pleadings.  It  is  wholly  a 
phrase  that  belongs  to  common-law 
pleadings.  "  Indeed,  I  know  of  no  such 
thing  as  '  counts '  in  chancery  pleadings. 
It  is  a  phrase  that  belongs  to  common- 
law  pleadings,  and  even  there  applies 
only  to  the  pleadings  of  the  plaintiff." 
Per  Deady.J.,  in  Lownsdale  v.  Port- 
land, I  Oregon  383. 

Under  the  Codes  of  Procedure. — The 
term  "count  "  is  not  a  code  term  ;  but 
the  code  provision,  that  each  cause  of 
action  must  be  separately  stated,  makes 
a  complaint,  when  containing  moie 
than  one  cause  of  action,  similar  to  a 
declaration  at  common  law  containing 
several  "  counts."  The  separate  state- 
ment in  the  complaint  of  the  several 
causes  of  action  is  the  common-law  doc- 
trine of  "several  counts."  Shaffer  v. 
Maddox,  9  Neb.  205. 

Criminal  Procedure.  —  The  term 
"  count  "  is  used  in  criminal  procedure, 
in  connection  with  an  indictment  which 
charges  the  prisoner  with  two  or  more 
offenses,  each  offense  being  described 
therein  by  means  of  a  separate  "  count." 
The  subject  of  "  counts  "  in  this  con- 
nection will  be  found  in  the  article 
IxDiCTMEXTS.  Adcfinition  of  a  count 
in  an  indictment  is  given  in  Boren  :■. 
State.  23  Tex.  App.  28. 

2.  Norman  xk  Rogers,  29  A'k.  365. 

The  following  languaj;e,  condemna- 
tory of  the  use  of  paragraphs,  was  used 
by  Davis,  P.  J.,  in  Madge  v.  Puig.  12 
Hun  (N.  Y.)  iS:  "' The  only  embarrass- 
ment in  the  case  grows  out  of  the  form 
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Several  Counts  Treated  as  One. — But  the  mere  fact  that  the  several 
paragraphs  of  a  complaint  are  separately  numbered,  each  profess- 
ing to  set  out  a  separate  cause  of  action,  is  of  itself  insufficient  to 
determine  their  character  as  separate  and  distinct  counts  or  causes 
of  action.  The  court  may  construe  a  complaint  as  containing  one 
sufficient  count  or  paragraph,  where  the  several  counts  or  para- 
graphs are  each  defective,  but  yet  when  taken  all  together  they 
show  a  single  cause  of  action.* 

The  Doctrine  Denied. — But  this  doctrine,  that  the  court  may  extract 
a  single  cause  of  action  out  of  several  defective  counts,  has  been 


of  pleading.  The  complaint  is  drawn 
in  accordance  with  the  modern  non- 
sensical way  of  chopping  the  pleadings 
into  paragraphs,  and  for  some  pur- 
pose, known  only  to  the  pleader,  num- 
bering the  paragraphs  separately, 
either  as  separate  caus.es  of  action,  or 
as  independent  portions  of  the  com- 
plaint." 

Indiana. — Where  the  complaint  con- 
tains more  than  one  cause  of  action, 
each  shall  be  distinctly  stated  in  a  sep- 
arate paragraph,  and  numbered.  § 
338,  Indiana  Practice  Code. 

1.  Madge  v.  Puig,  12  Hun  (N.  Y.) 
18;  Curell  V.  Halpin,  15  Mo.  App.  587; 
Adams  v.  Harper,  20  Mo.  App.  684; 
Newton  v.  Miller,  49  Mo.  29S ;  An- 
drews 7'.  Alcorn,  13  Kan.  358;  Merrill 
V.  Dearing,  22  Minn.  376. 

Where  a  complaint  sets  forth  but  a 
single  cause  of  action,  the  fact  that  it 
is  divided  and  stated  as  two  causes  of 
action  does  not  make  two  causes  of  ac- 
tion of  facts  which  in  the  judgment  of 
the  law  create  but  one.  Welch  v. 
Piatt.  5  Civ.  Pro.  Rep.  (N.  Y.  Su- 
preme Ct.)  433,  32  Hun    (N.  Y.)  194. 

Where  a  complaint  alleged  that 
plaintiff  was  the  tenant  of,  and  in  pos- 
session of,  certain  premises,  and  that 
defendant  entered  thereupon  during 
plaintiflF's  absence  therefrom,  and  broke 
down  the  walls  and  partitions,  and 
afterwards  carried  away  his  fixtures, 
goods  and  chattels  and  converted  them 
to  his  own  use,  and  held  possession  of 
the  said  premises  and  refused  to  allow 
plaintiff  to  enter  thereon,  it  was  held 
that  this  did  not  improperly  unite  two 
causes  of  action ;  that  although  stated 
in  separate  paragraphs  but  one  contin- 
uous transaction  was  set  out.  Polley 
7',  Wilkisson,  5  Civ.  Pro.  Rep.  (Brook- 
lyn City  Ct.)  135. 

Where  a  complaint  contained  twenty- 
one  subdivisions,  and  the  second  divi- 


sion commenced  with  the  words,  "For 
a  second  cause  of  action  the  plaintiff 
avers,  sets  forth  and  alleges  as  follows," 
and  each  of  the  other  divisions,  except 
the  first  and  eighteenth,  was  preceded  in 
the  same  manner,  but  with  the  appro- 
priate change  in  the  number,  it  was  held 
that  a  presumption  arose,  out  of  the 
manner  in  which  the  different  subdivi- 
sions of  the  complaint  had  been  inserted 
in  it,  that  the  allegation  contained  in. 
each  subdivision  was  intended  to  form 
a  separate  and  distinct  cause  of  action, 
but  that  this  would  not  be  conclusive 
against  plaintiff,  if  the  complaint  could 
be  construed  to  contain  but  one  cause 
of  action.  Weeks  f.  Cornwell,  g  Civ. 
Pro.  Rep.  (N.  Y.  Supreme  Ct.)  29. 

Demurrer. — One  of  the  paragraphs 
into  which  a  complaint  setting  forth  a 
cause  of  action  is  divided  is  not  alone 
subject  to  demurrer.  If,  when  taken 
with  the  other  paragraphs,  a  cause  of 
action  is  stated,  that  will  be  sufficient. 
Benedict  v.  Hunt,  32  Iowa  27;  Dela- 
ware County  Bank  f.  Duncombe,  48 
Iowa  488;  Shillito  -'.  Merchants',  etc., 
Ins.  Co.,  3  W.  L.  Gaz.  (Ohio)  296; 
Globe  Rolling  Mill  v.  King,  2  Cin. 
Sup.  Ct.  Rep.  21. 

Where  the  allegations  constitute  but 
one  cause  of  action,  the  fact  that  an 
allegation  commences  "and  for  a 
further  cause  of  action,"  will  not 
justify  a  demurrer.  Hiliman  v.  Hlll- 
man,  14  How.  Pr.  (N,  Y.  Supreme  Ct.) 
456.  But  see  the  case  of  Andrews  x\ 
Alcorn,  13  Kan.  352,  where,  there  is  an 
intimation  that  a  demurrer  would  lie 
to  each  count  where  a  single  cause  of 
action  is  stated  by  means  of  para- 
graphs styled  "  ist  cause  of  action," 
"  2d  cause  of  action,"  and  "  3d  cause 
of  action." 

A  statute  allowing  a  demurrer  where 
a  complaint  "contains  different  causes 
of  action  improperly  united,"  does  not 
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denied.  It  has  been  held  that,  on  demurrer  to  one  of  several 
counts  of  the  complaint,  the  court  cannot  look  into  the  others  to 
see  whether  all  the  counts  together  state  only  one  indivisible  cause 
of  action. 1 

III.  What  Requikes  Separate  Counts — 1.  Geneaally. — A  count 
is  the  means  through  which  a  cause  of  action  is  expressed.  Sev- 
eral acts  or  matters  all  constituting  one  cause  of  action  need  only 
one  count,  in  the  declaration  or  complaint,  to  state  them;^  but 
distinct  causes  of  action  must,  both  at  common  law  and  under  the 
codes  of  procedure,  be  set  forth  by  separate  counts.^ 


apply  where  a  complaint,  attempting 
to  set  forth  two  causes  of  action,  sets 
forth  only  one  sufficiently ;  such  a 
complaint  should  be  treated  as  con- 
taining only  one  cause.  Sullivan  v. 
New  York,  etc.,  R.  Co.,  6i  How.  Pr. 
(U.  S.  Circuit  Ct.)  490. 

The  statement  of  a  cause  of  action  in 
several  counts,  instead  of  embodying 
^it  in  one,  does  not  of  itself  render  a 
complaint  ambiguous  and  uncertain, 
or  open  to  a  general  demurrer.  De- 
martin  V.  Albert,  68  Cal.  277. 

See  the  cases  of  Everett  v.  Waymire, 
30  Ohio  St.  308,  and  Norman  v.  Rogers, 
29  Ark.  365,  where  an  analogous  rule 
was  applied  to  answers.  Those  cases 
hold  that  where  an  answer  is  consti- 
tuted of  several  numbered  paragraphs, 
a  general  demurrer  to  each  paragraph 
is  not  well  taken  where  the  answer, 
as  a  whole,  shows  a  valid  defense  to 
the  cause  of  action. 

Not  Required  to  Elect. — Nor  should 
the  trial  court  require  the  plaintilT  to 
elect,  where  all  the  matters  alleged, 
although  stated  separateh',  constitute 
together  but  one  cause  of  action. 
McNees  v.  Missouri  Pac.  R.  Co.,  22 
Mo.  App.  224. 

Motion  to  Strike  Out. — Where  the 
complaint  stated  but  one  cause  of  ac- 
tion, but  was  divided  into  paragraphs 
and  numbered  from  one  to  four,  inclu- 
sive, it  was  held  that  a  motion  "  to  strike 
out  the  first,  third  and  fourth  counts, 
for  the  reason  that  neither  of  them  con- 
tains a  cause  of  action,"  was  properly 
denied.     Shaffer  v.  Maddox,  9  Neb.  205. 

And  the  case  of  Prows  v.  Ohio  Val- 
ley Ins.  Co.,  2  Cin.  Sup.  Ct.  Rep.  17, 
is  to  the  same  effect,  that  a  paragraph 
cannot  be  stricken  out. 

Assigned  as  Error. — It  can  not  be  as- 
signed as  error,  that  a  particular  para- 
graph of  a  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of 


action;  the  complaint  can  only  be 
questioned  in  such  way  as  an  entirety. 
Ashton  V.  Shepherd,  120  Ind.  69. 

1.  Birdsall  v.  Birdsall,  52  Wis.  208; 
Curtis  V.  Moore,  15  Wis.  134;  Catlin  v. 
Pedrick,  17  Wis.  88;  Durkee  v.  City 
Bank,  13  Wis.  216;  Cooper  t>.  French, 
52  Iowa  531;  Cruver  v.  Chicago,  etc., 
R.  Co.,  62  Iowa  460;  Ehle  v.  Haller,  6 
Bosw.  (N.  Y.)  661  ;  Ward  v.  Guver,  3 
Thomp.  &  C.  (N.  Y.)  58;  Barlow  r-. 
Burns,  40  Cal.  351. 

The  complaint  set  forth  six  different 
alleged  libelous  articles  published  by 
defendant  at  different  times,  each  of 
which  was  separately  numbered.  It 
was  held  that  the  complaint  could  not 
be  considered  as  embracing  but  one 
cause  of  action,  or  that  one  of  the  de- 
famatory articles  was  set  out  as  matter 
of  inducement  to  the  others,  but  that 
it  set  forth  separate  and  distinct  causes 
of  action.  Fleischmann  v.  Bennett,  87 
N.  Y.  232.  As  to  the  necessity  of  each 
count  being  complete  in  itself,  see  the 
article  Complaints  and  Petitions 
IN  Code  Pleading,  Vol.  IV.,  p.  620. 

2.  Chester  v.  Hill,  66  Cal.  480;  Ray- 
nor  V.  Mintzer,  67  Cal.  159;  Friend, 
etc.,  Lumber  Co.  ly.  Miller,  67  Cal.  464. 

Duplicity. —  But  at  common  law, 
if  there  were  several  distinct  matters, 
by  any  one  of  which  the  demand  was 
sufficiently  supported,  the  declaration 
could  not  in  one  count  allege  more  than 
one  such  matter,  because  of  the  rule 
against  duplicity.  If  the  plaintiff  had 
several  matters  to  support  his  cause  of 
action,  he  was  compelled  to  state  each 
matter  in  a  separate  count.  Stephen 
on  Pleading  242,  258.  See  article  Du- 
plicity. 

3.  Baltimore,  etc.,  R.  Co.  v.  Ritchie,  . 
31   Md.    191 ;   Handy    v.    Chatfield,  23 
Wend.  (N.  Y.)  35;  Stephen  on  Plead- 
ing 255.     The  provision  of   the  codes  of 
procedure,  that  each  cause  of  action  in 
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2.  Equity  and  Law. — Under  the  codes  of  procedure  which  allow 
a  joinder  of  suits  in  equity  and  actions  at  law,  grounds  of  equity 
interposition  should  be  stated  distinct  from  those  upon  which  the 
judgment  at  law  is  sought.  An  equitable  cause  of  action  and  a 
legal  cause  of  action  require  separate  counts.^ 

3.  Assigned  Causes  of  Action. — Causes  of  action  accruing  to  plain- 
tiff in  his  own  right  should  be  stated  separately  from  those  as- 
signed ;  and  those  assigned  by  different  persons  should  be  stated 
separately.^ 

4.  Torts. — If  the  plaintiff  seeks  redress  for  two  or  more  torts 
in  the  same  action,  each  tort  must  constitute  the  subject-mat- 
ter  of  a   separate  count.^     Thus  separate  slanders  or  separate 


the  complaint  shall  be  separatel}'  stated, 
is  the  counterpart  of  the  common-law 
doctrine  that  the  declaration  should,  hy 
means  of  separate  counts,  set  forth 
separate  causes  of  action. 

1.  A  complaint  may  embody  a  count 
in  equity  and  a  count  in  law  if  they 
arise  out  of  the  same  transaction,  and 
relate  to  the  same  subject-matter.  But 
when  causes  of  action  are  thus  united 
they  must  be  separately  stated,  with 
the  relief  sought  in  each  cause  of  action, 
in  such  manner  that  they  maj'  be  intel- 
ligibly distinguished,  for  they  require 
separate  trials  and  separate  judgments. 
Their  joinder  in  the  same  count  would 
be  fatally  defective.  Henderson  v. 
Dickey,  50  Mo.  161. 

Ejectment  and  Injunction  against 
Waste. — In  a  complaint  in  ejectment, 
parties  may  seek,  in  addition  to  a  re- 
covery of  the  premises,  an  injunction 
restraining  the  commission  of  trespass, 
in  the  nature  of  waste,  pending  the 
action,  but  the  grounds  of  equity  inter- 
position should  be  stated  subsequently 
to,  and  distinct  from,  those  upon  which 
the  judgment  at  law  is  sought.  Natoma 
Water,  etc.,  Co.  v.  Clarkin,  14  Cal.  545. 

Connecticut.  —  In  Connecticut  the 
facts  on  which  both  legal  and  equitable 
relief  is  sought,  under  the  Practice  Act, 
may  be  presented  by  a  single  count. 
Trowbridge  v.  True,  52  Conn.  190. 

2.  Adams  v.  HoUey,  12  How.  Pr.  (N. 
Y.  Supreme  Ct.)  326.  See  the  case  of 
Hawk  V.  Thorn,  54  Barb.  (N.  Y.)  164, 
where  an  assigned  cause  of  action  for  a 
tort  was  treated  as  one  arising  on 
contract  and  joined  with  another  on 
contract,  the  two  being  separately 
stated.  .  This  was  held  proper. 

Injuries  to  Property. — Where  there 
has  been  an  injury  to  real  estate,  and 
subsequent  to  such  injury  the  real  estate. 


together  with  the  cause  of  action  for 
the  injury,  is  sold,  this  cause  of  action 
must  be  separately  stated  from  the 
cause  of  action  arising  from  an  injury 
to  the  property  after  the  sale.  Thus, 
assigned  damages  for  an  overflow  of 
land  must  be  separately  stated  from  the 
cause  of  action  arising  from  the  over- 
flow of  the  same  land  since  its  purchase. 
Hall  V.  Cincinnati,  etc.,  R.  Co.,  i 
Disney  (Ohio)  58.     ' 

3.  Conversion. —  Each  separate  and 
distinct  conversion  of  property  consti- 
tutes a  distinct  and  separate  cause  of 
action  ;  each  conversion  needs  a  sepa- 
rate count.  Jackson  County  v.  Hoag- 
lin,  5  Kan.  562. 

But  the  statement  of  a  conversion, 
with  the  additional  statement  that  it 
was  done  under  such  circumstances  as 
afford  grounds  for  exemplary  damages, 
is  not  a  statement  of  two  causes  of 
action.  Peckham  v.  Lindell  Glass  Co., 
9  Mo.  App.  459. 

Negligence. — An  action  for  the  negli- 
gence of  a  fellow-servant  should  not  be 
blended  in  the  same  count  with  one  for 
the  negligence  of  a  vice  principal. 
McDermott  v.  Hannibal,  etc.,  R.  Co., 
87  Mo.  2S5. 

A  count  alleging  grievances  to  have 
been  committed,  in  part  by  want  of  care 
and  attention,  and  also  by  corrupt  and 
wilful  mismanagement,  is  bad,  as  con- 
taining two  distinct  charges,  requiring 
diiferent  answers  and  leading  to  dif- 
ferent issues.  Franklin  F.  Ins.  Co.  v. 
Jenkins,  3  Wend.  (N.  Y.)  130. 

A  common-law  action  for  negligence 
cannot  be  joined  in  the  same  count 
with  one  for  statutory  negligence. 
Kendrick  v.  Chicago,  etc.,  R.  Co.,  81 
Mo.  521. 

Negligent  construction  and  neg- 
ligent   management     do    not  require 
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libels   require   separate   counts.^     (See   also   article  LiBEL   AND 
Slander.) 

Where  the  torts  are  perfectly  segregated  and  arose  at  different 
times,  there  is  no  difificulty  in  the  application  of  the  rule ;  but 
whether  a  single  transaction  has  given  rise  to  several  torts,  requir- 
ing separate  counts,  or  to  only  one  tort,  is  often  a  nice  and  diffi- 
cult question,  wholly  dependent  upon  rules  of  substantive  law.* 


separate  counts.  Hoffman  v.  Tuolumne 
County  Water  Co.,  lo  Cal.  413. 

A  complaint  alleged  that  defendant, 
for  a  valuable  consideration,  agreed 
with  plaintiffs  to  carry  certain  trunks, 
but  that  defendant  so  negligently  car- 
ried such  property  that  the  same  was 
lost  and  not  delivered  to  plaintiffs.  A 
demurrer  was  interposed  upon  the 
ground  that  two  causes  of  action,  one 
on  contract  and  the  other  for  injuries 
to  personal  property,  had  been  improp- 
erly joined.  It  was  held  that  but  one 
cause  of  action  was  stated,  negligence 
of  defendant,  and  that  in  any  event  the 
cause  of  action  arose  out  of  the  same 
transaction,  and  the  facts  might  be 
alleged.  Rothschild  v.  Grand  Trunk 
R.  Co.  (Supreme  Ct.),  38  N.  Y.  St.  Rep. 
869. 

Where,  by  means  of  the  same  negli- 
gent act  of  one  person,  bodily  injuries 
are  inflicted  upon  another,  his  wife  and 
his  minor  child,  resulting  in  the  loss  to 
him  of  his  wife's  services,  and  the 
expenditure  by  him  of  means  and  labor 
in  healing  and  caring  for  himself  and 
his  child,  all  constitute  but  a  single 
cause  of  action,  and  may  be  emitted  in 
a  single  paragraph  of  a  complaint  to 
recover  damages  therefor.  Cincinnati, 
etc.,  R.  Co.  V.  Chester,  57  Ind.  297. 

See  the  case  of  Hazard  Powder  Co.  v. 
Volger,  3  Wyoming  1S9,  where  it  was 
held  that  injuries  to  plaintiffs  wife, 
house  and  furniture,  caused  by  a  sin- 
gle negligent  explosion  of  gunpowder, 
should  be  included  in  one  count. 

Injuries  both  to  the  person  and  to 
property  are  properly  included  in  one 
count  of  a  complaint  for  damages, 
when  the  cause  of  all  the  injuries  was 
the  same  negligent  act.  Lamb  v.  St. 
Louis  Cable,  etc.,  R.  Co.,  33  Mo.  App. 
489 ;  Stickford  v.  St.  Louis,  7  Mo.  App. 
217;  Binicker  v.  Hannibal,  etc.,  R.  Co., 
83  Mo.  660;  Howe  V.  Peckham,  6  How. 
Pr.  (N.  Y.  Supreme  Ct.)  229;  Grogan 
-r;.  Lindeman,  i  Code  Rep.  N.  S.  (N. 
Y.  C.  PI.)  287. 

1.  A  person  maj'  be  libeled  more 
than  once  in  the  same  publication.     In 

30 


declaring  on  a  libel,  so  much  of  the 
libelous  matter  as  the  plaintiff  chooses 
to  select  may  be  counted  on.  If  the 
declaration  states  the  whole  libel,  then 
there  is  necessarily  but  one  count ;  but 
if,  after  selecting  a  part,  and  setting  it 
forth  as  libelous,  he  then  proceeds  to 
select  another  part  as  distinctl}'  libel- 
ous, it  appears,  from  his  own  showing, 
that  he  alleges  himself  to  be  twice 
libeled,  and  claims  damages  in  pro- 
portion to  the  enormity  of  the  charge. 
Cheetham  v.  Tillotson,  5  Johns.  (N. 
Y.)436. 

The  above  case  construed  the  dec- 
laration and  held  that  it  contained  two 
distinct  counts  because  it  assigned  two 
different  j^;'rtT;rt;«z'«rt;  but  it  would  ap- 
pear from  an  inspection  of  the  declara- 
tion, as  set  out  in  the  report,  that  there 
was  but  one  count  which  contained 
two  causes  of  action.  The  opinion 
rejects  the  form  of  the  declaration  to 
ascertain  the  number  of  counts  it  con- 
tains, and  substitutes  therefor  the  cri- 
terion oi  gravami7ia. 

Charging  Perjury,  Larceny  and  Adul- 
tery.— Causes  of  action  for  words  iin- 
puting  to  plaintiff  the  crimes  of  per- 
jury, larceny  and  adultery  should  be 
separately  stated.  Christal  v.  Craig, 
80  Mo.  367. 

Entire  Conversation. — The  entire  con- 
versation in  which  slanderous  words 
are  published,  constitutes  but  one 
cause  of  action,,  and  can  properly  be 
made  the  basis  of  but  one  count  in  a 
complaint,  notwithstanding  it  may  set 
out  several  distinct  charges,  either  of 
which  is  actionable.  Cracraft  v. 
Cochran,  16  Iowa  301  ;  Rathbun  v. 
Emigh,  6  Wend.  (N.  Y.)  407;  Milligan 
V.  Thorn,  6  Wend.  (N.  Y.)  412;  Swin- 
ney  v.  Nave,  22  Ind.  178. 

Action  for  Libel  Joined  with  Action 
for  Slander. — A  cause  of  action  for  li- 
bel, if  joined  in  the  same  complaint 
with  a  cause  of  action  for  slander, 
must  have  a  separate  count.  Wallis  v. 
Walker,  73  Tex.  8. 

2.  See  article  Actions,  Vol.  I,  p.  108. 
Atchison,  etc.,  R.  Co.  v.  Sumner  Coun- 
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5.  Contracts. — Several  causes  of  action  founded  upon  distinct 
contracts  cannot  be  united  in  the  same  count  of  the  complaint. 
There  must  bfe  a  separate  count  for  each  contract  in  the  declara- 
tion or  complaint.^ 


ty,  51  Kan.  617  ;  McKay  v.  Campbell,  2 
Abb.  (U.  S.)  120;  White  X'.  Cox,  46  Cal, 
169;  Hale  V.  Stuart,  76  Mo.  20;  Scott 
V.  Robards,  67  Mo.  289;  Aultman  v. 
Goldsmith,  84  Iowa  547;  Coxf.  Lloyd, 
I  Tex.  App.,  Civ.  Cas.,  §  123. 

Ownership  of  Two  Lots. — In  an  action 
for  damages  against  a  municipal  cor- 
poration, for  an  injury  to  property 
caused  by  a  change  of  grade  of  a  street, 
where  the  plaintiff  owns  the  fee  of  one 
lot,  and  a  leasehold  with  rent  of  the 
adjoining  lot,  he  may  sue  in  one  count 
for  the  damage  to  both.  Stickford  v. 
St.  Louis,  7  Mo.  App.  217. 

Personal  Injuries. — The  complaint  in 
an  action  for  personal  injury  should 
not,  ordinarily,  be  divided  into  counts. 
Hammer  v.  Chicago,  etc.,  R.  Co.,  61 
Iowa  56. 

Diversion  of  Water. — Different  means 
of  diversion  of  water  do  not  require 
different  counts.  Gale  v.  Tuolumne 
Water  Co.,  14  Cal.  25.  But  a  com- 
plaint is  bad,  as  stating  several  causes 
of  action  in  one  count,  when  it  alleges 
that  by  the  defendant's  diversion  of  a 
watercourse  his  crops  of  several  years 
were  destroyed,  and  asks  a  gross  sum 
for  the  damages.  Offield  v.  Wabash, 
etc.,  R.  Co.,  22  Mo.  App.  607. 

Trespass. — In  an  action  for  trespass 
every  item  of  damage  sustained  ma^' 
be  alleged  in  one  count.  Gilbert  v, 
Pritchard,  41  Hun  (N.  Y.)  46. 

Damages  for  repeated  acts  of  tres- 
pass by  cattle,  owing  to  a  railroad's 
failure  to  fence,  may  be  sued  for  in  one 
count.  Ray  v.  St.  Louis,  etc.,  R.  Co., 
25  Mo.  App.  104. 

An  entry  upon  and  ouster  from  a  dam 
site  and  dam  in  process  of  construc- 
tion, and  a  canal  site  and  canal  in  proc- 
ess of  construction,  and  a  diversion  of 
water  claimed  by  means  of  the  dam 
and  canal,  are  two  distinct  causes  of 
action,  which  cannot  be  united  in  the 
same  statement  of  cause  of  action  in  a 
complaint,  but  should  be  separately 
stated.  Nevada  Countv,  etc.,  Canal 
Co.  V.  Kidd,  37  Cal.  284"^,  43  Cal.   180. 

See  the  case  of  Young  7'.  Gentis,  7 
Ind.  App.  199,  where  it  was  held  that 
the  trespasses  were  all  parts  of  one 
plan  to  drain  defendant's  land  through 


plaintiff's  land,  and  all  could  be  stated 
in  one  paragraph. 

An  allegation  in  a  petition,  in  the 
same  count,  of  a  cause  of  action  for  dam- 
ages done  to  a  building  by  the  con- 
struction of  a  railroad  track,  and  a 
cause  of  action  for  damages  on  the 
plaintiff's  land,  is  a  misjoinder,  and  the 
plaintiff  should  be  compelled,  on  mo- 
tion, to  elect  upon  which  he  will  pro- 
ceed. Dougherty  v.  Wabash,  etc.,  R. 
Co.,  19  Mo.  App.  419. 

1.  Hoagland  v.  Hannibal,  etc.,  R. 
Co.,  39  Mo.  451 ;  Watkins  v.  Pierce,  10 
Mo.  App.  595 ;  McCoy  v.  Yager,  34 
Mo.  134. 

In  an  action  wherein  B.  was  plaintiff 
and  P.  was  defendant,  the  complaint 
stated  that  P.  and  X.  entered  into  a 
certain  written  contract,  whereby  X. 
agreed  to  build  a  certain  house  for  P.  for 
$3,000  compensation,  which  house  X. 
was  afterwards  to  occupy  as  a  hotel,  and 
P.  was  to  do  certain  other  things  upon 
the  premises  occupied  by  the  hotel;  that 
afterwards  X.  and  B.  entered  into  a  cer- 
tain other  written  contract,  whereby  B. 
agreed  to  build  said  house,  and  to  do 
certain  other  things  for  said  X.,  and 
was  to  receive  therefor  the  said  .$3,000 
money  compensation,  to  which  arrange- 
ment P.  orally  assented ;  that  after- 
wards P.  and  B.  entered  into  a  certain 
parol  contract,  whereby  B.  agreed  to 
furnish  extra  material  and  do  extra 
work  on  said  house  for  P.  for  other  and 
additional  compensation ;  that  B.  did 
all  he  agreed  to  do,  but  P.  did  not  pay 
him  in  full ;  that  there  still  remained 
.$350  due  on  the  written  contracts,  and 
.$1,472  on  the  parol  contract,  and  plain- 
tiff prayed  judgment  for  these  amounts. 
It  was  held  that  there  were  two  causes 
of  action  stated  in  said  complaint, 
and  said  causes  of  action  should  have 
been  separately  stated  and  numbered. 
Pierce  v.  Bicknell,  11  Kan.  262. 

Paragraphs  of  a  complaint  based  upon 
a  written  contract  cannot  be  sustained 
as  paragraphs  upon  a  parol  contract. 
Newby  v.  Rogers,  40  Ind.  9. 

Extra  Services. — A  demand  for  recov- 
ery for  extra  services  ought  not  to  be 
joined  in  the  same  paragraph  of  a  com- 
plaint for  particular  services  rendered 
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Several  Breaches. — But  there  may  be  several  breaches  of  a  single 
contract ;  and  in  such  case  one  count  is  enough  in  which  to  assign 
all  the  breaches  when  they  constitute  one  cause  of  action.^ 

6.  Several  Grounds. — A  complaint  is  not  to  be  deemed  to" unite 
several  causes  of    action,  simply  because   it   sets  forth   several 


pursuant  to  a  contract  therefor.  Kil- 
lian  V.  Eigenmann,  57  Ind.  480.  But  see 
the  case  of  Mclntjre  v.  Second  Ave.  R. 
Co.,  I  N.  Y.  Month.  L.  Bui.  17,  where 
Barrett,  J.,  denied  a  motion  to  have  the 
causes  of  action  separately  stated,  the 
complaint  being  upon  a  building  con- 
tract, and  also  for  extra  work  in  regard 
to  it,  both  claims  being  in  one  count. 

Sales. — When  a  petition  sets  forth  a 
contract  for  the  sale  and  delivery  of 
goods,  to  be  delivered  in  lots,  at  differ- 
ent times,  and  assigns  two  breaches, 
one  that  those  actually  delivered  did 
not  correspond  in  quality  with  the 
terms  of  the  contract,  the  other  that  a 
portion  contracted  for  were  not  deliv- 
ered at  all,  this  constitutes  two  distinct 
causes  of  action,  which  the  code  re- 
quires to  be  separately  stated.  Work 
V.  Mitchell,  i  Disney  (Ohio)  506. 

Each  contract  of  sale  requires  a  sep- 
arate count.  Acome  v.  American  Min- 
eral Co.,  II  How.  Pr.  (N.  Y.  Supreme 
■Ct.)  24. 

But  a  complaint  which  states  that  the 
plaintiff  sold  to  the  defendant  a  lot  of 
goods  at  a  fixed  price,  a  part  of  which 
were  delivered,  and  that  the  balance 
were  not  delivered  because  the  defend- 
ant refused  to  receive  them,  states  but 
one  cause  of  action  and  need  contain 
but  one  count.  HoUfield  v.  Black,  20 
Mo.  App.  328. 

Accounting.  —  A  complaint  alleged 
that,  on  the  dissolution  of  a  copartner- 
ship between  plaintiff  and  defendant,  a 
balance  was  struck,  and  what  was  due 
the  retiring  partner  was  left  hy  him 
with  the  defendant,  his  copartner,  as  a 
loan,  and  that  the  retiring  partner  was 
thereafter  emploj'cd  by  the  other  on  a 
salary,  and  that  upon  the  amount  due 
for  the  loan  and  salary,  various  sums 
had  been  paid  to  the  plaintiff",  and  that  a 
specified  balance  remained  due.  It  was 
held  that  the  complaint  set  forth  not  a 
single  cause  of  action  for  an  account- 
ing, but  two,  namely  the  loan  and  the 
claim  for  salary,  which,  not  arising  out 
of  the  same  transaction,  were  distinct 
causes  of  action,  and  a  motion  to  com- 
pel separate  statements  must  be  granted. 


Blanchard  v.  Jefferson,  28  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)  236. 

Notes  and  Bills. — If  several  notes  or 
bills  are  sued  on  in  the  same  complaint, 
each  promissory  note  or  bill  of  ex- 
change requires  a  separate  count.  Daw- 
son X'.  Lail,  I  Arizona  400;  Barnes  t'. 
Stevens,  62  Ind.  226;  McCoj'  v.  Yager, 
34  Mo.  134. 

But  in  Jorua  two  or  more  notes  may 
constitute  but  one  cause  of  action,  and 
may  be  embraced  in  a  single  count  of 
the  complaint.  Stadler  v.  Parmlee,  10 
Iowa  23 ;  Merritt  v.  Nihart,  ii  Iowa 
57;  Ragan  v.  Day,  46  Iowa  239. 

1.  In  Barton  County  v.  Plumb,  20 
Kan.  147,  an  action  on  a  penal  bond  to 
build  a  courthouse,  the  assignmentof  the 
various  breaches  (the  contractor  hav- 
ing failed  in  numerous  particulars  and 
details  in  building  the  courthouse)  in 
one  count  was  held  proper.  Flouston  v. 
Delahay,  14  Kan.  125;  Bond  v.  Weed 
Sewing  Mach.  Co.,  23  Kan.  121;  Mad- 
den 7'.  Smith,  28  Kan.  802;  Gripton  v. 
Thompson,  32  Kan.  370;  Roehring  v. 
Huebschmann,  34  Wis.  185. 

Action  on  Guardian's  Bond. — In  an 
action  by  a  ward  against  his  guardian, 
upon  the  latter's  bond,  for  several  dif- 
ferent breaches  of  the  condition  there- 
of, thej'  may  all  be  joined  in  one  and 
the  same  paragraph  of  the  complaint. 
Richardson  v.  State,  55  Ind.  381. 

Action  by  One  Partner  against 
Another. — An  action  was  brought  by 
theplaintifTupon  an  agreement  entered 
into  between  him  and  the  defendants, 
for  the  transaction  of  certain  business 
relating  to  the  fruit  trade ;  and  the 
complaint  alleging  the  breach  of  sev- 
eral covenants  of  the  defendants,  con- 
tained therein,  each  breach  being 
separately  numbered  and  set  out  as  a 
separate  cause  of  action,  it  was  held 
that  the  complaint  stated  but  a  single 
cause  of  action.  Madge  v.  Puig,  12 
Hun  (N.  Y.)  15. 

Duplicity. — But  it  must  be  remem- 
bered that  at  common  law  only  a  sin- 
gle breach  would  be  assigned  in  one 
count,  owing  to  the  rule  against  duplic- 
ity in  the  issue.     Jarman  v.  Windsor, 
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grounds  on  which  the  defendant  might  be  Hable  in  respect  to  the 
same  transaction.  Several  grounds  may  be  assigned  in  one 
count.*  Thus,  in  an  action  against  the  directors  or  stockholders  of 


2  Harr.  (Del.)  162.  See  article  Du- 
plicity ;  Stephen  on  Pleading  243,  258. 

1.  Durant  v.  Gardner,  10  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  445;  Price  v. 
Price,  2  Hun  (N.  Y.)  611  ;  Walters  v. 
Continental  Ins.  Co.,  5  Hun  (N.  Y.) 
343;  Richards  t;.  Kinslev  (C.  PL),  12 
N.  Y.  St.  Rep.  125;  Smith's  Estate 
(Surrogate  Ct.),  15  N.  Y.  St.  Rep.  435  ; 
Mills  V.  Barney,  22  Cal.  240. 

Discrimination  by  Carrier. — A  series 
of  illegal  discriminations  by  a  common 
carrier  against  a  shipper  constitute 
only  one  cause  of  action.  The  several 
acts  need  not  be  separately  pleaded. 
Langdon  v.  New  York,  etc.,  R.  Co., 
27  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 
166. 

Injuries  to  Person. — A  complaint 
alleging  that  the  defendantassaultedthe 
plaintiff,  dragged  him  violently  through 
the  public  streets,  imprisoned  him  in 
the  custody  of  the  sheriff,  and  restrained 
him  of  his  liberty  without  probable  or 
reasonable  cause,  whereby  he  was 
wounded,  injured  in  credit,  and  hin- 
dered in  business,  states  but  one  cause 
of  action  and  is  not  subject  to  a  motion 
to  separately'  state  and  number  causes 
of  action.  Sheldon  v.  Lake,  9  Abb. 
Pr.  N.  S.  (N.  Y.  C.  PI.)  306. 

False  Imprisonment. — An  allegation 
that  the  defendants  entered  the  plain- 
tiff's house  and  arrested  her,  and  an- 
other allegation  that  they  forcibly  re- 
moved her  therefrom  and  took  her  to 
jail,  constitute  only  one  cause  of  action. 
One  count  is  enough  to  state  this  matter 
in.  Exner  v.  Exner,  2  Abb.  N.  Cas.  (N. 
Y.  Supreme  Ct. )  108. 

Restitution  of  Property. — In  an  action 
for  restitution  of  property  sold  under 
a  mortgage,  it  may  be  alleged  that  the 
mortgage  was  usurious,  and  also,  in 
the  same  count,  that  the  sale  was  void 
for  other  reasons.  Young  v.  Edwards, 
II  How.  Pr.  (N.  Y.  Supreme  Ct.)  201. 

BreacL  of  Promise  and  Seduction.— 
The  same  count  of  the  complaint  may 
allege  a  breach  of  promise  and  also 
seduction,  for  the  purpose  of  enhancing 
damages.  Cole  v.  Hoeburg,  36  Kan. 
263. 

Libel  and  Malicious  Prosecution. — 
Where  the  complaint  set  forth  a  series 
of  acts  on  the  part  of  the  defendant,  all 


aimed  at  and  seeming  and  charged  to 
be  for  effecting  one  object,  the  different 
acts  being  the  publication  of  a  libel 
against  the  plaintiff,  and  maliciously 
causing  his  arrest,  it  was  held  that  a 
demurrer  interposed  tq  the  complaint  on 
the  ground  that  there  was  an  improper 
joinder  of  causes  of  action,  and  that 
the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action, 
was  properly  overruled.  Watts  v. 
Hilton,  3  Hun  (N.  Y.)  606. 

Single  Equitable  Cause  of  Action. — 
The  plaintiff  claimed  to  be  entitled  to 
a  fund  which  his  testator  had  a  right  to 
dispose  of  under  the  will  of  S.  The 
executors  of  S.  were  by  the  complaint 
called  upon  to  account;  these  executors 
were  alleged  to  have  distributed  some 
of  the  fund  to  some  of  the  defendants, 
and  such  defendants  as  received  it  were 
called  upon  to  return  it.  It  was  held 
that,  in  equity,  these  allegations  were 
a  statement  of  but  one  cause  of  action ; 
and  that  the  court  properly  refused  to 
direct  the  plaintiff  to  state  and  number 
separately  the  causes  of  action  alleged 
in  the  complaint  against  the  various 
parties  defendant.  Leary  xk  Melcher 
(Supreme  Ct.),  38  N.  Y.  St.  Rep.  774. 

Wrongful  Taking  of  Property.  —  A 
complaint  which  alleges  in  a  single 
count  the  wrongful  taking  and  deten- 
tion of  certain  specified  goods  and  a 
refusal  to  deliver  them  on  demand, 
does  not  set  forth  two  or  more  causes 
of  action,  although  such  goods  were 
sold  to  defendant's  assignor  at  different 
times  and  delivered  at  different  places. 
Ackerman  v.  O'Gorman  (Supreme 
Ct.).  25  N.  Y.  St.  Rep.  170. 

Conversion. — The  complaint  alleged, 
as  a  first  cause  of  action,  an  usurious 
loan  of  money,  and  the  execution  and 
delivery  of  a  chattel  mortgage  to  secure 
it ;  that  the  mortgage  was  void  and 
that  it  should  be  surrendered  and  can- 
celed. It  then  set  forth,  as  a  second 
cause  of  action,  that  the  plaintiff  owned 
certain  articles  of  personal  property 
which  were  included  in  the  said  mort- 
gage ;  that  the  defendant,  without 
process  of  law,  wrongfully  took  this 
property  from  the  possession  of  the 
plaintiff  and  unjustly  detained  it.  Held, 
that  the  complaint  set  forth  but  a  single 
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a  corporation,  seeking  to  charge  them  personally  with  the  debt  of 
the  corporation,  the  complaint  is  not  to  be  deemed  as  uniting  sev- 
eral causes  of  action  in  one  count,  because  it  sets  forth  several 
grounds,  on  either  of  which  the  defendants  would  be  liable.^ 

Several  Fraudulent  Acts. — And  there  may  be  several  fraudulent  acts 
alleged,  which  together  and  in  the  aggregate  give  a  cause  of  action 


cause  of  action,  for  the  taking  and  con- 
version of  the  property.  That  the 
statements  as  to  the  \%a.n  and  chattel 
mortgage  were  made  to  disclose  the 
plaintiff's  title  to  the  property,  and 
amounted,  legally,  simply  to  an  allega- 
tion of  their  ownership  by  them. 
Welch  V.  Piatt,  32  Hun  (N,  Y.)  195. 

One  Continuing  Act. — While  different 
claims  may  not  be  united  in  a  single 
cause  of  action  by  stating  them  together 
instead  of  separately,  it  is  well  estab- 
lished that  where  the  facts  alleged  are 
all  parts  of  one  continuing  act,  creat- 
ing a  single  cause  of  action,  they  may 
be  united.  Newcombe  v.  Chicago,  etc., 
R.  Co.  (Supreme  Ct.),  28  N.  Y.  St. 
Rep.  716. 

Promise. — A  complaint  by  the  maker 
of  a  note  against  the  payee,  alleging 
that  it  was  given  as  an  accominodation 
note,  with  an  agreement  that  the 
amount  might,  if  the  maker  desired,  be 
applied  on  a  contract  he  had  made  to 
purchase  land  of  the  payee,  that  the 
latter  was  unable  to  convey,  wherefore 
plaintiff  rescinded,  but  was  compelled 
to  pay  the  note  to  a  transferee  of  the 
payee,  states  but  one  cause  of  action, 
which  may  be  embraced  in  one  count. 
Everitt  v.  Conklin,  90  N.  Y.  645. 

A  party  may  allege  and  prove  as 
many  promises  as  he  vnn.y  have,  to  pay 
the  debt  sued  for,  if  they  are  valid, 
separate,  and  distinct  undertakings. 
Walsh  V.  Kattenburgh,  8  Minn.  127. 

1.  Durant  v.  Gardner,  10  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  445. 

False  Report  and  Nonpayment  for 
Stock. — The  complaint  alleged  that  the 
defendant  was  one  of  the  incorporators 
of,  and  a  director  in,  a  certain  domestic 
corporation;  that  the  plaintiff  was  a 
judgment  creditor  thereof;  that  defend- 
ant was  a  stockholder  of  said  corpora- 
tion, but  that  he  had  not  fully  paid  for 
his  stock.  It  also,  alleged  that  defend- 
ant had  signed  an  annual  report  of  said 
corporation  which  had  been  duly  filed 
in  the  secretary  of  state's  office,  and  that 
said  report  was  false  in  material  partic- 
ulars, and  demanded  judgment  against 
defendant  on  demurrer.  It  was  held  that 


there  was  but  one  cause  of  action  stated 
in  the  complaint.  Richards  v.  Kinsley 
(C.  PI.),  12  N.  Y.  St.  Rep.  126. 

Judgment  and  Costs. — In  an  action  to 
enforce  the  individual  liability  of  a 
stockholder,  a  claim  arising  upon  a 
judgment  against  the  corporation,  and 
also  a  claim  arising  upon  a  judgment 
for  costs  on  appeal  from  such  judg- 
ment, together  constitute  but  one  cause 
of  action  and  need  not  be  separately 
stated.  Doctor  v.  Guggenheim,  Daily 
Reg.  Feb.  20,  1884. 

Negligence  and  Participation. — In  an 
action  against  the  directors  of  a  bank, 
the  complaint  may  assign  in  one  count 
various  acts  of  negligence  and  also 
participation  in  the  frauds  of  an  officer 
by  means  of  which  the  bank's  funds 
were  embezzled.  Smith  v.  Rathbun, 
22  Hun  (N.  Y.)  150. 

Comfare  the  case  of  Dickens  v.  New 
York  Cent.  R.  Co.,  13  How.  Pr.  (N. 
Y.  Supreme  Ct.)  228,  where  it  is  held 
that  a  cause  of  action  for  carelessness 
and  negligence,  by  means  of  which  in- 
jurj'  and  death  ensued,  may  and  should 
be  stated  in  one  count  of  the  com- 
plaint. 

The  Doctrine  Denied. — The  doctrine 
stated  in  th6  text,  that  several  grounds 
to  charge  a  stockholder  with  the  debt 
of  the  corporation  are  only  one  cause  of 
action,  has  been  denied.  Thus,  it  has 
been  held  that  a  complaint  setting  forth 
in  one  count  facts  to  charge  defendant, 
as  a  stockholder  of  a  manufacturing 
corporation,  with  a  debt  of  the  corpora- 
tion, because  of  a  failure  to  make  and 
record  the  certificate,  and  also  to 
charge  him,  as  trustee,  with  the  debt, 
because  of  a  failure  to  file  an  annual 
report,  contains  two  separate  and  dis- 
tinct causes  of  action  which  may  not  be 
united.  Wiles  v.  Suydam,  64  N.  Y.  173. 

And  it  has  also  been  held  that  the 
liabilities  imposed  by  statute  upon  trus- 
tees, for  making  false  reports  and  al- 
lowing the  indebtedness  of  the  corpora- 
tion to  exceed  its  capital  stock,  are,  in 
their  nature,  penal,  and  each  act  of  this 
character  enters  into  and  becomes  a 
separate  cause  of  action.     Anderson  T-. 
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for  fraud.  All  the  various  fraudulent  acts  and  representa- 
tions relative  to  the  same  transaction  may  be  set  forth  in  one 
count.* 


Speers,8  Abb.  N.Cas.  (N.  Y. Supreme 
Ct.)  382. 

1.  Kelly  V.  Gould  (Supreme  Ct.), 
2  N.  Y.  Supp.  600;  Donovan  v.  Dun- 
ning, 69  Mo.  436;  Bobb  1'.  Bobb,  76 
Mo.  419;  Tucker  v.  Tucker,  29  Mo.  350. 

Conspiracy. — The  complaint  alleged 
that  defendant,  T.,  who  was  one  of  a 
board  of  audit,  unlawfully  conspired 
with  others  to  procure  false  and  ficti- 
tious claims  to  be  set  up,  allowed  and 
paid ;  that,  in  pursuance  thereof,  such 
claims  were  certified  by  the  members 
of  the  board  as  audited  and  allowed, 
in  apparent  compliance  with  the  stat- 
ute, when  in  fact  they  were  not  exam- 
ined or  audited,  and  upon  such  cer- 
tificates they  were  paid.  The  complaint 
was  held  to  state  but  one  cause  of 
action,  /'.  <?.,  the  fraudulently  obtaining 
the  money.  People  v.  Tweed,  63  N. 
Y.  194. 

Money  Obtained  by  Fraud. — The  com- 
plaint set  forth  in  one  count  different 
acts  of  fraud  in  obtaining  payment  of 
many  different  fraudulent  claims  at  dif- 
ferent times.  It  was  held  that  the  com- 
plaint did  not  show  distinct  causes  of 
action  requiring  to  be  separately  stated. 
People  V.  Tweed,  63  N.  Y.  194. 

Induced  to  Marry. — A  complaint  con- 
taining allegations  showing  a  series  of 
fraudulent  acts,  necessary  either  to  the 
statement  of  the  cause  of  action  or  in 
aggravation  of  damages,  by  which  the 
plaintiff  has  been  induced  to  marry  the 
defendant,  contains  but  one  cause  of  ac- 
tion. Price  r>.  Price, 2  Hun  (N.  Y.)  611. 

Malicious  Abuse  of  Process. — A  com- 
plaint alleging  that  defendant  led  plain- 
tiff into  making  a  hard  and  uncon- 
scionable lease,  and  then,  after  plaintiff' 
had  sown  crops,  turned  him  off,  and 
procured  his  arrest  on  a  malicious 
charge  of  embezzlement,  and  took  pos- 
session of  his  household  goods,  etc., 
and  that  all  these  acts  were  in  pursu- 
ance of  defendant's  plan  to  defraud 
plaintiff,  states  but  one  cause  of  action. 
Bebinger  t'.  Sweet,  i  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)  263. 

Setting  Aside  Conveyance.  —  In  an 
action  to  set  aside  a  convevance  of  real 
estate  and  an  assignment  of  a  certain 
claim  as  made  in  fraud  of  creditors,  the 
complaint  also  alleged   the  confession 


of  a  judgment,  without  consideration, 
in  favor  of  one  of  the  defendants,  after 
the  conveyance,  but  prior  to  plaintiff's 
judgment,  with  intent  to  hinder,  delay, 
and  defraud  creditors.  It  was  held  that 
but  one  cause  ot"  action  was  set  forth  in 
the  complaint.  Merchants'  Bank  v. 
Thalheimer,  23  N.  Y.  Wkly.  Dig.  116. 

It  seems  that  several  conveyances, 
made  in  pursuance  of  a  common  design 
to  defraud  the  creditors  of  the  grantor, 
may  be  attached  by  a  judgment  creditor 
of  such  grantor  in  a  single  action,  but 
that  the  cause  of  action  upon  which  the 
whole  fabric  of  the  right  of  recovery 
rests,  is  the  fraudulent  intent  or  scheme 
of  the  grantor  to  dispose  of  his  property 
with  intent  to  hinder,  delay  and  defraud 
creditors;  and,  although  there  may  be 
divers  conveyances  in  perfecting  this 
scheme,  still  the  Avhole  foundation  of 
the  action  is  the  scheme  itself,  and 
hence  there  is  but  one  cause  of  action, 
to  be  stated  in  one  count,  although  it 
may  affect  different  individuals  differ- 
ently. Marx  V.  Tailer,  12  Civ.  Pro. 
Rep".  (N.    Y.  Supreme  Ct.)  226. 

A  complaint  in  a  judgment  creditor's 
action  to  set  aside  a  conveyance  as 
fraudulent  contained  an  allegation  that 
by  virtue  of  the  conveyance  the  grantee 
became  the  real  party  in  interest  in  the 
action  in  which  the  judgment  was  ob- 
tained, and  was  liable  for  the  costs 
thereof,  but  that  because  such  convey- 
ance was  made  before  docketing  the 
judgment,  said  grantee  held  the-  lands 
apparently  free  of  the  lien  of  said  judg- 
ment, and  claimed  that  it  was  not  a  lien. 
It  was  heW  that  but  one  cause  of  action 
was  stated.  Reed  z\  Davis,  14  N.  Y. 
Wkly.  Dig.  516. 

PartnersMp  Accounting. — The  com- 
plaint alleged  that  a  partnership  existed 
between  the  partners,  that  no  settlement 
had  been  had,  and  that  a  cei-tain  sale  of 
the  partnership  goods  made  by  defend- 
ant was  fraudulent ;  and  asked  for  an 
accounting,  that  the  joint  property  be 
sold,  debts  paid  and  the  surplus  divided, 
that  said  sale  be  adjudged  void  as  to 
plaintiff,  and  that  defendant  be  required 
to  account  for  the  value  of  the  property 
so  sold  and  for  property  sold  by  plain- 
tiff" to  defendant,  which,  in  fact,  was 
partnership   property  which  defendant 
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Eecovery  of  Penalty. — Likewise,  where  a  penalty  is  sought  to  be 
recovered,  the  complaint  may  in  one  count  assign  all  the  various 
grounds  which  have  occasioned  the  penalty.* 

Quo  Warranto. — And  an  information  in  the  nature  of  quo  warranto 
may  in  one  count  assign  all  the  grounds  of  forfeiture  of  a  cor- 
porate franchise.* 


had  taken  with  plaintiff's  consent.  It 
was  held  that  these  allegations  related 
to  the  joint  dealings  of  the  parties  and 
constituted  but  one  cause  of  action,  viz., 
for  an  accounting  of  the  partnership 
transactions,  and  that  a  motion  to  sep- 
arately state  and  number  the  causes  of 
action  did  not  lie.  Ketchum  v.  Lewis 
(Supreme  Ct.),  46  N.  Y.  St.  Rep.  S43. 
1.  Lehnen  v.  Purvis,  55  Hun  (N.  Y.) 

535- 
Action  by  Stockholder  for  Penalty. — 

Where  a  statute  requires  a  mining  com- 
pany to  post  a  monthly  balance  sheet 
each  month  in  its  office,  and  provides 
that  upon  its  failure  so  to  do,  it  shall  be 
liable  in  an  action  bj  a  stockholder  in 
the  penal  sum  of  one  thousand  dollars,  in 
such  an  action  by  a  stockholder  a  com- 
plaint which  alleges  in  one  count  more 
than  one  failure  on  the  part  of  the  com- 
pany to  make  the  required  posting,  and 
seeks  to  recover  a  penalty  of  one  thou- 
sand dollars  for  each  failure,  does  not 
join  several  distinct  causes  of  action. 
Loveland  v.  Garner,  71  Cal.  541. 

Penal  Bond. — In  an  action  on  a  penal 
bond,  where  the  breach  alleged  was 
that  one  of  the  defendants,  who  was 
the  principal  obligor,  had  failed  to  pay 
over  to  the  plaintiff,  who  was  the 
obligee,  certain  money  which  the  bond 
required  should  be  paid,  and  it  was 
shown,  .by  the  petition  and  its  exhibits, 
that  this  money  was  merely  a  balance 
due  on  several  items  of  account,  all  cov- 
ered by  the  bond,  it  was  held  that  only 
one  cause  of  action  was  stated.  Bond  xi. 
Weed  Sewing  M'ach.  Co.,  23  Kan.  iig. 

Refusal  to  Discharge  Mortgage. — After 
stating  facts  intended  to  bring  the  case 
within  the  statute  giving  a  penalty  for 
refusal  to  discharge  a  mortgage,  the 
complaint  stated  that  it  "further  alleges 
that  the  defendant  is  indebted  to  the 
plaintiff  in  the  sum  of  one  hundred  dol- 
lars, according  to  the  provisions  of  sec- 
tion 2256,  Rev.  Stat.,  as  amended  by 
chapter  100,  Laws  of  1883."  It  was  held 
that  this  allegation  could  not  be  con- 
strued as  stating  a  separate  and  inde- 
pendent cause  of  action.  Crumbly  v. 
Bardon,  70  Wis.  3S5, 


Section  of  a  Statute. — Numerous  vio- 
lations of  a  single  subdivision  of  a  sec- 
tion of  a  statute  may  be  alleged  in  one 
count.  But  there  should  be  a  separate 
count  for  violations  of  a  distinct  sub- 
division. Gaffney  v.  Colvill,  6  Hill 
(N.  Y.)  567. 

Damages  and  Penalty. — In  an  action 
by  the  grantors  in  a  deed  of  trust, 
against  the  trustee  and  the  holder  of 
the  notes  secured  by  the  deed,  for  re- 
fusing to  release  the  lands  covered  by 
the  deed  after  the  payment  of  the  notes, 
the  petition  stated  that  the  plaintiffs 
were  thereby  prevented  from  selling 
the  lands  at  remunerative  prices,  and 
in  the  meantime  they  had  greatly  de- 
preciated in  value,  to  plaintiffs'  damage 
one  thousand  dollars;  that,  owing  to 
the  existence  of  this  apparent  incum- 
brance, plaintiffs  were  unable  to  meet 
their  pecuniary  liabilities,  so  that  judg- 
ments were  obtained  against  them,  and 
the  lands  were  sold  under  executions 
at  a  sacrifice,-  to  plaintiffs'  damage  five 
hundred  dollars ;  and,  further,  that, 
hy  virtue  of  the  statute,  defendants  had 
become  liable  to  paj'  plaintift's  ten  per 
cent  on  the  amount  of  the  notes. 
There  was  but  one  prayer  for  judg- 
ment, and  that  was  for  the  aggregate 
sum  of  the  damages  and  the  penalty. 
On  demurrer  to  this  petition  for  mis- 
joinder of  causes  of  action,  the  court 
held  that  the  claims  for  damages 
constituted  one  cause  of  action,  and 
the  claim  for  the  penalty  another,  and 
that  thev  should  have  been  set  out  in 
separate  counts.  Scott  v.  Robards,  67 
Mo.  289. 

2.  Thus,  the  several  particulars  of 
the  defendant's  abuse  of  its  franchises 
alleged  in  the  information  (its  having 
its  principal  office  in  another  state,  its 
keeping  its  records  there,  and  the  fact 
that  its  officers  reside  there),  are  not 
distinct  causes  of  action.  State  v.  Mil- 
waukee, etc.,  R.  Co.,  45  Wis.  580. 

Ouster  from  an  Office. — In  the  case  of 
People  f.  Piatt  (Supreme  Ct.),  10  N. 
Y.  St.  Rep.  718,  which  was  an  informa- 
tion in  the  nature  of  a  writ  of  quo  war- 
ranto, to  inquire  by  what  authority  the 
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New  Facts — Separate  ReUef. — But  while  the  principle  is  well  settled 
that  there  may  be  several  grounds  to  support  one  cause  of  action, 
all  of  which  may  be  assigned  in  one  count,  still  new  allegations  of 
fact  constitute  a  separate  cause  of  action,  requiring  a  separate 
count,  when  they  tend  to  establish  for  the  complainant  a  right  to 
relief  separate  and  distinct  from  the  relief  to  which  he  might  have 
been  entitled  from  proof  of  other  facts  previously  alleged. ^ 


defendant  supported  his  claim  to  an 
office  of  which  he  was  in  possession, 
the  complaint  was  drawn  as  if  there 
were  two  causes  of  action.  It  was  held 
that  it  was  impossible  to  make  two 
causes  of  action  out  of  a  litigation 
over  the  single  question  whether  the 
defendant  lawfully  held  a  certain  office 
at  the  commencement  of  the  action ; 
that,  whatever  facts  tended  to  show 
that  he  did  or  did  not  lawfully  hold 
that  office  at  that  time,  those  facts  bore 
on  that  one  cause  of  action. 

1.  Smith's  Estate  (Surrogate  Ct.),  15 
N.  Y.  St.  Rep.  435;  Barker  t'.  Clark,  12 
Abb,  Pr.  N.  S.  (Brooklyn  City  Ct.) 
106;  Trenndlich  v.  Hall,  7  Civ.  Pro. 
Rep.  (N.  Y.  Supreme  Ct.)  62;  Evans 
V.  Kalbfleisch,  16  Abb.  Pr.  N.  S.  (N. 
Y.  Super.  Ct.)  13;  Benedict  v.  Sey- 
mour, 6  How.  Pr.  (N.  Y.  Supreme  Ct.) 
298;  Teal  V.  Yost  (Super.  Ct.),  22  N. 
Y.  St.  Rep.  415;  Krower  v.  Reynolds, 
99  N.  Y.  248;  House  v.  Babcock  (Su- 
preme Ct.),  43  N.  Y.  St.  Rep.  500; 
Costikyan  v.  Travelers'  Ins.  Co.  (Su- 
preme Ct.),  12  N.  Y.  Supp.  413;  Bate- 
man  V.  Fortv-second  St.,  etc.,  R.  Co. 
(C.  PL),  5  N.  Y.  Supp.  13;  McMahon 
V.  Second  Ave.  R.  Co.,  75  N.  Y.  231. 

Money  Loaned  and  Salary. — A  com- 
plaint alleged  the  dissolution  and  set- 
tlement of  accounts  of  a  partnership 
and  that  the  balance  found  due  to 
plaintiff's  testator  remained  on  deposit 
as  a  loan  to  defendant,  and  that  sub- 
sequently testator  was  employed  by 
defendant ;  that  various  sums  were 
paid,  and  that  a  certain  sum  remained 
due.  It  was  held  that  the  complaint 
stated  two  causes  of  action,  one  for 
money  loaned  and  one  for  salary,  and 
that  the}'  should  be  separately  stated 
and  numbered.  Blanchard  v.  Jefferson 
(Supreme  Ct.),  43  N.  Y.   St.  Rep.  799. 

Based  upon  Covenant  and  Statute.— In 
an  action  brought  to  compel  the  de- 
fendant to  construct  a  proper  farm 
crossing,  the  complaint  contained  two 
counts,  one  based  upon  the  covenant 
contained  in  the  deed  and   one  upon 


the  statute  giving  the  proprietors  of 
lands  through  which  a  railroad  runs 
the  right  to  have  a  suitable  farm  cross- 
ing constructed  by  the  road.  The 
court  held  that  the  refusal  to  compel 
the  plaintiffs  to  elect  upon  which  count 
they  would  rely,  was  proper,  as  the 
two  counts  were  not  inconsistent  and 
each  stated  a  separate  ground  for  the 
relief  demanded.  Haynes  v.  Buffalo, 
etc.,  R.  Co.,  38  Hun  (N.  Y.)  17. 

Trespass  and  Assault  and  Battery. — 
The  complaint  alleged,  among  other 
things,  "that  the  defendant  and  divers 
other  persons,  at  the  town  of  Tully, 
said  county,  on  or  about  the  3otIi  day 
of  September,  1885,  in  the  night  time 
and  after  the  said  plaintiff  had  retired, 
and  while  she  was  in  bed,  did  wrong- 
fully, wilfully,  maliciously,  feloniously, 
burglariously,  riotously  and  notori- 
ously break  and  enter  the  dwelling 
house  and  premises  then  occupied  by 
the  said  plaintiff  as  a  dwelling,  in  said 
town  of  Tully,  and  did  then  and  there 
injure,  break  and  destroy  the  said 
building  and  property  and  furniture  in 
and  about  said  dwelling,  and  did  make 
loud  and  boisterous  noises,  and  did 
then  and  there  threaten,  insult,  assault, 
beat,  wound,  terrify,  frighten  and  injure 
this  plaintiff  in  mind,  person  and 
health,  so  that  she  became  frightened, 
sick,  feeble  and  sore,  and  so  remained 
for  a  long  space  of  time,  whereby  she 
has  sustained  damages  in  the  sum  of 
five  thousand  dollars."  A  motion  to  re- 
quire the  plaintiff  to  serve  an  amended 
complaint  setting  forth,  in  one  count, 
the  facts  constituting  her  cause  of  action 
for  trespass  to  real  and  personal  prop- 
erty, and  in  another  count  the  facts  con- 
stituting her  cause  of  action  for  assault 
and  battery,  was  denied,  upon  the 
ground  that  but  one  cause  of  action, 
namely,  trespass,  was  alleged  in  the 
complaint.  The  court  held  this  to  be 
error ;  that  the  first  part  of  the  com- 
plaint stated  a  cause  of  action  for 
breaking  and  entering  the  plaintiff's 
dwelling  house  and  injuring  the  build- 
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7.  Two  Causes 
where  there  are 
cause  of  action, 

8.  FuURelief.- 
more  than  one 
than  one  count 
be  granted  him 


of  Action  and  One  Relief. — There  may  be  a  case 

two  causes  of  action  and  but  one  relief.     Each 

though,  must  be  expressed  in  a  separate  count.^ 

— One  cause  of  action  may  entitle  the  plaintiff  to 

kind  of  relief.     But  this  does  not  require  more 

All  the  relief  to  which  the  party  is  entitled  may 

on  his  single  cause  of  action,  stated  in  one  count.* 


ing  and  property  and  furniture ;  that 
the  other  portion  stated  a  cause  of  action 
for  assault  and  battery  to  and  upon  the 
person  of  the  plaintiff;  that  each  of  said 
separate  causes  of  action  should  have 
been  separately  stated  and  numbered. 
Gunn  V.   Fellows,  41  Hun  (N.  Y.)  257. 

Duplicity. — At  common  law,  before 
there  were  any  ameliorating  rules  or 
statutes,  the  rule  which  did  not  allow 
pleadings  to  be  double,  inhibited  the 
declaration  from  alleging  in  one  count 
several  distinct  matters,  by  any  one  of 
which  the  cause  of  action  was  suffi- 
ciently supported.  Stephen  on  Plead- 
ing 242,  258.     See  article  Duplicity. 

To  render  a  pleading  double  under 
the  code  of  procedure,  there  must  be 
in  substance  two  good  causes  of  action 
in  one  count.  Booher  v.  Goldsbor- 
ough,  44  Ind.  490. 

An  account  of  various  items  may  be 
alleged  as  a  single  cause  of  action, 
though  the  items  accrued  at  different 
times;  and  an  averment  of  a  promise  is 
not  necessary  in  order  to  avoid  the 
objection  of  duplicity,  but  is  redundant. 
Dows  V.  Hotchkiss,  lo  N.  Y.  Leg.  Obs. 
281. 

1.  Contract  and  Tort. — Thus,  the 
complaint  asked  damages  for  horses 
killed  by  defendant's  train,  and  counted 
upon  two  distinct  wrongful  acts  as 
causes  of  the  killing ;  first,  neglect  to 
keep  in  repair  a  fence  as  required  by 
contract ;  and  second,  negligence  in 
running  the  train.  A  motion  to  require 
plaintiff  to  elect  whether  he  would 
rely  upon  the  breach  of  contract  or 
the  tort,  was  overruled  by  the  trial 
court.  It  was  held  that  the  doctrine  of 
election  applies  where  one  wrongful 
act  is  charged,  and  the  plaintiff  is  en- 
titled to  treat  it  as  having  either  of  two 
natures.  But  the  addition  of  a  tort  to 
a  separate  and  distinct  act  in  violation 
of  contract  does  not  deprive  the  injured 
party  of  the  right  to  complain  at  the 
same  time  of  both  wrongs,  but  he  can- 
not recover  double  damages.  Railway 
Co.  V.  Hedges,  41  Ohio  St.  233. 


In  Craft  Refrigerating  Machine  Co. 
t'.  Quinnipiac  Brewing  Co.,  63  Conn. 
562,  it  was  held  that  where  there  are 
two  causes  of  action  and  but  one  relief 
claimed,  it  is  optional  in  the  plaintiff 
to  use  one  or  two  counts. 

2.  Hammond  7'.  Cockle,  2  Hun  (N. 
Y.)  495,  where  it  was  held  that  plain- 
tiff was  entitled  to  three  kinds  of  relief 
on  his  single  cause  of  action.  Warner 
T'.  Callender,  20  Ohio  St.  190;  Wood- 
ard  V.  Holland  Medicine  Co.  (Buffalo 
Super.  Ct.),  39  N.  Y.  St.  Rep.  411. 

Accounting. — Where  suit  is  brought 
by  one  of  two  partners  against  the 
other,  to  obtain  an  accounting  and 
payment  of  a  balance  justly  due  from 
the  defendant  to  the  plaintiff,  and  to 
set  aside  as  fraudulent  a  release  from 
liability  as  such  partner  executed  by 
the  plaintiif  to  the  defendant,  a  third 
person  who  has  fraudulentlj-,  and  with- 
out consideration,  obtained  from  the 
defendant  portions  of  the  partnership- 
property,  may  also  be  made  a  party,  in 
order  to  subject  the  property  so  held  by 
him  to  the  payment  of  any  balance  due 
from  the  defendant  to  the  plaintiff. 
The  cause  of  action  is  single,  viz.,  the 
right  to  an  accounting  and  an  applica- 
tion of  the  partnership  property  to  the 
payment  of  the  sum  due  from  the 
defendant.  Wade  v.  Rusher,  4  Bosw.. 
(N.  Y.)  537. 

The  complaint  alleged  an  agreement 
between  plaintiff  and  defendant,  the 
latter  acting  in  behalf  of  a  corporation, 
that  the  corporation  should  pay  a 
certain  percentage  of  the  receipts  de- 
rived from  the  sales  of  the  products  of 
certain  patents  owned  by  plaintiff; 
that  periodical  statements  of  the  sales 
should  be  rendered;  that  on  failure  to 
pay,  defendant  could  sue  the  corpora- 
tion. The  complaint  further  averred  a 
default  in  the  performance  of  the 
agreement  on  defendant's  part,  and 
asked  for  an  accounting,  for  a  judg- 
ment against  defendant,  and  for 
other  relief.  It  was  held  that  but  one 
cause  of  action   was   stated.     Good   v^ 
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Thus,  in  a  suit   on  a  note  secured  by  mortgage,  the  note  and 
mortgage    together    constitute  only  one  cause   of    action,    and 


Daland  (Supreme  Ct.),  25  N.  Y.  St. 
Rep.  496. 

In  the  complaint  in  an  action 
against  the  administrator  of  a  deceased 
agent,  to  compel  an  accounting,  etc., 
the  plaintiff  may  ask  judgment  against 
the  administrator  individually  for  the 
pa^'ment  of  moneys,  and  the  delivery  of 
books  and  spiecific  property,  belonging 
to  plaintiff,  Avhich  came  to  the  de- 
ceased as  such  agent,  and  which  the 
defendant  has  possession  of  and  refuses 
to  deliver.  This  is  not  joining  two 
causes  of  action.  Day  f.  Stone,  15 
Abb.  Pr.  N.  S.  (N.  Y.  C.  PL)  138. 

Cancellation. — A  complaint  by  a 
debtor  to  have  his  obligations  delivered 
up  and  canceled,  and  an  account  of 
the  securities  pledged  for  them,  and 
payment  of  the  overplus,  states  but  a 
single  cause  of  action.  Cahoon  v. 
Utica  Bank,  7  N.  Y.  486. 

Where  the  complaint  in  an  action 
alleged  that  the  plaintiff  was  the 
owner  of  two  certain  bonds  of  a  rail- 
road company,  and  deposited  them 
with  a  committee  of  bondholders,  upon 
an  agreement  that  he  should  receive, 
upon  the  surrender  of  a  certificate  de- 
livered to  him  therefor,  after  the  re- 
organization of  such  company,  two 
bonds  of  equal  par  value  of  a  new  cor- 
poration to  be  formed;  that  the  re- 
organization had  been  effected,  and 
that  one  C,  who  was  made  a  party  de- 
fendant, claimed  to  be  entitled  to  such 
bonds  of  the  new  corporation,  and  to 
hold  a  certificate  for  bonds  numbered 
the  same  as  those  deposited  by  the 
plaintiff,  and  that  the  railroad  com- 
pany threatened  to  issue  such  bonds  to 
C,  and  praj'ed  judgment  to  compel 
the  delivery  of  the  bonds  to  the  plain- 
tiff, and  that  the  railroad  company  be 
enjoined  from  issuing  bonds  to  C  pen- 
dente lite,  and  for  the  cancellation  of 
C.'s  alleged  certificate,  it  was  held  that 
the  complaint  set  up  only  one  cause  of 
action.  Turner  v.  Conant,  10  Civ.  Pro. 
Rep.  (N.  Y.  Supreme  Ct.)  192. 

Injunction  and  an  Account. — A  com- 
plaint in  the  nature  of  a  bill  in  equity 
for  an  injunction,  and,  incidentally,  for 
an  account,  states  but  one  cause  of  ac- 
tion. Converse  v.  Hawkins,  31  Ohio 
_  St.  209. 

Against  Heir  for  Debt  of  Ancestor. — A 
complaint  against  heirs  for  the  debt  of 


their  ancestor,  founded  on  the  statute, 
but  alleging  that  the  lands  descended 
had  been  sold,  and  seeking  to  reach 
the  proceeds,  constitutes  but  a  single 
cause  of  action.  Hentz  v.  Phillips,  23 
Abb.  N.  Cas.   (N.  Y.  Supreme  Ct.)  16. 

Judgment.  —  The  complaint  alleged 
the  execution  of  a  bond  and  mortgage, 
the  subsequent  purchase  of  the  mort- 
gaged premises  by  defendant,  and  his 
acceptance  of  a  deed  thereof,  which 
contained  a  covenant  whereby  he  as- 
sumed and  agreed  to  pay  the  mortgage 
in  consideration  of  the  conveyance,  the 
foreclosure  of  the  mortgage  by  action 
in  another  state  where  the  mortgaged 
premises  were  located,  and  the  due  re- 
covery of  a  judgment  in  said  action 
against  defendant  upon  his  covenant, 
for  a  deficiency;  judgment  was  asked 
for  the  amount  of  the  deficiency.  The 
answer  of  defendant  admitted  the  facts 
alleged  as  to  making  the  covenant,  but 
denied  the  judgment.  On  the  trial  the 
plaintiffs  offered  no  proof  as  to  the 
judgment,  but  rested  on  the  admissions 
as  to  the  covenants;  defendant  moved 
for  a  nonsuit,  which  was  denied  on  the 
ground  that  the  complaint  set  up  two 
causes  of  action,  one  on  the  covenant, 
the  other  on  the  judgment.  It  was 
held  that  this  was  error;  that  but  a 
single  cause  of  action  was  set  up,  /.  e., 
upon  the  judgment,  and  that  the  motion 
should  have  been  granted.  Krower  7'. 
Reynolds,  99  N.  Y.  245. 

Loss  of  Service  and  Setting  Aside  Re- 
lease.— In  an  action  for  -the  loss  of 
services  of  plaintiflf's  servant,  the  com- 
plaint may  in  one  count  both  claim  the 
damages  and  also  seek  to  set  aside  a  re- 
lease of  the  cause  of  action  because 
obtained  by  fraud.  Jackson  v.  Brown 
(Supreme  Ct.),  57  N.  Y.  St.   Rep.  272. 

Partition. — An  action  was  brought  to 
have  a  trust,  attempted  to  be  created  by 
the  testator,  declared  void,  and  the 
heirs  at  law  declared  owners  as  tenants 
in  common  of  the  real  estate  left  bj'  the 
deceased.  The  complaint  alleged  that 
the  executor  attempted  to  convey  to 
the  defendants  a  certain  portion  of  the 
said  real  estate,  which  conveyance  was 
made  without  authority,  and  that  the 
title  to  said  premises  still  remained 
in  the  heirs  at  law,  and  prayed  for  a 
judgment  adjudging  the  said  deed  to  be 
void    and    for    a  partition    of  the    real 
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consequently  a  personal  judgment  and  foreclosure  may  both  be 
sought  in  one  count. ^ 


estate  amongst  the  heirs.  It  was  held 
that  but  one  cause  of  action  was  set 
forth.  Henderson  v.  Henderson,  44 
Hun  (N.  Y.)  420. 

At  a  partition  sale  of  real  property 
of  a  decedent  it  was  agreed  by  the 
parties  thereto  that  a  stated  sum  of 
money  should  remain  in  the  hands  of 
a  depository  as  real  property,  to  satisfy 
claims  against  the  estate  of  the  dece- 
dent, for  which  the  personal  property 
in  the  hands  of  theadministratrix  might 
not  be  sufficient,  and  for  which  the  real 
property  of  the  dfecedent  might  be  sold. 
Plaintiff  brought  an  action  as  a  creditor 
of  the  decedent,  to  be  paid  from  the 
fund  thus  set  apart,  and  prayed  that  if 
his  pro  rata  share  thereof  might  not  be 
sufficient  for  the  satisfaction  of  his 
claim,  he  might  recover  judgment  for 
the  balance  from  the  heirs  at  law  in 
the  proportion  in  which  they  inherited, 
and  to  the  extent  of  such  inheritance. 
It  was  held  that  only  one  cause  of  ac- 
tion was  set  out'.  U.  S.  Life  Ins.  Co. 
V.  Jordan,  21  Abb.  N.  Cas.  (N.  Y.  Su- 
preme Ct.)  330. 

Setting  Aside  Conveyances. — Trying 
to  get  the  possession  of  property  by 
means  of  having  fraudulent  deeds  set 
aside  is  but  one  cause  of  action.  Lattin 
t'.  McCarty,  41  N.  Y.  107;  Bassett  v. 
Warner,  23  Wis.  673;  House  w.  Moody, 
14  Fla.  59  ;  North  v.  Bradway,  9 
Minn.  183. 

A  complaint  which  seeks  to  enforce 
a  mechanic's  lien  and  makes  defend- 
ants of  parties  to  conveyances  of  the 
premises  alleged  to  be  fraudulent,  and 
asks  that  the  conveyances  be  declared 
void,  sets  up  only  one  cause  of  action. 
Tisdale  v.  Moore,  8  Hun  (N.  Y.)  19. 

The  complaint  of  a  judgment  cred- 
itor, in  an  action  brought  to  set  aside 
an  assignment  made  for  the  benefit  of 
creditors,  alleged  that  the  assignment 
was  null  and  void  on  its  face,  and 
also  that  it  was  made  with  the  intent 
to  hinder,  delay  and  defraud  the  cred- 
itors of  the  assignors,  including  the 
plaintiff.  It  was  held  that  these  allega- 
tions stated  only  one  cause  of  action, 
and  that  it  was  error  for  the  court,  upon 
a  motion  to  make  the  complaint  more 
definite  and  certain,  to  order  that  the 
allegations  be  divided  into  two  causes 
of  action,  Pittsfield  Nat.  Bank  v. 
Tailer,  60  Hun  (N.  Y.)  130. 


An  action  to  set  aside  a  conveyance 
and  an  assignment  of  a  claim,  together 
with  a  confession  of  judgment  made  to 
one  defendant  after  the  conveyance,  was 
held  to  state  but  one  cause  of  action. 
Merchants'  Bank  v.  Thalheimer,  23  N. 
Y.  Wkly.  Dig.  116;  Keenan  v.  Keenan 
(Supreme  Ct.),  12  N.   Y.  Supp.  747, 

Indebtedness  and  Lien. — A  question 
of  indebtedness  and  of  the  right  to  a 
lien  are  properly  presented  in  the  same 
paragraph  of  the  complaint.  Bourgette 
V.  Hubinger,  30  Ind.  296. 

Preservation  of  Trust  Fund. — Where 
the  object  of  an  action  is  the  preserva- 
tion of  a  trust  fund,  the  cause  of  action 
is  single,  to  be  set  out  in  one  count. 
Garner  v.  Thorn,  56  How.  Pr.  (N.  Y. 
Super.  Ct.)  452;  Leary  T'.Melcher  (Su- 
preme Ct.),  14  N.  Y.  Supp.  689. 

To  Reform  and  Enforce  Contract. — A 
complaint  seeking  to  have  a  written 
contract  reformed,  and  for  judgment 
thereon  when  reformed,  states  but  a 
single  cause  of  action.  Gooding  v, 
M'Alister,  9  How.  Pr.  (N.  Y.  Supreme 
Ct.)  123;  New  York  Ice  Co. f.  North- 
western Ins.  Co.,  23  N.  Y.  357;  Guern- 
sey V.  American  Ins.  Co.,  17  Minn. 
104  ;  White  v.  Denman,  i  Ohio  St.. 
no;  Globe  Ins.  Co.  v.  Boyle,  21  Ohio 
St.  119  ;  Rowland  v.  Entrekin,  27  Ohio 
St.  47;  Ellsworth  v.  Holcomb,  28  Ohio 
St.  66;  Miller  v.  Davis,  10  Kan.  541  ; 
Stewart  -'.  Carter,  4  Neb.  564. 

1.  Ambrose  v.  Parrott,  28  Kan.  697; 
Andrews  v.  Alcorn,  13  Kan.  351. 

Two  Notes. — But  if  the  same  mort- 
gage secures  two  or  more  notes,  and  it 
is  sought  to  get  a  personal  judgment  on 
each  note,  then  there  must  be  a  sepa- 
rate count  for  each  note.  Ambrose  v. 
Parrott,  28  Kan.  698. 

But  a  mortgage,  considered  by  itself, 
is  a  single  cause  of  action,  and  in  a 
complaint  to  foreclose  it,  however 
many  notes  or  instalments  it  secures,  a 
single  count  or  paragraph  only  is  nec- 
essary. Hannon  v.  Hilliard,  loi  Ind. 
310;  Buck  t'.  Axt,  85  Ind.  512;  Mans- 
field V.  Shipp,  128  Ind.  55. 

Foreclosure  of  a  Lien. — A  complaint 
alleged  that  the  plaintiff's  right  to  a 
mortgage  lien  arose  by  virtue  of  a 
mortgage  executed  to  it  b'^  the  then 
owner  of  the  fee,  and  also  by  reason  of 
money  borrowed  from  him  for  the  pur- 
pose of  paying  valid  liens  then  exist- 
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9.  Damages. — The  same  cause  of  action  may  entitle  plaintiff  to 
both  general  and  special  damages.  But  claims  for  general  or 
proximate  and  those  for  consequential  damages,  arising  from  the 
same  cause  of  action,  may  be  united  in  one  count.* 

10.  ftuieting  Title  to  Several  Tracts. — Where  it  is  sought  to  quiet 
the  title  to  several  tracts  of  land,  all  the  tracts  should  be  included 
in  one  count.^ 


ing,  and  applied  in  payment  thereof ; 
and  prayed  for  judgment  foreclosing 
the  mortgage,  and  also,  in  case  it  was 
found  that  at  its  date  the  mortgagor  was 
not  the  owner  of  the  fee,  that  the  dis- 
charge of  the  prior  liens  paid  with  the 
plaintiff's  money  be  set  aside,  and  the 
liens  be  restored  and  foreclosed.  It 
was  held  that  the  complaint  stated  but 
a  single  cause  of  action.  Connecticut 
Mut.  L.  Ins.  Co.  V.  Cornwell,  72  Hun 
(N.  Y.)  199. 

Removing  Cloud  on  Title. — A  com- 
plaint in  an  action  to  remove  a  cloud  on 
title,  which  asks  that  certain  mort- 
gages which  are  liens  be  declared  void, 
that  the  same  be  delivered  up  and  can- 
celed, and  that  the  premises  be  de- 
clared free  and  clear  of  the  liens  thereof, 
and  asks  damages  for  breach  of  the 
contract  in  pursuance  of  which  said 
mortgages  were  executed,  states  but  one 
cause  of  action.  Poole  v.  Winton  (Su- 
preme Ct.),  41  N.  Y.  St.  Rep.  436. 

Doctrine  Denied.  — The  doctrine  stated 
in  the  text,  that  the  debt  and  its  secu- 
rity constitute  only  one  cause  of  action, 
has  been  denied.  The  following  cases 
rather  intimate  that  two  counts  are 
necessary  when  the  action  is  both  on  a 
note  and  on  the  mortgage.  One  count 
should  seek  a  personal  judgment  and 
another  count  foreclosure.  McCarthy 
V.  Garraghty,  10  Ohio  St.  439;  Larimer 
V.  Clemmer,  31  Ohio  St.  500. 

1.  Connoble  v.  Clark,  38  Mo.  App. 
476. 

Warranty  of  Horse,— In  an  action  to 
recover  the  damages  for  a  breach  of 
warrantyof  a  horse,  the  warranty  being 
that  the  horse  was  first  class  for  breed- 
ing purposes,  the  general  damages  that 
the  plaintiff  sustained  by  reason  of  the 
horse  being  worthless  for  breeding 
purposes,  and  the  special  damages  he 
sustained  because  of  loss  of  patronage 
of  outside  mares,  should  be  included  in 
one  count.  Connoble  v.  Clark,  38  Mo. 
App.  479.* 

False  Representations. — A  complaint 
for  damages  for  false  representations, 
inducing  plaintiff  to  purchase  stock  in  a 


corporation  and  to  render  services  to  it, 
states  but  a  single  cause  of  action,  hav- 
ing two  items  of  damage.  Whitner  v. 
Perhacs,  25  Abb.  N.  Cas.  (N.  Y.  Su- 
preme Ct. )  130. 

Diseased  Sheep. — A  complaint  stating 
that  the  defendant  sold  to  the  plaintiff 
a  specified  number  of  sheep,  represent- 
ing them  to  be  sound,  when  they  were 
not  sound,  but  all  or  a  part  of  them 
were  affected  by  a  disease  known  as 
the  hoof  rot,  and  that,  relying  on  the 
defendant's  representations  as  true,  the 
plaintiff  turned  the  sheep  into  his  field 
with  his  other  sheep,  whereby  these  also 
became  diseased  and  the  pasture 
injured,  does  not  state  several  causes  of 
action,  but  only  a  single  cause  of 
action,  with  circumstances  of  special 
damage;  and  a  motion  to  separately 
state  and  number  does  not  lie.  Wilcox 
V.  McCoj^  21  Ohio  St.  655. 

Average  Loss  and  Total  Loss. — Claims 
for  a  general  average  loss  and  a  total 
loss  may  be  joined  in  one  count. 
Bryant  v.  Commonwealth  Ins.  Co.,  6 
Pick.  (Mass.)  131. 

Interest. — There  need  be  no  special 
count  for  interest.  Adams  Express  Co. 
V.  Milton,  II  Bush  (Ky.)  50. 

Statutory  Damages  and  Costs  of  Fro- 
test. — In  an  action  upon  a  bill  of 
exchange,  a  claim  for  statutory  dam- 
ages and  costs  of  protest  need  not  be 
set  forth  in  the  petition  as  a  separate 
and  distinct  cause  of  action,  discon- 
nected from  the  claim  on  the  bill. 
Summit  County  Bank  v.  Smith,  i 
Handy  (Ohio)  575. 

Frayer. — Where  the  different  counts 
have  reference  to  the  same  injury,  and 
each  contains  an  allegation  of  the 
damages  incurred,  the  general  prayer 
for  damages  must  control,  and  such 
allegations  may  be  disregarded. 
Schultz  V.  Third  Ave.  R.  Co.,  15  N.  Y. 
Wkly.  Dig.  80. 

2.  The  rights  of  the  parties  in  several 
tracts  of  land  may  be  properly  adjudi- 
cated in  the  same  action  to  quiet  title 
where  the  adverse  claimants  are  the 
same  to  each  tract,  and  ought  to  be  so 
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11.  Consistency. — At  common  law  it  was  allowable  to  have 
inconsistent  counts  in  the  declaration  }  but  under  the  codes  of 
procedure  the  counts  in  a  complaint  should  be  consistent,^ 

IV.  Method  of  Separating.— At  common  law  the  method  of 
separating  one  count  in  a  declaration  from  another  was  effected 
by  the  insertion  of  such  words  as  "  other,"  "  the  further  sum," 
etc.,  in  the  counts  after  the  fiirst.^ 


adjudicated;  but  they  should  all  be 
included  in  one  count,  and  the  addi- 
tional cost  caused  by  pleading  them  in 
separate  counts,  so  as  to  make  the  com- 
plaint unnecessarily  long,  should  be 
paid  by  the  plaintiff.  Pennie  v.  Hil- 
dreth,  8i  Cal.  127. 

1.  See  articles  Acxioks,  Vol.  I.,  p. 
108;  and  Duplicity.  It  is  not  necessary 
that  special  counts  in  assumpsit  should 
be  harmonious,  even  when  the  same 
instrument  is  set  out  in  each  as  the 
foundation  of  an  action,  and  the  court 
cannot  refuse  to  receive  evidence  under 
the  declaration  on  any  such  ground  as 
that  what  would  support  one  count 
would  defeat  another.  Barton  v.  Gray, 
48  Mich.  164. 

2.  See  article  Actions,  Vol.  I.,  p. 
108;  Sweet  T.  Ingerson,  12  How.  Pr. 
{N.  Y.  Supreme  Ct.)  331  ;  Kimble  v. 
Christie,  55  Ind.  140. 

Motion. — When  a  complaint  is  filed, 
the  second  and  third  counts  of  which 
are  in  conflict  with  the  first,  the  proper 
motion  is  to  strike  out  the  inconsistent 
matter,  or  require  the  plaintiff  to  elect* 
upon  which  cause  of  action  he  will  pro- 
ceed.    Keens  v.  Gaslin,  24  Neb.  310. 

Iowa. — It  is  allowable,  under  the 
code,  to  join  two  counts  which  seek  to 
recover  on  different  and  inconsistent 
states  of  fact.  Jack  v.  Des  Moines,  etc., 
R.  Co.,  49  Iowa  627. 

3.  "  It  is  to  be  observed,  that  whether 
the  subjects  of  several  counts  be  really 
distinct  or  identical,  they  must  always 
purport  to  be  founded  on  distinct 
causes  of  action,  and  not  to  refer  to  the 
same  matter;  and  this  is  effected  by 
the  insertion  of  such  words  as  '  other,' 
'the  further  sum,'  etc.,  as  in  the  above 
examples.  This  is  evidently-  rendered 
necessary  by  the  rule  against  duplicity, 
which,  though  evaded,  as  to  the  dec- 
laration, by  the  use  of  several  counts, 
in  the  manner  here  described,  is  not 
to  be  directlj'  violated."  Andrews's 
Stephen  on  Pleading.  §  154. 

Necessity  of  Separating. — At  common 
law  it  was  absolutely  essential  that  the 


counts  of  a  declaration  should  be  sep- 
arated. The  very  best  explanation  ever 
given  of  the  doctrine  of  several  counts, 
and  the  necessity  for  their  separation,  is 
the  following,  from  Stephen  on  Plead- 
ing, §  151 :  "Where  the  plaintiff  has  sev- 
eral distinct  causes  of  action,  he  is  al- 
lowed to  pursue  them  cumulatively  in 
the  same  original  writ,  subject  to  certain 
rules  which  the  law  prescribes,  as  to 
joining  such  demands  onl}'  as  are  of 
similar  quality  or  character.  Thus, 
he  may  join  a  claim  of  debt  on  bond 
with  a  claim  of  debt  on  simple  contract, 
and  pursue  his  remedy  for  both  by  the 
same  original  writ  in  debt.  So,  if 
several  distinct  trespasses  have  been 
committed,  these  may  all  form  the  sub- 
ject of  one  original  writ  in  trespass; 
but,  on  the  other  hand,  a  plaintiff  can- 
not join  in  the  same  suit  a  claim  of 
debt  on  bond  and  a  complaint  of  tres- 
pass, these  being  dissimilar  in  kind. 
Where  a  plaintiff  thus  makes  several 
demands  by  the  same  writ,  his  course 
of  proceeding  in  debt,  covenant  and 
detinue,  and  the  real  and  mixed  actions, 
where  the  writs  are  in  a  simple  and 
general  form,  is  merely  to  enlarge  his 
claim  in  point  of  sums  and  quantities; 
but  in  trespass,  and  trespass  on  the 
case,  where  the  form  is  more  special, 
the  original  writ  separately  specifies 
each  subject  of  claim  or  complaint. 
For  example,  if  the  action  be  brought 
in  trespass  for  two  assaults  and  batter- 
ies, the  original  writ,  after  setting  forth 
one,  proceeds  to  detail  the  other. 
And,  when  the  time  for  the  declara- 
tion arrives,  the  plaintiff,  in  all  forma 
of  action,  sets  forth  in  the  declaration, 
separately,  each  different  subject  of 
claim  or  complaint  thus  put  together 
in  the  same  writ.  So,  in  the  case  of 
proceeding  by  bill,  the  different  claims 
or  complaints  are  separately  brought 
forward  in  the  bill  or  declaration, 
care,  however,  being  taken  to  join  only 
such  as  might  nave  been  jointly 
claimed  by  the  same  original.  Such 
different  claims  or  complaints  consti- 
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Tjnder  the  Codes. — As  to  the  methods  of  separating  two  or  more 
causes  of  action  in  a  complaint  under  the  code,  see  the  article 
Complaints  AND  Petitions  in  Code  Pleading,  Vol.  IV.,  p.  587. 

V.  Completeness  of  Each  Count. — The  sufficiency  of  each  count 
in  a  declaration  must  be  determined  by  its  own  averments,  and  the 
court,  in  determining  the  sufficiency  of  a  count,  cannot  look  into 
anything  contained  in  any  other  count. ^ 


tute  different  parts  or  sections  of  the 
declaration,  and  are  known  in  pleading 
by  the  description  of  several  counts." 

Debt. — Where,  in  an  action  of  debt, 
two  several  sums  are  demanded  as  due 
and  owing  in  two  separate  counts,  e.  g., 
six  hundred  dollars  each,  the  declara- 
tion should,  in  the  commencement,  de- 
mand the  aggregate  amount,  the  first 
count  should  demand  six  hundred  dol- 
lars parcel,  etc.,  and  the  second  count 
should  be  for  six  hundred  dollars,  the 
residue,  etc.  People  v.  Van  Eps,  4 
Wend.  (N.  Y.)  387. 

1.   Porter  v.  Drennan,  13  III.  App.  362. 

Gravamen. — A  count  in  a  declaration 
must  be  construed  as  an  entirety  in  as- 
certaining what  its  gravamen  is.  Smith 
V.  Holmes,  54  Mich.  105. 

Joint  Action. — In  an  action  by  sev- 
eral persons,  all  the  causes  of  action 
in  the  several  counts  must  be  stated  to 
be  joint,  Bardill  v.  School  Trustees,  4 
111.  App.  94. 

Damages. — A  specific  averment  of 
damage  contained  in  the  counts  may 
be  rejected  as  surplusage,  where  each 
count  contains  a  proper  breach,  and 
the  conclusion  of  the  declaration  con- 
tains a  general  averment  of  damage. 
White  V.  Demilt,  2  Hall  (N.  Y.)  405. 

Reference. — The  plaintiff  may  refer 
in  one  count  to  preceding  parts  of  the 
declaration,  and  so  support  it.  Free- 
land  V.  McCullough,  I  Den.  (N.  Y.) 
414;  Crookshank  v.  Gray,  20  Johns. 
(N.  Y.)  344;  Griswold  v.  National  Ins. 
Co.,  3  Cow.  (N.  Y.)  96;  Loomis  v. 
Swicic,  3  Wend.  (N.  Y.)  205  ;  Porter  v. 
Cumings,  7  Wend.  (N.  Y.)  172. 

An  averment  in  a  count  that  the  com- 
pany "were  justly  indebted  to  the  said 
Sylvanus  Barker,  herein  before  named, 
in  certain  other  large  sums  of  money, 
to  wit,  in  the  same  respective  amounts 
and  for  the  same  respective  considera- 
tion in  the  last  preceding  count  of  this 
declaration  set  forth,  and  being  so  in- 
debted," etc.,  was  field  a  sufficient  and 
certain  enough  reference.  Freeland  v. 
McCullough,  I  Den.  (N.  Y.)  425. 


Averments,  by  way  of  inducement 
in  the  first  count  of  a  declaration,  will 
aid  a  subsequent  count,  which  would 
otherwise  be  defective,  when  it  clearly 
refers  to  the  first  count,  which  is  good.  ' 
Crookshank  v.  Gray,  20  Johns.  (N.  Y.) 

344- 

In  declaring  upon  a  contract  which 
is  sufficiently  stated  in  the  first  count, 
it  need  not  be  repeated  in  the  subse- 
quent counts  of  the  same  declaration  ; 
but  it  is  enough  to  declare  that  it  is  the 
same  as  is  set  forth  in  the  first  count. 
Thus,  where  the  plaintiff  declared  upon 
a  policy  of  insurance,  setting  it  out  in 
the  first  count,  and  in  the  subsequent 
counts  declared  as  upon  another  policy, 
"for  the  same  voyage,  and  upon  the 
same  subject-matter,  and  upon  the 
same  terms  and  stipulations,  and  con- 
taining therein  to  the  same  effect  as  in 
the  said  policy  of  insurance  in  the  said 
firstcount  mentioned,"  etc.,  it  was  held 
'  that  the  subsequent  counts  were  good. 
Griswold  v.  National  Ins.  Co.,  3  Cow. 
(N.  Y.)  97. 

Where,  in  the  first  count  of  a  declara- 
tion in  slander,  it  was  alleged,  in  the 
introductory  part  of  it,  that  the  plain- 
tiff was  a  merchant,  which  was  omitted 
in  the  second  and  third  counts,  but  the 
words  were  alleged  to  have  been  spoken 
in  another  discourse  of  and  concerning 
the  plaintiff  "  in  his  business  of  a  mer- 
chant, and  of  and  concerning  his  said 
books  of  account  which  he  kept  with 
his  customers  and  others,  as  such 
merchant  as  aforesaid,"  it  was  held 
that  the  reference  to  the  first  count 
was  sufficient  to  cure  the  defect. 
Loomis  x".  Swick,  3  Wend.  (N.  Y.)  205. 

If  the  prior  counts  in  a  declaration  in 
assurapsit  set  out  a  consideration,  and 
the  last  count  refers  to  them,  and  is 
founded  on  the  consideration  specified 
in  them,  so  much  thereof  is  incorporated 
in  the  last  count  as  to  render  it  valid. 
Dent  V.  Scott,  3  Har.  &  J.  (Md.)  28. 

Code  Practice. — As  to  the  necessity  of 
each  statement  of  a  cause  of  action  in 
a  code   complaint   being  complete   in 
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VI.  Several  Counts  for  One  Cause  of  Action— 1.  Under  the  Codes — 

a.  Generally. — When  a  plaintiff  has  two  or  more  distinct  and 
separate  reasons  for  the  obtainment  of  the  relief  he  asks,  or  when 
there  is  some  uncertainty  as  to  the  grounds  of  recovery,  the  com- 
plaint may  set  forth  a  single  claim  in  several  distinct  counts  or 
statements.*     Thus,  the  defendant  may  be  charged  in  one  count 


itself,  without  reference  to  any  other 
count,  see  the  article  Complaints  and 
Petitions  in  Code  Pleading,  Vol. 
IV,  p.  5S7. 

1.  Velie  V.  Newark  City  Ins.  Co.,  3 
Civ.  Pro.  Rep.  (N.Y.  Supreme  Ct.)  202 ; 
Bassett  v.  Shares,  63  Conn.  39. 

When  a  plaintiff  has  really  two  dis- 


Several  Causes  of  Action  out  of  Same 
Transaction. — The  statement  of  a  single 
cause  of  action  in  several  counts  is  not 
the  same  thing  as  the  fact  of  several 
causes  of  action  arising  out  of  one  trans- 
action. They  should  not  be  confounded. 
Brown  v.  Chadwick,  32  Mo.  App.  615. 

Verdict. — If  the  complaint  does  con- 


tinct  and  separate  grounds  for  claiming'    tain  two  counts  for  one  cause  of  action^ 


the  relief  demanded  in  the  complaint, 
and  states  each  one  therein  separately 
and  plainly,  or  where  he  is  somewhat 
uncertain  as  to  the  exact  ground  of  re- 
covery the  proof  may  afford,  he  may 
frame  a  complaint  for  the  recovery  of  a 
single  claim  in  several  distinct  counts 
or  statements,  and  the  court  will  not 
compel  him  to  elect  between  them. 
Velie  V.  Newark  City  Ins.  Co.,  12  Abb. 
N.  Cas.  (N.  Y.  Supreme  Ct.)  309; 
Blank  v.  Hartshorn,  37  Hun  (N.  Y.) 
loi;  Rothchild  v.  Grand  Trunk  R.  Co. 
(Supreme  Ct.),  30  N.  Y.  St.  Rep.  642; 
Smith  V.  Douglass,  is,  Abb.  Pr.  (N.  Y. 
C.  PI.)  266  ;  Jones  v.  Palmer,  i  Abb.  Pr. 
(N,  Y.  Supreme  Ct.)  442;  St.  Louis 
Gas  Light  Co,  v.  St.  Louis,  86  Mo.  495, 
12  Mo.  App.  573  ;  Brownell  t'.  Pacific 
R.  Co.,  47  Mo.  243;  Bradj'  v.  Connelly, 
52  Mo.  19;  St.  Louis  V.  Allen,  53  Mo. 
49;  Owens  t'.  Hannibal,  etc.,  R.  Co.,  58 
Mo.  386;  Brinkman  v.  Hunter,  73  Mo. 
172;  Collingwood  v.  Merchants'  Bank, 
15  Neb.  118;  Wilson  v.  Smith,  61  Cal. 
209;  Demartin  v.  Albert,  68  Cal.  277; 
Cramer  v.  Oppenstein,  16  Colo.  504 ; 
Stearns  f.  Dubois,  55  Ind.  257;  Cavi- 
ness  V.  Rushton,  loi  Ind.  500 ;  Snyder 
V.  Snyder,  25  Ind.  399;  Whitney  v. 
Chicago,  etc.,  R.  Co.,  27  Wis.  327  ;  Bish- 
op V.  Chicago,  etc.,  R.  Co.,  67  Wis.  610. 
Construed  to  Make  Consistent.  —  A 
complaint  setting  forth,  in  three  counts, 
separate  causes  of  action,  based  upon 
somewhat  different  and  inconsistent 
facts,  but  all  for  the  recovery  of  the 
same  indebtedness,  each  count  being 
sufficient  in  itself  to  sustain  a  recovery 
of  the  sum  claimed,  is  to  be  construed 
so  as  to  render  the  whole  complaint 
consistent,  if  susceptible  of  such  con- 
struction. La  Pointe  v.  O'Malley,  46 
Wis.  35. 


a  verdict  will  bar  a  further  recovery  on 
either  count.  Burbridge  v.  Kansas  City 
Cable  R.  Co.,  36  Mo.  App.  669. 

Counts  must  Differ. — The  counts  must 
differ ;  as  the  object  of  more  than  one 
count  for  a  single  cause  of  action  is  to 
set  forth  the  facts  in  different  lights  and 
aspects,  it  is  not  error  to  sustain  a  de- 
murrer to  a  count  which  is  a  mere  copy 
of  another,  or  which  requires  neither 
more  nor  less  evidence  to  establish  it 
than  is  necessary  to  establish  the  former 
count.  Toledo,  etc.,  R.  Co.  v.  Craft. 
62  Ind.  390;  Leiter  v.  Jackson,  8  Ind, 
App.  98;  Nevada  County,  etc.,  Canal 
Co.  V.  Kidd,  37  Cal.  282. 

Importance  of  being  Allowed  to  Use 
Separate  Counts. — Often  the  right  to 
recover  will  wholly  depend  upon  the 
manner  in  which  the  plaintiff  has  set 
out  his  facts ;  a  plaintiff  may  fail  in  his 
action  simply  because  he  has  not  prop- 
erly pleaded  the  transaction,  which,  if 
pleaded  in  a  different  way,  would  have 
entitled  him  to  a  judgment.  Van  Leu- 
ven  V.  Lyke,  i  N.  Y.  515. 

Thus,  where  there  were  averments 
which,  taken  by  themselves,  would  con- 
stitute a  cause  of  action  based  on  con- 
tract, but  which  were  not  stated  as  con- 
stituting a  separate  cause  of  action, 
being,  on  the  contrary,  so  intimately 
interwoven  with  other  averments  as  to 
show  that  the  whole  theory  of  the  action 
was  based  on  tort,  the  averments  in  the 
complaint  showing  a  cause  of  action  in 
tort ;  and,  upon  a  motion  being  made, 
after  all  the  evidence  was  in,  for  a  dis- 
missal of  the  complaint,  on  the  ground 
that  the  evidence  did  not  sustain  the 
cause  of  action  in  tort  alleged  in  the 
complaint,  the  plaintiff  made  no  claim 
to  recover  on  a  cause  of  action  upoa 
contract  claimed  to  be  set  forth  in  the 
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as  a  carrier,  and  in  another  as  a  warehouseman,  in  an  action  for 
the  loss  of  goods. ^ 


complaint,  and  the  court  granted  the 
motion,  to  which  plaintiff  excepted,  the 
court  held  that  the  complaint  must  be 
regarded  as  containing  but  a  single 
cause  of  action,  viz.,  one  in  tort,  and  that 
plaintiiT  could  not  sustain  his  excep- 
tion on  the  ground  that  the  evidence 
sustained  those  averments  in  the  com- 
plaint, which,  if  taken  separately, 
might  be  deemed  to  state  a  cause  of  ac- 
tion on  contract.  Bowman  v.  Purtell, 
47  N.  Y.  Super.  Ct.  403. 

Discretion  of  Court. — It  is  wholly 
within  the  sound  discretion  of  the  trial 
court,  whether  the  plaintiff  will  be  per- 
mitted to  use  more  counts  than  one  in 
the  statement  of  a  single  cause  of  ac- 
tion. Unless  there  is  an  abuse  of  such 
discretion  the  appellate  court  will  not 
interfere  with  its  action.  Hawley  v. 
Wilkinson,  18  Minn.  525  ;  Plummer  v. 
Mold,  22  Minn.  16;  Manders  v.  Craft,  3 
Colo.  App.  236. 

Double  Aspect. — The  practice  of  using 
several  counts  for  one  cause  of  action 
corresponds  to  the  practice  in  chancery 
of  framing  a  bill  with  a  double  aspect. 
Stevens  v.  New  York,  84  N.  Y.  305; 
Wheelock  v.  Lee,  74  N.  Y.  500  ;  Hale 
1'.  Omaha  Nat.  Bank,  49  N.  Y.  626; 
Bradley  v.  Aldrich,  40  N.  Y.  504; 
Sternberger  t'.  McGovern,  56  N,  Y. 
12;  Margraf  v.  Muir,  57  N.  Y.  159; 
Jones  V.  Palmer,  i  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  442;  Schew  v.  New 
York,  etc.,  R.  Co.  (Buffalo  Super.  Ct.), 
12  N.  Y.  St.  Rep.  99. 

Iowa. — Previous  to  the  Code  of  1873, 
the  compilation  of  Iowa  statutes  known 
as  the  "  Revision  "  had  two  provisions 
on  'the  subject  of  separate  counts  ;  sec- 
tion 2934  of  such  Revision  required  that 
one  cause  of  action  should  be  expressed 
in  but  one  statement,  and,  in  case  it 
should  be  expressed  in  more  than  one, 
and  the  defendant  should  move  to 
strike  out  all  but  one,  it  would  be 
necessary  for  the  plaintiff  to  do  so,  or 
prove  as  many  causes  of  action  as  there 
were  counts,  or  pay  the  costs  of  the 
whole  trial. 

To  guard  against  the  inconvenience 
which  might  sometimes  arise,  it  was 
further  provided  by  section  2936  of 
such  Revision  that  a  cause  of  action 
might  be  stated  in  different  counts, 
where  the  plaintiff  could  not  determine 
which    he   would    be   able    to    prove. 


Both  these  sections  were  omitted  from 
the  Code  of  1873,  and  it  has  been  held 
that  the  effect  is  to  remit  parties  to  the 
common-law  rule,  allowing  the  same 
cause  of  action  to  be  pleaded  in 
different  counts.  Sadler  v.  Olmstead, 
79  Iowa  121  ;  Pearson  v.  Milwaukee, 
etc.,  R.  Co.,  45  Iowa  497;  Van  Brunt 
V.  Mather,  48  Iowa  503 ;  Peck  v. 
Schick,  50  Iowa  281. 

Under  section  2935  of  the  Revision 
it  was  necessary  for  the  petition  to 
state  that  the  plaintiff  claimed  to 
recover  but  for  one  of  such  causes. 
Camp  V.  Wilson,  16  Iowa  227. 

But  such  a  statement  is  now  not 
necessary;  yet  if  made,  will  not  vitiate. 
Pearson  v.  Milwaukee,  etc.,  R.  Co.,  45 
Iowa  497. 

Where  two  counts  of  a  petition  were 
much  the  same  in  legal  effect,  it  was 
held  that  no  prejudice  could  have  re- 
sulted from  overruling  a  motion  to 
require  plaintiff  to  elect  the  count  upon 
which  it  would  proceed  and  to  strike 
the  other  from  the  petition.  Taylor 
County  V.  Standley,  79  Iowa  666. 

1.  "  There  were  two  different  lots  of 
wool  received  by  the  company  as 
carrier,  at  different  times  and  places. 
It  might  be  difficult  to  tell  in  advance 
what  the  evidence  would  show  in  re- 
gard to  the  liability  of  the  defendant, 
and  what  facts  would  appear  on  the 
trial.  The  proofs  might  show  that  even 
in  respect  to  the  same  lot  of  wool  the 
company  was  liable  as  to  a  portion  as 
carrier,  and  as  to  the  rest  was  only 
liable  as  warehouseman.  Of  course  the 
plaintiffs  would  be  entitled  to  recover 
for  the  loss,  if  the  evidence  showed  that 
the  defendant  was  responsible  therefor 
in  either  capacity.  It  does  not  appear 
that  the  defendant  was  in  any  way 
misled  by  the  form  of  the  complaint,  or 
embarrassed  in  making  its  defense.  It 
must  have  known  the  precise  nature  of 
the  claim  made,  and  did,  in  fact,  fully 
answer  each  distinct  cause  of  action.  It 
is  said  that  the  plaintiff  ought  to  under- 
stand his  own  case,  and  that  the  code 
requires  that  he  should  state  the  pre- 
cise facts  constituting  his  cause  of 
action  as  he  expects  to  prove  it  on  the 
trial.  This,  as  a  general  rule,  is  un- 
doubtedly true ;  but  it  is  not  always 
possible,  in  a  transaction  of  this  char- 
acter, to  ascertain  the  real  ground  of 
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So,  in  an  action  against  an  insurance  company  for  the  loss  of 
property  by  fire,  the  complaint  may  allege  in  one  count  the  issue 
of  a  policy  thereon,  and  in  another  count  a  contract  by  defend- 
ant to  insure  and  to  issue  a  policy.* 

So,  where  two  distinct  and  different  claims  are  based  upon  the 
same  instrument,  although  the  plaintiff  may  be  entitled  only  to  a 
single  satisfaction,  both  may  be  stated  in  the  same  complaint,  and 
should  be  stated  in  different  counts.* 


liability.  The  present  case  furnishes  a 
good  illustration  of  the  correctness  of 
this  remark.  Before  the  proofs  were  in, 
it  would  be  impossible  to  tell  whether 
the  defendant  could  be  held  to  the 
liability  of  a  carrier  or  only  to  that  of 
a  warehouseman.  And  as  no  substan- 
tial reason  was  shown  for  compelling 
the  plaintiffs  to  elect  upon  what  ground 
they  would  attempt  to  charge  the  de- 
fendant, the  court,  we  think,  was  guiltj' 
of  no  abuse  of  discretion  in  refusing  to 
grant  the  motion."  Per  Cole,  J.,  in 
Whitney  v.  Chicago,  etc.,  R.  Co.,  27 
Wis.  341. 

Where  plaintiffs  had  shipped  for 
themselves  two  lots  of  goods,  at  different 
times,  over  defendant's  road  to  Chicago, 
and  had  never  received  them  at  that 
place,  and  defendant  claimed  that  thej' 
were  destroyed  by  fire  in  its  Chicago 
depot,  after  its  liability  as  carrier  had 
ceased,  counts  charging  defendant  in 
each  case  with  default  as  a  carrier, 
and  others  charging  in  each  case  loss 
through  its  negligence  as  warehouse- 
man, were  admissible,  as  they  did  not 
tend  to  mislead  defendant  in  making  its 
defense.  Whitney  v.  Chicago,  etc.,  R. 
Co.,  27  Wis.  327.  See  also  article  Car- 
riers, Vol.  III.,  p.  854. 

Tried  upon  Both  Theories. — In  an 
action  against  a  carrier  for  loss  of  goods, 
although  the  complaint  is  based  solely 
on  the  contract  of  affreightment,  if  the 
case  is  tried  upon  the  theory  of  defend- 
ant's liability  as  carrier  and  also  his 
liability  as  warehouseman,  without  ob- 
jection, an  objection  cannot  be  raised 
on  appeal.  Tarbell  v.  Royal  Exch. 
Shipping  Co.,  no  N.  Y.  171. 

1.  Velie  V.  Newark  City  Ins.  Co.,  12 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  309. 

a.  Draft. — Plaintiffs  sued  upon  a  writ- 
ten promise  to  pay  a  draft.  Their  peti- 
tion was  in  two  counts.  In  the  first 
the  writing  was  declared  on  as  an  ac- 
ceptance of  the  draft.  In  the  second 
thej'  sued  for  a  breach  of  the  promise 
to  accept.     The  trial  court  refused  to 


compel  them  to  elect  on  which  count 
they  would  proceed.  It  was  held  that 
this  was  not  erroneous.  Brihkman  v. 
Hunter,  73  Mo.  172. 

Different  Considerations. — In  an  ac- 
tion brought  by  the  receiver  of  an  in- 
solvent and  dissolved  corporation,  upon 
a  promissory  note  given  to  the  corpora- 
tion, the  plaintiff,  in  the  first  count  of 
the  complaint,  alleged  that  the  note 
was  executed  and  delivered  to  the 
company  by  the  defendant,  as  and  for 
n  part  of  its  capital  stock.  The  second 
count  was  upon  the  same  note,  alleging 
it  to  have  been  given  for  the  premium 
upon  a  policy  of  insurance  and  as  an 
agreement  to  contribute  ratably  to  the 
losses  and  expenses  of  the  company. 
It  was  held  that  the  complaint  was  not 
unnecessarily  repetitious  in  its  state- 
ments, and  did  not  violate  any  provi- 
sion of  the  code.  Birdseye  z'.  Smith,  32 
Barb.  (N.  Y.)  217. 

Amendment. — In  an  action  on  a 
promissory  note,  an  amendment  of  the 
complaint  by  inserting  therein  a  count 
for  goods  sold  and  delivered,  which 
formed  the  consideration  for  the  note, 
is  allowable.  Vibbard  v.  Roderick,  51 
Barb.  (N.  Y.)  616. 

Account  and  Bill  of  Exchange. — It  is 
proper  to  plead  the  same  indebtedness 
in  different  forms  and  in  different 
ways ;  and  two  claims,  one  upon  an  ac- 
count and  the  other  upon  a  bill  of  ex- 
change, the  indebtedness  sought  to  be 
recovered  being  the  same,  may  be 
joined  in  the  same  complaint.  Kim- 
ball V.  Bryan,  56  Iowa  632. 

Official  Bond.-— In  an  action  for  breach 
of  an  official  bond,  where  it  appeared 
that  the  officer,  being  reappointed  to 
the  office,  had  renewed  his  bond  in  the 
same  amount  and  with  the  same  sure- 
ties, and  the  plaintiff  declared  upon  and 
alleged  a  breach  of  both  bonds,  and  the 
defendant  demurred  for  a  misjoinder  of 
causes  of  action,  it  was  held  that  the 
demurrer  was  properly  overruled.  Mat- 
thews f.  Copeland,  79  N.  Car.  493. 
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b.  Express  and  Implied  Contracts. — In  analogy  to  the 
common-law  practice  of  inserting  the  money  counts  in  every  dec- 
laration in  assumpsit,  a  complaint  may  in  one  count  charge  a  lia- 
bility on  a  special  or  express  contract,  and  in  another  count  may 
seek  a  recovery  on  an  implied  contract.^  See  also  article  CON- 
TRACTS, Vol.  IV.,  p.  913. 


Renewal  Notes. — Usury  in  a  renewal 
of  a  valid  note  does  not  prevent  a  re- 
covery of  the  sum  due  on  the  valid  note, 
although  it  was  surrendered  when  the 
new  note  was  given  ;  but  there  should 
be  separate  counts  for  each  note.  Win- 
sted  Bank  v.  Webb,  39  N.  Y.  325  ;  Wil- 
liams V.  McAllister,  23  N.  Y.  Wkly. 
Dig.  97  ;  Covington  First  Nat.  Bank  v. 
Gaines,  87  Ky.  597,  10  Ky.  L.  Rep.  451. 

1.  Action  for  BervlceB. — A  quantum 
meruit  count  for  services  rendered  may 
be  joined  with  a  count  founded  on  an  ex- 
press contract  for  an  agreed  price  ;  and 
if  the  contract  be  not  proved,  there  may 
be  a  recovery  for  the  value  of  the 
services  rendered.  Ware  v.  Reese,  159 
Ga.  588. 

In  an  action  for  work  and  labor  the 
complaint  contained  two  counts,  one 
upon  an  agreement  to  pay  an  agreed 
price  and  the  other  upon  the  quantum 
meruit;  and,  the  plaintiflf's  counsel 
having  stated  that  the  work  mentioned 
in  both  counts  was  the  same,  the  de- 
fendants moved  the  court  to  require  the 
plaintiffs  to  elect  on  which  count  they 
would  proceed  to  trial ;  and  the  court 
denied  the  motion.  It  was  held  that 
there  was  no  error ;  that  under  the  code 
which  provides  that  the  complaint  must 
contain  "  a  statement  of  the  facts  con- 
stituting a  cause  of  action,  in  ordinary 
and  concise  language,"  the  plaintiff  may 
set  them  out  in  two  separate  forms 
when  there  is  a  fair  and  reasonable 
doubt  of  his  ability  to  safely  plead  them 
in  one  mode  only.  Wilson  v.  Smith, 
61  Cal.  209. 

The  question  of  granting  or  refusing 
a  motion,  made  on  the  \rial,  to  compel 
the  plaintiff  to  elect  between  an  allega- 
tion of  an  agreed  price  and  an  allega- 
tion of  the  reasonable  value  of  services, 
is  within  the  sound  discretion  of  the 
trial  court.  Hawley  v.  Wilkinson,  18 
Minn.  525  ;  Wagner  v.  Nagel,  33  Minn. 
348;  Plummer  v.  Mold,  22  Minn.  15; 
Manders  v.  Craft,  3  Colo.  App.  236. 

The  first  count  of  the  complaint  al- 
leged that  from  about  May  1,  1884,  to 
January,  1885,  the  plaintiff  pastured,  fed 


and  took  care  of,  and  furnished  hay  and 
other  feed  for,  fifty-two  head  of  cattle 
belonging  to  the  defendants,  at  the  de- 
fendants' request,  and  that  such  pastur- 
ing, etc.,  was  reasonably  worth  six  hun- 
dred dollars.  The  second  count  alleged 
that  the  plaintiff  pastured  a  like  number 
of  cattle  belonging  to  the  defendants,  un- 
der a  special  agreement  made  between 
the  plaintiff  and  the  defendants  about 
May  1, 1884,  by  the  terms  of  which  the 
defendants  agreed  to  take  said  cattle  to 
the  city  of  New  York  and  sell  them  on 
or  before  October  i ,  1884,  and,  after  de- 
ducting the  purchase  price  of  the  cattle 
and  the  cost  of  transportation,  to  pay 
the  plaintiff  two-fifths  of  the  remainder 
of  the  proceeds  of  the  sale.  The  third 
count  alleged  a  like  agreement  made 
between  the  defendants  and  one  Peters, 
and  that  Peters  had  assigned  his  cause 
of  action  thereunder  to  the  plaintiff.  It 
appeared,  from  an  affidavit  read  by  the 
plaintiff,  that  the  defendants  might 
claim  to  have  made  the  agreement  with 
Peters,  who  in  fact  acted  as  an  agent 
for  the  plaintiff.  It  was  held  that  the 
court  erred  in  granting  a  motion,  made 
by  the  defendants,  to  compel  the  plain- 
tiff to  elect  upon  which  of  the  three 
counts  he  would  proceed  to  trial. 
Blanks.  Hartshorn,  37  Hun  (N.Y.)  loi. 
The  plaintiff,  in  the  first  count  of  his- 
complaint,  alleged  that  he  did  certain 
work  for  the  defendant,  and  expended 
in  so  doing  the  sum  of  seven  dollars^ 
and  that  in  consideration  thereof  the 
defendant  promised  to  pay  the  sum  of 
$2,563.35  for  the  said  work,  and  repay 
the  sum  so  expended.  The  second 
count  alleged  that  he  did  work  for  the 
defendant,  that  the  latter  promised  to 
pa}'  the  value  thereof,  and  that  it  was 
worth  the  sum  of  $2,563.35.  The  work 
alleged  in  each  count  was  the  same. 
Upon  a  motion  to  compel  the  plaintiff 
to  elect  between  the  first  and  second 
counts  and  to  strike  out  the  other,  the 
plaintiff  read  affidavits  showing  that 
the  contract,  in  pursuance  of  which  the 
work  was  done,  was  made  partly  with 
the    defendant    personally   and    partly 
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c.  To  Prevent  Variance. — A  cause  of  action  arising  on  con- 
tract may  be  set  forth  in  different  counts,  with  allegations  which 
are  obviously  designed  to  prevent  a  variance  between  pleading  and 
proof.i 

d.  Description  of  Tort  with  Double  Aspect.— And,  like- 
wise, the  complaint  in  an  action  for  a  tort  may  describe  the  tort 
with  a  double  aspect,  through  the  medium  of  different  counts.'* 


with  a  third  person  who  was  claimed 
to  be  the  defendant's  agent.  It  was  held 
that  the  motion  was  properly  denied. 
Longpreyr'.  Yates, 31  Hun  (N.Y.)  432. 

Action  to  RecoTer  Wharfage. — In  an 
action  to  recover  wharfage,  one  count 
of  the  complaint  was  on  an  agreement 
to  pay  at  certain  specified  rates.  A 
second  count  was  on  an  agreement  to 
pay  so  much  as  it  was  reasonably 
worth.  On  the  trial,  defendants  moved 
that  plaintiff  elect,  and  motion  was 
denied.  It  was  held  that  the  motion 
should  have  been  made  before  the 
cause  was  called  for  trial.  American 
Dock,  etc.,  Co.  V.  Staley,  40  N.  Y. 
Super.  Ct.  539. 

For  Land  Sold  and  Conveyed. — In  an 
action  for  the  price  of  land  sold  and 
conveyed,  one  count  may  rest  on  a 
special  contract,  and  another  count  on 
a  quantum  valebat.  Stearns  v.  Dubois, 
55  Ind.  258. 

Goods  Sold  and  Delivered. — In  an 
action  for  goods  sold  and  delivered,  the 
value  thereof  being  alleged,  and  also  a 
promise  to  pay,  it  was  held  that  as  only 
one  cause  of  action  was  alleged,  plain- 
tiff should  not  be  compelled  to  elect 
upon  which  he  would  rely,  the  quan- 
tum meruit  or  the  promise  to  pay. 
Barrett  v.  Adler  Veneer  Seat  Co.,  12 
Civ.  Pro.  Rep.  (N.  Y.  City  Ct.)   105. 

1.  Rothchild  v.  Grand  Trunk  R.  Co. 
(Supreme  Ct.),  30  N.  Y.  St.  Rep.  642. 

PromiseB. — A  plaintiff  may  allege  and 
prove  as  many  promises  as  he  may 
have  to  pay  the  debt  sued  for,  if  they  are 
separate,  distinct  and  valid  under- 
takings. Walsh  V.  Kattenburgh,  8 
Minn.  127. 

Sales. — The  complaint  contained  two 
counts.  The  first  averred  an  agree- 
ment to  deliver  to  defendant  certain 
merchandise,  and  that  defendant  agreed 
to  send  to  plaintiffs  certain  other 
merchandise  therefor;  that  plaintiffs 
performed  their  part  of  the  agreement, 
but  that  defendant-  did  not  deliver  as 
agreed,  and  had  not  paid  for  the 
merchandise  delivered  by  plaintiffs, 
stating   its  value.     The  second   count 


averred  a  sale  and  delivery  of  the  same 
merchandise  for  a  sum  certain,  on  re- 
quest of  defendant,  and  nonpayment. 
A  motion  to  strike  out  one  of  the 
counts  was  denied.  Jones  v.  Palmer, 
I    Abb.  Pr.  (N.  Y.  Supreme  Ct.)  442. 

Mortgage. — The  complaint  alleged, 
as  a  first  cause  of  action,  an  usurious 
loan  of  money,  and  the  execution  and 
delivery  of  a  chattel  mortgage  to  secure 
it ;  that  the  mortgage  was  void  and 
that  it  should  be  surrendered  and  can- 
celed. It  then  set  forth,  as  a  second 
cause  of  action,  that  the  plaintiff  owned 
certain  articles  of  personal  property 
which  were  included  in  the  said  mort- 
gage; that  the  defendant,  without 
process  of  law,  wrongfully  took  this 
property  from  the  possession  of  the 
plaintiff  and  unjustly  detained  it.  The 
court  held  that  the  complaint  set  forth 
but  a  single  cause  of  action,  for  the 
taking  and  conversion  of  the  property; 
that  the  statements  as  to  the  loan  and 
chattel  mortgage  were  made  to  dis- 
close the  plaintiff's  title  to  the  property, 
and  amounted,  legally,  simply  to  an 
allegation  of  their  ownership  by  him. 
Welch  T'.  Piatt,  32  Hun  (N.  Y.)  194. 

Judgment  and  Note. — In  an  action  on 
a  judgment  the  complaint  may  contain 
a  count  on  the  promissory  note  on 
which  the  judgment  was  rendered. 
Snyder  v.  Snyder,  25  Ind.  399. 

Agreement  to  Accept  Bills. — See  the 
case  of  Patterson  z\  Stettauer,  40  N.  Y. 
3uper.  Ct.  55,  where,  in  an  action  for 
goods  sold  and  delivered,  the  com- 
plaint also  counted  on  a  breach  of  a 
contract  to  accept  bills  drawn  therefor. 

Arbitration. — In  the  first  count  of 
plaintiff's  petition  he  declared  upon  a 
contract  for  hay  sold,  and  sought  to  re- 
cover the  contract  price.  It  was  held 
that  this  did  not  preclude  him  from 
setting  up  in  another  count  an  arbitra- 
tion and  award,  in  which  the  amount 
which  defendant  should  pay  for  the 
same  hay  was  determined.  Sadler  v. 
Olmstead,  79  Iowa  121. 

2.  False  Imprisonment  and  Malicious 
Prosecution. — A  cause  of  action  for  a 
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e^  Plaintiff  Suing  in  Representative  Capacity. — The 
principle  that  one  cause  of  action  may  be  stated  in  different 
counts  to  meet  the  exigencies  of  a  trial,  and  prevent  a  variance, 
is  particularly  applicable  where  the  plaintiff  sues  in  a  representa- 
tive capacity.* 

/.  Authorities  Denying  the  Right  to  Use  Several 
Counts  for  a  Single  Cause  of  Action. — Notwithstanding  the 
array  of  cases  to  the  contrary,  there  are  a  great  many  well  considered 


false  imprisonment,  and  a  cause  of  ac- 
tion for  a  malicious  prosecution,  when 
both  arise  out  of  one  and  the  same 
transaction,  may  be  respectiveh'  alleged 
in  different  counts  of  the  same  com- 
plaint. Barr  v.  Shaw,  lo  Hun  (N. 
Y.)  580. 

"  To  meet  a  possible  variance  in  the 
proof  or  ruling  upon  the  trial  as  to  the 
validity  of  the  arrest,  a  count  or  cause 
of  action  for  false  imprisonment  is 
, added  to  one  for  malicious  prosecution. 
If  the  arrest  is  established  to  be  legal, 
then  a  cause  of  action  strictly  for  ma- 
licious prosecution  must  be  made  out. 
If  the  arrest  is  .held  to  be  illegal,  then, 
with  a  single  count  for  malicious  prose- 
cution, a  recovery  for  false  imprison- 
ment could  only  be  had  by  proving  the 
allegations  of  malice  and  want  of 
probable  cause,  which  are  only  im- 
portant in  an  action  for  false  imprison- 
ment as  aflecting  the  damages.  Such 
a  pleading  as  the  one  in  the  present 
case  tends  to  the  attainment  of  justice." 
Per  Barnard,  J.,  in  Barr  v.  Shaw,  10 
Hun  (N.  Y.)  580. 

Negligence. — In  an  action  for  killing 
a  horse  by  a  train,  the  complaint  may 
in  one  count  charge  a  liability  on  ac- 
count of  negligence  in  the  operating  of 
the  train,  and  in  another  count  may 
rely  on  the  defendant's  failure  to  fence 
according  to  law.  Pearson  v.  Mil- 
waukee, etc.,  R.  Co.,  45  Iowa  497  ;  Jen- 
sen 7'.  Union  Pac.  R.  Co.,  6  Utah   253. 

Trespass. — Plaintiff's  complaint  con- 
tained three  counts  ;  the  first  alleged,  in 
substance,  that  on  October  30,  1877,  he 
got  upon  the  rear  platform  of  one  of 
defendants'  cars  as  a  passenger;  that  the 
conductor,  without  asking  him  for  his 
fare  or  giving  him  an  opportunity  to 
pay  it,  violently  threw  him  off  from  the 
car  in  front  of  a  car  passing  upon  an 
adjoining  track,  and  he  was  run  over 
and  injured  "to  his  damage  ten  thou- 
sand dollars."  The  other  two  counts 
related  to  the  same  accident,  alleging 
that   it   occurred  through   defendants' 


negligence,  each  closing  "to  his  dam- 
age ten  thousand  dollars."  In  the 
prayer  for  relief  plaintiff  asked  damage 
■'  to  the  amount  of  twenty  thousand 
dollars."  Upon  the  trial  the  court 
ruled,  in  substance,  that  plaintiff  could 
only  recover  under  the  first  count ;  he 
obtained  a  verdict  for  fifteen  thousand 
dollars.  Defendant  claimed  that  as  said 
count  only  alleged  ten  thousand  dollars 
damages  the  verdict  was  unauthorized. 
It  was  held  that  this  was  untena- 
ble ;  that  the  general  prayer  for  dam- 
ages at  the  close  of  the  complaint  con- 
trolled ;  but  that  if,  in  order  to  sustain 
the  recovery,  the  first  count  should 
have  alleged  fifteen  thousand  dollars 
damages,  the  defect  was  one  that  could 
be  amended  on  appeal.  Schultz  v. 
Third  Ave.  R.  Co.,   89  N.  Y.  242. 

False  Representations.— A  cause  of 
action  upon  a  warranty  as  to  an  article, 
and  a  cause  of  action  for  a  false  repre- 
sentation in  respect  of  such  article,  as  to 
matters  covered  b}'  the  warranty,  are 
separate  and  distinct  causes  of  action. 
A  complaint  combining  the  two  causes 
of  action  is  not  obnoxious  to  the  objec- 
tion of  stating  the  same  cause  of  action 
in  two  forms,  although  but  one  sum  of 
money,  under  the  allegations  of  the 
complaint,  can  be  recovered  under  either 
cause  of  action  or  both.  Seymour  v. 
Lorillard,  51  N.  Y.  Super.  Ct.  399. 

See  the  case  of  Marsh  v.  Webber,  13 
Minn.  log,  where  a  doubt  is  expressed 
as  to  whether  it  is  allowable  to  frame 
a  complaint  either  for  a  false  warranty 
or  for  a  deceit,  as  the  evidence  may 
establish  one  or  the  other  cause  of  ac- 
tion. 

1.  "  The  refusal  to  require  an  election 
was  not  an  abuse  of  discretion,  in  view, 
especially,  of  the  fact  that  the  plaintiff 
was  suing  as  executor,  and  upon  a  cause 
of  action,  the  precise  facts  in  respect  to 
which  may  well  have  been  supposed  to 
have  been  unknown  to  the  plaintiff." 
Per  Dickenson,  J.,  in  Rhodes  v.  Pray, 
36  Minn.  393. 
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code  cases  which  deny  the  right  of  the  plaintiff  to  set  forth  a 
single  cause  of  action  in  more  than  one  count.  They  hold  that 
there  can  be  but  one  substantially  true  statement  of  a  single  cause 
of  action  ;  that  the  party  pleading  should  know,  beforehand,  what 
are  his  facts;  that  as  the  codes  of  procedure  abolish  fictions,  they 
also  abolish,  by  implication,  the  doctrine  of  several  counts  for  one 
cause  of  action.^  But  these  cases  do  not  at  all  deny  the  right  of  the 
plaintiff  to  set  forth  fully,  in  a  narrative  form,  in  a  single  count,  all 
the  facts  of  his  cause  of  action.  They  do  not  inhibit  duplicity  in  the 
single  count,  as  did  the  rule  at  common  law.  The  plaintiff  in  one 
count  may  set  forth  several  distinct  matters,  by  any  one  of  which  the 
cause  of  action  is  sufficiently  supported.  The  above  cases  do  not  es- 
tablish the  common-law  rule  that  a  count  must  not  be  double.* 


-People  V.  Slocum,  i  Ida- 
Brown,    21 


Hewitt 


Ins. 


1.  Idaho^ 
ho  62. 

Minnesota. 
Minn.  163. 

Missouri. — Ehrlich  v.  u:Etna   L. 
Co.,  88  Mo.  249. 

Nexv  York.  —  Gardner  v.  Locke,  2 
Civ.  Pro.  Rep.  (N.  Y.  C.  PI.)  252;  Nash 
V.  McCaulej,  9  Abb.  Pr.  (N.  Y.  C.  PI.) 
159;  Dickens  v.  New  York  Cent.  R. 
Co.,  13  How.  Pr.  (N.  Y.  Supreme  Ct.) 
228;  Stockbridge  Iron  Co.  v.  Mellen,  5 
How.  Pr.  (N.  Y.  Supreme  Ct.)  439; 
VVhittier  v.  Bates,  2  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  477;  Sipperly  v.  Troy, 
etc.,  R.  Co.,  9  How.  Pr.  (N.  Y.  Supreme 
Ct.)  83;  Roberts  v.  Leslie,  46  N.  Y. 
Super.  Ct.  76;  Comstock  v.  Hoeft,  i  N. 
Y.  Month.  L.  Bui.  43  ;  Fern  v.  Vander- 
bilt,  13  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
72;  I^ackey  v.  Vanderbilt,  10  How.  Pr. 
(N.  Y.  Supreme  Ct.)  155;  Dunning  xk 
Thomas,  11  How.  Pr.  (N.  Y.  Supreme 
Ct.)  281 ;  Churchill  v.  Churchill,  9  How. 
Pr.  (N.  Y.  Supreme  Ct.)  1552  ;  Mead  v. 
Mali,  15  How.  Pr.  (N.  Y.  Supreme  Ct.) 
347 ;  Hepburn  v.  Babcock,  9  Abb.  Pr. 
(N.  Y.  Super.  Ct.)  159,  note.. 

Ohio. — Ferguson  v.  Gilbert,  16  Ohio 
St.  88. 

Texas. — Beal  xk-  Alexander,  6  Tex. 
531;  Caldwell  v.  Haley,  3  Tex.  317; 
McClelland  v.  Smith,  3  Tex.  210;  Mays 
V.  Lewis,  4  Tex.  38. 

Wisco7isin. — Bishop  v.  Chicago,  etc., 
R.  Co.,  67  Wis.  611. 

It  has  been  held  that  the  use  of  more 
counts  than  one,  in  which  to  plead  a 
single  cause  of  action,  violates  the  rule 
of  code  pleading  which  requires  a 
cause  of  action  to  be  stated  without 
repetition  or  redundancy.  Nash  v,  Mc- 
Cauley,  9  Abb.  Pr.  (N.  Y.  C.  PI.)   159. 

Express     and    Implied     Contract.  — 


Where,  in  an  action  for  work,  labor  and 
services,  the  complaint  alleged  that  the 
"services  were  reasonably  worth  the 
sum  of  one  thousand  dollars,  which  de- 
fendant promised  and  agreed  to  pay," 
it  was  held,  on  motion  to  make  the  com- 
plaint more  definite  and  certain,  that 
the  complaint  set  out  two  causes  of  ac- 
tion for  the  same  claim,  and  that  the 
plaintifl"  must  elect  on  which  he  would 
go  to  trial,  and  amend  his  complaint 
accordingly.  Gardner  v.  Locke,  2  Civ. 
Pro.  Rep.  (N.  Y.  C.  PI.)  252. 

A  complaint  so  framed  tliat  it  will 
admit  proof  of  an  implied  contract  to 
pay  what  services  are  reasonably  worth, 
as  well  as  an  express  promise  to  pay  a 
particular  sum  therefor,  is  inartificial 
and  objectionable.  Hewitt  v.  Brown, 
21  Minn.  163. 

Where  the  petition  counts  on  both 
the  theory  of  a  breach  of  the  contract 
and  a  quantiwi  meruit,  the  remedy  of 
the  defendant  is  by  motion.  Ehrlich 
V.  yEtna  L.  Ins.  Co.,  98  Mo.  249. 

2.  See  article  Duplicity.  Buckman 
V.  Astor  Mut.  Ins.  Co.  (July  Special 
Term,  1851),  c?7e<f  in  Ketcham  v.  Zere- 
ga,  I  E.  D.  Smith  (N.Y.)  553;  Willis 
t^  Morse  (Supreme  Ct.),  7  N.Y.  Supp. 
304;  Williams  v.  Randon,  10  Tex.  74; 
Fox  V.  Pennsylvania  R.  Co.,  2  Handy 
(Ohio)  170;  Ferguson  v.  Gilbert,  16 
Ohio  St.  88 ;  Sturges  v.  Burton,  8  Ohio 
St.  215. 

*'  The  plaintiffs  in  this  case  had  but 
one  cause  of  action,  the  facts  of  which 
they  could  have  set  out  in  one  state- 
ment. Pleadings  under  the  code  must 
be  as  liberally  construed  as  the  stating 
part  of  a  bill  in  chancery  by  courts  of 
equity;  and  hence,  there  is  no  more 
necessity  for  stating  the  facts  constitut- 
ing a  single  cause  of  action  separately 
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Another  reason  which  has  been  assigned  to  inhibit  the  use  of  sev- 
eral counts  for  one  cause  of  action  is,  that  the  codes  of  procedure 
are  so  liberal  in  their  allowance  of  amendments  that  any  variance 


and  in  different  forms  under  the  code, 
tlian  there  was  for  courts  of  equity,  or 
of  admiralty,  to  have  adopted  such  a 
practice."  Per  Swan,  J.,  in  Sturges  v. 
Burton,  8  Ohio  St.  218. 

Narrative  Mode. — It  is  often  necessary 
to  allow  a  narrative  mode  of  stating  all 
the  facts  in  a  complaint  constituting 
the  plaintiff's  case,  as  was  frequently 
done  in  a  bill  in  chancer}',  and  some- 
times in  an  action  on  the  case.  For 
instance,  where  the  original  cause  of 
action  (woi-k  and  labor,  or  a  promissory 
note,  etc.)  is  set  forth,  and  also  a  judg- 
ment obtained  thereon  in  another  state. 
Thompson  v.  Minford,  11  How.  Pr. 
(N.  Y.  Supreme  Ct.)  273. 

Several  Acts  of  Negligence. — In  an 
action  for  damages  for  one  injury,  if 
plaintiff  relies  on  several  acts  of  negli- 
gence, he  should  allege  all  in  one  count, 
averring  that  they  were  the  cause, 
etc.,  and  if  he  proves  on  the  trial  that 
any  one  of  them  was  the  cause,  his 
complaint  is  sustained.  There  is  no 
necessity  for  different  counts.  Dickens 
V.  New  York  Cent.,  etc.,  R.  Co.,  13 
How.  Pr.  (N.  Y.  Supreme  Ct.)   228. 

Contract  and  Award. — The  complaint 
set  forth  a  loss  under  a  policy  of  fire 
insurance.  It  also  alleged  that  de- 
fendant agreed  to  give  $3,800  in  settle- 
ment, and  that  plaintifi"  demanded, 
under  the  terms  of  the  policy,  to  have 
the  loss  fixed  by  arbitrators,  which  was 
refused,  and  plaintiff  then  selected 
arbitrators,  after  notice  to  defendants, 
who  found  the  damages  to  be  ,$3,800.  It 
was  held  proper  to  deny  a  motion  to 
compel  plaintiff  to  make  the  complaint 
more  definite  and  certain  hy  stating  an 
alleged  cause  of  action  on  the  policy 
separately  from  an  alleged  cause  of 
action  on  a  special  agreement,  and 
separately  from  an  alleged  cause  of 
action  on  an  award.  Walters  v. 
Continental  Ins.  Co.,  5  Hun  (N.  Y.) 
343- 

Alternative  Pleading. — When  a  plead- 
er is  doubtful  about  the  particular  facts 
which  he  can  establish,  he  may  plead 
in  the  alternative;  thus,  whether,  under 
a  given  slate  of  facts,  one  is  to  be  con- 
sidered as  the  agent  or  a  partner  of 
another  is  often  difficult  to  determine, 
and  in  such  a  case  it  is  peculiarly 
proper  to  permit   a  parly   to   allege  in 
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one  count  that  he  is  either  one  or  the 
other  when  the  liability  would  be  the 
same  either  way.  Floyd  v.  Patterson, 
72  Tex.  202. 

Where  the  plaintiff,  a  lessee,  had  re- 
ceived a  renewal  lease,  executed  by 
other  persons,  in  part,  than  the  original 
lessors,  and  brought  an  action  against 
the  original  lessors  for  a  breach  of  the 
covenants,  it  was  held  that  although  he 
stated  in  his  complaint  in  one  count  a 
breach  of  covenants  in  the  renewal 
lease,  as  well  as  of  tho.se  in  the  original 
lease,  and  the  proper  parties  to  an  ac- 
tion on  the  renewal  lease  were  not  be- 
fore the  court,  the  complaint  was  suffi- 
cient on  demurrer  as  an  action  on  the 
original  lease  for  a  breach  of  the 
covenants  in  that  lease  alone.  Lord  v. 
Vreeland,  15  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  122. 

Defendants  were  joint  assignees  of  a 
lease  in  fee  subject  to  an  annual  rent, 
and  plaintiff,  who  was  the  devisee  of 
the  lessor,  brought  an  action  against 
both  for  the  whole  rent  due,  and  alleged 
in  his  complaint,  in  a  single  count,  that 
he  did  not  know  in  what  proportion 
they  held  the  lands,  or  whether  jointly 
or  severally,  and  prayed  judgment 
against  them  jointly  if  it  should  turn 
out  they  were  jointly  liable,  or  several- 
ly for  their  proper  portions  if  their 
liability  was  several;  and  after  issue 
joined,  it  appeared  that  they  were  sever- 
ally liable.  The  court  held  that  the 
complaint  was  properly  drawn  and  that 
the  plaintiff  was  entitled  to  recover 
from  each  defendant  the  proper  propor- 
tion of  rent  due  from  him.  Van  Rens- 
selaer V.  Layman,  10  How.  Pr.  (N.  Y. 
Supreme  Ct.)  505. 

In  pleading  statements  in  the  alter- 
native, each  of  the  alternatives  must 
state  a  legal  cause  of  action,  and  if 
either  of  the  statements  is  insufficient 
in  law,  the  entire  pleading  is  defective. 
Hewitt  T.  Truitt,  23  Mo.  App.  443; 
Doyle  V.  Truitt,  23  Mo.  App.  448; 
Curran  -o.  Olmstead,  loi  Ala.  692. 

If  objection  to  pleading  or  evidence 
has  not  been  seasonably  taken,  a  party 
may  properly  be  allowed  to  go  to  the 
jury  for  a  recovery  on  a  conclusion  of 
fact  which  may  be  sustained  on  either 
of  two  inconsistent  grounds  alleged  in 
the    alternative,    in  one    count  of    the 
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which  the  several  counts  are  designed  to  meet  can  be  met  by  an 
amendment. 1 

Remedy  for  Violation  of  Bale — Election  of  Count. — Where  it  is  not  allow- 
able to  plead  a  single  cause  of  action  in  several  different  counts, 
the  proper  remedy  for  a  violation  of  the  rule  is  by  motion  to  com- 
pel the  plaintiff  to  elect  which  count  shall  stand,  and  to  strike  out 


complaint.  Everitt  v.  Conklin,  90  N. 
Y.  645. 

Indiana. — In  an  action  to  enjoin  the 
collection  of  a  tax  levied  as  an  appro- 
priation to  a  railroad  company,  the 
complaint  may  set  out  the  proceedings 
resuhing  in  the  levying  of  such  tax, 
and  then,  in  the  same  paragraph,  state 
separately  each  cause  of  objection  to 
the  tax.  And  then  the  defendant  may 
demur  or  plead  to  each  specification  of 
objections,  as  to  separate  paragraphs 
of  complaint.  Consequently,  his  motion 
to  cause  the  complaint  to  be  separated 
into  as  many  paragraphs  as  there  are 
such  specifications  should  be  overruled. 
Mustard  ?'.  Hoppess,  69  Ind.  324. 

Likewise,  in  an  action  to  recover 
damages  for  the  breach  of  two  or  more 
of  the  covenants  contained  in  a  deed,  it 
is  not  necessary  that  the  breach  of  each 
of  such  covenants  should  be  stated  in  a 
separate  paragraph  of  the  complaint; 
and  where  several  breaches  have  been 
sjated  in  a  single  paragraph  of  the 
complaint,  the  sufficiency  of  each 
breach  may  be  separately'  tested  by  a 
demurrer  thereto,  in  the  same  manner 
and  to  the  same  extent  as  if  such  breach 
had  been  pleaded  in  a  separate  para- 
graph.   Sheetz  v.  Longlois,  69  Ind.  491. 

Texas. — Under  the  Texas  system  of 
practice,  which  permits  the  plaintiff, 
after  giving  a  full  statement  of  his  cause 
of  action,  to  add  such  allegations,  perti- 
nent to  the  cause,  as  he  may  think 
necessary  to  maintain  his  suit,  a  his- 
tory of  the  facts  out  of  which  plaintiff's 
riglits  are  supposed  to  grow  is  often 
given,  \vhich  may  embrace  several 
causes  of  action,  perfectly  or  imper- 
fectly stated,  with  prayer  for  alterna- 
tive relief.  When  such  petition  is  ex- 
cepted to,  in  such  way  as  to  test  the 
plaintifFs  right,  under  every  aspect  of 
his  case,  to  any  of  the  relief  prayed  for, 
it  is  the  duty  of  the  court : 

I.  To  ascertain  what  combination  of 
facts  can  be  found  stated  in  the  peti- 
tion which  will  constitute  a  cause  of 
action,  responsive  to  the  praj'er  for 
general  relief,  or  to  any  prayer  for  spe- 
cial relief. 


2.  To  sustain  the  petition  as  con- 
taining a  good  cause  of  action,  if  such  a 
combination  of  facts  can  be  found 
stated,  though  all  the  other  facts  stated 
may  be  liable  to  the  exceptions  taken, 
and  must  henceforth  be  treated  as  sur- 
plusage. 

3.  To  sustain  the  petition  only  when 
the  facts  stated,  giving  a  cause  of 
action,  stand  in  consistent  harmonj', 
when  separately  and  conjointly  con- 
sidered, in  connection  with  other  facts 
stated.  Edgar  v.  Galveston  City  Co., 
46  Tex.  421. 

1.  Muzzy  V.  Ledlie,  23  Wis.  445. 

The  statement  of  the  case  in  differ- 
ent forms,  for  the  purpose  of  guarding 
against  a  variance  between  the  allega- 
tion and  the  proof,  is  no  longer  neces- 
sary. If  there  is  any  variance  between 
the  allegations  and  the  proofs  in  any  of 
the  details  of  the  case,  the  party  will, 
upon  tlie  trial,  be  allowed  to  amend,  so 
as  to  adapt  his  pleading  to  his  case  as 
proved,  upon  such  terms  as  ma^'  be  just 
— provided  no  new  cause  of  action 
is  stated.  Dunning  v.  Thomas,  11 
How.  Pr.  (N.  Y.  Supreme  Ct.)  281. 
See  article  Amendments,  Vol.  I., 
p.  458. 

Negligence. — In  an  action  to  recover 
damages  for  personal  injuries  caused 
by  an  explosion  of  gas  in  the  fire  box  of 
an  engine  plaintiff  was  running,  as 
engineer  in  defendant's  employ,  the 
alleged  negligence  charged  in  the  com- 
plaint was  that  the  defendant  failed  to 
furnish  a  suitable  and  proper  locomo- 
tive;  that  the  one  furnished  was  de- 
fective and  out  of  repair,  owing  to 
which  the  explosion  occurred.  An 
amendment  of  the  complaint  was 
allowed  by  inserting  averments  to  the 
effect  that  the  fuel  furnished  by  defend- 
ant for  use  on  said  engine  was  unfit 
and  dangerous,  and  by  reason  of  this 
and  the  defective  condition  of  the  boiler, 
the  explosion  occurred.  It  was  held 
that  the  amendment  was  within  the 
jurisdiction  of  the  trial  court ;  that  the 
allegation  added  did  not  constitute  a 
new  cause  of  action.  Davis  -•.  New 
York,  etc.,  R.  Co.,  no  N.  Y.  646. 


329 


Volume  V. 


Several  Counts         CO  [/NTS,  PA  RA  GRA  PHS,  A  ND        for  One  Cause., 

the  others.^  But  before  the  motion  will  be  granted  the  court 
must  be  satisfied  that  the  several  counts  are  really  for  one  and  the 
same  cause  of  action.  A  mere  suspicion  that  they  are  is  not 
enough  to  justify  the  granting  of  the  motion.^ 

2.  At  Common  Law. — At  common  law  the  rule  was  drastic  that 
pleadings  must  not  be  double  ;  the  declaration  could  not,  in  sup- 
port of  a  single  demand,  allege  several  distinct  matters,  by  any 


1.  Colorado. — Cramer -y.  Oppenstein, 
i6  Colo.  504. 

Ka?isas.  —  Andrews  v.  Alcorn,  13 
Kan.  352;  Curtis  v.  Buckley,  14  Kan. 
449. 

Netu  Tork. — Roberts  v.  Leslie,  46 
N.  Y.  Super.  Ct.  76;  Comstock  v. 
Hoeft,  I  N.  Y.  Month.  L.  Bui.  43 ;  Fern 
V.  Vanderbilt,  13  Abb.  Pr.  (N.  Y.  Su- 
preme Ct.)  72;  Lackey  w.  Vanderbilt, 
ID  How.  Pr.  (N.  Y.  Supreme  Ct.)  155; 
Hepburn  v.  Babcock,  9  Abb.  Pr.  (N. 
Y.  .Super.  Ct.)  159,  note;  Gardner 
V.  Locke,  2  Civ.  Pro.  Rep.  (N.  Y. 
C.  PI.)  252;  Walter  v.  Lyon,  17  N. 
Y.  Wkly".  Dig.  305;  Hess  v.  Buffalo, 
etc.,  R.  Co.,  29  Barb.  (N.  Y.)  391;  Nash 
V.  McCauley,  9  Abb.  Pr.  (N.  Y.  C. 
PI.)  159. 

Ohio. — Sturges  v.  Burton,  8  Ohio  St. 
215;  Ferguson  t'.  Gilbert,  16  Ohio  St. 88. 

Wisconsin.  —  Muzzy  v.  Ledlie,  23 
Wis.  445. 

Motion  to  Strike.  —  The  plaintiff 
should  be  given  an  opportunity  to  elect 
which  count  he  will  retain ;  it  is  not 
proper  to  move  to  strike  out  certain 
designated  counts.  Cramer  z'.  Oppen- 
stein,  16  Colo.  504.  But  see  Fox  v. 
Pennsylvania  R.  Co.,  2  Handy  (Ohio) 
170,  where  a  motion  to  strike  out  one 
of  the  counts  was  granted.  In  Nash  v. 
McCauley,  9  Abb.  Pr.  (N.  Y.  C.  PI.) 
159,  the  court  ordered  the  first  count 
stricken  out  unless  the  plaintiff  elected 
to  retain  it. 

Time  of  Motion  to  Elect. — A  motion 
to  compel  plaintiff  to  elect  on  which 
count  he  will  rely  will  be  in  season, 
after  defendant  has  procured  an  exten- 
sion of  time  to  answer.  Muzzy  v.  Led- 
lie, 23  Wis.  445. 

Surplusage. — If  the  complaint  con- 
tains a  full  statement  of  the  facts  con- 
stituting the  plaintiff's  cause  of  action, 
and  this  is  improperly  followed  by  an- 
other count,  differing  from  the  former 
only  in  being  more  general  in  its  form, 
and  no  objection  is  taken,  the  second 
count  may  be  regarded  as  surplusage. 
Ferguson'T'.  Gilbert,  16  Ohio  St.  88. 


Setting  Aside  Complaint. — Because 
the  cause  of  action  is  stated  in  more 
counts  than  one,  this,  while  it  may  be 
a  ground  for.  a  motion  to  elect,  is 
not  a  ground  for  setting  aside  the 
complaint.  Higgins  v,  Thomas,  13 
Abb.  Pr.  (Brooklyn  City  Ct.)  72, note. 
But  in  the  following  cases  the  com- 
plaints were  set  aside,  with  leave  to 
plead  anew  :  Ford  v.  Mattice,  14  How. 
Pr.  (N.  Y.  Supreme  Ct.)  91;  Dunning  v. 
Thomas,  11  How.  Pr.  (N.  Y.  Supreme 
Ct.)  281  ;  Whittier  v.  Bates,  2  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  479;  Sipperly 
V.  Trov,  etc.,  R.  Co.,  9  How.  Pr.  (N. 
Y.  Supreme  Ct.)  83. 

Demurrer. — The  remedy  for  the  use 
of  several  counts  for  one  cause  of  ac- 
tion is  motion  to  elect;  a  demurrer 
therefor  is  improper.  Hillman  •:•.  Hill- 
man,  14  How.  Pr.  (N.  Y.  Supreme  Ct.) 
456;  Lackey  v.  Vanderbilt,  10  How. 
Pr.  (N.  Y.  Supreme  Ct.)  i^i;;  Young 
V.  Edwards,  11  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  201;  Higgins  V.  Thomas, 
13  Abb.  Pr.  (Brooklyn  City  Ct.)  72,  note. 

loxva. — A  party  pleading  double  has 
the  right,  under  section  2903of  the  Revi- 
sion of  i860,  to  elect  to  rely  upon  one  of 
two  causes  of  action  set  out  and  have 
the  others  stricken  out,  or  to  redivide 
the  count  or  djvision  complained  of; 
and  an  order  of  the  court,  directing  a 
party  to  stand  upon  one  cause  of  action 
set  out  in  one  count  of  the  petition  and 
strike  out  the  others,  without  giving 
him  the  alternative  to  redivide,  was- 
erroneous.  Cracraft  v.  Cochran,  16. 
Iowa  301. 

2.  Smith  V.  Douglass,  15  Abb.  Pr,. 
(N.  Y.  C.  PI.)  266;  Jones  v.  Palmer,  i 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  442; 
Thompson  v.  Minford,  11  How.  Pr. 
(N.  Y.  Supreme  Ct.)  273;  Flynn  v. 
Bailey,  50  Barb.  (N.  Y.)  73;  Sum-' 
merville  v.  Metcalf,  15  N.  Y.  Wklv. 
Dig.  154;  Ketcham  v.  Zerega,  i  E.  D.. 
Smith  (N.-Y.)  553,  citing  Buckman 
V.  Astor  Mut.  Ins.  Co.  (July  Special 
Term,  1851). 

Different   Amounts. — The    complaint 
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one  of  which  that  demand  was  sufficiently  supported.  Therefore, 
to  obviate  this  rule,  the  practice  grew  up  of  using  several  counts 
for  one  cause  of  action,  for  the  purpose  of  fully  exhibiting  plain- 
tiff's cause  of  action.  The  several  counts  were  adopted  merely  as 
so  many  different  forms  of  propounding  the  same  cause  of  action 
and  were  a  mere  evasion  of  the  rule  against  duplicity.  The  com- 
mon law  allowed  the  pleader  to  state  his  single  cause  of  action  in 
as  many  different  counts  as  he  chose,  if  his  discretion  in  their  use 
was  fairly  and  rationally  exercised. * 

England. — As  the  practice  of  using  several  counts  for  one  cause 
of  action  was  carried  to  a  great  extreme,  to  the  harassing  of  the 


contained  two  counts ;  one  for  goods 
sold  and  delivered  at  an  agreed  price 
of  $239.36,  the  other  for  goods,  of  the 
value  of  $210.74,  delivered  on  a  written 
order;  and  demanded  judgment  for 
$210.74.  It  was  held  that  there  was  suffi- 
cient dissimilarity  to  relieve  the  plead- 
ing from  the  charge  of  unnecessarj 
repetition,  and  that  plaintiff  should  not 
be  compelled  to  elect  on  which  count  he 
would  rely.  Schuyler  v.  Peck  (City 
Ct.),  29  N.  Y.  St.  Rep.  660. 

Samd  Amounts. — It  cannot  be  in- 
ferred that  there  is  only  a  single  cause 
of  action  merely  because  the  amounts 
claimed  in  the  several  counts  are  the 
same.  Carney  v.  Bernheimer,  3  N.  Y. 
Month.  L.  Bui.  22. 

Affidavit. — Where  it  appears,  from 
the  face  of  the  complaint  itself,  that 
several  counts  therein  are  really  for 
one  cause  of  action,  no  affidavit  by  the 
defendant  is  required  as  proof  that 
there  is  really  but  one  cause  of  action 
against  him.  Ford  v.  Mattice,  14  How. 
Pr.  (N.  Y.  Supreme  Ct.)  91. 

But  if  it  is  not  so  a|)parent  from  an 
inspection  of  the  complaint  that  all 
the  counts  relate  to  one  cause  of  action, 
then  the  defendant  must  make  it  ap- 
pear by  his  affidavit  in  support  of  his 
motion.  Lackey  f.  Vanderbilt,  10  How. 
Pr.  (N.  Y.  Supreme  Ct.)  155. 

Iowa. — Where  the  petition  in  an  ac- 
tion contains  two  counts  for  the  same 
cause  of  action,  and  the  plaintiff  de- 
clines, on  motion,  to  strike  out  one  of 
the  counts,  he  will  be  liable  for  all  the 
costs  incurred  in  the  action,  if  he  fails 
on  the  trial  to  establish  a  distinct  cause 
of  action  for  each  count.  Watson  v. 
Bell,  37  Iowa  640. 

1.  See  article  Duplicity. 

"  The  use  of  several  counts,  when 
applied  to  distinct  causes  of  action,  is 
quite  consistent  with  the   rule  against 


duplicity;  for  the  object  of  that  rule,, 
as  formerly  explained,  is  to  prevent 
several  issues  in  respect  of  the  same 
demand  only;  there  being  no  objection 
to  several  issues  where  the  demands 
are  several.  But  it  happens  more 
frequently  than  otherwise  that,  when 
various  counts  are  introduced,  they  do 
not  really  relate  to  distinct  claims,  but 
are  adopted  merely  as  so  many  differ- 
ent forms  of  propounding  the  same 
cause  of  action,  and  are,  therefore,  a 
mere  evasion  of  the  rule  against  du- 
plicity. This  is  a  relaxation  of  very 
ancient  date,  and  has  long  since  passed^ 
by  continual  sufferance,  into  allowable 
and  regular  practice.  It  takes  place 
when  the  pleader,  in  drawing  the  dec- 
laration or  bill  in  any  action,  or  in 
preparing  the  prcBcipe  for  an  original 
writ  in  trespass,  or  trespass  on  the 
case,  after  having  set  forth  his  case  in 
one  view,  feels  doubtful  whether,  as  so 
stated,  it  may  not  be  insufficient  in 
point  of  law,  or  incapable  of  proof  in 
point  of  fact;  and  at  the  same  time 
perceives  another  mode  of  statement, 
by  which  the  apprehended  difficulty 
may  probably  be  avoided.  Not  choos- 
ing to  rely  on  either  view  of  the  case 
exclusively,  he  takes  the  course  of 
adopting  both  ;  and  accordingly  inserts 
the  second  form  of  statement  in  the 
shape  of  a  second  count,  in  the  same 
manner  as  if  he  were  proceeding  for  a 
separate  cause  of  action.  If,  upon  the 
same  principle,  he  wishes  to  vary  still 
further  the  method  of  allegation,  he 
may  find  it  necessary  to  add  many 
other  succeeding  counts  besides  the 
second ;  and  thus,  in  practice,  a  great 
variety  of  counts  often  occurs  in  re- 
spect of  the  same  cause  of  action;  the 
law  not  having  set  any  limits  to  the 
discretion  of  the  pleader,  in  this  respect, 
if    fairly     and     rationally    exercised." 
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defendant,  and  the  multiplication  of  costs,  rules  were  adopted  by 
the  various  English  courts  inhibiting  the  use  of  more  than  one 
count  for  a  single  cause  of  action,  except  in  certain  designated 
cases.* 


Stephen  on  Pleading  (Tylers  ed.),  p. 

259- 

Writ  of  Bight. — In  a  writ  of  right  or 
writ  of  entry  double  counts  are  not 
admissible,  and  this  may  well  be 
pleaded  in  abatement.  Overseers  of 
Poor  V.  Otis,  20  Pick.  (Mass.)  38. 

Replevin. — In  a  writ  of  replevin, 
several  counts  are  not  admissible. 
Hart  V.  Fitzgerald,  2  Mass.  509. 

Judgment  and  Contract. — A  count  on 
a  judgment  may  be  joined  with  a  count 
on  a  simple  contract,  though  both  re- 
late to  the  same  indebtedness.  Stew- 
art V.  Sonneborn,  49  Ala.  178. 

Alternative  View.  —  Where  several 
counts  for  the  same  demand  are  in- 
serted in  the  declaration  with  an  al- 
ternative view,  that  the  plaintiff  may 
recover  upon  one  if  he  cannot  upon 
another,  and  the  proof  of  one  disproves 
the  other,  he  may,  in  the  first  instance, 
produce  his  evidence  in  support  of  one 
only,  and  if,  upon  the  defendant's  evi- 
•dence  to  disprove  such  count  and  the 
plaintiff's  evidence  to  rebut  the  de- 
fendant's evidence,  such  count  is  not 
supported,  but  another  count  is,  the 
plaintiff  may  recover  on  the  latter  count. 
Thus,  if  the  declaration  contains  one 
count  upon  a  promissory  note  claimed 
to  have  been  given  for  the  sale  of  goods, 
and  another  count  for  goods  sold  and 
delivered,  and  the  plaintiff  gives  the 
note  in  evidence  in  support  of  the  first 
count  and  there  stops,  and  the  evidence 
then  introduced  by  the  defendant,  to- 
gether with  that  introduced  by  the 
plaintiff  to  rebut  it,  proves  the  sale  and 
•delivery  of  the  goods,  but  that  the  note 
was  never  accepted  by  the  plaintiff  in 
payment,  the  plaintiff  may  recover  on 
the  count  for  goods  sold  and  delivered. 
Jones  t'.  Kennedy,  11  Pick.  fMass.)  125. 

General  and  Special  Counts. — A  cause 
of  action  under  a  special  contract  can- 
not be  so  divided  that  recovery  can  be 
had  partly  on  a  general  count  and 
partly  on  a  special  count.  Beecher  v. 
Pettee,  40  Mich.  181. 

Goods  Sold  and  Note.— A  plaintiff  may 
sue  for  goods  sold  and  delivered  in  one 
count,  and  also,  in  another  count,  set 
out  a  note  given  for  the  goods.  These 
are  only  different  modes  of  stating  what 


is,  in  substance,  the  same  cause  of  ac- 
tion, intended  to  meet  the  evidence  at 
the  trial.  "O'Conner  v.  Hurley,  147 
Mass.  149. 

Abandoning  a  Count. — If  there  are 
two  counts  for  the  same  cause  of 
action,  and  defendant  pleads  the  general 
issue  to  both  and  a  special  plea  to  the 
first,  plaintiff  cannot  abandon  that 
count  and  rely  on  the  other.  Driggs 
V.  Rockwell,  II  Wend.  (N.  Y.)  504. 

Expunging  Counts. — "  As  the  courts, 
for  the  sake  of  avoiding  expense,  will 
consolidate  unnecessary  actions,  so 
when  it  appears,  on  the  face  of  the 
declaration,  that  some  of  the  counts 
are  superfluous,  they  will  order  them 
to  be  expunged ;  and  if  there  be  any 
vexation,  will  make  the  plaintiff  pay 
the  costs  of  the  application.  Thus, 
where  several  counts  in  a  declaration 
are  precisely  the  same,  or,  which  more 
frequently  happens,  there  is  only  a 
formal  difference  between  them,  and 
the  same  evidence  will  support  each, 
as,  if  the  plaintiff  declare  specially  and 
generally  for  a  matter  that  may  be 
given  in  evidence  upon  a  general  count, 
the  courts  will  expunge  the  superfluous 
counts.  So,  if  the  declaration  contain 
special  counts  for  work  and  labor,  be- 
sides the  general  counts,  the  special 
counts  may  be  struck  out  on  motion,  if 
they  appear  to  be  unnecessary;  and, 
in  the  King's  Bench,  where  the 
plaintiff  was  an  attorney,  the  rule  was 
made  absolute  with  costs.  And,  if 
there  be  any  doubt,  the  court  will  refer 
it  to  the  master,  to  determine  whether 
superfluous  covints  are  introduced 
vexatiously.  But  where  there  is  a 
material  difference  between  the  counts, 
the  courts  will  not  determine  upon 
affidavits,  whether  they  are  well 
founded  in  point  of  fact ;  for  if  not,  the 
plaintiff"  will  be  sufficiently  punished 
by  being  deprived  of  costs,  on  such  of 
the  counts  as  are  found  for  the  defend 
ant.'"     Tidd's  Practice,  pp.  615,  616. 

1.  Several  Counts  upon  Same  Cause  of 
Action — When  Allowable. — "Except  as 
hereinafter  provided,  several  counts  on 
the  same  cause  of  action  shall  not  be 
allowed,  and  any  count  or  counts  used 
in  violation  of  "this  rule  may,  on  the 
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The  rules  obtained  only  in  case  there  was  but  a  single  cause 
of  action  ;  if  more  causes  of  action  than  one  were  set  up,  then 
there  could  be  a  count  for  each  cause  of  action. ^     But  in  case 


application  of  the  party  objecting, 
within  a  reasonable  time,  or  before  an 
order  made  for  time  to  plead,  be  struck 
out  or  amended  by  the  court  or  a 
judge,  on  such  terms,  as  to  costs  or 
otherwise,  as  such  court  or  judge  may 
think  fit.  *  *  * 

"Provided,  that,  on  an  application  to 
the  court  or  a  judge  to  strike  out  any 
count,  *  *  *  on  the  ground  of  such 
counts  *  *  *  being  in  violation  of  this 
rule,  the  court  or  the  judge  m&y  allow 
such  counts  on  the  same  cause  of  action 

*  *  *  as  may  appear  to  such  court  or 
judge  to  be  proper  for  determining  the 
real  question  in  controversy  between  the 
parties  on  its  merits,  subject  to  such 
terms,  as  to  costs  and  otherwise,  as  the 
court  or  judge  may  think  fit. 

"  When  no  such  rule,  or  order  has 
been  made  as  to  costs  by  the  court  or 
judge,  and  on  the  trial  there  is  more 
than  one  count  *  *  *  on  the  record, 
founded  on   the  same  cause  of  action 

*  *  *,  and  the  judge  or  presiding 
officer  before  whom  the  cause  is  tried 
shall,  at  the  trial,  certify  to  that  effect 
on  the  record,  the  party  so  pleading 
shall  be  liable  to  the  opposite  partj' 
for  all  costs  occasioned  by  such  count, 

*  *  *  in  respect  of  w^hich  he  has  failed 
to  establish  a  distinct  cause  of  action, 

*  *  *  including  those  of  the  evidence 
as  well  as  those  of  the  pleading."  Reg. 
Gen.  Q^  B.,  C.  P.  and  Exch.,  T.  T.  i6 
Vict.,  R.  1-3;  I  El.  &  Bl.  App., 
Ixxviii,  Ixxix. 

Particulars  cannot  be  Looked  at. — 
In  determining  whether  the  rule  pro- 
hibiting the  use  of  several  counts  has 
been  violated,  the  particulars  cannot 
be  looked  at.  Gilbert  -j.  Hales,  2  D.  & 
L.  227;  Cahoon  v.  Burford,  13  M.  & 
W.  136. 

Conversion. — A  first  count  set  forth 
certain  deeds  whereby  the  plaintifT  was 
entitled  to  a  factorj',  with  the  steam 
engine  and  boiler,  and  complained  that 
the  defendant  had  disannexed  and  re- 
moved the  boiler  from  the  premises, 
and  converted  and  disposed  of  it  to  his 
own  use,  to  the  injury  of  the  plaintifFs 
reversion.  The  second  count  was  in 
trover  for  the  same  boiler.  ^ncEre, 
whether  the  allowance  of  these  two 
counts   was   in    violation   of    the   rule 


H.  T.  4  Wm.  IV.  But  the  court  di- 
rected that  the  part  of  the  first  count 
which  alleged  a  conversion  should  be 
struck  out.  Weeton  v.  Woodcock,  5 
M.  &  W.  143. 

1.  Double  Bent. — A  declaration  con- 
tained counts  for  double  rent,  and  for 
use  and  occupation.  The  court  refused 
a  rule  to  strike  out  one  of  the  two 
counts.  Thoroton  v.  Whitehead,  i  M.. 
&  W.  14. 

Bills  of  Exchange. — In  an  action  on 
several  bills  of  exchange,  the  plaintiff,, 
in  one  set  of  counts,  declared  as  in- 
dorsee ;  in  another  set,  on  the  French 
law;  and,  in  a  third,  on  a  special 
agreement,  by  which  he  had  under- 
taken to  negotiate  and  cause  the  bills 
to  be  discounted.  This  was  held  allow- 
able.    Gilbert  v.  Hales,  2   D.  &  L.  227. 

Money  Had  and  Received  and  War- 
ranty.— A  count  for  money  had  and  re- 
ceived will  be  allowed  with  a  count  to 
recover  damages  for  the  breach  of  the 
warranty  of  a  horse.  Cahoon  v.  Bur- 
ford,  2  D.  &  L.  234. 

Illegal  Use  of  SMp. — A  count  upon 
an  agreement  not  to  detain  a  ship  more 
than  a  month,  together  with  a  count  for 
an  illegal  use  of  the  ship  contrary  to 
agreement,  are  not  in  violation  of  the 
rule  of  H.  T.  4  Wm.  IV.  Bleaden  v. 
Rupallo,  9  D.  P.  C.  857. 

Promise  to  Carry  Goods. — A  declara- 
tion contained  a  count  on  a  promise  to 
carry  goods  from  Dublin  to  London, 
and  a  count  on  a  promise  to  carry  the 
same  goods  from  the  wharf  at  which 
they  should  be  landed  in  London  to  the 
plaintiff" 's  place  of  business.  It  was 
held  that  the  joining  these  two  counts 
was  not  an  apparent  violation  of  the 
rule  H.  T.  4  Wm.  IV.  James  v. 
Bourne,  4  Bing.  N.  Cas.  420,  33  E.  C. 
L.  398. 

Money  Had  and  Received. — A  declara- 
tion b}'  assignees  of  a  bankrupt  con- 
tained four  counts.  Two  were  for 
money  had  and  received  to  the  use  of 
the  bankrupt  before  his  bankruptcy, 
and  for  the  same  sum  as  money  due  on 
account  stated  with  the  bankrupt;  and 
two  for  money  received  to  fhe  use  of, 
and  due  upon  an  account  stated  with, 
the  assignees ;  it  was  held  that  the 
counts  must  be  considered  a&  applying 


333 


Volume  V. 


Several  Counts         CO  [/NTS,  PA  RA  GRA  PHS,  A  ND         for  One  Cause. 

there  was  but  a  single  cause  of  action,  the  rules  were  strictly 
enforced.* 

VII.  One  Count  for  Several  Causes  of  Action— 1.  At  Common 
Law. — At  common  law  it  was  possible  to  have  several  counts  for 
one  cause  of  action  ;  but  it  appears  to  have  been  impossible,  be- 
cause of  the  nature  of  the  definition  of  the  term  "count,"  to 
include  more  than  one  cause  of  action  in  one  count.  Irrespect- 
ive of  any  artificial  division  of  the  declaration,  it  of  necessity  con- 
tained as  many  counts  as  there  were  distinct  causes  of  action  set 
forth.  The  common-law  definition  of  the  word  "  count"  was 
that  part  of  the  declaration  wherein  was  set  forth  a  distinct  cause 
of  action.* 


^to  a  distinct  subject-matter,  and  they 
were  therefore  allowed.  Lackington  v. 
Vines,  i  D.  &  L.  710. 

Charter  Party. — There  may  be  a 
count  on  the  express  contract  in  the 
charter  party  to  carry  goods  safely 
from  one  port  to  another,  and  also  a 
count  bn  the  implied  duty  to  safely  re- 
move the  goods  from  the  shore  to  the 
ship.  Vaughan  v.  Glenn,  5  M.  &  W.  577. 

Money  Paid. — See  the  case  of  Simp- 
son V.  Rand,  i  Exch.  688,  where  a 
count  for  money  paid  was  held  to  be 
for  a  different  cause  of  action  than  an- 
other count  which  sought  to  recover 
damages  for  defendant's  refusal  to 
transfer  stock  upon  which  plaintiff 
had  an  option  of  purchase. 

1.  Hoare  v.  Lee,  5  C.  B.  754,  57  E.  C. 
L.  754 ;  Jenkins  v.  Treloar,  i  M.  & 
W.  16;  Cholmondeley  f .  Payne,  3  Bing. 
N.  Cas.  708,  32  E.  C.  L.  294;  Mockford 
V.  Taylor,  19  C.  B.  N.  S.  209,  115 
E.  C.  L.  209  ;  Arden  v.  Pullen,  9  M.  & 
W.  430  ;  Blyth  v.  Shepherd,  9  M.  & 
W.  763;  Mathewson  v.  Ray,  16  M.  & 
W.  329;  Temperly  v.  Brown,  i  D.  N. 
S.  310;  Mercer  v.  Stanburj',  25  L.J. 
Exch.  346  ;  Dearie  v.  Henderson,  7  C. 
B.  71,  62  E.  C.L.71;  Ramsden  z^.  Gray, 
7C.  B.  961,  62  E.  C.  L.  961. 

Copyright. — In  an  action  for  the  in- 
fringement of  a  copyright,  the  plain- 
tiff will  not  be  allowed  a  count  on  the 
5  and  6  Vict.,  ch. 45,  in  conjunction  with 
a  count  for  the  infringement  of  the 
same  copyright  at  common  law. 
Boozey  v.  Tolkein,  5  D.  &  L.  549. 

Agreement. — Two  counts  upon  the 
same  agreement,  to  avoid  a  difficulty 
in  stating  its  legal  effect,  will  not  be 
allowed.  Smith  v.  Thompson,  5  D.  & 
L.  524. 

Gtoods  Sold  and  Delivered. — A  count 
for  goods  sold  and  delivered  is  not  al- 


lowable with  a  count  upon  a  special 
contract,  apparently  for  the  price  of 
the  same  goods,  unless  the  plaintiff 
satisfies  a  judge  that  he  bona  fide  in- 
tends to  establish  a  distinct  subject- 
matter  of  complaint  in  respect  of  each 
count.  Grissell  v.  James,  4  C.  B.  768, 
56  E.  C.  L.768. 

2.  The  caseof  Cheethamt'.  Tillotson, 
5  Johns.  (N.  Y.)  430,  is  a  good  illus- 
tration of  the  statement  in  the  text. 
The  question  involved  in  that  case  was, 
whether  the  declaration  contained  two 
counts,  and  if  so,  whether  one  of  them 
was  vicious.  The  court  distinctly  ruled 
that  the  declaration  contained  two 
counts  because  it  set  forth  two  distinct 
substantive  causes  of  action,  although 
there  was  no  artificial  division  or  num- 
bering, or  any  words  or  signs  in  the 
declaration  itself  which  went  to  show- 
that  the  pleader  intended  to  set 
out  two  causes  of  action.  The  action 
was  for  a  libel ;  the  declaration  selected 
a  part  of  the  libelous  article  and 
charged  it  to  be  libelous,  and  then  se- 
lected another  part  of  the  same  libel- 
ous article  and  charged  it  to  be  libelous. 
The  court  held  that  one  count  was  de- 
fective as  not  stating  a  cause  of  action, 
and,  as  the  plaintiff  took  judgment  gen- 
erally, the  judgment  was  reversed. 

Co7npare  the  following  language  from 
Andrews's  Stephen  on  Pleading,  §  151. 
"  And,  when  the  time  for  the  declara- 
tion arrives,  the  plaintiff,  in  all  forms 
of  action,  sets  forth  in  the  declaration, 
separately,  each  different  subject  of 
claim  or  complaint  thus  put  together  in 
the  same  writ.  So,  in  the  case  of  pro- 
ceeding by  bill,  the  different  claims  or 
complaints  are  separately  brought  for- 
ward in  the  bill  or  declaration,  care, 
however,  being  taken  to  join  only  such 
as  might  have  been  jointly  claimed  by 
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2.  Under  thie  Codes — Introductory. — All  the  codes  of  procedure 
make  provision  that  the  complaint  shall  separately  state 
each  cause  of  action  contained  therein.^  But  before  a  complaint 
can  be  considered  bad,  under  the  provisions  that  it  must  sepa- 
rately state  each  cause  of  action  set  up  therein,  it  must  contain 
two  or  more  good  causes  of  action  well  pleaded.* 

Motion  to  Elect. — It  is  held  by  some  of  the  cases  that  the  proper 
remedy  for  a  violation  of  the  rule  requiring  the  causes  of  action 
to  be  separately  stated,  is  a  motion  to  require  plaintiff  to  elect  on 
which  cause  he  will  proceed,  and  to  strike  out  the  others.^ 

Demurrer. — But  a  demurrer  is  not  a  proper  remedy.* 


the  same  original.  Such  different 
claims  or  complaints  constitute  differ- 
ent parts  or  sections  of  the  declaration, 
and  are  known  in  pleading  by  the  de- 
scription of  several  counts." 

Misjoinder. — Misjoinder  in  a  single 
count  of  two  incompatible  causes  of 
action,  such  as  tort  and  assumpsit,  is 
cured  by  judgment  if  no  demurrer  or 
other  objection  is  interposed.  Schafer 
V.  Boyce,  41  Mich.  256. 

In  Illinois  the  uniting  in  one  count  of 
two  causes  of  action  is  termed  "  du- 
plicit}'."  A  declaration  so  drawn  may 
be  demurred  to  for  duplicity.  Chicago, 
etc.,  R.  Co.  V.  Magee,  60  111.  529; 
Louisville,  etc.,  R.  Co.  v.  Hill,  29  111. 
App.  582.  But  the  proper  definition  of 
*'  duplicity "  at  common  law  is  that 
given  by  Stephen  :  "  Pleadings  must 
not  be  double  ;  this  rule  applies  both  to 
the  declaration  and  subsequent  plead- 
ings. Its  meaning,  with  respect  to  the 
former,  is  that  the  declaration  must 
not,  in  support  of  a  single  demand, 
allege  several  distinct  matters,  by  any 
one  of  which  that  demand  is  sufficiently 
supported."  Stephen  on  Pleading 
(Tyler's  ed.)  242. 

According  to  the  above  definition,  it 
is  not  proper  or  accurate  to  term  "du- 
plicity "  the  uniting  in  one  count  two 
or  more  causes  of  action. 

1.  See  article  Complaints. 

2.  Action  by  Partners.  —  Munn  v. 
Cook,  24  Abb.  N.  Cas.  (N.  Y.  Supreme 
Ct.)  314;  Krower  v.  Rej'nolds,  99  N. 
Y.  245.  See  also  Zimmerman  v.  Kinkle, 
108  N.  Y.  282;  Milliken  v.  Western 
Union  Tel.  Co.,  110  N.  Y.  403. 

Where,  in  an  action  by  copartners, 
the  complaint  set  out  a  cause  of  action 
for  injuries  to  personal  property,  and 
also  averred  that  the  defendant  assailed 
and  beat,  "and  otherwise  maltreated, 
.the   plaintiffs,"   it  was    held    that  but 


one  cause  of  action  well  pleaded  was 
alleged,  and  consequently  a  motion  that 
the  causes  of  action  contained  in  the 
complaint  be  separately  stated  and 
numbered  should  be  denied;  that  the 
allegations  charging  personal  injuries 
were  clearly  irrelevant  and  redundant, 
and  should  be  stricken  out,  and  that  this 
could  be  done  under  that  part  of  the 
notice  of  motion  which  asked  for  further 
and  other  relief.  Trenndlich  v.  Hall, 
7  Civ.  Pro.  Rep.  (N. Y.  Supreme  Ct.)  62. 

3.  Cheney  v.  Fisk,  22  How.  Pr.  (N. 
Y.  Supreme  Ct.)  236;  Otis  v.  Mechan- 
ic's Bank,  35  Mo.  128;  Mooney  v. 
Kennett,  19  Mo.  552 ;  Fadley  v.  Smith, 
23  Mo.  App.  87. 

Where  the  complaint  contains  two 
causes  of  action  in  one  count,  on  a 
motion  to  strikeout  specific  portions  of 
the  complaint,  which  embraces  one 
count,  the  court  will  allow  plaintiff  to 
elect  which  cause  of  action  he  will  re- 
tain. Williams  v.  Gannon,  2  N.  Y. 
Month.  L.  Bui.  19. 

Destruction  of  Crops  from  Overflow. — 
Where,  in  an  action  to  recover  damages 
to  crops  from  an  annual  overflow  of 
water,  each  overflow  being  one  cause  of 
action,  the  complaint  includes  in  one 
count  several  overflows,  the  remedy  is 
a  motion  to  compel  plaintiff  to  elect  on 
which  cause  he  will  proceed.  Offield  v. 
Wabash,  etc.,  R.  Co.,  22  Mo.  App.  607. 

4.  Anderson  v.  Hill,  53  Barb.  (N.  Y.) 
238. 

Motion  for  Judgment. — If  the  several 
causes  of  action  are  not  separately 
stated,  the  defect  cannot  be  taken  ad- 
vantage of  by  a  motion  to  dismiss  or 
by  a  motion  for  judgment  on  the  plead- 
ings. Watson  r>.  San  Francisco,  etc.,  R. 
Co.,  50  Cal.  523. 

Setting  Aside  Complaint. — It  has  been 
ruled  that  a  complaint  may,  on  motion 
therefor,  be  set  aside  for  not  separately 
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Motion  to  Separately  State  and  Number. — The  clear  weight  of  authority, 
however,  is. that  the  proper  remedy  for  a  failure  to  state  sepa- 
rately, is  a  motion  to  make  the  complaint  more  definite  and  certain 
by  separately  stating  the  causes  of  action.' 

Waiver. — If  the  causes  of  action  are  properly  joined,  but  not  sep- 
arately stated  or  numbered  in  the  complaint,  and  the  defendant, 
without  objection,  by  motion  or  otherwise,  answers  them  and  pro- 
ceeds to  trial,  he  waives  the  objection.* 


stating  the  causes  of  action.  Blanchard 
V.  Strait,  S  How.  Pr.  (N.  Y.  Supreme 
Ct.)  S3. 

Alabama. — It  seems  that  demurrer  is 
a  proper  remedy  in  Alabama  where 
several  causes  of  action  are  set  out  in 
one  count.  Richmond,  etc.,  R.  Co.  v. 
Weems,  97  Ala.  270;  Capital  City 
Water  Co.  v.  Montgomery,  92  Ala.  366. 

1.  Adams  v.  Secor,  6  Kan.  542; 
Stewart  v.  Balderston,  10  Kan.  131  ; 
Hartford  v.  Bennett,  10  Ohio  St.  441 ; 
Ridenour  i;.  Mayo,  29  Ohio  St.  138; 
Barnes  v.  Stevens,  62  Ind.  226;  People 
V,  Tweed,  63  N.  Y.  194;  Bass  v.  Com- 
stock,  38  N.  Y.  21;  Freer  v.  Denton,  61 
N.  Y.  492 ;  Townsend  v.  Coon,  7  Civ. 
Pro.  Rep.  (N.  Y.  Supreme  Ct.)  56; 
Wood  V.  Anthony,  9  How.  Pr.  (N.  Y. 
Supreme  Ct.)  78;  Colton  v.  Jones,  7 
Robt.  (N.  Y.)  164;  Nichol  v.  Alexan- 
der, 28  Wis.  118;  Sentinel  Co.  v. 
Thomson,  38  Wis.  489. 

Motion  Too  Broad. — If  the  motion  to 
separate  is  made  too  broad,  it  should  be 
overruled.  Cincinnati,  etc.,  R.  Co.  v. 
Chester,  57  Ind.  287. 

Court  of  Its  Own  Motion  Requiring. — 
The  court  ma}',  of  its  own  motion,  re- 
quire the  plaintiff  to  separately  state. 
Bailey  v.  Hughes,  35  Ohio  St.  597; 
Jackson  County  v.  Hoaglin,  5  Kan.  558. 

Enforcing  the  Order. — When  the  court 
has  ordered  the  plaintiff  to  separately 
state  his  causes  of  action,  it  may  enforce 
such  order  by  striking  out  a  substituted 
complaint  filed  without  compliance 
with  such  order.  O'Connor  v.  Chicago, 
etc.,  R.Co.,  75  Iowa  617.  Or  if  the  plain- 
tiff does  not  file  any  new  complaint  the 
action  may  be  dismissed  without  prej- 
udice. Eisenhouer  v.  Stein,  37  Kan. 
281;  Jackson  Count}'  v.  Hoaglin,  5 
Kan.  5s8. 

A  Matter  of  Right.— The  defendant 
has  the  right  to  compel  the  plaintiff 
by  motion  to  separately  state  his  causes 
of  action.  It  is  error,  for  which  the 
judgment  will  be  reversed,  to  overrule 
a    well     taken     motion     to    separate. 


Schuyler  Nat.  Bank  v.  Bollong,  24  Neb. 
821  ;  Pierce  v.  Bicknell,   11  Kan.  262. 

Where  a  motion  to  separate  has  been 
erroneously  overruled,  and  then  a  de- 
murrer has  been  filed  to  the  complaint, 
no  facts  stated  in  the  complaint  should 
be  taken  as  true  on  the  hearing  of  the 
demurrer,  unless  they  were  so  well 
pleaded  as  not  to  be  objectionable  on 
the  hearing  of  said  motion.  Stewart  v. 
Balderston,  10  Kan.  131. 

A  motion  to  separate  the  statements 
and  the  ruling  thereon  must  be  brought 
into  the  record  by  a  proper  bill  of  ex- 
ceptions, or  be  made  a  part  of  the  rec- 
ord by  order  of  the  court.  Balue  v. 
Richardson,  124  Ind.  480. 

But  if  the  court  instructs  the  jury 
that  there  can  be  no  recovery  for  one 
of  the  causes  of  action,  the  error  in 
overruling  a  motion  to  separate  the  two 
causes  of  action  is  harmless,  and  the 
judgment  will  not  be  reversed.  St.  Paul 
F.,  etc.,  Ins.  Co.  v.  Gotthelf,  35  Neb.  352. 

In  Bear  v.  Knowles,  36  Ohio  St.  43, 
it  was  held  that  it  is  not  error,  for  which 
the  final  judgment  will  be  reversed,  to 
overrule  a  motion  to  separately  state 
the  causes  of  action,  unless  it  appears 
that  by  such  refusal  the  adverse  party 
has  been  deprived  of  a  substantial 
right. 

And  in  Goldberg  v.  Utley,  60  N.  Y.. 
427,  it  was  held  that  the  code  require- 
ment of  a  separate  statement  for  each 
cause  of  action  was  merely  one  of  prac- 
tice, over  which  the  trial  court  has  con- 
trol, and  that  an  appeal  did  not  lie  from 
an  order  denying  a  motion  to  have 
different  causes  of  action  in  a  com- 
plaint separately  stated  and  numbered. 

2.  McKinne}'"  v.  McKinney,  8  Ohio 
St.  423 ;  Youngstown  v.  Moore,  30 
Ohio  St.  138;  Cruver  v.  Chicago,  etc., 
R.  Co.,  62  Iowa  460;  Cobb  v.  Illinois 
Cent.  R.  Co.,  38  Iowa  601 ;  Thompson  v. 
School  Dist.  No.  4,  71  M0.495;  Chris- 
tal  V.  Craig,  80  Mo.  367;  Trenton 
Union  Bank  xk  Dillon,  75  Mo.  380; 
Kansas   City  Hotel   Co,  v.  Sigement^ 
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Bight  of  Defendant  to  Treat  the  Several  Causes  as  Separated. — But  the  de- 
fendant has  a  right  to  treat  the  several  causes  of  action  set  up  in 
one  count  or  statement  as  though  they  were  separately  stated ; 
he  may  demur  or  answer  to  each  severally.^ 

VIII.  Proceduee  wheee  theee  Aee  Seveeal  Counts— 1.  Under 
the  Codes. — The  several  counts  are  distinct  causes  of  action  ;  and 
the  fact  that,  by  reason  of  one  of  them  having  been  imperfectly 
stated,  no  judgment  could  be  rendered  on  that  count,  does  not 


53  Mo.  176;  Brown  v.  Kansas  City, 
etc.,  R.  Co.,  20  Mo.  App.  427  ;  Noel  v. 
Hudson,  13  B.  Mon.  (Kj.)  205;  Can- 
des  V.  Burke,  4  N.  Y.  Wklj.  Dig. 
4S4;  Commercial  Bank  v.  Pfeiffer,  22 
Hun  (N.  Y.)  336. 

Where  each  count  of  a  complaint 
contained  two  causes  of  action,  and  the 
defendant  failed  to  object  to  the  same, 
it  was  held  that  both  causes  of  action 
in  each  count  were  properly  submitted 
to  the  jury.     Joj  v-  Bitzer,  77  Iowa  73. 

Conversion  and  Contract.— Where 
tlie  facts  stated  in  a  complaint  may 
constitute  either  a  cause  of  action  for 
conversion  or  a  cause  of  action  upon 
contract,  but  are  alleged  as  a  single 
cause  of  action  only,  and  no  motion  to 
have  such  two  causes  of  action  sep- 
arately stated  is  made  before  the  trial, 
the  court  should  not,  upon  the  trial, 
compel  the  plaintiff  to  elect  between 
them.  Whitbeck  v.  Kehr,  10  Daly  (N. 
Y.)  403. 

Forcible  Entry  and  Conversion. — In 
an  action  alleging,  as  a  single  cause  of 
action,  the  forcible  entry  on  plaintiff's 
premises,  an^  a  conversion  of  his 
goods,  the  plaintiff"  may,  on  proving  a 
conversion,  recover  therefor.  Colton 
V.  Jones,  7  Robt.  (N.  Y.)  164. 

California. — The  Supreme  Court  of 
California  have  held  that  there  can- 
not be  two  causes  of  action  stated  in 
one  count;  if  there  is  but  one  state- 
ment, then,  although  two  causes  of  ac- 
tion are  actually  stated  therein,  yet  the 
complaint  will  be  construed  as  stating 
only  the  cause  of  action  principally  in- 
tended. Thus,  in  an  action  for  the 
malicious  prosecution  of  an  attach- 
ment against  the  plaintiff  by  the  de- 
fendant, in  the  name  of  another,  the 
complaint  alleged,  in  stating  what  the 
defendant  did  in  issuing  and  levying 
the  writ,  that  the  defendant  and  an- 
other filed  their  undertaking  condi- 
tioned to  pay  all  the  costs  and  damages 
that  the  plaintiff  might  sustain ;  and 
the  court  instructed  the  jury  that  there 


were  two  causes  of  action  set  forth  in 
the  complaint,  namely,  one  for  mali- 
cious prosecution,  and  the  other  on 
the  undertaking  ;  and  that  the  former 
was,  and  the  latter  was  not,  barred 
by  the  statute.  It  was  held  that  the 
instruction  was  erroneous ;  that  the 
gravamen  of  the  complaint  was  the 
malicious  prosecution,  and  the  allega- 
tions with  regard  to  the  undertaking 
could  not  be  construed  as  constituting 
a  separate  cause  of  action.  Sharp  v. 
Miller,  54  Cal.  329. 

If  a  complaint  contains  several  counts, 
on  one  of  which  a  bill  of  particulars 
cannot  be  required,  and  the  defendant 
demands  a  bill  of  particulars,  which  is 
not  given,  the  court  should  not,  on  the 
trial,  exclude  evidence  on  the  count  on 
which  a  bill  of  particulars  was  not  re- 
quired.    Moore  i\  Bates,  46  Cal.  29. 

1.  Demurrer. — Where  a  petition  not 
separated  into  divisions  or  counts  con- 
tains distinct  causes  of  action,  a  de- 
murrer to  one  of  them  maj'  be  sustained, 
and  the  plaintiff  cannot  urge  the  defect 
of  his  pleading  to  defeat  the  demurrer. 
Wright  V.  Connor,  34  Iowa  240 ;  Bur- 
hans  V.  Squires,  75  Iowa  60. 

Misjoinder. — The  failure  of  plaintiff 
to  state  separately  his  several  causes  of 
action  does  not  preclude  defendant  from 
raising  the  objection  that  the  complaint 
contains  causes  of  action  which  cannot 
be  joined  in  one  action.  Nevada  Coun- 
t}',  etc.,  Canal  Co.  v.  Kidd,  43  Cal. 
180;  Goldberg  v.  Utley,  60  N.  Y.  427; 
Zorn  f.  Zorn,38  Hun(N.Y.)  70;  Stan- 
ton 7'.  Missouri  Pac.  R.  Co.,  15  Civ. 
Pro.  Rep.  (N.  Y.  Supreme  Ct.)  296; 
Wiles  V.  Suvdam,  64  N.  Y.  173;  An- 
derson V.  Hill,  53  Barb.  (N.  Y.)  238; 
Dewey  x'.Ward,  12  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  419;  Lamming  v.  Galusha, 
22  Civ.  Pro.  Rep.  (N,  Y.  Supreme  Ct.) 
16.  But  in  Henderson  v.  Jackson,  9> 
Abb.  Pr.  N.  S.  (N.  Y.  Super.  Ct.) 
293,  it  was  held  that  a  demurrer  on  the 
ground  that  causes  of  action  have  been 
improperly    united    in    the    complaint 
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affect  the  right  of  the  plaintiff  to  take  judgment  on  those  which 
are  rightly  stated.*  And  the  judgment  of  the  trial  court  may  be 
reversed  upon  a  law  count,  and  affirmed   upon  an  equity  count.* 

General  Verdict — One  Count  Bad. — Where  several  causes  of  action  are 
joined  in  one  complaint  by  means  of  separate  statements  or 
counts,  there  should  be  a  separate  assessment  of  damages  or  ver- 
dict on  each  count.  A  general  verdict  for  the  plaintiff  will  not 
be  allowed  to  stand,  if  one  of  the  counts  is  insufficient  to  support 
a  judgment.^ 

Demurrer. — If  a  complaint  contains  more  than  one  count,  a 
demurrer  to  the  whole  complaint  will  be  overruled,  if  there  is 
one  good  count,^     See  article  DEMURRER. 


should  not  be  sustained  where  the 
causes  of  action  are  not  separately 
stated. 

1.  Hunt  V.  San  Francisco,  ii  Cal.  250. 

Evidence  Insufficient. — When  there 
are  two  counts  in  a  complaint  plaintifl' 
may  recover  upon  one,  notwithstand- 
ing the  evidence  would  not  entitle  him 
to  recover  upon  the  other.  Firman  v. 
Bateman,  2  Utah  26S. 

Jurisdiction  over  One  Count. — Where 
a  complaint  contains  a  cause  of  action 
■of  which  the  court  has  not,  and  others 
•of  which  it  has,  jurisdiction,  the  court 
Mill  disregard  the  former  and  proceed 
to  try  the  latter.  Ashe  -'.  Gray,  90  N. 
Cas.  137. 

If  one  good  cause  of  action,  with  a 
prayer  for  appropriate  relief  within  the 
jurisdiction  of  the  court,  appears  in  a 
petition,  the  court  should  not  dismiss 
the  cause.  Buchanan  v.  Bilger,  64 
Tex.  589. 

Reversal  of  Judgment. — Where  there 
is  no  evidence  to  support  a  verdict, 
returned  by  the  jury,  on  a  count  in  the 
petition  for  the  negligent  killing  of  one 
•of  plaintiffs  hogs,  the  judgment  will 
be  reversed  as  to  such  count.  Kendrick 
t'.  Chicago,  etc.,  R.  Co.,  81  Mo.  521. 

Where  any  paragraph  of  a  complaint 
contains  a  good  and  sufficient  aver- 
ment, and  no  demurrer  ha^  been  put 
in,  the  appellate  court  will  not  reverse 
the  judgment  on  account  of  the  in- 
sufficiency of  the  averments  of  the 
complaint.  Dice  v.  Morris,  32  Ind. 
283 ;  Kelsey  v.  Henry,  48  Ind.  37 ; 
Caress  v.  Foster,  62  Ind.  145;  Vassau 
f.  Thompson,  46  Wis.  345. 

If  the  substance  of  the  cause  of  action 
is  sufficiently  stated  in  one  count,  it 
will  support  a  verdict,  though  matters 
of  inducement  are  not  set  out  except 
.by  reference  to   another  count  in  the 


petition.     Neier   v.  Missouri   Pac.   R. 
Co.,  12  Mo.  App.  35. 

Where  one  paragraph  of  the  com- 
plaint is  good,  and  the  special  findings 
show  that  the  verdict  is  based  on  it 
alone,  a  motion  in  arrest  of  judgment 
will  be  overruled.  Price  v.  Boyce,  10 
Ind.  App.  145. 

2.  Boeckler  x>.  Missouri  Pac.  R.  Co., 
10  Mo.  App.  448. 

3.  See  articles  Judgment;  Ver- 
dict. Mooney  7.  Kennett,  19  Mo.  551; 
Christal  v.  Craig,  80  Mo.  367;  Lancas- 
ter T'.  Connecticut  Mut.  L.  Ins.  Co.,  92 
Mo.  460;  Greenwood  v.  Cobbey,  30 
Neb.  579. 

Record  must  Show. — Where  there  is 
a  general  verdict  for  the  plaintiff,  the 
complaint  being  in  several  paragraphs, 
one  of  which  was  good,  and  as  to  the 
others  demurrers  were  erroneously 
overruled,  the  judgment  will  be  re- 
versed unless  it  can  be  seen  from  the 
record  that  the  verdict  was  solely  upon 
the  good  paragraph.  Lang  xk  Oppen- 
heim,  96  Ind.  47. 

If  the  record  affirmatively  shows  that 
the  verdict  and  judgment  rest  wholly 
on  a  good  count,  then  the  bad  count 
will  not  necessitate  a  reversal.  Logans- 
port  V.  La  Rose,  99  Ind.  117. 

One  Count  Not  Proved. — If  all  the 
counts  are  good,  and  one  proved,  but 
not  as  alleged  in  the  others,  a  general 
verdict  is  good.  Noel  v.  Hudson,  13 
B.  Mon.  (Ky.)  205. 

Texas.  —  Where  there  are  several 
counts  in  a  petition,  and  entire  dam- 
ages are  given,  the  verdict  shall  be 
good,  notwithstanding  one  or  more  of 
such  counts  may  be  defective.  Act  of 
May  13,  1846,  (j  105;  Hart.  Dig.,  art. 
759;  Pasch.  Dig.,  art.  1466;  Rev.  Stat. 
1879,  ^""t-  1449- 

4.  Montgomery   County   v.  Barber, 
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Verdict  where  there  Are  Several  Connts  for  One  Canse  of  Action. — Where 
there  is  but  one  cause  of  action,  though  stated  in  different  counts, 
there  need  be  but  one  finding  or  verdict.  The  verdict,  in  such 
cases,  may  be  general.     It  need  not  mention  either  count.* 

2.  At  Common  Law.— Where  more  than  one  count  has  been  used 
the  plaintiff  is  entitled  to  take  judgment  on  the  good  counts  in 
his  declaration,  if  he  has  recovered  a  verdict  thereon.^ 

Demurrer. — Where  a  general  demurrer  is  filed  to  the  whole  dec- 
laration, if  any  one  count  of  the  declaration  be  found  to  state  a 
good  cause  of  action,  the  demurrer  should  be  overruled.*  See 
also  article  DEMURRER. 


45  Ala.  237 ;  Roberts  v.  Walker,  83 
Mo.  200;  Strange  v.  Manning,  99  N. 
Car.  165 ;  Heavenridge  v.  Mondy,  34 
Ind.  28;  Cole  v.  Wright,  70  Ind.  179; 
Bayless  v.  Glenn,  72  Ind.  5  ;  Farman  v. 
Chamberlain,  74  Ind.  82  ;  Owen  School 
Tp.  T'.  Hay,  107  Ind.  351;  Culbertson 
V.  Munson,  104  Ind.  451  ;  Terre  Haute, 
etc.,  R.  Co.  V.  McCoy,  113  Ind.  498; 
Pinkum  v.  Eau  Claire,  81  Wis.  301; 
Potter  V.  Hussey,  i  Utah  250;  Lewis 
V.  Alexander,  51  Tex.  578. 

1.  Lancaster  v.  Connecticut  Mut.  L. 
Ins.  Co.,  92  Mo.  468;  Brownell  v.  Pa- 
cific R.  Co.,  47  Mo.  240;  Brady  T'.  Con- 
nelly, 52  Mo.  19;  Owens  z'.  Hannibal, 
etc.,  R.  Co.,  58  Mo.  394. 

Substantial  and  Nominal  Damages. — 
Where  there  is  but  one  cause  of  action, 
though  stated  in  different  counts,  there 
may  be  a  general  verdict,  or  a  verdict 
on  one  count  for  the  plaintiflF,  and  tor 
the  defendant  on  the  other,  is  proper. 
A  substantial  verdict  in  such  case  for 
the  plaintiff  on  one  count  and  a  nom- 
inal one  on  the  other  will  be  sustained, 
and  the  latter  treated  as  a  finding  for 
the  defendant.  Lancaster  v.  Connecti- 
cut Mut.  L.  Ins.  Co.,  92  Mo.  461. 

General  and  Special  Verdict. — Where, 
in  an  action  for  damages  under  a  cause 
of  action  set  out  in  different  forms,  in 
distinct  counts,  a  special  verdict  was 
rendered  under  one  count  inconsistent 
with  the  general  verdict,  the  amount  of 
the  former  was  deducted  from  the  lat- 
ter, and  judgment  rendered  upon  the 
modified  verdict.  Cobb  v.  Illinois 
Cent.  R.  Co.,  38  Iowa  604. 

One  Oood  Count.  —  Where  plaintiff 
states  the  same  cause  of  action  in  two 
or  more  counts,  there  must  be  at 
least  one  good  count  on  which  the  ver- 
dict and  judgment  can  stand.  Terry 
V.  St.  Louis,  etc.,  R.  Co.,  89  Mo.  586. 

Ignoring  One  Count. — The  same  cause 
of  action  being  stated  in  different  forms. 


in  each  of  two  counts  of  the  same  pe- 
tition, the  finding  of  the  jury,  under 
the  court's  instructions,  as  to  one 
count,  ignoring  the  other,  is  not  ground 
fur  sustaining  a  motion  in  arrest  of 
judgment.  Moffett  v.  Turner,  23  Mo. 
App.  194. 

Right  to  Recover. — The  plaintiff,  al- 
though he  uses  more  counts  than  is  nec- 
essary, should  be  allowed  to  recover 
his  demand.  Strange  v.  Manning,  99 
N.  Car.  165. 

Provable  under  One  Count. — Where  a 
plaintiff's  whole  cause  of  action  is 
provable  under  his  first  count,  it  is  im- 
material what  disposition  is  made  of 
the  other  counts.  Hentig  v.  Kansas 
L.  &  T.  Co.,  28  Kan.  617. 

2.  "  But  whether  one  or  more  issues 
be  produced,  if  the  decision,  whether 
in  law  or  fact,  be  in  the  plaintiff's 
favor,  as  to  any  one  or  more  counts,  he 
is  entitled  to  judgment/ro  /aw/o, though 
he  fail  as  to  the  remainder."  Stephen 
on  Pleading  (Tyler's  ed.)  25S. 

Below  the  Jurisdiction  of  the  Court. — 
A  declaration  containing  several  counts 
is  not  defective  because  one  count 
claims  damages  below  the  jurisdiction 
of  the  court.  Picard  v.  McCormick, 
1 1  Mich.  68. 

3.  Lusk  T'.  Cook,  i  111.  84;  Cowles  v. 
Litchfield,  3  111.  356;  Young  v.  Camp- 
bell, 10  111.  80;  Israel  v.  Rej'nolds,  11 
111.  218;  Governor  v.  Ridgway,  12 
111.  14;  Walton  V.  Stephenson,  14  111. 
77;  Gillilan  v.  Gray,  14  111.  416;  Bris- 
tow  V.  Lane,  21  111.  194;  Anderson  v. 
Richards,  22  111.  217. 

What  Is  a  Separate  Demurrer. — A 
demurrer  to  the  entire  declaration  and 
"to  each  count  thereof"  may  be 
deemed  separate  to  each  count  and 
sustained  to  such  as  are  bad  and  over- 
ruled as  to  the  others.  ■  Sanford  v.  Gad- 
dis,  13  111.  329. 

Carried   Back. — A    demurrer   cannot 
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Verdict. — On  a  declaration  consisting  of  several  counts,  the  jury 
may  either  assess  entire  damages,  on  the  whole  or  part  of  the 
declaration,  or  they  may  assess  several  damages,  on  the  different 
counts.i     See  article  Verdicts. 

If  entire  damages  be  assessed,  and  any  one  or  more  of  the 
counts  be  bad  or  inconsistent,  judgment  may  be  arrested  ;  because 
it  must  be  intended  that  some  part  of  the  damages  was  assessed 
upon  those  counts.^ 


be  carried  back  and  sustained  to  a  dec- 
laration which  contains  a  good  count. 
Tomlin  v.  Tonica,  etc.,  R.  Co.,  23  111. 
429  ;  Chase  v.  De  Wolf,  69  111.  47. 

1.  Tidd's  Practice  893 ;  Porter  v. 
Rummery,  10  Mass.  64. 

Waiving  Issve.  —  Where  a  verdict 
which  is  decisive  of  the  case  is  found 
on  one  or  more  of  several  issues,  and 
the  jury  cannot  agree  as  to  another 
issue,  tlie  party  in  whose  favor  the 
verdict  is  found  may  waive  the  other 
issue,  or  consent  that  a  verdict  be  en- 
tered thereon  against  him.  French  v. 
Hanchett,  12  Pick.  (Mass.)  15;  Sutton 
V.  Dana,  i  Met.  (Mass.)  383. 

Not  Definite  Enough.  —  In  debt  on  a 
bond,  issues  were  joined  on  the  pleas 
of  non  est  factum^  solvit  ad  diem  and 
solvit  post  diem,  and  the  verdict  was 
that  "  the  defendant  is  not  indebted 
to  the  plaintiflF."  The  verdict  was 
held  substantially  defective,  as  it  did 
not  appear  by  it  that  the  jury  were 
agreed  on  any  one  of  the  issues  substi- 
tuted to  them.  Coffin  v.  Jones,  11 
Pick.  (Mass.)  45. 

General  Verdict.  —  In  an  action,  in 
which  the  declaration  contained  two 
counts,  the  jury  returned  a  general 
verdict  for  the  plaintiff.  At  the  request 
of  both  counsel,  the  presiding  judge 
asked  the  jury  whether  they  had  found 
for  the  plaintiff  on  both  or  on  only  one 
count,  to  which  they  replied:  "  On  the 
second  count."  At  the  further  request 
of  both  counsel,  the  judge  inquired  as 
to  the  first  count,  to  which  they  replied 
that  they  had  not  agreed.  At  the  in- 
stance of  the  defendant,  the  judge  then 
said  to  the  jury:  *' It  is  your  duty  to 
agree  on  both  counts,  and  yo\x  will  re- 
tire and  deliberate,"  which  they  did, 
returning  a  verdict  for  the  defendant 
on  the  first,  and  for  the  plaintiff  on  the 
second,  count.  It  was  held  that  the 
defendant  had  no  ground  of  exception. 
Hadley  v.  Heywood,  121  Mass.  236. 

If  a  declaration  contains  several 
causes  of  action,  and  a  general  verdict 


is  returned  for  the  plaintiff  for  nominal 
damages,  he  has  no  ground  of  excep- 
tion to  any  ruling  given  at  the  trial,  or 
to  any  refusal  to  rule,  unless  such  rul- 
ing or  refusal  to  rule  relates  to  the 
question  of  damages.  Rowley  v.  Raj', 
139  Mass.  241. 

A  general  verdict  for  the  plaintiff  in 
an  action  of  tort  against  two  defendants,, 
with  counts  for  assault  and  battery ,^ 
conversion  of  personal  property  and 
slander,  with  an  assessment  of  entire 
damages,  furnishes  no  ground  for  a 
motion  in  arrest  of  judgment,  if  the  jury 
were  expressly  instructed  that  the  de- 
fendants were  not  responsible  on  the 
count  for  slander,  and  no  request  was 
made  that  the  damages  should  be  as- 
sessed on  each  count  separately.  Rich- 
mond f.  Whittlesey, 2  Allen  (Mass.)  230. 

If  plaintiff  counts  both  at  common 
law  and  on  a  statute  which  gives  treble 
damages,  and  has  a  general  verdict,  he 
cannot  have  treble  damages.  Benton 
V.  Dale,  I  Cow.  (N.  Y.)  160;  Mooers 
V.  Allen,  2  Wend.  (N.  Y.)  247. 

Where  a  count  for  slander  is  joined 
with  one  for  assault  and  battery,  and  a 
verdict  is  given  as  follows :  "  In  the 
action  of  A  against  B  (for  slander)  the 
jury  find  for  the  plaintiff  and  assess 
damages,"  etc.,  the  words  "  for  slander," 
in  parenthesis,  merelj'  identify  the 
action,  but  do  not  restrict  the  verdict  to 
one  count  only.  And  a  new  trial  will 
not  be  granted  on  the  ground  that  the 
count  for  assault  and  battery  is  undis- 
posed of,  where  no  such  objection  was 
taken  at  the  return  of  the  verdict.  Wood 
V.  Southwick,  97  Mass.  354. 

2.  Tidd's  Practice  893 ;  Cheetham  v. 
Tillotson,  5  Johns.  (N.  Y.)  440;  York  t;. 
Johnson,  116  Mass.  482. 

But  the  rule  that  one  bad  count  is 
fatal  on  general  verdict,  does  not  apply 
where  it  is  obvious  that  all  the  counts 
refer  to  one  and  the  same  cause  of 
action.  Bayard  v.  Malcolm,  2  Johns. 
(N.  Y.)  550'.. 

Amending  Verdict. — A  general  verdict. 


340 


Volume  V. 


Where  there  Are        SEPARA  TE  ST  A  TEMENTS.  Several  Counts. 

IX.  Adding  and  Striking  Out  Counts.— It  may  be  necessary,  in 
order  to  prevent  a  failure  of  justice,  to  permit  a  count  to  be  added 
at  the  trial.*  And  it  is  often  necessary  for  the  court,  in  the 
administration  of  justice,  to  strike  out  a  count.*^ 


may  sometimes  be  amended  to  apply 
only  to  a  good  count.  If  there  was 
evidence  given  at  the  trial  upon  such  of 
the  counts  only  as  are  good,  a  general 
verdict  may  be  altered,  from  the  notes 
of  the  judge,  and  entered  only  on  those 
counts.  Tidd's  Practice  893;  Jones  v. 
Kennedy,  11  Pick.  (Mass.)  125;  Clark 
i).  Lamb,  8  Pick.  (Mass.)  415. 

1.  See  article  Amendments,  Vol. 
I.,  p.  458. 

Trover. — In  an  action  for  money  had 
and  received,  a  count  in  trover  was 
added  at  the  trial.  Cornish  v.  Abing- 
don, I   F.  &  F.   562. 

Removing  Messuage. — In  an  action  for 
an  injury  to  the  plaintiff's  reversion,  by 
destroying  a  chimney,  parcel  of  his 
messuage,  the  plaintiflF  was  allowed, 
after  the  expiration  of  the  term  follow- 
ing the  appearance  of  the  defendant,  to 
add  counts  for  removing  the  defend- 
ant's messuage  without  shoring  up  the 
plaintifif's  messuage,  whereby  his  chim- 
ney,which  was  entitled  to  the  support  of 
the  defendant's  messuage, was  damaged, 
and  for  unskilfully  pulling  down  the  de- 
fendant's messuage,  whereby  the  chim- 
ney of  the  plaintiff's  messuage  was  in- 
jured. Langford  -•.  Woods,  8  Scott  N. 
R.  369,  7  M.  &  G.  625,  49  E.  C.  L.  625. 

Nonperformance  of  Award.  —  The 
plaintiff  contracted   to  purchase  from 


A  a  ship  in  course  of  building  at  Que- 
bec, and  accept  a  bill  for  the  price  on 
the  vessel  being  completed  according 
to  the  terms  of  the  contract,  and  regis- 
tered in  his  name.  On  the  bill  being 
presented  for  acceptance,  the  plaintiff 
declined  to  accept  it,  on  the  ground 
that  A  had  not  performed  his  contract; 
whereupon  the  defendant  undertook 
that,  if  the  plaintiff  would  accept  the 
bill,  he  (the  defendant)  would  abide  by 
and  perform  the  award  of  referees  to  be 
appointed  to  determine  what  should  be 
done,  in  case,  on  the  arrival  of  the  ship 
at  Dublin,  the  plaintiff  should  have  any 
cause  of  complaint  against  A  in  respecf 
of  his  performance  of  the  contract.  On 
the  ship's  arrival,  the  referees  awarded 
that  a  sum  was  payable  to  the  plaintiff, 
on  account  of  deficiencies  in  the  ship. 
The  court  refused  to  allow  the  plaintiff, 
in  declaring  against  the  defendant  upon 
his  guaranty,  to  add  to  a  count  for  non- 
performance of  the  award  a  count  al- 
leging that,  in  consideration  of  the 
plaintiff 's  accepting  the  bill,  the  defend- 
ant agreed  to  become  personally  re- 
sponsible for  the  performance  of  the 
contract  by  A.  Fagan  v.  Harrison,  4 
C.  B.  909,  56  E.  C.  L.  909. 

2.  Sherratt  v.  Webster,  9  Jur.  N.  S. 
629;  Ward  V.  Graystock,  4  D.  P.  C. 
717;  Chapman  v.  King,  4  D.  &  L.  311. 
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COURTS. 

As  to  Adjournment  of  Courts,  see  article  ADJOURNMENTS,  vol.  i,  p.  238, 

Courts  of  Admiralty,  see  article  ADMIRALTY,  vol.  i,  p.  249. 

Appellate  Courts,  see  -ai^izX^  APPEALS,  vol.  2,  p.  i. 

Disrespect  to  Court  in  Briefs,  see  article  BRIEFS,  vol.  3,  p.  710. 

Court  Calendars  and  Dockets,  see  article  CALENDARS  AND  TRIAL 
DOCKETS,  vol.  3,  p.  801. 

Certifying  Cases  and  Questions  to  a  Higher  Court,  see  article  CER  TI- 
FIED  CASES,  vol.  3,  p.  918. 

Powers  of  Courts  at  Chambers  and  in  Vacation,  see  article  CHAMBERS 
AND  VACATION,  vol.  4,  p.  336. 

Contempt  of  Court,  see  article  CONTEMPT,  vol.  4,  p.  764. 

Coroners'  Courts,  see  article  CORONERS'  INQUESTS. 

Decisions  of  Courts,  see  article  DECISIONS. 

Courts  of  Equity,  see  SiVticle  EQUITY  PLEADING  AND  PRAC- 
TICE. 

Amicus  Curies,  see  article  FRIEND  OF  THE  COURT. 

Judges  of  Courts,  see  article  JUDGES. 

Jurisdiction  of  Courts,  see  article  JURISDICTION. 

Justices'  Courts,  see  article  JUSTICES  OF  THE  PEA  CE. 

Leave  of  Court  to  Sue,  see  article  LEA  VE  OF  CO  UR  T. 

Probate  Courts,  see  article  PR  OB  A  TE. 

Rules  of  Court,  see  article  RULES  OF  COURT 

United  States  Courts,  see  article  UNITED  STATES  COURTS. 

Control  of  Courts'  Action  by  Certiorari,  Mandamus  and  Prohibition,  see 
articles-  CERTIORARI,  vol.  4.  p.  i  ;  MANDAMUS ;  PROHI- 
BITION. 


COVENANT. 

By  Roswell  Shinn, 

I.  Natttee  or  THE  Action,  343. 
n.  When  the  Action  will  Lie,  345. 

III.  When  the  Action  will  Not  Lie,  350. 

IV.  Who  may  Sue,  352. 

1.  The  Covenantee  Generally,  352. 

2.  Severally  or  Jointly,  352. 

3.  Personal  Representatives ,  354. 

4.  Heirs  and  Devisees,  355. 

5.  Assignees  or  Remote  Grantees,  355, 

6.  Beneficiaries,  357. 
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Nature  of  the  Action.  COVENANT,  Nature  of  the  Action. 

V.  Who  may  Be  Sued,  358. 

1.  The  Covenantors  Generally,  358. 

2.  Agents  and  Representative  Persons  Individually,  359 

3.  Jointly  or  Severally,  360. 

4.  Husband  and  Wife,  36 1 . 

5.  Personal  Represetttatives  and  Heirs,  361. 

6.  Assignees,  361. 

VI.  The  Declaration,  362. 

1.  The  Venue,  362. 

2.  The  Commencement,  362. 

3.  The  Body,  363. 

a.  The  Inducement,  363. 

b.  The  Consideration,  365. 

c.  The  Promise,  365. 

d.  The  Averments,  366. 

(i)   Generally,  366. 

(2)  Exceptions  in  the  Covenant,  368. 

(3)  Joinder  of  Causes  of  Actioji,  368. 

(4)  Performance  of  Conditions  Precedent,  368. 

e.  The  Breach,  369. 

(i)   Generally,  369. 

(2)  Several  Breaches,  371. 

(3)  Covenant  of  Warranty  and  for  Quiet  Enjoyment, 

371- 

(4)  Covenant  of  Seizin,  374. 

(5)  Covenant  against  Incumbrances,  374. 

f.  The  Damages,  375. 

VII.  The  Demurrer,  376. 
VIII.  The  Plea,  377. 

1.  No  Plea  of  General  Issue,  2,77- 

2.  Plea  of  Non  Est  Factum,  378. 

3.  Special  Pleas,  379. 

4.  Plea  of  Performance  or  Tender  Thereof,  380. 

5.  Plea  of  Non  Damnificatus,  383. 

6.  Plea  of  Not  Guilty,  383. 

7.  /"/!?«  of  Non  Infregit  Conventionem,  383. 

8.  Plea  of  N^il  Habuit  in  Tenementis,  384. 
■9.  Plea  of  Fraud  and  Deceit,  384. 

10.  Other  Pleas  in  Bar,  384. 

11.  6>/-^,  385. 

12.  Demurrer  to  Plea,  385. 

IX.  Replication  and  Rejoinder,  386. 
X.  The  Judgment,  387. 

I.  Nature  of  the  Action — in  General. — '*  Covenant "  is  the  form  of 
action  to  which,  at  the  common  law,  the  plaintiff  must  resort  for 
a  recovery  of  the  damages  occasioned  by  the  breach  of  a  cove- 
nant, or  contract  in  writing  and  under  seal.* 

1.  3  Bl.  Com.  156,  157;  I  Chit.  Leavitt,  54  N.  Y.  40;  Gale  t'.  Nixon, 
on  Pldgs.   115;  Atlantic  Dock  Co.  v.     6  Cow.  (N.  Y.)   445;  Davis  v.  Judd,  6 
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COVENANT. 


Nature  of  the  Action. 


Distinguished  from  Debt. — It  differs  from  the  common-law  action  for 
*'  debt,"  in  that  the  latter  is  only  maintainable  for  the  recovery  of 
a  certain  stated  sum  of  money,  while  covenant  is  maintainable 
not  only  for  that  purpose  when  expressed  in  a  deed,  but  also  for 
unliquidated  damages  arising  from  the  nonperformance  of  cove- 
nants in  a  deed.* 


Wis.  85;  Stickney  f.  Stickney,  21  N. 
H.  61 ;  Ludlum  v.  Wood,  2  N.  J.  L.  53  ; 
Bilderback  v.  Pouner,  7  N.  J.  L.  64; 
M'Voy  V.  Wheeler,  6  Port.  (Ala.)  201  ; 
Tribble  v.  Oldham,  5  J.J.  Marsh.  (Ky.) 
137;  Vicary  t".  Moore,  2  Watts  (Pa.)  451. 
Confined  to  Specialties. — It  is  an  ac- 
tion which  is  maintainable  only  against 
the  person  who,  by  himself,  or  by 
some  other  person  acting  in  his  behalf, 
has  executed  a  deed  under  seal,  or  who 
has  agreed  by  deed  to  do  a  certain  thing. 

1  Chit,  on  Pldgs.  115;  Rees  7'.  Over- 
baugh,  6  Cow.  (N.Y.)  746;  Powers  7'. 
Ware,  2  Pick.  (Mass.)  451;  Powell  v. 
Clark,  3  N.  J.  L.  no;  Bell  v.  Reading, 

2  N.  J.  L.  132;  Sommerville  v.  Ste- 
phenson, 3  Stew.  (Ala.)  271;  Bassett 
V.  Jordan,  i  Stew.  (Ala.)  352;  U.  S.  v. 
Brown,  \   Paine  (U.  S.)  422. 

Rule  Modified  by  Statute. — In  a 
state  where  by  statute  a  seal  is  made 
unnecessary  in  the  execution  of  a  bond, 
deed,  or  conveyance,  or  other  contract 
in  writing  (see,  for  instance,  Howell's 
(Mich.)  Stat.,  §  7778),  the  character  of 
the  instrument  is  not  changed  by  the 
absence  of  the  seal  (McKinney  xu 
Miller,  19  Mich.  151),  and  therefore  an 
action  of  covenant  is  still  maintainable 
on  all  contracts  which,  but  by  the  force 
of  the  statute,  would  be  under  seal  ; 
that  is  to  sa}',  where  the  use  of  a  seal 
or  scroll  has  become  abrogated,  and 
justice  is  administered  by  the  courts 
under  the  forms  of  the  common  law, 
an  action  in  the  form  of  covenant  may 
be  maintained  on  all  contracts  in  writ- 
ing which  may  be  properly  termed 
*'  specialties."  The  present  inquiry 
relates  merely  to  the  application  of  the 
remedy,  and  for  an  indication  of  what 
is  or  is  not  a  covenant,  and  a  description 
of  the  different  covenants,  the  reader  is 
referred  to  the  article  Covenants  in 
the  American  and  English  Encyclo- 
paedia of  Law. 

When  Unsigned  by  Covenantee. — The 
fact  that  the  covenantee  has  not  exe- 
cuted the  deed  will  not  prevent  him 
from  maintaining  an  action  of  covenant 
thereon,  if  it  be  properly  signed  by  the 
covenantor,     i  Chit,  on  Pldgs.  116,  119. 


Though  a  sealed  instrument  be  so 
defectively  executed  as  not  to  support 
an  action  in  assumpsit,  yet  an  action  of 
covenant  may  be  maintained  upon  it. 
Poor  Directors  v.  M'Fadden,  i  Grant's 
Cas.  (Pa.)  230. 

Scope  of  Remedy  at  Common  Law  Sum- 
marily Stated. — Covenant  is  the  proper 
form  of  action  at  common  law  upon  all 
articles  of  agreement  under  seal,  on 
covenants  in  deeds  of  conveyance  and 
mortgages,  on  leases,  policies  of  insur- 
ance, and  all  contracts  of  like  nature  in 
which  there  is  a  covenant  to  perform 
something  in  the  future  or  a  covenant 
that  something  has  been  don6  in  the 
past.  In  some  instances,  also,  as  in  case 
a  grantor  covenants  that  he  has  good 
title,  the  action  is  maintainable  on  a 
covenant  which  relates  to  matter  in 
prcBsenti.    i  Chit. on  Pldgs.  115, 116, 117. 

1.  Covenant  is  preferable  to  an  ac- 
tion of  debt  in  many  instances,  because 
while  in  debt  the  plaintiff'  is  limited  to 
a  recovery  of  the  amount  stated,  yet 
in  an  action  on  the  covenant  he  is  not 
limited  to  such  an  amount,  but  is  en- 
titled to  whatever  damages  the  jury 
may  see  fit  to  award  him.  i  Chit,  on 
Pldgs.  117,  118;  Taylor  v.  Wilson,  5 
Ired.  (N.  Car.)  214. 

Covenant  to  Recover  a  Penalty. — 
Where  parties  mutually  covenant  to  do 
a  thing  under  penalty,  an  action  in  the 
form  of  covenant  may  be  maintained 
for  damages  occasioned  by  the  breach 
of  the  covenant,  or  an  action  in  the 
form  of  debt  may  be  maintained  for 
the  penalty.  Haggart  v.  Morgan,  5  N. 
Y.422. 

Covenant  to  Recover  Sum  for  Which 
Notes  were  Given.  -  Where  one  has 
covenanted  to  pay  to  another  a  stipu- 
lated sum  of  money,  and  at  the  same 
time,  as  part  of  the  transaction,  has 
given  his  notes  for  the  payment  of  the 
money,  the  payee  may  sue  on  the  cove- 
nant or  on  tiie  notes,  at  his  election. 
Byrd  i'.  Knighton,  7  Mo.  443. 

Covenant  or  Debt  on  Assigned  Lease. — 
For  the  breach  of  covenants  in  a  lease, 
either  an  action  of  covenant  or  an 
action  of  debt  may  be  maintained  at 
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When  the  Action 


COVENANT. 


will  Lie. 


Covenant  further  differs  from  debt  in  that  but  one  action  can 
be  brought  upon  the  debt,  while  for  each  breach  of  the  covenant 
an  action  may  be  maintained.* 

II.  When  the  Action  will  Lie — in  General.— An  action  in  the 
form  of  covenant  will  lie,  under  the  common-law  practice,  upon  the 
breach  of  any  contract  in  writing  which  imposes  an  affirmative 
legal  obhgation,^  when  the  same  is  executed  under  seal  ^  against 
a  person  who,  by  himself,  or  his  duly  authorized  agent  acting  in 
his  behalf,  has  executed  such  deed.* 


common  law  against  the  assignee  of  the 
lease.  Bowdre  v.  Hampton,  6  Rich. 
(S.  Car.)  2oS,  Covenant  and  not  debt 
is  the  proper  action  to  be  brought  by 
copartners  on  a  sealed  agreement  of 
guaranty  executed  to  the  firm,  and  this 
is  true  whether  it  be  conditional  or 
unconditional,  so  long  as  it  is  a  cove- 
nant and  not  a  condition  merely.  Cong- 
don  V.  Read,  7  R.  I.  576. 

1.  Davis  V.  Harris,  i  A.  K.  Marsh. 
(Ky.)  515- 

Original  Concurrence  and  Dissimilari- 
ty.— By  the  old  common  law  the  actions 
of  debt  and  covenant  were  concurrent 
remedies,  when  the  cause  of  action 
arose  on  a  single  bill,  obligatory  or  penal 
bond,  which  was  subject  to  be  defeated 
by  the  performance  of  the  conditions. 
Covenant  would  lie  on  the  bill  for  the 
nonpayment,  and  on  the  bond  for  the 
penalty.  Douglas  v.  Hennessy,  15  R. 
I.  272." 

When  a  Better  Action  than  Debt. — 
When  it  is  sought  to  recover  for  the' 
breach  of  a  bond  to  pay  a  penalty, 
"debt"  will  be  competent  to  recover 
the  exact  amount  of  the  penalty,  but 
"covenant"  will  svistain  a  greater  re- 
covery. New  Holland  Turnpike  Co. 
V.  Lancaster  County,  71  Pa.  St.  442. 

When  Concurrent  with  Assumpsit. — 
Covenant  has  become  a  concurrent 
form  of  action  with  assumpsit  in  many 
states,  which,  while  they  still  retain  the 
common-law  practice,  have,  by  statute, 
made  assumpsit  to  lie  on  contracts  un- 
der seal,  but,  even  in  these  states,  the 
action  of  covenant  is  still  important 
from  the  fact  that  the  statute  of  limita- 
tions generally  runs  against  an  action 
of  assumpsit  in  less  time  than  against  an 
action  of  covenant,  for  which  reason  it 
is  evident  that  an  action  of  covenant 
may  be  maintainable  on  a  contract  un- 
der seal  at  a  later  period  than  an  action 
of  assumpsit  where  the  latter  is  permis- 
sible. 


2.  Negative  Restriction  of  Personal 
Rights. — A  covenant  which  creates  a 
negative  restriction  cannot  be  enforced. 
Norcross  r.  James,  140  Mass.  188. 

A  mere  agreement  to  decide  a  con- 
troversy by  arbitration  is  not  a  legal 
covenant,  because  no  one  can  waive  his 
right  to  have  his  suits  determined  by 
the  proper  courts  provided  by  the  laws^ 
of  his  country,  and  therefore  such  a 
covenant  can  be  enforced  neither  in 
law  nor  in  equity.  Bozeman  t'.  Gilbert, 
I  Ala.  90.  See  title  Arbitration 
AND  Award,  Am.  &  Eng.  Ency.  Law. 

3.  And  upon  contracts  in  writing,  of 
the  same  nature,  not  under  seal  in  a 
state  where  the  use  of  a  seal  has  been 
abrogated.  Jerome  v.  Ortman,  66 
Mich.  668. 

And  upon  certain  writings  without 
seal, where  a  statute  has  placed  them  on 
the  same  footing  as  sealed  instruments. 
Graves  v.  Smedes,  7  Dana  (Kj^.)  344; 
Hughes  V.  Parks,  4  Bibb  (Ky.)6o. 

Old  Common-law  Rule. — Before  stat- 
utes made  assumpsit  a  concurrent  rem- 
edy, covenant  alone  and  not  assumpsit 
could  be  maintained  for  breach  of  a 
covenant  or  sealed  instrument.  Pope 
V.  Machias  Water  Power,  etc.,  Co.,  52 
Me.  535. 

4.  M'Voy  V.  Wheeler,  6  Port.  (Ala.) 
201  ;  Davis  v.  Judd,  6  Wis.  85  ;  Harri- 
son V.  Vreeland,  38  N.J.  L.  366. 

Seal  Torn  Off — The  fact  that  the  seal 
has  been  torn  from  the  instrument  does 
not  destroy  its  character.  An  action 
of  covenant  may  still  be  maintained 
thereon.  Rees  v.  Overbaugh,  6  Cow. 
(N.  Y.)  746;  Powers  v.  Ware,  2  Pick. 
(Mass.)  451. 

When  Covenant  and  Not  Case  the 
Proper  Remedy. — One  who  seeks  to  en- 
force the  payment  of  the  consideration 
named  in  the  contract  under  seal  must 
sue  in  covenant  ;  /.  e.,  when  one  seeks 
to  enforce  the  performance  of  a  duty  re- 
quired  of   the   covenantor,   the   action 
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The  action  may  be  maintained  upon  a  covenant  which  is  not 
expressed  in  words  in  the  deed,  but  which  the  law  will  imply  from 
the  general  terms  thereof.^ 

Whenever  an  instrument  shows  that  the  parties  thereto  intended 
to  bind  themselves  to  the  performance  of  acts  stipulated,  it  will 
support  an  action  in  the  form  of  covenant,^  although  the  word 
"  covenant  "  does  not  appear  in  the  instrument.* 

Illustrations. — It  will  lie  for  a  breach  of  a  writing  obligatory  to 
pay  a  certain  sum  of  money.*  It  will  lie  on  a  bond  to  pay  a  prin- 
cipal sum  and  interest,^  or  in  "  land  ofifice  money,"  ^  or  in  "  Phila- 
delphia funds,"  "^  or  in  current  banknotes,*  for  a  breach  in  the 
covenant  to  rhake  repairs,^  or  for  the  nonperformance  of  any 
other   agreement    in   a   lease.^®     It    will   lie    on    an  attachment 


should  be  covenant  and  not  case.    Jones 
V.  Clark,  45  N.  J.  L.  437. 

1.  Frost  V.  Raymond,  2  Cai.  (N.  Y.) 
188;  Kent  V.  Welch,  7  Johns.  (N.  Y.) 
258;  Frey  v.  Johnson,  22  How.  Pr.  (N. 
Y.  Supreme  Ct.)  323 ;  Dorsey  v.  Jack- 
man,  I  S.  &  R.  (Pa.)  42;  Saltoun  v. 
Houstoun,  I  Bing.  433,  S  E.  C.  L.  581; 
Sampson  v.  Easterby,9  B.  &  C.  505,  17 
E.  C.  L.  428. 

The  Declaration  and  implied  cove- 
nants may  be  set  forth  in  the  declaration 
in  like  manner  as  if  thej'  were  ex- 
pressed in  the  deed.  Grannis  v.  Clark, 
8  Cow.  (N.  Y.)  36;  Barney  v.  Keith,  4 
Wend.  (N.  Y.)  502. 

Case  on  Implied  Covenant.  —  And 
where  the  lasv  implies  a  liability  inde- 
pendent of  the  covenant,  the  plaintiff 
may,  if  he  choose,  sue  in  "  case"  in- 
stead of  "covenant."  Luckey  t;.  Row- 
zee,  I  A.  K.  Marsh.  (Ky.)  295. 

2.  Jackson  v.  Swart,  20  Johns.  (N. 
Y.)  85 ;  Hallett  v.  Wylie,  3  Johns. 
(N.  Y.)  44;  Lovering  v.  Lovering,  13 
N.  H.  513;  Gardiner  v.  Corson,  15 
Mass.  504;  Trutt  v.  Spotts,  87  Pa.  St. 
339;  Taylor  v.  Preston,  79  Pa.  St.  436; 
Marshall  f.  Craig,  i  Bibb  (Ky.)  379. 

3.  Bull  V.  Follett,  5  Cow.  (N,  Y.) 
170;  Kendal  v.  Talbot,  2  Bibb  (Ky.) 
614;  Randel  t'.  Chesapeake,  etc..  Canal, 
I  Harr.  (Del.)  151. 

No  Particular  Form  of  Words  is  neces- 
sary to  create  a  covenant,  but  the  words 
must  import  an  agreement  or  they  will 
not  support  the  action.  U.  S.  v.  Brown, 
I  Paine  (U.  S.)  422;  Myers  xk  Burns, 
33  Barb.  (N.  Y.)  401  ;  Davis  x'.  Lyman, 
6  Conn,  252;  Newcomb  v.  Presbrey,  8 
Met.  (Mass.)  406. 

4.  Bassett  v.  Jordan,  i  Stew.  (Ala.) 
352- 


5.  Jackson  v.  York,  etc.,  R.  Co.,  48 
Me.  147. 

Not  in  the  Name  of  Beneficiary. — 
While  covenant  will  lie  on  a  bond  it 
must  be  brought  in  the  name  of  the 
covenantee.  It  cannot,  like  assumpsit, 
be  brought  in  the  name  of  a  third  per- 
son, for  whose  benefit  the  bond  was 
made.   Packard  f.  Brewster,  59  Me.  404. 

6.  Hedges  v.  Gray,  i  Blackf.  (Ind.) 
216. 

7.  January  v.  Henry,  2  T.  B.  Mon. 
(Ky.)  58. 

8.  Jackson  r.  Waddill,  i  Stew.  (Ala.) 
579 ;   Scott  V.  Conover,  6  N.  J.  L.  222. 

9.  Stretch  v.  Forsyth,  3  N.  J.  L.  2S5 ; 
Harris  7'.  Goslin,  3  Harr.  (Del.)  338. 
To  pay  rent.  Van  Rensselaer  v.  Den- 
nison,  35  N.  Y.  39/5 ;  Worthington  v. 
Hewes,  19  Ohio  St.  66. 

10.  Not  Acknowledged  or  Recorded. — 
And  although  an  instrument  is  not 
acknowledged  nor  recorded,  as  the 
statute  requires,  and  is  therefore  de- 
fective as  a  lease,  yet  where  there  has 
been  an  entry  and  possession  according 
to  the  stipulations  of  the  instrument 
an  action  of  covenant  will  lie  thereon, 
and  parol  evidence  may  be  introduced 
to  show  such  entry  and  possession. 
Bridgmans  v.  Wells,  13  Ohio  43. 

On  Implied  Covenant  for  Quiet  Enjoy- 
ment.— The  implied  covenant  of  quiet 
enjoyment  is  contained  in  every  lease 
where  there  is  no  express  covenant  of 
like  effect  (Burr  v.  Stenton,  43  N.  Y. 
462),  and  will  protect  the  lessee  from 
any  injuries  inflicted  by  the  lessor  him- 
self or  by  others  vmder  a  paramount 
title.  The  rule  in  regard  to  eviction  in 
these  cases  follows  the  rule  in  regard  to 
a  covenant  of  warranty,  and  is  some- 
what  different   in   different   states,   as. 
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bond,^  but  not  on  a  receipt  given  for  attached  property  for  the 
proceeds  of  the  property  which  had  been  sold  by  permission.*  It 
will  lie  on  an  appeal  bond  or  on  a  covenant  to  hold  a  person 
harmless  from  a  judgment,*  and  on  a  bond  with  a  penalty  ;*  for 
the  breach  of  covenant  to  make  a  deed  ;  ^  and  it  will  lie  for  a  breach 
of  any  of  the  covenants  contained  in  a  deed  of  real  estate.^ 


shown  below.  In  general,  no  actual 
eviction  or  ouster  is  necessary'  as  a  pre- 
requisite to  the  bringing  of  an  action 
on  the  covenant  for  quiet  enjoyment. 
It  is  sufficient  that  the  plaintiff  has  sur- 
rendered possession  to  the  true  owner, 
under  the  assertion  of  his  superior  title. 
Scott  V.  Kirkendall,  88  111.  465;  Ogden 
V.  Ball,  40  Minn.  94;  Waldron  v. 
M'Carty,  3  Johns.  (N.  Y.)  471  ;  Abbott 
V.  Allen,  2  Johns.  Ch.  (N.  Y.)  522  ; 
Chesterman  v.  Gardner,  5  Johns.  Ch. 
(N.  Y.)  29.  It  will  lie  where  he  has 
been  evicted  by  legal  process  under  a 
prior  mortgage.  Chenev  v.  Straube, 
35  Neb.  521  ;  Stewart  v.  Drake,  9  N. 
J.  L.  139:  Smith  V.  Dixon,  27  Ohio  St. 
471  ;  White  v.  Whitney,  3  Met.  (Mass.) 
81  ;  Tufts  V.  Adams,  8  Pick.  (Mass.) 
547;  Sprague  f.  Baker,  17  Mass.  586; 
Furnas  v.  Durgin,  iig  Mass.  500.  It  is 
sufficient  for  the  tenant  to  prove  that 
there  was  an  interference  with,  or  dis- 
turbance of,  his  beneficial  enjoyment  of 
the  demised  premises.  Cohen  xk  Du- 
pont,  I  Sandf.  (N.  Y.)  260. 

On  Lease  under  Seal  to  Fay  a  "  Rea- 
sonable Rent." — Where  the  considera- 
tion is  to  pay  a  reasonable  rent  named  in 
the  lease  under  seal,  covenant  is  the 
proper  remedy,  but  account  is  not. 
Hall  V.  Stewart,  12  Pa.  St.  211. 

1.  Hill  V.  Rushing,  4  Ala.  212. 

2.  Wilcoxen  v.  Rix,  i  A.  K.  Marsh. 
(Ky.)  421. 

3.  Jansen  v.  Ball,  6  Cow.  (N.  Y.) 
628,  holding  also  that  where  the  instru- 
ment described  the  judgment  as  due 
and  unpaid,  it  will  support  an  action  of 
covenant,  although  there  be  in  fact  no 
such  judgment. 

4.  New  Holland  Turnpike  Co.  v. 
Lancaster  County,  71  Pa.  St.  442, 
holding  that  the  covenantee  may  sue 
in  "debt"  and  recover  the  exact 
amount  of  the  penalty  ;  but  that  if  he 
sues  in  covenant  he  can  recover  more 
than  the  penalty  if  his  proof  will  sus- 
tain it. 

6.  Davidson  v.  Jourdan,  2  Coldw. 
(Tenn.)  255. 

When  Demand  Unnecessary.  —  The 
party  having  bound  himself  to  make  a 


deed  on  a  certain  day,  and  no  act  hav- 
ing to  be  performed  by  the  other  party, 
covenant  will  lie  upon  the  failure  to 
make  such  deed  without  a  previous  de- 
mand. Davidson  v.  Jourdan,  2  Coldw. 
(Tenn.)  25;;. 

6.  Outcaltw.  Huffmann,  3N.J.  L.384. 

Covenant  of  Seizin. — A  covenant  of 
seizin  in  a  deed  to  convey  land  where 
the  grantor  is  in  possession,  if  broken 
at  all,  is  broken  as  soon  as  the  deed  is 
executed,  for  the  covenant  is  a  present 
one,  and  an  action  of  covenant  for  dam- 
ages resulting  from  the  breach  thereof 
may  be  maintained  immediately.  Kim- 
ball V.  Bryant,  25  Minn.  496;  Bacon  v, 
Lincoln,  4Cush.  (Mass.)  210;  Raymond 
V.  Raymond,  10  Cush.  (Mass.)  134; 
Slater  v.  Rawson,  i  Met.  (Mass.)  450; 
Bartholomew  v.  Candee,  14  Pick. 
(Mass.)  170;  Prescott  v.  Trueman,  4 
Mass. 627;  Mitchell  v.  Warner,  5  Conn.. 
497;  Seymour  v.  Ensign,  i  Root  (Conn.) 
210;  Fairbrother  v.  Griffin,  10  Me.  91;, 
Abbott  V.  Rowan,  33  Ark.  593;  Pecare 
V.  Chouteau,  13  Mo.  527;  Bowne  zk 
Wolcott,  I  N.  Dak.  497;  Greenby  v. 
Wilcocks,  2  Johns.  (N.  Y.)  i  ;  Backus  r/» 
McCo}-,  3  Ohio  218;  Devore  v.  Sunder- 
land, 17  Ohio  60;  Garfield  v.  Williams,. 

3  Vt.  327 ;  Dickinson  v.  Hoomes,  8- 
Gratt.   (Va.)  397;    Pollard   v.  D wight,. 

4  Cranch  (U.  S.)  430. 

On  this  principle,  if  the  grantee  is- 
subsequently  evicted  by  one  holding  a 
paramount  outstanding  title,  he  cannot 
have  an  action  of  covenant  against  his 
grantor.  Thayer  v.  Clemence,  22  Pick. 
(Mass.)  490;  Moore  xk  Merrill,  17  N. 
H.  79;  Morrison  f.  Underwood,  20  N. 
H.  369;  Mott  V.  Palmer,  i  N.  Y.  573; 
Beddoe  xk  Wadsworth,  21  Wend.  (N. 
Y.)  124;  Hamilton  %>.  Wilson,  4  Johns. 
(N.  Y.)  72  ;  McCarty  v.  Leggett,  3  Hill 
(N.  Y.)  135;  Withy  v.  Mumford,  5 
Cow.  (N.  Y.)  137;  Catlin  v.  Hurlburt, 
3  Vt.  403 ;  Swasey  zk  Brooks,  30  Vt. 
692;  Wheaton  v.  East,  5  Yerg.  (Tenn.) 
41  ;  Kincaid  v.  Brittain,  5  Sneed 
(Tenn.)  119;  Wilson  v.  Cochran,  46 
Pa.  St.  229;  Wilson  v.  Forbes,  2  Dev. 
(N.  Car.)  30;  Wilson  v.  Widenham,  51 
Me.  567;  Donnell  v.  Thompson,  10  Me. 


347 


Volume  V. 


"When  the  Action 


COVENANT. 


will  Lie. 


Action  for  Instalments. — Where  a  sum  of  money,  which  by  the  cove- 
nants of  a  deed  it  has  been  agreed  to  pay,  falls  due  in  instalments 


170;  Fitzhugh  V.  Croghan,  2  J,  J. 
Marsh.  (Ky.)429;  Birney  f .  Hann,  3 
A.K.  Marsh.  (Ky.)324;  Dale  f.  Shively, 
8  Kan.  276;  Richard  v.  Bent,  59  111.  43; 
Baker  v.  Hunt,  40  111.  265 ;  King  v. 
Gilson,  32  111.  348;  Bradj'  v.  Spurck,  27 
111.  478;  Redwine  v.  Brown,  10  Ga.  314; 
Salmon  v.  Vallejo,  41  Cal.481. 

Some  cases  go  further  and  hold  that 
where  the  grantor  has  possession  at  the 
time  of  the  conveyance  the  covenant  of 
seizin  is  both  present  and  future  in  its 
operation,  and  that  it  will  be  broken  at 
a  future  time  if  the  grantor  be  evicted 
by  paramount  title,  and  an  action  may 
then  be  brought  thereon.  Coleman  v. 
Lyman,  42  Ind.  2S9  ;  Martin  v.  Baker, 

5  Blackf.  (Ind.)  232  ;  Schofield  v.  Iowa 
Homestead  Co.,  32  Iowa  317;  Brandt 
V.  Foster,  5  Iowa  294 ;  Great  Western 
Stock  Co.  V.  Saas,  24  Ohio  St.  542 ; 
Parker  v.  Brown,  15  N.  H.  176;  Part- 
ridge V.  Hatch,  18  N.  H.  498. 

Covenant  of  Warranty. — A  covenant 
of  warranty  is  a  contract  for  all  time, 
and  is  therefore  said  to  be  a  covenant 
running  with  the  land.  For  this  reason 
an  action  for  the  breach  thereof  need 
not  be  brought  against  the  covenantor 
by  his  covenantee,  but  may  be  brought 
in  the  name  of  a  subsequent  assignee 
(Gunter  f. Williams,  40  Ala.  561 ;  Peden 
V.  Chicago,  etc.,  R.  Co.,  73  Iowa  328  ; 
Wead  V.  Larkin,  54  111.  489  ;  Suydam 
V.  Jones,  10  Wend.  (N.  Y.)  180  ;  Rinds- 
kopf  V.  Farmers'  L.  &  T.  Co.,  15S  Barb. 
(N.  Y.)  36  ;  Moore  v.  Merrill,  17  N.  H. 
81  ;  Wilson  v.  Taylor,  9  Ohio  St.  595  ; 
King  V.  Kerr,  5  Ohio  154;  Cassidy's 
Succession,  40  La.  Ann.  827  ;  Hop- 
kins V.  Lane,  9  Yerg.  (Tenn.)  79) 
within  the  time  prescribed  for  the 
bringing  of  this  form  of  action.  Kern 
V.  Kloke,  21  Neb.  529.  But  the  action 
by  the  assignee  of  the  covenantee 
against  the  covenantor  is  local  and  can 
only  be  maintained  in  the  county  where 
the  land  is  situate.     Clark  v.  Scudder, 

6  Gray  (Mass.)  122  ;  Lienow  f.  Ellis,  6 
Mass.  331  ;  White  -• .  Sanborn,  6  N.  H. 
220 ;  Birney  v.  Hain,  2  Litt.  (Ky.)  262  ; 
Berwick  v.  Shanks,  11  Moore  372,  3 
Bing.  459.  Where,  however,  several 
material  facts  arise  in  different  counties, 
the  action  of  covenant  may  be  brought 
in  either.  London  v.  Cole,  7T.  R.  583. 
Under  the  English  statute,  32  Henry 
VIII., ch.  34,  express  covenants  in  a  lease 


run  with  the  estate  in  law,  and  actions 
by  an  assignee  of  the  reversion  against 
the  lessee,  or  by  the  lessee  against  the 
assignee  of  the  reversion,  are  transitory 
actions.  Webb  v.  Russell,  3  T.  R.  394; 
Thrale  i'.  Cornwall,  i  Wils.  165;  Thurs- 
by  V.  Plant,  i  Saund.  241c,  note. 

A  covenant  of  warranty  is  an  agree- 
ment to  indemnify  the  covenantee  for 
all  damages  which  he  may  incur  in  good 
faith  for  the  assertion  or  defense  of  the 
title  warranted  to  him.  Something 
equivalent  to  an  eviction  is,  however,- 
necessary  to  maintain  a  suit  thereon. 
Ryerson  -'.  Chapman,  66  Me.  557. 

Previous  Rviction  Unnecessary. — It 
is  not  generally  necessary  that  an  evic- 
tion by  process  of  law  be  sustained  be- 
fore an  action  can  be  had  upon  the 
covenant  of  warranty.  Greenvault  v. 
Davis,  4  Hill  (N.  Y.)  643;  Mercantile 
Trust  Co.  V.  South  Park  Residence 
Co.,  94  Ky.  271 ;  Patton  v,  Kennedy,  i 
A.  K.  Marsh.  (Ky.)  389;  Lambert  v. 
Estes,  99  Mo.  604  ;  White  v.  Holley,  3 
Tex.  Civ.  App.  590.  It  is  sufficient 
that  one  having  a  paramount  title  is 
able  to  assert  it  successfully.  Eversole 
V.  Early,  So  Iowa  601 ;  Thomas  v. 
Stickle,  32  Iowa  71;  Funk  v.  Cress- 
well,  5  Iowa  62  ;  Whitney  x\  Dins- 
more,  6  Cush.  (Mass.)  124;  Hamilton 
V.  Cutts,  4  Mass.  349 ;  Sprague  v. 
Baker,  17  Mass.  586;  White  v.  Whit- 
ney, 3  Met.  ( Mass.)  89.  But  in  Verniont 
something  more  than  a  defect  in  the 
title  of  the  grantor  is  necessary.  The 
plaintiff  must  show  that  a'  paramount 
title  has  been  asserted  to  his  prejudice. 
Boyd  -o.  Bartlett,  36  Vt.  9.  And  in 
Arkansas,  Illinois,  Iowa,  Nc-m  2~ork, 
Virgiiiia,  Pennsylvania,  Delaware, 
Louisia7ia  and  Mintiesota  there  must 
be  an  actual  or  constructive  eviction 
of  the  whole  or  a  part  of  the  premises. 
Abbott  V.  Rowan,  33  Ark.  593;  Bost- 
wick  V.  Williams,  36  111.  69;  Beebe  v. 
Swartwout,  8  111.  179;  Funk  v.  Cress- 
well,  5  Iowa  88;  Mott  v.  Palmer, 'i 
N.  Y.  564 ;  Whitbeck  v.  Cook,  15  Johns. 
(N.  Y.)  483;  Beddoe  v.  Wadsworth, 
21  Wend.  (N.  Y.)  120;  Jones  v.  Rich- 
mond, 88  Va,  231  ;  West  v.  Stewart,  7 
Pa.  St.  122;  Evans  v.  Lewis,  5  Harr. 
(Del.)  162;  Laborde  v.  New  Orleans, 
13  La.  Ann.  326;  Wagner  t.  Finnegan, 
54  Minn.  251.  A  judgment  in  eject- 
ment is  a  constructive  eviction.     King 
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at  certain  times,  an  action  of  covenant  may  be  had  upon  each  and 


V.  Kerr,  5  Ohio  158;  Loughran  v. 
Ross,  45  N.  Y.  792  ;  Cowdrey  v.  Coit, 
44N-.  Y.382;  Cummins  v.  Kennedy, 
3  Litt.  (Kj.)  118;  Hannali  t'.  Hender- 
son, 4  Ind.  174;  Norton  v,  Jackson,  5 
Cal.  263;  Kincaid  v.  Brittain,  5  Sneed 
(Tenn.)  124;  Williams  -'.  Wetherbee, 
I  Aik.  (Vt.)  233;  Drury  f.  Shumway,  i 
D.  Chip.  (Vt.)  no;  Gleason  v.  Smith, 
41  Vt.  293;    Park  V.  Bates,  12   Vt.  381. 

But  a  judgment  at  law  is  not  neces- 
sary to  an  eviction.  Callis  f.  Cogbill, 
9  Lea  (Tenn.)  137.  There  is  an  evic- 
tion when  constructive  dispossession 
has  taken  place.  Whitney  v.  Dins- 
more,  6  Cush.  (Mass.)  124;  Kansas 
Pac.  R.  Co.  V.  Dunmeyer,  19  Kan.  539; 
Jones  V.  Warner,  81  111.  346;  McGary 
V.  Hastings,  39  Cal.  360.  An  eviction 
to  sustain  an  action  of  covenant  for 
breach  of  warranty  must  be  an  eviction 
by  a  paramount  title.  Fowler  v.  Poling, 
6  Barb.  (N.  Y.)  165.  An  eviction  from 
a  part  of  the  premises  is  enough  to  sus- 
tain the  action.  Carter  v.  Denman,  23 
N.  J.  L.  260;  Dougherty'  v.  Duvall,  9 
B.  Mon.  (Ky.)  57. 

In  South  Carolina,  however,  an  ac- 
tion of  covenant  for  breach  of  warranty 
may  be  maintained  when  there  is  an 
existing  paramount  title  in  a  third  per- 
son, without  there  having  been  either 
an  actual  or  constructive  eviction. 
Mackey  v.  Collins,  2  Nott  &  M.  (S. 
Car.)  186;  Biggus  v.  Bradly,  1  McCord 
(S.  Car.)  500. 

Covenant  to  Warrant  and  Defend. — 
It  is  said  that  a  covenant  to  warrant 
and  defend  is  broken  only  by  eviction 
or  what  is  equivalent  thereto,  within 
the  meaning  of  the  statute  of  limita- 
tions, and  therefore  no  action  can  be 
maintained  thereon  where  the  cove- 
nantee has  not  been  disturbed  by  legal 
process.  Barlow  v.  Delaney,  40  Fed. 
Rep.  97. 

Warranty  against  Incumbrance. — As 
to  when  a  cause  of  action  arises  on  a 
breach  of  this  covenant,  the  general 
rule  is  said  to  be,  that  if  the  covenantee 
has  fairl}'  extinguished  the  incum- 
brance, he  ought  to  recover  expenses 
necessarily  incurred  in  doing  it.  If 
they  remain  and  consist  of  mortgages, 
attachments,  and  such  liens  on  the  es- 
tate conveyed  as  do  not  interfere  with 
the  enjoyment  of  it  by  the  covenantee, 
he  can  recover  only  nominal  damages, 
but  if  they  are  of  a  permanent  nature. 


such  as  the  covenantee  cannot  remove^ 
he  should  recover  a  just  compensation 
for  the  real  injury  resulting  from  their 
continuance.  Harlow  v.  Thomas,  15 
Pick.  (Mass.)  66;  Batchelder  v.  Stur- 
gis,  3  Cush.  (Mass.)  201;  Foster  v. 
Foster,  62  N.  H.  532;  Prescott  v.  True- 
man,  4  Mass.  627.  When  the  cove- 
nantee has  removed  the  incumbrance  by 
payment  he  may  recover  the  amount 
he  has  fairly  and  justly  paid.  Brooks 
V.  Moody,  20  Pick.  (Mass.)  474;  Har- 
wood  V.  Lee,  85  Iowa  622.  But  where 
the  incumbrance  is  still  outstandings 
and  he  has  not  suffered  any  disturb- 
ance in  consequence  of  it,  he  can  only 
recover  nominal  damages.  Stanard  v, 
Eldridge,  16  Johns.  (N.  Y.)  254;  De- 
lavergne  v.  Norris,  7  Johns.  (N.  Y.) 
358.     See,   as  to    averment,  post,    VI. 

When  Such  Covenant  Broken. — There 
is  some  contrariety  of  opinion  as  to 
when  such  a  covenant  is  broken.  The 
general  rule  is  that  a  covenant  that 
premises  are  free  from  incumbrance  is 
broken  immediately  on  an  execution 
of  the  deed,  if  there  are  any  such  then 
on  the  land,  and  that  the  grantee  need 
not  wait  to  be  evicted  but  may  extin- 
guish them  and  call  upon  the  grantor 
for  indemnity  ;  and  under  such  rule  the 
covenant  does  not  run  with  the  land. 
Dickson  v.  Briggs,  12  Ala.  217;  Rich- 
ard V.  Bent,  59  111.  38;  Logan  v.  Moul- 
der, I  Ark.  313  ;  Frink  v.  Bellis,  33  Ind. 
135;  Martin  v.  Baker,  5  Blackf.  (Ind.) 
232;  Funk  V.  Cresswell,  5  Iowa  62  ;  Pills- 
bury  V.  Mitchell,  5  Wis.  17 ;  Stewart 
V.  Drake,  9  N.  J.  L.  139;  Garrison  v, 
Sandford,  12  N.  J.  L.  261  ;  Cathcart 
V.  Bowman,  5  Pa.  St.  317;  Funk  v. 
Voneida,  11  S.  &  R.  (Pa.)  109;  Russ 
V.  Perry,  49  N.  H.  547;  Potter  v.  Tay- 
lor, 6  Vt.  676;  Runnells  v.  Webber,  59 
Me.  48S;  Thayer  v.  Clemence,  22 
Pick.  (Mass.)  490;  Clark  v.  Swift,  3 
Met.  (Mass.)  392 ;  Whitney  v.  Dins- 
more,  6  Cush.  (Mass.)  124;  Tufts  v. 
Adams,  8  Pick.  (Mass.)  547;  Chapman 
V.  Kimball,  7  Neb.  399.  A  few  cases, 
however,  held  that  the  covenant  is  only 
broken  when  the  outstanding  right  in 
the  incumbrance  is  enforced  and  there- 
fore that  the  covenant  runs  with  the 
land.  Foote  v.  Burnet,  10  Ohio  317; 
M'Crady  v.  Brisbann,  i  Nott  &  M. 
(S.  Car.)  104;  Anderson  t.  Knox,  20 
Ala.  156. 
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every  one  of  the  instalments  as  they  fall  due,  and  are  not  paid, 
without  waiting  for  the  entire  debt  to  mature.* 

III.  When  the  Action  will  Not  LiE-^in  General. — The  action  of 
covenant  will  not  lie  upon  any  unwritten  contract,  nor  upon  any  writ- 
ten contract  unless  it  is  made  by  the  party  or  his  duly  authorized 
agent,  and  attested  by  a  seal,^  except  in  states  where  a  seal  is 
abrogated.* 

Privity. — Where  there  is  no  privity  of  contract,  nor  of  title 
between  the  parties  to  the  action,  it  cannot  be  sustained.* 


Where  Enforceable  against  Heirs. — 

It  is  provided  by  statute  in  Netv  Jersey 
that  an  action  for  the  breach  of  a  cov- 
enant against  incumbrance,  contained 
in  the  conveyance  of  an  ancestor,  may 
be  enforced  in  an  action  of  covenant 
against  heirs  and  devisees.  New  Jersey 
Ins.  Co.  V.  Meeker,  37  N.  J.  L.  282. 
And  a  similar  statute  is  in  force  in 
Massachusetts, 

What  Incumbrances  Not  Included. — 
It  is  not  within  the  purpose  of  this  ar- 
ticle to  indicate  what  are  incumbrances, 
but  it  may  be  well  to  say  that  a  war- 
rant against  incumbrances  does  not,  at 
least  conclusively,  extend  to  such  in- 
cumbrances as  were  known  to  the  pur- 
chaser at  the  time  of  the  contract  in 
which  he  agreed  to  pay  or  discharge 
them  in  addition  to  or  as  part  of  the 
■consideration  moving  from  him  to  the 
vendor.     Allen  v.  Lee,  i  Ind.  58. 

But  it  will  extend  to  incumbrances 
within  the  knowledge  of  the  covenantee 
when  he  has  not  agreed  to  discharge 
them.  Snyder  v.  Lane,  10  Ind.  424; 
Beach  v.  Miller,  51  111.  206;  Hovey  v. 
Newton,  7  Pick.  (Mass.)  29;  Gragg  v. 
Wagner,  71  N.  Car.  316;  Funk  -y.Vonei- 
da,  II  S.  &  R.  (Pa.)  no. 

When  Statute  of  Limitations  Begins  to 
Run. — The  statute  of  limitations  does 
not  begin  to  run  upon  a  cause  of  action 
for  a  breach  of  covenant  against  in- 
cumbrance until  the  covenantee  has 
removed  it  by  payment.  Priest  v.  Dea- 
ver,  22  Mo.  App.  276;  Taylor  ri.  Priest, 
21  Mo.  App.  685. 

1.  Stevens  v.  Chamberlin,  i  Vt.  25; 
Adams  v.  Essex,  i  Bibb  (Ky.)  149; 
Walker  v.  Byrd,  15  Ark.  33;  Potts  v. 
Point  Pleasant  Land  Co.,  49  N.  J.  L. 
411. 

When  Several  Instalments  Due. — 
When  several  instalments  are  due  it  is 
immaterial  which  one  is  sued  on  first. 
Hepburn  v.  Mans,  31  Leg.  Int.  (Pa.) 
356- 


2.  Davis  V.  Judd,  6  Wis.  85  ;  M'Voy 
V.  Wheeler,  6  Port.  (Ala.)  201  ;  Gale 
V.  Nixon,  6  Cow.  (N.  Y.)  445;  Bilder- 
back  V.  Pouner,  7  N.  J.  L.  64 ;  Ludlum 
V.  Wood,  2  N.  J.  L.  52  ;  Tribble  v.  Old- 
ham, 5  J.J.  Marsh.  (Ky.)  137. 

3.  Jerome  v.  Ortman,  66  Mich.  668. 
Or  where  certain  written  instruments 
without  seal  are  by  statute  made  equiv- 
alent to  sealed  instruments.  Graves  v. 
Smedes,  7  Dana  (Ky.)  344;  Hughes  t;. 
Parks,  4  Bibb  (Ky.)  60." 

Lex  Fori  Governs. — But  though  the 
instrument  maj'  be  one  that  would  be 
considered  a  sealed  instrument  in  the 
state  where  it  was  made,  yet  if  it  is  not 
so  considered  in  the  state  where  the 
remedy  is  sought,  an  action  of  covenant 
will  not  lie  thereon,  because  the  remedy 
is  governed  by  the  lex  fori.  Andrews 
V.  Herriot,  4  Cow.  (N.  Y.)  508; 
Warren  v.  Lynch,  5  Johns.  (N.  Y.) 
239 ;  Meredith  v.  Hinsdale,  2  Cai. 
(N.  Y.)  362  ;  U.  S.  Bank  v.  Donnally, 
8  Pet.  (U.  S.)  361  ;  Le  Roy  v.  Beard,  8 
How.  (U.  S.)  451;  Adam  v.  Kers,  i 
B.  &  P.  360. 

Not  on  Unexecuted  Deed. — What  is  no 
more  than  a  condition  of  a  deed  to  be 
executed  will  not  support  an  action  of 
covenant.  Luciani  v.  American  F.  Ins. 
Co.,  2  Whart.  (Pa.)  167. 

4.  Lyon  r;.  Parker,  45  Me.  474;  Plym- 
outh V.  Carver,  16  Pick.  (Mass.)  183 ; 
Hurd  t^.  Curtis,  19  Pick.  (Mass.)  4^9; 
Barndollar  v.  Tate,  i  S.  &  R.  (Pa.) 
160;   Maule  iy.  Weaver,   7   Pa.   St.  329. 

On  Covenant  Running  with  the  Land, 
— A  covenant  does  not  run  with  the 
land  because  it  is  made  concerning  the 
land,  but,  in  order  to  make  it  run  with 
the  land,  there  must  be  a  privity  of 
estate  between  the  covenanting  parties. 
Webb  V.  Russell,  3  T.  R.  402  ;  Lyon 
V.  Parker,  45  Me.  474.  Therefore,  w-here 
the  covenant  is  not  one  which  will  run 
with  land,  an  action  in  the  form  of 
covenant  thereon  cannot  be  maintained 
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Between  Partners. — An  action  of  covenant  will  not  lie  at  the  suit  of 
one  partner  against  another,  for  a  balance  due  on  partnership 
account. 1 

On  Certificate  of  Sale. — Nor  will  the  action  lie  against  a  municipal 
corporation  for  a  refusal  to  convey  land,  when  it  is  by  law  au- 
thorized to  do  so,  and  has  executed  a  certificate  of  sale  to  the 
plaintiff,  under  the  corporate  seal,  stating  that  he  is  entitled  to 
such  conveyance.* 

Covenant  Modified  by  Parol. — Covenant  is  not  the  proper  form  of 
action  for  the  breach  of  an  agreement  under  seal  when  the  same 
has  been  modified  by  a  subsequent  parol  agreement  upon  some 
point  essential  to  the  defendant's  liability.* 

Nonperformance  within  the  Time. — Where  time  is  of  the  essence  of 
the  contract,  it  is  a  universal  rule  that  if  the  acts  be  not  performed 
within  the  covenanted  time,  compensation  for  the  performance  of 
the  same  cannot  be  recovered  in  an  action  on  the  covenant.* 

Nonperformance  in  Manner  Stipulated. — Likewise,  when  the  acts  have 
not  been  performed  in  the  manner  in  which  it  was  agreed 
they  should  be  performed,  an  action  in  the  form  of  covenant 


by  one  not  nat^ed  as  covenantee 
therein,  although  he  may  claim  the 
benefits  thereof.  Collins  v.  Plumb,  i6 
Ves.  Jr.  454  ;  Ex  p.  Richardson,  14 
Ves.  Jr.  187;  Green  v.  Home,  i  Salk. 
197;  De  Bolle  v.  Pennsylvania  Ins. 
Co.,  4  Whart.  (Pa.)  68. 

This  is  the  rule  in  deeds  inter  farfes, 
but  as  to  deeds  poll  a  stranger  may  sue 
on  the  covenant  therein  to  pay  him  a 
sum  of  money.  Smith  v.  Emery,  12 
N.  J.  L.  53 ;  Berkeley  v.  Hardy,  8  D. 
&  R.  102";  Patten  v.  Heustis,  26  N.  J. 
L.  293. 

Unilateral  Covenant. — Nor  can  a  per- 
son maintain  an  action  of  covenant  on 
an  instrument  executed  only  by  him- 
self. Johnson  v.  Muzzy,  45  Vt.  419, 
and  Hinsdale  r.  Humphrey,  15  Conn. 
431.  As  to  actions  of  covenant  for  rent 
on  a  lease  executed  onlj'  by  the  les- 
sor, see  also  Rockford,  etc.,  R.  Co.  v. 
Beckemeier,  72  111.  267 ;  Trustees, 
etc.,  V.  Spencer,  7  Ohio  151;  Van 
Rensselaer  v,  Platner,  2  Johns.  Cas. 
(N.  Y.)  24. 

But  if  the  covenantee  be  named  in  an 
indenture  as  such,  he  may  maintain  an 
action  thereon,  although  he  did  not 
sign  it.  Lucke  v.  Lucke,  Lutw.  305  ; 
Comyns  Dig.  Pldg.,  title  "  Covenant," 
A.  I ;  Atlantic  Dock  Co.  v.  Leavitt,  54 
N.  Y.  35. 

1.  Niven  v.  Spickerman,  12  Johns. 
<N.  Y.)  401. 


2.  Western  v.  Brooklyn,  23  Wend. 
(N.  Y.)  334,  holding  that  the  proper 
remedy  is  by  an  action  on  the  case  or. 
by  mandamus. 

3.  M'Voy  V.  Wheeler,  6  Port.  (Ala.) 
201  ;  Vicary  v.  Moore,  2  Watts  (Pa.) 
451  ;  Carrier  v.  Dilworth,  59  Pa.  St. 
406;  Lehigh  Coal,  etc.,  Co.  v.  Harlan, 
27  Pa.  St.  429;  Ellmaker  v.  Franklin 
F.  Ins.  Co.,  6  W.  &  S.  (Pa.)  443;  Ray- 
mond V.  Fisher,  6  Mo.  29;  Heard  v. 
Wadham,  i  East  630;  Littler  v.  Hoi- 
land,  3  T.  R.  590. 

For  the  reason  that  the  old  contract 
is  deemed  to  be  abandoned  (Hall's  Ap- 
peal,  112  Pa.  St.  42),  and  the  remedy 
is  on  the  substituted  oral  agreement. 
M'Voy  r.  Wheeler,  6  Port.  (Ala.)  201; 
Raymond  v.  Fisher,  6  Mo.  29. 

Assumpsit  the  Proper  Remedy. — W  hen 
a  contract  under  seal  has  been  modified 
by  a  subsequent  parol  agreement  upon 
some  point  necessary  to  the  liability  of 
the  defendant,  assumpsit  and  not  cove- 
nant is  the  proper  form  of  action  in 
which  to  recover.  Lehigh  Coal,  etc., 
Co.  V.  Harlan,  27  Pa.  St.  429. 

4.  Jewell  V.  Schroeppel,  4  Cow.  (N. 
Y.) 564;  Hasbrouck t.Tappen,  15 Johns.  ' 
(N.  Y.)    204;    Freeman   v.  Adams,  9 
Johns.  (N.  Y.)  115;    Philips  v.  Rose,  8 
Johns.  (N.  Y.)392;  Littler  t'.  Holland, 

3  T.  R.  590;  Brown  v.  Goodman,  3  T. 
R.  !;92,  note.  Compare  Greenv.  Rob- 
erts, 5  Whart.  (Pa.)  84. 
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will  not  lie  unless  there  has  been  an  acceptance  by  the  other 
party.* 

Covenant  on  Penal  Bonds. — Covenant  is  not  the  proper  form  of  action 
on  a  bond  for  the  payment  of  money  which  contains  no  other 
express  agreement.* 

Liability  Created  by  Law. — Where  the  liability  of  the  defendant  is 
not  created  by  a  covenant,  but  is  created  by  the  law,  independent 
of  the  covenant,  then  an  action  in  the  form  of  covenant  is  not  the 
proper  remedy.^ 

IV.  Who  may  Sue— 1.  The  Covenantee  Generally. — As  a  general 
proposition,  it  may  be  said  that  the  party  who  has  executed  the 
deed  under  seal,  and  who  was  to  receive  the  benefit  of  the  acts 
covenanted  to  be  performed,  is  the  proper  party  plaintiff  in  an 
action  for  damages  when  a  breach  is  made  in  such  covenant.*  But 
the  former  rule  has  become  so  far  modified  by  codes  and  special 
statutes  in  many  states,  that  the  real  party  in  interest  may  bring 
an  action  in  his  own  name  on  the  covenant." 

2.  Severally  or  Jointly — In  General. — On  a  covenant  which  runs 
to  two  or  more  persons  jointly,  all  the  covenantees  must  be 
named  as  plaintiffs  in  an  action  for  a  breach  thereof.     When  the 


1.  Stagg  V.  Monro,  8  Wend.  (N.  Y.) 

399- 

2.  Huddle    v.  Worthington,   i    Ohio 

423;  Abrams  v.  Kounts,  4  Ohio  214; 
Powell  V.  Clark,  3  N.  J.  L.  no,  a  bond 
to  deliver  goods  ;  State  f.  Woodward, 
8  Mo.  353,  a  sheriff's  official  bond ; 
Clark  V.  Murphy,  i  Mo.  114,  an  ad- 
ministrator's bond. 

The  foregoing  cases  hold  that  debt 
is  the  proper  remedy  in  such  cases,  but 
debt  will  only  lie  to  recover  a  sum  of 
monej',  and  therefore  it  was  held  that 
an  agreement  to  pay  a  certain  sum  in 
banknotes  could  not  be  enforced  by  an 
action  of  debt  and  that  covenant  was 
the  proper  form  of  action.  Scott  v. 
Conover,  6  N.  J.  L.  222. 

3.  Luckey  v.  Rowzee,  i  A.  K.  Marsh. 
(Ky.)  295,  holding  that  an  action  on  the 
case  in  such  an  instance  would  be  prop- 
erly brought. 

Eent  Accruing  after  Term  of  Lease. — 
An  action  of  covenant  for  the  payment 
of  rent  at  the  end  of  a  term  cannot  be 
maintained  before  that  time,  although 
the  lessee  may  have  abandoned  the 
premises.  North  v.  Eslava,  12  Ala.  240. 

4.  Lyon  t".  Parker,  45  Me.  474;  Plym- 
outh V.  Carver,  16  Pick.  (Mass.)  183; 
Hurd  V.  Curtis,  19  Pick.  (Mass.)  459; 
Montague  v.  Smith,  13  Mass.  405  ;  Lu- 
cas V.  Clemens,  7  Mo.  367  ;  Gardner  v. 
Gardner,  10  Johns.  (N.  Y.)  47;   Horn- 


beck  V,  Westbrook,  9  Johns.  (N.  Y.) 
73;  Van  Alstyne  v.  Van  Slyck,  10 
Barb.  (N.  Y.)  383;  How  v.  How,  i  N. 
H.  49;  Smith  V.  Emery,  12  N.  J.  L.  53; 
Barndollar  v.  Tate,  i  S.  &  R.  (Pa.) 
160;  Maule  V.  Weaver,  7  Pa.  St.  329; 
Ross  V.  Milne,  12  Leigh  (Va.)  204; 
Boyd  V.  Kienzle,  46  Md.  294;  Barford 
V.  Stuckey,  8  Moore  88,  2  B.  &  B.  333, 
6  E.  C.  L.  170. 

A  Covenant  of  Apprenticeship  regular- 
ly and  legally  entered  into  must  be 
sued  upon  in  the  name  of  the  appren- 
tice. The  action  cannot  be  maintained 
in  the  name  of  the  overseers  of  the 
poor.  Bullock  v.  Sebrell,  6  Leigh 
(Va.)  560. 

5.   See  fost,  IV.  6. 

Covenant  Moving  to  Third  Person. — 
When  the  covenantor  has  sealed  the 
instrument  it  will  support  an  action  of 
covenant,  although  the  covenantee — 
the  plaintiff — may  not  have  sealed  it. 
Brown  v.  Bostian,  6  Jones  (N.  Car.) 
i;  Hurst  v.  Rodney,  i  Wash.  (U.  S.) 
375;  Olcott  V.  Dunklee,  16  Vt.  478. 

But  "  the  naked  fact  that  in  a  deed 
inter  partes  there  is  contained  a  cove- 
nant with  a  third  person, will  not  enable 
such  third  person  to  sue  for  its  breach." 
Dover  Nat.  Union  Bank  v.  Segur, 
39  N.  J.  L.  176,  holding  it  to  be  a  ques- 
tion of  intention  to  be  gathered  from, 
the  instrument. 
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benefit  of  a  covenant  runs  to  several  covenantees  as  a  certain  and 
distinct  duty  to  each,  then  each  has  a  separate  cause  of  action 
upon  a  failure  to  perform  the  covenant.^ 

Interests  of  Covenantees. — The  rule  by  which  it  is  determined  whether 
the  covenantees  are  to  join  in  an  action  for  the  breach  of  a  cove- 
nant will  look  to  their  legal  interest  in  the  covenant  and  in  the 
cause  of  action.  If  their  interests  are  several,  each  may  maintain 
an  action  alone,  but  if  their  interest  is  joint,  then  they  must  join 
as  plaintiffs  in  an  action  for  the  breach  of  the  covenant,  regardless 
of  the  language  of  the  covenant  itself.* 


1.  Ford  V.  Bronaugh,  ii  B.  Mon. 
(Ky.)  14;  Mitchell  1-.  Kendall,  45  Me. 
234;  Seymour  v.  Western  R.  Co.,  io6 
U.  S.  320;  Farni  v.  Tesson,  i  Black  (U. 
S)  309;  Jewett  V.  Cunard,  3  Woodb. 
&  M.  (U.  S.)  277;  Withers  v.  Bircham, 
3  B.  &  C.  254,  10  E.  C.  L.  68. 

Under  the  rule  that  the  covenant  in- 
ures to  the  benefit  of  the  party  execut- 
ing it,  it  was  held,  where  two  per- 
sons were  named  as  party  of  the  "  first 
part,"  and  an  incorporated  company  of 
the  second  part,  and  the  covenant  ran 
"  between  the  party  of  the  first  part 
and  the  party  of  the  second  part,"  and 
only  one  of  the  individuals  named  as 
the  party  of  the  first  part  signed  it, 
that  an  action  for  the  breach  must  be 
brought  in  the  name  of  that  one  alone. 
Philadelphia,  etc.,  R.  Co.  v.  Howard, 
13  How.  (U.S.)  307. 

Wife  and  Husband  Jointly. — It  is  a 
general  rule  that  the  wife  cannot  join 
with  the  husband  on  a  contract  made 
during  coverture,  no  matter  whether 
the  wife  be  alone  the  covenantee  or 
jointly  with  the  husband.  However, 
there  are  some  exceptions,  but  in  such 
cases  the  declaration  must  specially 
aver  the  manner  in  which  the  wife  is 
interested.  Pickering  v.  De  Roche- 
mont,  45  N.  H.  67. 

Action  by  Corporation. — When  a  deed 
is  executed  by  a  corporation  under  the 
corporate  seal,  the  suit  must  be  brought 
in  the  name  of  the  corporation,  for  it 
cannot  be  maintained  in  the  name  of 
the  individual  incorporators.  Cooch  i>. 
Goodman,  2  G.  &  D.  159,  2  Q^  B.  580, 
42  E.  C.  L.  817. 

Action  toy  Partners. — Likewise,  where 
there  has  been  a  breach  of  a  covenant 
that  would  have  inured  to  the  benefit 
of  a  copartnership,  one  of  the  individual 
copartners  cannot  sue  for  a  breach 
thereof.  The  action  must  be  brought 
in  the  name  of  the  copartnership.  Taps- 
cott  V.  Williams,  10  Ohio  442. 


But  a  breach  of  a  covenant  which 
contemplated  a  future  copartnership 
will  support  an  action  at  suit  oF  either 
of  the  copartners,  when  such  breach 
was  committed  by  one  party  before  the 
copartnership  began.  Stones.  Dennis, 
3  Port.  (Ala.)  231. 

Part  Owner  of  Real  Estate. — But  an 
owner  of  an  undivided  moiety  of  real 
estate  may  maintain  an  action  upon  a 
covenant  against  incumbrances.  Blake 
-V.  Everett,  i  Allen  (Mass.)  248. 

But  where  several  owners  of  a  house 
leased  it  and  reserved  the  rent  to  each 
one  in  proportion  to  his  interest,  and 
the  lessee  had  covenanted  therein  to 
keep  the  premises  in  repair,  etc.,  it  was 
held  that  an  action  for  the  breach  there- 
of could  not  be  maintained  by  one  of 
the  lessors  alone,  because  the  covenant 
was  joint  as  to  them.  Calvert  v. 
Bradley,  16  How.  (U.  S.)  580.  Where, 
however,  one  of  two  joint  covenantees 
dies,  the  action  may  be  brought  in  the 
name  of  the  survivor,  and  if  he  die  also 
the  action  must  be  brought  in  the  name 
of  the  personal  representative.  Stowell 
V.  Drake,  23  N.  J.  L.  310. 

2.  Capen  v.  Barrows,  i  Gray  (Mass.) 
376;  Westcott  V.  King,  14  Barb.  (N. 
Y.)  32;  Slingsby's  Case,  5  Coke  18; 
Saunders  v.  Johnson,  i  Saund.  154, 
note;  Eccleston  v.  Clipsham,  i  Saund. 
153;  Owston  V.  Ogle,  13  East  538; 
James  v.  Emery,  5  Price  529,  S  Taunt. 
245,  4  E.  C.  L,  8g,  2  Moore  195; 
Anderson  v.  Martindale,  i  East  497; 
P'oley  V.  Addenbrooke,  4  Q^  B.  197,  45 
E.  C.  L.  197;  Pugh  V.  Stringfield,  3  C. 
B.  N.  S.  2,  91    E.  C.  L.  2,  27  L.J.  C. 

P-  34- 

But  this  rule  has  not  been  quite  uni- 
versal. See  Shep.  Touch.  166;  Sorsbie 
V.  Park,  12  M.  &  W.  146,  13  L.  J. 
Exch.  9.  And  the  contrary  rule  applies 
to  the  covenantors.  Infra,  V.  Wfio 
may  Be  Sued — 3.  jfointly  or  Severally. 

Language   of  Covenant   Obscure. — In 


5  Encyc.  PI.  &  Pr.— 23 


353 


Volume  V. 


Who  may  Sue. 


COVENANT. 


Personal  Bepresentatives. 


3.  Personal  Representatives — Covenanta  Eelating  to  Kealty. — The  rule 
in  regard  to  the  bringing  of  actions  by  a  personal  representative, 
for  the  breach  of  a  covenant  in  favor  of  the  decedent,  is  this  : 
When  the  covenant  in  regard  to  real  estate,  such  as  a  covenant 
against  incumbrances,  or  a  covenant  to  convey,  is  broken  in  the 
lifetime  of  the  testator,  the  personal  representative  is  entitled  to 
the  damages,  and  is  the  proper  party  plaintiff  in  an  action  to 
recover  them.* 

Covenants  Relating  to  Personalty. — When  a  covenant  has  been  made  in 


any  event,  if  the  language  of  the  cove- 
nant is  obscure  or  ambiguous,  the  ques- 
tion is  to  be  determined  by  a  consider- 
ation of  the  interest  of  the  covenantees. 
Sorsbie  v.  Park,  12  M.  &  W.  146, 
13  L.  J.  Exch.  9. 

Several  Interests. — If  their  interest  be 
several  they  need  not  join  in  an  action 
for  the  breach  thereof.  Mills  v.  Lad- 
broke,  7  Scott  N.  R.  1005  ;  Poole  v.  Hill, 
6  M.  &  W.  835. 

Notice  to  One  Obligee. — A  notice  to, 
or  demand  upon,  one  of  several  joint 
obligees  is  sufficient  to  sustain  an  action 
jointly  against  all.     Morse  v.  Aid  rich, 

1  Met.  (Mass.)  544. 

Joint  Interests. — But  if  their  interest 
be  wholly  joint,  they  must  join  as  par- 
ties plaintiff  in  an  action  for  damages. 
Foley  -'.  Addenbrooke,  3  G.  &  D.  64, 
4  C^  B.  197,  45  E.  C.  L.  197;  Smith  v. 
Tallcott,  21  Wend.  (N.  Y.)  202;  Phil- 
adelphia, etc.,  R.  Co.  V.  Howard,  13 
How.  (U.  S.)  307. 

Both  Joint  and  Several  Interests. — 
But  although  one  covenant  in  an  in- 
denture may  be  deemed  joint  because 
of  the  joint  interest  of  the  covenantees, 
yet  another  covenant  in  the  same  deed 
may  be  several  because  of  the  several 
interest,  and,  if  so,  each  may  maintain 
a  several  action  of  the  latter  covenant. 
Sharp  V.  Conkling,  16  Vt.  355. 

Covenant  Expressly  Joint  or  Several. — 
When,  however,  the  covenant  as  ex- 
pressed is  either  joint  or  several,  then 
the  covenantees  are  at  liberty  to  bring 
an  action  for  a  breach  thereof,  either 
jointly  or  severally.  Caldwell  v.  Becke, 

2  Exch.  318. 

Action  by  Heirs  or  Devisees. — Where 
a  grantee  has  taken  land  with  cove- 
nants of  warranty,  his  heirs  or  devisees 
may  maintain  a  joint  action  for  a 
breach  thereof.  Paul  v.  Whitman,  3 
Wils.  &  Sh.  470. 

Statutes  should  Be  Consulted. — It  is 
quite  common  for  the  later  statutes  of 
the  American  states  to  provide  that  all 


persons  having  an  interest  in  the  sub- 
ject of  the  action,  and  an  interest  in 
obtaining  the  relief  demanded,  may  be 
properly  joined  as  plaintiffs,  and  the 
practitioner  will,  of  course,  not  limit 
himself  to  the  strict  rules  of  the  com- 
mon law  until  he  determines  whether 
or  not  there  is  provided  a  more  flexible 
rule  by  his  controlling  statute.  See 
Loomis  V.  Brown,  16  Barb.  (N.  Y.)  325, 

1.  Hamilton  v.  Wilson,  4  Johns.  (N. 
Y.)  72  ;  Van  Rensselaer  v.  Plainer,  2 
Johns. Cas.  (N.Y.)i7;  Pawling z^.  Speed, 
5  T.  B.  Mon.  (Ky.)  580;  South  v.  Hoy, 
3  T.  B.  Mon.  (Ky.)  88;  Brown  v.  Wil- 
son, 12  B.  Mon.  (Ky.)  100;  Potter  v. 
Tavlor,  6  Vt.  676;  Richardson-'.  Dorr, 
5  Vt.  9;  Funk  -'.  Voneida,  11  S.  &  R. 
(Pa.)  109;  Garrison  v.  Sandford,  12 
is".  J.  L.  261  ;  Stewart  v.  Drake,  9  N. 
J.  L.  139 ;  Chapel  v.  Bull,  17  Mass.  213; 
Wyman  v.  Ballard,  12  Mass.  304;  Pres- 
cott  V.  Trueman,  4  Mass.  629;  Tufts  v. 
Adams,  8  Pick.  (Mass.)  547;  Frink  v. 
Bellis,  33  Ind.  135;  Wilson  v.  Peelle, 
78  Ind.  384;  Shaw  v.  Wilkins,  8 
Humph.  (Tenn.)  647. 

Covenant  of  Seizin. — Since  a  covenant 
of  seizin,  if  broken,  is  broken  when 
made,  the  right  of  action  for  the  breach 
necessarily  passes  to  the  personal  rep- 
resentative of  the  covenantee  (Lowry 
V.  Tilleny,  31  Minn.  500.  Compare 
Kingdon  v.  Nottle,  i  M.  &  S.  355),  ex- 
cept in  Afaine,-where  by  force  of  statute 
the  action  may  be  maintained  for  such 
covenant  broken  by  his  heirs  or  as- 
signs.    Ballard  v.  Child,  34  Me.  355. 

Vested  Legacy  Payable  in  Future.— 
Where  a  certain  fund  is  devised  to  cer- 
tain persons  to  be  delivered  to  them  by 
an  executor  as  they  attain  the  age  of  21 
years,  each  of  the  devisees  becomes 
vested  with  a  moiety,  and  if  he  dies 
before  the  time  of  payment  of  the  be- 
quest, his  personal  representative  may 
bring  an  action  for  breach  of  the 
covenant.  Weyman  v.  Ringold,  i 
Bradf.  (N.  Y.)  40. 
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regard  to  a  chattel,  and  the  covenantee  dies,  the  cause  of  action 
arising  from  a  breach,  either  before  or  after  his  death,  of  such 
covenant,  is,  as  a  matter  of  course,  a  part  of  a  decedent's  personal 
estate,  and  will  pass  to  the  personal  representative,  and  he  must 
bring  the  action  at  all  events.* 

4.  Heirs  and  Devisees— Heirs. — A  covenant  made  in  regard  to  real 
estate  must  be  broken  in  the  lifetime  of  the  covenantee  in  order 
that  the  cause  of  action  may  pass  to  the  personal  representative.* 
And  if  it  be  not  broken  until  after  the  death  of  the  obligee,  the 
right  of  action  is  in  the  heir.* 

Devisees. — And  though  a  bleach  of  a  covenant  in  regard  to  land 
be  broken  in  the  lifetime  of  the  testator,  yet,  if  it  is  a  continuing 
breach  in  the  lifetime  of  a  devisee,  the  latter  may  maintain  an 
action  for  the  recovery  of  the  damage  occasioned.* 

5.  Assignees  or  Eemote  Grantees.  —  Where  land  is  conveyed 
by  deed  containing  covenants  which  run  with  the  land,  and  the 
land  is  assigned  before  the  covenants  are  broken,  and  such  cove- 
nants are  afterwards  broken,  an  action  for  the  breach  thereof  may 
be  brought  by  the  one  holding  the  estate  at  the  time  of  the  breach.^ 


1.  Doe  V.  Rogers,  2  N.  &  M.  550. 

The  same  is  true  regarding  a  cove- 
nant for  the  payment  of  money,  such 
as  an  annuity,  Anderson  v.  Martin- 
dale,  I  East  497 ;  and  all  personal 
or  collateral  covenants  not  running 
■with  the  land,  Webb  v.  Russell,  3  T. 
R.  393. 

A  Covenant  Made  vlth  an  Adminis- 
trator may  be  sued  upon  by  the  ad- 
ministrator individually,  although  it 
may  have  been  made  in  relation  to  the 
estate  in  his  hands.  Miller  v.  Kings- 
bury, 28  III.  App.  532. 

2.  See  IV.  3.  Personal  Refresenta- 
tix'es,  supra. 

3.  See  the  cases  cited  at  the  head  of 
the  first  note  to  the  preceding  section. 

If  a  covenant  real  be  not  broken  in 
the  lifetime  of  an  obligee,  his  heirs  are 
entitled  to  al!  the  advantages  resulting 
from  the  covenant  and  are  necessary 
plaintiffs  in  an  action  brought  to  re- 
cover the  damages  for  a  breach  there- 
of. Cox  V.  Grant,  6  J.J.  Marsh. (Ky.)20i. 

When  the  Heir  of  an  Assignee  acquires 
an  interest  in  land,  however  small, 
by  even  an  imperfect  or  defective  title, 
he  is  entitled  to  all  the  benefit  of  all 
those  covenants  which  concern  the 
realty,  and,  where  he  has  been  evicted 
by  a  paramount  title,  he  is  the  partj' 
damnified  by  the  nonperformance  of 
the  grantor's  covenants  and  may  main- 
tain an  action  therefor.  Backus  v.  Mc- 
Coy, 3  Ohio  211. 


Covenantor  Warranty. — When  a  cov- 
enant of  warranty  runs  with  the  land, 
and  it  is  broken  after  the  land  has  de- 
scended to  the  heirs,  the  right  of  action 
to  recover  the  damages  occasioned  by 
the  breach  is  in  the  heirs.  Pence  v. 
Duvall,9B.  Mon.  (Ky.)  48;  Brown  v. 
Wilson,  12  B.  Mon.  (Ky.)  100;  Van 
Rensselaer  v.  Platner,  2  Johns,  Cas. 
(N.  Y.)  17. 

When  A  grants  to  B,  who  grants  to 
C,  both  grants  being  with  warranty, 
then  C  dies  intestate, -leaving  heirs  in 
possession  of  the  granted  premises,  who 
are  evicted  by  title  paramount  to  A's 
title,  the  evicted  heirs  have  a  cause  of 
action  on  such  breach  of  warranty 
against  A,  the  grantor  in  the  first  deed. 
Preiss  v.  Le  Poidevin,  19  Abb.  N.  Cas. 
(Brooklyn  City  Ct.)  123. 

Where  the  title  which  the  covenant 
was  intended  to  insure  becomes  vested 
in  one  for  life,  with  the  remainder  to 
his  children,  the  covenant  being  single, 
all  of  those  entitled  to  the  remedy  upon 
it  must  join  in  one  action.  McClure 
V.  Gamble,  27  Pa.  St.  288. 

4.  Kingdon  v.  Nottle,  4  M.  &  S.  53. 

6.  All  authorities  agree  that  an  as- 
signee or  remote  vendee  may  maintain 
an  action  for  a  breach  of  a  covenant  of 
warranty.  Such  covenant  being  pro- 
spective, the  assignee  is  entitled  to  all 
the  benefits  of  it.  Smith  v.  Perry,  26 
Vt.  279;  Davidson  v.  Cox,  11  Neb. 
250;     Chase    v.    Weston,    12     N.    H. 
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But  an  assignee  cannot  sue  on  a  covenant  running  with  the  land, 
when  the  breach  thereof  was  made  before  the  land  was  assigned 
to  him.* 


413;  Kane  v.  Sanger,  14  Johns.  (N. 
Y.)  89;  Booth  T-.  Starr,  i  Conn.  244; 
Wheeler  v.  Sohier,  3  Cush.  (Mass.) 
219;  Leary  v.  Durham,  4  Ga.  593; 
Redwine  v.  Brown,  10  Ga.  311;  M'- 
Crady  v.  Brisbane,  i  Nott  &  M.  (S. 
Car.)  104. 

Personal  Covenants.  —  Where,  how- 
ever, the  covenant  is  a  personal  cove- 
nant in  prcBsenti,  which  does  not  run 
with  the  land,  it  is  not  assignable  by 
the  common  law,  and  the  right  of  ac- 
tion does  not  pass  to  the  assignee  of 
the  first  grantee.  Blydenburgh  v. 
Cotheal,  I  Duer  (N.  Y.)  176.  Cove- 
nant against  incumbrance  and  covenant 
of  seizin  has,  at  common  law,  been  gen- 
erally deemed  to  be  such  a  covenant, 
and  if  broken  at  all  is  broken  when 
made  and  is  thereafter  a  chose  in  ac- 
tion incapable  of  assignment.  Bick- 
ford  V.  Page,  2  Mass.  455;  Clark  v. 
Swift,  3  Met.  (Mass.)  390;  Greenby  v. 
Wilcocks,  2  Johns.  (N.Y.)  i;  Allen 
V.  Little,  36  Me.  170;  Chapman  v. 
Holmes,  10  N.  J.  L.  20 ;  supra  II.,  notes. 
But  by  the  present  practice,  which  is  a 
modification  by  state  statutes,  the  as- 
signee is  not  infrequently  permitted  to 
sue  in  his  own  name  in  an  action  on  a 
broken  coven.^nt  of  seizin.  Van  Doren 
f.  Relfe,  20  Mo.  455;  Allen  v.  Ken- 
nedy, 91  Mo.  324. 

Covenants  against  Offensive  Trades 
and  Business  have  been  considered  a 
continuing  covenant  enforcible  at  suit 
of  a  remote  vendee  of  the  covenantee. 
Barron  v.  Richard,  3  Edw.  Ch.  (N.  Y.) 
102. 

Action  toy  Assignor. — It  is  worthy  of 
notice  that  because  an  assignee  of  title 
may  sue  on  a  covenant  which  runs 
with  the  land,  it  does  not  necessarily 
follow  that,  because  a  covenant  runs 
with  the  land  to  the  assignee,  then  in 
no  event  can  the  assignor  maintain  an 
action  on  the  covenant  after  he  has 
assigned  it.  For  example,  if  the  same 
covenants  running  with  land  are  con- 
tained in  the  deeds  from  A  to  B,  from 
B  to  C,  etc.,  the  one  injured  may 
maintain  an  action  against  any  grantor 
on  the  covenant,  and  if  such  grantor 
has  satisfied  the  plaintifi^s  damage,  he 
may  then  recover  against  a  former 
grantor.     But  he  must  first  make  satis- 


faction upon  his  own  account  to  the 
person  evicted.  Thompson  v.  Shat- 
tuck,  2  Met.  (Mass.)  615;  Baxter  v. 
Ryerss,  13  Barb.  (N.  Y.)  267  ;  Wil- 
liams V.  Wetherbee,  i  Aik.  (Vt.)  233; 
Booth  v.  Starr,  i  Conn.  244. 

1.  Chapman  v.  Holmes,  10  N.  J.  L, 
20;  Ladd  V.  Noyes,  137  Mass.  151. 

Purchaser  on  Foreclosure  Takes  as 
Assignee. — Where  there  are  any  cove- 
nants that  run  with  the  land  the}'  be- 
come vested  with  the  purchaser  at  a 
mortgage  sale,  and  he  may  maintain  an 
action  upon  them.  Andrews  f.  Wal- 
cott,  16  Barb.  (N.  Y.)  21.  But  where 
land  is  conveyed  with  covenants  of  gen- 
eral warrant}',  and  at  the  same  time  is 
reconveyed  in  mortgage  with  like  cove- 
nants of  warranty,  no  action  of  cove- 
nant in  the  mortgage  can  be  maintained 
by  the  mortgagee  or  his  assignee. 
Smith  V.  Cannell,  32  Me.  123. 

Execution  Purchaser  may  Maintain  an. 
Action. — "  When  a  man  purchases  at  a 
sheriff's  sale  under  execution  the  estate, 
which  another  professes  to  have  in  fee, 
to  certain  lands,  to  which  covenants  in 
warranty  are  annexed,  he  acquires,  as 
incident  to  the  estate,  the  right  to 
those  covenants.''  Lewis  v.  Cook,  13 
Ired.  (N.  Car.)  193. 

Assignee  by  Estoppel  cannot  maintain 
an  action  of  covenant.  Nesbit  v.  Nes- 
bit,  I  Cam.  &  N.  (N.  Car.)  318. 

Under  a  Void  Deed,  rendered  so  by  the 
statute  by  reason  of  adverse  possession, 
an  action  on  the  covenant  cannot  be 
maintained  by  an  assignee,  but  must  be 
brought  by  the  grantee  himself.  Phelps 
V.  Sawyer,  i  Aik.  (Vt.)  150. 

Covenant  to  Pay  Bent  Buns  with  the 
Land. — The  common-law  rule  is  "  that 
if  the  lessor  grants  over  his  reversion, 
now  the  contract  runneth  with  the 
estate,  and,  therefore,  the  grantor  shall 
not  have  any  action  of  debt  for  rent  due 
after  his  assignment,  but  the  grantee 
shall  have  it,  for  the  privity  of  contract 
follows  the  estate,  and  is  not  annexed  to 
the  person,  but  in  respect  of  the  estate." 
Markland  v.  Crump,  i  Dev.  &  B.  (N. 
Car.)  94;  Fisher  v.  Lewis,  3  Pa.  L.  J. 
73;  Springer  v.  Phillips,  71  Pa.  St.  60  ; 
Smith  V.  Harrison,  42  Ohio  St.  180. 
And  this  is  true,  although  only  a  part 
interest  has  been  assigned.    Simpson  t;. 
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And  the  general  rule  is,  that  to  enable  a  person  to  sue  as  an 
assignee,  he  must,  come  in  the  same  estate  as  that  in  respect  to 
which  the  covenant  was  made,  and  must  not  acquire  the  estate  by 
a  paramount  title.* 

6.  Beneficiaries — Third  Persons. — When  one  person  covenants  with 
another  to  pay  money  to,  or  perform  some  act  for  the  benefit  of,  a 
third  person  named  in  the  deed,  the  action  must  generally  be 
brought  in  the  name  of  the  covenantee  in  the  deed  as  a  general 
rule,  and  cannot  usually  be  maintained  by  the  third  person  in  his 
own  name,  though  he  is  the  party  in  interest,  and  though  it  is  ex- 
pressly stated  to  be  for  his  benefit.^    The  beneficiary,  however,  may 


Clayton,  4  Bing.  N.  Cas.  758,  33  E.  C. 
L.  522. 

This  is  the  rule  unless  the  assignment 
is  canceled  or  the  assignor  has  again 
become  the  real  owner.  Dodd  v.  Noble, 

5  Blackf.  (Ind.)  30. 

An  action  for  rent  in  arrear,  how- 
ever, remains  with  the  lessor  after  he 
has  assigned  the  term.  Moale  v.  Tyson, 
2  Har.  &  M.  (Md.)  387. 

The  statute  32  Hen.  VIII.,  ch.  34,  § 
1,  gives  the  assignee  of  a  reversion  the 
same  remedies  against  the  lessee  or  his 
assignee,  or  their  personal  representa- 
tives, upon  express  covenants  running 
with  the  land,  as  the  lessee  or  his  heir, 
or  their  successor,  had  at  common  law. 
Henniker  v.  Turner,  4  B.  &  C.  157,  10 
E.  C.  L.  299;  Twynam  v.  Pickard,  2  B. 

6  Aid.  105. 

Assignee  of  an  Implied  Covenant. — 
The  grantee  of  a  reversion  of  an  estate 
maj',  at  common  law,  maintain  an 
action  in  his  own  name  upon  such 
implied  covenants  as  are  annexed  to, 
and  run  with,  the  reversion.  Vyvyan  v. 
Arthur,  i  B.  &  C.  410,  8  E.  C.  L.  175, 
2  D.  &  R.  670. 

A  Covenant  to  Repair  passes  with  an 
assignment  of  the  reversion  of  the  whole 
or  a  part  of  the  demised  premises,  and 
an  action  for  a  breach  thereof  maj'  be 
maintained  by  the  assignee  against  the 
lessee.  Twynam  v.  Pickard,  2  B.  & 
Aid.  105. 

Covenant  for  Quiet  Enjoyment  runs 
with  the  land.  It  is  a  covenant  in  futiiro 
and  will  pass  with  an  assignment  of  the 
land  to  any  person,  as  assignee  in  law, 
who  becomes  legally'  possessed  of  the 
chattel  real,  i.  e.,  of  the  lease,  Shelton 
T'.  Codman,  3  Cush.  (Mass.)  318;  pro- 
viding the  eviction  is  subsequent  to  the 
assignment,  and  this  is  true  although 
the  grantor  in  a  deed  containing  a  cov- 
enant of  warranty  and  quiet  enjoyment 
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had  no  title  at  the  time  of  the  execu- 
tion thereof,  Beddoe  v.  Wadsworth,  21 
Wend.  (N.  Y.)  120. 

1.  Demarest  v.  Willard,  8  Cow.  (N. 
Y.)  206;  Thacker  v.  Henderson,  63 
Barb.  (N.  Y.)  271 ;  Hurd  v.  Curtis,  19 
Pick.  (Mass.)  463. 

Release  by  Intermediate  Owner. — 
When  an  owner  of.  land  has  released 
covenants  in  the  deed  of  his  grantor, 
no  action  upon  such  covenant  can  be 
maintained  for  a  breach  thereof  by  any 
subsequent  assignee  of  the  land.  Lit- 
tlefield  v.  Getchell,  32  Me.  390. 

2.  Miller  v.  Beebe,  Wright  (Ohio) 
431  ;  McAlister  v.  Marberry,  4  Humph. 
(Tenn.)  426;  Hager  v.  Phillips,  14  111. 
260 ;  Moore  v.  House,  64  111.  162  ;  Gaut- 
zert  V.  Hoge,  73  111.  30;  Montague 
V.  Smith,  13  Mass.' 396;  Wolfe  v. 
Washburn,  6  Cow.  (N.  Y.)  261 ;  Horn- 
beck  V.  Westbrook,  9  Johns.  (N.  Y.)  73; 
Hornbeck  v.  Sleight,  12  Johns.  (N.  Y.) 
199;  People  V.  Holmes,  5  Wend.  (N. 
Y.)  191  ;  Durnherr  v.  Rau,  135  N.  Y. 
219;  Strohecker  v.  Grant,  16  S.  &  R. 
(Pa.)  237;  Dailey  v.  Beck,  Bright.  (Pa.) 
107,  6  Pa.  L.  J.  383;  Mississippi  Cent. 
R.  Co.  V.  Southern  R.  Assoc,  4 
Brews.   (Pa.)  79;  Flinn  v.  M'Gonigle, 

9  W.  &  S.  (Pa.)  75 ;  Robbing  v.  Ayres, 

10  Mo.  538;  Hinklej'  v.  Fowler,  15  Me. 
285  ;  Vicicery  v.  Walker,  i  Smith  (Ind.) 
78;  Haskett  v.  Flint,  5  Blackf.' (Ind.) 
69;  Burks  V.  Pointer,  i  B.  Mon.  (Ky.) 
65;  How  V.  How,  I  N.  H.  49;  Ross  v. 
Milne,  12  Leigh  (Va.)  204;  Bushell  v. 
Beavan,  i  Bing.  N.  Cas.  103,  27  E.  C. 
L.  320. 

Assumpsit  may  be  maintained,  in  his 
own  name,  by  one  in  whose  behalf 
a  simple  contract  was  made,  but  an 
action  of  covenant  must  be  brought 
in  the  name  of  the  covenantee.  Pack- 
ard -'.  Brewster,  59  Me.  405. 

Debt  is  likewise  a  proper  form  of 
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bring  suit  in  the  name  of  the  legal  plaintiff  without  his  consent 
thereto,^  and  many  states  now  provide  that  the  action  may  be 
maintained  by  the  real  party  in  interest* 

V.  Who  may  Be  Sued — 1.  The  Covenantors  Generally, — The  original 
common-law  rule,  and  still  the  most  general  rule,  is  that  an  action 
of  covenant  can  be  maintained  only  against  the  person  who  has 
agreed  to  do  a  certain  thing  indicated  in  a  deed  which  he  has 
sealed  and  delivered,^  either  by  himself  or  his  duly  authorized 
agent  acting  in  his  behalf.* 

Privity  of  Contract. — At  common  law,  privity  between  the  plaintiff 
and  the  defendant  is  not  to  be  dispensed  with  in  an  action  of 
covenant.^ 


action  by  a  beneficiary  on  a  covenant 
made  between  others  for  his  benefit, 
Scott  V.  People,  2  111.  App,  642;  San- 
dusky V.  Neal,  2  111.  App.  624. 

1.  Riley  v.  Vandyke,  i  Phila.  (Pa.) 
180, 

But  the  nominal  plaintiff  must  gen- 
erally be  secured  against  costs.  Riley 
V.  Vandyke,  i  Phila.  (Pa.)  180. 

Contrary  Tendency  of  Decisions.  — 
There  has,  however,  long  been  a  grow- 
ing tendency,  in  the  decisions  of  the 
courts,  to  permit  the  beneficiary  to  en- 
force his  rights  by  direct  action  in  his 
own  name. 

In  Alabama,  a  bank  was  permitted 
to  sue  in  its  own  name  on  a  lease  of  its 
real  estate,  when,  by  the  terms  of  the 
lease,  the  rent  was  reserved  to  it,  al- 
though the  demise  was  in  the  name  of 
the  assistant  commissioner.  Douglass 
V.  Mobile  Branch  Bank,  19  Ala.  659. 

In  Soutli  Carolina,  in  an  agreement 
between  A  and  B,  the  latter  acknowl- 
edged the  receipt  from  A  of  several 
notes,  and  covenanted  that  when  col- 
lected he  would  pay  the  amount  to  C 
and  account  to  him  for  certain  losses, 
etc.  The  court  permitted  C  to  main- 
tain an  action  on  the  covenant  against 
B,  for  the  breach  of  his  covenant  with 
A.  Duncan  v.  Moon,  Dudley  (S. 
Car.)  332. 

2.  Hughes  V.  Oregon  R.,  etc.,  Co., 
II  Oregon  437;  Schneider  v.  White,  12 
Oregon  503;  Johnson  v.  McClung,  26 
W.  Va.  659. 

3.  Wilson  V.  Brechemin,  Bright, 
(Pa.)  445. 

4.  M'Voy  V.  Wheeler,  6  Port.  (Ala.) 
201;  Harrison  v.  Vreeland,  38  N.  J.  L. 
366;  Davis  V.  Judd,  6  Wis.  85,  i  Chit, 
on  Pldg.  115. 

When  Executed  by  the  Covenantor 
Alone. — The  fact   that  the  written  in- 


strument is  sealed  by  one  party  and  not 
the  other,  and  is  therefore  the  deed  of 
one,  but  only  the  written  evidence  of  a 
simple  contract  on  the  part  of  the 
other,  does  not  prevent  an  action  on 
the  covenant  from  being  maintained 
against  the  one  who  sealed  the  instru- 
ment, although  assumpsit  would  be  the 
only  possible  action  against  the  other 
party.  Brown  f.  Bostian,  6  Jones  (N. 
Car.)  I ;  Hurst  v.  Rodney,  i  Wash.  (U. 
S.)  375.  Each  indenture  is  considered  as 
being  the  covenant  of  the  party  who  is 
to  perform  it  and  as  being  his  language; 
the  signature  of  the  other  party  simply 
indicates  his  acceptance  of  the  cove- 
nant.    Olcott  V.  Dunklee,  16  Vt.  47S. 

Not  against  One  Who  does  Not  Cove- 
nant.— Where  parties  execute  a  contract, 
but  one  merely  assents  to  the  perform- 
ance of  certain  acts  by  another,  such 
one  does  not  render  himself  liable  in 
covenant  on  the  contract.  .Sacket  v. 
Johnson,  3  Blackf   (Ind.)  61, 

The  Covenantor  must  Be  Bound  by 
covenant  sued  upon,  or  no  action  can 
be  maintained  against  him.  Therefore, 
where,  in  a  covenant  of  seizin  in  a  war- 
ranty deed,  the  grantor  covenanted 
"  for  his  heirs,  executors  and  adminis- 
trators," an  action  could  not  be  sup- 
ported against  the  grantor  himself  for 
a  breach  of  such  covenant.  Bowne  v. 
Wolcott,  I  N.  Dak.  497 ;  Rufner  v. 
McConnel,  14  111.  168. 

5."  Shep.  Touch.  179.  Therefore,  an 
action  of  covenant  for  rent  in  arrears 
cannot  be  sustained  against  an  under 
lessee  (Howard  v.  Ramsay,  7  Har.  &  J. 
(Md.)  113;  Port  t'.  Jackson,  17  Johns. 
(N.  Y.)  239;  Williams  t'.  Bosanquet,  i 
B.  &  B.  23S,  5  E.  C.  L,  72),  even  though 
he  be  in  possession  of  the  land,  Adams 
•y.  French,  2  N.  H.  387;  nor  against 
the   lessee   himself  when   he   has   not 
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2.  Agents  and  Representative  Persons  Individually. — The  general 
rule  is  that  when  an  agent  affixes  his  own  instead  of  his  principal's 
signature  to  a  deed,  he  makes  himself  personally  liable  on  the 
covenants  therein  contained.* 


signed  the  lease,  though  he  be  in  pos- 
session, Hinsdale  v.  Humphrey,  15 
Conn.  433;  Johnson  v.  Muzzy,  45  Vt. 
419 ;  Finley  v.  Simpson,  22  N.  J.  L.  31 1 ; 
Trustees  of  Section  16,  etc.  v.  Spencer, 
7  Ohio  n.  149. 

1.  Godley  v.  Taylor,  3  Dev.  (N. 
Car.)  178;  Wilks  z\  Back,  2  East  142; 
Stone  V.  Wood,  7  Cow.  (N.  Y.)  453. 

Descriptio  Personse. — Altliough  the 
agent  describes  himself  in  the  deed  or 
contract  as  acting  for  or  in  behalf  of 
or  as  attorney  of  the  principal,  or  as  a 
committee  to  contract  for  or  as  a  trus- 
tee of  a  corporation,  or  the  like,  if  he 
does  not  bind  his  principal,  but  sets  his 
own  nameand  seal  thereto,  such  expres- 
sions are  but  designatio  personce  ;  the 
deed  is  his  own  and  he  is  personally 
bound.  An  agent  or  attorney  must  set 
to  an  instrument  the  name  and  seal  of 
his  principal  or  constituent  and  not 
merely  his  own.  Stinchfield  v.  Little, 
1  Me.  231:  Unwin  v.  Wolseley,  i  T. 
R.  674;  Macbeath  v.  Haldimand,  i  T. 
R.  [72;  Hodgson  v.  Dexter,  i  Cranch 
(U.  S.)  345;  Dawes  t'.  Jackson,  9  Mass. 
490;  Sheffield  v.  Watson,  3  Cai.  (N. 
Y.)69. 

Want  of  Authority. — Furthermore,  it 
is  a  general  rule  .that  where  such  an 
agent  or  representative  person  under- 
takes to  act  on  authority  which  he  does 
not  possess,  he  binds  himself  in  his 
private  capacity  by  the  covenants  he 
then  makes.  Sumner  v.  Williams,  8 
Mass.  162.  But  where  there  is  no  de- 
ceit, misrepresentation  or  warranty, 
there  seems  to  be  no  reason  why  a  re- 
covery should  be  had  where  a  party 
contracts  in  a  particular,  and  not  in  a 
personal,  capacitv.  Thayer  v.  Wen- 
dell, I  Gall.  (U.  S.)37. 

Action  against  Committee. — A  com- 
mittee, appointed  bv  the  directors  of  a 
turnpike  corporation,  covenanted  un- 
der their  hands  and  seals  to  pay  money 
to  one  who  contracted  to  make  part 
of  the  turnpike.  They  rendered  them- 
selves liable  on  such  covenant.  Tippets 
V.  Walker,  4  Mass.  595. 

Covenants  were  made  by  defendants, 
describing  themselves  as  a  committee, 
on  the  part  of  a  company  which  was 
named  therein,  and  it  was  recited  that 


the  defendants  had  sold  to  the  plaintifTs 
certain  property,  which  they  bound 
themselves  to  deliver  to  the  plaintiffs  at 
a  certain  place  and  on  a  certain  day. 
This  was  held  to  be  a  personal  cove- 
nant, and  an  action  was  sustained 
against  the  covenantors  in  their  indi- 
vidual capacity.  Henderson  t;.  Martin, 
19  Ark.  477. 

Action  against  Guardian  of  a  Minor. — 
The  guardians  of  a  minor  covenanted 
in  a  deed  of  conveyance,  in  their  ca- 
pacity as  guardians,  that  the  father  of 
the  minor  died  seized  of  the  premises, 
and  that  they,  in  their  capacitj'  as  afore- 
said, in  right  of  the  minor,  were  lawfully 
seized  of  the  premises.  It  was  held 
that  the  guardians  were  personally 
liable.  Whiting  v.  Dewey,  15  Pick. 
(Mass.)  42S. 

Action  against  a  Trustee. — A  trustee, 
as  such,  is  generally  suable  only  in  a 
court  of  equity,  but  when  he  chooses  to 
bind  himself  by  a  personal  covenant  he 
is  liable  at  law  for  a  breach  thereof  in 
the  same  manner  as  any  other  person, 
although  he  describes  himself  to  be  cov- 
enanting as  trustee.  Duvall  v.  Craig, 
2  Wheat.  (U.  S.)  56. 

Action  against  Executor. — Where  an 
executor  made  an  assignment  of  his 
judgment  in  favor  of  his  testator,  and 
covenanted  as  executor  that  such 
amount  was  due  upon, it,  it  was  held, 
that  the  covenant  was  personal  and 
bound  him  in  his  own  right.  Marvin 
V.  Stone,  2  Cow.  (N.  Y.)  781.  To  the 
same  principle,  see  Manifee  v.  Morri- 
son, I  Dana  (Ky.)  20S.  However,  a 
covenant  by  executors  to  warrant  and 
defend,  followed  by  the  words  "  as  ex- 
ecutors are  bound  by  law  to  do,"  is  not 
a  personal  covenant.  Daj'  v.  Brown,  2 
Ohio  345. 

Exception  to  the  Rule  —  Public 
Age7its. — There  are,  however,  excep- 
tions to  the  rule.  Where  a  contract  is 
entered  into,  or  a  deed  executed,  in  be- 
half of  the  government,  by  a  duly  au- 
thorized public  agent,  and  the  fact  so 
appears,  then,  notwithstanding  the  fact 
that  the  agent  may  have  affixed  his  own 
name  and  seal,  it  is  the  contract  or  deed 
of  the  government  and  not  of  the 
agent.     Stinchfield  -'.  Little,  i  Me.  231; 
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3.  Jointly  or  Severally. — When  the  covenant  is  joint  and  not 
several,  the  action  must  be  brought  against  all  of  the  covenantors 
jointly.^  But  if  the  covenant  be  joint  and  several,  the  plaintiff  may 
have  his  option  whether  he  will  bring  action  against  all  of  the 
covenantors  or  against  any  of  them.^ 


Unwin  v.  Wolseley,  i  T.  R.  674;  Mac- 
beath  v.  Haldimand,  i  T.  R.  172;  Hodg- 
son V.  Dexter,  i  Cranch  (U.  S.)  345; 
Dawes  xu  Jackson,  9  Mass.  490;  Shef- 
field V.  Watson,  3  Cai.  (N.  Y.)  69. 

Covenant  on  Behalf  of  Corporation. 
— Where  also  in  the  body  of  a  sealed 
instrument  covenants  are  stated  as  if 
they  were  made  by  a  corporation  di- 
rectly with  the  covenantee,  without  the 
agency  of  any  one,  but  the  instrument 
is  signed  and  sealed  with  the  name  of 
an  individual  as  president  of  a  corpora- 
tion and  on  its  behalf,  without  such  in- 
dividual name  in  the  deed,  an  action 
on  the  covenant  cannot  be  maintained 
against  him  personallv.  Hopkins  v. 
Mehaffy,  11  S.  &  R.  (Pa.)  126. 

1.  Montague  v.  Smith,  13  Mass.  405; 
Tileston  v.  Newell,  13  Mass.  406;  Har- 
rison V.  Matthews,  2  Dowl.  N.  S.  318. 

2.  Envs  -'.  Donnithorne,  2  Burr.  1 190; 
McCalff.  Price,  i  McCord  (S.  Car.)  82. 

Rule  of  Construction. — It  is  a  settled 
rule  that  whether  the  liability  of  the 
covenantors  is  joint  or  several,  or  joint 
and  several,  depends  exclusively  upon 
the  words  of  the  covenant.  The  lan- 
guage of  severalty  or  joinder  is  the  test. 
The  covenant  is  alwa3'S  joint  unless  de- 
clared to  be  otherwise.  Enys  v.  Don- 
nithorne, 2  Burr.  1 190;  Phillips  v. 
Bonsall,  2  Binn.  (Pa.)  13S;  Philadelphia 
r.  Reeves,  48  Pa.  St.  472.  And  see  West- 
cott  V.  King,  14  Barb.  (N.  Y.)  32; 
Bradburne  v.  Botfield,  14  M.  &  W.  5i;9. 

This  is  not  the  rule  as  to  the  joinder 
of  covenantees.  IV.  2.  Severally  and 
yointly,  supra. 

And  the  rule  was  not  applied  in  a 
case  where  several  partners,  having  sev- 
eral interests,  were  the  covenantors,  for 
a  recovery  was  had  against  one  of  the 
partners  alone.  Thomas  v.  Pyke,  4 
Bibb  (Ky.)  418. 

The  rule  has  also  been  modified  by 
statute,  permitting  the  action  against 
one  only  of  a  number  of  joint  obligors 
in  a  covenant  of  warranty.  Grier  v. 
Fletcher,  i  Ired.  (N.  Car.)  417. 

Several  Covenantors  Not  Necessarily 
Joint — Persons  Covenantins^  Toc^ether 
Not  of  Necessity  Joint  Covena^itors. — 
Where  two   persons  covenant  with  a 


third  by  distinct  and  separate  writings, 
one  for  the  performance  of  several  duties 
and  the  otherto  become  the  surety  of  the 
one  for  the  performance  of  his  cove- 
nant, thev  cannot  be  joined  in  the  same 
action  for  a  breach  of  the  covenant, 
because  their  covenants  depend  upon 
different  conditions.  Childress  v. 
M'Cullough,  5  Port.  (Ala.)  54.  But 
where  A  signed  a  covenant  in  which 
he  agreed  that  B  should  sign  as  secu- 
ritj'  for  its  performance,  which  B  after- 
wards did,  it  was  held  that  B  was  a 
co-obligor  and  was  liable  as  a  joint 
covenantor  with  A.  Cassitys  v,  Rob- 
inson, 8  B.  Mon.  (Ky.)  279. 

An  indenture  was  entered  into  be- 
tween an  insolvent  debtor  on  the  first 
part,  to  trustees  on  the  second  part,  and 
several  creditors  of  the  insolvent  debtor 
on  the  third  part,  containing  the 
same  covenants  on  the  part  of  the  trus- 
tees, but  had  these  words  inserted 
therein:  "  It  being  expressly  declared 
and  agreed,  that  they,  the  said  party  of 
the  second  part,  shall  be  answerable 
only  for  their  individual  receipts, 
payments  and  wilful  defaults,  and  not 
otherwise."  It  was  held  that  if  the 
trustees  were  liable  in  any  waj'  for  neg- 
lecting and  refusing  to  collect  and 
pay  over  certain  demands,  assigned  by 
the  indenture,  they  were,  in  an  action 
at  law,  only  liable  to  be  called  upon 
separately  by  several  actions.  Howe 
-o.  Handley,  25  Me.  116. 

Against  Several  Covenantors  upon 
Breach  by  One.— Where  three  persons 
conveyed  land  in  the  same  deed,  and 
covenanted  to  warrant  and  defend,  etc., 
against  the  lawful  claims  and  demands 
of  all  persons  claiming  by,  through,  or 
under  them,  it  was  held  that  they 
were  all  liable  on  the  covenant,  upon 
the  existence  of  a  legal  claim  existing 
under  one  of  them  at  the  time.  Carle- 
ton  V.  Tyler,  16  Me.  392. 

Action  against  Surviving  Joint  Cove- 
nantor.— If  one  of  two  joint  covenantors 
dies,  the  remedy  at  law  on  the  covenant 
is  by  an  action  of  covenant  against  the 
survivor.  Gere  v.  Clarke,  6  Hill  (N. 
Y.)  350;  Bundy  v.  Williams,  i  Root 
(Conn.)  543;    Ayer  v.   Wilson,  2  Mill 
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Who  may  Be  Sued.  COVENANT.  Assignees. 

And  when  a  party  refuses  to  join  as  a  plaintiff  he  may  be  made 
a  defendant.* 

4.  Husband  and  Wife. — At  common  law,  where  the  wife  joins 
with  her  husband  in  a  conveyance  of  lands,  she  and  her  heirs  will 
be  estopped  from  setting  up,  as  against  the  grantee,  any  title  she 
may  have  had  when  the  deed  was  made  ;  but  she  has  never 
been  considered  to  be  bound  by  any  covenant  in  the  deed.  There- 
fore, an  action  on  any  covenant  therein  must  be  brought  against 
the  husband  alone.* 

5.  Personal  Representatives  and  Heirs. — The  rules  determining 
who  are  proper  parties  defendant,  in  actions  upon  covenants  made 
by  a  deceased  covenantor,  follow  the  rules  of  legal  liability  on 
covenants.* 

6.  Assignees. — The  word  "  assignee  "  clearly  embraces  every  pur- 
chaser at  a  sale  upon  execution,  as  well  as  every  purchaser  by  vol- 
untary sale.  And  covenants  which  run  with  the  land  extend  to 
every  alienation.*  But  an  assignee  is  liable  only  for  covenants 
broken  while  he  is  such  legal  assignee.  If  he  has  not  received  an 
assignment  he  is  not  liable,  and  if  he  assigns  his  interest  he  is  not 
thereafter  liable  for  subsequent  breaches  of  the  covenant.^ 

Assignment  without  Possession. — When,  however,  he  has  received  an 
assignment  he  will  be  liable,  although  he  has  not  yet  taken  pos- 
session.® 

Ixpress  or  Implied  Covenants. — And  there  is  no  difference  respecting 
the  liability  of  an  assignee  on  express  covenants  and  his  liability 
on  implied  covenants.'' 

Const.  (S.  Car.)  319;  Rowan  v.  Wood-  4.  Jackson  v.    Schutz,  18  Johns.  (N. 

ward,  2  A.  K.  Marsh.  (K3'.)  140.     Com-  Y.)  174;  Jackson  v.  Groat,  7  Cow.  (N. 

fare  Union  Oil  Co.  v.  Maxwell,  33  111.  Y.)  285;  Jackson  t;.  Silvernail,  15  Johns. 

App.  421.     It  is  error  to  sue  both,  and  (N.  Y.)  278. 

no  subsequent  abatement  of  the  writ  as  5.  Thursby   v.  Plant,  i   Saund.  237; 

to  the  deceased  obligor  will  render  the  i  Archb.  N.  P.  358;  Holford  v.  Hatch, 

writ  good.     Rowan  w.  Woodward,  2  A.  Doug.  183  ;  Barnfathert'.  Jordan,  Doug. 

K.  Marsh.  (Kv.)  140.     And  if  both  die,  452;   Hartshorne  v.  Watson,  5  Bing.  N. 

only  the  representative  of  the  survivor  Cas.  477,  35  E.  C.  L.    187;  Armstrong 

can  be  sued  at  law.     Lang  v.  Keppele,  v.  Wheeler,  9  Cow.  (N.  Y.)  88;  Wil- 

I  Binn.  (Pa.)  123.  liams  v.   Woodard,  2   Wend.  (N.  Y.) 

1.  Porter  v.  Clements,  3  Ark.  364;  487;  Quackenboss  x'.  Clarke,  12  Wend. 
Good  V.  Blewitt,  19  Ves.  Jr.  336;  West  (N.  Y.)  555.  See  also  Van  Alstyne  v. 
V.  Randall,  2  Mason  (U.  S.)  190;  Mai-  Van  Slyck,  10  Barb.  (N.  Y.)  383. 

low  V.  Hinde,  12  Wheat.  (U.  S.)   193;  An  Assignment  of  a  Term  puts  an  end 

Russell  V.  Clark,  7  Cranch   (U.  S.)  72;  to  the  liability  of  the  person  making  it, 

Wendall  v.   Van  Rensselaer,  i  Johns,  although  it  was  stated  therein  that  the 

Ch.  (N.  Y.)  349;  I  Mit.  Equity  Pldg.63.  lessor  was  a  party  executing  the  assign- 

2.  Colcord  v.  Swan,  7  Mass.  291 ;  ment,  and  it  was  agreed  thereby  and 
Wadleigh  v.  Glines,  6  N.  H.  17  ;  Sum-  therein  that  the  term  should  be  absolute 
ner  T'.  Wentworth,  i  Tyler  (Vt.)  42;  and  determinable  at  the  option  of  the 
Sawyer  v.  Little,  4  Vt.  414 ;  Nelson  v.  lessor.  Chancellors.  Poole,  Doug. 764. 
Harwood,  3  Call  (Va.)  394;  Aldridge  6.  Walker  v.  Reeves,  2  Doug.  461, 
V.  Burlison,  3  Blackf.  (Ind.)  201.  note;  Williams  v.  Bosanquet,  i  B.  &  B. 

3.  For  the  substantive  law  on  the  238,  5  E.  C.  L.  72 ;  3  J.  B.  Moore  500. 
subject,  see  Am.  &  Eng.  Ency.  Law  7.  Tilney  v.  Norris,  Carth.  319;  i 
(2d  ed.),  article  Covenants.  Archb.    N.    P.     358;    Wolveridge    v. 
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VI.  The  Declaration — 1.  The  Venue. — When  an  action  of  cove- 
nant is  founded  upon  privity  of  contract,  it  is  a. transitory  action, 
and  the  venue  may  be  laid  in  any  county ;  but  when  founded  upon 
privity  of  estate,  it  is  a  local  action,  and  the  venue  must  be  laid 
in  the  county  where  the  estate  lies.^ 

2.  The  Commencement. — The  commencement  of  a  declaration 
in  an  action  of  covenant  is  like  that  in  an  action  of  debt  or  as- 
sumpsit, except  that  the  declaration  in  covenant  states  that  the 
defendant  is  to  answer  "  in  a  plea  of  covenant."^ 


Steward,  i  Cromp.  &  M.  644;  Burnett 
V.  Lynch,  6  B.  i&  C.  589. 

Assignee  of  Corporation  Liable. — The 
successor  of  a  railway  company  by 
purchase  is  liable  for  damages  occa- 
sioned by  the  breach  of  a  covenant  con- 
tained in  a  deed  given  to  its  predecessor 
for  the  right  of  way,  providing  that  the 
railway  company  should  fence  the  road 
and  forever  maintain  the  same,  that  it 
should  put  in  cattle  guards  and  wagon 
crossings  wherever  demanded,  and  make 
a  wagon  and  stock  passage  under  the 
road.     Toledo,  etc.,  R.  Co.   v.  Cosand, 

6  Ind.  App.  222. 

What  Covenants  in  Lease  Assign- 
able.— While  the  rule  is  that  an  action 
of  covenant  for  the  payment  of  rent 
must  be  maintained  on  the  privity  of 
estate,  yet,  in  collateral  covenants,  such 
as  to  pay  a  premium,  a  sum  in  gross,  to 
build  houses,  mills,  etc.,  the  grantee  of 
a  reversion  may  have  his  action  against 
the  assignee  of  the  lessee.  Moale  v. 
Tyson,  2  Har.  &  M.  (Md.)  387. 

Assignee  Not  Liable  Jointly  with  As- 
signor. —  Although  the  assignee  of  a 
lessee  may  become  liable  to  an  action 
for  a  breach  of  certain  covenants  in  a 
lease  assigned  to  him  (Moale  t'. T3'son, 
2  Har.  &  M.  (Md.)  3S7),  yet  no  joint 
action  will  lie  against  the  lessee  and 
his  assignee.  Bowdre  v.  Hampton,  6 
Rich.  (S.  Car.)  208.  Nor  can  the  as- 
signee of  a  purchaser  of  land  be  joined 
with  a  purchaser  in  an  action  for  breach 
of  covenant  in  the  original  deed. 
Brooks   V.  Columbus  Water   Lot  Co., 

7  Ga.  loi. 

1.  Webb  V.  Russell,  3  T.  R.  394; 
Walker's  Case,  3  Coke  23 ;  Thursby 
V.  Plant,  I  Saund.  241,  and  notes  5,  6; 
Lienow  v.  Ellis,  6  Mass.  331  ;  White  v, 
Sanborn,  6  N.  H.  220. 

Between  Lessor  and  Lessee. — In  an 
action  on  a  covenant  contained  in  a 
lease,  whether  begun  by  the  lessor 
against    the   lessee,   or   by   the   lessee 


against  the  lessor,  the  action  is  transi- 
tory, because  it  is  founded  on  mere 
privitj'  of  contract.    Thursby  v.  Plant, 

1  Saund.  241  b,  note  6. 

The  English  Statute,  32  Hen.  VIII.,  c. 
34,  extended  the  privity  of  estate  to  the 
assignee  of  the  reversion,  permitting  an 
action  of  covenant  to  be  brought  by  or 
against  the  assignee  in  the  same  man- 
ner as  it  could  theretofore  have  been 
brought  by  or  against  the  lessor,  the 
action  consequently  being  transitory. 
Thrale  v.  Cornwall,  i  Wils.  165; 
Thursby  v.  Plant^  Saund.  237,  241  b, 
note  6;  i  Chit,  on  TPldgs.  271. 

Privies  in  blood,  as  the  heir  of  the 
lessor,  were  permitted  by  the  common 
law  to  sue  in  covenant.  Webb  v. 
Russell,  3  T.  R.  395. 

As  to  the  extent  to  which  this  statute 
is  in  force  in  Pennsylvania,  see  Roberts 
Dig.  227;  Henwood  v.  Cheeseman,3  S. 
&  R.  (Pa.)  502. 

Action  for  Causes  Arising  in  Different 
Counties. — Where  the  plaintift''s  cause 
of  action  depends  upon  several  facts 
which  arise  in  different  counties,  an 
action  of  covenant  may  be  brought  in 
any  one.     London  x\  Cole,  7  T.  R.  583. 

2.  Names  of  the  Parties. — The  par- 
ties who  are  joined  as  plaintiffs  or  de- 
fendants must  of  course  be  named.  IV. 

2  and  V.  3,  supra.  And  it  is  laid  down 
as  a  rule  that  "where  a  covenant  is 
made  with  two  or  more  parties  to  pay 
them  money  for  themselves,  or  for  the 
use  of  another,  it  is  not  correct  to  use 
the  name  of  one  only  of  the  covenan- 
tees, although  the  others  have  omitted 
to  execute  the  deed,"  and  that  when 
joint  covenantees  may  join  they  must 
do  so.  If  there  is  any  legal  ground  for 
omitting  the  name  of  oneof  the  covenan- 
tees as  plaintiff,  as  his  death,  refusal  to 
join,  etc.,  it  is  necessary  to  show  such 
excuse  for  his  nonjoinder  or  the  omis- 
sion will  be  fatal ;  that  is  to  say,  all 
must  be  joined  in  the  suit  or  the  reason 
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3.  The  Body— «.  The  Inducement. — The  inducement  should 
contain  a  sufficient  statement  to  show  that  the  plaintiff  is 
entitled  to  bring  the  action,  and  this  statement  should  precede 
the  statement  of  the  deed  or  lease. ^ 


be  given  for  not  doing  so.  i  Chit,  on 
Pldgs.  1 1 ;  Hays  v.  Lasater,  3  Ark.  565. 

Death  of  Joint  Covenantor. — If  one 
of  two  joint  covenantors  is  dead,  the 
fact  must  be  alleged  in  the  declaration, 
for  a  declaration  which  makes  no  men- 
tion of  the  survivorship  is  bad.  Atwell 
V.  Milton,  4  Hen.  &  M.  (Va.)  253. 

Capacity  In  which  Plaintiff  Sues. — A 
declaration  which  does  not  show  the 
capacitj-  in  which  the  plaintiff  sues  will 
be  held  defective  on  demurrer.  Sabin 
V.  Hamilton,  2  Ark.  485. 

Where  Corporate  Name  Changed. — 
Where  the  name  of  a  municipal  cor- 
poration was  changed  after  the  making 
of  a  bond,  it  was  held  to  be  sufficient 
thereafter  to  bring  an  action  of  cove- 
nant, naming  it  as  it  was  nominated  in 
the  bond.     Ready  v.  Tuskaloosa,  6  Ala. 

327- 

Deed  Signed  in  Wrong  Name. — In  an 
action  upon  the  covenant  contained  in 
a  deed,  the  defendant  should  be  named 
in  the  manner  in  which  the  deed  is 
signed,  for,  if  he  sign  the  deed  in  a 
wrong  name,  bringing  the  action 
against  him  in  his  right  name,  and 
averring  that  he  executed  in  a  wrong 
name,  would  be  bad.  Wood  v.  Bulk- 
lev,  13  Johns.  (N.  Y.)  486:  Meredith 
-'."Hinsdale,  2  Cai.  (N.  Y.)  362;  Webber 
7'.  Bolte,  51  Mich.  113  ;  i  Chit,  on  Pldgs. 
244,  361.  But  the  misspelling  of  a  name 
is  immaterial  so  long  as  the  two  names 
have  the  same  sound.  The  well-known 
rule  relating  to  idem  sonans  applies. 

Form  of  the  Action. — The  declaration 
should  state  the  action  to  be  covenant, 
for  if  it  should  show  the  cause  to  be 
assumpsit,  the  declaration  could  not 
be  amended.  McKay  v.  Darling,  65 
Vt.  639. 

Likewise,  if  the  writ  is  assumpsit  and 
the  declaration  is  covenant,  the  vari- 
ance would  be  fatal.  Wainwright  v. 
Harper,  3  Leigh  (Va.)  270. 

1.  Thus,  when  the  action  is  at  the  suit 
of  the  heir,  there  should  be  an  allegation 
showing  how  the  plaintiff  became  pos- 
sessed of  title  sufficient  to  enable  him 
to  recover  the  damages  claimed  in  re- 
spect to  the  breaches  of  the  covenant, 
and  where  there-is  no  averment  of  title, 
either   general    or   special,   the    action 


must  fail,  i  Chit,  on  Pldgs.  363,  364, 
368;  Leonard  v.  Bates,  i  Blackf.  (Ind.) 
175;  Swenk  v.  Stout,  2  Yeates  (Pa.) 
470;  Falls  XK  Dickey,  6  Jones  Eq.  (N. 
Car.)  357. 

Cause  of  Action  in  Third  Person. — 
Where  the  facts  alleged  show  a  cause 
of  action  in  a  third  person,  and  not  in 
the  plaintiff,  the  declaration  is  bad,  be- 
cause it  does  not  state  sufficient  facts 
to  constitute  a  cause  of  action.  Pence 
V.  Aughe,  loi  Ind.  317;  Sinker  v. 
Floyd,  104  Ind.  291. 

When  Demurrable. —  A  declaration 
which  fails  to  show  how  the  plaintiff 
has  the  right  of  action  on  the  covenant, 
will  be  bad  upon  demurrer.  Harris  v. 
Campbell,  4  Dana  (K3'.)  5S6;  Sinker 
V.  Floyd,  104  Ind.  291;  Pence  r.  Aughe, 
loi  Ind.  317. 

Not  Cured  by  Verdict. — Where  there 
is  an  entire  omission  to  state  any  title 
or  cause  of  action,  the  declaration  is  so 
defective  that  a  verdict  will  not  cure  it. 
McDonald  v.  Hobson,  7  How.  (U.  S.) 
745;  Averj'  7'.  Hoole,  Daugh.  6S3; 
Avery  jy.  Hoole,  Cowp,  826;  Bayard 
V.  Malcolm,  i  Johns.  (N.  Y.)  453, 
2  Johns.  (N.  Y.)  557;  Bartlett  v.  Cro- 
zier,  17  Johns.  (N.  Y.)  439. 

Action  by  Assignor  after  Assignment. 
— If  the  action  is  brought  by  one  who 
has  assigned  his  interest  in  the  lands  to 
another,  the  declaration  must  show 
that  the  plaintiff  is  answerable  to 
his  assignee.  Niles  v.  Sawtell,  7 
Mass.  444. 

Covenant  against  Incumbrances. — In 
an  action  for  a  breach  of  covenant 
against  incumbrances, where  taxes  were 
collected  for  the  year  the  land  was  con- 
veyed, the  declaration  must  allege  that 
the  defendant  was  the  owner  of  the 
land  at  the  time  the  lien  for  taxes  at- 
tached. Smith  V.  Eigerman,  5  Ind. 
A  pp.  269. 

Owners  of  the  Legal  Title  to  land  must 
be  parties  to  the  suit  when  they  are  in- 
terested in  the  subject-matter  thereof. 
Haynes  v.  Buffalo,  etc.,  R.  Co.,  38  Hun 
(N.  Y.)  17. 

On  Covenant  to  Deliver  in  Good  Re- 
pair.— The  declaration  must  aver  the 
ownership  by  the  plaintiff,  as  well  as 
that  he  is   damaged   by   reason   of  the 
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Profert  should  be  made  of  the  deed  when  the  plaintiff  alleges  one 
under  which  he  claims  to  justify  his  right  of  action. * 


premises.  Green  v.  Kellj,  i8  N.  J.  L. 
246. 

When  Not  Necessary  to  Aver  Title  — 
In  an  action  for  breach  of  covenant  to 
pay  a  certain  sum  as  part  of  the  con- 
sideration, provided  title  should  prove 
to  be  good,  it  was  held  that  the  plain- 
tiff need  not  aver  title,  but  that  his 
action  could  be  supported  on  the  aver- 
ment of  the  indebtedness,  and  that  if 
the  title  was  not  good  the  defendant 
might  plead  the  failure  of  title.  Broth- 
erton  v.  Brotherton,  19  Wend.  (N.  Y.) 

327- 
When  Inducement  to  Be  Omitted. — 

When  there  are  no  facts  existing  which 
necessarily'  must  be  averred  in  the  in- 
ducement, intermediate  statements  by 
way  of  inducements  may  be  omitted,  or, 
if  included,  will  be  treated  as  surplus- 
age and  will  not  vitiate  the  declaration. 
Jones  V.  Thomas,  21  Gratt.  (Va.)  96. 

1.  1  Chit,  on  Pldgs.  365 ;  Bender  v. 
Sampson,  11  Mass.  42 ;  Scott  v.  Curd, 
Hard.  (Ky.)  69. 

When  Profert  Excused. — ^When  the 
action  is  brought  upon  a  writing  not 
under  seal  no  profert  is  necessary. 
Mason  v.  Buckmaster,  i  111.  27;  Hins- 
dale V.  Miles,  5  Conn.  331.  And  no 
profert  need  be  made  of  a  deed  which 
anpears  to  be  in  the  possession  of  the 
adverse  party.  Barbour  v.  Archer,  3 
Bibb  (Ky.)  8;  Francis  v.  Hazlerig,  i 
A.  K.  Marsh.  (Ky.)  93.  Or  where  it 
is  lost,  destroyed,  or  misplaced  by  acci- 
dent, so  that  the  plaintiff  cannot,  for 
that  reason,  bring  it  into  court. 
Comyns  Dig.,"  Pleader,"  0. 13;  Hendy 
V.  Stephenson,  10  East  157;  BanfiU  v. 
Leigh,  8  T.  R.  571;  Read  -'.  Brook- 
man,  3  T.  R.  151  ;  Rees  v.  Overbaugh, 
6  Cow.  (N.  Y.)  74S;  Powers  v.  Ware, 
2  Pick.  (Mass.)  451;  Bender  v.  Samp- 
son. II  Mass.  42;  Smith  v.  Emery,  12 
N.  J.  L.  53;  Scott  r/.Curd,  Hard.  (Ky.) 
69;  Cutts  t'.  U.  S.,  I   Gall.  (U.   S.)  69. 

The  excuse  for  the  omission  to  make 
profert  should  be  stated  according  to 
the  fact  and  that  "  therefore  the  plain- 
tiff cannot  produce  the  same  in  court." 
The  fact  alleged  as  an  excuse  may  be 
traversed  by  the  defendant,  i  Chit,  on 
Pldgs.  365  ;  Rees  v.  Overbaugh,  6  Cow. 
(N.  Y.)  748;  Smith  v.  Emery,  12  N. 
J.  L.  53;  Powers  v.  Ware,  2  Pick. 
(Mass.)  451;  Cutts  V.  U.  S.,  i  Gall. 
(U.  S.)  69. 


When  Oyer  need  Not  Be  Given. — When 
the  instrument  declared  upon  has  been 
lost  it  may  be  pleaded  without  the 
necessity  that  oyer  be  given  of  it. 
Respublica  v.  Coates,  i  Yeates  (Pa.) 
2 ;  Kelley  v.  Riggs,  2  Root  (Conn.) 
126;  Paddock  v.  Higgins,  2  Root 
(Conn.)  482;  Powers  v.  Ware,  2  Pick. 
(Mass.)  451;  Read  v.  Brookman,  3 
T.  R.  151. 

Deed  Lost  after  Declaration  Filed. — 
Upon  the  question  whether  a  declara- 
tion making  profert  (of  which  oyer  was 
craved)  could  be  supported  by  a  deed 
lost  after  the  declaration  was  filed,  it 
was  said  that  a  lost  deed  might  be  re- 
ceived in  evidence  at  the  trial,  and  if 
there  was  no  surprise,  and  the  execu- 
tion of  the  deed  was  not  contested,  the 
plaintiff  might  afterwards  amend  his 
declaration  so  as  to  make  it  conform 
to  the  case.  Jansen  v.  Ball,  6  Cow. 
(N.  Y.)628. 

What  Is  Evidence  of  a  Deed. — The 
deed  itself  is  of  course  the  best  evi- 
dence, but  it  is  laid  down  as  a  general 
rule  "  that  a  copy,  authenticated  by  a 
person  appointed  for  that  purpose,  is 
good  evidence  of  the  original,  with- 
out any  proof  of  its  being  an  examined 
copy."  Williams  v.  Wetherbee,  2  Aik. 
Vt.)  329. 

Filing  Copy  of  Instrument  Sued  On. — 
The  common-law  practice  whereby  the 
plaintiff  made  profert  and  the  defendant 
craved  oyer  has  been  abrogated  in  many 
states  by  provision  of  the  statute  com- 
pelling the  plaintiff,  when  declaring 
upon  a  written  instrument,  to  file  a 
copy  thereof  with  h'is  declaration.  Such 
a  copy  becomes  part  of  the  pleading. 
If  it  is  not  filed  as  required  the  declara- 
tion is  demurrable,  and  if  it  is  filed  on 
demurrer  the  court  will  then  consider 
it  as  part  of  the  record.  Abbott  v. 
Rowan,  33  Ark.  593. 

Omission  to  File  Copy  Cured  hv  Ver- 
dict.— When  the  declaration  in  an  ac- 
tion for  breach  of  covenant  in  a  deed 
fails  to  contain  a  copy  of  the  deed  sued 
on,  as  required  by  the  statute,  such 
declaration  will,  nevertheless,  be  suffi- 
cient to  sustain  a  judgment  by  default, 
even  when  questioned  on  appeal.  Old 
V.  Mohler,  122  Ind.  594. 

Variance  when  Profert  Made  and  Oyer 
Craved. — When  profert  is  made  of  the 
deed ,  the  declaration  should  be  precisely 
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b.  The  Consideration. — Inasmuch  as  a  seal  imports  a  con- 
sideration in  declaring  upon  a  breach  of  covenant  in  a  deed,  the 
better  and  more  usual  practice  is  to  proceed  at  once  with  a 
statement  of  the  contract  without  disclosing  the  consideration 
upon  which  it  was  founded.^ 

c.  The  Promise. — The  declaration  must  aver  or  assert  a 
promise,  or  must  contain  words  equivalent  to  a  promise.* 

In  stating  the  contract  by  deed  it  must  either  be  set  forth  in 
the  words  of  the  contract  itself,  or,  according  to  its  legal  effect,  by 
stating  its  true  meaning  and  intention.^  See  article  CONTRACTS, 
vol.  4,  p.  916. 


drawn,  for  if  oyer  is  craved  the  ad- 
verse party  may  take  advantage  of  any 
variance  between  the  deed  produced 
and  that  stated  in  the  declaration. 
Macon  v.  Crump,  i  Call  (Va.)  575; 
Austin  V,  Whitlock,  i  Munf.  (Va.)  4S7. 
The  defendant  will  be  entitled  to  judg- 
ment in  such  case.  Bishop  v.  Quin- 
tard,  iS  Conn.  404. 

On  Oyer  Craved  Deed  Is  Part  of  Decla- 
ration.— When  profert  is  made  and  oyer 
craved,  the  deed  becomes  a  part  of  the 
declaration,  and  the  defendant  cannot 
object  that  it  is  thereafter  offered  in 
evidence  in  support  of  the  declaration. 
Jarrett  v.  Jarrett,  7  Leigh  ( Va.)  93. 

1.  I  Chit,  on  Pldgs.  363,366;  Grubbz'. 
Willis,  II  S.  &  R.  (Pa.)  107;  Buck- 
master  V.  Grundy,  2  111.  310;  Jones  v. 
Thomas,  21  Gratt.  (Va.)  96;  Bush  t'. 
Stevens,  24  Wend.  (N.  Y.)  256;  Cock 
V.  Taylor,  2  Overt  (Tenn.)  49. 

When  Consideration  Essential  to  Va- 
lidity of  Covenant. — Sometimes,  how- 
ever, a  consideration  is  necessary  to 
give  validity  to  a  deed — as  where  it 
operates  in  restraint  of  trade — and  in 
this  case  the  declaration  should  show 
fully  the  consideration  expressed  in 
the  deed.  This  may  be  done,  when  the 
deed  is  set  out  and  a  statement  made 
that  the  defendant  covenanted,  for  the 
consideration  therein  mentioned.  The 
consideration  when  stated  may  be 
according  to  its  legal  effect,  but  a  vari- 
ance therein  would  be  fatal,  i  Chit, 
on  Pldgs.  367. 

In  Words  of  Covenant. — However,  if 
the  consideration  for  a  covenant  is  set 
forth  in  the  words  of  the  agreement 
containing  the  covenant,  there  can  be 
no  variance.  Smith  v.  Edmunds,  16 
Vt.  687. 

2.  Perkins  v.  Reeds,  8  Mo.  34;  Mul- 
drow  V.  Tappan,  6  Mo.  277;  Wheeler 
V.  Schad,  7  Nev.  204. 


8.  Scott  V.  Leiber,  2  Wend.  (N.  Y.) 
479;  Barney  v.  Keith,  4  Wend.  (N.  Y.) 
502;  Closer.  Miller,  10  Johns.  (N.  Y.) 
90;  Grannis  v.  Clark,  8  Cow.  (N.  Y.) 
36;  Thomas  v.  Van  Ness,  4  Wend.  (N. 
Y.)  549;  Osborne  v.  Lawrence,  9  Wend. 
(N.  Y.)  135 ;  Roysdon  v.  Sumner, 
2  Ark.  465;  Dickerson  v.  Morrison,  5 
Ark.  316;  Chicago,  etc.,  R.  Co.  v. 
Hoyt,  37  111.  App.  64;  Davis  v.  Shoe- 
maker, I  Rawle  (Pa.)  135;  Adams  v. 
Davis,  16  Ala.  748;  Andrews  v.  Wil- 
liams, II  Conn.  326;  Fish  7:;.  Brown, 
17  Conn.  341;  Keyes  f.  Dearborn,  12 
N.  H.52;  Silver  v.  Kendrick,  2  N.  H. 
160;  Morris  v.  Fort,  2  McCord  (S.  Car.) 
398;  Walsh  V.  Gilmor,  3  Har.  &  J. 
(Md.)  407;  Ridgely  v.  Riggs,  4  Har.  & 
J.  (Md.)  363;  Hopkins  v.  Young,  11 
Mass.  307;  Hastings  v.  Lovering,  2 
Pick.  TMass.)  222,  13  Am.  Dec.  420; 
Dorr  t'.  Fenno,  12  Pick.  (Mass.)  521; 
Churchill  r.  Merchants'  Bank,  ig 
Pick.  (Mass.)  532  ;  Lent  •».  Padelford, 
10  Mass.  230,  6  Am.  Dec.  119;  Crocker 
V.  Whitney,  10  Mass.  320;  White  v. 
Guest,  6  Blackf.  (Ind.)  228;  Pye  v. 
Rutter,  7  Mo.  548;  Moore  v.  Platte 
County,  8  Mo.  467;  Maxfield  v.  Scott, 
17  Vt.  634;  English  v.  Helms,  4  Tex. 
228;  Salinas  v.  Wright,  11  Tex.  572; 
Bushell  V.  Beavan,  i  Bing.  N.  Cas.  103, 
27  E.  C.  L.  320;  Chester  v.  Willan,  2 
Saund.  97,  and  note  2;  Comyns  Dig., 
tit.  "  Pleader,"  ch.  37;  Bacon's  Abr., 
tit.  "  Pleas,"  I,  7;  Wilson  v.  Bramhall, 
I  Y.  &  J.  2;  Baynon  v.  Batley,  8 
Bing.  256,  21  E.  C.  L.  295,  i  M.  &  S. 
339;  Hearn  v.  Cole,  i  Dow.  459,  463. 
For  being  entire  in  its  nature  it  must  be 
proved  as  laid,  i  Chit,  on  Pldgs.  232. 
See  also  Obert  v.  Whitehead,  11  N.  J. 
L.  294 ;  Wheelwright  v.  Moore,  i  Hall 
(N,  Y.)  201;  Snell  v.  Moses,  i  Johns. 
(N.  Y.)  105;  Allaire  v.  Ouland,  2  Johns. 
Cas.    (N.    Y.)    e^s,\    Pool   v.   Court,   4 
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Where  the  agreement  contains  several  distinct  parts  or  cove- 
nants, and  the  cause  of  action  arose  on  less  than  the  whole,  it  is 
sufficient  to  set  out  only  such  part  as  relates  to  the  breaches  to 
be  assigned.^ 

d.  The  Averments — (i)  Generally. — The  declaration  on  a 
sealed  instrument  must  state  that  such  contract  was  under  seal, 
and  should  generally  allege  its  delivery.*     The  declaration  must 


Taunt.  700 ;  Bristow  v.  Wright,  Doug. 
665;  Gwinnet  v.  Phillips,  3  T.  R.  646; 
Phillips  Ev.  (Dunl.  ed.)  160,  161,  and 
note  a. 

In  Michigan  it  is  held  to  be  prefer- 
able to  plead  the  deed  according  to  the 
forms  of  the  covenants  therein  and 
leave  the  effect  to  be  ascertained  by  the 
court.  Peck  v.  Houghtaling,  35  Mich. 
127.  But  in  lo'va  it  is  bad  practice  to 
set  out  the  deed  as  part  of  the  plea. 
McCampbell  v.  Vastine,  10  Iowa  53S. 

According  to  Legal  Effect,  Regardless 
of  Form. — It  is  not  only  sufficient  to  de- 
clare on  the  instrument  according  to 
its  legal  effect,  but  where  it  has  a  cer- 
tain legal  effect  upon  its  true  and  prop- 
er construction,  such  etfect  not  only 
may,  but  often  must,  be  expressed  in 
terms  in  the  declaration.  Dexter  v. 
Manley,  4  Cush.  (Mass.)  14.  This  is 
particularly  true  where,  hy  literal 
construction  of  the  words  used,  the 
agreement  will  operate  as  an  instru- 
ment of  a  wholly  different  character 
and  convey  a  different  estate  from  what 
the  parties  obviously  intended  from  its 
whole  tenor.  Humphries  v.  Goulding, 
3  Ark.  581.  A  promissory  note  with  a 
seal  to  it  is  a  bill  obligatory  and  should 
be  declared  on  as  such.  Higgins  v. 
Bogan,  4  Harr.  (Del.)  330. 

If  the  language  of  the  covenant  be 
such  that  it  may  operate  in  several 
ways,  the  pleader  must  set  it  forth  in 
that  manner  which  will  answer  the 
particular,  purpose.  It  is  not  enough 
to  plead  the  terms  of  the  deed  and  then 
ask  the  court  to  draw  inferences  and 
give  effect  to  the  instrument  in  a  par- 
ticular form.  Willard  t'.  Tillman,  2 
Hill  (N.  Y.)  274. 

Demurrable  -when  It  Omits  Legal 
Effect. —  In  all  such  cases  where  the 
true  legal  effect  is  not  shown  by  the 
words  of  the  covenant,  a  declara- 
tion failing  to  show  what  the  true  legal 
effect  is,  will  be  fatal  on  demurrer. 
Humphries  v.  Goulding,  3  Ark.  581. 

In  an  Action  against  Heirs  alone  the 
plaintiff    must    aver    that    they    were 


bound  by  the  deed.  Lawrence  v.  Buck- 
man,  3  Bibb  (Ky.)  23. 

In  an  Action  against  an  Assignee  it  is 
sufficient  to  aver,  generally,  that  the 
estate  came  to  him  by  assignment. 
Williams  v.  Wetherbee,  i   Aik.   (Vt.) 

329- 

1.  Sandford  v.  Halsey,  2  Den.  (N.Y.) 
235;  Henry  t'.  Cleland,  14  Johns.  (N. 
Y.)  400;  Scott  V.  Leiber,  2  Wend. 
(N.  Y.)  479;  Davis  t'.  Shoemaker,  i 
Rawle  (Pa.)  135;  Hill  v.  Saunders,  i 
C.  &  P.  So. 

It  is  sufficient  to  set  out  those  cove- 
nants only  which  contain  the  mutual 
stipulations  or  conditions  that  are 
essential  to  the  plaintiff's  cause  of  ac- 
tion. Smith  V.  Yeomans,  i  Saund. 
317;  Killian  v.  Herndon,  4  Rich.  (S. 
Car.)  196. 

2.  Pierson  v.  Pierson,  6  N.  J.  L.  168; 
Perkins  r.  Reeds,  8  Mo.  33  ;  Van  Sant- 
wood  V.  Sandford,  12  Johns.  (N.  Y.) 
197;  Stampoffski  w.  Hooper,  75  111.  241. 

"  The  delivery  of  the  deed,  though 
essential  to  its  validity,  need  not  be 
stated  in  the  pleading."  i  Chit,  on 
Pldgs.  364. 

The  Fact  that  a  Deed  Is  Recorded  is 
prima  facie  evidence  of  its  delivery. 
Gilberts.  North  American  F.  Ins.  Co., 
23  Wend.  (N.  Y.)  43;  Van  Valen  v. 
Schemerhorn,  22  How.  Pr.  (N.  Y. 
Supreme  Ct.)  419;  Fryer  v.  Rocke- 
feller, 63  N.  Y,  272.  But  it  is  not  con- 
clusive evidence  thereof.  Maynard  v. 
Maynard,  10  Mass.  456;  Harrison  v. 
Phillips  Academy,  12  Mass.  456. 

Words  Importing  a  Sealed  Instrument. 
— It  is  not  absolutely  necessary  to  state 
in  words  that  the  instrument  was  exe- 
cuted under  seal,  for  there  are  certain 
words  which  of  themselves  import  that 
the  instrument  was  sealed,  and  the  use 
of  them  will  be  sufficient.  These  are 
"  indenture,"  "  deed,  "  or  "  writing  obli- 
gatory." Van  Santwood  -'.  Sandford, 
12  Johns.  (N.  Y.)  198;  Lee  v.  Adkins, 
Minor  (Ala.)  187;  Wineman  v.  Hugh- 
son,  44  111.  App.  22.  But  the  terms 
"  covenant  "or     "  demise  "    do    not 
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set  forth  a  legal  deed.* 

The  time  of  making  the  covenant  should  be  stated,  and  the 
part  of  the  covenant  relied  upon  as  giving  a  basis  for  the  action 
is  the  part  that  must  be  declared  upon,  for  the  proof  must  follow 
the  particular  pleading.*  Furthermore,  there  must  be  an  aver- 
ment with  whom  the  defendant  covenanted,  or  the  plaintiff 
cannot  recover  thereunder.*  It  is  sometimes  necessary  to  de- 
scribe the  property  to  which  the  covenant  relates.* 

An  averment  of  special  circumstances  to  show  a  cause  of  action 
must  sometimes  be  made,  and  if  omitted  it  will  make  the  declara- 
tion demurrable.^ 


import  a  seal.  Wineman  v.  Hughson, 
44  111.  App.  22. 

Averring  that  a  party  made  his  deed 
is  sufficient  to  import  that  it  was  signed 
and  sealed  or  attested ;  for  without 
these  there  would  have  been  no  deed. 
Jones  V.  Davis,  22  Wis.  421. 

An  averment  "  that  on  the  —  day  of 

,  by  their  writing  obligatory  sealed 

with  their  seals,  the  defendants  bound 
themselves  to  pay  the  plaintiff  "  a  cer- 
tain sum  of  money,  is  a  sufficient  alle- 
gation of  the  contract  under  seal.  Brit- 
ton  t'.  Thompson,  6  Yerg.  (Tenn.)  325. 

Omission  Cured  by  Admission. — The 
omission  from  the  declaration,  of  the 
statement  that  the  instrument  sued  on 
was  under  seal,  will  be  cured  by  the 
admission  in  the  defendant's  plea  that 
the  writing  was  sealed,  i  Chit,  on 
Pldgs.  364. 

1.  Crane  t'.  Collard,  Brayt.  (Va.)  49. 

2.  Chit,  on  Pldgs.  364,  367.  Norris  v. 
Kipp,  74  Iowa  444. 

Implied  Reliance. — But  if  the  alleged 
warranty  is  shown  to  be  a  part  of  the 
sale  and  a  part  of  the  consideration  for 
which  the  price  was  paid,  the  court 
will,  when  the  facts  are  proven,  pre- 
sume that  it  was  relied  upon  by  the 
plaintiff,  and  therefore,  as  a  conclusion 
of  law,  it  will  be  sufficient  if  not  plead- 
ed.    Norris  v.  Kipp,  74  Iowa  444. 

3.  Tate  v.  Barcroft,  i  Mo.  163.  But 
see  St.  Andrew's  Bay  Land  Co.  v. 
Mitchell,  4  Fla.  192. 

A  declaration  by  an  administrator, 
with  the  will  annexed,  will  not  support 
a  recovery  unless  he  shows  to  whom 
the  promise  was  made.  Laberge  v. 
McCausland,  3  Mo.  585. 

4.  The  Rule  Is  that  whenever  a  de- 
scription of  the  identity  of  that  which 
is  legally  essential  to  the  claim  or 
charge  is  necessary  to  prevent  a  mis- 
leading of  the  parties,  such  averment 


must  be  included  in  the  declaration, 
Wilber  v.  Brown,  3  Den.  (N.  Y.)  356; 
Drewry  v.  Twiss,  4  T.  R.  559. 

In  an  action  upon  a  covenant  run- 
ning with  the  land,  the  declaration  must 
describe  the  premises  conveyed  with 
reasonable  certainty.  Carter  v.  Den- 
man,  23  N.  J.  L.  260. 

But  in  an  action  on  a  covenant  for 
rent,  reserved  by  deed,  it  is  sufficient  to 
refer  to  the  premises  as  "  particularly 
described  in  said  indenture."  Van  Rens- 
selaer V.  Bradley,   3  Den.  (N.  Y.)  135. 

All  that  is  necessary'  is  to  describe 
the  premises  with  reasonable  certainty. 
Stark  V.  Ratcliff,  11 1   111.  75. 

When  Description  Defective.  — 
When  a  deed  purports  to  convey  land 
by  a  descripjtion  so  defective  that  it  is 
for  that  reason  void,  no  suit  for  a  breach 
of  covenant  of  seizin  can  be  maintained 
thereon  without  showing  a  mistake  and 
seeking  a  reformation  of  the  instru- 
ment. Gordon  7'.  Goodman,  98  Ind.  269. 

5.  Kellogg  f.  Larkin,  3  Chand.  (Wis.) 
133;  3  Pin.  (Wis.)  123. 

Covenant  in  Restraint  of  Trade. — 
Where  the  covenant  is,  on  its  face,  of 
doubtful  legality,  as  in  partial  restraint 
of  trade,  special  circumstances  must  be 
averred  other  than  the  mere  pecuniary 
consideration  showing  the  plaintiff  to 
be  entitled  to  judgment.  Kellogg  v, 
Larkin,  3  Chand.  (Wis.)  133,  3  Pin. 
(Wis.)  123. 

Surplusage. — Averments  which  are 
not  necessary  to  a  recovery,  when  not 
contradictory,  will  be  considered  as 
surplusage.     Ellis  v.  Bradbury,  75  Cal. 

234- 

AveiTing  Contract  Made  with  Agent. 
— A  declaration  setting  forth  the  con- 
tract in  hcEc  verba,  and  alleging  that  it 
was  made  by  an  agent  for  the  benefit 
of  the  defendant,  and  alleging  perform- 
ance, to  which  defendant  pleaded  non 
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If  a  sealed  instrument  has  been  subsequently  modified  by 
another  sealed  instrument,  both  should  be  averred  in  the  declara- 
tion.* 

(2)  Exceptions  in  the  Covenant. — Where  there  are  exceptions  in 
the  body  of  the  covenant,  they  must  be  fully  set  out  in  the  dec- 
laration, and  the  subject-matter  thereof  excluded  from  the 
breaches  to  be  assigned.** 

(3)  Joinder  of  Causes  of  Action. — It  is  allowable  to  join  several 
causes  of  action  of  the  same  nature  in  one  count  and  to  recover 
thereon  pro  tanto,  but  different  actions  cannot  be  joined  in  the 
same  declaration.* 

(4)  Performance  of  Conditions  Precedent. — The  general  rule  re- 
quires the  plaintiff  to  aver  performance  of  conditions  precedent 
to  his  right  of  action,  or  to  allege  a  sufficient  excuse  for  nonper- 
formance.* 


est  factum^  was  held  to  be  sufficient 
to  entitle  the  plaintiff  to  show  that  the 
contract  was  made  as  charged  and  that 
it  had  been  complied  with  by  the  de- 
fendant. Holcomb  V.  Illinois,  etc., 
Canal,  3  111.  22S. 

Where  Husband  and  Wife  Joined. — 
When  a  wife  is  joined  with  the  hus- 
band as  plaintiff  in  an  action  on  a 
covenant  made  during  coverture,  the 
declaration  should  specially  aver  the 
manner  in  which  she  is  specially  inter- 
ested therein.  Pickering t;.  De  Roche- 
mont,  45  N.  H.  67.  But  when  a  lease 
is  set  out  i7i  hcec  verba,  an  objection 
that  the  declaration  did  not  show 
that  the  femes  covert  joined  with 
their  husbands,  and  that  the  dec- 
laration did  not  show  what  inter- 
est they  had  in  the  premises,  will 
be  immaterial,  for  the  lease  will  show 
their  interest  and  the  declaration  will 
be  sustained.  Doggett  v.  Norton,  20 
111.  332. 

1.  Nesbitt  V.  McGehee,  26  Ala.  74S. 
M'Voy  V.  Wheeler,  6  Port.  (Ala.)  201; 
Barelli  v.  O'Conner,  6  Ala.  617. 

The  plaintiff  cannot  recover  under 
the  prior  sealed  instrument  when  a 
subsequent  sealed  instrument  materi- 
ally modifies  the  first  one.  The  only 
safe  course  is  to  set  forth  both  con- 
tracts and  then  assign  an  appropriate 
breach.  Nesbitt  v.  McGehee,  26  Ala. 
748;  M'Voy  V.  Wheeler,  6  Port.  (Ala.) 
201 ;  Barelli  v.  O'Conner,  6  Ala.  617. 

2.  Dunn  v.  Dunn,  3  Colo.  510. 

A  Proviso  unnecessarily  set  forth  in 
the  declaration  will  be  treated  as 
surplusage.  La  Point  v.  Cady,  2 
Chand.  (Wis.)  202,  2  Pin.  (Wis.)  515. 


Defeasance  Clause. — If  a  defeasance 
clause  is  wholly  for  the  benefit  of  the 
plaintiff"  it  need  not  be  averred  in  the 
declaration,  and  the  defendant,  after 
having  craved  over,  cannot  take  ad- 
vantage of  the  omission  of  it  by  general 
demurrer.  Hatch  v.  Pittus,  Minor 
(Ala.)  49. 

3.  Brady  v.  Spurck,  27  111.  478. 

The  True  Test. — When  the  same  plea 
may  be  pleaded,  and  the  same  judg- 
ment rendered,  on  all  counts,  they  may 
be  joined.  Brady  v.  Spurck,  27  111. 
478;  Whipple  V.  Fuller,  11  Conn.  582; 
I  Chit,  on  Pldgs.  199. 

Pleas  Thereto. — When  several  causes 
of  action  are  joined  the  defendant  can 
plead  specially  to  each  cause  of  action. 
Godfrey  v.  Buckmaster,  2  111.  447. 

Inconsistent  Counts. — While  a  dec- 
laration may  contain  several  counts, 
they  must  be  consistent,  or  the  plaintiff 
may  be  put  to  his  election  on  which  he 
will  rely.  This  is  generally  by  motion, 
but  if  no  motion  be  made,  a  declara- 
tion containing  a  count  which  the  evi- 
dence sustains  will  support  a  judgment 
for  the  plaintiff.  Capen  v.  Stevens,  29 
Mich.  496. 

If  the  statute  of  limitations  be  not 
the  same  on  both  forms  of  action  de- 
clared upon,  in  two  inconsistent  counts 
in  the  declaration,  the  plaintiff's  elec- 
tion must  be  governed  by  that  which 
is  not  barred.  Christy  v.  Farlin,  49 
Mich.  319. 

4.  The  necessity  and  sufficiency  of 
such  averments  at  common  law  and 
under  the  codes,  generally,  as  well  as 
in  particular  instances,  is  discussed  at 
length     in     the    article    Conditions 
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e.  The  Breach — (i)  Generally, — The  breach  of  the  covenant 
is  obviously  an  essential  part  of  the  cause  of  action  and  must  in 
all  cases  be  clearly  stated  in  the  declaration.* 

When  the  breach  is  merely  the  nonpayment  of  money,  the 
usual  breach  which  is  assigned  in  the  conclusion  of  a  declaration 
of  debt  or  assumpsit  will  suffice,  but  when  the  breach  is  special, 
it  is  usually  stated  in  each  special  count.* 

A  common-law  method  for  assigning  a  breach  of  covenant  is 
to  negative  the  words  of  the  covenant,  and  this  is  generally  suf- 
ficient.^ And  it  may  be  assigned  in  other  words  which  are  co- 
extensive with  the  import  and  effect  of  the  covenant  and  as 
general  as  those  in  which  the  covenant  is  expressed ;  or  by  stat- 
ing its  legal  effect."*     But  it  must   distinctly  appear,  by  express 


Precedent,  vol.  4,   p.  626,  to  which 
reference  is  made. 

1.  Comjns  Dig.,  "  Pleader,"  c.  44 ;  i 
Chit,  on  Pldgs.  333  ;  Benden  f.  Man- 
ning, 2  N.  H.  2S9;  Reiter  v.  Mortony96 
Pa.^St.  229;  Ridgell  v.  Dale,  16  Ala.  36 ; 
Relyea  v.  Drew,   i   Den.  (N.  Y.)  561. 

To  Avoid  Prolixity,  just  so  much  of 
the  covenant  should  be  set  forth  as  is 
essential  to  the  cause  of  action  and  no 
more.  Wilcox  v.  Cohn,  5  Blatchf. 
(U.  S.)  346.  The  plaintiff  may  show 
the  happening  of  the  event  or  condi- 
tion upon  which  the  obligation  was  to 
become  due  or  payable.  Harris  v. 
Lewis,  5  W.  Va.  575. 

2.  I  Chit,  on  Pldgs.  333. 

The  allegation  of  the  breach  will,  of 
course,  be  governed  by  the  nature  of 
the  stipulation.  Withers  v,  Knox,  4 
Ala.  138;  Sheetz  7'.  Longlois,  69  Ind. 
491;  Reno  V.  Tyson,  24  Ind.  56; 
Colburn  t'.  State.  47  Ind.  310. 

Testing  Sufficiency  by  Demurrer. — 
The  sufficiency  of  each  breach  maj'  be 
separately  tested  by  a  demurrer  thereto, 
in  the  same  manner  and  to  the  same 
extent  as  if  each  breach  had  been 
pleaded,  and  in  the  same  manner  and 
to  the  same  extent  as  if  the  breach  had 
been  demurred  to  in  a  separate  para- 
graph.    Colburn  v.  State,  47  Ind.  310. 

3.  Bacon  v.  Lincoln,  4  Cush.  (Mass.) 
210  ;  Randel  r>.  Chesapeake,  etc..  Canal, 
I  Harr.  (Del.)  li^i  ;  M'Geehan  v. 
M'Laughlin,  i  Mall  (N.  Y.)  37  ;  Rick- 
ert  V.  Snyder,  9  Wend.  (N.  Y.)  416; 
Woolley  V.  Newcomhe,  87  N.  Y.  605; 
Carroll  7'.  Foster,  3  Yerg.  (Tenn.)  468; 
Eastham  7.  Crowder,  10  Humph. 
(Tenn.)  194. 

Sufficiency  of  Averment. — The  breach 
need  not  be  assigned  in  the  particular 
words  expressed  in  the  covenant.     It 
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will  be  sufficient  if  the  intention  of  the 
parties  averred  be  collectible  from  the 
instrument  itself.  Buster  v.  Wallace,. 
4  Hen.  &  M.  (Va.)  82. 

A  general  averment  that  the  de- 
fendant did  not  perform  said  agreement 
is  sufficient.  Eastham  v.  Crowder,  lo- 
Humph.  (Tenn.)  194. 

Covenant  of  Seizin. — This  will  be  a  suf- 
ficient assignment  of  a  breach  of  a  cove- 
nant of  seizin.  Rickert  v.  Snyder,  9 
Wend.  (N.  Y.)  416;  Bacon  v.  Lincoln, 
4  Cush.  (Mass.)  210;  Marston  v.  Hobbs, 
2  Mass.  433,  3  Am.  Dec.  61. 

Quiet  Enjoyment,  etc. — But  it  will  not 
be  a  sufficient  assignment  of  breach  of 
a  covenant  of  quiet  enjoyment  and  of 
general  warranty.  Rickert  v.  Snyder, 
9  Wend.  (N.  Y.)  416;  Anderson  v. 
Knox,  20  Ala.  156;  Floom  v.  Beard,  8 
Blackf.  (Ind.)  76;  Mills  v.  Rice,  3 
Neb.  76. 

What    Assignment     Not    Sufficient. — 

Where  the  covenant  was  "  that 

will  make  a  warranty  deed  as  soon  as 
he  can  get  a  right  from  the  govern- 
ment," an  assignment  of  a  breach  there- 
on in  these  words,  "  that  he  did  not  make 
the  plaintiff  a  warranty  deed  to  the 
quarter  section  in  said  covenant  men- 
tioned ;  nor  has  said  defendant  pro- 
cured any  title  from  government  for 
said  quarter,"  was  not  sufficient  be- 
cause it  did  not  show  a  cause  of  action. 
Taylor  7-.  Patterson,  3  Ark.  238. 

The  Exception  to  the  Rule  is,  that  when 
such  a  general  assignment  does  not 
amount  to  a  breach,  then  the  breach 
must  be  specially  assigned.  Julliand  v. 
Burgott,  II  Johns.  (N.  Y.)  6;  Karthaus- 
V.  Owings,  2  Gill  &  J.  (Md.)  430;  Mars- 
ton  7'.  Hobbs,  2  Mass.  433,  3  Am.. 
Dec.  61. 

4.  Ber.der    7'.    Fromberger,    4    DalL 
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words  or  by  necessary  implication,  that  the  facts  stated   in  the 
declaration  cannot  be  true  unless  the  covenant  is  broken.* 

In  assigning  a  breach  of  covenant,  the  declaration  must  point 
out  the  defects  complained  of,  and  tender  an  issue  of  fact  to  be 
met  and  sustained  by  proof.^ 


(U.  S.)  436;  Potter  V.  Bacon,  2  Wend. 
(N.  Y.)  583;  Hovey  v.  Smith,  22  Mich. 
170;  Pollard  V.  Taylor,  i  Bibb  (Ky.) 
465;  Bentleyf .  Taj'lor,  Si  Iowa  306; 
Fletcher  v.  Peck,  6  Cranch  (U.  S.) 
127;  Wilcox  V.  Cohn,  5  Blatchf.  (U. 
S.)  346. 

Breach  must  Be  of  Covenant  Averred. 
— When  the  breach  is  not  of  the  cove- 
nant set  forth  the  declaration  is  clearly 
defective  and  will  not  sustain  a  recov- 
•ery.     Laughlin  v.  Flood,  3  Munf.  (Va.) 

Breach  Clearly  Stated  Sufficient. — All 
that  can  ever  be  required  is  that  the  dec- 
laration should  state  a  breach  which  is 
•clearly  within  the  covenant  declared 
upon.  Michie  v.  Governor,  4  Humph. 
•(Tenn.)  486;  Austin  v.  Whitlock,  i 
Munf.  (Va.)  4S7. 

Sufficient  if  Words  Imply  a  Breach. — 
^V'here  the  words  necessarily'  imply 
that  a  breach  has  been  committed  it  is 
^sufficient  to  sustain  an  action  on  the 
covenant.  Stone  v.  Wendover,  2  Mo. 
App.  247. 

It  is  enough  that  the  words  in  the 
assignment  of  the  breach  show  une- 
quivocally that  there  has  been  such  a 
breach  as  is  complained  of.  Fletcher 
:■.  Peck,  6  Cranch  (U.  S.)  87. 

Averment  Virtute  Cujus. — An  aver- 
ment that,  in  virtue  of  a  decree,  the 
plaintiff  is  well  entitled  to  recover,  will 
inot  be  a  sufficient  averment,  either  of 
:matter  of  fact  or  of  law,  to  sustain  a 
judgment  for  the  plaintiff,  even  after 
verdict,  where  the  decree  is  set  out  in 
the  declaration  and  does  not  show  that 
the  sum  claimed  was  adjudged  to  the 
plaintiff.  McDonald  v.  Hobson,  7  How. 
(U.S.)  745. 

1.  Schenck  v.  Naylor,  2  Duer  (N. 
Y.)  675;  Hord  ti.  Trimble,  3  A.  K. 
Marsh.  (Ky.)  533. 

Application  of  the  Rule. — A  general 
assignment  of  a  breach  of  covenant, 
which  is  sufficient  to  apprise  the  de- 
fendant on  what  count  he  is  sued,  is 
sufficient.  Governor  v.  Ridgway,  12 
111.  14. 

A  declaration  which  avers  that  the 
rent  accrued  subsequent  to  the  assign- 
ment of  the  defendant,   was   due  and 


owing  to  the  testator,  and  still  remains 
wholly  in  arrears  and  unpaid  from  the 
defendant,  sufficiently  assigns  a  breach 
to  sustain  a  recovery  at  suit  of  the  rep- 
resentative. Du  Bois  V.  Van  Orden, 
6  Johns.  (N.  Y.)  105. 

The  declaration,  in  an  action  on  a 
covenant  in  a  bond  payable  in  Arkan- 
sas banknotes,  contained  a  sufficient 
assignment  of  a  breach  when  it  stated 
that  payment  was  not  made,  either  in 
such  notes  or  money,  on  or  before  the 
day  it  fell  due,  and  that  the  defendant 
had  always  refused  and  did  still  refuse 
to  pay.     Sims  v.  Whitlock,  5  Ark.  103. 

A  declaration  in  covenant  against  an 
administrator,  barely  averring  a  non- 
performance by  the  intestate  (who 
may  have  died  before  the  performance), 
is  sufficient.  Warner  v.  Bledsoe,  4 
Dana  (Ky.)  73. 

But  in  an  action  upon  a  covenant 
to  convey  land,  brought  by  the  executor, 
the  declaration  must  show  a  breach  in 
the  lifetime  of  the  testator.  Abney  v. 
Brownlee,  2  Bibb  (Ky.)  170;  supra 
4Cc). 

2.  Woolley  v.  Newcombe,  58  How. 
Pr.  (N.  Y.  C.  PI.)  480;  Burk  v.  Bear, 
5  Pa.  L.  J.  304. 

A  claim  of  a  right  which  does  not 
clearly  appear,  is  as  none,  and  such  a 
count  will  be  bad  on  demurrer.  Burk 
V.  Bear,  5  Pa.  L.  J.  304. 

Secundum  Allegata  et  Probata. — No 
judgment  can  be  rendered  on  evidence 
which  is  not  supported  bv  the  allega- 
tions. Thurmond  v.  Brownson,  69 
Tex.  597;  Smith  t'.  Sherwood,  2  Tex. 
460;  Denison  -'.  League,  16  Tex.  399; 
Wilford  V.  Rose,  2  Root  (Conn.)  172  ; 
Paul  V.  Witman,  3  W.  &  S.  (Pa.)  407; 
Wilbur  V.  Brown,  3  Den.  (N.  Y.)  356. 

Assignment  of  Breach  of  Warranty. — 
In  declaring  upon  a  breach  of  war- 
ranty in  a  deed  of  an  ancestor,  it  should 
be  averred  that  the  defendant  had  re- 
ceived at  least  his  share  of  the  estate. 
In  declaring  against  an  heir  it  has  been 
said  that  the  declaration  should  allege 
that  the  estate  was  settled  and  that  the 
defendant  had  received  something 
therefrom,  and  for  the  want  of  such 
an  allegation  the  declaration  would  be 
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(2)  Several  Breaches. — Several  breaches  may  be  assigned  in  one 
declaration,  and  it  is  usual  to  assign  a  special  breach  at  the 
end  of  each  count  when  a  special  breach  is  necessary.^ 

If  the  breach  in  only  one  count  is  well  assigned  the  declaration 
will  be  sustained.* 

(3)  Covenant  of  Warranty  and  for  Quiet  Enjoyment — Covenant  of 
Warranty. — An  allegation  of  eviction   by  a  paramount   legal  title 


demurrable,  but  if  not  demurred  to,  an 
objection  at  the  trial  would  be  too  late. 
Eddy  V.  Chace,  140  Mass.  471. 

In  a  suit  against  the  widow,  heirs,  etc., 
of  a  deceased  grantor,  upon  a  covenant 
of  warranty  contained  in  the  deed,  the 
complaint  averred  that  the  decedent 
had  left  an  estate  of  five  hundred  dol- 
lars after  the  payment  of  all  his  debts, 
of  which  the  widow  received  dower 
and  the  heirs  took  the  remainder 
-equally.  It  was  held  that  the  aver- 
ment would  support  judgment  against 
the  heirs  but  not  against  the  widow, 
for  the  reason  that  no  cause  of  action 
was  shown  against  her,  a  wife's  dower 
interest  not  being  liable  for  a  hus- 
hand's  debts.  Barnard  v.  Cox,  25 
Ind.  251. 

Costs  and  Expenses  in  Such  Cases. — 
In  a  declaration  on  a  breach  of  warranty 
after  a  third  party  has  recovered  the 
land  of  the  plaintiff,  it  is  not  necessary 
to  aver  that  the  costs  and  expenses  of 
the  suit  were  ascertained  and  notice 
given  to  and  demand  made  of  the  de- 
fendant therefor.  Notice  is  no  condi- 
tion of  liability  in  such  cases.  Tarbell 
V.  Tarbell   (Vt.  1S88),  15  Atl.  Rep.  104. 

Nonperformance  of  Covenant  In  the 
Lease. — When  the  covenanted  act  was 
to  be  performed  at  the  expiration  of  the 
lease,  there  must  be  an  averment  that 
the  lease  had  elapsed ;  but  if  no  objec- 
tion, on  account  of  the  omission  of  the 
allegation,  is  raised  until  after  judg- 
ment, it  will  be  presumed,  on  motion  in 
arrest  of  judgment,  that  the  plaintiff 
proved  a  good  title  and  right  to  recover. 
Shelby  v.  Hearne,  6  Yerg.  (Tenn.)  512. 

Payment  of  Land  to  Be  Made  Out  of 
Rents. — Where  the  covenanted  pay- 
ment was  to  be  made  out  of  the  rents 
of-  houses  to  be  built,  a  declaration  in 
an  action  therefor,  merely  stating  that 
the  houses  had  been  rented,  was  not 
sufficient.  It  should  have  averred  that 
the  rents  had  been  received  or  that  the 
lessees  were  solvent  and  able  to  pay. 
■^Chambers  v.  Jaynes,  4  Pa.  St.  39. 

Averment  of  Assignment. — Where  the 

3; 


instrument  has  been  assigned  it  should 
be  averred  that  it  was  so  assigned  before 
it  became  due  and  payable.  Flint  v. 
Clark,  12  Johns.  (N.  Y.")  374. 

Assignment  of  Breach  in  Action  for 
Penalty. — In  an  action  for  the  breach  of 
an  express  covenant  contained  in  the 
condition  of  a  penal  bond,  it  is  said  that 
the  nonpayment  of  the  penalty  need 
not  be  averred.  Hughes  f.  Houlton,  5 
Blackf.  (Ind.)  180. 

Allegation  when  Covenant  Omitted 
from  the  Deed. — Where  it  is  claimed 
that  a  covenant  has  been  omitted,  and 
an  action  is  brought  for  a  breach  of  such 
covenant,  averments  must  be  full  and 
explicit,  stating  in  what  it  consisted,  that 
one  or  both  of  the  parties  intended  that 
it  should  be  inserted,  and  that  there  was 
fraud,  accident  or  mistake  in  the  written 
contract.  If  this  be  not  done  parol 
evidence  will  not  be  admissible  to  vary 
or  contradict  the  written  agreement. 
Porter  v.  Gorman,  65  Ga.  11  ;  Sims  v. 
Crawford,  56  Ga.  32. 

Allegation  of  Reasonable  Time. — In  a 
declaration  upon  a  promise  to  render 
some  service  "  within  a  reasonable  time 
when  thereunto  aftervvards  requested," 
there  should  be  an  averment  that  a 
reasonable  time  had  elapsed  after  a  re- 
quest was  made.  Newell  v.  Roberts,  13 
Conn.  417. 

Oral  Declaration  in  Justice's  Court. — 
Under  the  liberal  pleading  allowed  in 
a  justice's  court  in  Aficfn'gan,  an  oral 
declaration  which  stated  that  the  action 
was  brought  for  the  recovery  of  back 
taxes  levied  and  assessed  previous  to 
the  purchase  of  the  land,  and  claiming 
that  the  plaintiff's  deed  covenanted 
against  taxes,  was  held  to  be  sufficient. 
Lynch  t'.  Craney,  95  Mich.  199. 

1.  Chit,  on  Pldgs.  333;  Wilcox  v. 
Cohn,  5  Blatchf.  (U.  S.)  346.  Each  as- 
signment of  a  breach  in  an  action  of  cov- 
enant is  regarded  as  a  separate  declara- 
tion.    Burroughs  f.  Clancey,  53  111.  30. 

2.  Swett  T'.  Patrick,  11  Me.  179; 
M'Coy  V.  Hill,  2  Litt.  (Ky.)  374;  Gas- 
ter  V.  Ashley,  i  Ark.  325. 
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must  necessarily  be  included  in  a  declaration,  in  all  states  where 
such  an  eviction  is  necessary  to  constitute  a  cause  of  action  for  a 
breach  of  covenant  of  warranty,  or  for  quiet  enjoyment,  but  the 
manner  of  the  eviction  need  not  be  alleged,  as  that  is  matter  of 
evidence.*      But  no  particular  form  of   words  is  prescribed   in 


Demurrer. — The  defendant  cannot 
demur  generally  to  the  whole,  when 
'one  of  several  breaches  is  sufficient  to 
support  the  count.  When  some  of  the 
breaches  assigned  are  sufficient,  and 
others  are  not,  the  defendant  should 
demur  only  to  such  as  are  bad,  for  if  he 
demurs  to  the  whole  in  such  a  case 
judgment  will  be  given  against  him. 
Gaster  v.  Ashley,  i  Ark.  325 ;  Gill  v. 
Stebbins,  2  Paine  (U.  S.)  417;  i  Chit. 
on  Pldgs.  337,  338;  Blanchard  v.  Hoxie, 
34  Me.  376;  Carroll  v.  Foster,  3  Yerg. 
(Tenn.)  468;  M'Coy  v.  Hill,  2  Litt. 
(Ky.)  375- 

Instructions  to  Jury.  —  If,  where 
several  breaches  are  assigned,  errone- 
ous instructions  are  given  which  are 
applicable  to  either,  this  will  be  ground 
for  reversal.  Thome  v.  Haley,  i  Dana 
(Ky.)  268. 

1.  Griffin  v.  Reynolds,  17  Ala.  198; 
Dupuy  V.  Roebuck,  7  Ala.  485;  Reese 
V.  McQuilkin,  7  Ind.  450;  M'Dowell  v. 
Hunter,  Dudley  (Ga.j  4;  Emerson  v. 
Minot,  I  Mass.  464,  2  Am.  Dec.  34; 
Marston  v.  Hobbs,  2  Mass.  433,  3  Am. 
Dec.  61;  Bearce  f.  Jackson,  4  Mass.  40S; 
Witty  V.  Hightower,  12  Smed.  &  M. 
(Miss.)  4S1  ;  Burrus  v.  Wilkinson,  31 
Miss.  537;  Kellog  v.  Piatt,  33  N.  J.  L. 
328 ;  Greenby  v.  Wilcocks,  2  Johns.  (N. 
Y.)  1,3  Am.  Dec.  379;  Blvdenburgh 
V.  Cotheal,  i  Duer  (N.  Y.)  176;  Sedg- 
wick V.  Hollenback,  7  Johns.  (N.  Y.) 
376;  Vanderkarr  v.  Vanderkarr,  11 
Johns.  (N.  Y.)  122;  Kerr  f.  Shaw,  13 
Johns.  (N.  Y.)  236;  Rickert  v.  Snyder, 
9  Wend.  (N.  Y.)  416;  King  v.  Kerr, 
5  Ohio  156;  Knepper  v.  Kurtz,  58  Pa. 
St.  480;  Clarke  v.  McAnulty,  3  S.  &  R. 
(Pa.)  364;  Crutcher  t'.  Stump,  5  Hayw. 
(Tenn.)  100  ;  Day  v.  Chism,  10  Wheat. 
(U.S.)  449. 

Warranty  against  Specific  Claim. — 
Where,  however,  the  covenant  warrants 
against  the  claim  of  a  certain  person, 
or  his  title,  it  is  sufficient  to  aver  an 
eviction  by  such  title  without  averring 
that  it  was  paramount.  Pence  v. 
Duvall,  9  B.  Mon.  (Ky.)  48. 

Title  Anterior  to  Covenant. — To  ex- 
clude the  idea  of  a  title  derived  under 
the  plaintiff'  since  the  covenant,  there 


must  be  an  averment  that  the  eviction 
was  under  a  paramount  title  which 
existed  anterior  to,  or  at  the  time  of, 
making  the  covenant.  Stuart  v.  Nelson, 
4  Hayw.  (Tenn.)  200. 

Plaintiff  Kept  out  of  Possession. — The 
declaration  should  also  aver  that  the 
plaintiff  has  been  kept  out  of  posses- 
sion by  the  paramount  title.  Marbury 
V.  Thornton,  82  Va.  702. 

Sufficiency  of  Averment. — A  declara- 
tion which  alleged  that  the  persons 
stated,  "  by  their  paramount  title  in 
fee  simple,"  recovered  judgment  against 
the  plaintiffs,  has  been  held  to  be  suffi- 
ciently cured  by  verdict.  Collins  v. 
Baker,  6  Mo.  App.  5S8. 

In  an  action  upon  a  covenant  of  gen- 
eral warranty,  it  was  alleged  that  "  at 
the  sealing  and  delivery  of  the  deed, 
one had  the  lawful  title,  free- 
hold and  possession  of  the  land  war- 
ranted, and  still  continues  so  to  have,, 
by  reason  whereof  the  grantee  is,  and 
always  has  been,  unable  to  recover  the 
possession,"  was  held  to  be  equivalent 
to  the  assertion  of  a  legal  ouster. 
Banks  v.  Whitehead,  7  Ala.  83. 

On  general  warranty  the  assign- 
ment of  breach  alleged  that  "  at  the 
time  of  the  grant  there  existed  a  judg- 
ment against  the  grantor,  by  virtue  of 
which  the  premises  were  sold  on  execu- 
tion subsequently  to  the  grant,  and 
purchased  by  the  grantor  and  others 
as  partners,  in  the  name  of  a  trustee ; 
and  that  afterwards,  by  action  of  eject- 
ment in  the  name  of  the  trustee,  the 
grantee  was  evicted."  This  was  held 
on  demurrer  to  be  a  sufficient  assign- 
ment of  the  breach.  Smith  v.  Mc- 
Campbell,  i  Blackf.  (Ind.)  100. 

An  averment  that  third  parties  had 
brought  an  action  of  partition  against 
the  plaintiff,  for  an  undivided  one-third 
of  the  land  which  they  claimed  by  a 
superior  title,  and  that  by  such  pro- 
ceedings they  duly  recovered  a  judg- 
ment for  such  interest  in  said  lands, 
sufficiently  shows  an  eviction  of  the 
plaintiff.  Wright  v.  Nipple,  92  Ind.  310. 

A   Technical  Eviction   averred    and 
proved  is  sufficient.  Claycomb  v.  Mun- 
ger,  51  111.373. 
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which  the  allegation  of  an  eviction  must  be  made.  A  breach 
averred  in  terms  as  broad  as  the  covenant  is  sufficient.^ 

Payment  of  Incumbrance. — An  averment  of  the  payment  of  the  in- 
cumbrance should  be  added  in  the  formal  statement  of  the  facts 
constituting  the  breach  at  the  conclusion  of  the  declaration.* 

Covenant  for  Quiet  Enjoyment. — The  general  rule  is  the  same  in  re- 
gard to  the  allegation  of  an  eviction  when  an  action  is  brought 
on  the  breach  of  a  covenant  for  quiet  enjoyment.  A  breach  is 
bad  if  it  does  not  show  an  interruption  of  title.^ 


Constructive  Eviction  Sufficient. — 
Facts  must  be  alleged  which  show  an 
eviction  either  actual  or  constructive. 
Wagner  v.  Finnegan,  54  Minn.  251  ; 
Abbott  -'.  Rowan,  33  Ark.  593 ;  Bost- 
wick  V.  Williams,  36  111.  69  ;  Beebe  v. 
Swartwout,  8  111.  179;  Funk  v.  Cress- 
well,  5  Iowa  88  ;  Mottf.  Palmer,  i  N.Y. 
564;  Whitbeck  v.  Cook,  15  Johns.  (N. 
Y.)  483;  Beddoe  v.  Wadsworth,  21 
Wend.  (N.Y.)  120  ;  Jones ^'.  Richmond, 
88  Va.  231;  West  v.  Stewart,  7  Pa.  St. 
122;  Evans  v.  Lewis,  5  Harr.  (Del.) 
162;  Laborde  v.  New  Orleans,  13  La. 
Ann.  326. 

When  Allegation  of  Eviction  Excused. 
— The  general  rule  in  regard  to  alleging 
an  eviction  is  subject  to  exceptions.  If 
the  grantor,  by  his  prior  or  subsequent 
act,  defeats  the  title  he  has  covenanted 
to  warrant  and  defend,  an  eviction  need 
not  be  alleged.  Jones  x>.  Warner,  81 
111-  343;  l^ugger  V.  Oglesby,  3  111. 
App.  94. 

When  the  land  is,  at  the  date  of  the 
conveyance  relied  upon,  in  possession 
of  a  third  person,  under  title  paramount, 
the  plaintiflf  need  not  aver  and  prove 
actual  entry  or  eviction  in  an  action  of 
breach  of  warranty.  Sheffey  v.  Gardi- 
ner, 79  Va.  313.  But  he  must  show 
expresslj'jin  assigning  breaches,  that  he 
was  kept  out  by  a  title  existing  in  a 
third  person  (showing  whom;  at  or 
before  the  time  of  the  execution  of  the 
instrument  sued  on.  Grannis  v.  Clark, 
8  Cow.  (N.  Y.)  36. 

If,  according  to  the  fact,  a  plain- 
tiff avers  that  he  abandoned  the  pos- 
session of  the  land  after  it  had  been 
found  subject  to  execution,  or  that  the 
land  has  been  sold  by  virtue  of  the 
execution,  and  that  he  has  been  de- 
prived of  his  possession  thereof,  it  will 
be  sufficient.  M'Dowell  v.  Hunter, 
Dudley  (Ga.)  4. 

1.  Day  V.  Chism,  10  Wheat.  (U.  S.) 
449;  Blair  v.  Allen,  55  Ind.  409. 

Averment  of  Eviction  from  Personal 
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Property. — In  an  action  on  a  breach  of 
warranty  of  title  to  personal  property, 
the  vendee  must  be  evicted  by  legal 
process  by  one  whose  right  has  been 
adjudged  to  be  paramount,  which  judg- 
ment must  have  been  satisfied  at  least 
in  part.  The  mere  allegation  that  the 
defendant's  title  was  defective  is  insuffi- 
cient and  demurrable.  Salle  v.  Light, 
4  Ala.  700. 

Eviction  Alleged  must  Be  Proved. — 
Where  the  plaintiff  has  deemed  it  nec- 
essary to  allege  a  judgment  and  ouster 
thereunder,  he  must  establish  the  same 
by  proper  proof.  Long  v.  Sinclair, 
38  Mich.  90;  Kennedy  t'.  Newman,  1 
Sandf.  (N.  Y.)  187;  McCormick  v. 
Bay  City,  23  Mich.  457;  Underwood  v. 
Waldron,  12  Mich.  73;  Harrington 
V.  Worden,  i  Mich.  4S7. 

Where  an  eviction  is  not  pleaded  in 
general  terms,  but  a  particular  kind  of 
eviction  is  alleged,  that  particular  kind 
of  eviction  must  be  proved.  Kansas 
Pac.  R.  Co.  V.  Dunmeyer,  19  Kan.  539. 

2.  Kenney  v.  Norton,  10  Heisk. 
(Tenn.)  3S4,  holding  that  it  is  proper 
to  do  this,  although  the  facts  stated  in 
the  declaration  of  payment  and  dis- 
charge of  the  incumbrance  will  make  a 
sufficient  averment  of  the  eviction  to 
the  extent  of  the  sum  paid.  Kenney 
V.  Norton,  10  Heisk.  (Tenn.)  384. 

3.  Rantin  v.  Robertson,  2  Strobh, 
(S.  Car.)  366;  Ware  v.  Lilhgow,  71 
Me.  62. 

That  a  breach  of  covenant  for  quiet 
enjoyment  may  be  sufficient  without 
averring  that  suit  has  been  brought, 
and  the  validity  of  the  title  judicially 
determined,  see  Playter  v.  Cunning- 
ham, 21  Cal.  229. 

Actual  Disturbance  by  Lawful  and 
Paramount  Title. — The  declaration 
must  contain  an  allegation  that  the 
plaintiff  was  actually  evicted,  or  dis- 
turbed in  his  possession,  by  a  title 
both  lawful  and  paramount.  Beebe  v. 
Swartwout,  8  111.  162 ;  Kern  v.  Kloke, 
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(4)  CovenaJit  of  Seizin. — Assignment  of  breach  of  covenant  of 
seizin  need  not  specify  in  what  respect  the  title  was  defective. 
It  is  suflficient  to  show  that  the  defendant  had  no  title  or  right  to 
convey  at  the  time  of  making  the  deed.^ 

Eviction  Unnecessary. — The  declaration  may  support  a  recovery 
without  alleging  an  eviction.^ 

(5)  Covenant  against  Incumbrances. — Assignment  of  breach  of 
covenant  against  incumbrances  is  to  be  made  by  averring  the  ex- 
istence of  the  particular  incumbrances  at  the  time  of  the  making 
of  the  deed.* 


21  Neb.  529;  Real  v.  Hollister,  20  Neb. 
112;  Anderson  v.  Buchanan,  20  Neb. 
272;  Waldron  v.  M'Cartv,  3  Johns. 
(N.  Y.)  471  ;  Abbott  v.  Allen,  2  Johns. 
Ch.  (N.  Y.)  522 ;  Kellv  v.  Schenectady 
Dutch  Church,  2  Hill  (N.,  Y.)  105; 
Kortz  V.  Carpenter,  5  Johns.  (N.  Y.) 
121;  Price  T'.  Deal,  90  N.  Car.  290. 

How  Disturbance  Alleged. — The  dec- 
laration should  contain  an  averment 
that  the  plaintiff  has  been  in  some 
legal  manner  disturbed  in  his  quiet  en- 
joyment of  the  premises.  If  it  does 
not  show  by  what  means  he  was  dis- 
turbed and  how,  it  will  be  insufficient 
on  demurrer.  Comyns  Dig.,  tit.  "Plead- 
er," ch.47, 49;  Wotton  V.  Hele,  2  Saund. 
181  b;  Patton  v.  Foote,  i  Wend.  (N. 
Y.)  207. 

But  in  Nebraska,  it  is  sufficient  to 
allege  an  eviction  by  the  holder  of  a 
paramount  title,  without  setting  out  the 
facts.  ■  Cheney  v.  Straube,  35  Neb.  521; 
Compare  Real  v.  Hollister,  20  Neb. 
112 ;  Anderson  v.  Buchanan,  20  Neb. 
272  ;  Kern  v.  Kloke,  21  Neb.  529. 

Averment  of  Tortious  Eviction. — A 
declaration  was  held  to  be  bad,  as  aver- 
ring a  tortious  eviction,  when,  for  a 
breach  of  the  covenant  for  quiet  enjoy- 
ment, it  stated  that,  "  moved  by  exas- 
peration and  excitement  by  them  [a 
mob]  entertained  towards  said  defend- 
ants and  by  said  defendants,  and  without 
consent  or  knowledge  of  said  plaintiff 
and  against  his  will  and  resistance," 
they  did,  etc.  Surget  v.  Arighi,  11 
Smed.  &  M.  (Miss.)  87. 

1.  Price  V.  Deal,  90  N.  Car.  290;  Pol- 
lard V.  D wight,  4  Cranch  (U.  S.)  421; 
Socum  T'.  Haun,  36  Iowa  138;  Wool- 
ley  V.  Newcombe,  87  N.  Y.  601;;  II.  e., 
note,  supra.  Contra,  Robinson  -'.  Neil, 
3  Ohio  525. 

When  Not  Sufficiently  Shown. — In  an 
action  upon  a  special  covenant  of 
seizin,  a  breach  is  not  sufficiently  shown 


by  negativing  the  legal  seizin  of  the 
covenantor  as  at  the  time  the  covenant 
was  made.  There  must  be  a  denial  of 
his  seizin  in  fact.  Stambaugh  f. 
Smith,  23  Ohio  St.  588. 

The  averment  must  be  sufficient  to 
show  that  some  act  of  the  defendant 
was  the  cause  of  the  injury  for  which 
complaint  is  made.  In  an  action  for 
breach  of  covenant  of  seizin  in  a  lease, 
an  averment  that  the  lessor  was  not 
seized  of  the  premises  either  at  the  date 
of  the  lease  or  since,  is  not  sufficient. 
It  should  also  aver  that  the  title  of  the 
person  'who  prevented  the  plaintiff 
from  taking  possession  existed  at  the 
date  of  the  lease.  If  such  averment 
were  not  required,  the  declaration 
might  support  an  action  at  suit  of  the 
plaintiff,  when  the  property  was  in  pos- 
session of  a  true  owner  deriving  title 
from  the  plaintiff  himself.  Grannis  v. 
Clark.  8  Cow.  (N.  Y.)  36. 

Assignment  in  Words  of  Covenant. — 
The  assignment  of  breach  may  be  made 
by  simply  negativing  the  words  of  the 
covenant.  Mason  f.  Cooksey,  51  Ind. 
i^ig;  Camp  t.  Douglas,  lo  Iowa  i;86; 
Rickert  v.  Snyder,  9  Wend.  (N.Y.) 
416;  Bacon  v.  Lincoln,  4  Cush.  (Mass.) 
210;  Marston  7>.  Hobbs,  2  Mass.  433. 

A  breach  of  covenant  of  seizin  is 
sufficiently  assigned  by  averring  that 
the  defendant  was  not  seized  of  or  had 
no  title  to  the  land.  Socum  v.  Haun, 
36  Iowa  138;  Woolley  v.  Newcombe,  87 
N.  Y.  605. 

2.  Hall  V.  Bray,  51  Mo.  288;  Chand- 
ler V.  Brown,  59  N.  H.  370;  Camp  f. 
Douglas,  10  Iowa  586. 

3.  Shelton  v.  Pease,  10  Mo.  473; 
Sheetz  v.  Longlois,  69  Ind.  491  ;  Mills 
V.  Catlin,  22  Vt.  98. 

Where  the  plaintiff  claims  to  have 
discharged  the  incumbrance  after  the 
execution  of  the  conveyance  to  him, 
he  must  show  that  it  was  a  valid  and 
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f.  The  Damages. — Whenever  there  has  been  a  breach  of  cove- 
nant, the  plaintiff,  whether  he  be  the  original  covenantee,  the  heir, 
the  assignee,  the  devisee,  or  the  personal  representative,  must 


subsisting  incumbrance  when  the  deed 
was  executed.  Kirkpatrick  v.  Pearce, 
107  Ind.  520. 

Covenant  in  Ancient  Deed.  —  When 
coNenant  against  incumbrances  was  in 
an  ancient  deed,  the  plaintiff  must,  in 
his  declaration,  connect  the  defendant's 
title  with  the  title  conveyed  in  such 
ancient  deed.  If  he  does  not,  his  dec- 
laration will  be  bad  on  demurrer. 
Kellogg  T'.  Robinson,  6  Vt.  276. 

In  Covenant  for  Breach  of  Warranty. — 
Where  a  grantee  brings  an  action 
against  his  grantor,  to  recover  for  a 
breach  of  warranty,  when  the  claim 
under  which  such  grantee  was  evicted 
was  such  an  incumbrance  upon  the 
land  as  the  grantor,  by  reason  of  his 
covenant  of  warranty,  was  bound  to 
discharge,  the  nature  of  such  para- 
mount claim  must  be  averred.  Bland 
V.  Thomas  (Ky.  1SS7),  3  S.  W.  Rep.  595. 

Sufficiency  of  Averment.  —  Against 
the  objection  that  the  declaration  was 
in  assumpsit  and  not  covenant,  a  dec- 
laration which  averred  the  execution 
and  delivery  of  the  deed  for  the  con- 
sideration named ;  that  the  premises 
were  not  free  from  incumbrance  at  the 
time  the  defendant  had  warranted  them 
so  to  be ;  that  defendant  did  not  de- 
fend the  title ;  and  that  at  the  time  the 
deed  was  made  there  was  a  lien  by 
virtue  of  the  levy  of  an  execution,  and 
that  the  plaintiff  was  evicted  thereby, 
was  held  to  be  sufficient.  Cook  -o. 
Curtis,  68  Mich.  611. 

An  allegation  in  the  declaration,  that 
the  defendants  sold  and  conveyed  in 
fee  simple  to  the  plaintiff  certain  de- 
scribed lands,  and  covenanted  that  they 
were  free  from  incumbrances;  that 
plaintiffs  paid,  in  consideration  there- 
for,   dollars  ;  that  an  order  of  sale 

was  obtained  and  issued  to  the  sheriff 
to  sell  the  premises  to  satisfy  a  pre- 
vious decree;  that  at  the  time  of 
the  purchase  by  the  plaintiff  there 
was  a  defect  in  the  title  and  the 
same  was  not  free  from  incumbrances, 
was  held  insufficient  because  it  should 
have  stated  the  particulars  of  the  in- 
cumbrance.   Scott  t'.  Twiss,  4  Neb.  133. 

Action  by  Grantee  in  Quitclaim  Deed. 
— In  an  action  of  covenant  broken  un- 
der a  quitclaim  deed,  in  which   there 


are  no  covenants  against  incumbrances 
except  those  which  may  originate  un- 
der the  grantor,  the  plaintiff  must  al- 
lege in  his  declaration  that  the  incum- 
brances complained  of  existed  at  the 
time  of  conveyance,  and  that  it  orig- 
inated from,  by,  or  under  the  grantor. 
The  omission  to  do  so  will  make  the 
declaration  bad  on  demurrer.  Mayo  v, 
Babcock,  40  Me.  142. 

Allegation  of  Incumbrances  Affected 
by  Time  of  Discharge. — While  an  action 
for  a  breach  of  covenant  against  in- 
cumbrances cannot  in  some  states  be 
begun  until  after  the  plaintiff  has  been 
compelled  to  discharge  it  to  protect 
himself,  yet  in  some  other  states  he  is 
not  bound  to  wait  until  he  has  'been 
compelled  to  do  so  in  a  suit  at  law.  II. 
e.,  note,  supra.  If  he  has  the  right  to 
pay  the  money  and  then  resort  to  the 
covenant  for  indemnity,  it  will  be  suf- 
ficient to  allege  in  the  declaration  that 
the  plaintiff  has  become  liable  to  pay, 
and  a  recovery  may  be  had  thereon, 
although  the  plaintiff  has  not,  in  fact, 
discharged  the  incumbrance.  Webb  v. 
Pond,  19  Wend.  (N.  Y.)  423;  Rock- 
feller  IK  Donnelv,  8  Cow.  (N.  Y.)  639; 
Chace  v.  Hinman,  8  Wend.  (N.  Y.)  452. 

Discharge  of  Incumbrances. — Where, 
however,  the  plaintiff  has  been  com- 
pelled to  discharge  the  incumbrance, 
he  must  show,  by  averment,  in  what 
manner  he  has  been  forced  to  pay  it, 
or  his  declaration  will  be  bad  on  special 
demurrer.  Packard  v.  Hill,  7  Cow. 
(N.  Y.)  442;  Patton  v.  Foote,  i  Wend. 
(N.  Y.)  207. 

Amendments. —  An  original  declara- 
tion containing  a  count  upon  a  covenant 
against  incumbrances  was  permitted  to 
be  amended  by  adding  a  covenant  of 
warranty.  Tillotson  v,  Prichard,  60 
Vt.94 

A  declaration  setting  forth  a  para- 
mount title  and  claiming  it  to  be  an  in- 
cumbrance, was  held  to  be  a  variance 
from  the  ordinary  mode  of  declaring 
in  case  of  an  eviction,  but  an  amend- 
ment was  allowed.  Heath  v.  Whid- 
den,  24  Me.  383. 

An  amendment  to  a  declaration  will 
generally  be  allowed  when  the  substi- 
tuted.or  amended  declaration  does  not 
set  forth  a  new  cause  of  action.     Brun& 
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aver  and  show  that  he  has  sustained  damages  by  the  breach  of 
such  covenant,  before  he  will  be  entitled  to  a  recovery.^ 

The  damages  are  seldom  averred  except  in  the  most  general 
manner.* 

VII.  The  Demurrer — In  General. — It  is  proper  for  the  de- 
fendant to  file  a  demurrer  to  the  declaration  when  it  is  apparent 
on  the  face  thereof,  and  without  reference  to  extrinsic  mat- 
ter, that  such  declaration  is  defective  either  in  substance  or 
form.^ 

Grounds  for  Demurrer. — A  demurrer  will  be  for  want  of  an  allega- 
tion of  a  breach,'*  or  for  nonjoinder  of  parties  plaintiff,  if  the 


V.  Schreiber,  48  Minn.  366.      See  also 
article  Amendments,  vol.  i,  p.  458. 

1.  Thrower  T'.  Mclntire,  4  Dev.  &  B. 
(N.  Car.)  3^9;  Markland  v.  Crump,  i 
Dev.  &  B."  (N.  Car.)  94;  Putney  v. 
Cram,  5  N.  H,  174;  Kingdon  v.  Nottle, 
1  M.  &  S.  355;  Chamberlain  v.  Wil- 
liamson, 2   M.  &  S.  40S. 

The  Administrator  of  a  Grantee  can- 
not sue  on  a  covenant  of  seizin,  or  for 
quiet  enjoyment,  or  against  incum- 
brances, without  averring  and  showing 
that  the  damage  accrued  to  his  intes- 
tate in  his  lifetime.  Martin  f.  Baker,  5 
Blackf.  (Ind.)  232  ;  supra,  4.  r. 

"  Due  and  Unpaid"'  Not  Necessary. — 
An  action  of  the  covenant  being 
brought,  not  for  the  purpose  of  recov- 
ering an  amount  due  on  the  contract, 
but  to  recover  damages  for  a  broken 
covenant,  it  is  not  necessary  to  allege 
in  the  declaration  or  complaint  that  the 
damages  sought  are  due  and  unpaid. 
Harmon  v.  Dorman,  8  Ind.  App.  461. 

2.  Barruso  v.  Madan,  2  Johns.  (N. 
Y.)  149.     See  also  article  Damages. 

Special  Damages. — But  where  the 
plaintiffclaims  special  damages,  such  as 
the  law  will  not  imply  from  the  facts 
stated,  they  must  be  specially  laid  in 
the  declaration  in  order  to  apprise  the 
defendant  of  the  facts  intended  to  be 
proved.  Otherwise,  the  plaintiflF  will 
not  be  permitted  to  give  evidence  of 
such  damage  on  the  trial.  Ryerson  v. 
Marseillis,  16  N.  J.  L.  450;  Dickinson 
V.  Boyle,  17  Pick."  (Mass.)  78. 

3.  I  Chit,  on  Pldgs.  661  ;  Crocker  v. 
Gilbert,  9  Cush.  (Mass.)  131. 

When  must  Be  Filed. — A  demurrer 
goes  back  to  the  declaration,  but  must 
be  filed  before  the  defendants  have 
pleaded  to  the  merits.  Duncan  v. 
Charles,  5  111.  561. 

General  or  Special  Demurrer. — When 
a   particular    part   of    the   declaration 
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is  objectionable,  as  one  of  several 
breaches,  the  objection  must  be  taken 
advantage  of  by  special  demurrer.  A 
general  demurrer  will  not  be  sufficient. 
Taylor  v.  Pope,  3  Ala.  190. 

Demurrer  for  Variance. — A  plaintiff 
having  made  profert,  and  the  defendant 
having  craved  oyer,  he  should  then 
demur  for  any  variance  between  the 
deed  or  bond  produced  and  that  set 
forth  in  the  declaration.  Armstrong 
t'.  Armstrongs,  i  Leigh  (Va.)  491.  If 
such  variance  is  material  the  demurrer 
will  be  sustained.  Peyton  v.  Harman, 
22  Graft.  (Va.)  647. 

Waiver  of  Demurrer. — If,  after  de- 
murrer is  filed,  the  defendant  pleads 
03'er  he  will  be  deemed  to  have  with- 
drawn his  demurrer.  McLaughlin  v. 
llutchins,  3  Ark.  207. 

Declaration  in  Fictitious  Name  Not 
Demurrable. — A  covenantor,  having  ex- 
ecuted the  covenant  in  a  wrong  name, 
cannot  thereafter  escape  liability  in  an 
action  thereon  b}'  objecting  that  he  is 
sued  in  the  wrong  name.  His  demurrer 
on  such  ground  admits  a  good  cause  of 
action,  because  it  will  admit  whatever 
it  does  not  deny,  and  judgment  may  be 
entered  against  him.  School  Trustees 
V.  Rodgers,  7  111.  App.  33. 

4.  LafTerty's  Appeal  (Pa.  1887),  8 
Atl.  Rep.  414. 

Eviction. — In  an  action  on  a  covenant 
of  warranty,  and  in  a  state  where  it  is 
necessary  to  aver  an  eviction,  the 
declaration  is  demurrable  when  it  does 
not  aver  that  the  plaintiffs  were  evicted 
or  kept  out  of  possession  by  a  person 
holding  a  paramount  title.  Marbury 
V.  Thornton,  82  Va.  702. 

One  Breach  Well  Assigned  in  the 
declaration  is  sufficient  to  sustain  it 
against  a  general  demurrer.  M'Coy  v. 
Hill,  2  Lift.  (Ky.)  375;  Brown  v.  Tom- 
linson,  2  Greene  (Iowa)  526. 
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effect  appear  on  the  face  of  the  declaration, ^  or  for  misjoinder 
of  parties,^  or  for  failure  to  aver  performance  of  conditions  pre- 
cedent or  an  excuse  for  nonperformance,*  or  for  failure  to  show 
how  the  plaintiff  has  the  right  of  action  on  the  covenant.* 

Plea  and  Demurrer. — It  is  a  well-established  rule  that  the  defend- 
ant cannot  both  plead  and  demur  to  the  same  part  of  the  plain- 
tiff's pleading.^     See  also  article  Demurrers. 

VIII.  The  Plea — 1.  No  Plea  of  General  Issue. — Strictly  speaking, 
there  never  was,  in  an  action  of  covenant,  any  plea  of  general  issue.® 
But  it  is  no  objection  to  a  special  plea  in  covenant  that  it  amounts 
to  a  plea  of  the  general  issue.'^ 


1.  Jacobs  V.  Davis,  34  Md.  205. 
Waiver  of  Defect. — If  there  has  been 

a  failure  to  raise  the  question  of  non- 
joinder bv  demurrer,  the  objection  will 
be  deemed  to  have  been  waived.  Kel- 
logg V.  Malin,  62  Mo.  429. 

2.  Kellogg  V.  Malin,  62  Mo.  429. 

3.  See  article  Conditions  Prece- 
dent, vol.  4,  p.  626. 

4.  Harris  v.  Campbell, 4  Dana  (Ky.) 
586. 

Eviction. — Profert  having  been  made 
and  ojer  having  been  craved  by  the  de- 
fendant, a  demurrer,  that  the  declara- 
tion did  not  show  that  plaintiff  was  ever 
evicted  or  ousted  from  the  land,  or  that 
he  had  ever  surrendered  possession  to 
or  been  kept  out  of  possession  by  out- 
standing title,  will  be  sustained  when 
such  is  the  fact.  Dyer  v.  Britton,  53 
Miss.  270.     See  VI.  3.  e.  (3),  supra. 

Want  of  Consideration. — But  an  ob- 
jection that  the  declaration  does  not 
aver  a  consideration,  cannot  be  taken 
advantage  of  by  demurrer.  Fitzpatrick 
V.  Hanrick,  11  Ala.  783.  See  supra,  VI. 

Joint  Demurrer. — A  joint  demurrer 
by  two  or  more  defendants,  objecting 
that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action, 
will  be  overruled  if  a  cause  of  action  is 
stated  against  either  defendant.  Web- 
ster f.  Tibbits,  19  Wis.  438. 

5.  Angell  v.  Kelsey,  i  Barb.  (N.  Y.) 
16.  In  that  case  the  declaration  con- 
tained several  counts,  in  each  of  which 
the  instrument  counted  upon  was  set 
out  and  but  one  breach  was  assigned. 
The  defendant,  after  craving  oyer, 
pleaded  non  est  factum,  and  then  de- 
murred to  each  count.  The  court  held 
that  he  must  elect  either  to  plead  or 
demur,  because  he  could  not  do  both. 

In  Kentucky,  however,  in  the  case  of 
Muldrow   V.   M'Cleland,  i    Lift.  (Ky.) 


II,  it  was  held  that  where  the  defend- 
ant filed  a  general  demurrer  to  the 
plaintiff's  declaration,  and  at  the  same 
time  filed  pleas  in  bar,  the  court  should 
have  decided  first  on  the  demurrer  to 
the  declaration. 

6.  I  Chit,  on  Pldgs.  486;  Longley  f. 
Norvall,  2  111.  389;  Smith  v.  Justice,  6 
Phila.  (Pa.)  234.  See  also  Marine  Ins. 
Co.  V.  Hodgson,  6  Cranch  (U.  S.)  206. 

In  Michigan  the  statutory  plea  of  gen- 
eral issue  is  applicable,  but  it  is  a  com- 
plete denial  of  the  plaintiff's  cause  of 
action  and  calls  upon  him  to  prove  it. 
Ingalls  7'.  Eaton,  25  Mich.  32. 

Denial  of  Warranty. — Where  plaintiff 
pleaded  a  breach  of  warranty  of  a  chat- 
tel (the  age  of  a  negro),  and  the  de- 
fendant desired  to  plead  that  he  did  not 
warrant  the  same,  it  was  held  that  he 
should  plead  the  fact  specially.  Hogan 
V.  Carland,'5  Yerg.  (Tenn.)  283. 

7.  Smith  T'.  Justice,  6  Phila.  (Pa.)  234; 
Roosevelt  v.  Fulton,  7  Cow.  (N.  Y.) 
71  ;  Hebberd  v.  Delaplaine,  3  Hill  (N. 
Y.)  187;  Provost  V.  Calder,  2  Wend. 
(N.  Y.)  517. 

Where  Debt  and  Covenant  Concurrent 
Remedies. —  Under  a  statute  making 
covenant  and  debt  concurrent  remedies, 
a  plea  of  the  general  issue  in  debt,  inter- 
posed in  an  action  of  covenant,  is  cor- 
rectly' used  to  answer  the  same  end 
that  it  does  in  an  action  of  debt.  Long- 
ley  XK  Norvall,  2  111.  389. 

Oral  Plea  in  Justice  Court. — Where,  in 
a  justice's  court,  the  general  issue  was 
pleaded  orally,  it  was  held  to  be  in 
effect  a  plea  of  non  est  factum,  and  to 
admit  all  the  material  allegations  in 
the  declaration  except  the  execution 
of  the  covenant.  Hebberd  v.  Dela- 
plaine, 3  Hill  (N.  Y.)  187. 

Notice  under  General  Issue. — Notice, 
attachable  to  a  plea  of  general  issue  in 
other  cases,  is  permitted  to  be  attached 
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2.  Plea  of  Non  Est  Factum — Scope  of  Plea. — In  an  action  of  cove- 
nant a  plea  of  7io}i  est  factum  only  puts  in  issue  the  execution  of 
the  instrument  declared  upon.  It  does  not  deny  the  breach  of 
the  covenant,  or  set  up  any  other  matter  of  defense.^ 

When  Plea  Necessary. — The  defendant  cannot  traverse  the  opera- 
tion of  the  deed  declared  upon  by  pleading  that  "he  did  not 
grant,"  etc.,  when  he  is  a  party  to  such  deed.  He  must  plead  non 
est  factum?' 

Verification.  —  The  plea  of  non  est  factum  must  be  verified  by 


to  a  plea  of  non  est  factiun  in  an  action 
of  covenant.  The  plea  of  non  est  factum 
is  considered  to  be  a  plea  of  the  gen- 
eral issue  for  that  purpose.  Demarest 
V.  Willard,  8  Cow.  (N.  Y.)  206  ;  Pro- 
vost V.  Calder,  2  Wend.  (N.  Y.)  517  ; 
Granger  v.  Granger,  6  Ohio  41. 

1.  It  Admits  All  Other  Material  Aver- 
ments of  the  declaration,  and  the  plain- 
tiff need  make  no  proof  of  the  breaches 
contained  in  his  declaration,  only  by 
way  of  showing  the  amount  of  the  dam- 
ages. In  order  that  other  defenses 
may  be  relied  upon  they  must  be 
pleaded  specially.  Aldridge  v.  War- 
ner, 2  Port.  (Ala.)  92;  Herzog  v.  Saw- 
yer, 61  Md.  344;  Woolley  v.  New- 
combe,  87  N.  Y.  605;  Kane  v.  Sanger, 
14  Johns.  (N.  Y.)  89;  Gardner  v. 
Gardner,  10  Johns.  (N.  Y.)  47;  Denton 
V.  Bours,  Anth.  (N.  Y.)  241;  Legg  t-'. 
Robinson,  7  Wend.  (N.  Y.)  194;  Bar- 
ney V.  Keith,  6  Wend.  (N.  Y.)  555; 
Thomas  xk  Woods,  4  Cow.  (N.  Y.) 
173;  McNeish  x\  Stewart,  7  Cow.  (N. 
Y.)  474;  Roosevelt  zk  Fulton,  7  Cow. 
(N.  Y.)  71;  Dale  v.  Roosevelt,  9  Cow. 
(N.  Y.)  307;  Goulding  v.  Hewitt,  2 
Hill  (N.  Y.)644;  Hebberd  v.  Dela- 
plaine,  3  Hill  (N.  Y.)  1S7  ;  Cooper  v. 
Watson,  10  Wend.  (N.  Y.)  205;  Nor- 
man V.  Wells,  17  Wend.  (N.  Y.)  136; 
Douglas  V.  Hennessy,  15  R.  I.  272; 
Bonsack  v.  Roanoke  County,  75  Va. 
585;  Marine  Ins.  Co.  -'.  Hodgson, 
6  Cranch  (U.  S.)  206;  Jarrell  v.  Far- 
ris,  6  Mo.  159. 

The  Only  Proof  Necessary  on  the  part 
of  the  plaintiff  ^vhen  such  plea  has 
been  filed  is  the  execution  of  the  deed. 
Cooper  T'.  Watson,  10  Wend. (N.Y.)  202. 

Plea  with  Notice. — Notice  of  special 
matter  or  defense,  which  in  other  cases 
is  attachable  to  a  plea  of  the  general 
issue,  may  be  attached  to  a  plea  of  non 
est  factum  in  an  action  of  covenant, 
and  if  with  such  a  plea  a  notice  is  filed 
denying  an  eviction,  the  defendant  has 


the  burden  of  proving  that  in  fact 
there  was  no  eviction.  Kane  v.  San- 
ger, 14  Johns.  (N.  Y.)  89. 

Agent's  Want  of  Authority. — Under 
the  plea  of  non  est  factum,  it  may  be 
shown  that  the  deed  is  not  plaintiff's 
deed  by  showing  that  the  agent  making 
it  had  no  power  so  to  do.  State  Prison 
Agent  V.  Lathrop,  i  Mich.  438. 

Objection  for  Variance. — Under  a  plea 
of  non  est  factum,  however,  the  de- 
fendant may,  on  the  trial,  avail  himself 
of  a  z>ariance  in  the  statement  of  the 
deed,  either  in  respect  to  a  misstate- 
ment, or  the  omission  of  a  covenant,, 
qualifj'ing  the  contract;  and  this,  al- 
though the  defendant  has  agreed  to 
admit  on  the  trial  the  duo  execution  of 
the  deed,  i  Chit,  on  Pldgs.  487;  Treat 
V.  Brush,  II  Mo.  310.  For,  if  a  deed  is 
pleaded  according  to  its  supposed  legal 
effect,  the  plea  of  non  est  factum  not 
only  puts  in  issue  the  fact  of  its  execu- 
tion, but  the  construction  of  it,  as 
alleged  in  the  previous  pleading.  North 
V.  Wakefield,  13  Q.  B.  536;  66  E.  C. 
L.  536. 

Oyer. — Where  there  is  a  variance 
between  the  deed  set  out  in  declaration 
and  the  deed  itself,  it  may  be  taken 
advantage  of  by  a  plea  of  noti  est  factum 
without  the  necessity  of  craving  oyer. 
Treat  v.  Brush,  11  Mo.  310. 

If  the  plaintiff  omit  to  state  a  condi- 
tion precedent,  the  defendant  may  crave 
oyer,  and  then  set  out  the  deed  and 
plead  tion  est  factum.  Comyns  Dig.,  tit. 
"Pleader,"  2  V.  3,  4;  i  Chit,  on  Pldgs. 
4S7 ;  Snell  v.  Snell,  7  D.  &  R.  294,  4  B. 
&  C.  741 ,  10  E.  C.  L.  453.  But  the  deed 
so  set  out  becomes  a  part  of  the  declara- 
tion, and  the  only  question  upon  the 
trial  of  that  issue  is,  whether  such  deed 
was  in  fact  executed  by  the  defendant. 
Snell  V.  Snell,  7  D.  &"R.  249,  4  B.  & 
C.  741,  10  E.  C.  L.  453. 

2.  Taylor  v.  Needham,  2  Taunt. 
279;  I  Chit,  on  Pldgs.  487. 
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affidavit  where  the  statute  requires  a  plea  to  be  sworn  to  which 
denies  the  execution  of  a  written  instrument.^ 

3.  Special  Pleas. — Since,  strictly  speaking,  there  is  no  plea  of 
general  issue  in  covenant,  the  defendant  must  plead  specially 
every  matter  of  defense  of  which  he  is  at  liberty  to  avail  himself, 
and  the  only  evidence  adducible  is  upon  the  issue  thus  formed.*' 

A  plea  in  covenant,  to  be  good  and  complete,  should  either  trav- 
erse, or  confess  and  avoid  all  the  allegations  in  the  declaration 
which  go  to  constitute  the  breach  of  covenant.* 


1.  Mobile,  etc.,  R.  Co.  v.  Gilmer,  85 
Ala.  422. 

2.  Jones  t'.  Johnson,  10  Humph. 
(Tenn.)  184;  Marine  Ins.  Co.  v.  Hodg- 
son, 6  Cranch  (U.  S.)  206;  State  v. 
Powers,  25  Conn.  48;  Adams  v.  Way, 
33  Conn.  428;  State  7'.  Miller,  24  Conn. 
522;  Houston  XI.  Spruance,  4  Harr. 
(Del.)  129;  Krog  f .  Rice,  1  Spears  (S. 
Car.)  333. 

Same  as  in  Debt. — The  defendant 
must  alwajs  have  pleaded  speoially 
every  matter  which  it  would  be  nec- 
essary to  plead  in  debt  on  a  bond  or 
other  specialty  (i  Chit,  on  Pldgs.  487), 
as  that  the  deed  was  voidable  because  of 
infancy  or  other  disabilit}'  of  the  de- 
fendant, or  because  of  the  illegality  of 
the  consideration.  Marine  Ins.  Co.  v. 
Hodgson,  6  Cranch  (U.  S.)  206;  i 
Chit,  on  Pldgs.  407. 

Kept  Out  of  Possession. — If  the  de- 
fendant has  been  kept  out  of  possession 
by  reason  of  continued  adverse  posses- 
sion after  the  estate  has  been  conveyed 
to  him,  and  he  desires  to  rely  upon  the 
same  as  matter  of  defense,  he  must 
plead  it  specially  in  the  same  manner 
that  he  is  required  to  plead  an  eviction. 
Vermont  University  v.  Joslyn,  21 
Vt.  52. 

In  Alabama,  however,  it  is  said  that 
administrators  and  executors  are  not 
required  to  plead  specially  in  an  action 
of  covenant,  but  may  give  any  special 
matters  under  a  plea  of  general  issue. 
Martin  v.  White,  i  Stew.  (Ala.)   474. 

Sufficiency  of  Plea. — An  action  was 
brought  on  a  covenant  which  bound 
the  covenantor  to  pay  for  certain  land 
conveyed  to  him,  so  soon  as  it  could  be 
ascertained  whether  the  same  could  be 
held  under  and  by  virtue  of  the  vendor's 
conveyance.  The  defendant  pleaded 
(i)  that  he  did  not  hold  said  land  men- 
tioned in  said  deed,  under  said  deed  of 
conveyance;  (2)  that  he  did  not,  on  the 

—  day  of ,  nor  at  any  time  before  or 

since,  ascertain  that  said  deed  of  con- 
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veyance  mentioned  in  the  covenant 
held  the  land;  (3)  that  vendor  was  en- 
titled to  but  one-fourth  of  tlfe  land  con- 
veyed, and  that  there  were  three  other 
persons  who  were  entitled  to  and  did 
actually  hold  said  land  by  virtue  of 
their  own  use,  in  exclusion  of  the  de- 
fendant claiming  under  the  deed  afore- 
said ;  and  (4)  that  there  was  no  assign- 
ment. A  demurrer  was  interposed  tO' 
the  pleas,  on  which  the  first  and  second 
pleas  were  held  to  be  bad  and  the  third 
and  fourth  substantially  good.  White- 
sides  V.  Caldwell.  9   Yerg.  (Tenn.)  421. 

Construction  of  Plea. — A  plaintiff'  de- . 
clared  upon  a  covenant  by  which  the 
defendant  bound  himself  to  pay  to  the 
plaintiff  one  thousand  dollars  on  the- 
dismissal  of  a  certain  suit  in  the  land 
court  at  Little  Rock,  and  averred  there- 
in that  said  suit  had  been  dismissed. 
The  defendant  pleaded  that  the  suit 
had  not  been  dismissed,  but  w-as  pend- 
ing. The  evidence  showed  that  the 
suit  had  been  dismissed  but  that  an  ap- 
peal had  been  taken  to  the  Svipreme 
Court  and  was  then  pending;  and  the 
defendant  contended  that  by  the  true 
construction  of  the  covenant  the  one 
thousand  dollars  was  not  due  until  the 
final  disposition  of  the  case.  The  court 
held  that  the  plea  or\\y  put  in  issue  the 
dismissal  of  the  suit  in  the  land  court 
of  Little  Rock,  and  that  the  construc- 
tion of  the  covenant  as  to  the  appeal 
was  not  raised  by  the  pleadings.  Miles 
t'.  Ringo,  13  Ark.  229. 

3.  McLaughlin  v.  Hutchins,  3  Ark. 
207;  Champ  V.  Ardery.  2  A.  K.  Marsh. 
(Ky.)  246;  Kellogg  v.  IngersoU,  2 
Mass.  97. 

Warranty  of  Soundness. — Thus,  in  an 
action  upon  a  covenant  of  warranty  of 
soundness  of  a  horse,  the  plea  should 
traverse  the  existence  of  the  unsound- 
ness or  defect  charged  as  constituting 
the  breach.  McCoy  t>.  Martin,  4  Dana 
(Ky.)  5S0. 

Plea  Alleging  Assignment. — When  the 
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4.  Plea  of  Performance  or  Tender  Thereof — Plea  of  Performance. — The 
defendant  must  plead  specially  the  performance  of  the  covenant- 
when  he  desires  to  rely  upon  the  same  as  a  defense  to  the  action, 
and  must  in  general  show  the  manner  in  which  the  covenant  was 
performed.* 


plea  alleges  the  assignment  by  the 
plaintiff,  to  a  third  party,  of  the  instru- 
ment sued  on,  such  plea  should  set  out 
the  form  of  the  assignment,  for  if  the 
instrument  was  verbally  assigned  the 
assignee  could  not  sue  upon  it.  Thomas 
V.  Cox,  6  Mo.  506. 

Plea  Avferring  Condition  Precedent. — 
That  there  is  a  condition  precedent  to 
be  performed  cannot  be  pleaded  gen- 
erally. If  the  plaintiff  has,  in  his 
declaration,  alleged  performance,  the 
defendant  must,  in  his  plea,  set  forth 
specially  the  condition  which  the  plain- 
tiff is  bound  to  perform  and  the  time 
and  manner  at  and  in  which  it  is  to  be 
done,  together  with  an  averment  that 
he  is  ready  and  willing,  and  has  offered, 
to  perform  his  part  of  the  covenant. 
McLaughlin   v.  Hutchins,  3  Ark.  207. 

Traverse  Too  Narrow. — The  plaintiff 
covenanted  to  build  a  milldam  within 
three  months  (unavoidable  accident 
excepted)  in  a  workmanlike  manner. 
The  defendant  pleaded  in  bar  to  an 
action  brought  for  the  recovery  of  the 
price  that  the  plaintiff  did  not,  within 
the  stipulated  time  (three  months),  in 
a  workmanlike  manner,  build  the  dam. 
The  plaintiff  demurred  to  the  plea,  and 
it  was  held  bad  for  not  alleging  that 
the  plaintiff  was  not  prevented  by  un- 
avoidable accident.  Scott  v.  Whipple, 
6  Me.  425. 

Traverse  of  Allegation  of  Performance. 
— Where  the  plaintiff  has  averred  gener- 
ally that  he  has  performed,  the  defend- 
ant must  then  traverse  that  h\  some 
indication  in  the  record,  such  as,  that 
the  plaintiff  was  not  seized  of  a  good 
title,  or  did  not  offer  a  good  title.  The 
usual  rnode  of  putting  the  plaintiff  upon 
proof  of  performance  is  by  the  addition 
of  absque  hoc,  etc.,  to  the  plea  of  cove- 
nants performed.  Martin  t'.  Hammon, 
8  Pa.  St.  270;  Stewart  -'.  Bedell,  79  Pa. 
St.,  336  ;  Reiter  v.  Morton,  96  Pa. 
St.  229. 

Amount  of  Damages  Not  Admitted. — 
In  an  action  of  covenant,  it  is  the  breach 
of  the  covenant  which  is  the  matter  in 
controversy.  The  ^wcww/ of  the  dam- 
ages is  not  issuable  matter  and  not  a 
proper  subject  for  denial.     Therefore, 


the  defendant  may  omit  in  his  plea  to 
deny  the  amount  of  damages  averred 
in  the  declaration,  and  by  so  doing  will 
not  admit  the  amount  of  damages  al- 
leged. Hackett  x\  Richards,  3  E.  D. 
Smith  (N.  Y.)  13. 

Every  Averred  Breach  must  Be  An- 
swered.— If  several  breaches  are  as- 
signed, a  plea  to  the  whole  declaration 
will  be  bad  if  it  does  not  contain  mat- 
ter which  is  a  legal  answer  10  all  the 
breaches.  Beach  v.  Barons,  13  Barb. 
(N.  Y.)  305;  Breckenridge  v.  Lee,  3 
Bibb  CKy.)  330;  Muldrovv  v.  M'Clel- 
and,  I  Lift.  (Ky.)  i. 

Mistake  or  Fraud  must  Be  Pleaded,  in 
order  to  permit  the  introduction  of  evi- 
dence to  establish  the  facts.  In  an 
action  on  a  contract  under  seal,  the 
party  suing  cannot  prove  a  parol  con- 
temporaneous agreement  as  part  of  the 
contract,  unless  he  has  averred  either 
fraud  or  mistake  in  omitting  such 
agreement  from  the  terms  of  the  con- 
tract. Hunter  v.  McHose,  100  Pa. 
St.  38. 

1.  Stone  V.  Dennis,  3  Port.  (Ala.) 
231  ;  Champ  v.  Ardery,  2  A.  K.  Marsh. 
(Ky.)  246;  Rangier  ■y.  Morton, 4  Watts 
(Pa.)  265;  Norris  v.  North  America 
Ins.  Co.,  3  Yeates  (Pa.)  84;  Taylor  v. 
Browder,  i  Ohio  St.  221; ;  Snow  -o.  Hor- 
gan  (R.  I.  1893),  27^Atl.  Rep.  338; 
Overton  x\  Crabb,  4  Hayw.  (Tenn.)  109; 
Jones  V.  Johnson,  10  Humph.  (Tenn.) 
184;  BeaVdsley  v.  Knight,  4  Vt.  471  ; 
Fenwick  v.  M'Murdo,  2  Munf.  (Va.) 
244;  Comyns  Dig.,  "Pleader,"  2  V. 
13;   I  Chit,  on  Pldgs.  487. 

Where  the  declaration  contains  an 
assignment  of  particular  breaches,  the 
same  must  be  met  by  a  special  plea  of 
performance.  A  plea  of  general  per- 
formance is  not  sufficient.  Marshall  v. 
Haney,  9  Gill  (Md.)  251. 

Tender  of  Deed. — When  a  declaration 
asserts  that  a  conveyance  was  demanded 
and  refused,  a  general  plea  of  perform- 
ance or  readiness  to  perform  will  not 
be  sufficient.  The  deed  should  either 
be  set  forth  in  the  plea,  or  a  profert 
made  of  it,  so  that  the  pleadings  may 
raise  the  question,  for  the  judgment  of 
the  court,  whether  the  deed  is  such  a 
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A  plea  of  performance  alone  should  conclude  with  a  verifica- 


one  as  the  covenant  required.  Tajlor 
V.  Browder,  i  Ohio  St.  225. 

Plea  of  Performance  Admits  Cove- 
nant.— By  pleading  performance  with- 
out pleading  tioti  est  factum  the  defend- 
ant admits  the  deed  and  the  covenants 
therein  as  set  out  in  the  declaration. 
Riddle  v.  Core,  21  W.  Va.  530. 

Plea  of  Tender  of  Performance. — To  a 
declaration  averring  a  failure  to  give  a 
deed,  a  special  plea  alleging  that  defend- 
ant offered  to  make  such  a  deed  and 
that  plaintiff  refused  to  accept  the  same 
is  good.     Colgan  t'.  Sharp,  4   Mo.  263. 

Plea  of  Payment. — Where  the  dec- 
laration is  in  covenant  for  condition 
broken  for  rent,  the  defendant  must, 
in  order  to  be  able  to  show  payment, 
plead  the  payment  specially  or  the 
general  issue  with  a  brief  statement  of 
the  facts.      Russell  v.  Fabyan,  28  N. 

H.  543- 

Offer  and  Readiness. — A  plea  setting 
forth  that  the  defendant  had  offered  to 
perform  should  also  aver  his  readiness 
so  to  do     Dickhut  v.  Durrell,  11  111.  72. 

Performance  Generally.  —  It  is  said 
that  if  all  the  covenants  in  the  deed 
are  in  the  affirmative  the  defendant 
may  plead  performance  generally,  but 
if  any  are  in  the  negative  he  must 
plead  them  specially.  Judevine  v.  Pen- 
nock,  11;  Vt.  683;  Bailey  v.  Rogers,  i 
Me.  189. 

In  Arkansas,  in  an  action  of  cove- 
nant upon  several  bonds  for  the  pay- 
ment of  certain  sums  of  money  in 
Arkansas  bonds,  with  a  specific  rate  of 
interest  thereon,  it  was  held  that  the 
plea  should  specially  set  forth  the  mode 
of  performance,  and  that  a  general  plea 
of  performance  was  bad.  Dickinson 
V.  Burr,  7  Ark.  34.  Same  principle  in 
Taylor  v.  Browder,  i  Ohio  St.  225. 

In  an  action  on  a  breach  of  covenant 
of  seizin,  a  plea  of  general  performance 
is  not  proper.  The  defendant  must 
show  a  performance  by  setting  out  a 
good   title.     Bird  v.  Smith,  8  Ark.  368. 

Excuse  for  Nonperformance. — Under 
a  plea  in  covenant  performed  the  de- 
fendant cannot  introduce  evidence 
showing  an  excuse  for  nonperform- 
ance. Scraggs  V.  Hill,  37  W.  Va.  709; 
Stone  V.  Dennis,  3  Port.  (Ala.)  231; 
Jones  V.  Johnson,  10  Humph.  (Tenn.) 
1S4. 

Impossibility  of  Performance. — He 
cannot  set  up  the  impossibility  of  fur- 


ther performance.  Such  matter  may^ 
be  pleaded  in  bar,  but  should  be  pleaded 
specially.  Pendleton  v.  Dyett,  4  Cow. 
(N.Y.)58i. 

Difficulty  No  JSxcuse. — In  a  suit  for 
breach  of  covenant,  the  defendant  can- 
not, in  excuse  under  plea  of  covenant 
performed,  avail  himself  of  the  difli- 
cultj'  of  performing  the  covenant.  Stone 
V.  Dennis,  3  Port.  (Ala.)  231. 

Inability  Caused  by  Plaintiff. — An- 
action  was  brought  by  a  master  on  the 
covenants  of  an  indenture  of  appren- 
ticeship. The  declaration  alleged  as  a 
breach  thereof  that  the  apprentice  had 
left  the  master's  service  within  the 
time  stipulated.  The  defendant  pleaded 
that  the  plaintiff  had  neglected  to- 
instruct  the  apprentice  in  his  trade,  and 
had  unnecessarily  obliged  him  to  work 
on  Sunday.  It  was  held  to  be  a  good, 
defense.    Warner  v.  Smith,  8  Conn.  14. 

Waiver  of  Performance. — In  an  ac- 
tion on  covenant,  with  breach  assigned 
for  not  making  a  deed  on  a  certain  day,, 
a  plea  was  held  good  which  averred  that 
the  defendant  attended  at  the  time  and 
place  and  offered  to  make  the  deed, 
and  that  the  plaintiff  then  and  there 
waived  the  same  and  excused  the  de- 
fendant from  making  it.  Colgan  v^ 
Sharp,  4  Mo.  263. 

Antecedent  Parol  Agreement. — A 
plea  in  covenant  alleging  a  parol  agree- 
ment upon  which  the  covenants  were 
founded,  and  averring  that  the  plain- 
tiff failed  to  perform  his  part  of  the 
contract,  is  inadmissible.  Trabue  v. 
Kay,   4   Bibb  (Ky.)  226. 

Parol  Release. — On  a  plea  of  cove- 
nants performed,  evidence  of  a  parol 
agreementthat  the  plaintiff  should  look 
to  another  for  performance  was  held  in- 
admissible. A  writing  cannot  be  re- 
leased by  parol.  Patton  v.  Robinson,, 
1  Bibb   (Ky.)  285. 

Effect  of  Plea  of  Covenants  Performed. 
— In  Pe7insylvania,  the  plea  of  "  cove- 
nants performed"  with  no  absque  hoc 
to  a  declaration  in  covenant  averring 
performance,  admits  plaintiff's  per- 
formance. Zents  V.  Legnard,  70  Pa.  St.. 
192.  But  see  Neave  v.  Jenkins,  2: 
Yeates  (Pa.)  107. 

But  the  plea  of  "  covenants  per- 
formed absque  hoc "  puts  in  issue  the 
performance  by  the  plaintiff  as  alleged 
in  the  declaration.  Per  Grier,  P.  J.,  in 
Wilkinson  r.  Pittsburgh  Farmers',  etc.,. 
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tion.i  gut  where  the  declaration  has  averred  a  material  breach 
of  the  covenant,  and  a  plea  is  interposed  denying  the  charge,  and 
alleging  that  the  defendants  have  well  and  truly  kept  all  other 
covenants,  it  must  conclude  to  the  country.^ 

Tender  of  Performance. — An  offer  to  perform  the  act  covenanted  to 
be  performed  on  the  part  of  the  defendant  may  be  pleaded  by  him 
in  an  action  for  the  breach  thereof,  when  the  same  is  in  accord 
with  the  facts.^ 


Turnpike  Co.,  6  Pa.  St.  398 ;  Farmers', 
■etc.,  Turnpike  Co.  v.  McCullough,  25 
Pa.  St.  303.  See  also  Webster  v. 
Warren,  2  Wash.  (U.  S.)  456;  Bender 
V.  Fromberger,  4  Dall.  (U.  S.)  436. 

Under  a  plea  of  "  covenants  per- 
formed," without  notice  of  special  mat- 
ter, the  defendant  cannot  give  evi- 
dence of  lailure  of  consideration,  or 
nonperformance  of  other  collateral 
covenants  on  the  part  of  the  plaintiff. 
Evans  v.  Negley,  13  S.  &  R.  (Pa.) 
218. 

In  an  action  on  covenant  for  the  pay- 
ment of  purchase-money,  the  plea  of 
"covenant  performed  absque  hoc" 
■does  not  put  the  plaintiff's  title  in  issue. 
Hite  V.  Kier,  38  Pa.  St.  72. 

In  Alabama  a  plea  of  covenants  per- 
formed does  not  admit  the  deed,  and 
the  plaintiff  is  required  to  prove  his 
cause  of  action  in  the  same  manner  as 
if  no  such  plea  had  been  filed.  Batre 
V.  Simpson,  4  Ala.  305 ;  Bryant  v. 
Simpson,  3  Stew.  (Ala.)  339. 

In  Kfifitucky  the  plea  of  covenant 
performed  admits  the  covenants  de- 
clared upon,  and,  if  the  defendant  fails 
to  prove  performance,  the  plaintiff  is 
entitled  to  a  verdict  without  any  evi- 
dence. Barnett  v.  Crutcher,  3  Bibb 
(Ky.)  202. 

In  Illinois  the  plea  of  "  covenants 
performed,"  in  an  action  to  recover 
pay  for  work  done,  admits  nothing 
more  than  the  plaintiffs  right  to  recov- 
er nominal  damages  when  the  plea  is 
not  sustained  by  proof.  Reed  v.  Hobbs, 

3  HI-  297- 

In  Tennessee,  also,  the  plaintiff  must 
prove  the  amount  of  his  damages  and 
can  recover  no  more  than  the  amount 
proved.  Baker  v.  Jordan,  5  Humph. 
(Tenn.)  485. 

Title  Admitted. — In  an  action  of  cov- 
enant, brought  by  a  vendor  against  the 
vendee,  where  the  declaration  con- 
tains a  general  averment  of  perform- 
ance on  the  part  of  the  plaintiff,  with 
tender  of  a  deed,  the  defendant's  plea 


of  *'  covenants  performed  "  admits  that 
the  title  to  the  land  for  which  the  deed 
was  tendered  was  good.  Martin  v. 
Hammon,  8  Pa.  St.  270. 

1.  Krog  V.  Rice,  i  Spears  (S.  Car.) 
333.  For  it  is  an  affirmative  plea.  Far- 
mers,' etc.,Turnpike  Co.  I'.McCuUough, 
25  Pa.  St.  303. 

2.  Star  Brick  Co.  v.  Ridsdale,  34  N. 
J.  L.  428;  Overton  v.  Crabb,  4  Hayw. 
(Tenn.)  109. 

3.  Tender  by  Third  Person.  — When 
defendant's  covenant  is  that  another 
person  will  fulfil  his  agreement  to  pay 
or  deliver  notes  or  the  like,  a  plea  that 
that  person  did  tender,  etc.,  according 
to  his  agreement,  is  a  good  plea,  with- 
out the  defendant  himself  repeating 
the  tender  or  again  offering  the  notes ; 
this  when  the  defendant  is  not  ac- 
countable for  the  safe  keeping  of  the 
notes.  Harris  v.  Campbell,  4  Dana 
(Ky.)  5S6. 

Issue  when  Tender  Averred  in  Declara- 
tion.— When  an  action  is  brought  on  an 
instrument  containing  mutual  cove- 
nants, and  the  plaintiff  in  his  declara- 
tion avers  a  tender  of  performance  on 
his  part,  the  defendant  is  bound  to  take 
issue  upon  such  averment,  and  is  not  at 
liberty  to  plead  the  nonperformance 
of  the  covenants  on  the  part  of  the 
plaintifi'  in  bar  of  the  action.  Traver 
V.  Halsted,  23  Wend.  (N.  Y.)  66. 

Profert. — In  an  action  upon  the  cove- 
nant for  the  conveyance  of  land,  where 
it  was  averred  in  the  declaration  that 
the  defendant  had  refused  to  give  a 
deed  therefor,  the  defendant  pleaded 
tender  of  a  deed  according  to  the  true 
intent  and  meaning  of  the  covenant. 
The  court  held  that  the  plea  should 
have  made  profert  of  the  deed.  Sook 
V.  Knowles,  i  Bibb  (Ky.)  283. 

Tender  of  Money. — A  tender  of  the 
amount  due  may  be  pleaded  in  an 
action  on  a  covenant  for  the  payment 
of  money.  Johnson  v.  Clay,  7  Taunt. 
486,  2  E.  C.  L.  486,  I  Moore  200;  Para- 
mour V.  Johnson,  12  Mod.  376. 
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Effect  of  Plea  of  Tender. — A  plea  of  tender,  like  a  plea  of  covenants 
performed,  when  interposed,  constitutes,  in  most  states,  an  admis- 
sion of  many  allegations  which  it  does  not  deny.  It  admits  all 
the.  facts  that  are  well  averred  and  assumes  the  burden  of  proof 
of  that  which  it  alleges.  ^ 

5.  Plea  of  Non  Damnificatus. — The  plea  of  non  damnificatus  may 
be  interposed  in  an  action  on  a  covenant  to  indemnify  and  save 
harmless.  It  is  in  the  nature  of  a  plea  of  performance,  and 
whether  or  not  it  is  a  good  plea  depends  upon  the  true  construc- 
tion and  legal  effect  of  the  covenant.^ 

6.  Plea  of  Not  Guilty. — The  plea  of  "  not  guilty  "  is  a  plea  that 
is  wholly  inapplicable  in  an  action  of  covenant,  but  the  court  will 
permit  the  defendant  to  withdraw  such  a  plea  at  any  time  if  he 
so  desires.^ 

7.  Plea  of  Non  Infregit  Conventionem  (he  has  not  broken  the  cove- 
nant) is  bad  on  demurrer,*  at  least  where  the  breach  assigned 
is  in  the  negative,*  but  it  is  good  after  verdict.^ 


1.  Bryant  v.  Simpson,  3  Stew.  (Ala.) 
339;  Roth  V.  Miller,  15  S.  &  R.  (Pa.) 
105;  Neave  7".  Jenkins,  2  Yeates  (Pa.) 
414;  Pollard  t>.  Taylor,  2  Bibb  (Ky.)  234; 
Barnett  v.  Crutcher,  3  Bibb  (Ky.)  202; 
Harrison  v.  Park,  i  J.  J.  Marsh.  (Ky.) 
172  ;  Marston  v.  Hobbs,  2  Mass.  438. 

2.  The  rule  is  said  to  be  that  where 
the  covenant,  or  (inacaseof  a  bond  with 
a  condition)  the  condition,  is  merely  to 
indemnify,  then  the  plea  is  sufficient, 
but  where  there  is  a  stipulation  to  per- 
form anj-  particular  act  it  is  not  a  good 
plea  of  performance,  and  performance 
must  be  specially  pleaded.  Wheelock 
•V.  Rice,  I  Dougl.  (Mich.)  267;  Andrus 
V.  Waring,  20  Johns.  (N.  Y.)  162. 

When  Not  a  Crood  Plea. — It  is  not  a 
good  plea  to  a  breach  of  a  covenant 
upon  which  an  action  may  be  main- 
tained regardless  of  actual  damage. 
Hogencamp    v.    Ackerman,    24    N.    J. 

L-  133- 

It  is  not  a  good  plea  when  the  con- 
dition is  to  "  discharge  and  acquit." 
Wicker  v.  Hoppock,  6  Wall.  ( U.  S.)  99. 

Volenti  Non  Fit  Injuria. — In  an  ac- 
tion brought  to  recover  damages  for 
the  nonperformance  of  an  act  agreed 
upon,  a  plea  alleging  that,  if  the  plain- 
tiff was  damnified,  it  was  his  own 
wrong  and  by  and  through  his  own 
act,  means  and  default,  is  not  a  good 
plea  and  will  be  held  bad  on  demurrer. 
Harmony  v.  Bingham,  12  N.  Y.  99. 

Plaintiff  must  Reply. — If  such  plea  is 
interposed  and  there  has  been  an  in- 
jury- the   plaintiff  must    reply  to   such 


plea.    Wicker  v.  Hoppock,  6  Wall.  (U. 
S.)  99. 
-     3.  Sanford  v.  Cloud,  17  Fla.  532. 

4.  Pitt  V.  Russell,  3  Lev.  19; ;  Hodg- 
son V.  East  India  Co.,  8  T.  R.  278; 
Roosevelt  v.  Fulton,  7  Cow.  (N.  Y.)  71. 

5.  Boone  v.  Eyre,  2  W.  Bl.  131 2. 

"  If  It  can  Be  Pleaded  in  Any  Case  it 
must  be  in  the  single  case  where  the 
declaration  states  a  single  breach  of 
covenant  in  the  affirmative,  and  con- 
cludes with  an  affirmative  allegation." 
Houston  V.  Spruance,  4  Harr.  (Del.) 
129 ;  a  case  where  the  declaration  stated 
several  breaches  and  the  plea  was  held 
bad. 

It  Is  a  Plea  in  Bar,  if  pleaded  at  all, 
and  is  not  a  general  issue.  Phelps  v. 
Sawyer,  i  Aik.  (Vt.)  150. 

6.  Taylor  v.  Needham,  2  Taunt.  279; 
Roosevelt  v.  Fulton,  7  Cow.  (N.  Y.)7i; 
Davis  V.  Clayton,  5  N.  Y.  Leg.  Obs. 
100;  Bender  v.  Fromberger,  4  Dall.  (U. 
S.)  436,  holding  that  it  will  support  a 
judgment  in  an  action  on  a  covenant  of 
warranty  of  seizin,  notwithstanding  the 
fact  that  the  issue  tendered  by  it  is  in- 
formal. 

Parol  Enlargement  of  Time  for  Per- 
formance.— In  an  action  of  covenant, 
where  the  defendant  pleaded  non  in- 
fregit conz>entionem,  with  liberty  to 
give  in  evidence  any  matter  which  he 
might  have  pleaded,  provided  he  gave 
notice  to  the  plaintiff  of  the  matter  of 
such  evidence  within,  etc.,  it  was  held 
that  not  havinix  given  the  notice  the 
cause  stood  under   the  plea  filed,  and 
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other  Pleas  in  Bar.. 


8.  Plea  of  Nil  Habuit  in  Tenementis. — The  plea  of  nil  habuit  in 
teneinentis  (he  had  no  interest  in  the  tenements),  in  an  action  of 
covenant  for  rent  reserved  by  deed  of  indenture,  is  bad  on  gen- 
eral demurrer,! 

9.  Plea  of  Fraud  and  Deceit. — A  plea  of  fraud  and  deceit  or 
imposition,  constituting  an  illegality  of  consideration,  may  be 
interposed  in  action  at  law  on  a  covenant,  but  the  facts  and 
circumstances  which  constitute  the  fraud  alleged  must  be 
particularly  set  forth.* 

10.  Other  Pleas  in  Bar. — A  plea  of  payment,  former  recovery,  satis- 
faction, release,  and  various  other  pleas,  available  in  other  forms  of 
action,  may  likewise  be  interposed  in  an  action  on  the  covenant.* 


that  under  that  plea  a  parol  agreement 
by  which  the  time  of  performing  the 
covenant  was  enlarged  could  not  be 
shown  in  evidence.  Franklin  F.  Ins. 
Co.  I'.  Hamill,  6  Gill  (Md.)  87. 

1.  Naglee  v.  Ingersoll,  7  Pa.  St.  185, 
holding  that  if  the  defendant  intends 
to  rely  upon  the  fact  that  the  plaintiff 
had  not  good  title  to  the  land  demised, 
he  must  plead  an  eviction  by  paramount 
title,  and  must  allege  that  such  title 
existed  before  the  demise,  and  that 
there  was  an  actual  entry  by  an  evic- 
tion under  such  title. 

2.  Hazard  v.  Irwin,  18  Pick.  (Mass.) 
9^ ;  Sanford  v.  Cloud,  17  Fla.  532 ; 
Tribble  v.  Oldham,  5  J.  J.  Marsh. 
(Ky.)  137. 

A  Mistake  in  the  execution  of  a  writ- 
ten contract  cannot  be  pleaded  and 
proved  in  an  action  at  law.  Tribble  v. 
Oldham,  5  J.  J.  Marsh.  (Ky.)  137. 

3.  Plea  of  Payment. — In  an  action  on 
a  bond  the  defendant  pleaded  payment 
of  a  less  sum  than  that  mentioned  in 
the  condition  of  the  bond  ;  the  plain- 
tiff replied  that  he  did  not  pay  the  sum 
mentioned  in  the  condition  of  the  bond, 
and  the  verdict  rendered  was  that  the 
defendant  did  not  pa}'  the  said  sum  in 
the  bond.  The  court  held  that  there 
was  an  immaterial  issue  tendered, 
because  the  plaintiff  did  not  traverse 
the  defendant's  plea  of  payment,  and 
that  the  error  was  not  cured  by  verdict. 
Howard  v.  Ramsay,  7  Har.  &  J.  (Md.) 
113;  Sandback  i^.Turvey,  Cro.  Jac.  585. 

Plea  of  Former  Recovery. — A  plea  of 
former  recovery  should  aver  the  causes 
of  action  to  be  the  same,  but  if  it  does 
not,  and  the  record  does  not  show  them 
to  be  different,  the  plea  will  never- 
theless be  held  good  on  demurrer. 
Cutler  V.  Cox,  2  Blackf.  (Ind.)  178. 

However,   a   plea  by  the  defendant 


that  he  was  surety  in  the  covenants 
sued  on,  and  that  judgment  has  been 
recovered  thereon  against  his  principal,, 
and  execution  issued  and  levied,  will 
not  be  a  bar  unless  it  also  avers  a  satis- 
faction of  the  judgment.  Botts  v.  Fitz- 
patrick,  5  B.  Mon.  (Ky.)  397. 

Accord  and  Satisfaction. — As  a  gen- 
eral proposition,  it  is  true  that,  where  a 
certain  duty  arises  under  a  sealed  in- 
strument, accord  and  satisfaction  by 
parol  is  no  sufficient  answer;  because 
a  deed  must  be  avoided  by  another  of 
as  high  a  nature.  However,  when  the 
covenant  sounds  altogether  in  damages, 
though  secured  by  a  penalty,  accord 
and  satisfaction  executed,  though  in 
parol,  is  a  good  defense.  Cave  7'.  Jame- 
son, 10  Ired.  (N.  Car.)  193;  State  v. 
Cordon,  8  Ired.  (N.  Car.)  179. 

Discharge. — Hence  a  discharge  in  the 
nature  of  a  release  without  deed,  in 
satisfaction  of  all  demands,  cannot  be 
pleaded  in  an  action  of  covenant;  for  a 
covenant  by  deed  must  be  discharged 
by  deed.  Heath  v.  Whidden,  29  Me. 
108. 

Release. — It  is  a  well-known  rule  of 
law  that  a  release  to  one  of  several  ob- 
ligors, whether  they  be  bound  jointly 
or  severally,  discharges  the  others  and 
may  be  pleaded  in  bar  by  all.  Garnett 
V.  Macon,  6  Call  (Va.)  30S. 

Omitted  Exception  Pleaded. — In  an 
action  to  recover  damages  for  the 
breach  of  a  covenant  against  incum- 
brances, the  defendant,  under  the  New- 
york  code,  may  show  hy  way  of  de- 
fense that  the  incumbrance  referred  to 
as  constituting  the  breach  of  the  cove- 
nant was,  by  mistake,  omitted  to  be 
excepted  from  the  operation  of  the 
covenant.   Haire  r\  Baker,  5  N.  Y.357. 

Mutual  Covenants. — Where  there  are 
mutual  covenants  in  the  deed  one  can- 
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11.  Set-Off. — All  just  allowances  or  demands  accruing  to  the 
defendant,  or  payments  made  by  him,  in  respect  of  the  same  trans- 
action or  account,  which  render  the  sum  to  be  recovered  by  the 
plaintiff  so  much  less,  are  available  in  an  action  of  covenant  at  the 
instance  of  the  defendant  by  way  of  a  special  plea  of  set-ofT.* 

12.  Demurrer  to  Plea; — Pleas  may  be  demurred  to  by  the 
plaintiff  when  they  do  not  contain  facts  constituting  a  defense.* 

Where  two  breaches  have  been  assigned  in  the  declaration,  and 
the  defendant's  plea  goes  to  the  whole  action,  but  is  a  good 
defense  to  one  breach  and  not  to  the  other,  the  plaintiff  may 
demur.^ 


not  be  pleaded  in  bar  of  the  other, 
M 'Campbell  v.  Miller,  i  Bibb  (Ky.) 
453:  Boone  v.  Eyre,  2  W.  Bl.  1312. 

Matter  in  Avoidance  of  a  Deed  must 
be  pleaded  specially.  It  cannot  be  of- 
fered under  a  plea  of  covenants  per- 
formed. Kincaid  v.  Brittain,  5  Sneed 
(Tenn.)  119. 

1.  I  Chit,  on  Pldgs.  569. 

Plea  with  Notice  of  Set-oflF. — And  in 
states  whei-e  a  matter  of  set-off  may  be 
put  in  issue  in  actions  of  assumpsit  and 
debt,  by  means  of  a  notice  of  set-off, 
filed  with  a  plea  of  the  general  issue,  it 
seems  that  such  notice  maj'  be  filed  in 
an  action  of  covenant  with  a  plea  of 
non  est  factuni;  for  such  plea  is  con- 
sidered to  be  a  plea  of  the  general  issue 
for  the  purpose  of  attaching  notices 
thereto.  Demarest  v.  Willard,  8  Cow. 
(N.  Y.)  206;  Provost  f.  Calder,  2 
Wend.  (N.  Y.)  517;  Granger  v. 
Granger,  6  Ohio  41.  See  also  VIII.  2. 
N^o  Pica  of  Getiercil Issue,  and  (r)  P/ca 
of  N 071  Est  Fartum,  supra. 

In  Pennsylvania  set-off  must  be 
pleaded  specially,  either  by  a  short  plea 
(^f  set-off  and  notice,  or  by  setting  it  out 
specinllv  at  larsre.  Kates  v.  Dougherty, 
I  Phila."(Pa.)  364. 

2.  Scott  V.  Stetler,  128  Ind.  385; 
Dowell  V.  Caffron,  68  Ind.  196;  Patton 
"'.  Camplin,  63  Ind.  512. 

Setting  Aside  Plea. — A  plea  that  con- 
tains matter  itnmaterial  to  the  defense 
will  be  set  aside  or  stricken  from  the 
files  when  demurred  to.  Simonds  v. 
Beauchamp.  i  Mo.  589;  Brand  v.  Van- 
derpool,  8  Mo.  507. 

When  notice  of  special  matter,  which 
is  filed  with  the  plea  of  non  est  factum, 
sets  up  nothing  that  will  bar  the  ac- 
tion, such  notice  may  be  set  aside  on 
motion.  Miller  v.  Halsey,  14  N.  J. 
L.  51. 

3.  Bracken  ridge  r-.  Lee,  3  Bibb  (Ky.) 


330;  Muldrow  V.  M'Cleland,  i  Litt 
(Ky.)   I. 

Plea  Too  Narrow. — Likewise,  if  a  plea 
goes  to  the  whole  count  or  declaration, 
and  answers  only  part,  it  will  be  held 
bad  on  general  demurrer.  Naglee  v. 
Ingersoll,  7  Pa.  St.  1S5. 
,  Demurrer  to  Plea  of  Fraud — When 
the  instrument  declared  upon  is  sought 
to  be  impeached,  on  the  ground  of 
fraud,  if  the  plea  does  not  set  forth 
the  facts  which  constitute  the  fraud, 
a  demurrer  thereto  may  be  sustained, 
but  if  the  plaintiff  replies  without 
demurrer  he  waives  this  defect  in 
the  plea,  and  the  defendant  will  there- 
after be  permitted  to  introduce  all  pos- 
sible proof  of  fraud.     Barlow  v.  Wiley, 

3  A.  K.  Marsh.  (Ky.)  460. 
Sustaining  Plea  after  Demurrer. — It 

has  been  said  that  a  person  may  amend 
his  plea  after  demurrer  by  filing  an 
affidavit  that  his  plea  is  true,  and  that 
if  this  right  is  denied  him  in  the  lower 
court  it  will  be  allowed  in  the  appel- 
late court  on  error.     Overton  v.  Crabb. 

4  Ha3"w.  (Tenn.)  109. 

Objection  Not  Lost  by  Neglect  to  De- 
mur.— The  rule  is  well  settled  that  any 
defect  in  a  declaration  or  complaint 
which  would  have  been  available  as  a 
ground  of  demurrer,  before  judgment, 
may  he  taken  advantage  of  on  appeal 
after  a  judgment  by  default.  Old  z\ 
Mohler,  122  Ind.  594. 

Sham  and  Frivolous  Pleas. — While  a 
demurrer  is  available  for  taking  ad\  an- 
tage  of  all  defects  -and  insufficiencies 
perceptible  by  an  examination  of  the 
pleadings  themselves,  yet  the  adverse 
party  is  not  always  obliged  to  demur 
to  the  same.  Where  the  pleadings  are 
frivolous,  sham,  fa'se,  or  deceitful,  the 
court  has  general  power  to  strike  such 
pleas  from  the  files  on  a  motion  made 
for    that    purpose,  and    the   extent    to 
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IX.  Eeplication  and  Rejoinder — Replication. — Inasmuch  as  the 
declaration  in  an  action  of  covenant  avers  the  breach  thereof,  and 
the  same  is  usually  denied  by  the  plea  concluding  to  the  country, 
need  of  a  special  replication  occurs  less  often  in  an  action  of 
covenant  than  in  assumpsit  and  other  forms  of  action. i  But 
where  a  plea,  or  subsequent  pleading,  responsive  to  a  declaration, 
or  former  pleading,  sets  up  new  matter  in  avoidance,  then  a  reply 
must  be  made  to,  or  an  issue  joined  on,  such  pleading.  Other- 
wise it  would  be  error  to  submit  the  case  to  the  jury  for  trial.* 

In  the  replication  there  must  be  no  departure,  in  any  material 
matter,  from  the  allegations  made  in  the  declaration.* 

The  Rejoinder  is  the  answer  to  the  replication,  and,  under  the  rule 
above  stated,  need  only  be  interposed  when  such  replication  sets 
up  new  matter  in  avoidance  of  the  previous  pleading.* 


which  this  power  will  be  exercised  is 
frequently  defined  by  the  rules  of 
court,  but  generally  the  power  of  strik- 
ing out  pleadings  will  not  be  exercised 
unless,  upon  examination,  they  appear 
to  be  clearly  and  wholly  frivolous, 
false,  sham,  or  deceitful  pleas.  Hogen- 
camp  -'.  Ackerman,  24  N.J.  L.  133; 
Wolfe  V.  Norris,  2  Spears  (S.  Car.)  322. 

Duplicity. — A  plea  which  first  sets 
up  an  exci^se  for  nonperformance  and 
then  avers  full  performance  is  void 
because  of  duplicity.  Star  Brick  Co. 
V.  Ridsdale,  34  N.  J.  L.  428. 

Waiver  of  Ruling  on  Demurrer. — Go- 
ing to  trial  on  a  remaining  plea,  after  a 
demurrer  has  been  sustained  to  a  plea 
without  objection  being  raised,  is  a 
waiver  of  the  ruling  sustaining  on  de- 
murrer thereof.  Swaftbrd  v.  Whipple, 
3  Greene  (Iowa)  261. 

1.  I  Chit,  on  Pldgs.  589;  Morris  v. 
Wadsworth,  11  Wend.  (N.  Y.)  100. 

2.  Livingston  v.  Anderson,  30  Fla. 
117. 

Replication  in  Debt  Applicable. — The 
general  rule  relating  to  replications  in 
actions  of  debt  will  be  found  applica- 
ble when  a  replication  is  required  in 
an  action  of  covenant.  i  Chit,  on 
Pldgs.  584. 

The  Breach  Reiterated. — Where  the 
declaration  in  an  action  of  covenant  of 
seizin  assigns  a  breach  by  negativing 
the  words  of  the  covenant,  it  will  be 
sufficient  if  the  replication  simply  re- 
iterates the  breach  assigned  in  the  dec- 
laration ;  because  the  burden  of  prov- 
ing seizin  is  on  the  defendants,  and  the 
phiintilT  is  not  supposed  to  know  the 
particular  facts.  Abbott  v.  Allen,  14 
Johns.  (N.  Y.)  248. 


3.  Hacker  v.  Storer,  8  Me.  228; 
Lindsay  v.  Jamison,  4  McCord  (S. 
Car.)  93;  Collins  v.  Waggoner,  i  111. 
186;  Fowler  v.  Macomb,  2  Root 
(Conn.)  3S8. 

As  to  what  is  a  departure  in  a  rep- 
lication in  an  action  on  a  covenant  to 
repair,  see  Green  v.  James,  6  M.  &  W. 
656.  And  in  an  action  against  an  as- 
signee of  a  lease  for  the  nonpayment 
of  rent,  see  Paul  v.  Nurse,  8  B.  &C. 
486.  15  E.  C.  L.  273. 

What  Not  a  Departure. — On  a  covenant 
to  sell  property  if  it  could  be  bought 
at  a  certain  price,  where  the  plea  al- 
leged that  it  could  not  be  bought  at 
that  price,  having  been  sold  for  a 
greater,  a  replication  averring  that  the 
sale  at  such  higher  price  was  made  by 
fraud  and  collusion  with  the  defendant, 
for  the  purpose  of  evading  his  agree- 
ment, was  held  not  to  be  a  departure. 
Bame  v.  Drew,  4  Den.  (N.  Y.)  287. 

De  Injuria  is  a  good  replication  to  a 
plea  of  leave  and  license  to  a  count  for 
breach  of  covenant.  Douglass  v.  Hop- 
paugh,  46  N.  J.  L.  114. 

4.  I  Chit,  on  Pldgs.  651  ;  Livingston 
V.  Anderson,  30  Fla.  117. 

Immaterial  Issue  Denied  by  Rejoinder. 
— The  plaintiff  declared  on  a  breach  of 
covenant  in  a  lease  to  pay  rent.  The 
plea  averred  that  the  plaintiflF  assigned 
the  lease  to  a  third  party  before  the 
rent  became  due  and  prior  to  the  com- 
mencement of  the  suit.  The  replica- 
tion answered  that  before  the  com- 
mencement of  the  suit  the  assignee  de- 
livered back  the  lease  to  the  plaintiff 
and  canceled  the  indorsement.  The 
rejoinder  merely  averred  that  the  as- 
signee did  not  cancel  the  indorsement, 
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X.  The  Judgment — Form  and  Effect  Thereof. — The  judgment  in 
an  action  of  covenant,  as  in  all  other  actions  for  damages  for 
breach  of  the  contract,  is  for  the  payment  of  a  definite  sum  of 
money,  and  usually  declares  that  the  plaintiff  recover  a  named 
sum  for  his  damage  which  he  hath  sustained  by  reason  of  the 
breach  or  breaches  of  covenant,  together  with  costs  of  suit.* 


and  concluded  to  the  country.  It  was 
held  that  the  rejoinder  tendered  an  im- 
material issue;  for  if  the  plaintiff  had 
become  lawfully  possessed  of  the  lease 
as  his  own  by  a  delivery  of  it  back  to 
him  by  the  assignee,  that  of  itself  was 
sufficient  for  him,  whether  it  had  been 
canceled  b}'  the  assignee  or  whether  it 
had  not  been  formally  canceled  out. 
An  issue  should  have  been  tendered  on 


the  return  and  acceptance  of  the  lease. 
Since  it  was  not,  the  verdict  and  judg- 
ment on  the  issue  that  was  tendered 
by  the  rejoinder  should  have  been  that 
the  party  be  awarded  a  repleader. 
Dodd  V.  Noble,  5  Blackf.  (Ind.)  30, 
citing  Dugan  v.  U.  S.,  3  Wheat.  (U. 
S.)  172. 

1.  Tidd  Pr.  (6th  ed.)  952-954;  i  Chit, 
on  Pldgs.  120. 
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CREDITORS'    BILLS 

AND     FRAUDULENT    CONVEYANCES. 
By  B.  a.  Milburn. 

L  Definition,  388. 
IL  Classification  of  Ceeditors'  Bills,  392. 

1.  Suits  to  Set  Aside  Fraudideiit  Conveyances,  392. 

2.  Suits  to  Subject  Property  Not  Reachable  by  Execution,  393. 

3.  Suits  by  Creditors  of  Decedents,  394. 

4.  Suits  by  Creditors  of  Corporations,  395. 

5.  General  Creditors'  Bills,  396. 

m  Equity  Jurisdiction,  397. 

1.  In  General,  397. 

2.  Suits  to  Set  Aside  Fraudulent  Conveyances,  397. 

a.  In  General,  397. 

b.  Statutes  Cotif erring  furisdiction,  404. 

c.  Suits  by  Purchasers  at  Execution  Sales,  405. 

d.  Suits  to  Reach  Property  Fraudulently  Purchased  in  Name- 

of  Volunteer,  407. 

3.  Suits  to  Subject  Property  Not  Reachable  by  Execution,  409, 

a.  In  the  Absence  of  Statute,  409. 

b.  Statutes  Co7if erring  Jurisdiction,  415. 

4.  Suits  by  Creditors  of  Decedents,  419. 

a.  Admittistration  of  Assets  Generally,  419. 

b.  Fraudulent  Conveyances  by  Decedents,  428. 

5.  Ouster  of  Jurisdiction  by  Special  Statutory  Proceedings,  430. 

a.  Attachment  and  Garfiishment,  430. 

b.  Supplementary  Proceedings,  433. 

rv.  Jurisdiction  of  Particular  Courts,  435. 

1.  In  General,  435. 

2.  United  States  Courts,  435. 

3 .  Jurisdictional  A  tnoun  t,  435. 

V.  Venue,  438. 
VI.  What  Property  Reachable,  439. 

.1.    In  General,  439. 

2.  Choses  itt  Actioit,  445. 

3.  Equitable  Assets,  447. 

a.  In  General,  447. 

b.  Express  Trusts,  454. 

(i)  Itt  General,  454. 

(2)  Trusts  Created  by  Third  Persons  under  Statutes ,  454. 

(3)  Spendthrift  Trusts,  455. 

4.  Property  Fraudulently  Conveyed  and  Its  Avails,  457.     ■' 

5.  Property  Subject  to  Execution,  459. 

6.  After-acquired  Property,  460. 
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vn.  Exhaustion  of  Ordinary  Legal  Remedies,  460. 

1.  In  General,  460. 

2.  Demands  Primarily  Enforceable  in  Equity,  463. 

3.  Blendifig  of  Law  and  Equity  in  One  Jurisdiction,  465. 

4.  Necessity  to  Recover  Judgment  at  Law,  465. 

a.  In  General,  465. 

b.  Suits  to  Set  Aside  Fraudulent  Conveyances,  468. 

(i)  Ift  General,  468. 

(2)  As  Prerequisite  to  Obtaining  Injunction,  473. 

(3)  Sttits  to  Reach  Property  Fraudulently  Purchased  i7i 

Name  of  Volunteer,  474. 

(4)  Statutes  Authorizing  Suits  by   Creditors  at  Large, 

475- 

c.  Suits  to  Subject  Property  Not  Reachable  by  Execution,  \TJ. 

(i)  In  General,  ^yy. 
(2)    Under  Statutes,  478. 

d.  Suits  by  Creditors  of  Decedents,  479. 

(i)  Ad?ninistration  Suits  Generally,  479., 

(2)  Fraudulent  Cojtveyances  by  Decedents,  480. 

e.  Suits  by  Creditors  of  Partnerships,  482. 

5.  Requisites  and  Sufficiency  of  Judgment,  ^2>t^.    ' 

a.  In  General,  485. 

b.  Decrees  in  Equity,  489. 

c.  Foreign  Judgments   and   Judgments  of   United    States, 

Courts,  490. 

(1)  Foreign  Judgments,  490. 

(2)  Judgments  Rendered  by  United  States  Courts,  492. 

6.  Issuatice  of  Execution  and  Return  of  Nulla  Bona,  493. 

a.  Generally,  493. 

b.  Suits  to  Set  Aside  Fraudulent  Conveyances,  496. 

(i)  In  General,  496. 

(2)  Fraudulent  Conveyances  of  Personal  Property,  503. 

(3)  Suits   to  Reach   Land  Fraudulently  Purchased  in 

Na7ne  of  Volunteer,  504. 

c.  Suits  to  Subject  Property  Not  Reachable  by  Execution,  506. 

d.  Suits  by  Creditors  of  Decedents,  509. 

(i)  Adjninistration  Suits  Generally,  509. 

(2)  Suits  to  Set  Aside  Frauduletit  Conveyances,  510. 

7.  Requisites  and  Sufficiency  of  Executioti,  ^11. 

8.  Requisites  and  Sufficiency  of  Return,  514. 

9.  Insolvency  of  Debtor  as  Excuse  for  Not  Exhausting  Legal 

Retnedies,    518. 

a.  Recovery  of  Judgment,  518. 

b.  Issuance  of  Execution  and  Return  of  Nulla  Bona,  521. 

10.  Nonresidence  of  Debtor  as  Excuse  for  Not  Exhausting  Legal 

Retnedies,  523. 

11.  Suits  by  Attaching  Creditors,  525. 

VIII.  Duty  of  Creditor  to  First  Resort  to  Collateral  Securi- 
ties, 530. 

IX.  Parties,  531. 

I.    The  Complainant,  531. 

a.  hi  General,  531. 

b.  When  Bill  must  be  Filed  in  Behalf  of  All  Creditors,  534. 
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(1)  Suits  Inter  Vivos,  534. 

(2)  Suits  by  Creditors  of  Decedents,  535 
c.  Joijider  of  Creditors,  536. 

3.    The  Defetidatit,  539. 

a.  In  General,  539. 

b.  Suits  to  Set  Aside  Fraudulent  Conveyances,  542. 

c.  Suits  to  Subject  Property  Not  Reachable  by  Execution,  548. 

d.  Suits  by  Creditors  of  Decedents,  549. 

(i)  -Personal  Representatives,  549. 
(2)  Heirs  and  Devisees,  552. 

3.  Intervention,  553. 

4.  Death  of  Parties,  554.  ? 

a.    The   Complainant,  554. 
(5.    The  Debtor,  555. 

5.  77;^"  Complainant's  Control  over  th€  Suit,  555. 

X  The  Bill  or  Complaint,  556. 

1 .  In  General,  556. 

2.  Invitation  to  Other  Creditors,  558. 

3.  Mtdtifariousness,  559. 

4.  Exhaustion  of  Ordinary  Legal  Remedies,  562. 

a.  In  General,  562. 

^.  The  Judgment,  562. 
if.  77^^  Execution,  563. 
flf.    77^^  Return,  564. 

5.  Insolvency  of  the  Debtor,  565. 

6.  7)^^  Prayer,  568. 

7.  Allegations  Peculiar  to  Various  Classes  of  Bills,  569. 

(2.   Suits  to  Set  Aside  Fraudulent  Conveyances,  569. 
(i)    The  Relation  of  Debtor  and  Creditor,  569. 

(2)  Descriptio7t  of  Property,  569. 

(3)  Description  of  Fraudtilent  Instrument,  570. 

(4)  Averment  of  Fraud,  570. 

(5)  6'«zVj  /tf  Reach  Property  Fraudulently  Purchased  in 

Natne  of  Volunteer,  573. 

b.  Suits  to  Subject  Property  Not  Reachable  by  Execution,  574. 
C.  Suits  by  Creditors  of  Decedents,  574. 

(i)   Insufficiency  of  Personal  Assets,  574. 
(2)   Description  of  Property,  575. 

XI.  Amendments  and  Supplemental  Bills,  576. 
XII.  The  Demurrer,  578. 

XIII.  The  Answer,  579. 

XIV.  The  Replication,  581. 
XV.  Discovery,  583. 

1.  In  General,  583. 

2.  Parties,  584. 

3.  77/^-  Bill,  585. 

4.  77/^  DemuTyer,  587. 

5.  The  Answer,  587. 

XVI.  Injunction,  588. 
Xvn.  Receivers,  593. 
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Definition. 


XVIII.  The  Decree,  598 

1.  In  Genera/,  598. 

2.  In  Stiits  to  Set  Aside  Fraudulent  Conveyances,  599. 

a.  In  General,  599. 

b.  Sale  of  Premises  Fraudulently  Conveyed,  600. 

c.  Persojial  Judgment  against  Fraudulent  Donee,  601. 

.  3.   Suits  to  Subject  Property  Not  Reachable  by  Execution,  603. 

4.  Suits  by  Creditors  of  Decedents,  604. 

5.  Distributio7t  of  Fund  among  Creditors,  605. 

a.  Suits  to  Set  Aside  Fraudulent  Conveyances,  605. 

b.  Suits  to  Subject  Property  Not  Reachable  by  Execution,  607. 

c.  Suits  by  Creditors  of  Decedents,  609. 

d.  Payment  of  Debts  According  to  Dignity,  6\i. 

6.  Interruption  of  Other  Suits,  613. 

CROSS-REFERENCES. 

As  to  Cognate  Titles,  see  articles  ACCOUNTS  AND  ACCOUNTING, 
vol.  I,  p.  83;  ASSIGNMENT  FOR  THE  BENEFIT  OF 
CREDITORS,  vol.  2,  p.  865  ;  ATTACHMENT,  vol.  3,  p.  i  ; 
CORPORATIONS;  DISCOVERY ;  EXECUTIONS ;  EXEC- 
UTORS AND  ADMINISTRATORS ;  GARNISHMENT; 
INJUNCTIONS ;  JUDICIAL  SALES;  NE EXEAT;  PART- 
NERSHIP; PRINCIPAL  AND  SURETY;  RECEIVERS ; 
STOCK  AND  STOCKHOLDERS ;  SUPPLEMENTARY 
PROCEEDINGS;   WILLS;   WINDING  UP. 

I.  Definition.  —  creditors'  Biiia,  in  their  most  comprehensive 
sense,  are  bills  in  equity  by  creditors  to  enforce  the  payment  of 
debts  out  of  the  property  of  debtors,  under  circumstances  which 
impede  or  render  impossible  the  collection  of  the  debts  by  the 
ordinary  process  of  execution.* 


1.  Rap.  &  Law.  Law  Diet.  320;  Bouv. 
Law  Diet.  German  Bank  v.  Leyser, 
50  Wis.  25S ;  Pullman  v.  Stebbins,  51 
Fed.  10;  Huneke  v.  Dold  (N.  Mex. 
1893),  32  Pae.  Rep.  45,  wherein  Lee,  J., 
says:  "A  ereditors'  bill,  in  Ameriean 
prsctice,  is  a  proceeding  to  enforce  the 
security  of  a  judgment  creditor  against 
the  property  or  interest  of  his  debtor;" 
Fink  V.  Patterson,  21  Fed.  Rep.  602, 
wherein  Hughes,  J.,  says:  "It  is  true 
that  creditors'  bills  are  usually  em- 
ployed to  settle  up  decedent  or  other 
estates,  and  to  prevent  a  multiplicity  of 
suits  by  creditors,  each  eager  to  estab- 
lish by  suit  a  priority  of  lien  upon  the 
assets  out  of  which  he  is  to  be  paid. 
But  there  is  no  principle  of  equity 
which  confines  these  suits  to  any  one 
class  of  cases.  As  society  advances, 
and  its  methods  of  business  undergo 
change,  equity  will  adapt  its  relief  to 
the  changed  condition  of  things.     This 


is  an  old  principle  of  equity.  Indeed, 
equity  Jurisprudence  originated  in  the 
necessity  of  applying  new  remedies  to 
evils  previously  unknown  to  the  law." 

In  English  Chancery  the  term,  as  com- 
monly used,  describes  a  bill  brought  by 
creditors  of  the  estate  of  a  deceased 
person  for  the  administration  of  the 
estate,  or  by  creditors  and  claimants  of 
a  trust  fund  for  the  distribution  of  such 
fund.  Pettibone  v.  Toledo,  etc.,  R.  Co., 
148  Mass.  411.  See  also  Morrison  v. 
Shuster,  i  Mackey  (D.C.)  190,  wherein 
Ilagner,  J.,  sajs  that  originally,  cred- 
itors' bills  are  designed  to  eflPect  a  final 
and  complete  distribution  of  the  estate 
of  a  deceased  person,  and  that  they  are 
tolerated  in  cases  of  living  debtors 
only  by  analogy. 

Proceeding  In  Rem. — A  creditor's  bill 
is  rather  a  proceeding  in  rem  than  in 

personam.     Smith  v. ,  4  Edw.  Ch. 

(N.  Y.)  653. 
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II.  Classification  of  Creditors'  Bills  —  1.  Suits  to  Set  Aside 
Fraudulent  Conveyances. — The  most  common  instance  of  a  creditors' 
bill  is  where  property  legally  liable  to  execution  has  been  fraudu- 
lently conveyed  or  incumbered,  so  that,  although  the  property 
might  still  be  sold  on  execution,  it  would  not  sell  for  an  adequate 
price,  and  a  suit  is  brought  to  clear  away  such  conveyance  or 
incumbrance. 1 


Ancillary  Proceedings. — A  creditors' 
bill  is  not  an  original  suit  but  is  a  con- 
tinuation of  the  former  controversy. 
Hatch  V.  Dorr,  4  McLean  (U.  S.)  112. 

See  also  Chicago,  etc.,  Bridge  Co.  v.- 
Anglo-American  Packing,  etc.,  Co.,  46 
Fed.  Rep.  584,  wherein  it  is  said  that 
a  creditors'  bill  is  ancillary  to  the  judg- 
ment upon  which  it  is  founded,  "a  con- 
tinuation in  effect  of  that  action,  to 
work  out  the  satisfaction  of  the  judg- 
ment." 

Action  on  Judgment. — A  creditors' 
bill,  brought  upon  the  return  of  an  ex- 
ecution unsatisfied,  is  not  an  action  on 
a  judgment  within  the  prohibition  of 
Code  N.  Y.  1848,  §  64.  Dunham  tu 
Nicholson,  2  Sandf.  (N.  Y.)6;,6;  Catliri 
t'.  Doughty,  12  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  457. 

Contribution  among  Sureties. — A  bill 
to  compel  contribution  among  sureties 
is,  in  its  scope  and  purpose,  analogous 
to  a  creditors'  bill.  HaydenT'.Thrasher, 
iS  Fla.  795. 

Proceedings  In  Aid  of  Execution,  under 
Gen.  Stat.  Kan.,  p.  724  ct  seq.,  in  many 
respects  resemble  a  creditors'  bill,  but 
they  are  far  from  being  exacth'  similar. 
Young  V.  Ledrick,  14  Kan.  92.  See 
also  Sparks  v.  De  La  Guerra,  14  Cal. 
T08.  See  further  the  article  Supple- 
mentary Proceedings;  and  upon 
the  question  whether  the  jurisdiction 
of  equity  to  entertain  creditors'  bills  is 
ousted  by  such   proceedings,  see  infra. 

1.  Alabama. — llilliy. Moone,  104  Ala. 
353 ;  Carter  v.  Coleman,  82  Ala.  177, 
wherein  the  object  of  the  bill  was  to 
subject  salary    fraudulently    conveyed. 

California. — Kinder  v.  Macy,  7  Cal. 

205. 

Colorado. — Neuman  v.  Dreifurst,  9 
Colo.  228. 

District  of  Columbia. — Birdsall  v. 
Welch,  6  D,  C.  316. 

Florida.  —  Loring  x\  Dunning,  16 
Fla.  136.  ^ 

Georgia.  —  Phillips  v.  Wesson,  16 
Ga.  137. 

Illinois. — Farnsworth  v.  Strasler,  12 
111.  4S2. 


Maryland. — McDowell  v.  Goldsmith, 
2  Md.  Ch.  370;  Strike's  Case,  i  Bland 
(Md.j  57. 

Michigan. — Reeg  v.  Burnham,  55 
Mich.  39;  Williams  v.  Hubbard,  Walk. 
(Mich.)  28. 

Minnesota. — Wadsworth  v.  Schissel- 
bauer,  32  Minn.  84. 

Mississippi.  —  Fleming  v.  Grafton, 
54  Miss.  79. 

Montana.  —  Botcher  v.  Berry,  6 
Mont.  448. 

Nebraska. — Kennard  v.  Hollenbeck, 
17  Neb.  362. 

Nevj  Jersey. — Hecht  v.  Koegel,  25 
N.J.  Eq.  135. 

New  lork. — Chautauqua  County 
Bank  v.  White,  6  N.  Y.  236. 

Oregon.  —  Multnomah  St.  R.  Co.  xj. 
Harris,  13  Oregon  198. 

South  Carolina. — Verner  v.  Downs, 
13  S.  Car.  449. 

Utah. — Enright  v.  Grant,  5  Utah  334. 

Wisconsin. —  Williams  v.  Sexton,  19 
Wis.  42  ;  Ferguson  z\  Hillman,  55  Wis. 
181  ;  Wanzer  v.  Ilowland,  10  Wis.  8.  " 

United  States. — Miller  v.  Sherry,  2 
Wall.  (U.  S.)  237;  McRea  v.  Alabama 
Branch  Bank,  19  How.  (U.  S.)  376. 

But  see  Newman  v.  Willetts,  52 
111.  98,  wherein  it  is  said  that  a  naked 
bill  to  set  aside  deeds  executed  before 
the  judgment  was  obtained,  so  that  they 
shall  not  operate  as  an  obstruction  to 
an  execution,  on  an  allegation  that  they 
were  executed  with  a  fraudulent  intent, 
and  which  does  not  seek  discovery  of 
any  property,  chose  in  action,  or  other 
thing  alleged  to  belong  to  defendants 
and  which  ought  to  be  subjected  to  the 
payment  of  the  judgment,  is  not  a 
creditors'  bill  in  the  sense  in  which  that 
term  is  understood  and  accepted. 

Assignments  for  the  Benefit  of  Cred- 
itors.— A  suit  by  creditors  to  set  aside 
as  fraudulent  an  assignment  for  the 
benefit  of  creditors  is  regarded  as  a 
creditors'  bill.  Bowen  v.  Parkhurst, 
24  111.  257. 

Not  an  Action  on  a  Contract. — A  suit 
to  set  aside  a  fraudulent  conveyance, 
and  to  subject  the    propertv  conveyed 
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Somewhat  analogous  to  bills  to  set  aside  fraudulent  convey- 
ances, are  suits  to  reach  property  which  the  debtor  has  purchased 
and  fraudulently  procured  to  be  conveyed  to  a  volunteer.* 

2.  Suits  to  Subject  Property  Not  Reachable  by  Execution. — Another 
class  of  creditors'  bills  embraces  those  bills  brought  to  compel 
the  discovery  of  property  which,  from  its  nature,  is  not  reachable 
by  an  execution,  such  as  property  held  in  trust,  choses  in  action, 
etc.,  and  to  obtain  the  payment  of  judgments  out  of  such  prop- 
erty.    These  bills  are  in  some  states  the  creature  of  statute.* 


to  the  payment  of  a  judgment,  is  not  an 
action  upon  a  contract  within  the  stat- 
ute empowering  commissioners  of  high- 
ways to  sue  "upon  any  contract  law- 
fully made  with  them  or  their  pred- 
ecessors in  their  official  character;" 
and  consequently,  a  commissioner  of 
highways  cannot  maintain  such  action. 
Albro  V.  Rood,  24  Hun  (N.  Y.)  72. 

A  Bill  by  a  Furcliaser  at  an  Execution 
Sale,  to  set  aside  a  fraudulent  convey- 
ance previously  made  by  the  debtor, 
seeks  merely  the  cancellation  of  a  par- 
ticular muniment  of  title,  and  is  not  a 
suit  to  quiet  title  in  which  the  whole 
title  of  each  of  the  parties  is,  or  may  be, 
drawn  in  question.  Such  a  bill  is  in  the 
nature  of  a  bill  of  (jnia  timet.  Hager 
-'.  Shindler,  29  Cal.  48. 

Bill  to  Enjoin  Sale  under  Execution. — 
In  Shufeldt  v.  Boehm,  96  111.  560,  a 
bill  in  chancery,  filed  by  an  attaching 
creditor  to  enjoin  the  sale  of  his  debtor's 
property'  under  an  execution  issued  on 
a  fraudulent  judgment,  was  not  consid- 
ered a  creditors'  bill,  although  it  was 
s:iid  to  resemble  one  in  some  of  its  fea- 
tures. 

A  Bill  by  the  Seller  of  Goods  which 
were  fraudulently  bought  by  the  debtor 
with  the  knowledge  of  his  inability  to 
pay  for  them,  which  bill  alleges  as  a 
ground  for  equitable  relief  that  the 
goods  have  been  confused  and  mingled 
with  other  goods  of  the  debtor,  and 
prays  for  an  injunction  to  prevent 
the  carrying  into  effect  of  a  fraudulent 
assignment,  is  not  a  creditors'  bill,  al- 
th.ough  it  alleges  that  it  is  filed  by  the 
complainant  and  for  all  other  creditors 
similarly  situated,  since  there  can  be  no 
other  creditors  similarly  situated  as  to 
tlie  property  which  the  complainant 
seeks  to  reach.  Morrison  t*.  Shuster, 
I  Mackey  (D.   C.)   190. 

A  Bill  to  Foreclose  a  Chattel  Mortgage 
is  not  a  creditors'  bill,  notwithstanding 
allegations  as  to  the  recovery  of  iudg- 
ments  upon  the   indebtedness   secured, 


where  such  allegations  are  made  only 
with  a  view  of  showing  diligence  or  an 
absence  of  laches,  and  notwithstand- 
ing allegations  as  to  fraudulent  con- 
veyances of  the  property  conveyed. 
Hope  V.  Johnston,  28  Fla.  55. 

In  Louisiana,  a  suit  to  set  aside  a 
fraudulent  conveyance  is  styled  a  rev- 
ocatory action,  and  is  authorized  and 
governed  by  Code  La.,  art.  1977  (for- 
merly 1972).  State  Nat.  Bank  v.  Mon- 
roe Cotton  Press  Co.,  39  La.  Ann. 
834;  Walton  V.  Bemiss,  16  La.  144. 

1.  Barnes  v.  Beighly,  9  Colo.  475. 
wherein  such  a  bill  is  denominated  a 
creditors' bill,  the  court  saying:  "The 
scope  of  this  remedy  is  to  cancel  and 
remove  fraudulent  conveyances,  to  set 
aside  fraudulent  assignments,  and  to 
appropriate  and  apply  to  the  satisfaction 
of  the  judgment  equitable  assets  of  the 
judgment  debtor."  See  further  War- 
ner V.  Dove,  33  Md.  579;  Bunce  v. 
Bailey,  39  Mich.  192;  Fairbairn  t^.  Mid- 
dlemiss,  47  Mich.  372 ;  Stubendorf  v. 
Hoffman,  23  Neb.  360;  Callahan  v. 
Powers,  24  Neb. 731;  Hellman  t. Davis, 
24  Neb.  793. 

But  see  Fox  v.  Moyer,  54  N.  Y.  125, 
and  McCartnej'  v.  Bostwick,  32  N.  Y. 
53,  wherein  it  is  said  that  suits  hy 
creditors  to  enforce  the  trust  arising  in 
their  favor  under  i  Rev.  Stat.  N.  Y. 
747,  §  52,  where  land  is  paid  for  by  a 
debtor  and  the  deed  is  made  to  a  third 
person,  are  not  strictly  creditors'  bills. 

2.  Hood  r'.  Saunders,  11  Colo.  106; 
Miller  v.  Davidson,  8  111.  518;  Fusze  v. 
Stern,  17  111.  App.  429,  wherein  Pills- 
bury,  J.,  says  that  such  bills  are  denom- 
inated creditors'  bills,  not  only  by  mem- 
bers of  the  legal  profession,  but  bv  the 
courts  as  well.  Pettibone  -'.  Toledo, 
etc..  R.  Co.,  148  Mass.  41  t;  Williams  v. 
Hubbard,  Walk.  (Mich.)  28;  Krolik 
T'.  Bulkley,  58  Mich.  407;  Wadsworth 
V.  Schisselbauer,  32  Minn.  84;  Fleming 
-•.  Grafton,  54  Miss.  79:  Furlong  r-. 
Thomssen,  19  Mo.  App.  364;  Hadden  t'. 
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Classification  of  Bills.         CREDITORS'   BILLS.    '  Creditors  of  Decedents. 

3.  Suits  by  Creditors  of  Decedents. — To  a  third  class  of  creditors' 
bills  belong  bills  brought  by  creditors  of  decedents,  to  compel 
personal  representatives  to  account  for  the  sale  of  the  lands 
whereof  the  decedent  died  seized,  and  for  the  distribution  of  the 
assets  among  creditors  ;  and  such  bills  are  the  most  ancient  and 
do  not  depend  upon   any  statute.*     In  this   class   may   also   be 


Spader,  20  Johns.  (N.  Y.)  554;  Cujler 
V.  Moreland,6  Paige  (N.  Y.)  273  ;  But- 
ler V.  Birkey,  13  Ohio  St.  £;i4;  Seaver 
V.  Bii^elows,  5  Wall.  (U.  S.fzoS;  Smith 
V.  Fort  Scott,  etc.,  R.  Co.,  99  U.  S.  398. 

Under  the  Code  a  creditors'  bill,  or 
"  jvidgment  creditors'  action,"  is  an  ac- 
tion by  a  judgment  creditor,  brought 
upon  the  return  of  an  execution  wholly 
or  partly  unsatisfied,  against  the  judg- 
ment debtor  or  any  other  person,  to 
compel  the  discovery  of  any  thing  in 
action  or  other  property  belonging  to 
the  judgment  debtor,  and  of  any  money, 
thing  in  action,  or  other  property  due 
to  him,  or  held  in  trust  for  him;  to 
prevent  the  transfer  thereof  to  him  or 
to  any  other  person ;  and  to  procure 
satisfaction  of  the  plaintiff's  demand 
out  of  such  propert}'.  The  final  judg- 
ment in  such  action  must  direct  and 
provide  for  the  satisfaction  of  the  sum 
due  to  the  plaintiff,  out  of  any  money, 
etc.,  which  is  discovered,  whether  the 
same  might  or  might  not  have  been 
originally  taken  by  virtue  of  an  execu- 
tion. Code  Civ.  Proc.  N.  Y.,  §  1871 
ef  seq.;  Code  Ala.,  §  3540  et  seq.;  Code 
Ga.  1882,  pt.  2,  tit.  9,  c.  6;  Starr  &  C. 
Ann.  Stat.  111.,  c.  22,  par.  49  (Rev.  Stat. 
111.  1874,  P-  203  ct  seq.) ;  Code  Iowa, 
§  3150;  How.  Stat.  Mich.,  §  6614;  Rev. 
Stat.  Ohio,  §  5464;  Code  Tenn.,  §  5o::6 
etseq.;  San.  &  B.  Ann^  Stat. Wis.,  §  3029. 

Equitable  Attachment  and  Garnish- 
ment.— In  Pickens  v.  Dorris,  20  Mo. 
App.  I,  a  suit  to  reach  the  income 
arising  from  property  devised  in  trust 
for  the  debtor  was  said  to  be  in  the  na- 
ture of  an  equitable  garnishment. 

To  the  same  effect  are  Riggin  v. 
Hillard,  56  Ark.  476,  and  McFadden  v. 
Hilliard  (Ark.  1892),  20  S.  W.  Rep.  404. 
In  the  former  case  it  is  said  that 
"every  equitable  proceeding  wherein  a 
remedy  is  devised  to  apply  the  debt 
of  a  third  person  to  the  extinguish- 
ment of  the  plaintiff's  demand  against 
his  debtor,  is  a  suit  for  an  equitable 
garnishment." 

See  further  Smitherman  v.  Allen,  6 
Jones  Eq.  (N.  Car.)  17,  wherein  a  bill 
to  obtain  satisfaction  out  of  land  fraud- 


ulently conveyed  is  called  "an  attach- 
ment in  equity." 

Massachusetts  Statute. — A  bill  under 
Gen.  Stat.  Mass.,  c.  113,  §  2,  cl.  11,  the 
only  purpose  of  which  is  to  reach  and 
apply  property  of  a  debtor  which  can- 
not be  come  at  to  be  attached  or  taken 
on  execution  in  a  suit  at  law,  is  in  the 
nature  of  an  equitable  attachment,  and 
is  not  a  creditors'  bill  in  the  sense  in 
which  the  latter  term  is  used  in  chan- 
cery practice.  Chapiuan  v.  Banker, 
etc.,  Pub.  Co.,  128  Mass.  478;  Phoenix 
Ins.  Co.  V.  Abbott,  127  Mass.  558; 
Sanger T'.  Bancroft.  12 Gray  (Mass.)  365. 

Creditors'  Bill,  or  Bill  for  Discovery.— 
A  bill  hy  judgment  creditors  against 
the  judgment  debtors  and  another,  who 
it  was  alleged  was  indebted  to  the  judg- 
ment debtors  and  had  property  and 
effects  in  his  hands  belonging  to  them, 
and  praying  for  discovery  and  relief,  is 
a  creditors'  bill  and  not  a  bill  for  dis- 
covery. Heisler  v.  Dickinson,  17  111. 
App.  193,  wherein  the  question  arose 
whether  the  complainants  could  adduce 
testimony  to  contradict  the  answer  and 
maintain  the  allegations  of  the  bill. 
See  also  Hart  v.  Albright,  28  Abb. 
N.  Cas.  (N.  Y.  Super.  Ct.)  74,  wherein 
a  bill  to  discover  book  accounts  con- 
cealed, is  termed  a  creditors'  bill;  and 
Rankin  v.  Rothschild,  78  Mich.  10, 
wherein  it  is  said  that  a  judgment  cred- 
itor's bill  is  in  some  respects  a  bill  for 
discovery.  See  further  Discovery, 
{7ifra. 

A  Bill  to  Redeem  leasehold  property 
mortgaged  by  the  debtor  is  a  creditors' 
bill.     Q^\x\  V.  Brittain,  Hoffm.  Ch,  (N. 

Y.)  353- 

1.  Clark  V.  Shelton,  16  Ark.  474; 
Gibson  v.  McCormick,  10  Gill  &  J. 
(Md.)  65  ;  Pettibone  v.  Toledo,  etc.,  R. 
Co.,  14S  Mass.  411  ;  Wilson  v.  Bynum, 
92  N.  Car.  717;  Conro  v.  Port  Henry 
Iron  Co.,  12  Barb.  (N.  Y.)  27;  Rags- 
dale  V.  Holmes,  i  S.  Car.  91;  Rice  v. 
Hartman,  84  Va.  251. 

BiU  by  Single  Creditor.— A  bill  in 
equitv  against  the  administrator  and 
heirs  at  law  of  a  deceased  debtor,  pray- 
ing a  decree  subjecting  the    real  estate 
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placed,  not  improperly,  bills  by  creditors  to  set  aside  fraudulent 
conveyances  made  by  deceased  debtors.^ 

4.  Suits  by  Creditors  of  Corporations. — A  class  of  creditors'  bills 
constantly  increasing  in  frequency,  comprises  bills  brought  by 
creditors  of  insolvent  corporations  for  a  ratable  distribution  of 
their  assets,  to  reach  property  that  has  been  misappropriated  and 
misapplied,  or  to  collect  for  the  benefit  of  creditors  unpaid  stock 
subscriptions.* 


in  possession  of  the  heirs  to  the  satis- 
faction of  his  debt,  and  asking  further 
that  the  administration  account  may 
be  settled,  that  an  account  of  all  the 
debts  and  liabilities  of  the  estate  may 
be  taken,  and  their  priorities  fixed,  and 
that  all  other  accounts  and  orders 
which  are  proper  may  be  taken  and 
made,  is  substantially'  a  creditors'  bill, 
although  it  does  not  profess  to  be  filed 
in  behalf  of  all  the  creditors  of  the  de- 
cedent; since  under  the  praver  a  decree 
for  a  general  account  may  be  added,  all 
the  creditors  may  be  permitted  to  come 
in  and  prove  their  debts,  and  orders 
may  be  entered  staying  all  other  suits, 
and  all  the  assets  of  the  estate  may  be 
administered.  Duerson  v.  Alsop,  27 
Graft.  (Va.)  229.  See  also  Arnold 
V.  Casner,  22  W.  Va.  444;  Laidley  v. 
Kline,  23  W.  Va.  565,  wherein  it  is 
said  that  "a  bill  filed  by  a  single  cred- 
itor to  enforce  the  payment  of  his  debt 
against  the  administrator  and  heirs  of 
a  decedent,  although  not  in  form  a 
creditors'  bill,  will  become  such  frftm 
the  time  the  court  makes  an  order  re- 
ferring the  cause  to  a  commissioner  to 
take  an  account  of  the  debts  of  the 
decedent." 

Bill  by  Executor. — Where  the  debts 
of  a  testator  aggregate  more  than  the 
personal  property,  and  the  executor  to 
whom  the  testator  devised  and  be- 
queathed her  whole  estate  files  a  bill 
for  the  settlement  of  the  estate,  and 
praying  that  the  creditors  should  be 
called  in  and  enjoined  from  proceeding 
at  law  against  him  as  executor,  for  the 
sale  of  the  lands  in  aid  of  assets  in  pay- 
ing the  debts,  that  the  assets  should  be 
marshaled,  and  that  he  should  be  al- 
lowed to  retain  in  his  own  right  whatever 
might  remain  after  the  payment  of  the 
debts,  etc.,  such  bill  is  in  the  nature  of 
a  creditors'  bill.  Harmon  v.  Wagener, 
33  S.  Car.  487.  To  the  same,  effect  is 
Westfield  v.  Westfield,  13  S.   Car.  482. 

A  Special  Proceeding  instituted  by  a 
creditor  against  the  administrator  of  a 
decedent,   under  Act   N.  Car.   1871-72 


(Bat.  Rev.,  c.  45,  §  73),  "differs  widely 
from  a  creditors'  bill ;  the  one  is  a  suit 
in  equity,  brought  before  the  chancel- 
lor, by  a  creditor,  and  all  other  cred- 
itors who  choose  to  come  in  and  make 
themselves  parties  and  become  liable 
for  a  fro  rata  part  of  the  costs.  The 
other  is  a  proceeding  before  the  judge 
of  probate,  instituted  by  a  creditor,  by 
which  the  other  creditors  are  required 
to  come  in  and  prove  their  debts ;  so  it 
bears  a  nearer  analogy  to  the  proceed- 
ing before  a  commissioner  in  bank- 
ruptcy, who  calls  on  the  creditors  to 
prove  their  debts,  and  makes  dividends 
from  time  to  time;  but  it  is,  in  fact,  a 
proceeding  sui  generis.,  and  depends 
entirely  upon  the  statutory  regulations." 
Patterson  v.  Miller,  72  N.  Car.  516. 

But  such  proceeding  is  in  substance 
and  in  effect  in  the  nature  of  a  creditors' 
bill.     Sinclair  v.  McBryde,  88  N.  Car. 

438- 

1.  McDowell  V.  Goldsmith,  2  Md. 
Ch.  370;  Hasten  v.  Castner,  31  N.  J. 
Eq.  697;  Rains  v.  Rainey,  11  Humph. 
(Tenn.)  261;  German  Bank  r'.  Leyser, 
50  Wis.  258. 

But  see,  contra,  West  Troy  Nat.  Bank 
V.  Levy,  127  N.  Y.  549,  wherein  it  is 
said  that  an  action  brought  by  a  cred- 
itor to  set  aside  a  fraudulent  conve}'- 
ance  made  by  a  decedent,  upon  the  re- 
fusal of  the  personal  representative  to 
bring  such  action  pursuant  to  Laws  N. 
Y.  1858,  c.  314,  is  not  in  the  nature  of  a 
creditors'  bill. 

2.  In  the  following  cases,  bills  to 
reach  unpaid  stock  subscriptions  were 
considered  creditors'  bills:  Allen  r\ 
Montgomery  R.  Co.,  11  Ala.  437; 
Tatum  V.  Rosenthal,  95  Cal.  129;  Pen- 
nell  V.  Lamar  Ins.  Co.,  73  111.  303;  Dun- 
ston  t'.  Hoptonic  Co.,  83  Mich.  372 ; 
Vick  V.  Lane,  56  Miss.  681;  Perkins 
V.  Sanders,  56  Miss.  733;  Shickle  v. 
Watts,  94  Mo.  410;  VonGlahn  v. 
DeRossett,  76  N.  Car.  292;  Long  v. 
Yanceyville  Bank,  81  N. Car.  42;  Wilson 
-'.  Lexington  Bank,  72  N.  Car.  621  ; 
Dunbar  f.  Harrison,   18   Ohio   St.    37; 
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5.  General  Creditors'  Bills. — The  term  general  creditors'  bill  is 
applied  to  such  bills  as  are  brought  in  behalf  of  all  the  creditors 
of  the  debtor ;  instances  thereof  being  suits  for  the  purpose  of 
winding  up  the  insolvent  estates  of  deceased  persons,  of  admin- 
istering the  assets  of  insolvent  corporations,  or  of  enforcing  trusts 
or  assignments  for  creditors;  while  a  judgment  creditors' bill  is 
one  instituted  by  an  unsecured  creditor,  or  several  creditors,  if 
they  choose  to  unite,  against  a  living  debtor,  for  the  purpose  of 
subjecting  equitable  and  other    interests    of    the  debtor,  or  of 


Henry  v.  Vermillion,  etc.,  R.  Co.,  17 
Ohio  187;  Walser  v.  Seligman,  21 
Blatchf.  (U.  S.)  130;  Adler  v.  Mil- 
waukee Patent  Brick  Mfg.  Co.,  13  Wis. 
57;  Northwestern  Iron  Co.  v.  Central 
Trust  Co.,  90  Wis.  570. 

See  also  the  following  instances  of 
creditors'  bills  filed  against  corpora- 
tions : 

Fort  Payne  Furnace  Co.  v.  Fort 
Payne  Coal,  etc.,  Co.,  96  Ala.  472, 
wiierein  the  bill  was  filed  by  a  creditor 
alleging  a  fraudulent  scheme  on  the 
part  of  the  stockholders  and  directors 
to  sell  its  property  for  the  ostensible 
purpose  of  paying  bonds,  but  for  the 
real  purposeofenablingthe  bondholders 
to  secure  the  entire  property  of  the 
corporation  to  the  exclusion  of  all  other 
creditors;  and  praying  for  the  appoint- 
ment of  a  receiver,  and  an  injunction 
against  such  sale. 

Clews  V.  Brunswick,  etc.,  R.  Co.,  50 
Ga.  522,  wherein  the  bill  was  filed 
against  an  insolvent  railroad  company 
to  establish  the  dignity  and  priority  of 
the  claims  of  the  creditors,  and  for  the 
distribution  of  the  assets  of  the  com- 
pany among  creditors. 

Burns  v.  Beck,  etc..  Hardware  Co., 
83  Ga.  471,  wherein  the  object  of  the 
bill  was  to  reach  assets  whicli  had  been 
fraudulently  assigned  by  the  corpora- 
tion's officers. 

Bouton  V.  Smith,  113  111. 481,  wherein 
the  object  of  the  bill  was  the  discovery 
of  any  property  or  thing  in  action  be- 
longing to  or  due  to  the  corporation,  or 
held  in  trust  for  it,  and  for  the  appoint- 
ment of  a  receiver. 

Sweet  -'.  Converse,  88  Mich,  i, 
wherein  the  object  of  the  bill  was  to 
reach  property  which  had  been  fraud- 
ulently absorbed  by  a  stockholder,  pur- 
suant to  a  conspiracy  entered  into  be- 
tween himself  and  others  to  defraud 
creditors. 

Fahs  T'.  Taylor,  10  Ohio  105,  wherein 
a  creditor  of  an  insolvent  corporation 


sought  payment  out  of  an  indebtedness 
due  to  the  corporation. 

Baltimore,  etc.,  Tel.  Co.  v.  Inter- 
state Tel.  Co.,  54  Fed.  Rep.  50,  wherein 
the  bill  was  filed  by  a  judgment  cred- 
itor of  a  corporation,  against  such 
corporation  and  another  corporation 
which  controlled  its  stock  and  property 
and  had  sold  and  denuded  the  debtor 
corporation  of  its  property. 

A  Bill  by  a  Single  Creditor  of  an  in- 
solvent corporation,  which,  although  it 
does  not  in  so  many  words  profess  to 
be  on  behalf  of  the  complainant  and  all 
other  creditors,  pravs  that  all  the  cred- 
itors of  the  company  be  convened,  that 
the  amount  and  priority  of  their  claims 
be  ascertained  and  established,  and 
that  all  such  accounts  and  inquiries 
may  be  taken  and  made  as  may  be 
necessary,  is  a  general  creditors'  bill. 
Piedmont,  etc.,  L.  Ins.  Co.  v.  Maury, 
75  Va.  508. 

Analogy  to  Bill  by  Creditors  of  De- 
cedent.— A  bill  to  wind  up  the  affairs 
of  an  insolvent  corporation,  and  to  dis- 
tribute its  assets  among  its  creditors, 
is  a  creditors'  bill,  and  is  in  many  re- 
spects analogous  to  a  bill  in  behalf  of 
creditors  of  a  decedent.  Finney  -■. 
Bennett,  27  Gratt.  (Va.)  365. 

Suit  to  Collect  Debt  and  Not  to  Dis- 
solve Corporation — A  suit  by  a  judg- 
ment creditor  of  a  corporation  to  sub- 
ject to  the  payment  of  his  judgment 
assets  of  the  corporation,  is  an  ordi- 
nary proceeding  to  collect  a  debt,  and 
not  a  proceeding  to  dissolve  and  wind 
up  the  affairs  of  the  corporation  and 
marshal  its  assets.  Bartlett  v.  Drew, 
i;7  N.  Y.  c,^'j,/olloTving-  4  Lans.  (N.  Y.) 
444.  60  Barb.  (N.  Y.)  648. 

Such  creditors'  bills  brought  by 
creditors  qf  corporations  will  not  re- 
ceive any  other  than  the  most  inci- 
dental treatment  in  this  article ;  and 
for  a  full  discussion  of  these  and 
kindred  subjects,  the  reader  is  referred 
to  the  articles  Corporatioxs  ;  Stocks 
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removing  obstructions  in  the  way  of  the  process  of  execution, 
such  as  fraudulent  conveyances.^ 

III.  Equity  Jurisdiction — 1.  In  General. — The  jurisdiction  of 
equity  to  entertain  the  various  classes  of  creditors'  bills  will  be 
discussed  seriatim  hereinafter.  As  a  general  proposition,  equity 
will,  in  a  proper  case,  assume  jurisdiction  to  aid  a  creditor  who 
is  unable  to  collect  his  debt  at  law;*^  but  equity  has  no  jurisdic- 
tion at  the  suit  of  a  creditor  to  restrain  an  insolvent  debtor  from 
making  an  improvident  contract.^ 

Abolition  of  Distinction  between  Law  and  Equity. — Equitable  jurisdiction 
of  creditors'  bills  does  not  depend  upon  the  recognition  of  the 
distinction  between  law  and  equity  ;  and  in  those  states  where  the 
two  systems  are  merged,  creditors'  bills  nevertheless  exist,  and 
are  necessarily  entertained  by  the  courts  unless  they  are  by  statute 
abolished  or  supplanted  by  some  other  remedy.* 

2.  Suits  to  Set  Aside  Fraudulent  Conveyances — a.  In  General. — 
The  jurisdiction  of  equity  to  set  aside  fraudulent  conveyances  is 


AND   Stockholders;   Winding  Up. 

1.  Per  Shepherd,  J.,  in  Hancock  xk 
Wooten,  107  N.  Car.  9,  citing,  as  illus- 
trations of  general  creditors'  bills, 
Pegram  v.  Armstrong,  82  N.  Car.  326; 
Wordsworth  v.  Davis,  75  N.  Car.  159; 
Long  V.  Bank,  81  N.  Car.  41;  Glenn  v. 
Farmer's  Bank,  80  N.  Car.  97;  Dobson 
V.  Simonton,  93  N.  Car.  268. 

Omnibus  Bill. — When  the  bill  is 
brought  in  behalf  of  all  the  creditors 
it  is  sometimes  called  an  omnibus 
bill.  Fink  v.  Patterson,  21  Fed.  Rep. 
602. 

See  also  infra.  Parties. 

2.  Powell  V.  Howell,  63  N.  Car.  283; 
Galveston,  etc.,  R.  Co.  v.  McDonald, 
53  Tex.  510;  Drake  v.  Rice,  130  Mass. 
410. 

Lex  Fori. — Where  an  assignment  is 
made  in  one  state,  of  a  debt  due  from  a 
resident  of  another  state,  and  under  the 
law  of  cither  state  the  same  is  voidable 
by  the  creditors  in  some  form  of  judi- 
cial process,  the  question  whether  it 
should  be  relieved  against  on  the  com- 
mon-law or  equity  side  of  the  court,  is 
a  question  of  remedj'  only,  and  gov- 
erned by  the  lex  fori.  Drake  -'.  Rice, 
130  Mass.  410. 

3.  Pond  -'.  Framingham,  etc.,  R.Co., 
130  Mass.  194. 

4.  Dakota. — Feldenheimer  v.  Tres- 
sel,  6  Dakota  265,  wherein  Spencer, 
J.,  declares  that  the  code  has  merely 
changed  the  form  of  the  suit,  without 
aflecting  the  rights  of  the  parties,  by 
impairing  the  powers  of  the  courts  to 
administer  proper  relief  in  a  case  show- 


ing a  state  of  facts  which  formerly 
would  have  authorized  a  court  of  chan- 
cery to  act. 

Indiana. — Doherty  xk  Holliday,  137 
Ind.  282,  wherein  the  court  says  :  "  In. 
cases  where  the  complaint  states  such 
facts  as  entitle  the  complainant  to 
equitable  relief,  the  court  will  look  for 
guidance  to  equity  principles  and  doc- 
trines." 

New  York. — Hart  v.  Albright,  28 
Abb.  N.  Cas.  (N.  Y.  Super.  Ct.)  74. 
See  also  Hammond  v.  Hudson  River 
Iron,  etc.,  Co.,  20  Barb.  (N.  Y.)  378; 
Catlin  V.  Doughty,  12  How.  Pr.  (N.  Y. 
Supreme  Ct.)  457,  wherein  it  is  deter- 
mined that  the  ancient  equitable  juris- 
diction of  courts  to  entertain  creditors' 
bills  has  been  preserved,  notwithstand- 
ing Code  N.  Y.,  §  1S71. 

North  Carolina. —  Wilson  v.  Bynum, 
92  N.  Car.  717,  citing  Wadsworth  x<. 
Davis,  63  N.  Car.  251. 

Wisconsin. — Clark  v.  Bergenthal,  52 
Wis.  103,  wherein  the  court  says : 
"Under  our  system,  the  two  jurisdic- 
tions are  merged  in  the  same  court,  and 
mere  forms  of  action  are  abolished; 
but,  in  substance,  they  nevertheless 
exist,  and  are  necessarily  recognized  hy 
courts  and  lawyers.  If  the  right  to  file 
such  bill  of  discover}',  or  creditors'  bill, 
was  lost  by  the  adoption  of  the  code  in 
1856,  yet  it  was  fullj-  restored  by  chap- 
ter 303,  Laws  of  i860,  now  embodied  in 
section  3029,  Rev.  Stat."  Citing  Wil- 
liams X'.  Sexton,  19  Wis.  42  ;  Winslow 
X'.  Dousman,  18  Wis.  456;  Gates  v. 
Boomer,  17  Wis.  455. 
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firmly  established. ^     A  bill   filed  for  this  purpose   appeals  for  a 
character  of  relief  which  chancery  is  never   reluctant  to  afford. 


1.  The  jurisdiction  of  equity  to  set 
aside  fraudulent  conveyances  has  been 
sustained  in  the  following  cases: 

Alabama. — Planters',  etc.,  Bank  v. 
Walker,  7  Ala.  926,  wherein  the  court 
savs:  "The  right  of  the  creditor  to 
f-ubjcct  property  of  his  debtor  fraudu- 
lently conveyed,  is  founded  on  that 
principle  of  common  law  which  enjoins 
intcs'^rity  as  a  virtue  paramount  to  gen- 
erosity, and  denounces  fraud  as  incom- 
patible with  honesty  and  fair  dealing." 
See  also  the  following  cases:  Charda- 
voyne  v.  Galbraith,  81  Ala.  521 ;  Carter 
V.  Coleman,  82  Ala.  177;  Zelnicker  -'. 
Brigham,  74  Ala.  598;  Evans  v.  Welch, 
63  Ala.  250;  Flewellen  t\  Crane,  58 
Ala.  627;  Dargan  n.  Waring,  11  Ala. 
988;  Lyon  V.  Boiling,  9  Ala.  463.  See 
i'urther  the  obiter  dicta  of  Hopkin,  J., 
and  Stone,  J.,  in  Carter  v.  Coleman,  82 
Ala.  177,  and  Smith  v.  Cockrell,  66 
Ala.  82,  respectively. 

Arkansas. — Meux  t'.  Anthony,  11 
Ark.  41$,  wherein  Walker,  J.,  says: 
"  Whatever  may  be  the  effect  of  fraud 
upon  a  contract  as  between  the  parties 
themselves,  in  consideration  of  their 
infamy,  or  public  policy,  there  can  be 
no  question  but  that  creditors  and 
others,  whose  rights  are  affected  there- 
by, may  cause  such  fraudulent  contract 
to  be  set  aside,  that  their  rights  so 
aftected  may  be  protected  and  preserved. 
The  right  to  this  equitable  interposition 
is  based  upon  three  principal  grounds : 
ist,  that  the  party  complaining  has 
such  rights;  2d,  that  they  are  affected 
by  such  fraudulent  contract;  3d,  that 
the  contract  is  in  fact  fraudulent."  See 
also  Chambers  v.  Sallie,  29  Ark.  407. 

California. — Swift  v.  Arents,  4  Cal. 
390.  See  also  Arrington  v.  Sherry,  5 
Cal.  513;  Hills  7'.  Sherwood,  48  Cal. 
386. 

Colorado. — Arnett  v.  Coffey,  i  Colo. 
-^PP-34;  Hood  f.  Saunders,  II  Colo. 
106;   Allen  V.  Tritch,  5  Colo.  222. 

Connecticut. — In  Whittlesey  v.  Mc- 
Mahon,  10  Conn.  137,  it  was  held  that 
a  bill  in  chancery  would  lie  at  the  suit 
of  a  judgment  creditor  to  obtain  the 
legal  title  to  real  estate  upon  which 
he  had  levied  an  execution. 

Dakota. — The  setting  aside  of  fraudu- 
lent conveyances  is  a  well-recognized 
ground  of  equity  jurisdiction.  Felden- 
heimer  v.  Tressel,  6  Dakota  265. 


Delaware. — Newell  v.  Morgan,  2 
Harr.  (Del.)  225,  which  was  a  suit  to 
subject  property  paid  for  by  a  debtor 
and  conveyed  to  a  third  person. 

District  of  Columbia. — Fecheimer  xu 
Hollander,  6  Mackey  (D.  C.)  512; 
Morrison  v.  Shuster,  i  Mackey  (D. 
C.)  190. 

Florida.  —  Robinson  v.  Springfield 
Co.,  21  Fla.  203,  which,  however,  was 
a  suit  to  subject  property  purchased  by 
the  debtor  in  the  name  of  a  volunteer. 

Georgia. — In  this  state  it  is  provided 
by  statute  (Code,  §  1947)  that  credit- 
ors may  attack  as  fraudulent  a  judg- 
ment or  conveyance,  or  any  other  ar- 
rangement interfering  with  their  rights, 
either  inlaw  or  in  equity,  and  (Code, 
§  1945)  that  the  rights  of  creditors 
shall  be  favored  by  the  courts,  and  that 
they  shall  be  afforded  every  remedy 
and  facility  to  defeat  and  annul  any 
effort  to  defraud  them  of  their  just 
rights. 

Lathrop  v.  McBurney,  71  Ga.  815, 
in  which  case  it  was  determined  that 
the  fact  that  a  creditor  may  levj-  an 
execution  upon  property  fraudulently 
conveyed,  and  attack  such  conveyance 
at  law,  does  not  oust  equity  of  its  juris- 
diction. 

But  see  Bessman  v.  Cronan,  65  Ga. 
559)  wherein  the  court  declined  to  en- 
tertain a  bill  brought  by  a  judgment 
creditor  whose  execution  had  been  re- 
turned unsatisfied,  to  set  aside  a  fraud- 
ulent conveyance  of  land  made  by  the 
judgment  debtor;  Crawford,  J.,  saying  : 
"  Equity  powers  and  equity  jurisdiction 
have  been  steadily  invoked  and  in- 
creased, until  it  might  well  be  inquired 
whether  the  common-law  courts  are 
powerless  to  give  any  securitv  to  rights. 
*  *  *  A  judgment  at  law  binds  all  the 
property  of  the  defendant  from  its  ren- 
dition, and  all  transfers  or  contracts 
made  of  any  description  to  defraud 
creditors,  when  the  same  is  known  to 
the  party  taking,  are  void  ;"  and  that 
the  fraudulent  transfers  complained  of 
were  not  in  the  plaintiff's  way. 

See  further  Taylor  v.  Buchan,  16  Ga. 
541,  wherein  Stearns,  J.,  expresses  the 
opinion  that  in  Georgia  a  creditors' 
bill  does  not  lie  at  all,  unless  it  is  in  cases 
where  the  debtor  is  an  executor  or  ad- 
ministrator. But  in  Phillips  v.  Wes- 
son, 16  Ga.  137,  it  was  determined  that 
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Ever  since  the  enactment  of  the  statute  of  fraudulent  convey- 
ances, declaring  void  deeds  made  with  intent  to  delay,  hinder  or 
defraud  creditors,  chancery  has  been  considered  the  appropriate 


equity  has  jurisdiction,  where  a  debtor 
fraudulently  conveys  personal  prop- 
erty, to  compel  the  grantee  to  account 
for  it  to  creditors. 

Idaho. — Martin  f.  ^tchison,  2  Idaho 
590. 

Illinois. — Dormueil  v.  Ward,  io8 
111.  216;  Scripps  V.  King,  103  111.  470; 
Lewis  V.  Lanphere,  79  111.  187;  White 
V.  Russell,  79  111.  155;  Farnsworth  v. 
Strasler,  12  111.  482  ;  Fusze  v.  Stern,  17 
111.  App.  429;  Fifield  v.  Gorton,  15  III. 
App.  458. 

Indiana.  —  Scott  v.  Indianapolis 
Wagon  Works,  48  Ind.  75  ;  Frank  v. 
Kessler,  30  Ind.  8;  Dohertj-  v.  HoUi- 
•day,  137  Ind.  282;  O'Brien  v.  Coulter, 
2  Blackf.  (Ind.)  421. 

Iowa. —  Warder  v.  Rivers,  64  Iowa 
412. 

Kansas. — A  creditors'  bill,  or  other 
like  equitable  action,  may  be  brought 
by  a  judgment  creditor  to  subject 
property  fraudulently  conveyed.  Chi- 
cago, etc..  Bridge  Co.  v.  Fowler,  55 
Knn.  17. 

Kentucky. — Lillard  v.  M'Gee,  4  Bibb 
(Ky.)  165;  Smead  v.  Williamson,  16 
B.  Mon.  (Kj'.)  492;  in  which  latter 
case  boats  had  been  fraudulently  con- 
veyed. 

And  by  statute  the  court  of  chancery 
may  issue  an  attachment  in  favor  of  a 
creditor  whose  execution  has  been  re- 
turned unsatisfied,  and  seize  effects  of 
the  debtor  which  he  is  about  to  fraudu- 
lently dispose  of  or  remove.  Monroe 
V.  Cutter,  9  Dana  (Ky.)  93. 

Louisiana. — In  this  state  a  revocatory 
action  is  given  to  the  creditor  for  the 
purpose  of  avoiding  contracts,  assign- 
ments and  preferences  of  the  insolvent 
debtor,  by  which  advantages  are  given 
to  one  or  more  creditors  over  others. 
The  action  extends  to  every  device  or 
contrivance  of  the  debtor  and  favored 
creditor  by  which  he  obtains  an  advan- 
tage over  other  creditors,  and  may  be 
brought  to  assail  judgments  fraudu- 
lently suffered  by  the  debtor  in  attach- 
ment suits,  for  the  purpose  of  prefer- 
ring other  creditors.  Block  v.  Marks, 
47  La.  Ann.  107. 

Maine. — Whitmore  v.  Woodward,  28 
Me.  418;  Gordon  v.  Lowell,  21  Me. 
251,  wherein  it  was  determined  that 
chancery    has    jurisdiction    to    assist  a 


judgment  creditor  to  discover  and 
reach  personal  property  fraudulently 
conveyed.  See  also  Dockray  v.  Ma- 
son, 48  Me.  178;  Hartshorn  v.  Fames, 
31  Me.  93,  and  Wyman  v.  Fox,  59  Me. 
100,  in  support  of  the  jurisdiction  of 
chancery  to  set  aside  a  fraudulent  con- 
veyance of  land  at  the  suit  of  a  cred- 
itor who  has  levied  an  execution  upon 
such  land. 

Maryland. — ^Jamison  v.  Chesnut,  8 
Md.  34.  See  also  Myers  v.  Amey,  21 
Md.  302,  wherein  jurisdiction  to  set 
aside  a  fraudulent  conveyance  of  per- 
sonal property  was  asserted. 

MicMgan. — Michigan  Trust  Co.  v. 
Chapin  (Mich.  1895), 64  N.W.Rep.  334; 
Vanderpool  t'.  Notley,  71  Mich.  422 ; 
Williams  v.  Hubbard,  Walk.  (Mich.) 
28 ;  Messmore  v.  Huggard,  46  Mich. 
558;  Pursel  V.  Armstrong,  37  Mich. 
326;  Coon  7;.  Henry,  49  Mich.  208; 
McKibben  v.  Barton,  i  Mich.  213;  and 
Tarbell  v.  Millard,  63  Mich.  250, 
wherein  it  is  said:  "There  can  be  no 
question  of  the  right  of  complainants 
to  file  a  bill  in  aid  of  their  execution  to 
remove  any  cloud  upon  the  property 
levied  on." 

Minnesota. — Banning  v.  Armstrong, 
7  Minn.  40. 

Mississippi. — Citizens'  Bank  v.  Bud- 
dig,  65  Miss.  2S4;  Anderson  v.  New- 
man, 60  Miss.  532  ;  Citizens'  Mut.  Ins. 
Co.  r*.  Ligon,  59  Miss.  315;  Partee  r\ 
Mathews,  53  Miss.  140;  Hamilton  v. 
Mississippi  College,  52  Miss.  65  ;  Pul- 
liam  V.  Taylor,  50  Miss.  551  ;  Folkes 
V.  Hayden,  29  Miss.  123;  Fowler  v. 
McCartney,  27  Miss.  509;  Lewis  v. 
Cline  (Miss.,  1888),  5  So.  Rep.  112; 
Abbey  v.  Commercial  Bank,  31   Miss. 

434- 

Missouri. — Rinehart  v.  Long,  95  Mo. 
396;  Lionberger  v.  Baker,  88  Mo. 447; 
Zoll  V.  Soper,  75  Mo.  460;  Ryland  v. 
Callison,  54  Mo.  513;  Bobb  f.  Wood- 
ward, 50  Mo.  95 ;  Herrington  v.  Her- 
rington,  27  Mo.  560.  See  also  Carr  v. 
Parker,  10  Mo.  App.  364,  wherein  the 
property  fraudulently  conveyed  was  a 
boat. 

Nebraska.  —  Kimbro  v.  Clark,  17 
Neb.  403. 

New  Hampshire. — Alden  v.  Gibson, 
63  N.  H.  12,  wherein  Gen.  Laws  N.  H., 
c.  209,  §  3,  authorizing  a  suit  in  equity 
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forum  to  which  to  resort,  after  the  debtor  has  properly  pursued 
his  remedies  at  law  ;  such  suits  have  been  and  are  constantly 
increasing  in  number;  and  the  jurisdiction  of  equity,  if  it  was 
ever  doubted,  is  no  longer  open  to  serious  question. 

Grounds  for  Assuming  Jurisdiction. — The  general  jurisdiction  of  equity 
in  cases  of  fraud  is  frequently  assigned  as  a  sufficient  reason  why 
such  suits  should  be  entertained,  and  another  ground  upon  which 
the  jurisdiction  is  often  based  is  the  fact  that  the  relief  obtainable 


to  reach  property  fraudulently  con- 
veyed, is  declared  to  be  merely  an  af- 
firmance of  the  common  law.  See 
also,  in  support  of  jurisdiction.  Bay 
State  Iron  Co.  v.  Goodall,  39  N.  H. 
223  ;  Stone  v.  Anderson,  26  N.  H.  506; 
Dodge  V.  Griswold,  8  N.  H.  425;  Towle 
7\  Janvrin,  61  N.  H.605. 

New  Jersey. — Francis  v.  Lawrence, 
48  N.J.  Eq.  50S ;  Green  t>.  Tantum,  19 
N.J.  Eq.  105;  Brown  v.  Fuller,  13  N. 
J.  Eq.  271  ;  Cook  t'.  Johnson,  12  N.J. 
Eq.  51;  Lore  v.  Getsinger,  7  N.J.  Eq. 
191,  wherein  Halsted,  Ch.,  says :  "Of 
this  jurisdiction  of  courts  of  equity 
there  can  at  this  day  be  no  doubt."  See 
also  the  following  cases  :  Dunham  v. 
Cox,  10  N.  J.  Eq.  437 ;  Disborough  v. 
Outcalt.  I  N.J.  Eq.  298. 

New  York. — Boyd  v.  Hoyt,  5  Paige 
(N.  Y.)  65;  Beck  v.  Burdett,  i  Paige 
(N.  Y.)  305;  Reade  r.  Livingston.  3 
Johns.  Ch.  (N.  Y.)  481;  Chautauqua 
County  Bank  v.  White,  6  N.  Y.  236; 
Cliautauqua  County  Bank  v.  Risley,  19 
N.  Y.  369;  Macauley  v.  Smith,  132  N. 
Y.  524;  Bailey  t;.  Burton,  8  Wend.  (N. 
Y.)339',  McElwain  v.  Willis,  9  Wend. 
(N.  Y.)  549;  Falconer  r'.  Freeman,  4 
Sandf.Ch. 'N.  Y.)  56^;  Storm  z'.  Wad - 
dell,  2  Sandf.  Ch.  (N."  Y.)  494;  Fellows 
V.  Fellows,  4  Cow.  (N.  Y.)  682  ;  Stow- 
ell  V.  Haslett,  5  Lans.  (N.  Y.)  380; 
Warner  v.  Blakeman,  4  Keyes  (N.  Y.) 
487;  Gasper  t;.  Bennett,  12  How.  Pr. 
(N.  Y.  Supreme  Ct.)  307;  Bowe  v. 
Arnold,  ^i  Hun  (N.  Y.)  256;  McCaff- 
rey V.  Hickey,  66  Barb.  (\\.  Y.)  489; 
Brinkerhoff  v.  Brown,  4  Johns.  Ch.  (N. 
Y.)  671. 

North  Carolina. — Frank  v.  Robinson, 
96  N.  Car.  28;  Jimmerson  v.  Duncan, 
3'Jones  (N.  Car.)  537;  Worthj'  v.  Cad- 
dell,  76  N.  Car.  82,  wherein  the  debtor 
fraudulently  procured  the  sale  of  his 
land  for  a  grossly  inadequate  price 
under  an  execution ;  Taylor  v.  Daw- 
son, 3  Jones  Eq.  (N.  Car.)  86,  wherein 
a  deed  of  trust  was  made  to  secure 
bona  fide  debts,  but  a  sale  by  the  trus- 
tee at  auction,  which  was  fraudulently 


conducted  by  suppressing  bidding,  was 
set  aside;  Clark  v.  Banner,  i  Dev.  & 
B.  Eq.  (N.  Car.)  608;  Bethell  -•.  Wil- 
son, I  Dev.  &  B.  Eq.  (N.  Car.)  610. 

Ohio. — Myers  v.  Hewitt,  16  Ohio  449, 
wherein  it  is  said  that  it  is  a  familiar 
practice  to  levy  upon  lands  which  have 
been  conveyed  to  hinder  and  defraud 
creditors,  and  then  to  file  a  bill  to  re- 
move the  cloud  which  the  fraudulent 
conveyance  has  cast  upon  the  title. 

Oregon. — Elfelt  v.   Hinch,  5  Oregon 

255- 

Pennsylvania. — Fowler's  Appeal,  87 
Pa.  St.  449,  wherein  it  is  said  that 
"fraud  is  one  of  the  recognized  sub- 
jects of  equity  jurisdiction.''  See  also 
obiter  dictum  of  Mitchell,  J.,  in  Artman 
V.  Giles,  155  Pa.  St,  409. 

South  Carolina. — Charleston  Bank 
V.  Dowling  (S.  Car.  1896),  23  S.  E. 
Rep.9S2;  Wagener  f.  Mars,  27  S.  Car. 
97;  State  f.  Foot,  27  S.  Car.  340; 
M'Meekin  v.  Edmonds,  i  Hill  Eq.  (S. 
Car.)  28S. 

Tennessee. — Harrison  v.  Hallum,  5 
Coldw.  (Tenn.)  525;  Armstrong  v. 
Croft,  3  Lea  (Tenn.)  191  ;  Wilson  v. 
Beadle,  2  Head  (Tenn.)  510,  wherein  it 
was  determined  that  under  Act  Tenn. 
1852,  c.  365,  §  10,  authorizing  a  cred- 
itor to  file  a  bill  in  all  cases  where  a 
conveyance  is  made  by  ■,\  debtor  "of 
property,  either  real,  personal  or 
mixed,  of  any  description,"  for  the  pur- 
pose of  hindering,  delaying,  or  defraud- 
ing creditors,  the  creditor  might  set 
aside  a  fraudulent  conveyance  of 
choses  in  action. 

Texas. — Shirley  v.  Waco  Tap  R. 
Co.,  78  Tex.  131  ;  Cassaday  i'.  Ander- 
son, 53  Tex.  527;  Gaines  v.  National 
Exch.  Bank,  64  Tex.  18.  See  also  the 
obiter  dicta  of  Gaines,  J.,  and  Bonner, 
J.,  in  Cargill  v.  Kountze,  86  Tex.  3S6, 
and  Galveston,  etc.,  R.  Co.  t, McDon- 
ald, 53  Tex.  510.  respectively;  and  the 
dictum  of  Walker,  J.,  in  Morris  v. 
House,  32  Tex.  492,  to  the  effect  that 
where  a  trust  deed  was  executed  for 
the  purpose  of  hindering  or  delaying 
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at  law  is  either  altogether  inadequate,  or  not  so  complete  as  that 
which  a  court  of  equity  has  power  to  afford.* 


creditors,  the  trustee,  if  he  did  not  hold 
the  property  under  the  trust  deed,  still 
held  it  in  his  own  wrong,  and  the  law 
made  him  the  trustee  of  an  implied 
trust,  and  that  creditors  had  a  remedy 
by  garnishment  or  hy  a  creditors'  bill. 

Utah. — Enright  r-.  Grant,  5  I'tah  334. 

Vermont. — Therasson  v.  Hickok,  37 
Vt.  454. 

Virginia. — Barger  v.  Buckland,  28 
Gratt.  (Va.)  850;  Carroll  t'.  Tiffany,  9 
Gialt.  (Va.)  269;  Garland  xk  Rives,  4 
Rand.  (Va.)  282. 

West  Virginia. — In  West  Virginia, 
courts  of  equity  have  always  enter- 
tained jurisdiction  at  the  suit  of  judg- 
ment creditors  to  set  aside  fraudulent 
conveyances.  See  the  following  cases 
in  which  jurisdiction  was  entertained 
without,  so  far  as  the  opinions  disclose, 
any  question:  Burton  f.  Gibson,  32  W. 
Va.  406;  Rogers  v.  Verlander,  30  W. 
Va.  619;  Core  xk  Cunningham,  27  W. 
Va.  2or) ;  Herzog  xk  Weiler,  24  W.  Va. 
199;  Maxwell  v.  Hanshaw,  24  W.  Va. 
405 ;  Stockdale  v.  Harris,  23  W. 
Va.  499;  Kanawha  Valley  Bank  v. 
Wilson,  25  W.  Va.  242;  Livesay 
V.  Beard,  22  W.  Va.  585 ;  Goshorn  v. 
Snodgrass,  17  W.  Va.  717;  Martin  v. 
Rexroad,  15  W.  Va.  512;  McMasters 
V.  Edgar,  22  W,  Va.  673;  Rose  v. 
Brown,  ii  W.  Va  122;  Lockhard  v. 
Beckley,  10  W.  Va.  87,  which  was 
among  the  first,  if  not  the  first  case  to 
reach  the  Supreme  Court,  and  in  which 
the  court  said,  speaking  of  a  convey- 
ance made  by  a  husband  in  trust  for 
his  wife,  that "  such  a  deed,  if  fraudulent, 
may  be  impeached  at  the  suit  of  cred- 
itors of  the  part}'  so  purchasing,  being 
within  the  statute  against  fraudu- 
lent conveyances,"  citing  Sexton  f. 
Wheaton,  8  Wheat.  (U.  S.)  229.  See 
also  Hunter  v.  Hunter,  10  W.  Va.  321. 

Wisconsin.  —  Daskam  v.  Neflf,  79 
Wis.  161;  Pierstoff  v.  Jorgcs,  86  Wis. 
128;  Hamlin  T'.  Wright,  23  Wis.  491; 
Rozek  t).  Redzinski,  87  MMs.  525;  A,hl- 
hauser  v.  Doud,  74  Wis.  400;  Evans  Z'. 
Laughton,  69  Wis.  144;  Galloway  v. 
Hamilton,  68  Wis.  652  ;  Mason  7'.  Pier- 
ron,  63  Wis.  245 ;  Hyde  v.  Chapman, 
33  Wis.  391;  Gates  v.  Boomer,  17  Wis. 
457;  Almy  r'.  Piatt,  16  Wis.  169;  Gil- 
bert T'.  Stockman,  76  Wis.  62. 

United  States. — Dunphy  xk  Klein- 
schmidt,  11  Wall.  (U.  S.)"6io;    Mann 


V.  Appel,  31  Fed.  Rep.  378.  In  the 
latter  case  it  is  said  :  "  It  is  undoubt- 
edly a  well-settled  principle  that  a 
court  of  chancery  should  assist  a  judg- 
ment creditor  to  reach  the  property  of 
his  debtor,  which  cannot  be  reached 
b\-  an  execution  at  law,  and  especially 
when  it  is  attempted  fraudulently  to 
make  way  with  it.  This  is  particularly 
true  where  it  is  necessary  to  cancel 
fraudulent  incumbrances." 

See  also,  in  support  of  the  jurisdic- 
tion, Shainwald  v.  Lewis,  7  Sawy. 
(U.  S.)  148;  Tuck  V.  Olds,  29  Fed. 
Rep.  73S ;  Odenheimer  v.  Hanson,  4. 
McLean  (U.  S.)  437;  Bean  v.  Smith,  2 
Mason  (U.  S.)  252;  Wehrman  v.  Conk- 
lin,  155  U.  S.  314;  and  \k\e  obiter  dic- 
tum of  Taney,  C.  J.,  in  Smith  -'.  Mc- 
Cann,  34  How.  (U.  S.)  398. 

England. — Bennet  v.  Musgrove,  2 
Ves.  51  ;  Mountford  v.  Taylor,  6  Ves, 
Jr.  78S;  Blenkinsopp  v.  Blenkinsopp,  i 
De  G.  M.  &  G.  495;  which  cases  have 
been  frequently  cited  by  American 
courts. 

1.  Fraud. — In  the  following  cases  the 
court  assumed  jurisdiction  because  of 
its  power  to  grant  relief  against  fraud  : 
Williams  v.  Hubbard,  Walk.  (Mich.) 
28;  Vanderpool  v.  Notley,  71  Mich. 
422;  Winters  xk  Claitor,  54  Miss.  341  ; 
Carlisle  v.  Tindall,49  Miss.  229;  Conro 
V.  Port  Henry  Iron  Co.,  12  Barb. 
(N.  Y.)  27. 

See  also  Lillard  v.  M'Gee,  4  Bibb 
(Ky.)  165,  wherein  it  is  declared  that 
equity  has  jurisdiction,  although  the 
statute  declares  such  conveyances  void, 
since  fraud  is  one  of  the  main  pillars 
of  the  jurisdiction  of  equity,  and  that, 
although  the  property  may  be  taken 
and  sold  by  execution,  the  colorable 
title  under  the  fraudulent  conveyance 
may  either  prevent  or  so  prejudice  the 
sale  as  to  be  injurious  to  the  creditor, 
which  effect  of  the  fraud  can  only  be 
obviated  by  the  interposition  of  a  court 
of  equity. 

In  Green  v.  Tantum,  19  N.  J.  Eq. 
105,  which  was  a  suit  to  set  aside  fraud- 
ulent transfers  of  mortgages  upon  real 
estate, .the  court  said:  "  It  is  not  neces- 
sary to  discuss  here  wheiher  this  trans- 
fer, not  being  of  lands  or  chattels,  comes 
within  the  provisions  of  the  statute  of 
frauds.  At  law  that  might  be  an  im- 
portant question,  but  courts  of  equity 


5  Encyc.  PI.  &  Pr.— 26 
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Discovery  as  Essential  to  Confer  Jurisdiction. — Equity  has  jurisdiction  to 
set  aside  fraudulent  conveyances  independently  of  any  alleged 
necessity  for  discovery.* 

Remedy  by  Sale  of  Property  under  Execution. — The  remedy  of  the  judg- 
ment creditor  by  a  sale  under  execution  of  the  premises  fraudu- 
lently conveyed,  does  not  affect  the  jurisdiction  of  equity,  as  the 
creditor  has  the  right  not  only  to  have  the  property  subjected  to 
the  payment  of  his  judgment,  but  to  have  it  done  in  such  a  man- 
ner that  it  will  bring  its  fair  market  value.^ 


have  jurisdiction  in  all  cases  of  fraud, 
and  have  power  to  annul  all  fraudulent 
contracts  and  dealings." 

Inadequacy  of  Remedy  at  Law. — "The 
aid  of  a  court  of  equity  is  granted  be- 
cause the  law  court  is  incompetent  b}'  its 
process  adequately  and  completely  to 
subject  the  property  to  the  debt,  be- 
cause the  title  is  obscured  and  encum- 
bered with  a  fraudulent  deed."  Ham- 
ilton I'.  Mississippi  College,   52   Miss. 

65- 

See  also  Bowe  v.  Arnold,  31  Hun  (N. 
Y.)  256,  wherein  Daniells,  J.,  declared 
that  in  this  class  of  actions  the  court 
interposes,  under  its  general  equitable 
authority,  to  relieve  creditors  where  no 
adequate  legal  remedy  can  be  applied 
at  law  tor  that  purpose. 

In  Aid  of  Judgment  Lien. — In  some 
cases  the  reason  assigned  why  equity 
should  assume  jurisdiction,  is  that  the 
creditor,  by  virtue  of  his  judgment,  has 
a  lien  upon  the  premises.  Fusze  v. 
Stern,  17  111.  App.  429,  wherein  Pills- 
bury,  J.,  says  that  the  judgment  is  an 
equitable  lien  upon  the  land  fraudu- 
lently conveyed,  and  that  the  creditor 
having  such  lien  is  entitled  to  levy 
upon  and  sell  such  real  estate  dis- 
charged and  untrammeled  from  the 
cloud  upon  it  caused  by  the  fraudulent 
conveyances. 

See  also  Fleming  v.  Grafton,  54  Miss. 
79,  and  the  cases  cited  infra,  in  sup- 
port of  the  sufficiency  of  a  judgment 
as  a  prerequsite  without  showing  the 
issuance  of  an  execution  and  its  return 
nulla  bona. 

The  Object  of  setting  aside  a  fraudu- 
lent conveyance  of  land  is  to  present  a 
clear  title  to  bidders  at  the  execution 
sale,  and  thereby  realize  the  full  value 
of  the  property. 

Alabama. — Planters',  etc.,  Bank  v. 
Walker,  7  Ala,  926;  Dargan  v.  Waring, 
II  Ala,  988. 

Georgia. — Thurmond  v.  Reese,  3 
Ga.  449. 


Illinois. — M'Dowell  v.  Cochran,  11 
111.31. 

Mississippi.— rVa.r\.^e.  r.  Mathews,  53 
Miss.  140;  Gallman  v.  Perrie,  47 
Miss.  131. 

North  Carolina. — Frank  v.  Robin- 
son, 96  N.  Car.  28. 

New  Jersey. — Dunham  v.  Cox,  10 
N.  J.  Eq.  437;  Robert  v.  Hodges,  16  N, 
J.  Eq.  299. ' 

Neiv  Torh. — Shaw  v.  Dwight,  27  N. 
Y.  244. 

Texas. — Shirlej'  v.  Waco  Tap  R. 
Co.,  78  Tex.  131;  Cassaday  x.  Ander- 
son, 53  Tex.  527.^ 

Wisconsin. — Gates  v.  Boomer,  17 
Wis.  455. 

United  States. — Jones  v.  Green,  i 
Wall.  (U.  S.)  330;  Kittel  r.  Augusta, 
etc.,  R.  Co.,  65  Fed.  Rep.  859. 

1.  Chardavoyne  v.  Galbraith,  Si 
Ala.  521;  Stone  v.  Anderson,  26  N.  H. 
^06;    Zelnicker    v.    Brigham,   74  Ala. 

598. 

2,  District  of  Columbia. — Fecheimer 
V.  Hollander,  6  Mackey  (D.  C.)  512, 
wherein  Merrick,  J.,  says  that  the 
creditor  should  not  be  put  to  the  incon- 
venience of  giving  an  indemnifying 
bond  which  the  marshal  would  require 
before  he  would  sell  the  premises. 

Georgia. — Lathrop  v.  McBurney,  71 
Ga.  815.  See  also  Jones  -'.  Dougherty, 
10  Ga.  273. 

Idaho. — Martin  v.  Atchison,  2  Idaho 
590,  wherein  the  court  reasons  that  the 
remedy  by  an  execution  sale  is  not 
adequate,  because  no  one  would  pur- 
chase the  propert}-  at  anything  over  a 
nominal  sum,  and  the  result  would  be 
that  the  creditor  would  be  compelled 
to  buy  in  the  property  and  then  bring 
an  action  to  clear  the  cloud  against  the 
title. 

Kentucky. — Lillard  t'.  M'Gee,  4  Bibb 
(Ky.)  165. 

Mississippi. — Fowler  v.  McCartney, 
27  Miss.  509;  Abbey  t-.  Commercial 
Bank,  31  Miss.  434. 
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Personal  Property. — The  jurisdiction  is  not  confined  to  fraudulent 
conveyances  of  real  estate,  but  extends  as  well  to  fraudulent  sales 
or  transfers  of  personal  property.* 


New  Hampshire. — Towle  v.  Janvrin, 
<iX  N.  H.605;  Dodge  t-.  Griswold,  8  N. 
H.  425. 

New  Jersey. — Cook  v.  Johnson,  12 
N.  J.  Eq.  51. 

New  York. — Gillett  v.  Staples,  16 
Hun  (N.  Y.)  c^S'j,  foUotving  Todd  v. 
Crooke,  4  Sandf.  (N.  Y.)  694. 

North  Carolina. — Frank  v.  Robinson, 
96  N.  Car.  28,  wherein  the  court  saj'S  : 
*'  While  it  is  true  that  property  liable 
to  final  process  and  fraudulently  alien- 
ated by  the  debtor  is  exposed  to  the 
creditor's  direct  access  in  suing  out 
execution,  it  is  equally  true  that  when 
he  has  obtained  judgment  and  issued  a 
fruitless  execution,  he  may  ask  the 
court  to  adjudge  the  fraud  and  pro- 
nounce the  nullity  of  the  assignment, 
so  that  a  good  title  may  be  sold  and  full 
value  obtained."  Citing  Clark  v. 
Banner,  i  Dev.  &  B.  Eq.  (N.  Car.)  608; 
Bethell  v.  Wilson,  i  Dev.  &  B.  Eq.  (N. 
Car.)  610. 

See  also  McRary  v.  Fries,  4  Jones  Eq. 
(N.  Car.)  234. 

Pennsylvaliia. — Boyle  v.  Thomas,  i 
Chest.  Co.  Rep.  (Pa.)  117.  But  see 
Girard  Nat.  Bank  v.  Maguire,  39  Leg. 
Int.  (Pa.)  168. 

Texas. — Gaines  v.  National  Exch. 
Bank,  64  Tex.  18;  Lynn  t'.  LeGierse, 
48  Tex.  138. 

Wisconsin. — PierstofT  r.  Jorges,  86 
Wis.  128,  wherein  it  was  determined 
that  the  creditor  might  prosecute  a  bill 
to  set  aside  a  fraudulent  conveyance, 
notwithstanding  the  fact  that  the  prop- 
erty fraudulently  convej'ed  still  re- 
mained in  the  open  possession  of  the 
debtor. 

Statutes  expressly  authorizing  the 
sale  of  the  property  fraudulently  con- 
veyed, under  an  execution,  do  not  oust 
equity  of  its  jurisdiction  to  set  aside 
fraudulent  conveyances.  Abbey  v. 
Commercial  Bank,  31  Miss.  434;  Cook 
V.  Johnson,  12  N.  J.  Eq.  51;  McRary  ^>, 
Fries,  4  Jones  Eq.  (N.  Car.)  233; 
Planters',  etc..  Bank  v.  Walker,  7  Ala. 
926;  Chardavoyne  f.  Galbraith,  81  Ala. 
521;  Phillips  V.  Wesson,  16  Ga.  137; 
Scott  V.  Indianapolis  Wagon  Works, 
48  Ind.  75,  wherein  jurisdiction  was 
entertained  to  set  set  aside  a  fraudulent 
assignment  of  corporate  stock;  Gordon 
V.  Lowell,  21  Me.  251;  Myers  v.  Amey, 


21  Md,  302 ;  Hadden  v.  Spader,  20 
Johns.  (N.  Y.)  554. 

1.  Smead  v.  Williamson,  16  B.  Mon. 
(Ky.)  492  ;  and  Carr  v.  Parker,  10  Mo. 
App.  364,  wherein  jurisdiction  was 
entertained  to  set  aside  fraudulent  trans- 
fers of  boats.  See  also  MoCloskv  v. 
Stewart,  63  How.Pr.  (N.  Y.C.PI./137, 
10  Daly  (N.Y.)  496.  In  this  case,  it 
being  contended  by  the  defendants  that 
a  creditors' bill  is  not  the  proper  remedy 
to  reach  personal  property  fraudulently 
conveyed  by  the  debtor,  Van  Brunt,  J., 
said:  "  Various  authorities  have  been 
cited  by  the  defendants  to  support  the 
*  *  *  proposition,  which,  although  it 
may  seem  to  be  established  by  certain 
dicta,  has  never  been  sustained  by  any 
direct  decision,  and  in  the  only  deci- 
sions where  the  question  has  come  up 
with  reasonable  directness,  the  con- 
trary position  has  been  held.  The  re- 
sult of  a  rule  such  as  has  been  claimed 
upon  the  part  of  the  defendants  to  have 
been  established  in  the  case  of  a  cred- 
itor who  was  unable  to  indemnify  the 
sheriff,  would  deprive  him  of  every 
opportunity  that  he  might  have  to 
attack  a  fraudulent  conveyance.  If 
the  judgment  debtor  should  be  so 
fortunate  as  to  have  a  creditor  who  was 
not  able  to  indemnify  the  sherilf  in 
order  that  he  might  compel  him  to  make 
a  levy,  such  debtor  might  make  any 
transfer  of  his  property,  no  matter 
how  fraudulent,  and  the  judgment  cred- 
itor would  be  remediless." 

See  further,  Gullickson  v.  Madsen, 
87  Wis.  19,  wherein  the  court  uses  the 
following  language :  "The  creditor  in 
such  case  encounters  at  the  outset  a 
fraudulent  obstruction  to  his  rights, 
placed  thei-e  to  defeat  or  hinder  and 
delay  him,  and  under  it  another  claim- 
ant to  the  property  appears  under  an 
instrument  ordinarily  valid  on  its  face, 
and  warns  the  sheriff  not  to  interfere, 
under  peril  of  an  action  for  damages. 
He,  in  turn,  in  the  exercise  of  a  just 
degree  of  prudence,  requires  indemnity. 
This  hinders  and  embarrasses  the  cred- 
itor, and,  indeed,  he  may  not  be  able 
to  give  it,  so  that  the  fraudulent  creditor 
and  mortgagee  keep  him  effectually  at 
bay." 

But  see  contra,  Stoddard  7'.  McLane, 
56    Mich.  II,  wherein  doubt    was    ex- 
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Liens  and  Incumbrances. — Such  jurisdiction  extends  also  to  the 
removal  of  liens  or  incumbrances  which  have  been  fraudulently- 
interposed  to  prevent  the  sale  of  property  at  a  fair  value  under 
execution.* 

b.  Statutes  Conferring  Jurisdiction. — The  power  of 
chancery  to  grant  such  relief  does  not  rest  on  any  statute,  but,  as 
has  been  said,  is  a  part  of  the  common-law  jurisdiction  of  the  court,* 
and  statutes  expressly  conferring  such  jurisdiction  merely  afifirm 
the  common  law.^ 


pressed  as  to  whether  a  creditor  who 
has  levied  an  execution  on  personal 
property  fraudulently  conveyed,  should 
be  permitted  to  go  into  equity  to  sub- 
ject the  same  to  the  payment  of  his 
judgment ;  Cooley,  J.,  saying :  "  In 
general,  liens  obtained  by  levy  of  exe- 
cutions on  personalty  do  not  require 
the  aid  of  equity  for  their  enforcement, 
and  alleged  fraudulent  transactions 
which  affect  them  are  best  investigated 
in  the  courts  of  law." 

1.  Folkes  V.  Hayden,  29  Miss.  123. 

Fraudulent  Judgments. — In  the  fol- 
lowing cases  the  jurisdiction  of  equity 
to  remove  judgments  confessed  in  fraud 
of  creditors,  or  otherwise  fraudulently 
obtained  or  kept  alive,  is  maintained: 
Arrington  -'.  Sherry,  5  Cal.  513, 
"wherein  it  was  determined  that  the 
creditor's  remedy  is  bv  a  resort  to 
chancery,  and  not  by  a  motion  to  va- 
cate the  judgment,  addressed  to  the 
court  in  which  it  was  rendered  ;  Shaw 
V.  D wight,  27  N.  Y.  244. 

See  also  National  Broadway  Bank 
V.  Wessell  Metal  Co.,  59  Hun  (N.  Y.) 
470,  wherein  it  was  determined  that 
proceedings  instituted  by  a  director  of 
a  corporation  upon  a  judgment  con- 
fessed in  his  favor  upon  a  valid  claim 
to  sell  the  property  of  the  corporation 
at  an  inadequate  price,  and  thereby 
prevent  a  creditor  who  had  previously 
instituted  an  action  against  the  corpora- 
tion from  obtaining  a  preference  over 
other  creditors  of  the  corporation,  con- 
stituted a  transfer  of  the  property  of 
the  corporation  in  contemplation  of 
insolvency  in  violation  of  Rev.  Stat.  N. 
Y.,  pt.  I,  c.  18,  tit.  4,  §  4. 

See  further,  Meier  v.  Waco  State 
Bank  (Tex.  Civ.  App.  1894),  27  S.  W. 
Rep.  881,  in  support  of  the  jurisdiction 
of  equity  to  set  aside  judgments  ren- 
dered in  collusive  attachment  suits;  and 
Martin  v.  Atchison,  2  Idaho  590. 

Mortgages. — In  Mann  -•.  Appel,  31 
Fed.  Rep.  378,  jurisdiction  to  set  aside 


mortgages  to  secure  fictitious  debts  was 
maintained. 

See  also,  to  the  same  eflfect,  Stowell 
7'.  Haslett,  5  Lans.  (N.  Y.)  380,  wherein 
the  court  said:  "No  question  is  made 
that  the  action  is  not  properly  brought,, 
if  the  facts  stated  in  the  complaint  are 
established  by  the  evidence.  It  is  a 
remedy  which  a  court  of  equity  will, 
always  give  in  aid  of  the  Ifen  of  a  judg- 
ment, and  to  enable  the  judgment 
creditor  to  enforce  his  lien." 

See  further  Warner  v.  Blakeman,  4. 
Keyes  (N.  Y.)  487,  in  support  of  the 
jurisdiction  of  equity  to  grant  relief  to 
a  judgment  creditor  where  a  mortgage 
is  fraudulently  kept  alive  after  it  has 
been  paid. 

Audita  Querela. — The  remedy  by  the 
writ  of  audita  querela^  which,  if  it 
exists  at  all,  is  out  of  use,  and  by 
which  a  party  having  the  legal  title  tO' 
land  may  obtain  relief  against  disturb- 
ance thereof  by  one  claiming  to  have  a 
judgment  or  recognizance  binding  such 
land,  is  not  available  to  a  judgment 
creditor  who  seeks  the  cancellation  of  a 
prior  judgment  that  has  been  paid,  and 
will  not  debar  him  from  obtaining 
equitable  relief.  Shaw  v.  Dwight,  27 
N.  Y.  244. 

2.  /'er  Mullin,C.  J.,  in  McCaflfrev  f. 
Hickey,  66  Barb.  (N.Y.)  4S9.  See  also 
Chardavoyne  v.  Galbraith,  81  Ala.  521. 

3.  Alder)  v.  Gibson,  63  N.  H.  12, 
wherein  Gen.  Laws  N.  H.,  c.  209,  §  3,. 
authorizing  a  suit  in  equity  to  be 
brought  by  a  judgment  creditor  whose 
execution  has  been  issued  and  returned 
unsatisfied,  to  reach  property  conveyed 
"by  a  debtor  in  fraud  of  his  creditors, 
etc.,  was  held  to  be  merely  an  affirm- 
ance of  common  law,  citing  Bay  State 
Iron  Co.  V.  Goodall,  39  N.  H.  223 

Statute  Authorizing  Discovery  and 
Subjection  of  Intangible  Personal  Prop- 
erty.— In  Lore  v.  Getsinger,  7  N.  f.  Eq. 
191,  it^  was  held  that  a  statute  (Rev.. 
Stat.     N.     J.  921)   providing  that   the 
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c.  Suits  by  Purchasers  at  Execution  Sales.— According 
to  the  weight  of  authority,  a  creditor  who,  instead  of  filing  a  bill 
to  set  aside  the  fraudulent  conveyance,  has  sold  the  premises  un- 
der an  execution  and  purchased  them,  may  go  into  equity  after 
such  purchase  and  have  the  fraudulent  conveyance  set  aside,'  al- 
though his  right  to  do  so  has  been  questioned  and  ably  debated.^ 


creditor  might  discover  and  reach  any 
property  or  thing  in  action  belonging 
to  the  defendant,  and  anv  property, 
money,  or  thing  in  action  due  to  him  or 
held  in  trust  for  him,  etc.,  in  no  man- 
ner affected  the  law  as  to  the  rights  of 
the  creditor  against  fraudulent  convey- 
ances of  property  that  might  be  reached 
by  execution. 

I.  California. — Hager  v.  Shindler,  29 
Cal.  48,  wherein  Shafter,  J.,  says: 
"  The  bills  brought  upon  the  principle 
of  qiitatim  et ;  that  is,  for  fear  that  the 
deeds  may  be  vexatiously  or  injuriously 
used  against  the  plaintiff  when  the  evi- 
dence to  impeach  them  may  have  been 
lost.  The  justice  invoked  is  not 
remedial,  so  much  as  precautionary  or 
preventive.  If  an  instrument  ought 
not  to  be  used  or  enforced,  it  is  against 
conscience  for  the  party  holding  it  to 
retain  it,  since  he  can  retain  it  only  for 
some  sinister  purpose.  If  it  is  a  deed 
purporting  to  convey  lands  or  other 
hereditaments,  its  existence  in  an  un- 
canceled state  necessarily  has  a  ten- 
dency to  throw  a  cloud  over  the  title, 
and  it  is  always  liable  to  be  applied  to 
improper  purposes.  Preventive  justice 
is  what  is  needed,  and  a  court  of  law 
has  no  power  to  administer  it." 

Indiana. — Frakes  f.  Brown,  2  Blackf. 
(Ind.)  295.  But  the  opinion  in  this  case, 
as  stated  in  Smith  v.  Cockrell,66  Ala. 
So,  contains  no  argument  in  support  of 
chancery  jurisdiction,  and  the  record 
does  not  show  who  was  in  possession, 
whether  the  purchaser  at  the  execution 
sale  or  the  fraudulent  vendee. 

In  Iowa,  by  statute,  a  judgment  is  a 
lien  upon  the  real  estate  of  the  defend- 
ant, including  all  his  rights  thereto  and 
interest  therein,  equitable  as  well  as 
legal,  and  a  judgment  creditor  may 
sell,  under  execution,  land  which  the 
debtor  has  fraudulently  conveyed,  and 
when  he  becomes  a  purchaser  he  may 
file  his  bill  in  equity  to  quiet  the  title. 
Harrison  v.  Kramer,  3  Iowa  561. 
See  also  Pearson  v.  Maxfield,  51 
Iowa  76,  wherein  the  right  of  a  cred- 
itor after  he  had  purchased  the  prem- 
ises at  an  execution'sale  to  maintain  an 


action  to  set  aside  a  fraudulent  convey- 
ance was  not  questioned. 

Maine. — Davis  v.  Walton,  80  Me.  461. 

Mississippi. — Gallman  v.  Perrie,  47 
Miss.  I-:; I. 

In  Missouri,  the  jurisdiction  is  firmly 
established.  Lionberger  v.  Baker,  58 
Mo.  447,  wherein  it  is  declared  that  the 
creditor  may  institute  a  suit  to  set  aside 
the  fraudulent  deed,  or  may  sell  the 
land  under  execution  before  the  ascer- 
tainment of  the  debtor's  interest,  and 
then  set  aside  the  fraudulent  deed  ;  but 
the  court  adds,  "  it  is  to  be  regretted 
that  the  former  course  is  not  more  fre- 
quently pursued,  and  thereby  avoid 
the  sacrifice  of  property  and  specula- 
tion attending  such  execution  sales. 
*  *  *  But  the  right  of  the  creditor  to 
pursue  either  course  is  well  established 
in  this  state." 

New  Jersey. — In  King  v.  Storey,  19 
N.  J.  Eq.  83,  jurisdiction  was  exercised 
without  any  question  as  to  the  right  of 
the  purchaser  to  maintain  the  ac- 
tion. 

New  York. — In  Erickson  v.  Quinn, 
i5Abb.  Pr.  N.  S.  (N.  Y.  Ct.  App.) 
166,  it  was  determined  that  the  plain- 
tiff in  a  suit  to  set  aside  a  fraudulent 
conveyance  of  land  might,  pending 
such  suit,  sell  the  land  on  execution 
and  purchase  the  land  himself,  and  pro- 
ceed with  his  suit  for  the  purpose  of 
removing  the  cloud  upon  his  title. 

South  Carolina. — In  Charleston  Bank 
V.  Dowling  (S.  Car.  1896),  23  S.  E. 
Rep.  9S2,  it  was  determined  that  a 
creditor  who,  at  an  execution  sale,  bid 
off  land  fraudulently  conveyed  and 
who,  by  reason  of  the  fact  that  he  had 
not  received  the  sheriff's  deed  could  not 
maintain  ejectment,  was  entitled  to 
equitable  relief. 

Texas. — Lehmberg  v.  Biberstein,  51 
Tex.  457;  Lynn  7'.  LeGierse,  48  Tex. 
138.  In  the  latter  case  the  court  says: 
"If  the  result  of  the  attempted  fraud 
has  been  the  sale  of  the  land  at  much 
less  than  its  value,  the  parties  have 
brought  the  loss  upon  themselves," 
citing  Castro  v.  lilies,  22  Tex.  480; 
Wood  V.  Chambers,  20  Tex.  247  ;  Han- 
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In  Alabama,  Michigan,  and  North  Carolina,  the  courts  refuse  to 
entertain  such  bills,  on  the  ground  that  it  would  be  inequitable  to 
allow  the  sale  to  be  made  under  an  execution  while  there  is  a 
cloud  upon  the  title  by  which  the  market  value  of  the  property  is 
affected,  and  afterwards  to  remove  the  incumbrance  ;  and  because, 
when  the  purchaser  is  not  in  possession,  the  remedy  by  ejectment 
is  considered  adequate.* 


cock  V.  Horan,  15  Tex.  507.  See  also 
Hart  V.  Rust,  46  Tex.  573. 

Property  Fraudulently  Furcliased  in 
Name  of  Volunteer. — Where,  by  stat- 
ute, an  execution  may  be  levied  upon 
property  which  the  debtor  has  pur- 
chased and  fraudulently  procured  to  be 
conveyed  to  athird  person,  the  creditor 
may  purchase  such  property  at  an  exe- 
cution sale  and  then  go  into  equity  to 
obtain  title.  O'Connell  v.  Tanej',  16 
Colo.  353.  See  also  Jordan  v.  Busch- 
meyer,  97  Mo.  94;  Bobb  v.  V^oodward, 
50  Mo.  95  ;  Herrington  v.  Herrington, 
27  Mo.  560;  Zoll  V.  Soper,  75  Mo.  460; 
Godbold  V.  Lambert,  8  Rich.  Eq.  (S. 
Car.)  155. 

But  unless  the  levy  of  an  execution 
upon  property  so  situated  is  authdrized 
by  statute,  creditors  should  resort 
primarily  to  equity.  Carlisle  t'.  Tindall, 
49  Miss.  229;  Everett  v.  Raby,  104  N. 
Car.  479.  In  the  latter  case  it  was  de- 
termined that  since  the  complaint  was 
■wholly  without  equity,  the  defendant, 
although  he  filed  no  answer,  was  en- 
titled to  have  set  aside  a  judgment  ren- 
dered in  accordance  with  the  prayer  of 
the  complaint. 

See  also  Jimmerson  v.  Duncan,  3 
Jones  (N.  Car.)  537,  and  Page  v.  Good- 
man, 8  Ired.  Eq.  (N.  Car.)  16,  in  which 
case  it  was  determined  that  Act  N. 
Car.  1812,  authorizing  the  sale  under 
execution  of  property  held  in  trust,  did 
not  apply  to  trusts  infected  with  fraud, 
in  respect  to  which  the  court  would 
not  act  at  the  instance  of  the  cestui  que 
trust. 

1.  Smith  V.  Cockrell,  66  Ala.  64.  In 
this  case,  it  being  argued  "  that  the 
fraudulent  deed,  if  left  outstanding, 
maj'  be  the  foundation  of  a  suit  at 
some  future  day,  which  the  complain- 
ant may  be  called  on  to  defend  when 
his  sources  of  evidence  are  lost  by 
lapse  of  time,  or  by  the  death  or  ab- 
sence of  witnesses,"  Stone,  J.,  in  deliv- 
ering jthe  opinion  of  the  majority  of 
the  court,  said:  "  First.  This  is  the  pre- 
cise ground  on  which  courts  of  equity 
rest  their  jurisdiction  to  remove  clouds 


from  title,  and  such  bills  can  only  be 
maintained  by  parties  who  are  iti  pos- 
session. They  alone  need  such  reme- 
dial assistance,  for  they  alone  are  -with- 
out power  to  institute  a  suit  at  law,  and 
thus  test  the  relative  strength  of  the 
rival  titles.  Second.  If  such  purchaser 
at  sheriff's  sale  can  maintain  a  bill  to 
havesuch  fraudulent  deed  canceled  as  a 
cloud  on  his  title,  it  must  be  on  the 
ground  that  a  verdict  and  judgment  in 
his  favor,  pronouncing  his  title  supe- 
rior to  that  of  his  adversary,  and  put- 
ting him  in  possession,  fail  to  secure  to 
him  all  he  is  entitled  to.  If  this  be  so, 
then  such  bill  would  be  maintainable 
as  well  after  as  before  recovery  at  law. 
Indeed,  better  after  recovery,  for  then 
complainant  would  be  in  possession 
— an  important  element  in  every  claim 
to  have  a  cloud  removed  from  title. 
Third.  The  establishment  of  such 
principle  would  render  two  suits — one 
at  law,  and  one  in  equity — proper,  if 
not  necessary,  in  all  cases  where  the 
adversary'  parties  have  each  a  claim  of 
title  not  void  on  its  face;  or,  what  is  a 
more  marked  anomaly,  -would  open  the 
door  of  the  Chancery  Court  for  the 
trial  of  all  ejectment  suits  betxveen  par- 
ties thus  circumstanced,  on  the  familiar 
and  w^ell-defined  principle  that  that 
court,  acquiring  jurisdiction  for  one  le- 
gitimate purpose,  will  generally  retain 
the  case,  and  administer  complete  re- 
lief, without  turning  the  parties  over 
to  the  delaj'  and  expense  of  an  inde- 
pendent suit  at  law." 

MicMgan. — Marshall  v.  Blass,  82 
Mich.  518.  See  also  Cranson  v.  Smith, 
47  Mich.  189,  wherein  Marston,  C.  J., 
says:  "At  the  time  the  levy  and  sale 
was  made  under  the  execution,  com- 
plainant, the  judgment  creditor,  had 
full  and  ample  knowledge  of  the  con- 
veyance, *  *  *  the  deed  having  been 
duly  recorded.  Tlie  complainant  did 
not  then,  although  he  had  an  un- 
doubted right  to,  file  his  bill  in  aid  of 
his  execution,  and  if  the  conveyance 
was  fraudulent  have  it  set  aside,  thus- 
restoring  and  revesting  the  legal    title: 
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d.  Suits  TO  Reach  Property  Fraudulently  Purchased 
IN  Name  of  Volunteer. — Where  the  debtor,  for  the  purpose  of 
delaying  and  defrauding  his  creditors,  purchases  land;  and  fraudu- 
lently procures  a  conveyance  to  be  made  to  a  third  person,  in- 
stead of  himself,  equity  has  ample  jurisdiction  to  subject  the 
property  so  purchased  to  the  payment  of  creditors ;  and  in  some 
states  this  jurisdiction  is  expressly  conferred  by  statutes.^ 


in  his  judgment  debtor,  and  thus  en- 
able intending  purchasers  to  compete 
with  him  at  the  sale.  He  preferred  to 
leave  the  matter  not  only  in  doubt  as 
to  the  fraudulent  character  of  the  con- 
veyance, but  thereby  to  prevent  any 
person  from  bidding  against  him,  as 
purchasers  under  the  levy  made  and 
interest  sold  could  not  have  moved  to 
have  the  conveyance  declared  void. 
The  complainant  could  not  thus  ac- 
quire the  title  and  then  come  into  a 
court  of  equity  and  ask  to  have  the 
deed  set  aside.  He  is  too  late  and  has 
no  standing  in  this  court  for  such  a 
purpose.  He  should  have  filed  his  bill 
after  the  levj-  and  in  aid  of  his  execu- 
tion, so  that  a  fair  sale  of  the  premises 
could  have  been  had."  And  the  remark 
of  Christiancy,  J.,  in  Trask  -■.  Green, 
9  Mich.  368,  that  the  creditor  "  may, 
doubtless,  file  his  bill  in  a  proper  case 
after  sale  to  remove  the  cloud  created 
by  the  fraudulent  conveyance,"  was  de- 
clared to  be  uncalled  for.  On  a  motion 
for  rehearing  (Cranson  zk  Smith,  47 
Mich,  647),  it  was  said,  "  If  the  judg- 
ment creditor  is  entitled,  of  strict  legal 
right,  to  proceed  to  the  sale  when  the 
title  of  record  is  not  in  the  judgment 
debtor,  and  when  competition  at  the 
sale  will  be  precluded  by  that  fact,  it  is 
no  more  than  justice  to  leave  him  to 
rely  upon  the  strict  legal  right,  and  to 
refuse  eauitable  assistance  in  perfecting 
a  sale  mat  ought  not  to  have  been 
made  under  the  circumstances."  See 
further  Messmore  i^  Huggard,46  Mich. 
558.  But  see,  contra,  an  obiter  dictum 
in  Cleland  v.  Taylor,  3  Mich.  202, 
wherein  the  question  was  whether  the 
purchaser  was  entitled  to  have  the 
fraud  inquired  into  in  an  action  of 
ejectment. 

North  Carolina. — Thigpen  v.  Pitt,  i 
Jones  Eq.  (N.  Car.)  49,  wherein  the 
opinion  of  the  majority  of  the  mem- 
bers of  the  court  was  based  upon  the 
ground  that  the  plaintiff  could  success- 
fully defend  or  prosecute  an  action  of 
ejectment,  according  to  whether  he-was 
or  was  not  in  possession,  and  upon  the 
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further  ground  that  it  would  be  in- 
equitable to  permit  him,  after  having 
purchased  the  premises  with  knowledge 
of  the  cloud  upon  the  title,  for  an  in- 
adequate price,  by  a  suit  in  equity 
to  obtain  the  title  to  the  land,  and 
deprive  other  creditors  of  their 
rights  to  resort  to  it.  Nash,  C.  J.,  de- 
livered an  able  dissenting  opinion,  ad- 
mitting that  he  was  unable  to  find  any 
precedent  for  such  a  suit  in  England 
or  the  United  States,  except  Frakes  v. 
Brown,  2  Blackf.  (Ind.)  295,  and  com- 
bated the  argument  of  his  associates 
that  it  would  be  inequitable  to  permit 
the  plaintiff  to  maintain  the  suit,  by 
pointing  out  that  the  plaintilT,  instead 
of  selling  the  premises  under  an  execu- 
tion, might  have  brought  a  creditor's 
bill  for  his  own  benefit,  and  that  the 
fund  would  not  have  become  a  joint 
one  if  the  other  creditors  had  not 
chosen  to  prosecute  their  rights,  and 
he  cited  the  case  of  Bennet  v.  Mus- 
grove,  2  Ves.  51,  wherein  Lord  Hard- 
wicke  said  that  a  subsequent  purchaser 
for  an  equitable  consideration,  desir- 
ing to  get  the  better  of  a  voluntary 
fraudulent  conveyance,  which  is  at- 
tended with  actual  fraud,  may  go  to 
law  by  ejectment  and  recover  the  pos- 
session, or  resort  to  equity  to  have  the 
conveyance  set  aside.  Walker  v.  Bur- 
rows, I  Atk.  94,  and  Oxley  and  Lee,  i 
Atk.  625,  were  also  cited,  wherein 
Lord  Hardwickedeclared  the  principle 
that  a  purchaser  from  a  fraudulent 
grantor  or  donor  will  be  aided  by  a 
court  of  equity  in  protecting  his  title, 
although  he  purchase  with  full  notice 
of  the  fraudulent  conveyance. 

See  also  Dobson  v.  Erwin,  i  Dev.  & 
B.  (N.  Car.)  569,  wherein  the  court, 
without  determining  whether  the 
plaintiff  might  have  resorted  to  equity, 
held  that  he  was  entitled  to  maintain 
ejectment. 

1.  Colorado. — In  O'Connell  x'.  Taney, 
16  Colo.  353,  it  was  determined  that 
under  a  statute  (Gen.  Stat.,  §  83),  pro- 
viding that  every  interest  in  land, 
whether  legal  or  equitable,  might  be 
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Grounds  upon  Which  Jurisdiction  is  Assumed. — Where  a  creditor  pays  for 
land  and  has  the  same  conveyed  to  another,  a  court  of  equity  will 


sold  under  execution,  a  creditor  had 
his  choice  of  two  remedies,  either  to  go 
into  equity  in  the  first  instance  to 
reach  the  interests  of  the  debtor  in 
land  which  lie  had  purchased  and 
caused  to  be  conveyed  to  his  wife,  or  to 
cause  an  execution  to  be  levied  and  to 
purchase  the  interest  of  the  debtor  in 
the  land  at  the  execution  sale,  and  then 
go  into  equity  to  have  such  interest 
determined.  The  former  course  was 
recommended  as  the  better,  for  the 
reason  that  until  the  interests  of  the 
judgment  debtor  in  the  property  had 
been  established  by  a  court  of  com- 
petent jurisdiction,  a  sale  would  not 
be  likely  to  result  in  any  substantial 
diminution  of  the  creditor's  claim. 

Delaware. — Newell  v.  Morgan,  2 
Harr.  (Del.)  225. 

Florida. —  Robinson  v.  Springfield 
Co.,  21  Fla.203,  wherein  it  is  said  that, 
although  this  device  to  defraud  cred- 
itors is  considered,  by  at  least  some  of 
the  courts,  not  to  be  within  the  statute 
of  fraudulent  conveyances,  yet  the  juris- 
diction of  equity  is  ample.    ' 

Illinois.— Mitchell  v.  Byrns,67  111.  522. 

Indiana. — Eiler  t7.  Crull,  112  Ind.  318, 
wherein  the  court  says:  "When  a 
debtor  purchases  property  and  pays  the 
consideration  therefor  out  of  money 
which  might  have  been  subjected  to  • 
the  payment  of  his  debts,  and  takes 
the  title  to  the  property'  so  paid  for  in 
tlie  name  of  a  volunteer,  for  the  pur- 
pose of  defrauding  his  cretlitors,  the 
latter  have  a  right  to  subject  property 
so  paid  for,  unless  at  the  time  the  con- 
veyance was  taken,  or  when  the  suit 
was  commenced,  the  debtor  had  a  suf- 
ficient amount  of  other  property  subject 
to  execution,  so  that  the  creditors 
might  have  collected  their  debts  by  the 
ordinary  processes  of  the  court,  with- 
out resorting  to  the  property  so  con- 
veyed, or  unless  the  debtor  is  entitled 
to  hold  the  property  exempt  from  ex- 
ecution." Se^  also  Demaree  v.  Dris- 
kill,  3  Blackf.  (Ind.)  115. 

Maine.— By  Rev.  Stat.  Me.,  c.  61,  §  i, 
when  payment  for  property  conveyed 
to  a  wife  is  made  by  her  husband,  the 
property  "may  be  taken  as  the  prop- 
erty of  her  husband  to  pay  his  debts 
contracted  before  such  purchase."  The 
jurisdiction  of  equity  to  subject  such 
property  has  been  maintained  in  the 
following  cases': 


Hamlen  v.  McGillicudd}',  62  Me.  268, 
wherein  it  was  determined  that  the 
creditor  need  not  levy  an  execution 
upon  the  premises. 

Call  t'.  Perkins,  65  Me.  439,  wherein 
the  husband  paid  for  land  and  procured 
it  to  be  conveyed  to  his  wife  before  the 
complainant's  debt  accrued,  and  it  was 
held  that  the  land  could  not  be  taken 
on  execution,  and  that  a  resort  to 
equity  was  necessary.  See  also  Augus- 
ta Sav.  Bank  v.  Crossman  (Me.  1886),  7 
Atl.  Rep.  396;  Lo\v  V.  Marco,  53  Me. 
45 ;  Des  Brisay  v.  Hogan,  53  Me.  554 ; 
Webster  v.  Folsom,  58  Me.  230; 
Warner  v.  Moran,  60  Me.  227. 

Maryland. — Warner  f.  Dove,  33  Md. 
579,  wherein  the  court  says:  "There 
can  be  no  doubt  of  the  right  of  these 
creditors  to  the  remedy  the}'  seek,  pro- 
vided the  allegations  of  their  bill  are 
sustained  by  sufficient  proof." 

Michigan. — Harwood  v.  Underwood, 
28  Mich.  427.  See  also  Thayer  v. 
Swift,  Harr.  (Mich.)  430. 

Mississippi. — Carlisle  v.  Tindall,  49 
Miss.  229,  wherein  the  court  says : 
"  There  has  been  a  difference  in  the 
courts  as  to  the  precise  ground  and  prin- 
ciple upon  whicli  equity  proceeds  to 
reach  and  subject  property  thus  situated 
to  creditors.  This  much  seems  to  have 
been  concurred  in:  That  if  the  cir- 
cumstances clearly  indicate  that  the 
provision  for  the  wife  was  contrived 
and  intended  to  evade  the  just  demands 
of  creditors,  then  to  the  extent  of  the 
debtor's  means  thus  employed,  the 
grantee  shall  be  esteemed  as  holding 
the  property  in  trust  for  the  creditors." 

See  also  Winters  v.  Claitor,  54  Miss. 
341,  in  which  case  it  is  said^that  the 
grantees  will  be  esteemed  as  trustees 
for  creditors. 

Missouri. — Peay  v.  Sublet,  i  Mo'.  449. 
See  also  Jordan  -'.  Buschmeyer,  97  Mo. 
94,  wherein  a  bill  was  entertained  by  a 
creditor  who  had  purchased  property' 
so  situated  at  an  execution  sale,  with- 
out any  question  as  to  the  jurisdiction 
of  the  court. 

New  Jersey. — Haggerty  v.  Nixon,  26 
N.  J.  Eq.  42.  See  also  Williams  f. 
Michenor,  11  N.  J.  Eq.  520,  wherein 
the  bill  was  brought  by  a  creditor  who 
had  attached  the  interest  of  the  debtor 
in  land  which  he  had  paid  for  and 
caused  to  be  conveyed  to  his  wife. 

New  York. — Watson    v.    LeRow,   6 
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enforce  payment  of  judgments  out  of  such  land,  not  upon  the  idea 
that  they  are  liens  on  the  land,  but  because  the  debtor  has  re- 
sorted to  a  shift  and  device  to  hide  and  conceal  his  means  from 
his  creditors ;  and  the  grantees  under  the  deeds  will  be  esteemed 
as  trustees  for  creditors.^ 

3.  Suits  to  Subject  Property  Not  Reachable  by  Execution — (a)  In  the 
Absence  of  Statute. — It  has  finally  become  the  settled  doctrine  in 
England,  after  various  conflicting  decisions  upon  the  question, 
that,  aside  from  acts  of  Parliament  authorizing  choses  in  action, 
equitable  interests  and  other  property  not  reachable  by  execution, 
to  be  subjected  to  the  payment  of  judgments,  bills  in  chancery 
to  reach  such  property  are  not  maintainable.* 


Barb.  (N.  Y.)  481,  decided  under  i  Rev. 
Stat.  N.  Y.  728,  §§  51,  52,  providing  that 
when  land  is  conveyed  to  another  than 
the  person  who  paid  the  consideration 
therefor,  no  trust  shall  result  for  the 
benefit  of  the  person  who  paid  the  con- 
sideration, but  only  in-  favor  of  his 
creditors.  It  was  determined  that  the 
trust  so  resulting  was  an  equitable 
interest  which  might  be  reached  in 
equity.  See  also  Stokes  v.  Amerman 
(Supreme  Ct.),  7  N.  Y.  Supp.  733. 

Nortli  Carolina. — ^Jimmerson  z\  Dun- 
can, 3  Jones  (N.  Car.)  537;  Everett  r. 
Raby,  104  N.  Car.  479;  Guthrie  v. 
Bacon,  107  N.  Car.  337,  and  cases 
therein  cited ;  Rhcm  v.  Tull,  13  Ired. 
(N.  Car.)  57;  Page  v.  Goodman,  8 
Ired.  Eq.  (N.  Car.)  16. 

South  Carolina. — Godbold  v.  Lam- 
bert, 8  Rich.  Eq.  (S.  Car.)  155. 

Tennessee. — Gray  -'.  Paris,  7  Yerg. 
(Tenn.)  155,  wherein  it  is  said  that 
where  personal  property  is  purchased 
by  a  debtor  in  the  name  of  another, 
such  other  "holds  as  trustee  for  cred- 
itors, and  they  can  enforce  their  claims 
by  appeal." 

West  Virginia. — Rose  v.  Brown,  11 
W.  Va.  122. 

1.  Winters  v.  Claitor,  54  Miss.  341. 

2.  England. — In  the  early  cases,  in 
which  the  power  of  equity  to  subject 
choses  in  action  and  other  intangible 
property  of  the  debtor  to  the  satisfaction 
of  judgments  was  considered,  the  debtor 
had  made  a  fraudulent  conveyance, 
settlement,  or  other  disposition  of  this 
species  of  his  property.  In  these  early 
cases,  decided  by  Lord  Hardwicke  and 
other  chancellors,  the  jurisdiction  was 
exercised  in  favor  of  the  creditor. 

Taylor  f.  Jones,  2  Atk.  600,  according 
to  Chancellor  Kent,  lays  down  the  great 
and  leading  doctrine  in  favor  of  the 
creditor,  that  where  the  debtor  has,  in 


fraud  of  creditors,  purchased  stock 
with  his  own  money  and  vested  it  in 
trustees  for  the  benefit  of  himself 
for  life,  of  his  wife  for  her  life, 
and  afterwards  for  the  benefit  of 
his  children,  equity  will  decree  the 
trust  estate  to  be  sold  and  applied  to 
the  payment  of  the  creditors,  although 
the  stock  was  not  subject  to  a  levy  and 
sale  upon  execution  at  law.  See  also 
Rex  V.  Marissal,  3  Atk.  192;  Edgell  v. 
Haywood,  3  Atk.  352;  Horn  t'.  Horn, 
Ambl.  79;  Partridge  ~\  Gopp,  Ambl. 
59S;  Smither  v.  Lewis,  1  Vern.  39S. 
Subsequently,  however,  even  in  this 
class  of  cases,  the  jurisdiction  was 
denied  by  Lord  Eldon  and  others,  for 
the  reason  that  the  statutes  of  Elizabeth 
were  not  intended  to  enlarge  the  reme- 
dies of  creditors,  or  to  subject  to  execu- 
tion any  property  not  already  liable 
thereto. 

In  Dundas  v.  Dutens,  i  Ves.  Jr.  196, 
2  Cox  235,  Lord  Thurlow  said:  "Is 
there  any  case  where  a  man,  having 
stock  in  his  own  name,  has  been  ^  sued 
for  the  purpose  of  having  it  applied  to 
satisfy  creditors  r  Those  things,  such 
as  stocks,  debts,  etc.,  being  choses  in 
action,  are  not  liable;  they  could  not 
be  taken  on  a  levari  facias.  *  *  *  If 
thecourt  was  of  opinion  *  *  *  that  there 
was  any  lien  upon  the  stock  by  which  it 
was  capable  of  being  affected,  that 
might  be  the  foundation  of  it  [the  ju- 
risdiction] ;  but  if  not,  it  is  quite  new 
to  me  that  this  court  can  touch  it.  I 
have  never  heard  of  such  a  thing." 

And  in  Grogan  v.  Cooke,  2  B.  &  B. 
230,  Lord  Manners,  referring  to  the 
case  of  Dundas  v.  Dutens,  i  Ves.  Jr. 
196,  2  Cox  235,  reports  Lord  Thurlow 
as  having  said :  "The  opinion  in  Horn 
f.  Horn  is  so  anomalous  and  un- 
founded that  forty  such  opinions  would 
not  satisfy  me.     ft   would    be  prepos- 
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The  reason,  it  is  said,  why  choses  in  action,  stocks,  debts,  etc., 
according  to  the  general  rules  of  the  court  of  chancery,  will  not 
be  subjected,  is  because  the  court  takes  notice  that  the  creditor 
has  a  method  by  the  ordinary  rules  of  law,  either  to  compel  satis- 
faction by  seizing  the  person,  or,  where  the  person  cannot  be  taken, 
by  proceeding  to  an  outlawry,  and  taking  the  lands  as  well  as 
effects  into  the  hands  of  the  king,  which,  as  of  course,  are  then, 
applied  in  satisfaction  of  creditors.^ 


terous  and  absurd  to  set  aside  an 
agreement  which,  if  set  aside,  leaves 
the  stock  in  the  name  of  the  person 
where  you  could  not  touch  it."  See 
also  McCarty  v.  Gould,  i  B.  & 
B.  389;  Cockrane  v.  Chambers,  Mich. 
Term,  1825  ;  a  manuscript  opinion  of 
Lord  Eldon  cited  in  a  note  to  Horn  x'. 
Horn,  Ambl.  79:  Mathews  v.  Feaver,  i 
Cox  278.  See  further  Nantes  v.  Cor- 
rock,  9  Ves.  Jr.  188;  Rider  v.  Kidder, 
10  Ves.  Jr.  360 ;  Bank  of  England  v. 
Isunn,  15  Ves.  Jr.  569,  wherein  it  is 
said  that  stock  is  not  liable  to  the  pay- 
ment of  debts  during  the  lifetime  of 
the  proprietor  in  any  way  except  under 
a  commission  of  bankruptcy. 

As  said  by  Senator  Root,  in  Durant 
-'.  Albany  County,  26  Wend.  (N.  Y.) 
89,  the  rule  was  so  variant  in  England, 
the  decisions  of  the  courts  were  so  con- 
tradictory, and  the  acknowledged  'juris- 
diction of  the  court  of  chancery  at  dif- 
ferent periods  was  so  different,  that  the 
cases  of  Spader  v.  Davis,  5  Johns.  Ch. 
(N.  Y.)  280,  20  Johns.  (N.  Y.)  554,  and 
Donovan  v.  Finn,  Hopk.  (N.  Y.)  59, 
were  decided  as  cases  of  first  impres- 
sion. 

Reference  is  made  to  the  following 
cases  for  able  and  exhaustive  reviews 
of  the  English  cases,  such  as  the  limits 
of  this  article  will  not  permit.  Bayard 
V.  Hoffman,  4  Johns.  Ch.  (N.  Y.)  450; 
Hadden  v.  Spader,  20  Johns.  (N.  Y.) 
554;  Donovan  v.  Finn,  Hopk.  (N.  Y.) 
59;  Greene  v.  Keene,  14  R.  I.  388,  51 
Am.  Rep.  400. 

Acts  of  Parliameiit. — By  i  &  2  Vict, 
no,  and  27  &  28  Vict.  112,  a  judgment 
debtor's  interests  in  .  land,  and  also 
stocks,  funds  and  annuities  held  by  him 
in  his  own  name,  or  in  the  name  of 
another  in  trust  for  him,  are  made 
available  for  the  payment  of  his  debts. 
Hatton  V.  Haywood,  L.  R.  9  Ch.   229. 

1.  Edgell  V.  Haywood,  3  Atk.  356; 
Bland,  Ch.,  in  Watkins  v.  Dorsett,  i 
Bland  (l^Id.)  534;  Brown  v.  Long,  2 
Dev.  &   B.  Eq.    (N.'Car.)    138;    Hook 


V.  Fentress,  Phil.  Eq.  (N.  Car.)  229; 
Powell  V.  Howell,  63  N.  Car.  2S3; 
Yarbrough  v.  Arrington,  5  Ired.  Eq. 
(N.  Car.)  291  ;  Cresswell  v.  Smith,  2 
Tenn.  Ch.  416. 

A  Statute  Abolishing  the  Writ  of  Ca. 
Sa.  was  held  in  North  Carolina  ta 
have  the  effect  of  originating  a  juris- 
diction in  equity  to  compel  debtors  to 
apply  their  choses  in  action  to  the  dis- 
charge of  their  debts.  Hook  v.  Fent- 
ress, Phil.  Eq.  (N.  Car.)  229. 

In  Hough  V.  Cress,  4  Jones  Eq.  (N.. 
Car.)  295,  it  is  said,  b}'  Ruffin,  J.,  that 
upon  a  judgment  against  a  woman,  and 
a  return  of  nulla  bona,  equity  would,  of 
necessity,  apply  debts  due  to  her  in 
satisfaction  of  the  judgment,  since  the 
statute  forbidding  the  arrest  of  females, 
upon  the  clear  ground  that  there  is  no 
other  remedy,  and  that  her  property 
must  be  made  amenable  in  some  way. 
This,  however,  is  mere  obiter. 

In  Maryland,  it  was  held  that 
"  where  a  party  cannot  obtain  relief  at 
all,  either  by  an  ordinary  execution  or 
by  the  extraordinary  process  of  out- 
lawry or  attachment,  by  reason  of  the 
peculiar  situation  of  the  property,  or 
the  equitable  nature  of  the  title  to  it, 
he  mav  obtain  relief  by  bill  in  equity."' 
Watkins  v.  Dorsett,  1  Bland  (Md.) 
530.  But  in  that  case,  as  the  statute 
had  armed  the  court  of  chancery 
with  all  such  new  and  additional 
process  as  was  deemed  necessary  to  an 
effectual  exercise  of  its  powers,  and  had 
omitted  to  confer  jurisdiction  to  issue 
an  attachment,  it  was  determined  that 
equity  was  without  jurisdiction  to- 
award  an  attachment. 

But  see,  contra,  Creswell  v.  Smith,  2 
Tenn.  Ch.  416,  wherein  Cooper,  Ch., 
says  that  "  the  remedy  was  plain,  ade- 
quate and  unembarrassed  at  law — by 
seizure  of  the  person  of  the  debtor, 
or  proceedings  in  outlawry — and  the 
abolishment  of  these  legal  remedies 
could  not  confer  upon  equity  a  juris- 
diction it  did  not  have  before." 
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In  the  United  States,  however,  according  to  the  preponderance  of 
authority,  such  bills  are  sustained,  especially  where  the  debtor  has 
been  guilty  of  fraudulent  practices  in  withholding  or  concealing 
this  character  of  property ;  the  decisions  in  favor  of  the  jurisdic- 
tion being  based,  no  doubt,  upon  the  early  English  cases  in  favor 
of  the  creditor,  and  the  fact  that  the  capias  ad  satisfaciendum  has 
been  abolished. ^     But,  in  at  least  three  or  four  of  the   United 


1.  Alabama.  —  Lucas  v.  Atwood,  2 
Stew.  (Ala.)  378.  wherein  it  is  said,  by 
Lipscomb,  C.  J.  :  "  The  principle  is 
believed  to  be  well  settled  that  a  court 
of  chancery  will  lend  its  aid  to  the 
creditor  of  a  firm  in  pursuit  of  an 
equitable  fund  for  the  satisfaction  of 
his  debt.  *  *  *  The  principle  upon 
which  this  rule  has  been  established  is 
that  all  the  funds  of  a  debtor,  whether 
in  equity  or  at  law,  should  be  held 
subject  to  the  payment  of  his  debts." 
Citing  M'Dermutt -'.  Strong,  4  Johns. 
Ch.  (N.  Y.)  6S7;  Williams  r.  Brown, 
4  Johns.  Ch.  (N.  Y.)  682;  Brinkerhoff 
V.  Brown,  4  Johns.  Ch.  (N.  Y.)  671. 
See  also  Brown  v.  Bates,  10  Ala. 
43 J,  wherein  Collier,  C.  J.,  in  com- 
menting upon  Act  Ala.  Jan.,  1844, 
expressly  authorizing  such  a  suit,  says  : 
'•  It  was  held  in  this  state,  long  previous 
to  the  Act  of  1844,  that  a  judgment 
creditor  who  had  exhausted  his  legal 
remedies  might  go  into  equity  for  the 
purpose  of  subjecting  the  equitable 
estate  of  the  debtor,  or  other  interests 
that  could  not  be  made  available  at 
law."  See  further  Roper  v.  McCook, 
7  Ala.  318,  and  Lyon  v.  Boiling,  9 
Ala.  463. 

California. — Tatum  -'.  Rosenthal,  95 
Cal.  129,  contains  a  favorable  dictum 
as  to  the  jurisdiction  of  equity  to  sub- 
ject property  which  is  not  reachable 
"on  account  of  fraud  or  the  existence 
of  a  trust;  "  that  being  a  suit  by  judg- 
ment creditors  of  an  insolvent  corpo- 
ration to  subject  unpaid  stock  sub- 
scriptions. 

Georgia.  —  McGough  v.  Insurance 
Bank,  2  Ga.  151,  wherein  Lumpkin,  J., 
says  :  "  It  is  certainly  true,  that  where 
a  creditor  has  exhausted  his  remedies 
at  law,  and  there  are  assets  belonging 
to  his  debtor  which  he  cannot  get  hold 
of,  equity  will  assist  him  to  reach  and 
subject  those  assets  to  the  payment  of 
his  judgment ;  "  but  in  that  case  the 
court  declined  to  entertain  the  bill,  be- 
cause proceedings  to  collect  the  judg- 
ment   by    garnishment    were    pending. 

See  alsb   Sayre  v.  Flournoy,  3  Ga. 
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541,  wherein  Warner,  J.,  says:  "The 
fact  that  the  judgment  creditor  has  ex- 
hausted all  his  legal  remedies  without 
obtaining  satisfaction  of  his  judgment 
gives  him  a  right  to  come  into  a  court 
of  equity  and  ask  its  assistance  to  reach 
the  fund  *  *  *  held  in  trust  for  the 
judgment  debtor."  In  that  case,  how- 
ever, the  complainants  were  denied 
relief  because  the  fund  (a  distributive 
share)  was  not  held  in  J;he  right  of  the 
judgment  debtor,  but  belonged  to  his 
wife. 

Illinois. — In  Durand  v.  Gray,  129 
111.  9,  Schofield,  J.,  says  that  the  Illi- 
nois statute  authorizing  the  judgment 
creditor  to  discover  and  reach  "any 
property  or  thing  in  action  belonging 
to  the  defendant,"  etc.,  "  introduces  no 
new  principle  and  is  but  affirmative  of 
common  law;"  cititiff  Ballentine  v. 
Beall,  4  111.  203,  and  Miller  v.  David- 
son, 8  111.  522.  The  first  of  these  cases 
was  a  suit  to  reach  land  which  a 
decedent  had  purchased  and  had  con- 
veyed to  a  third  person  in  trust  for 
himself ;  the  second  was  a  suit  to  reach 
an  equitable  interest  in  land  of  a  living 
debtor. 

Maryland. — See  Watkins  v.  Dorsett, 
I  Bland  (Md.)  530,  wherein  Bland, 
Ch.,  after  adverting  to  the  fact  that  or- 
dinarily the  court  of  chancery  is  with- 
out jurisdiction  to  subject  choses  in 
action,  stocks,  debts,  etc.,  because  the 
court  takes  notice  that  the  creditor  has 
a  method  by  the  ordinary  rules  of  law, 
either  to  compel  satisfaction  by  seizing 
the  person,  or  by  process  of  outlawry, 
says  :  "  But  where  a  party  cannot  ob- 
tain relief  at  all,  either  by  an  ordinary 
execution,  or  by  the  extraordinary 
process  of  outlawry  or  attachment,  by 
reason  of  the  peculiar  situation  of  the 
propertv,  or  the  equitable  nature  of 
the  title  to  it,  he  may  obtain  relief  by 
bill  in  equity.'' 

See  also  Rose  v.  Bevan,  10  Md. 
466,  wherein  it  is  determined  that  a 
debtor's  equitable  estate  in  personal 
property  which  he  has  mortgaged, 
cannot  be  seized  and  sold  under  a  Ji, 
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States,  the  jurisdiction  to  entertain  such  bills  has  been  either  al- 


fa.,  but  that  the  creditor  may  file  a  bill 
and  obtain  a  decree  for  the  sale  of  the 
property  absolutely,  and  after  paying 
off  the  incumbrances  satisfy  his  own 
claims  out  of  the  proceeds.  Folloivifig 
Harris  v.  Alcock,  to  Gill  &  J. 
(Md.)  226. 

Mississippi. — In  Wright  -'.  Petrie,  i 
Smed.  &  M.  Ch.  (Miss.)  319,  it  was  de- 
termined that  equity  has  jurisdiction  at 
the  suit  of  a  judgment  creditor,  to  sub- 
ject the  choses  in  action  of  a  debtor  in 
the  hands  of  a  voluntary  assignee,  to 
the  payment  of  the  judgment.  Buck- 
ner,  Ch.,  referring  to  the  rule  estab- 
lished by  the  later  English  decisions, 
that,  in  order  to  render  a  conveyance 
void,  it  is  necessary  that  it  should  em- 
brace propertj'  liable  to  be  seized  by 
an  execution  at  law,  said  :  "A  rule  so 
fraught  with  mischief,  and  so  sub- 
versive of  the  plainest  1  dictates  of 
reason,  has  no  other  support  than  that 
derived  from  the  rule  which  ex- 
empts mere  choses  in  action  from 
execution.  From  that  rule  it  is  con- 
cluded that,  as  the  creditor  has  no  lien, 
he  has  no  right  to  follow  the  choses  in 
action  of  his  debtor,  in  the  hands  of  a 
voluntary  assignee.  The  reasoning  by 
which  this  rule  is  supported  is  too 
purely  artificial  and  technical  to  find 
any  sanction  in  a  court  of  equity;" 
and  he  cited^  in  support  of  his  proposi- 
tion, Edgell  V.  Haywood,  3  Atk.  357, 
wherein  Lord  Hardwicke  said  that 
"the  court  does  not  proceed  in  this  case 
on  the  ground  of  a  specific  lien,  but 
only  considers  it  as  a  part  of  the  prop- 
erty of  the  debtor  which  the  creditor 
cannot  come  at  without  the  aid  of  this 
court,"  Bayard  v.  Hoffman,  4  Johns. 
Ch.  (N.  Y.)  451,  and  Hadden  v.  Spader, 
20  Johns.  (N.  Y.)  554. 

See  also  Vicksburg,  etc.,  R.  Cj.  v. 
Phillips,  64  Miss.  108,  wherein  it  is  said 
that  "  the  jurisdiction  *  *  *  antedates 
any  statutory  provision  on  the  sub- 
ject;" the  effects  in  that  case  consist- 
ing of  promissory  notes. 

See  further  obiter  dicta  of  Simrall, ' 
C.  J.,  in    Fleming  v.  Grafton,  54  Miss. 
79,  and    of    Fisher,    J.,    in    Fowler    v. 
McCartney,  27  Miss.  509. 

Missouri. — It  would  seem,  from  Pen- 
dleton -'.  Perkins,  49  Mo.  565,  that 
where  no  statutory  remedy  is  given  by 
which  a  debtor's  choses  in  action  may 
be  reached,  they  may  be  subjected  in 
equity  to  the  payment  of  his  debts  in- 
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dependent  of  any  fraudulent  practices 
by  him,  the  court  saying  :  "  The  affir- 
mation of  the  proposition  that  a  judg- 
ment creditor,  who  has  exhausted 
every  ordinary  means  to  satisfy  his 
judgment,  should  have  the  aid  of  the 
court,  in  analogy  to  its  ancient  chan- 
cery jurisdiction,  to  reach  his  debtor's 
funds,  whether  fraudulently  withdrawn 
or  concealed,  or  not,  seems  to  be 
necessarily  inferred  from  the  main  ob- 
ject of  chancery  jurisdiction — to  furnish 
a  remedy  when  the  strict  rules  of  legal 
practice  fail.  Creditors  ordinarily  in- 
voke its  aid  to  pursue  the  effects  of 
their  debtors  that  are  fraudulently 
withdrawn  from  their  reach.  But  a 
debtor  rriay  be  a  money  lender  and  be 
accumulating  wealth,  without  having 
expressly  withdrawn  property  from 
the  reach  of  execution,  and  in  the  ab- 
sence of  our  statutory  remedies  he 
might  defy  his  creditors  unless  chan- 
cery could  subject  his  credits."  In  that 
case,  wherein  the  object  of  the  suit  was 
to  reach  an  amount  due  and  payable  by 
a  city  to  the  debtor,  the  bill  was  sus- 
tained, because  the  city  was  not  liable 
to  garnishment. 

See  further  Mcllvaine  f.  Smith,  42 
Mo.  45,  wherein  it  is  said  that  the 
powers  of  the  court  are  ample  to  make 
the  remedy  effectual ;  and  Jones  -o. 
Huntington,  9  Mo.  249,  wherein  Scott, 
J.,  says  :  "  A  debtor  of  the  defendant 
in  execution  has,  under  some  circum- 
stances, been  made  to  pay  his  debt  to 
the  plaintiff." 

New  Hampshire. — In  Bay  State  Iron 
Co.  V.  Goodall,  39  N.  H.  223,  the 
court,  referring  to  Comp.  Stat.  N.  H. 
436,  Laws  1845,  ^-  234  (Act  July  2, 
1845,  c.  234),  expressly  authorizing 
such  a  bill,  said  :  "  We  are  unable  to 
perceive  that  this  statute  enlarges  in 
any  way  the  remedies  of  the  parties,  or 
the  powers  of  the  court  as  they  existed 
before  upon  the  well-defined  principles 
of  equity  jurisdiction ;  but  the  exist- 
ence of  such  a  statute  removes  all 
doubt  upon  two  of  the  causes  of  de- 
murrer to  the  relief  asked  by  the  bill  : 
namely,  because  no  equity  is  shown  in 
the  bill,  such  as  to  entitle  the  plaintiff 
to  relief,  and  because  the  subject  is  not 
within  the  jurisdiction  of  a  court  of 
equity."  See  also  an  even  more  positive 
dictum  in  Alden  -c.  Gibson,  63  N.  H. 
12,  citi»£rihe  foregoing  case. 

North  Carolina. — Hough  v.  Cress,  4 
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together  denied,  or  confined  strictly  to  cases  of  fraud  and  trust, 


Jones  Eq.  (N.  Car.)  295,  wherein  it  is 
said  that  it  is  "an  inseparable  incident 
to  property,  legal  or  equitable,  that  it 
shall  be  liable  to  the  debts  of  the  owner 
as  it  is  to  his  alienation."  Follo~Med  in 
Tabb  V.  Williams,  4  Jones  Eq.  (N. 
Car.)  352. 

See  also  Gentry  v.  Harper,  2  Jones 
Eq.  (N.  Car.)  1^77;  M'Kay  v.  Wil- 
liams, I  Dev.  &  B.  Eq.  (N.  Car.)  398; 
McRary  v.  Fries.  4  Jones  Eq.  (N.  Car.) 
233,  wherein  it  was  determined  that  a 
judgment  creditor  might  apply  to  a 
court  of  ecjuity  in  the  first  instance  for 
satisfaction  out  of  an  equity  of  redemp- 
tion in  realty,  or  a  resulting  trust  in 
the  nature  of  it ;  and  Mebane  f.  Mebane, 
4  Ired.  Eq.  (N.  Car.)  131. 

In  Rand  zk  Rand,  78  N.  Car.  12, 
it  is  said,  that  "it  is  not  denied  that 
prior  to  the  code  the  judgment  creditor 
could  resort  to  a  court  of  equity  only 
for  the  purpose  of  reaching  the  dis- 
tributive share." 

In  Brown  -•.  Long,  2  Dev.  &  B.  Eq. 
(N.  Car.)  138,  Ruffin,  C.  J.,  remarked 
tliat  it  was  an  open  question  whether 
or  not  choses  in  action  were  reachable 
bv  a  creditors'  bill.  Citimr  Harrison 
V.  Battle,  I  .Dev.  Eq.  (N.^Car.)  541, 
wherein  the  question  did  not  arise  and 
was  left  undeterjiined. 

By  Act  N.  Car.  1773,  §  7,  the  person 
of  the  debtor  was  exonerated,  and  Act 
1793, -amendatory  of  the  former  statute, 
enacted  that  execution  might  issue 
against  any  estate  afterwards  acquired 
by  the  insolvent  debtor.  Under  these 
statutes,  it  was  determined  that  equity 
had  jurisdiction  to  subject  after-ac- 
quired choses  in  action  of  the  debtor, 
Ruffin,  C.  J.,  saying  :  "  We  think  it 
plain  that  the  legislature  meant  the 
Act  of  1793  to  be  substantially  bene- 
ficial to  creditors ;  and  that  while  it 
gives  an  execution  on  which  tangible 
property  afterwards  acquired  can  be 
taken  and  sold,  it  follows,  in  a  case  in 
which  an  interest  of  the  debtor  equally 
valuable  with  tangible  property  exists, 
but  which  cannot  be  reached  directly 
for  the  want  of  any  suitable  process 
against  it,  nor  indirectly  for  the  reason 
of  the  exemption  of  the  debtor's  person, 
that  the  court  of  equity  must  see  that 
the  statute  is  executed  in  those  points 
in  which  the  courts  of  law  are  in- 
efficient." Brown  v.  Long,  2  Dev.  & 
B.  Eq.  (N.  Car.)  138. 

Ohio. — See  the  intimation  of  Avery, 


J.,  in  Boalt  v.  Williams  County,  i& 
Ohio  13,  that  a  bill  to  reach  choses  in 
action  and  ecjuities,  although  author- 
ized in  express  terms  by  statute, 
"  might  also  be  sustained  *  *  *  in  a 
proper  case,  as  it  is  supposed,  even 
though  no  such  statute  were  in 
existence." 

Douglass  V.  Huston,  6  Ohio  163, 
wherein  it  is  said  that  a  judgment 
creditor  might  in  a  proper  case  seek 
satisfaction  out  of  a  judgment  held  by 
the  debtor.  "  It  would  be  the  ordinary 
case  of  a  creditor  pursuing  the  choses 
in  action  of  his  debtor,  in  equity,  when 
no  means  of  satisfaction  could  be  found 
at  law.  This  would  be  according  to 
the  common  practice  in  equity  *  *  * 
and  to  our  own  statutory  provisions."^ 
Citi7ig  M'Dermutt  v.  Strong,  4  Johns.. 
Ch.  (N,.  Y.)  687. 

South  Carolina. — Perry  v.  Nixon,  i 
Hill  Eq.  (S.  Car.)  335.  See  also- 
Brenan  v.  Burke,  6  Rich.  Eq.  (S. 
Car.)  200,  wherein  it  was  determined 
that  creditors  were  entitled  to  sub- 
ject the  amount  of  an  execution  which 
the  debtor  had  placed  in  the  hands 
of  the  sheriff  for  collection,  the  debtor 
being  absent. 

Texas. — In  Taylor  v.  Gillean,  23  Tex. 
508,  the  court  left  open  the  question 
whether  or  not  choses  in  action  were 
reachable,  because  the  plaintiffs  had 
not  exhausted  their  legal  remedies,  but 
the  court,  after  reviewing  the  cases, 
and  discussing  the  question,  used  the 
following  language:  "There  seem  tO' 
be  strong  reasons,  as  well  as  much 
authority,  for  the  doctrine  that  equity 
will  lend  its  assistance  to  the  judgment 
creditor,  to  reach  and  subject  choses  in' 
action  of  which  the  debtor  has  made  a 
fraudulent  assignment  while  the  cred- 
itor was  in  pursuit  of  his  demand; 
otherwise,  as  has  been  said,  there  would 
be  great  temptations  to  fraudulent, 
alienations ;  and  a  debtor  might  thus 
place  all  his  property  beyond  the 
reach  of  his  creditors,  to  the  utter  sub- 
version of  justice.  It  must,  however, 
be  admitted  that  the  question  is  left  in 
uncertainty  by  the  conflict  of  judicial 
opinions;  and  it  is  not  necessary. that 
it  be  decided  in  the  present  case." 

But  in  the  foregoing  case  the  court 
intimated  that  the  remedy  by  garnish- 
ment is  adequate  without  resorting  to 
a  creditors'  bill. 

See  further  Price  v.  Brady,  21  Tex_ 
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though  in  some  instances,  at  least,  the  jurisdiction  has  not  been 
denied  without  hesitation. ^ 


614,  wherein  it  is  said  that  the  court 
would  probably  hesitate  long  to  give 
assistance  other  than  that  aftbrded  by 
garnishment  or  attachment. 

Vermont. — Waterman  v.  Cochran,  12 
Vt.  699;  Woods  V.  Scott,  14  Vt.  518. 
See  also  Bigelow  x\  Congregational 
Soc,  II  Vt.  283,  in  support  of  the  juris- 
diction of  equiij,  at  the  suit  of  a  judg- 
ment creditor  of  a  chartered  religious 
society,  to  subject  property  of  the  soci- 
ety  which  is   not   liable   to  execution. 

United  States. — Ager  :•.  Murray,  105 
U.  S.  126,  wherein  Gray,  J.,  says  that 
it  is  within  the  general  jurisdiction  of 
a  court  of  chancery  to  assist  a  judg- 
ment creditor  to  reach,  and  apply  to  the 
payment  of  his  debt,  any  property 
which,  by  reason  of  its  nature,  and  not 
by  reason  of  any  positive  rule  exempt- 
ing it,  cannot  be  taken  on  execution  at 
law,  as  in  the  case  of  trust  property,  in 
which  the  judgment  debtor  has  the 
beneficial  interest,  shares  in  a  corpora- 
tion, or  choses  in  action. 

See  also,  to  the  same  effect.  Smith  z'. 
Fort  Scott,  etc.,  R.  Co.,  99  U.  S.  398; 
Freedman's  Sav.,  etc.,  Co.  v.  Earle, 
no  U.  S.  710,  wherein  Matthews,  J., 
declares  that  the  ground  of  jurisdic- 
tion to  subject  equitable  interests  of 
the  debtor  is  "not  that  of  a  lien  aris- 
ing by  virtue  of  the  judgment  itself, 
but  of  an  equity  to  enforce  satisfaction 
of  the  judgment  by  means  of  an  equi- 
table execution  ;  "  Marsh  z\  Burroughs, 
I  Woods  (U.  S.)  463,  in  which  case  the 
object  of  the  bill  was  to  reach  unpaid 
stock  subscriptions  due  to  a  corpora- 
tion, Bradley,  J.,  declaring  that  a  judg- 
ment creditor,  who  has  exhausted  his 
legal  remedy,  may  alone,  or  with  other 
judgment  creditors,  file  a  bill  against 
persons  holding  property  of  the  debtor 
which,  on  account  of  fraud  or  the  ex- 
istence of  a  trust,  cannot  be  reached  by 
execution ;  Lorman  z'.  Clarke,  2  Mc- 
Lean (U.  S.)  568,  wherein  it  was  said 
that  intangible  property  was  reachable 
by  a  creditors'  bill,  independently  of  a 
state  statute  upon  which  the  com- 
plainant relied,  the  courtsaying:  "The 
bill  is  sustainable  on  the  general  princi- 
ples of  equity,  independently  of  the 
statute.  It  would,  indeed,  be  a  re- 
proach to  the  administration  of  justice, 
if  a  debtor,  by  converting  his  estate 
into  choses  in  action  or  stocks,  or  if  his 


estate  consisted  of  such  property  as 
cannot  be  reached  by  an  execution,  he 
should  be  able  to  hold  it  in  defiance  of 
his  creditors.  At  common  law,  an 
equitable  estate  cannot  be  sold  on 
execution  ;  but  who  ever  doubted  that 
it  might  be  sold  by  a  decree  in  chan- 
cery.?" Cit{7ig  Van  Ness  f.  Hyatt,  13 
Pet.  (U.  S.)  300. 

See  further  McMullen  xk  Ritchie,  64 
Fed.  (Rep.)  253,  and  Lewis  v.  Shain- 
wald,  7  Sawy.  (U.  S.)  403.  In  the  lat- 
ter case  the  bill  alleged  that  the  judg- 
ment debtor  had  made  fraudulent 
transfers  of  his  property ;  had  con- 
verted portions  of  it  into  money  and 
secreted  the  proceeds  ;  that  other  prop- 
erty to  the  amount  of  thousands  of 
dollars  had  been  concealed  in  order  to 
prevent  the  complainant  from  reach- 
ing it  by  execution,  and  that  the  judg- 
ment debtor  was  about  to  carry  all  his 
money  and  other  property  beyond  the 
jurisdiction  of  the  court;  and  it  being 
objected  that  the  court  was  without 
jurisdiction  to  entertain  the  bill,  and 
that  prior  to  the  adoption  of  the  Re- 
vised Statutes  in  the  state  of  New 
York  no  such  thing  as  a  creditors'  bill 
was  known,  and  that  a  creditors'  bill  of 
the  character  set  forth  was  unknown  to 
the  court  of  chancery,  Sawyer,  J.,  said  : 
"  I  am  satisfied  that  creditors'  bills,  of 
some  kinds,  whether  of  the  precise 
character  of  that  now  under  considera- 
tion or  not,  were  entertained  both  by 
the  English  chancer^'  courts  and  in 
the  courts  of  chancery  in  the  several 
states,  particularly  in  the  courts  of  New 
York  prior  to  the  adoption  of  the  Re- 
vised Statutes  of  the  latter  state.  The 
creditors'  bills  which  were  recognized 
previous  to  that  time  were,  perhaps, 
in  different  form  from  that  then 
adopted ;  but  there  undoubtedly  were 
instances  of  bills  maintained  by  cred- 
itors to  subject  the  assets  of  debtors  to 
the  payment  of  their  debts.  The  dis- 
cussions upon  the  subject  related 
mainly  to  the  charatter  of  the  assets 
and  the  circumstances  of  the  particular 
case." 

1.  Indiana. — Keightley  v.  Walls,  27 
Ind.  384,  wherein  the  court  saj'S  a  de- 
fendant might  be  worth  millions,  and 
yet  if  his  wealth  consisted  of  choses  in 
action  he  could  successfully  defy  his 
creditors. 
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(b)  Statutes  Conferring  Jurisdiction. — In  nearly  all  of  the  United  States, 
Statutes  have  been  enacted,  the  usual  purport  of  which  is,  that 
when  an  execution  has  been  returned  wholly  or  partly  unsatisfied, 


See  also  Shaw  v.  Aveline,  5  Ind. 
.380;  Totten  V.  McManus.  5  Ind. 
407;  Stewart  v.  English,  6  Ind.  176; 
Peoples  t".  Stanley,  6  Ind.  410;  Butler 
f.  Jaffray,  12  Ind.  504;  Scott  v.  In- 
dianapolis  Wagon  Works,  48  Ind.  75; 
Williams  v.  Reynolds,  7  Ind.  622, 
wherein  it  is  explained  that  equity  will 
not  subject  clioses  in  action  to  the  pay- 
^ment  of  a  judgment,  because  equity 
only  comes  to  the  aid  of  an  execution 
at  law,  and  will  theretore  interfere 
only  as  to  such  property  as  is  liable  to 
sale  on  execution  at  law. 

Kentucky. — Buford  f.  Buford,  i  Bibb 
(Ky.)  305,  wherein  Bibb,  J.,  said:  "As 
well  might  a  creditor  ask  that  his 
debtor,  who  was  destitute  of  property, 
should  be  compelled  to  labor  and  suffer 
the  creditor  to  receive  the  proceeds. 
And  yet  it  is  believed  the  chancellor 
could  exercise  no  such  power,  although 
the  law  had  given  the  creditor  an  exe- 
cution against  the  body  of  the  debtor." 
FoUo-vcd  in  M'Ferran  r\  Jones,  2  Litt. 
(Ky.)  220. 

See  also  Curd  v.  Letcher,  3  J  J. 
^larsh.  (Ky.)  443,  recognizing  the  doc- 
trine that,  in  the  absence  of  statutory 
authority,  choses  in  action  are  not 
reachable  by  a  creditors'  bill. 

In  New  Jersey,  it  was  a  question,  be- 
fore the  enactment  of  the  statute 
expressly  authorizing  the  action, 
whether  or  not  such  property  is  reach- 
able by  a  creditors'  bill;  the  decided 
weight  of  authority,  however,  denying 
the  ©xistence  of  the  jurisdiction. 

In  Lore  v.  Getsinger,  7  N.  J.  Eq.  191, 
it  is  said  that  the  statute  set  at  rest  the 
doubt  previously  existing  as  to  whether 
a  debtor  maj'  hold,  or  transfer  to 
others,  stocks,  choses  in  action,  or 
other  property  not  subject  to  execu- 
tion, in  defiance  of  his  creditors. 

In  Whitney  v.  Robbins,  17  N.  J.  Eq. 
360,  the  subject  was  considered  by 
Zabriskie,  sitting  as  master,  and  he  ar- 
rived at  the  conclusion  that  the  jurisdic- 
tion of  chancery  to  collect  the  choses  in 
action  of  a  judgment  debtor  and  apply 
them  in  payment  of  his  debts,  had 
never  been  assumed,  until  it  was  con- 
ferred by  statute. 

See  also  Halsted  v.  Davison,  10  N. 
J.  Eq.  290,  wherein  the  principle  is  laid 
down  broadly,  that  a  judgment  creditor 


cannot  in  equity  subject  property-  in 
which  an  equitable  interest  has  been 
secured  to  the  debtor  by  a  declaration 
of  trust,  where  there  has  been  no  fraud 
and  no  property  of  the  debtor  covered 
up  to  the  prejudice  of  creditors,  but 
the  jurisdiction  to  subject  equitable  in- 
terests in  land  was  maintained ;  and 
Vanderveer  v.  Stryker,  8  N.  J.  Eq. 
175.  wherein  it  is  said  that  the  jurisdic- 
tion of  equity  to  subject  equitable  in- 
terests of  the  debtor  in  real  estate 
exists  independently  of  statute,  but 
that  a  bill  to  compel  the  discovery  of 
bonds,  notes,  debts,  and  other  things  in 
action,  and  money  in  the  debtor's 
pocket,  is  not  maintainable  independ- 
entlj-  of  statute. 

See  further  Disborough  v.  Outcalt, 
I  N.  J.  Eq.  29S,  and  Hardenburgh  v. 
Blair,  30  N.J.  Eq.  645,  wherein  the  de- 
cisions rendered  before  the  enactment 
of  the  statute  are  reviewed. 

New  York. — In  Bavard  v.  Hoffman,  4 
Johns.  Ch.  (N.  Y.')  450,  Kent,  Ch., 
elaborately  examined  the  jurisdiction 
of  the  English  chancery  courts  to  sub- 
ject choses  in  action,  and  showed  that, 
while  such  jurisdiction  had  been  as- 
sumed by  Lord  Hardwicke,  it  was  de- 
nied and  overthrown  by  Lords  Thur- 
low  and  Eldon,  and  he  concluded  that 
"  the  better  reason  is  with  the  earlier  • 
authorities." 

See  also  M'Dermutt  v.  Strong,  4 
Johns.  Ch.  (N.  Y.)  6S7 ;  and  Tar- 
bell  V.  Griggs,  3  Paige  (N.  Y.)  207, 
wherein,  referring  to  a  provision  of  the 
Revised  Statutes  expressly  authorizing 
such  a  bill,  it  is  said:  "  It  has  been  re- 
peatedly decided  that  this  section  of 
the  Revised  Statutes  is  not  introduc- 
tory of  a  new  principle,  but  is  only  an 
affirmance  of  what  was  considered  by 
the  court  of  dernier  resort  to  be  the 
legitimate  jurisdiction  of  the  court  of 
chancery,  previous  to  the  adoption  of 
the  Revised  Statutes." 

In  Child  V.  Brace,  4  Paige  (N.  Y.) 
309,  it  is  said:  "It  must  be  recollected, 
however,  that  this  statute  is  only  de- 
claratory of  a  principle  which  had  be- 
fore been  adopted  in  this  court."  But, 
as  is  remarked  by  Senator  Root,  in 
Durant  xk  Albany  County,  26  Wend. 
(N.  Y.)  97,  the  chancellor  did  not  see 
lit,  in   either  of  these  cases,  to  refer  to 
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the  judgment  creditor  may  maintain  an  action  against  the  judg- 
ment debtor  and  any  other  person,  to  compel  the  discovery  of  any 
thing  in  action,  or  other  property  belonging  to  the  judgment 


the  cases  in  which  it  had  been  so  re- 
peatedly decided,  and  only  two  years 
had  elapsed  when  Tarbell  -•.  Griggs,  3 
Paige  (N.  Y.)  207,  was  decided  after 
the  statute  went  into  eft'ect. 

Although  the  early  decisions  and 
dicta  in  New  York  supported  the  juris- 
diction, afterwards  great  doubt  was 
thrown  upon  the  power  of  equity  to  en- 
tertain such  bills,  not  to  say  that  the 
jurisdiction  was  not  altogether  de- 
nied. 

In  Donovan  v.  Finn,  Hopk.  (N.  Y.) 
59,  the  conclusion  was  arrived  at  that  a 
legacy  is  not  reachable,  and  Chancel- 
lor Hopkins  summarized  his  views  and 
the  result  of  his  examination  of  the 
cases  as  follows:  "i.  The  cases  of 
authority-  in  which  relief  has  been 
given  to  judgment  creditors  were, 
in  themselves,  cases  of  equitable  ju- 
risdiction, involving  fraud  or  trust,  or 
seeking  to  subject  to  the  satisfaction 
of  a  judgment,  property  in  itself  lia- 
ble to  execution,  by  removing  a  con- 
veyance which  operated  as  a  fraud- 
ulent impediment  to  the  execution. 
2.  This  court  has  no  power  to  com- 
pel the  debtor  of  a  judgment  debtor  to 
make  payment  to  the  judgment  cred- 
itor in  satisfaction  of  the  judgment." 

In  Spader  ik  Davis,  5  Johns.  Ch.  (N. 
Y.)  280,  the  creditor  was  permitted  to 
subject  a  stock  in  trade,  and  debts  due 
him  which  had  been  fraudulently  trans- 
ferred, and  the  decree  was  affirmed  by 
the  Court  of  Errors  in  Hadden  v. 
Spader,  20  Johns.  (N.  Y.)  554,  after  an 
exhaustive  review  of  the  English  and 
New  York  cases,  Piatt,  J.,  saying 
that  there  was  such  a  contrariety 
of  decisions  and  dicta  in  the  English 
courts,  that  he  felt  at  liberty  to  decide 
the  question  upon  sound  principles  of 
justice  and  public  policy  as  a  case  of 
first  impression,  that  he  was  "  not  pre- 
pared to  extend  this  doctrine  to  any 
other  cases  than  those  wherein  the 
trustee  received  goods  liable  in  them- 
selves to  execution  under  circum- 
stances which  implied  fraud,  either  in 
fact  or  in  law,  as  against  creditors," 
and  that  the  power  to  subject  choses  in 
action  of  the  debtor  had  not  been  con- 
ferred upon  the  courts ;  and  he  sug- 
gested the  necessity  for  legislative  pro- 
visions.     This    expression,    doubtless. 


led  to  the  subsequent  enactment  of  the 
statute  conferring  jurisdiction.  , 

See  also  Weed  v.  Pierce,  9  Cow.  (N. 
Y.)  722,  wherein  the  rule  was  laid' 
down  that  in  an  ordinary  case,  free 
from  all  fraud  and  injustice,  and  wilful 
neglect  on  the  part  of  the  judgment 
debtor  to  collect  his  debts  and  applv 
the  same  to  the  satisfaction  of  creditors, 
equity  has  no  jurisdiction  to  reach  and, 
apply  the  same;  though  in  that  case  a 
note  given  to  the  judgment  debtor  was 
subjected  to  the  payment  of  the  com- 
plainant, upon  the  ground  that  the 
debtor  had  loaned  the  money  for  which; 
the  note  was  given  while  he  was  in- 
solvent, and  undercircumstances  which 
disclosed  an  intention  to  put  his  funds 
beyond  the  reach  of  his  creditors  ;  and 
it  was  suggested  that  the  equitable 
jurisdiction  assumed  in  Donovan  t». 
Finn,  Hopk.  (N.  Y.)  59,  to  collect  a 
legacy,  although  it  did  not  appear 
that  there  was  any  fraud  or  collusion 
between  the  legatee  or  executors,  de- 
pended upon  the  fact  that  the  exec- 
utors were  trustees  over  whom  equity 
has  general  jurisdiction,  and  upon  the- 
further  circumstance  that  the  legatee 
was  not  able  to  procure  the  requisite' 
security  to  indemnify  the  executors. 
Finally,  in  Durant  v.  Albany  County,, 
26  Wend.  (N.  Y.)  66,  a  case  arose 
which  was  not  deemed  to  be  within  2 
Rev.  Stat.  N.  Y.  173,  §§  38,  39,  viz.,  a 
bill  in  equity  at  the  suit  of  a  county, 
after  a  tax  warrant  had  been  returned 
unsatisfied  to  the  county  treasurer,  to 
enforce  the  payment  of  taxes  out  of  the 
equitable  effects"  of  the  taxpayer.  The 
original  jurisdiction  of  equity  to  enforce 
satisfaction  of  debts  out  of  the  property 
of  the  debtor  not  reachable  by  an  ex- 
ecution was  ably  discussed  by  several 
members  of  the  court  at  length,  and 
the  conclusion  was  arrived  at  that  such 
jurisdiction  does  not  exist. 

See  further  Storm  v.  Waddell,  2 
Sandf.  Ch.  (N.  Y.)  494,  wherein  it  is- 
said  that  the  practice  of  filing  bills  in 
chancery  by  unsatisfied  judgment  and 
execution  creditors  to  reach  the  things 
in  action  of  the  debtor,  is  usually  re- 
ferred to  the  foregoing  statute. 

Rhode  Island. — Greene  v.  Keene,  14 
R.  I.  388,  51  Am.  Rep.  400,  a  case  which 
arose  on  demurrer  to  a  bill  seeking  to- 
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debtor,  and  of  any  money,  thing  in  action,  or  other  property  due 
to  him,  or  held  in  trust  for  him,  and  to  procure  satisfaction  of  the 
judgment  out  of  such  property.* 


reach  the  profits  of  a  business  enter- 
prise under  a  contract,  whereby  such 
profits  were  made  payable  to  the 
debtor's  wife,  the  bill  averring  "that  the 
provision  in  the  contract  for  the  pay- 
ment *  *  *  to  the  Avife  *  *  *  was  en- 
tirely without  consideration  moving 
from  her,  *  *  *  for  the  purpose  of  hin- 
dering, obstructing,  and  defeating  the 
complainant  in  the  collection  of  his 
debt."  A  demurrer  was  sustained,  it 
being  held  that  making  the  profits  pay- 
able to  her  did  not  amount  to  an  as- 
signment, nor  create  a  trust  by  which 
the  profits  were  bound  to  be  paid  to 
her,  but  was  merely  a  direction  by  tiie 
debtor  for  the  payment  of  the  profits 
to  her,  revocable  by  him  before  pay- 
ment at  his  pleasure,  and  that  the  ar- 
rangement did  not  hinder,  delay,  or 
obstruct  the  complainant  in  the  collec- 
tion of  his  claim. 

Tennessee. — Creswell  v.  Smith,  2 
Tenn.  Ch.  416,  wherein  Cooper,  Ch., 
•declares  that  chancery  has  "no  power 
to  reach  stocks,  or  choses  in  action, 
even  in  the  hands  of  third  persons  un- 
affected with  fraud  or  trust,  without  the 
aid  of  a  statute,"  because  "the  remedy 
was  plain,  adequate  and  unembarrassed 
at  law — by  seizure  of  the  person  of  the 
debtor,  or  proceedings  in  outlawry — and 
that  the  abolishment  of  these  legal  rem- 
edies could  not  confer  upon  equity  a 
jurisdiction  it  did  not  have  before." 
Citing  Erwin  v.  Oldham,  6  Yerg. 
(Tenn.)  185;  Ewing  v.  Cantrell,  Meigs 
(Tenn.)  364;  Graham  v.  Merrill,  5 
Coldw.  (Tenn.)  633 ;  and  Lockhart  v. 
Brody,     Supreme    Ct.    Dec.    (Tenn.) 

1874. 

See  further  Cresswell  t\  Smith,  8 
Lea  (Tenn.)  688,  wherein  it  is  said  : 
"This  court,  in  the  case  of  Erwin  v. 
Oldham,  6  Yerg.  (Tenn.)  185,  took 
sides  with  those  courts  that  denied  the 
jurisdiction,  and  this  decision  has  never 
been  overruled ;"  and  Webb  v.  Jones, 
13  Lea  (Tenn.)  200. 

But  see  Wessel  v.  Brown,  78  Tenn. 
685,  wherein  it  was  said  that  an  equity 
of  redemption  in  lands  mortgaged  is 
reachable  by  a  creditors'  bill,  under, 
not  only  Code  Tenn.,  §  4283  et  seq.,  but 
also  the  "inherent  powers"  of  a  court 
of  equity. 

In  Virginia,  the   rule   has  been  laid 


down  that  the  jurisdiction  of  equity  is 
confined  to  such  bonds,  choses  in  ac- 
tion, etc.,  as  have  been  fraudulently 
disposed  of. 

Mercer  v.  Beale,  4  Leigh  (Va.)  203, 
wherein  Tucker,  P.,  says  :  "I  incline  to 
think  that  where  a  creditor  is  in  pur- 
suit of  his  demand,  and  the  debtor 
transfers  his  choses  in  action,  money, 
stock,  or  other  funds,  which  cannot  be 
reached  by  execution,  to  trustees  for 
his  own  benefit,  leaving  no  property 
out  of  which  the  debt  can  be  made,  the 
creditor  is  entitled  to  demand  the  as- 
sistance of  equity  in  getting  at  the 
property." 

1.  Alabama.  —  Code  Ala.,  §  3540, 
which  is  a  reenactment  of  Act  Ala. 
Jan.,  1844;  Sweetzer  f .  Buchanan,  94 
Ala.  574;  Evans  z'.  Welch,  63  Ala.  250; 
Carter  v.  Coleman,  82  Ala.  177;  Lang 
V.  Brown,  21  Ala.  179,  14  Ala.  719. 

In  Brown  v.  Bates,  10  Ala.  432,  it  is 
said  that  Act.  Ala.  Jan.,  1844,  was 
"  doubtless  borrowed  from  a  statute  of 
New  York  upon  the  same  subject." 

Code  Ala.,  §  3547)  authorizes  the 
court  to  subject  property,  money, 
effects  or  choses  in  action,  whether  the 
same  be  within  or  without  the  state. 
Sweetzer  t'.  Buchanan,  94  Ala.  574. 

Georgia. — Code  Ga.  1882,  pt.  2,  tit. 
9,  c.  6;  Collins  v.  Mj'ers,  68  Ga.  530; 
Shannon  x>.  Fechheimer,76  Ga.  86.  See 
also  Cruger  7'.  Coleman,  75  Ga.  695, 
wherein  a  bill  to  subject  equitable  in- 
terests in  real  estate  was  entertained. 

minolB.— The  111.  Ch.  Act,  §§  36,  37, 
subsequently  embodied  in  Rev.  Stat. 
111.  1874,  P-  203  et  seq.,  and  Starr  & 
C.  Ann.  Stat.  111.,  c.  22,  IT  49,  expressly 
authorized  the  bill.  Durand  v.  Gray, 
129  111.9;  Dormueil  r;.  Ward,  108  111. 
216  ;  McNab  v.  Heald,  41  111.  326. 

Iowa. — Code  Iowa,  §  3150,  provides 
as  follows  :  "  At  any  time  after  the 
rendition  of  a  judgment,  an  action  by 
equitable  proceedings  may  be  brought 
to  subject  any  property,  money,  rights, 
credits,  or  interest  therein  belonging  to 
the  defendant,  to  the  satisfaction  of 
such  judgment."  Falker  v.  Linehan, 
88  Iowa  641  ;  Dunton  v.  McCook 
(Iowa,  1895),  61  N.  W.  Rep.  977. 

Kentucky.— By  Act  Ky.  Feb.  12,  1828, 
^  37,  it  was  enacted  that  whenever  an 
execution  o{ fi.  fa,  should  be  issued  and 
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Betroactive  Effect  of  Statutes. — A  statute  authorizing  creditors  to  go 
into  a  court  of  equity  for  the  purpose  of  subjecting  choses  in  ac- 


returned  unsatisfied,  courts  of  chan- 
cery should  have  jurisdiction  to  subject 
to  the  satisfaction  of  the  judgment  any 
choses  in  action  belonging  to  the 
debtor,  etc.  Dana  v.  Banks,  6  J.  J. 
Marsh.  (Ky.)  219;  M'Ferran  v.  Jones, 
2  Litt.  (Ky.)  220. 

In  Davis  v.  Sharron,  15  B.  Mon. 
(Ky.)  64,  it  is  determined  that  such 
statute  is  one  regulating  proceedings 
in  civil  cases,  and,  as  such,  is  expressly 
excepted  from  the  operation  of  the  re- 
pealing clause  in  the  Revised  Statutes. 

Massachusetts. — Gen.  Stat.  Mass.,  c. 
113,  §2,  cl.  II,  authorized  "bills  by 
creditors  to  reach,  and  apply  in  pay- 
ment of  a  debt,  any  property,  right, 
title  or  interest,  legal  or  equitable,  of  a 
debtor  within  this  state,  w^hich  cannot 
be  come  at  to  be  attached  or  taken  on 
execution  in  a  suit  at  law  against  such 
debtor."  Under  this  statute  only  prop- 
erty within  the  state  was  reachable, 
regardless  of  the  court's  jurisdiction 
over  the  person  of  the  debtor.  Carver 
V.  Peck,  131  Mass.  291, 

Upon  the  rendition  of  this  decision, 
Stat.  Mass.  1884,  c.  285,  was  enacted, 
and  the  first-mentioned  statute  as 
amended  was  incorporated  in  Pub. 
Stat,  c.  151,  §  2,  cl.  II,  providing  that  a 
bill  in  equity  for  the  purpose  described 
in  that  clause  might  be  maintained, 
notwithstanding  the  fact  that  "  the 
property  sought  to  be  reached  and  ap- 
plied is  in  the  hands,  possession,  or 
control  of  the  debtor,  independently'  of 
any  other  person,  or  that  it  is  not 
within  the  state." 

In  Wilson  v.  Martin-Wilson  Auto- 
matic F.  Alarm  Co.,  149  Mass.  24,  it  is 
said  that  this  provision  is  intended  "to 
extend  the  jurisdiction  in  case  of  all 
debts,  at  least  as  far  as  courts  of  equity 
of  general  jurisdiction  have  carried  it, 
when  the  debt  is  a  judgment  obtained 
at  law." 

Subsequent  Grant  of  General  Equity 
Po-wers.  —  The  remedy  of  creditors 
under  Gen.  Stat.  Mass",  c.  113,  §  2,  cl. 
II  (copied  from  Stat.  1851,  c.  206,  and 
Stat.  1858,  c.  34),  was  not  taken  away  or 
limited  by  the  grant  of  general  equity 
powers.  Barry  v.  Abbot,  100  Mass.  396. 

See  also  Pettibone  v.  Toledo,  etc., 
R.  Co.,  148  Mass.  411,  wherein  it  is  said 
that  Pub.  Stat.  Mass.  1884,  c.  285,  do 
not    give    jurisdiction   over   creditors' 


bills  in  the  sense  in  which  these  words 
are  used  in  the  practice  of  courts  of 
chancery ;  citing  Chapman  v.  Banker 
Pub.  Co.,  128  Mass.  478. 

MicMgan. — How.  Stat.  Mich.,  §  6614; 
Earle  v.  Grove,  92  Mich.  285;  Vander- 
pool  V.  Notley,  71  Mich.  422;  Turnbull 
X'.  Prentiss  Lumber  Co.,  55  Mich.  387 ; 
Smith  V,  Thompson,  Walk.  (Mich.)   I. 

New  Hampshire. — Gen.  Laws  N.  H., 
c.  209,  §3  (Act  July  2,  1845,  c.  234); 
Alden  r".  Gibson,  63  N.  H.  12;  Chase 
V.  Searles,  45  N.  H.  511;  Bay  State 
Iron  Co.  V.  Goodall,  39  N.  H.  223. 

New  Jersey. — Act  N.  J.  March  20, 
1845,  and  Act  April  12,  1874  (Revision, 
p.  120),  authorize  a  bill  to  discover  and 
subject  any  property  or  thing  in  action 
belonging  to  the  defendant,  etc.,  or 
held  in  trust  for  him,  except  when  such 
trust  has  been  created  by,  or  fund  so 
held  in  trust  has  proceeded  from,  some 
person  other  than  the  defendant  him- 
self. Hardenburgh  v.  Blair,  30  N.  J. 
Eq.  645 ;  Lore  v.  Getsinger,  7  N.  J. 
Eq.  191. 

New  York.— 2  Rev.  Stat.  N.  Y.  174 
§§  38,  39,  embodied  in  Code  New  York, 
\  1871  et  seq.,  which  statute  doubtless 
has  been  copied  into  the  statute  books 
of  many  of  the  other  states  which  have 
legislated  upon  the  subject.  Craig  v. 
Hone,  2  Edw.  Ch.  (N.  Y.)  554;  Stew- 
art V.  McMartin,  5  Barb.  (N.  Y.)  438; 
Storm  V.  Waddell,  2  Sandf.  Ch.  (N. 
Y.)  494;  Durant  t;.  Albany  County,  26 
Wend.  (N.  Y.)  66;  Child  v.  Brace,  4 
Paige  (N.  Y.)  309;  Tarbell  ■ly.  Griggs, 
3  Paige  (N.  Y.)  207. 

North  Carolina. — In  North  Carolina, 
by  the  blending  of  law  and  equity  and 
the  commission  of  legal  and  equitable 
powers  to  a  single  tribunal,  creditors 
at  large  may,  in  an  action  to  recover 
their  debts,  subject  equitable  or  other 
interests  of  the  debtor,  and  property 
which  has  been  fraudulently  conveyed. 
LeDuc  V.  Brandt,  no  N.  Car.  289. 
See  also  Powell  v.  Howell,  63  N.  Car. 
2S3,  wherein  jurisdiction  was  assumed 
to  subject  bonds  and  other  choses  in 
action. 

Ohio. — Civ.  Code  Ohio,  §  5464  (Act 
March  14,  1831,  entitled  "An  act  di- 
recting the  mode  of  proceeding  in 
chancery").  Cincinnati  v.  Hafer,  49 
Ohio  St.  60 ;  Boalt  v.  Williams  County, 
18  Ohio  13;   Butler  v.  Birkey.  13  Ohio 
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tion,  does  not  confer  jurisdiction  to  entertain  a  suit  instituted 
before  its  enactment.^ 

Statutes  Authorizing  the  Sale  of  Equitable  Interests  under  execution,  un- 
less they  contain  a  prohibitory  or  restrictive  clause,  afford  a  cumu- 
lative remedy  merely,  and  do  not  deprive  the  creditor  of  his  right 
given  by  a  prior  statute  to  go  into  equity  to  reach  such  interests.* 

4.  Suits  by  Creditors  of  Decedents  —  a.  Administration  of 
Assets  Generally. — Suits  for  the  discovery  of  the  assets  of 
decedents,  and  for  an  account  of  their  debts,  have  long  been 
within  the  jurisdiction  of  chancery,  which  jurisdiction  rests  upon 
the  general  authority  of  chancery  over  trustees,  and  in  England 
upon  the  limited  and  inadequate  powers  of  the  ecclesiastical 
courts.^ 


St.  514;  Piatt  V.  St.  Clair,  6  Ohio  227; 
Cadwallader  v.  Granville  Alexandrian 
Soc,  II  Ohio  292;  Douglass  t^.  Hus- 
ton, 6  Ohio  163 ;  Gilmore  v.  Miama 
Bank,  3  Ohio  503. 

Tennessee. — Code  Tenn.,  §  5026  el 
seq.  (Act  Tenn.  1832,  c.  11),  made 
ample  provision  for  reaching  stocks, 
credits,  choses  in  action,  etc.  Long  v. 
Page,  lo  Humph.  (Tenn.)  541  ;  Mont- 
gomery V.  McGee,  7  Humph.  (Tenn.) 
234  ;  Erwin  v.  Oldham,  6  Yerg.  (Tenn.) 
185  ;  McCrae  v.  West  Tennessee  Bank, 
6  Coldw.  (Tenn.)  474,  wherein  it  was 
determined  that  a  nonresident  debtor 
of  a  resident  debtor  might  be  required 
to  pay  the  judgment. 

See  also  Wilson  v.  Beadle,  2  Head 
(Tenn.)  510,  wherein  it  was  determined 
that  under  Act  Tenn.  1852,  c.  365,  §  10, 
authorizing  a  creditor  to  file  a  bill  in 
chancery  in  all  cases  where  a  convey- 
ance is  made  by  a  debtor  of  "  property, 
either  real  or  personal,  or  mixed,  of  any 
description,"  for  the  purpose  of  defraud- 
ing creditors,  the  creditor  was  author- 
ized to  file  a  bill  upon  the  fraudulent 
assignment  of  choses  in  action. 

Wisconsin. — Sanb.  &  B.  Ann.  Stat. 
Wis.,  §  3029,  embodying  Laws  Wis.  i860, 
c.  303,  §§  112,  113  (Taylor's  Stat.  1568). 
Bragg  T'.  Gaynor,  85  Wis.  468;  Ahl- 
hauser  -o.  Doud,  74  Wis.  400;  Clark  v. 
Bergenthal,  52  Wis.  103 ;  Pierce  v. 
Milwaukee  Constr.  Co.,  38  Wis.  253; 
Winslow  V.  Dousman,  18  Wis.  456 ; 
Gates  V.  Boomer,  17  Wis.  455. 

United  States— J5/Vci'  of  State  Statute. 
— A  state  statute  making  equitable  in- 
terests and  choses  in  action  reachable 
by  a  creditors'  bill,  confers  rights  upon 
a  creditor  which  will  be  enforced  by  a 
United  States  court  sitting  in  such  state. 
Lorman  v.  Clarke,  2  McLean  (U.  S.) 


568,  wherein  the  bill  was  filed  pursuant 
to  a  statute  of  Michigan. 

1.  M'Ferran  t;.  Jones,  2  Litt.  (Ky.) 
220;  Erwin  v.  Oldham,  6  Yerg.  (Tenn.) 
185. 

2.  McNab  V.  Heald,  41  111.  326. 

3.  Thompson  v.  Brown,  4  Johns.  Ch. 
(N.  Y.)  619,  wherein  Chancellor  Kent 
says  that  it  "is  now  settled  that  courts 
of  equity  have  concurrent  jurisdiction 
with  courts  of  law  in  suits  against  execu- 
tors." Citing  Joseph  v.  Mott,  Prec.  Ch. 
79;  Darston  v.  Orford,  Prec.  Ch.  1S8, 
cited  in  3  P.  Wms.  401,  note  F\  War- 
ing -'.  Danvers,  i  P.  Wms.  295  ;  Cox's 
Creditors,  3  P.  Wms.  341;  Robinson  v. 
Tonge,  3  P.  Wms.  398;  and  other 
cases. 

WaplesT*.  Marsh,  19  Iowa  381,  where- 
in Wright,  J.,  says:  "That  a  creditor 
has  a  right,  under  the  English  practice, 
to  come  into  chancery  for  a  discovery 
and  distribution  of  assets,  against  an 
administrator,  is  not  denied,  and  could 
not  well  be."  Citing-  Thompson  v. 
Brown,  4  Johns.  Ch.  (N.  Y.)  619. 

Johnson  v.  Cain,  15  Kan.  532,  where- 
in Valentine,  J.,  says  :  "  Generally, 
courts  of  equity  will  exercise  jurisdic- 
tion over  estates,  and  over  heirs,  execu- 
tors, administrators,  devisees,  legatees, 
and  creditors  of  such  estates,  whenever 
it  is  equitable  and  right  that  they  should 
do  so."  Citing  Thompson  v.  Brown, 
4  Johns.  Ch.  (N.  Y.)  619. 

Rogers  v.  Kennard,  54  Tex.  40, 
wherein  it  is  said:  "The  jurisdiction 
of  the  court  of  chancery  of  England 
over  the  administration  of  the  assets  of 
a  deceased  person,  is  founded  upon  the 
power  of  that  court  to  enforce  the  exe- 
cution of  trusts,  and,  as  a  means  to  ac- 
complish this,  the  power  to  investigate 
and  arrest   fraud  and  fraudulent  com- 
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In  the  United  States,  or  at  least  in  many  of  them.^  such  jurisdiction 
is  still  preserved,  and  is  most  frequently  exercised  by  compelling 


binations  to  which  the  administrator  is 
a  party." 

See  further  Board  of  Public  Works 
V.  Columbia  College,  17  Wall.  (U.  S.) 
521;  and  Pratt  r.  Northam,  5  Mason 
(U.  S.)  95,  wherein  Story,  J.,  says  that 
"the  original  ground  seems  to  have 
been  that  a  creditor,  or  other  party  in 
interest,  had  a  right  to  come  into  chan- 
cery for  a  discovery  of  assets ;  and,  be- 
ing once  rightfully  there,  he  should  not 
be  turned  over  to  a  suit  at  law  tor  final 
redress.  And, for  the  purposes  of  com- 
plete justice,  it  became  necessary  to 
conduct  the  whole  administration  and 
distribution  of  assets  under  the  super- 
intendence of  the  court  of  chancery 
when  it  once  interfered  to  grant  relief 
in  such  cases." 

1.  Alabama. — In  Pharis  z>.  Leachman, 
20  Ala.  662,  Goldthwaite,  J.,  says  that 
the  jurisdiction  of  courts  of  equity  to 
enforce  the  claims  of  creditors  and  dis- 
tribute the  assets  of  a  decedent  is  sus- 
tained upon  considerations  essentially 
distinct  from  those  which  influence 
such  courts  in  affording  assistance  to 
creditors  of  living  debtors.  In  one 
case,  the  jurisdiction  is  original  and 
primary,  resting  upon  its  general 
powers  in  relation  to  the  settlement  of 
decedents'  estates,  while  in  the  other 
it  is  ancillary  and  in  aid  of  legal  tribu- 
nals whose  powers  are  found  inadequate 
to  the  emergency. 

In  Cameron  v.  Cameron,  82  Ala.  392, 
a  bill  was  sustained  upon  allegations  that 
there  was  no  administration  of  the  de- 
cedent's estate,  and  that  his  widow  and 
children  took  possession  of  and  held  it, 
the  same  exceeding  the  statutory  ex- 
emptions, both  in  value  and  extent. 

See  also  Scott  v.  Ware,  64  Ala.  174, 
wherein  it  is  determined  that  where  the 
debts  of  the  decedent  are  charged  upon 
his  entire  estate,  real  and  personal, 
equity  will  entertain  a  bill  to  subject 
his  lands  to  the  payment  of  debts  ;  but 
when  the  sureties  of  an  administrator 
are  solvent,  equity  will  not  entertain  a 
bill  against  the  heirs  to  subject  lands  of 
the  decedent,  upon  the  theory  that 
the  administrator  has  been  guilty  of  a 
devastavit.  Pyke  v.  Searcj',  4  Port. 
(Ala.)  52,  following  Darrington  v. 
Borland,  3  Port.  (Ak.)  9. 

See  further  Ledj-ard  v.  Johnston,  16 
Ala.     548,     wherein     the     decedent's 


estate  was  solvent  and  the  complain- 
ant's claim  had  been  duly  presented  to 
the  executor,  who  had  admitted  that  it 
was  just,  and  promised  payment ;  and 
after  the  resfgnation  of  the  executor 
presentment  had  been  made  to  the  ad- 
ministrator dc  bonis  non.  Equitable 
relief  was  denied,  because  the  creditor 
had  a  remedy  by  an  action  at  law 
against  the  administrator,  and  it  was 
considered  no  answer  to  show  that  the 
administration  had  been  settled  and  the 
assets  distributed. 

Arkansas. — In  Chambers  v.  Sallie,  29 
Ark.  407,  the  jurisdiction  of  equity  is 
maintained  to  subject  to  the  payment 
of  a  creditor  land  to  which  the  de- 
cedent's widow  sets  up  a  pretended 
claim  of  homestead,  the  estate  being 
insolvent  and  the  decedent  having 
left  no  personal  assets. 

See  also  Wilson  v.  Harris,  13  Ark. 
559,  wherein  it  is  determined  that 
equity  has  jurisdiction  to  enforce  the 
payment  of  a  claim  that  has  been 
allowed  by  the  Probate  Court,  out  of 
assets  which  have  gone  into  the  hands 
of  the  heirs,  the  administrator  having 
paid  some  of  the  decedent's  debts  and 
distributed  the  residue  of  his  estate, 
without  paying  the  complainant's 
claim. 

See  further  Hall  v.  Brewer,  40  Ark. 
433,  wherein  it  was  determined  that 
Code  Civ.  Pro.  Ark.  (Gantt's  Dig., 
k  153))  providing  that  legatees  and  dis- 
tributees shall  be  liable  to  a  direct  ac- 
tion by  a  creditor  to  the  extent  of  the 
estate  received  by  each  of  them,  not- 
withstanding the  failure  of  the  creditor 
to  appear,  and  the  discharge  of  the 
personal  representative,  is  simply  de- 
claratory of  the  law  as  it  previously 
existed  ;  and  that  any  creditor  whose 
claim  has  been  duly  proved  but  never 
satisfied,  or  whose  claim  has  come  into 
existence  too  late  to  be  proved,  or  after 
the  administration  has  been  closed, 
may,  in  equity,  subject  the  assets 
descended  to  the  heirs.  Citing  Wil- 
son v.  Harris,  13  Ark.  559,  and  Wil- 
liams -'.  Ew^ing,  31  Ark.  229. 

District  of  Columbia. — Offuttf.  King, 
I  MacArthur  (D.  C.)  312,  wherein  it 
is  said:  "The  administration  of  the 
assets  of  a  deceased  person  is  a  well 
established  rule  in  equity  ;  "  the  bill  in 
that  case  being   filed  against  the  ad- 
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unfaithful  executors  and  administrators  to  render  accounts,  and 
properly  pursue  and  administer  the  assets  of  their  decedents,  and 


ministrator  and  heirs  of  a  decedent, 
alleging  that  the  personal  assets  were 
Insufficient  to  pay  the  decedent's  debts, 
and  praying  that  the  real  estate  be  sold, 
and  that  the  claims  of  creditors  be  paid 
out  of  the  proceeds. 

To  the  same  effect  are  Creswell  v. 
Kennedy,  3  MacArthur  (D.  C.)  78; 
Keefe  v.  Malone,  3  MacArthur  (D. 
C.)  236. 

But  see  Board  of  Public  Works  v. 
Columbia  College,  17  Wall.  (U.  S.) 
521,  as  to  the  necessity  of  explaining 
failure  to  take  steps  in  the  Orphans' 
Court  to  have  the  claim  allowed  and 
paid. 

In  Florida,  a  bill  will  not  be  enter- 
tained to  subject  the  land  of  a  deceased 
debtor  to  the  payment  of  a  judgment 
recovered  against  the  debtor  in  his  life- 
time, because  the  creditor  has  an  ade- 
quate remedy  at  law  by  reviving  his 
judgment  and  selling  the  land  under 
execution. 

Coogler  V.  Mayo,  21  Fla.  126,  a 
case  wherein  relief  was  denied,  al- 
though the  deed  to  the  decedent  had 
been  lost  and  records  had  been  con- 
sumed by  fire,  and  the  heir  of  the  de- 
cedent's grantor,  who  was  then  dead, 
had  conveyed  the  land,  the  purchaser 
having  full  notice  that  the  land  be- 
longed to  the  estate  of  the  deceased 
judgment  debtor. 

Georgia. — In  support  of  the  original 
jurisdiction  of  bills  for  the  administra- 
tion of  the  assets  of  decedents,  see 
Caldwell  v.  Montgomery,  8  Ga.  106; 
Hardwick  v.  Thomas,  10  Ga.  266; 
Jones  V.  Dougherty,  10  Ga.  273.  In 
the  last  case  Lumpkin,  J.,  says  :  "Thir- 
ty years'  experience  at  the  bar  enable 
me  to  bear  testimony,  not  only  to  the 
convenience  and  absolute  necessity  of 
such  proceedings,  but  also  to  their  en- 
tire practicability.  Bills  of  this  char- 
acter are  brought  daily  in  every  circuit 
in  the  state,  by  creditors  against  exec- 
utors and  administrators,  or  vice  versa, 
for  the  proper  administration  of  the 
assets  of  the  estate,  in  which  the  rights 
of  all  parties  are  finally  settled  by  the 
decree."  See  also  Long  t.  Mitchell, 
63  Ga.  769,  and  Redd  v.  Davis,  59  Ga. 
823.  in  support  of  the  jurisdiction  of 
equity  to  entertain  a  bill  to  subject 
propertj'  that  has  been  distributed 
among  the  heirs. 


But  in  Lawson  v.  Grubbs,  44  Ga.  466, 
a  bill  seeking  to  subject  lands  of  the 
decedent  to  the  payment  of  a  judgment 
recovered  against  his  representative 
was  considered  without  equity,  because 
the  creditor  had  a  remedy  by  levying  a 
fi.  fa.;  the  only  alleged  ground  for  the 
interposition  of  the  court  being  that 
the  representative  was  in  failing  and 
insolvent  circumstances,  and  had  ad- 
vertised the  lands  for  sale. 

And  in  Pease  v.  Scranton,  11  Ga.  33, 
it  was  considered  that  the  creditor  had 
an  ample  remedy  at  law,  it  being  al- 
leged that  the  administrators  had  made 
an  imperfect  inventory,  and  that  they 
had  failed  to  include  in  their  appraise- 
ment valuable  real  and  personal  estate. 
It  was  said  that  the  title  to  the  prop- 
erty could  be  tried  on  the  issue  of 
plene  administravit,  and  that  if  the 
complainants  should  obtain  judgment 
against  the  administrators  quatido  acci- 
derint,  a  levy  might  be  made  upon 
such  property  as  had  not  come  into  the 
hands  of  the  administrators  to  be  ad- 
ministered. 

Illinois. — The  following  earlj'  cases 
support  the  jurisdiction  of  equity  to 
administer  the  assets  of  a  decedent. 
Vansyckle  v.  Richardson,  13  111.  171 ; 
Harris  v.  Douglas,  64  111.  466,  wherein 
the  decedent  had  charged  his  debts  on 
his  real  estate  by  his  will ;  Garvin  v. 
Stewart,  59  111.  229,  a  case  involving 
complicated  equities;  Thomas  T.Ad- 
ams, 30  111.  37,  wherein  it  was  held 
that  after  the  refusal  of  the  personal 
representative  to  pay  a  judgment  re- 
covered against  the  deceased  debtor, 
resort  might  be  had  to  equity  against 
the  personal  representatives  and  heirs 
for  the  payment  of  the  judgment  out 
of  assets  in  the  hands  of  the  personal 
representatives,  if  sufficient,  and  if  not, 
out  of  the  real  estate  descended  to  the 
heirs. 

Indiana. — The  following  cases  sup- 
port the  original  jurisdiction  of  chan- 
cery to  administer  the  assets  of  a 
decedent  and  subject  his  lands  to  the 
payment  of  debts.  Martin  v.  Dens- 
ford,  3  Blackf,  (Ind.)  295,  follotvcd  in 
Bryer  v.  Chase,  8  Blackf.  (Ind.)  508; 
Unknown  Heirs  v.  Kimball,  4  Ind.  546, 
wherein  it  is  said  that  the  question  of 
the  decedent's  solvency  or  insolvency 
is  immaterial,  and  that  if   in  a  given 
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by  selling,  for  the  payment  of  debts,  lands  which  are,  either  by 
statutes  or  wills,  charged  with  the  payment  of  debts. 


case  a  remedy  exists  at  law,  the  two 
jurisdictions  are  concurrent. 

Iowa. — In  Waples  v.  Marsh,  19  Iowa 
381,  the  question  arose  whether  or  not 
a  creditor,  alleging  the  failure  and 
refusal  of  the  administratrix  to  account 
for  and  apply  the  personal  assets,  and 
that  the  decedent  left  real  estate  which 
she  refused  to  sell  for  the  payment  of 
debts,  could  maintain  a  bill  praying  for 
an  account  of  the  personal  property 
and  a  sale  of  the  real  estate,  etc. ;  and  it 
was  determined  that  the  District  Court 
had  jurisdiction,  notwithstanding  the 
grant  of  general  jurisdiction  over  the 
administration  of  estates  to  the  County 
Court. 

Kansas. — ^Johnson  v.  Cain,  15  Kan. 
532,  wherein  the  court  say  :  "We  also 
suppose  that  it  will  be  admitted  that  in 
many  cases  where  an  estate  has  already 
been  settled,  and  the  administrator  dis- 
charged, courts  of  equity  (such  as  the 
District  Courts  are)  will  exercise  juris- 
diction over  the  heirs,  and  over  any 
matter  pertaining  to  such  estate,  so  as 
to  do  justice  to  any  person  holding  a 
claim  against  such  estate."  Citing 
Shoemaker  v.  Brown,  10  Kan.  383. 

Kentucky. — Stroud  v.  Barnett,3  Dana 
(Ky.)  392,  wherein  Ewing,  J.,  says: 
''  When  administrators  or  executors 
have  abused  their  trust,  by  making 
distribution  of  the  assets  among  the 
heirs  or  legatees,  without  first  paying 
the  debts,  we  see  no  principle  of  equity 
which  would  preclude  the  chancellor 
from  taking  cognizance  of  the  case,  in 
analogy  to  the  jurisdiction  ordinarily 
exercised  by  him  over  trustees  and 
trust  funds,  in  other  cases,  and  fol- 
lowing the  trust  fund  into  the 
hands  of  the  legatees  or  heirs,  and 
directing  its  application  to  the  first 
object  of  the  trust,  the  payment  of 
debts,  or  rendering  the  executor  or 
administrator  liable  for  a  breach  of 
his  trust.  By  such  a  proceeding,  the 
administrators  and  heirs  all  being 
brought  before  the  court,  and  compelled 
to  make  discovery  of  assets,  more  full 
and  complete  justice  can  be  done,  and 
the  great  delay,  vexation  and  circuity 
of  action,  of  first  suing  the  adminis- 
trator at  law,  and  then  suing  for  a 
devastavit,  and  driving  him  to  a  suit 
against  the  heirs  for  a  return  of  the 
funds  paid  over  to  them,  be  avoided. 


We  are  therefore  inclined  to  think 
that  in  all  cases  where  the  administrator 
has  made  distribution  of  the  estate 
among  the  heirs,  a  creditor  whose 
debt  has  not  been  paid  may  proceed  in 
chancery,  jointly  against  him  and  the 
heirs,  for  a  recovery  of  his  debt."  Ap- 
proved in  Pilkington  v.  Gaunt,  5  Dana 
(Ky.)  410. 

In  Maryland,  bills  by  one  creditor  in 
behalf  of  himself  and  others,  against 
executors,  to  obtain  payment  and  to 
have  the  assets  brought  in  and  admin- 
istered under  the  direction  of  the  court 
of  chancery,  are  rare.  Per  Bland,  Ch., 
in  Strike's  Case,  i  Bland  (Md.)  57. 

In  Griffith  v.  Frederick  County 
Bank,  6  Gill  &  J.  (Md.)  432,  it  was 
determined  that  under  Act  Md.  1785,  c. 
72,  providing  that  in  the  event  of  the 
insufficiency  of  the  personalty,  the 
chancellor  should  have  power,  upon 
the  application  of  any  creditor,  to  order 
the  whole  or  part  of  the  real  estate  to 
be  sold,  such  relief  could  be  afforded 
only  when  there  was  an  insufficiency  of 
personal  assets.  See*  also  Wyse  v. 
Smith,  4  Gill  &  J.  (Md.)  295;  Robertson 
V.  Parks,  3  Md.  Ch.  65. 

In  Guyton  v.  Flack,  7  Md.  398,  the 
court  says:  "  We  have  been  furnished 
with  no  case  which  shows  that  a  court 
of  equity  will  grant  relief  to  a  creditor 
of  his  deceased  debtor,  against  a  party, 
for  improperly  interfering  with,  or 
retaining  and  using,  the  assets  of  the 
debtor." 

The  creditor's  remedy  against  such 
party  is  to  sue  him  as  an  executor  de 
son  tort  in  a  court  of  law. 

Massachusetts. — In  Fairfield  v.  Fair- 
field, 15  Gray  (Mass.)  596,  the  bill  was 
sustained  under  Rev.  Stat.  Mass.,  c. 
70,  §  16,  against  the  widow  and  children 
of  a  decedent,  to  enforce  payment  of  a 
right  of  action  which  had  accrued  after 
the  time  of  limitation  of  actions  against 
the  executrix  (who  was  the  widow)  had 
expired;  the  bill  alleging  that  the  tes- 
tator died  seized  and  possessed  of  real 
and  personal  estate  more  than  sufficient 
to  pay  the  plaintiff's  claim,  and  that  by 
his  will  he  directed  all  of  his  debts  to  be 
paid  out  of  his  estate.  See  also  Wood 
V.  Leland,  22  Pick.  (Mass.)  505. 

Mississippi. — Under  Code  Miss.  1S71, 
§  976,  which  declares  that  the  chancery 
court,  in  addition   to   the  powers  and 
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In 'Some  States,  however,  notably  Illinois,  Indiana,  Michigan,  Mis- 


jurisdiction  belonging  to  the  probate 
court,  shall  have  jurisdiction  to  hear 
and  determine  all  questions  in  relation 
to  the  execution  of  trusts  at  the  suit  of 
either  heirs  or  creditors,  and  by  de- 
cree and  process  to  enforce  the  liability 
of  the  trustee  and  his  sureties,  a  judg- 
ment creditor  may  bring  a  bill  against 
an  executor  who  has  assets  in  his 
hands,  to  compel  him  to  render  an  ac- 
count. Clopton  -'.  Haughton,  57  Miss. 
7S7.  See  also  Buie  v.  Pollock,  55 
Miss.  309. 

In  Partee  v.  Kortrecht,  54  Miss.  66, 
the  decedent  was  a  nonresident  and 
left  no  property  within  the  state  ex- 
cept a  tract  of  land.  A  bill  to  sub- 
ject such  land  to  the  payment  of  the 
debts  was  not  sustained,  it  being  deter- 
mined that  Code  Miss.,  §§  1091,  1092, 
making  it  the  duty  of  the  chancellor 
to  appoint  a  county  administrator  to 
whom  should  be  committed  the  admin- 
istration of  the  decedent's  estate, 
whether  he  died  within  or  without  the 
state,  upon  the  failure  of  any  one  to 
apply  for  letters  within  six  months  after 
the  death  of  such  person,  alForded  an 
ample  remedy. 

See  also  Pleasants  v.  Glasscock,  i 
Smed.  &  M.  Ch.  (Miss.)  17;  and  Beck 
V.  Rainey,  28  Miss,  iii,  wherein  it  was 
determined  that  a  bill  seeking  to  hold 
liable,  as  executors  cie  son  tort,  parties 
wlio  had  converted  the  property  of  the 
estate  to  their  own  use,  was  not  main- 
tainable unless  special  circumstances 
were  alleged  showing  that  the  remedy 
at  law  was  inadequate,  and  that  a  general 
charge  of  fraud  and  confederation  was 
insufficient.  And  in  the  latter  case  a 
prayer  for  an  injunction  to  prevent  the 
removal  of  property  was  not  regarded 
as  giving  jurisdiction,  because  it  did  not 
appear  but  that  the  defendants  were 
able  to  pay  the  amounts  that  might  be 
recovered  against  them  respectively, 
without  resort  to  the  property.  See 
further  Anderson  v.  Newman, 60  Miss. 
532,  wherein  it  was  determined  that 
creditors  were  not  entitled  to  go  against 
the  heirs  until  the  personalty-  had 
been  exhausted. 

New  Jersey. — Decker  v.  Decker,  27 
N.  J.  Eq.  239,  wherein  the  court  de- 
clined to  entertain  a  bill  praying  for  an 
account  of  the  personal  estate,  and  for 
the  sale  of  the  real  estate  in  the  event 
that  the  personalty  should  prove  in- 
sufficient for  the  paj-ment  of  the  debts. 


although  it  was  alleged  that  the  admin- 
istrator had  removed  into  another 
county,  it  not  being  alleged  that  he  had 
left  the  state. 

But  where  the  executrix,  instead  of 
applj'ing  the  personal  estate  to  the  pay- 
ment of  debts,  converts  it  to  her  own 
use,  the  court  will  "have  no  hesitation 
in  subjecting  her  interest  in  the  real 
estate,  under  the  will  of  which  she  was 
executrix,  to  the  payment  of  the  debts 
which  she  ought  to  have  paid  out  of 
the  personal  property."  Cooper  v. 
Cooper,  5  N.  J.  Eq.  49S. 

New  York. — See  M'Kay  v.  Greene,  3 
Johns.  Ch.  (N.  Y.)  56,  wherein  Chan- 
cellor Kent,  without  expressing  any 
opinion  upon  the  question,  cited  the 
dictum  of  Sir  James  Mansfield  in 
Brady  v.  Sheil,  1  Campb.  148,  in  sup- 
port of  the  jurisdiction  of  equitj'  to 
make  an  equitable  distribution  of  the 
assets  of  a  deceased  insolvent.  See 
further  Thompson  v.  Brown,  4  Johns. 
Ch.  (N.  Y.)  633. 

North  Carolina. — Wilson  v.'  Leigh,  4 
Ired.  Eq.  (X.  Car.)  97,  wherein  Ruffin, 
C.  J.,  says:  "There  is  no  doubt  that 
creditors  may  come  into  a  court  of 
equity  against  executors,  or  against 
them  and  the  heirs  or  devisees,  for 
accounts,  and  for  payment  out  of  the 
proper  fund." 

See  also  Martin  v.  Harding,  3  Ired. 
Eq.  (N.  Car.)  603;  Simmons  v.  Whit- 
aker,  2  Ired.  Eq.  (N.  Car.)  129;  Wash- 
ington V.  Sasser,6  Ired.  Eq.  (N.  Car.) 
336;  Barnawell  v.  Threadgill,  5  Ired. 
Eq.  (N.  Car.)  86,  which  was  a  suit  to 
subject  assets  into  the  hands  of  the 
legatees  and  fraudulent  alienees  of  an 
unfaithful  executor,  the  court  saying: 
"  The  creditor  has  an  evident  equity  to 
satisfaction  out  of  the  testator's  estate 
in  preference  to  the  volunteers;  and  if 
he  cannot  obtain  his  debt  from  the  ex- 
ecutor he  is  clearly  entitled  to  pursue 
the  fund  until  it  has  changed  its  charac- 
ter by  a  sale  to  some  person  on  an  hon- 
est contract; "  and  in  that  case  it  was 
held  that  the  remedy  at  law  by  a  scire 
facias  and  trial  by  jury,  under  Rev. 
Stat.  N.  Car.,  c.  50,  was  "  but  a  cumula- 
tive legal  remedy,  not  so  effectual  in 
many  cases  as  that  in  equity,  where 
accounts  may  be  taken,  all  parties  in  in- 
terest brought  before  the  court,  and  the 
decree  enforced,  not  only  by  execution, 
but  by  process  for  contempt." 

See  further,  Wilson  v.  Bynum,  92  N. 
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souri,  New  Mexico,  New  York,  Texas,  and  Wisconsin,  the  original 


Car.  717,  wherein  it  is  said  that  juris- 
diction to  enforce  the  payment  of 
debts  out  of"  lands  has  alwajs  been  en- 
tertained. 

Smith  V.  Caswell,  2  Hayw.  (N.  Car.) 
285,  wherein  payment  of  a  judgment 
recovered  against  an  executor  after  an 
execution  against  the  personal  assets 
had  been  returned  unsatisfied,  was  en- 
forced out  of  land  which  the  testator 
had  charged  with  the  payment  of  his 
debts;  and  Wadsworth  -■.  Davis,  63  N. 
Car.  251,  wherein  Rodman,  J.,  said : 
"  There  have  been  in  this  state  too 
many  instances  of  what  are  called 
creditors'  bills  to  permit  any  doubt  of 
the  jurisdiction  of  a  court  of  equity 
to  entertain  them."  In  this  last  case  it 
was  held  that  Acts  N.  Car.  1866-67,  ^-  79> 
(j  5,  authorizing  executors  to  make  pref- 
erences among  debts  of  equal  dignity, 
was  intended  to  discourage  a  multi- 
plicity of  suits  merely,  and  did  not 
abrogate  the  jurisdiction  of  equity  to 
entertain  creditors'  bills  ;  that,  although 
Rev.  Code  N.  Car.,  c.  46,  §  4,  authorized 
the  personal  representatives  to  insti- 
tute proceedings  for  the  sale  of  lands 
after  the  exhaustion  of  the  personal 
assets,  yet  a  suit  in  equity  might  be 
brought  by  a  creditor  for  that  purpose 
upon  the  failure  of  the  personal  repre- 
sentative to  perform  such  duty ;  and 
that  Code  Civ.  Pro.  N.  Car.,  §  418, 
which  authorized  the  clerk  "to  audit 
the  accounts  of  executors,  adminis- 
trators and  guardians,"  did  not  oust  the 
Superior  Court  of  jurisdiction  to  enter- 
tain creditors'  bills. 

OMo. — In  support  of  the  original 
jurisdiction  of  chancery  to  settle  the 
estates  of  decedents  at  the  suit  of  cred- 
itors, see  Stiver  v.  Stiver,  8  Ohio  217, 
citing  Grosvenor  v.  Austin,  6  Ohio  112; 
Thompson  v.  Brown,  4  Johns.  Ch.  (N. 
Y.)  631;  and  Piatt  v.  St.  Clair,  6  Ohio 
227,  wherein  it  was  determined  that 
lands  aliened  by  the  heirs  might  be 
reached,  and  that  the  payment  of  debts 
might  be  enforced  against  minor  heirs 
as  well  as  adult  heirs. 

Pennsylvania. — Woddrop  v.  Weed, 
154  Pa.  St.  307,  wherein  the  jurisdiction 
of  equity  is  maintained  to  compel  an 
account  by  testamentary  trustees  and 
to  set  aside  judgments  confessed  by  the 
trustee  and  conveyances  made  by  him, 
whereby  he  gave  other  creditors  prefer- 
ences. Citing  Brown's  Appeal,  12 
Pa.  St.  333. 


South  Carolina. — In  support  of  the 
jurisdiction  to  entertain  a  bill  against 
heirs  for  the  sale  of  lands  when  there 
is  a  deficiency  of  personal  assets,  see 
Gregory  v.  Forrester,  i  McCord  Eq. 
(S.  Car.)  318.  See  also  Moore  v.  Cald- 
well, 8  Rich.  Eq.  (S.  Car.)  22,  wherein 
a  bill  was  entertained  against  an  exec- 
utor and  legatees  to  whom  the  executor 
had  transferred  assets  upon  their  bind- 
ing themselves  to  pay  the  outstanding 
demands  against  the  estate. 

Collection  of  Assets  of  Estate. — But, 
ordinarily,  the  debtors  of  a  decedent, 
or  persons  who  have  possessed  them- 
selves of  his  property,  cannot  be  made 
parties  to  a  bill  against  the  executors  at 
the  suit  of  a  creditor.  Per  Carroll,  Ch., 
in  Ragsdale  v.  Holmes,  i  S.  Car. 
91. 

Tennessee. — Simpson  -'.  Simpson,  7 
Humph.  (Tenn.)  275,  wherein  the  court 
said:  "We  consider  it  a  well-settled 
principle  of  law,  that  a  creditor  of  an 
estate  may,  after  having  obtained  his 
judgment  at  law,  file  a  bill  against  the 
representative  of  the  estate,  and  any 
debtor  thereto,  or  any  person  who  may 
have  assets  belonging  to  said  estate  in 
his  hands,  which  the  representative 
either  negligently  or  fraudulently  fails 
to  collect  for  the  payment  of  the  debts 
of  the  estate,  and  have  an  account 
therefor." 

But  in  Bruce  v.  Bruce,  11  Heisk. 
(Tenn.)  760,  it  was  determined,  under 
Code,  §  2209  et  seq.  (Act  Tenn.  1842), 
authorizing  the  next  of  kin,  or  any 
creditor,  to  file  a  bill  in  chancery  for 
the  appointment  of  a  receiver,  etc., 
upon  the  lapse  of  six  months  after  the 
death  of  the  decedent  without  any  one 
applying  for  letters  of  administration, 
that  the  court  of  chancery  "  is  not  a 
probate  court,  and  has  *  *  *  only  the 
statutory  jurisdiction."  See  also,  to  the 
same  efTect,  Evans  v.  Evans,  2  Coldw. 
(Tenn.)  143. 

See  further,  as  to  the  respective  ju- 
risdictions of  the  county  and  circuit 
courts,  Burgner  v,  Burgner,  11  Heisk. 
(Tenn.)  729. 

United  States. — "In  the  court  of 
chancery,  executors  and  administrators 
are  considered  as  trustees,  and  that 
court  exercises  original  jurisdiction 
over  them  in  favor  of  creditors,  lega- 
tees and  heirs,  in  reference  to  the 
proper  execution  of  their  trust."  Per 
Campbell,  J.,  in  Green  v.  Creighton,  23 
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jurisdiction  of  equity  to  entertain  such  suits  has  been  either  so  mod- 


How.  (U.  S.)  90,  citing  Atty.-Gen.  v. 
Cornthwaite,  2  Cox  45. 

In  Hagan  v.  Walker,  14  How.  (U. 
S.)  29,  Curtis,  J.,  says:  "That  a  single 
creditor  may  maintain  a  bill  against  an 
administrator  of  a  deceased  debtor,  for 
a  discovery  of  assets  and  the  payment 
of  his  debt,  there  can  be  no  doubt." 

See  also,  as  to  the  original  jurisdic- 
tion of  chancery  over  the  estates  of 
decedents,  and  the  extent  to  which 
such  jurisdiction  has  been  circum- 
scribed by  the  establishment  of  probate 
courts  in  the  United  States,  Board  of 
Public  Works  v.  Columbia  College,  17 
Wall.  (U.  S.  )  531. 

In  Johnson  v.  Waters,  iii  U.  S.  640, 
a  bill  was  sustained  wherein  a  creditor 
sought  to  set  aside  a  fraudulent  sale  of 
the  decedent's  land  made  by  the  execu- 
tor;  and  in  Tate  v.  Norton,  94  U.  S. 
746,  it  was  determined  that  under  a 
statute  (Gantt's  Dig.  Ark.  1848,  c.  4,  §§ 
62,  96),  whereby  no  discrimination  was 
made  for  the  real  and  personal  property 
as  assets,  equity  had  no  jurisdiction  to 
entertain  a  suit  by  a  creditor  for  the 
sale  of  the  decedent's  lands.  See  further 
Payne  v.  Hook,  7  Wall.  U.  S.)  425. 

In  Vermont,  a  creditor  cannot  main- 
tain a  bill  in  equity  to  obtain  satisfac- 
tion of  his  claim  out  of  a  debt  due  the 
estate.  The  duty  of  collecting  such  debt 
devolves  upon  the  personal  representa- 
tive, and  the  remedy,  where  the  per- 
sonal representative  fails  to  execute  his 
trust,  is  an  action  on  his  bond.  Isaacs 
V.  Clark,  13  Vt.  657. 

But  in  Morse  v.  Slason,  13  Vt.  296, 
the  fact  that  one  of  the  claimants  was 
also  one  of  the  administrators,  was 
considered  of  itself  a  sufficient  reason 
why  no  adequate  redress  could  be  af- 
forded in  the  probate  court,  and  a  bill 
alleging  that  the  administrator  had  not 
inventoried  nor  taken  any  account  of 
certain  property,  real  and  personal, 
and  praying  that  a  sale  by  one  of  the 
administrators  be  vacated,  etc.,  was 
sustained. 

Virginia. — Rice  v.  Hartman,  84  Va. 
251,  wherein  it  is  said  that  a  bill  for  an 
account  and  a  settlement  of  the  estate 
is  entertained  not  only  because  mat- 
ters of  account  are  involved,  but 
because  of  the  existence  of  a  construct- 
ive trust  in  the  personal  representa- 
tive; which  case  was  cited  with  ap- 
proval in  Beverly  v.  Rhodes,  86  Va, 
415- 


In  the  latter  case  Lewis,  J.,  says  that 
some  authorities  base  the  jurisdiction 
upon  the  necessity  for  taking  accounts 
or  compelling  a  discovery  of  assets, 
and  upon  the  ground  that  there  is  no 
adequate  remedy  at  law,  and  that  other 
authorities  say  that  the  jurisdiction  de- 
pends upon  the  trust  in  personal  repre- 
sentatives which  it  is  the  duty  of  a 
court  of  equity  to  enforce;  but  that, 
whatever  may  be  the  correct  explana- 
tion, the  jurisdiction  is  not  only  well 
established,  but  it  is  practically  ex- 
clusive. 

To  the  same  effect  are  Carter  v. 
Hampton,  77  Va.  631  ;  Poindexter  v. 
Green,  6  Leigh  (Va.)  504,  wherein 
the  decedent  had,  by  his  will,  charged 
his  entire  estate,  real  and  personal, 
with  the  payment  of  his  debts ; 
Carrington  v.  Didier,  8  Gratt.  (Va.) 
260,  wherein  the  object  of  the  bill 
was  to  reach  proceeds  arising  from 
the  sale  of  the  decedent's  land,  under  a 
decree  rendered  in  a  friendly  suit  for 
the  sale  of  the  land  and  a  distribution 
of  the  proceeds  among  the  heirs. 

See  further  the  dictum  of  Winglield, 
J.,  in  Finney  v.  Bennett,  27  Gratt. 
(Va.)  365,  to  the  effect  that  the  juris- 
diction of  tlie  settlement  of  decedents' 
estates  was  originally  taken  "'to prevent 
an  unseemly  struggle  between  creditors, 
each  trying  to  get  an  advantage  over 
the  other  so  as  to  appropriate  the  as- 
sets to  himself." 

In  Clarke  v.  Webb,  2  Hen.  &  M.  ( Va.) 
8,  it  is  held  that  a  creditor,  after  the  re- 
turn of  an  execution  unsatisfied,  may 
bring  his  bill  in  equity  to  have  a  dis- 
covery of  the  assets,  instead  of  proceed- 
ing against  the  executors  for  a  devas- 
tavit. FoUoTvin^-  Braxton  v.  Winslow, 
I  Wash.  (Va.)  31. 

West  Virginia. — See  White  v.  Ken- 
nedy, 23  W.  Va.  221,  wherein  it  is  said 
that  one  instance  of  a  creditors'  bill  is 
a  suit  against  the  personal  representa- 
tives and  heirs  to  settle  the  administra- 
tion accounts,  and  to  ascertain  whether 
any,  and,  if  any,  what  amount  of  per- 
sonal assets  belonging  to  the  estate  will 
remain  in  the  hands  of  the  representa- 
tives applicable  to  the  payment  of  debts, 
what  debts  remain  vmpaid,  to  whom 
they  are  owing,  and  the  priorities 
thereof,  and  what  land  was  owned  by 
the  decedent  at  his  death,  and  asking 
the  payment  of  debts  out  of  such  lands, 
if  necessary. 
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ified  as  to  be  confined  to  peculiar  cases,  or  altogether  abrogated. ^ 


See  further  Broderick  v.  Broderick, 
28  W.  Va.  378,  in  support  of  the  juris- 
diction to  entertain  bills  for  the  sale  of 
the  lands  of  the  decedent;  and  Arnold 
V.  Casner,  22  W.  Va.  444,  wherein  it 
is  said  that  the  jurisdiction  of  equity 
to  subject  lands  to  the  payment  of 
debts  exists  independently  of  statute. 

1.  Illinois.— In  Hales  v.  Holland,  92 
111.  494,  it  is  said:  "The  statute  has 
prescribed  a  simple,  expeditious  and 
inexpensive  mode  of  presenting  and 
allowing  claims  against  estates  in  the 
Probate  Court.  *  *  *  It  is  true  that 
there  may  be  isolated  cases  where  a 
claim  against  an  estate  is  equitable,  or  is 
so  entangled  thatacourtof  lawis  unable 
to  investigate  and  establish  it  for  allow- 
ance against  the  estate,  and  the  inter- 
vention of  chancery  may  become 
necessary  for  the  adjustment  of  such 
claims.  But  such  cases  are  rare  and  of 
an  extraordinary  character." 

See  further  Winslow  v.  Leland,  128 
111.  345,  wherein  it  was  determined  that 
neither  the  failure  of  an  administrator 
to  discharge  his  duty,  either  through 
negligence  or  fraud,  nor  the  fact  that 
the  creditor  has  exhausted  his  legal 
remedies  against  the  judgment  debtor 
while  living,  will  authorize  a  creditors' 
bill  to  reach  personal  estate  while  the 
administration  is  in  progress,  because 
the  power  of  the  County  Court  to  collect 
and  distribute  the  assets  of  the  estate 
is  ample. 

See  also  Harris  v.  Douglas,  64  111. 
466,  wherein  it  is  said:  "  Ordinarily,  the 
claimant  has  a  complete  and  ample 
remedy  at  law,  and  such  party  will  be 
required  to  pursue  it.  A  party  may 
not,  in  the  first  instance,  file  a  bill  to 
enforce  the  payment  of  his  claim 
against  the  estate.  A  court  of  equitj' 
will  not  assume  jurisdiction,  except  in 
extraordinarj-  cases,  where  the  remedy 
afforded  by  the  statute  is  inadequate. 
It  is  for  the  very  plain  reason  that  the 
statute  has  pointed  out  a  different 
mode,  and  the  party  must  pursue  the 
remedy  provided  by  law."  Quoted  with 
approval  in  Blanchard  v.  Williamson, 
70  111.  647. 

In  Indiana,  the  object  and  policy  of 
the  statutes  with  reference  to  the  settle- 
ment of  decedents'  estates  is  to  reduce 
the  estate  to  money  in  the  hands  of  a 
responsible  executor  or  administrator, 
and  as  they  secure  to  the  creditor  the 
right  to  take  out  letters,  if  no  preferred 


party  shall  do  so,  within  a  limited  time, 
there  is  no  necessity  for  proceeding  in 
equity  to  reach  real  or  personal  prop- 
erty, which  the  heirs  without  adminis- 
tration have  taken  possession  of. 

Wilson  V.  Davis,  37  Ind.  141 ;  Leonard 
V.  Blair,  59  Ind.  510,  wherein  the  court 
says,  with  reference  to  the  statute 
(2  Rev.  Stat.  Ind.  1876,  492,  §  7): 
"  The  creditor  of  a  deceased  intestate, 
under  this  section  of  the  statute,  can 
readily  procure  the  appointment  of  an 
administrator  of  his  debtor's  estate,  if 
the  persons  entitled  to  administer 
should  neglect  or  refuse  to  take  out 
letters;  and  this,  we  think,  is  the  only 
safe  course  for  the  creditor  to  pursue." 
See  also  Barton  v.  Bryant,  2  Ind.  1S9. 

In  Michigan,  "  creditors  of  a  de- 
ceased person  are  to  enforce  their 
claims  against  his  estate  through  pro- 
ceedings in  the  Probate  Court,  and  the 
statute  makes  ample  provision  for  the 
purpose.  If  other  parties  interested 
fail  to  take  out  letters  of  administra- 
tion the  creditor  himself  may  do  so, 
and  such  proceedings  will  then  be  taken 
as  will  adjust  all  equities  on  the  prin- 
ciple of  relative  equality."  Aldrich  -'. 
Annin,  54  Mich.  230. 

See  also  Winegar  v.  Newland,  44 
Mich.  367,  wherein  a  bill  was  filed  on 
behalf  of  all  creditors  of  the  estate, 
alleging  the  neglect  and  refusal  of  the 
executrix  to  pay  the  complainant's  de- 
mand which  had  been  allowed  by  com- 
missioners appointed  by  the  Probate 
Court,  that  she  had  conveyed  away 
property  out  of  which  the  complain- 
ants should  have  satisfaction,  and  that 
she  had  done  nothing  towards  closing 
up  the  affairs  of  the  decedent's  estate, 
and  had  failed  to  make  and  realize  the 
money  wherewith  to  pay  the  complain- 
ant. Said  the  court  :  "It  is  not  per- 
ceived that  any  ground  is  set  forth 
here  for  equitable  cognizance.  Com- 
plainant's remed}',  if  not  lost  by  neg- 
lect to  take  steps  in  season,  is  in  the 
court  of  probate.  And  if  it  has  become 
impracticable  to  prosecute  redress  in 
that  forum  bv  reason  of  having  failed 
to  move  seasonably,  it  neither  widens 
the  scope  of  equity  nor  gives  him  any 
title  to  proceed  in  chancery." 

Missouri. — In  Titterington  v.  Hooker, 
58  Mo.  593,  it  was  determined  that, 
under  the  statutes  of  Missouri,  which 
allow  an  execution  to  be  issued  against 
the  administrator  in  favor  of  a  creditor 
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In  all,  or  at  least  many,  of  these  enumerated  states,  and  proba- 
bly in  other  states,  there  are  special  courts  having  jurisdiction 


whose  demand  has  been  allowed,  and 
which,  upon  such  execution  proving 
fruitless,  permit  the  creditors  to  sue 
out  a  scire  facias  against  his  sureties, 
and,  if  all  these  means  fail,  to  obtain 
an  order  to  sell  the  real  estate;  after 
the  administration  has  been  closed,  and 
the  personal  assets  of  the  estate  have 
proven  insufficient  for  the  payment  of 
debts,  a  creditor  is  not  authorized  to 
file  a  bill  in  equity  against  the  heirs  to 
subject  the  decedent's  lands.  Dts- 
tinguished  in  Zoll  v.  Soper,  75  Mo. 
460,  wherein  the  object  of  the  bill  was 
to  reach  land  which  the  decedent  had 
fraudulently  conveyed. 

In  New  Mexico,  the  statutes  relative 
to  the  administration  of  the  estates  of 
decedents  contain  ample  provisions 
for  the  application  of  the  lands  whereof 
the  decedent  dies  seized,  to  the  pay- 
ment of  his  debts,  and  a  bill  in  equity 
will  not  be  entertained  for  that  pur- 
pose, unless  special  reasons  are  set 
forth  in  the  bill,  until  after  the  cred- 
itors have  first  complied  with  all  the 
requirements  of  the  statutes  for  the 
collections  of  their  claims  and  ex- 
hausted their  remedy  at  law.  Huneke 
V.  Dold  (N.  Mex.  1893),  32  Pac. 
Rep.  45. 

New  York. — In  Wilber  v.  Collier,  3 
Barb.  Ch.  (N.  Y.)  427,  it  was  de- 
termined that  an  ordinary  creditors' 
bill  is  not  the  proper  remedy  to  reach 
real  estate  of  a  deceased  debtor,  but 
that  the  remedy  is  to  revive  the  judg- 
ment against  the  heirs  or  devisees,  and 
to  sell  the  property  under  an  execu- 
tion ;  and  that  where  payment  is  sought 
out  of  the  equitable  interest  of  the 
debtor  in  land  under  a  contract  of 
purchase  or  otherwise,  the  creditor 
should,  under  2  Rev.  Stat.  N.  Y.,  p. 
K>8,  §  48.  and  p.  iii,  §  66,  after  ex- 
hausting his  remedy  against  the  per- 
sonal representatives  or  ascertaining 
that  they  have  no  assets  with  which  to 
pay  the  debts,  apply  to  the  surrogate  to 
compel  them  to  sell  such  equitable  in- 
terest. It  was  also  determined  in  this 
case  that  the  creditor,  in  addition  to  ex- 
hausting his  remedy  against  the  per- 
sonal representatives  or  showing  that 
there  are  no  personal  assets  where- 
with to  pay  the  debts,  should,  under  2 
Rev.  Stat.  N.  Y.  109,  §  53,  wait  until 
the  expiration  of  three  years  from  the 


granting  of  the  letter  testamentary  or 
of  administration  ;  and  that  personal 
property  of  which  the  widow  and  chil- 
dren of  the  decedent  had  wrongfully 
possessed  themselves  could  be  reached 
under  2  Rev.  Stat.  N.  Y.  449,  §  17,  by 
a  suit  against  such  persons  as  executors 
of  their  own  wrong. 

In  Jackson  t'.  Forrest,  2  Barb.  Ch. 
(N.  Y.)  576,  it  was  determined  that  a 
creditor  cannot  pursue  personal  estate 
of  a  decedent  into  the  hands  of  persons 
to  whom  it  had  been  delivered  by  the 
personal  representative,  but  that  the 
remedy  is  by  a  suit  against  the  personal 
representative  and  his  sureties. 

In  Raynor  v.  Gordon,  16  Hun  (N. 
Y.)  126,  the  only  asset  of  the  estate 
was  a  debt  due  from  the  executor,  se- 
cured by  a  mortgage  which  the  execu- 
tor refused  to  pay,  and  a  bill  by  a  judg- 
ment creditor  in  his  own  name,  for  the 
sale  of  the  mortgaged  premises,  was 
sustained. 

North  Carolina. — By  Code  N.  Car., 
§  1448,  "  a  special  proceeding "  is  au- 
thorized to  be  prosecuted  by  any  cred- 
itor, to  compel  the  personal  represent- 
ative of  the  decedent  to  an  account  of 
his  administration,  and  to  pay  the  cred- 
itors what  may  be  payable  to  them  re- 
spectively. Hester  v.  Lawrence,  102 
N.  Car.  319. 

"  Its  purpose  is  to  ascertain  what  the 
assets  of  the  testator  are,  and  distribute 
the  same  among  all  the  creditors  en- 
titled to  share  therein, according  to  their 
respective  rights."  Dobson  v.  Simon- 
ton,  93  N.  Car.  268. 

Such  proceeding,  though  not  in 
form,  is,  in  substance  and  effect,  in  the 
nature  of  a  creditors'  bill.  Sinclair  v. 
McBryde,  88  N.  Car.  438. 

Proceedings  for  Sale  of  Lands. — 
By  Code  N.  Car.,  §  1474,  it  is  further 
provided  that,  if  it  shall  appear  that 
the  personal  assets  are  insufficient  to 
pay  the  debts  of  the  decedent,  and  that 
he  died  seized  of  real  property,  it  shall 
be  the  duty  of  the  judge  or  clerk  to 
issue  a  summons  to  the  heirs,  devisees, 
and  others  in  possession  of  the  lands  of 
the  deceased,  to  appear  and  show  cause 
why  said  lands  should  not  be  sold  for 
assets.  Brooks  v.  Brooks,  97  N.  Car. 
136. 

In  Texas,  it  is  questionable  whether 
the  remedy  by  a  creditors'  bill  after  the 
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over  the  estates  of  deceased  persons,  called  probate  courts,  or- 
phans' courts,  or  surrogate  courts,  possessing,  with  respect  to  per- 
sonal assets,  nearly  all  the  powers  formerly  exercised  by  the 
court  of  chancery  and  the  ecclesiastical  courts  in  England. ^ 

b.  Fraudulent  Conveyances  by  Decedents. — The  right 
of  a  creditor  to  attack  fraudulent  conveyances  is  not  lost  by  the 
death  of  the  debtor,  and  it  is  held  that  equity  has  jurisdiction  of 


death  of  the  debtor  has  not  been  super- 
seded by  the  statute  relative  to  the  set- 
tlement of  the  estates  of  deceased  per- 
sons.    Gant  V.  Reed,  24  Tex.  46. 

See  further  Patterson  v.  Allen,  50 
Tex.  23,  wherein  Gould,  J.,  sajs:  "  Un- 
der the  probate  system  of  this  state  a 
creditor  of  an  estate  must  ordinarily 
collect  his  debt  through  the  medium 
of  an  administration."  Citing  Green  v. 
Rugely,  23  Tex.  539;  Ansley  r^.  Baker, 
14  Tex.  607 ;  Cunningham  v.  Taj'lor, 
20  Tex.  129 ;  McMiller  v.  Butler,  20 
Tex.  402. 

In  Rogers  v.  Kennard,  54  Tex.  30, 
the  court,  after  an  exhaustive  review 
of  the  earlier  decisions,  including  Dob- 
bin V.  Bryan,  5  Tex.  276;  Smith  v. 
Smith,  II  Tex.  102  ;  Purvis  v.  Sherrod, 
12  Tex.  140;  Grain  v.  Grain,  17  Tex. 
80;  Beeton  v.  Alexander,  27  Tex.  659, 
arrived  at  the  following  conclusion : 
"  In  none  of  the  above  cases,  nor  in  any 
other  to  which  our  attention  has  been 
called,  has  it  been  decreed  that  the  Dis- 
trict Court,  in  the  exercise  of  its  chan- 
cery powers,  had  jurisdiction  to  order 
the  sale  of  land  for  the  payment  of 
debts  of  an  estate,  upon  which  admin- 
istration had  been  commenced  in  the 
Probate  Court." 

In  Patterson  v.  Allen,  50  Tex.  23,  it 
was  held  that  where  there  is  no 
administration  on  the  estate  of  a 
deceased  person,  and  but  one  debt 
against  the  estate,  and  the  heirs  of 
such  deceased  person,  by  an  agreement 
among  themselves,  partition  and  dis- 
tribute the  estate  of  such  deceased 
person  without  satisfying  the  debt,  the 
party  to  whom  such  debt  is  due,  and 
which  is  a  lien  upon  the  land,  may  sue 
for  the  debt  and  foreclose  his  lien, 
without  administration  on  the  estate  of 
the  decedent;  the  plaintiff  in  that  case 
having  a  vendor's  lien  upon  the  prem- 
ises. 

Wisconsin. — In  Lannon  v.  Hackett, 
49  Wis.  261,  Taylor,  J.,  arrived  at  the 
following  conclusion  as  to  the  effect  of 
the  statutory  provisions:  "The  prop- 
erty of  a  deceased   person,  except  his 


real  estate,  and  that  to  a  limited  extent, 
passes  into  the  possession  of  the  execu- 
tor or  administrator,  when  one  is  ap- 
pointed, and  under  the  control  of  the 
County  Court  of  the  proper  countj',  and 
all  persons  having  claims  against  such 
deceased  person,  which  ought  to  be 
paid  out  of  his  estate,  must  proceed  to 
have  their  claims  allowed  and  paid 
through  the  instrumentalit}-  of  the  laws 
regulating  the  procedure  in  that  court. 
The  fact  that  the  claim  is  one  which 
can  be  enforced  in  a  court  of  equity 
alone,  is  no  reason  for  proceeding  in 
the  Circuit  Court,  The  County  Court 
has  ample  power  to  determine  equita- 
ble as  well  as  legal  claims.  The  only 
exceptions  are  those  expressly  men- 
tioned in  the  statutes,  and  possibly  ac- 
tions to  ascertain  an  equitable  claim, 
and  then  enforce  it  as  a  lien  upon 
specific  personal  property  or  real  es- 
tate which  may  have  come  to  the  hands 
and  possession  of  the  executor  or  ad- 
ministrator as  a  part  of  the  estate  of 
the  decedent." 

1.  Per  Field,  J.,  in  Board  of  Public 
Works  x>,  Columbia  College,  17  Wall. 
(U.  S.)  521,  wherein  it  is  said  that  these 
probate  courts  "  are  authorized  to  col- 
lect the  assets  of  the  deceased,  to  allow 
claims,  to  direct  their  payment  and 
the  distribution  of  the  property  to  leg- 
atees or  other  parties  entitled  to  it,  and 
generally  to  do  everything  essential  to 
the  final  settlement  of  the  affairs  of  the 
deceased  and  the  claims  of  creditors 
against  his  estate." 

Waples  V.  Marsh,  19  Iowa  381, 
wherein  Wright,  J.,  says:  "  Whenever, 
in  this  country,  the  jurisdictional  pow- 
ers of  the  Probate  Court,  and  the  mode 
of  procedure  therein,  are  amply  suffi- 
cient to  accomplish  the  object  contem- 
plated, and  designed  to  be  attained  by 
proceeding  before  the  chancellor,  a 
court  of  equity  ought  not  and  will  not, 
ordinarily,  interfere."  Citing  Seymour 
V.  Seymour,  4  Johns.  Ch.  (N.  Y.)  409, 
wherein  cognizance  of  the  case  had 
duly  attached  before  the  Circuit  or 
County  Court. 
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bills  filed  by  creditors  for  this  purpose  where  resort  to  property 
fraudulently  conveyed  is  rendered  necessary  by  the  insufficiency 
of  the  other  assets  of  the  estate.* 


1.  Alabama. — Fearn  t;.  Ward,  80  Ala. 
555;  Sharp  V.  Sharp,  76  Ala.  312; 
Battle  V.  Reid,  68  Ala.  149;  Halfman 
V.  Ellison,  51  Ala.  543;  Saltmarsh  v. 
Smith,  32  Ala.  404;  Pharis  t;.  Leach - 
man,  20  Ala.  662. 

California. — Hills  v.  Sherwood,  48 
Cal.  386. 

Indiana.  —  O'Brien  v.  Coulter,  2 
Blackf.  ( Ind. )  421  ;  Sweny  v.  Ferguson, 
2  Blackf.  (Ind.)  129. 

Iowa. — ^Jordan  v.  Stephenson,  17 
Iowa  514. 

In  Michigan,  a  creditor  cannot  insti- 
tute a  suit  to  set  aside  a  fraudulent 
conveyance  made  by  a  decedent  in  his 
lifetime,  unless  he  is  given  leave  of  the 
court  to  do  so,  after  the  refusal  of  the 
administrator  to  bring  such  suit.  Mar- 
shall V.  Blass,  82  Mich.  518. 

Mississippi. — Snodgrass  v.  Andrews, 
30  Miss.  472,  wherein  it  was  held  that  a 
statute  prohibiting  the  commencement 
of  any  suit  against  an  administrator, 
after  the  estate  had  been  represented 
insolvent,  was  inapplicable. 

Missouri. — George  v.  Williamson,  26 
Mo.  190;  Zoll  V.  Soper,  75  Mo.  460, 
wherein  it  is  said  that  such  relief  can- 
not be  obtained  in  the  Probate  Court, 
because  of  the  administrator's  estoppel 
to  impeach  the  conveyance,  distin- 
guishing Titterington  v.  Hooker,  58 
Mo.  593,  wherein  the  bill  was  iiled 
against  the  heirs  to  subject  lands  that 
had  descended  to  them.  See  further 
Jackman  v.  Robinson,  64  Mo.  289,  fol- 
loTuing  George  v.  Williamson,  26  Mo. 
190. 

New  York. — Where  the  personal  rep- 
resentatives refuse  to  attack  fraudu- 
lent conveyances  made  by  the  de- 
cedent, as  they  are  permitted  to  do  by 
Laws  N.  Y.  1858,  c.  314,  §  i,  any  cred- 
itor who  has  had  his  claim  allowed 
may  pursue  property  fraudulently  con- 
veyed. Harvey  v.  McDonnell,  113  N. 
Y.  526;  National  Tradesmen's  Bank  v. 
Wetmore,  124  N.  Y.  241  ;  West  Troy 
Nat.  Bank  v.  Levy,  127  N.  Y.  549,  40 
N.  Y.  St.  Rep.  331.  See  also  Chil- 
lingworth  v.  Freeman,  67  Barb.  (N. 
Y.)  379;  Loomis  i'.  Tifft,  16  Barb.  (N. 
Y.)  541.  See  further  Lichtenberg  v. 
Herdtfelder,  103  N.  Y.302;  and  Spicer 
V.  Ayers,  2  Thomp.  &  C.  (N.  Y.;  626, 
•wherein  a   debtor   died  insolvent  and 


his  widow  was  appointed  administra- 
trix. A  bill  to  subject  property  paid 
for  by  the  debtor  and  conveyed  to  her, 
and  property  fraudulently  conveyed  to 
her  by  the  debtor  through  a  third  per- 
son, was  entertained ;  Boardman,  J., 
saying :  "  There  are  all  of  the  elements 
in  this  case  that  give  jurisdiction  to 
equity :  inability  to  get  any  relief  at 
law,  fraud,  collusion  between  the  debtor 
now  dead  and  the  defendant  who  holds 
title  to  the  property  fraudulently  and 
at  the  same  time  is  administratrix  of 
the  deceased." 

Nortli  Carolina. — Grier  v.  Cagle,  87 
N.  Car.  377;  Wall  v.  Fairley,  73  N. 
Car.  464;  Rem  v.  Tull,  13  Ired.  (N. 
Car.)  57,  wherein  the  object  of  the  suit 
was  to  reach  land  for  which  the  de- 
cedent had  paid  the  purchase  price, 
but  which,  for  the  purpose  of  defraud- 
ing his  creditors,  he  had  caused  to  be 
conveyed  to  third  persons.  See  fur- 
ther Bridges  v,  Moye,  Busb.  Eq.  (N. 
Car.)   170. 

In  Grier  v.  Cagle,  87  N,  Car.  377,  it 
was  determined  that,  notwithstanding 
a  statute  (Act  N.  Car.  1846)  authoriz- 
ing the  personal  representative  to 
maintain  such  an  action,  a  creditor 
was  entitled  to  bring  the  suit,  because 
the  grantee  and  the  personal  represent- 
ative were  one  and  the  same  person. 

Pennsylvania. — Fowler's  Appeal,  87 
Pa.  St.  449,  wherein  Paxson,  J.,  says : 
"  Equity  furnishes  the  appropriate 
remedy  for  this  case." 

South  Carolina. — In  Brown  t;.  M'Don- 
ald,  I  Hill  Eq.  (S.  Car.)  297,  it  was 
held  that  personal  property  which  the 
decedent  had  paid  for  and  had  con- 
veyed to  another,  might  be  subjected  to 
the  payment  of  the  decedent's  debts, 
since  "  a  trust  resulted  to  him  in  favor 
of  his  creditors,  and  the  property  as 
against  them  was  as  much  his  as  if  he 
had  taken  the  bill  of  sale  in  his  own 
name." 

Tennessee. — Battle  v.  Street,  85  Tenn. 
282 ;  Spencer  v.  Armstrong,  12  Heisk. 
(Tenn.)  707;  Armstrong  v.  Croft,  3 
Lea  (Tenn.)  191. 

Texas. — Heard  v.  McKinney,  i  Tex. 
Unrep.  Cas.  83;  Cobb  v.  Norwood,  n 
Tex.  556.  See  also  Hart  v.  Rust,  46 
Tex.  574;  Connell  v.  Chandler,  13 
Tex.  5. 
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The  creditor  is  permitted  to  maintain  such  a  suit  because  the 
personal  representative  is  estopped  to  attack  fraudulent  convey- 
ances made  by  his  decedent.^  But  the  court  will  intervene  only 
because  of  the  inadequacy  of  legal  remedies  against  the  personal 
representatives,  and  such  inadequacy  does  not  exist  unless  the 
legal  assets  of  the  estate  are  insuflficient  to  pay  the  complainant's 
demand.* 

5.  Ouster  of  Jurisdiction  by  Special  Statutory  Proceedings — a.  At- 
tachment AND  Garnishment. — There  is  a  conflict  of  author- 
ity as  to  whether  the  jurisdiction  of  equity  to  entertain  creditors' 
bills  is  ousted  by  the  statutory  remedies  of  attachment  and  gar- 
nishment, the  conflict,  no  doubt,  arising  from  the  difference  in  the 
provisions  of  the  various  statutes  ;  but  it  may  be  laid  down  as  a 
rule  that  such  creditors'  bills  as  are  allowed  specially  by  statute 
exist  notwithstanding  the  right  of  the  creditor  to  resort  to  such 
other  remedies.^ 


Vermont. — In  Therasson  v.  Hickok, 
37  Vt.  454,  it  was  determined  that  a 
statute  authorizing  the  Probate  Court, 
on  an  application  for  that  purpose,  to 
grant  a  license  to  the  administrator  of 
a  deceased  person  to  sell  and  convey 
real  estate  previously  conveyed  by  the 
deceased  by  a  conveyance  which  was 
void  as  to  creditors,  did  not  prescribe 
an  exclusive  mode  for  subjecting  prop- 
erty to  administration,  and  did  not 
affect  the  general  jurisdiction  of  the 
court  of  chancery  over  the  subject- 
matter  ;  and  this  was  held  to  be  the 
case  especially  where  the  fraudulent 
conveyance  complained  of  was  an 
assignment  for  the  benefit  of  creditors, 
and  there  were  equities  arising  under 
the  conveyance  to  be  adjusted. 

Wisconsin. — By  Rev.  Stat.  Wis.,  § 
3835  ei  scq.,  a  creditor  is  authorized  to 
maintain  an  action  to  vacate  a  fraudu- 
lent conveyance  by  a  decedent,  upon 
its  being  ascertained  that  the  assets  in 
the  hands  of  the  personal  representa- 
tive will  be  insufficient  for  the  payment 
of  the  debts.  German  Bank  v.  Leyser, 
50  Wis.  258. 

United  States. — Hagan  v.  Walker,  14 
How.  (U.  S.)  29,  wherein  it  is  said 
that  such  a  suit  is  not  to  be  treated  as 
an  application  hy  the  judgment  cred- 
itor for  the  exercise  of  the  ancillary 
jurisdiction  of  the  court  to  aid  him  in 
executing  legal  process,  but  comes 
under  the  head  of  original  jurisdiction 
in  equity. 

1.  Bridges  v.  Moye,  Busb.  Eq.  (N. 
Car.)  170,  wherein  the  court  says: 
"Although  there  be  a  rightful  adminis- 
trator, yet  as  to  him  the  gift  is  valid. 


and  he  cannot  be  charged  by  reason 
thereof  with  the  value  as  assets.  Hence, 
ex  necessitate,  the  creditor  has  a  right 
to  treat  the  donee  as  executor,  and  to 
charge  him  with  the  value  as  assets, 
upon  the  ground  that  he  intermeddled 
with  property,  which,  as  to  creditors, 
continued  to  be  the  property  of  the  de- 
ceased debtor.  If  the  plaintiff  had 
brought  his  action  at  law,  there  would 
have  been  no  occasion  for  his  coming 
into  this  court."  See  further  Pharis 
V.  Leachman,  20  Ala.  662,  and  Zoll  v. 
Soper,  75  Mo.  460. 

2.  Fearn  v.  Ward,  80  Ala.  555;  Bat- 
tle V.  Reid,  68  Ala.  149;  Halfman  v. 
Ellison,  51  Ala.  543;  Pharis  v.  Leach- 
man, 20  Ala.  662 ;  Jordan  v.  Stephen- 
son, 17  Iowa  514;  Heard  v.  McKinney, 
I  Tex.  Unrep.  Cas.  83. 

3.  Alabama. — The  jurisdiction  to 
compel  satisfaction  of  the  judgment 
out  of  a  judgment  owned  by  the  debtor 
which  he  has  fraudulently  transferred 
exists,  notwithstanding  the  statutory 
remedy  of  garnishment.  Sheppard  v. 
Iverson,  12  Ala.  97. 

But  see  the  intimation  in  Allen  v. 
Montgomery  R.  Co.,  11  Ala.  437, 
that  debtors  of  a  judgment  debtor  are 
not  proper  parties  to  a  creditors'  bill, 
unless  on  account  of  some  peculiar 
equity,  for  the  reason  that  the  remedy 
by  garnishment  under  the  statute  is 
adequate. 

In  Martin  xk  Carter,  90  Ala.  96,  it 
was  determined  that  where  the  judg- 
ment debtor  has  an  interest  in  a  note 
payable  to  himself  and  other  payees, 
the  appropriate  remedy  is  a  creditors' 
bill,  because  such  interest   cannot   be 
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Election  of  Eemedies. — Whether  or  not  the  remedy  by  garnishment 
is  only  cumulative  and  does  not  deprive  chancery  of  its  jurisdic- 
tion, a  creditor  is  not  entitled   to  both  remedies  at  once,  and 


subjected  by  garnishment  without  split- 
ting up  the  cause  of  action. 

In  Georgia,  the  plaintiff  cannot  go 
into  equity  to  subject  debts  due  to  the 
defendant  until  he  has  tried  his  remedy 
by  garnishment  and  found  that  inade- 
quate.    Field  V.  Jones,  lo  Ga.  229. 

See  also  McGough  v.  Insurance  Bank, 
2  Ga.  151,  wherein  it  is  held  that  while 
the  remedj'  by  garnishment  may  not 
be  exclusive,  still,  before  resort  can  be 
had  to  equity,  it  should  be  made  to  ap- 
pear that  there  is  something  peculiar 
in  the  case,  and  that  the  remedy  by 
garnishment  is  not  adequate. 

In  Haralson  v.  Newton,  63  Ga.  163, 
it  was  held  that  a  pretended  sale  by  a 
debtor,  for  the  purpose  of  avoiding  his 
creditors,  did  not  render  the  interposi- 
tion of  equity  necessary,  especially  in 
the  absence  of  a  prayer  for  discovery, 
because  creditors  had  a  remedy  under 
Code  Ga.,  §  3297,  by  attachment. 

See  also,  to  the  same  effect,  Stephens 
V.  Whitehead,  75  Ga.  294,  from  which 
it  would  seem  that  the  statutory  rem- 
edy of  creditors  by  attachment,  where 
the  debtor  sells  or  conceals  personal 
property,  renders  improper  a  resort  to 
equity  against  the  fraudulent  donees. 

But  see  Phillips  v.  Wesson,  16  Ga. 
137,  wherein  it  was  determined  that  the 
remedy  by  garnishment  against  the 
fraudulent  donee  of  personal  property, 
.IS  not  sufficiently  full  and  complete, 
and  thatequity  is  the  appropriate  forum 
for  distributing  the  fund  among  claim- 
ants. In  this  case,  it  is  suggested,  as  a 
reason  why  equity  should  assume  juris- 
diction, that  the  fraudulent  donee  could, 
perhaps,  safely  swear  that  he  owes  the 
debtor  nothing,  and  has  nothing  of  the 
debtor's  in  his  hands. 

Illinois.— In  Fifield  v.  Gorton,  15  111. 
App.  458,  the  judgment  debtor  owned 
an  equity  of  redemption  in  certain 
premises  which  had  been  previously 
sold  on  foreclosure  of  a  mortgage,  and 
it  was  held  that  rents  due  to  the  judg- 
ment debtor  could  not  be  reached  by  a 
creditors'  bill,  as  the  remedv  by  garnish- 
ment proceedings  was  ample. 

In  Indiana,  when  the  property  of  an 
absconding  debtor  is  liable  to  seizure 
by  foreign  attachment,  the  remedy  is 
at  law  only.  Latham  v.  Barlow,  6 
Blackf.  (Ind.)   97,  wherein  the  bill  al- 


leged that  the  debtor  left  real  and  per- 
sonal estate. 

But  the  remedy  by  foreign  attach- 
ment against  nonresident  heirs  or  dev- 
isees under  statute,  does  not  oust 
equity  of  jurisdiction  to  sell  the  de- 
cedent's lands  for  the  purpose  of  pay- 
ing creditors.  Martin  v.  Densford,  3 
Blackf.  (Ind.)  295. 

Massachusetts. — Pub.  Stat.  Mass.,  c. 
151,  relative  to  the  equity  jurisdiction 
of  the  Supreme  Judicial  Court,  which 
provides  (section  3)  that  that  court 
shall  have  jurisdiction  in  equity  to 
reach  and  apply  in  payment  of  a  debt 
any  property,  etc.,  of  a  debtor  liable  to 
be  attached  or  taken  on  execution  in  a 
suit  at  law  against  him,  and  fraudu- 
lently conveyed  by  him  with  intent  to 
defraud,  delay  or  defeat  his  creditors, 
etc.,  gives  a  concurrent  remedy  in 
equity  which  may  be  invoked,  notwith- 
standing the  remedy  by  attachment. 
Stratton  v.  Hernon,  154  Mass.  310. 
But  in  Schlesinger  v,  Sherman,  127 
Mass.  206,  and  in  Taylor  v.  Robinson, 
7  Allen  (Mass.)  253,  it  was  determined 
that  a  bill  could  not  be  brought  under 
Gen.  Stat.  Mass.,  c.  1 13,  §  2,  cl.  11,  where 
the  plaintiff  had  a  remedy  by  attach- 
ment, because  that  statute  authorized 
a  bill  to  be  filed  to  reach  only  such 
property  as  could  not  be  come  at  to  be 
attached  or  taken  on  execution ;  and 
in  Mill  River  Loan  Fund  Assoc,  v. 
Claflin,  9  Allen  (Mass.)  loi,  it  was 
determined  that  the  bill  would  not  lie 
to  reach  land  which  the  debtor  had 
fraudulently  conveyed  in  trust  for  him- 
self, and  which  he  afterwards  procured 
to  be  conveyed  to  his  wife,  because  the 
creditor  had  a  plain,  adequate  remedy 
at  law,  an  attachment  and  levj'  upon 
the  land,  under  the  provisions  of  Gen. 
Stat.  Mass.,  c.  103,  §  i,  and  c.  123,  §  55, 
citing  Taylor  v.  Robinson,  7  Allen 
(Mass.)  253. 

Mississippi. — Equity  will  not  enter- 
tain a  bill  against  persons  who  are  in- 
debted to  a  judgment  debtor  and  have 
effects  of  his  in  their  hands,  or  who 
know  of  persons  thus  indebted  or  hav- 
ing effects  of  his  in  their  hands,  where 
such  parties  do  not  claim  either  the 
money  or  effects  averred  to  be  in  their 
hands  under  anj'  fraudulent  agreement 
or  assignment;  because  the  relief  can, 
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where  he  has  proceeded  by  garnishment  to  reach  money  which 


with  much  less  delay  and  expense,  be 
obtained  by  garnishment.  Folkes  v. 
Hayden,  29  Miss.  123. 

But  the  jurisdiction  of  equity  to  sub- 
ject promissory  notes  that  the  debtor 
has  fraudulently  transferred  is  not  af- 
fected by  the  statutory  provisions  for 
garnishment.  Vicksburg,  etc.,  R.  Co. 
V.  Phillips,  64  Miss.  108. 

In  Missouri,  a  suit  in  equity  to  set 
aside  a  fraudulent  conveyance  of  chat- 
tels is  not  maintainable,  because  the 
creditor  has  a  complete  and  adequate 
remedv  at  law  by  attachment,  under 
Rev.  Stat.  Mo.  1889,  §§  521,522.  Spitz. 
V.  Kerfoot,  42  Mo.  App.  85,  citing'  State 
V.  Mason,  96  Mo.  127,  and  Parker  v. 
Rodfs,  79  Mo.  88. 

In  Furlong  v.  Thomssen,  19  Mo. 
App.  364,  a  judgment  creditor,  whose 
execution  had  been  returned  unsatis- 
fied, brought  a  suit  to  obtain  satisfac- 
tion of  his  judgment  out  of  an  amount 
due  to  the  debtor  from  a  city  on  a  con- 
tract. Said  the  court :  "The  plaintiff 
has  resorted  to  a  well-recognized  pro- 
ceeding, the  essential  ground  of  his 
right  to  resort  to  equity  being  that  the 
city  is  not  liable  in  the  statutory  pro- 
ceeding by  garnishment."  Citijig  Pen- 
dleton -'.  Perkins,  49  Mo.  565  ;  Luthy  v. 
Woods,  I  Mo.  App.  167;  Beal  v.  Mc- 
Viker,  cited  in  3  Mo.  App.  592. 

Tennessee. — In  Tennessee,  it  is  held 
that  since  the  creditor  is  authorized  by 
Code  Tenn.,  §  42S3,  to  go  into  equity  to 
reach  choses  in  action,  etc.,  of  the 
judgment  debtor,  it  is  immaterial 
whether  the  remedy  at  law  by  garnish- 
ment be  adequate  or  inadequate.  Mc- 
Crae  v.  West  Tennessee  Bank,  6 
Coldw.  (Tenn.)  474. 

See  also  Long  v.  Page,  10  Humph. 
(Tenn.)  541,  wherein  it  was  deter- 
mined that  the  judgment  creditor, 
instead  of  resorting  to  the  process  of 
garnishment  to  reach  a  note  payable 
to  the  judgment  debtor  which  the 
latter  had  pledged,  might  go  into 
equity  to  reach  the  surplus  of  the  fund 
arising  after  the  payment  of  the  debts 
secured.  In  this  case  the  surrender  of 
the  note  by  the  pledgee  after  the  filing 
of  the  bill,  but  before  the  service  of  the 
injunction,  was  considered  immaterial, 
since  the  state  of  facts  existing  at  the 
tim^  the  bill  was  filed  was  sufficient  to 
confer  jurisdiction. 

In  Texas,  as  a  general  rule,  where  a 
third  party  is  indebted  to  the  judgment 


debtor,  or  has  in  his  possession  prop- 
erty or  effects  of  the  debtor,  the  law 
affords  an  adequate  remedy  by  garnish- 
ment. Per  Bonner,  J.,  in  Galveston, 
etc.,    R.   Co.   V.   McDonald,    53  Tex. 

510- 

In  Price  v.  Bradj',  21  Tex.  614,  the 
court  discussed  the  question  whether 
or  not  choses  in  action  could  be  reached 
by  a  creditors'  bill,  without  expressing 
any  opinion  upon  the  question,  but 
said,  that  were  the  question  raised,  the 
court  would  probably  hesitate  long  to 
give  assistance  beyond  the  statute  to  a 
creditor  in  garnishment  or  attachment. 

See  also  White  Sewing  Mach.  Co.  f. 
Atkeson,  75  Tex.  330,  wherein  the 
court  refused  to  entertain  a  bill  seeking 
payment  of  the  plaintifl's  demand  out 
of  notes  held  by  the  debtor,  which  were 
due  and  collectible,  and  praying  for  an 
injunction  and  the  appointment  of  a 
receiver,  because  the  plaintiff  had  an 
adequate  remedj'  at  law  by  writ  of 
garnishment.  Distinguishing  Galves- 
ton, etc.,  R.  Co.  V.  McDonald,  53  Tex. 
510,  which  was  a  case  in  which  the 
creditor  of  a  corporation  which  had 
been  dissolved,  and  the  assets  of  which 
were  in  the  hands  of  trustees,  sought, 
by  a  direct  suit,  to  subject  a  debt  due 
to  the  trustees,  to  the  payment  of  her 
judgment.  The  court  held,  in  effect, 
that  because  of  the  trust  the  remedy 
by  garnishment  was  inappropriate,  and 
therefore  equity  had  jurisdiction. 

See  further  Taylor  t'.  Gillean,  23 
Tex.  508;  Inglehart  v.  Moore,  21  Tex, 
^01  ;  Meier  v.  Waco  State  Bank  (Tex. 
Civ.  App.  1894),  27  S.  W.  Rep.  881, 
wherein  a  count  in  the  petition  which 
sought  to  hold  an  attaching  creditor 
who  was  made  a  party  defendant, 
liable  for  collaterals  in  his  possession, 
was  demurrable,  because  it  did  not 
show  that  the  plaintiffs  were  without  a 
remedy  by  garnishment;  and  Cronin  v. 
Gay,  20  Tex.  460,  wherein  a  suit  to 
discover  and  reach  a  trust  fund  and 
choses  in  action  was  characterized  as 
an  anomalous  proceeding,  the  court 
holding  that  the  creditor  should  have 
adopted  and  pursued  the  remedy  of 
garnishment  under  the  statute  (Hart. 
Dig.,  art.  735),  and  sought  discovery  as 
auxiliary  to  such  remedy. 

Wisconsin — Debt  Evidenced  by 
Note. — Since  Sanb.  &  B.  Ann.  Stat. 
Wis.,  §  2769,  provides  that  no  garnishee 
can  be  charged  ''  by  reason  of  his  hav- 
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the  debtor  is  collecting  on  judgments,  chancery  will  not  entertain 
jurisdiction. ' 

d.  Supplementary  Proceedings.— According  to  the  great 
weight  of  authority,  statutory  proceedings  supplementary  to  exe- 
cution do  not  oust  equity  of  jurisdiction  to  entertain  bills  to  set 
aside  fraudulent  conveyances ;  though  it  is  otherwise  as  to  bills  to 
discover  and  subject  choses  in  action,  etc.  The  decisions  are 
conflicting,  however.^ 


ing  drawn,  made,  enforced,  or  guaran- 
teed, any  negotiable  bill,"  etc.,  a  debt, 
evidenced  by  a  note  held  by  the 
judgment  debtor,  cannot  be  collected 
b}'  garnishment,  and  may  be  reached 
by  a  creditors'  bill.  Bragg  v.  Gaynor, 
85  Wis.  468. 

United  States. — Mann  v.  Appel,  31 
Fed.  Rep.  378,  which  was  a  bill  filed 
in  behalf  of  all  of  the  debtor's  creditors, 
to  set  aside  a  fraudulent  assignment  of 
a  stock  of  goods,  and  to  remove  other 
fraudulent  obstructions.  Jurisdiction 
•was  entertained,  notwithstanding  the 
remedj'  hy  garnishment  under  the 
Georgia  statute,  on  the  ground  that 
such  remedy  by  garnishment  is  not  so 
full  and  complete,  and  because  a  court 
of  equity  is  the  more  appropriate 
forum  for  distributing  the  funds  among 
creditors.  C?7/«^ Phillips  v.  Wesson,  16 
Ga.  137,  and  distinguishi7ig  Lamb  v. 
Stone,  II  Pick.  (Mass.)  527,  wherein 
the  suit  was  brought  by  a  single  cred- 
itor and  there  was  but  one  party 
defendant. 

1.  McGough  V.  Insurance  Bank,  2 
Ga.  151. 

See  also  Crosby  v.  Lumberman's 
Bank,  Clarke  Ch.  (N,  Y.)  234.  In 
this  case  an  attachment  against  a  for- 
eign corporation  was  levied  on  notes 
and  other  evidences  of  debt,  and  there- 
after a  judgment  was  obtained  and  an 
execution  was  issued  and  returned 
unsatisfied.  The  creditor  was  denied 
the  right  to  maintain  a  bill  in  equity, 
because  he  did  not  aver  that  the  prop- 
erty attached  was  insufficient  to  satisfy 
his  judgment,  and  did  not  show  what 
disposition  had  been  made  of  such 
property. 

2.  California.  —  Proceedings  under 
Code  Civ.  Pro.  Cal.,  §§  714-721,  and  § 
564  (Prac.  Act,  §  238  et  seq.),  were 
intended  as  a  substitute  for  what  is 
called  a  creditors'  bill,  and  to  afford  a 
cheaper  and  easier  remedy.  Pacific 
Bank  f.  Robinson,  57  Cal.  520;  McCul- 
lough  V.  Clark,  41  Cal.  298;  Adams  v. 
Hackett,  7  Cal.  187.     But  any  property 


which  was  formerly  reachable  by  a 
creditors'  bill  may  be  subjected  in  such 
supplementary  proceedings.  Pacific 
Bank  v.  Robinson,  57  Cal.  520. 

In  Swift  V.  Arents,  4  Cal.  390,  how- 
ever, it  was  held  that  a  bill  to  set  aside 
a  fraudulent  conveyance  of  land  stated 
a  substantial  ground  of  equity  jurisdic- 
tion, notwithstanding  the  statutory  pro- 
ceedings   supplementary   to  execution. 

In  Colorado,  supplementary  proceed- 
ings are  regarded  as  taking  the  place 
of  the  former  bill  of  discovery,  Allen 
V.  Tritch,  5  Colo.  222 ;  and  surplus 
moneys  arising  from  a  trust  created  by 
the  debtor  are  reachable  in  such  pro- 
ceedings only  and  not  by  a  creditors' 
bill.  Hexter  v.  Clifford,  5  Colo.  168, 
which  decision  was  based  upon  the 
fact  that  the  code  expressly  repealed 
the  creditors'  bill  previously  given  by 
statute,  citing  Adams  v.  Hackett,  7 
Cal.  187;  McCullough  v.  Clark,  41 
Cal.  298,  and  Graham  v.  LaCrosse, 
etc.,   R.  Co.,  10  Wis.  459. 

But,  notwithstanding  the  remedy  by 
proceedings  supplementary  to  execu- 
tion, a  creditors'  bill  is  maintainable 
to  set  aside  a  fraudulent  conveyance 
of  land,  as  supplementary  proceed- 
ings are  not  a  like  or  equivalent  rem- 
edy.    Allen  V.  Tritch,  5  Colo.  222. 

Dakota. — In  Feldenheimer  v.  Tressel, 
6  Dakota  265,  which  was  a  suit  to  set 
aside  a  fraudulent  conveyance,  it  was 
determined  that  while  proceedings 
supplementary  to  execution  accomplish 
some  of  the  purposes  of  creditors' 
suits — discovery  of  assets,  what  is  owing 
by  other  persons,  and  the  like — and  for 
these  purposes  may  be  considered  a 
substitute,  yet,  for  the  purpose  of 
reaching  equitable  assets  of  the  judg- 
ment debtor  or  setting  aside  fraudulent 
transfers  of  property,  such  proceedings 
provide  an  inadequate  remedy  and  do 
not  abrogate  the  right  of  creditors  to 
bring  a  creditors'  bill. 

New  York. — A  bill  for  discovery  is 
the  proper  remedy  where  the  debtor 
conceals,  withholds   and    transfers,   in. 
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Jurisdiction  of  United  States  Courts. — A  state  Statute  giving  a  remedy 
for  reaching  the  property  and  effects  of  a  judgment  debtor  by 
examination  of  the  debtor  in  supplementary  proceedings  does  not, 
in  any  way,  affect  the  equity  jurisdiction  of  United  States  courts.* 


fraud  of  creditors,  his  book  accounts, 
notwithstanding  the  statutory  remedy 
bv  supplementary  proceedings.  Hart 
V.  Albright  (Super.  Ct.),  iS  N.  Y. 
Supp.  718,  28  Abb.  N.  Cas.  (N.  Y.)  74, 
overruling  Taylor  v.  Persse,  15  How. 
Pr.  (N.  Y.  Supreme  Ct.)  417.  Such 
proceedings  do  not  supersede  the 
remedy  previously  existing,  by  an  ac- 
tion to  set  aside  fraudulent  convey- 
ances. Taylor  v.  Persse,  15  How.  Pr. 
(N.  Y.  Supreme  Ct.)  417.  See  fur- 
ther Catlin  V.  Doughty,  12  How.  Pr. 
(N.  Y,  Supreme  Ct.)  458.  But  see, 
contra.,  the  intimation  in  Lynch  v. 
Johnson,  48  N.  Y.  27,  that  proceedings 
supplementary  to  execution  furnish  a 
simple  substitute  for  a  creditors'  bill  as 
formerly  used  in  chancery. 

In  Hexter  v.  Clifford,  5  Colo.  16S,  it 
is  said  that  the  remedy  by  a  creditors' 
bill  is  sustained  in  New  York  on  the 
ground  that  it  was  given  by  a  statute 
which  has  not  been  expressly  repealed. 

North  Carolina. — In  Bronson  v.  Wil- 
mington L.  Ins.  Co.,  85  N.  Car.  411,  it 
was  determined  that  Code  N,  Car., 
§§  264-274,  relative  to  proceedings  sup- 
plementary to  execution,  is  intended  to 
perfect  the  creditor's  remedy  in  the 
same  action,  and  that  a  judgment  cred- 
itor may,  notAvithstanding  such  pro- 
visions, prosecute  a  new  and  inde- 
pendent suit,  instituted  and  conducted 
for  the  benefit  of  all  the  creditors 
against  additional  defendants  whose 
indebtedness  he  proposes  to  call  in  and 
subject  to  the  payment  of  creditors. 

But  see,  contra.  Rand  v.  Rand,  78  N. 
Car.  12,  wherein  the  question  was, 
whether  a  judgment  creditor  whose  ex- 
ecution had  been  returned  unsatisfied, 
could  maintain  an  action  against  an  ad- 
ministrator to  subject  the  distributive 
share  of  the  judgment  debtor  in  the  es- 
tate of  a  decedent  to  the  satisfaction  of 
the  judgment.  Said  the  court:  "We 
think  it  clear  that  proceedings  supple- 
mentary to  execution  under  the  Code 
of  Procedure  are  a  substitute  for  the 
former  creditors'  bill,  and  are  governed 
by  the  principle  established  under  the 
former  practice  in  administering  this 
species  of  relief  in  behalf  of  judgment 
creditors.  *  *  *  The  only  purpose  of 
the  creditors'  bill  was  to  enforce  satis- 


faction of  a  judgment  out  of  the  prop- 
erty of  the  judgment  debtor  when  an 
execution  could  not  reach  it,  and  the 
only  purpose  of  supplemental  proceed- 
ings is  to  attain  the  same  end  by  the 
same  means.  The  bill  in  equity  has 
been  abolished,  and  nothing  is  substi- 
tuted in  its  place,  but  the  proceedings 
supplemental  to  the  execution  and  in 
aid  of  it.  The  office  of  the  former  is 
now  performed  by  the  latter,  and  it 
would  be  inadequate,  and  parties  would 
be  in  many  cases  without  remedy,  un- 
less it  could  be  applied  in  the  same 
cases,  and  to  the  same  extent,  by  tak- 
ing hold  on  all  the  property  and  rights 
of  the  debtor  out  of  the  reach  of  an  ex- 
ecution at  law,  and  applying  them  in 
discharge  of  the  debt." 

In  Utali,  equity  still  entertains  bills 
to  set  aside  fraudulent  convevances. 
The  statute  (Code  Civ.  Proc.  1884,  tit. 
2,  c.  9)  ''does  not  purport  to  be  a  di- 
rection as  to  how  an  independent  equita- 
ble jurisdiction  shall  be  exercised,  but 
only  to  provide  a  speedy  and  summary 
proceeding  to  which  the  creditor  may 
resort  if  he  sees  fit  to  do  so."  Enright 
V.  Grant,  5  Utah  334. 

In  Wisconsin,  the  statutory  remedy  is 
exclusive  so  far  as  regards  the  remedy 
of  the  creditor  against  choses  in  action 
and  equitable  interests.  Graham  v. 
LaCrosse,  etc.,  R.  Co.,  10  Wis.  459. 
See  also  Barker  v.  Dayton,  28  Wis. 
367;  Almy  V.  Piatt,  16  Wis.  169;  Sey- 
mour T'.  Briggs,  II  Wis.  204. 

But  a  suit  to  reach  property  fraudu- 
lently conveyed  may  be  brought,  not- 
withstanding such  proceedings,  and 
even  when  such  proceedings  are  pend- 
ing, at  any  time  before  a  receiver  has 
been  appointed.  Faber  v.  Matz,  86 
Wis.  370. 

Constitutionality  of  Statutes.  —  In 
Graham  v.  LaCrosse,  etc.,  R.  Co.,  10 
Wis.  459,  it  is  determined  that  the  fact 
that  supplementary'  proceedings  are 
intended  as  a  substitute  for  creditors' 
bills  does  not  render  unconstitutional 
the  statute  authorizing  such  proceed- 
ings, because  all  the  relief  is  thereby 
given  that  was  formerly  afforded  by 
the  old  procedure. 

1.  Frazer  f.  Colorado  Dressing,  etc., 
Co.,  5  Fed.  Rep.  163. 
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IV.  JUEISDICTION  OF  PARTICULAR  COURTS — 1.  In  General. — A  cred- 
itors' bill  should  be  filed  in  a  court  having  original  equity  juris- 
diction, usually  the  District  or  Circuit  Court,  as  they  are  variously 
termed.* 

Justices  of  the  Peace  do  not  have  jurisdiction  of  creditors'  bills.* 
2.  United  States  Courts. — Where  a  judgment  is  obtained   in  a 
United  States  court,  such  court  will  entertain  a  creditor's  bill 
brought  by  the  judgment  creditor.* 


1.  Kentucky  Statute. —  Under  Civ. 
Code  Kj.,  §  474,  providing  that  a  judg- 
ment creditor  whose  execution  has  been 
returned  unsatisfied  may  institute  an 
action  by  equitable  proceedings  "in  the 
court  from  which  the  execution  issued, 
or  any  court  of  any  county  in  which 
the  defendant  resides  or  is  summoned," 
where  an  execution  issued  on  a  judg- 
ment recovered  in  the  County  Quar- 
terly Court  is  returned  unsatisfied,  and 
thereupon  a  transcript  of  the  record  is 
filed  with  the  clerk  of  the  Circuit 
Court,  and  an  execution  is  issued  and 
returned  unsatisfied,  the  suit  may  be 
brought  in  the  Circuit  Court  rather 
than  in  the  County  Quarterly  Court. 
Jones  V.  Jeffress,  ii  Bush  (Ky.)  636, 
distinguishing  Burnes  v.  Cade,  10  Bush 
(Ky.)  251,  in  which  case  it  did  not  ap- 
pear that  an  execution  had  ever  issued 
from  the  Circuit  Court. 

Suit  Involving  Title  to  Real  Estate. — 
In  Ewing  v.  Patterson,  35  Ind.  326,  it 
was  determined  that  the  Common  Pleas 
Court  has  no  jurisdiction  of  an  original 
action  brought  to  set  aside  a  convey- 
ance as  fraudulent,  for  the  reason  that 
the  title  to  real  estate  is  involved. 
Citing  Bray  v.  Hussey,  24  Ind.  228 ; 
Mason  v.  Weston,  29  Ind.  561. 

But  see,  contra,  Umbarger  v.  Watts, 
25  Gratt.  (Va.)  167,  wherein  a  suit  to 
subject  land  to  the  satisfaction  of  a 
judgment  was  not  considered  a  contro- 
versy' "concerning  the  title  or  bound- 
aries of  land,"  within  the  meaning  of 
Const.  Va.,  art.  6,  §  2,  conferring  juris- 
diction on  the  Supreme  Court  of  Ap- 
peals.    See  also  infra.  Venue,  p.  00. 

2.  Devou  V.  Simpson,  i  Handy 
(Ohio)  557,  wherein  the  court  says: 
•"It  has  never  been  the  practice  to  bring 
an  action  before  a  justice  of  the  peace 
to  subject  a  chose  in  action  be- 
longing to  a  judgment  debtor  to  the 
paj'ment  of  the  judgment,  and  we  do 
not  think  there  is  any  provision,  either 
in  the  code  or  the  recent  act  regulating 
proceedings  before  justices  of  the  peace, 
which  would  warrant  such  a  practice." 


Statute  Conferring  Equity  Powers 
upon  Justices. — Code  Tenn.,  §  4124, 
provides  that  any  justice  of  the  peace 
before  whom  any  cause  may  be  pend- 
ing, by  appeal  or  otherwise,  where 
the  subject-matter  does  not  exceed 
fifty  dollars,  shall  hear  and  determine 
such  cause  upon  the  principles  of  equity, 
and  render  such  judgment  or  decree  as 
the  merits  of  the  case  may  require,  as 
fully  and  in  the  same  manner  as  courts 
of  chancery.  This  statute  enlarges  the 
powers  of  justices  in  rendering  judg- 
ment, and  does  not  authorize  a  justice, 
where  the  debtor's  property  is  of  such 
a  character,  or  is  so  held,  that  an  exe- 
cution at  law  cannot  reach  it,  to  retry 
the  case  and  issue  an  order  or  decree 
to  sell  the  debtor's  equitable  interests. 
Putnam  v.  Bentley,  8  Baxt.  (Tenn.)  84. 

3.  Burt  V.  Keyes,  i  Flipp.  (U.  S.)  61, 
which  was  a  suit  to  set  aside  a  fraudu- 
lent conveyance. 

Following  State  Practice. — In  Lan- 
mon  V.  Clark,  4  McLean  (U.  S.)  18,  it 
is  said  that  where  a  judgment  is  ob- 
tained in  the  Circuit  Court  of  the 
United  States,  and  the  execution  issued 
thereon  is  returned  unsatisfied,  the 
court  has  jurisdiction  independently  of 
any  statute  to  entertain  a  bill  to  reach 
equitable  interests,  choses  in  action  and 
other  property  which  cannot  be  reached 
by  execution,  since  the  jurisdiction  is 
appropriate  to  chancery,  but,  where 
by  a  state  statute  a  new  mode  of  pro- 
cedure is  authorized  which  is  appro- 
priate to  chancery  powers,  and  such 
statute  adopts  regulations  which  facili- 
tate the  progress  of  the  cause  and  the 
attainment  of  equitable  relief,  the 
court  will  avail  itself  of  such  provisions 
so  far  as  they  conduce  to  the  adminis- 
tration of  justice. 

State  Statutes  Abolishing  Distinction 
between  Law  and  Equity. — A  United 
States  court  has  jurisdiction  to  enter- 
tain a  creditors'  bill,  although  in  the 
state  in  which  the  court  sits  the  dis- 
tinction between  legal  and  equitable 
remedies   has   been    abolished,   and   no 
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Suit  by  Creditor  of  Decedent. — A  foreign  creditor  may  establish  his 
debt  in  the  courts  of  the  United  States  against  the  representatives 
of  a  decedent,  notwithstanding  the  local  laws  relative  to  the  ad- 
ministration and  settlement  of  insolvent  estates,  and  the  court  will 
interpose  to  arrest  the  distribution  of  any  surplus  among  the 
heirs.* 

3.  Jurisdictional  Amount. — The  amount  of  the  complainant's 
demand  must  be  sufificient  to  confer  jurisdiction  on  the  court,^ 


such  remedy  is  known.  Smith  v.  Fort 
Scott,  etc.,  R.  Co.,  99  U.  S.  398;  Lor- 
man  v.  Clarke,  2  McLean  (U.  S.)  56S. 

See  also  Pratt  v.  Northam,  5  Mason 
(U.  S.)  95,  to  the  effect  that  the  equi- 
table jurisdiction  of  a  United  States 
court  is  not  limited  or  restrained  bj 
the  legal  remedies  in  different  states. 

Suits  Arising  under  Patent  or  Copy- 
right Laws. — Where  the  amount  in 
controversy  is  too  small  to  bring  the 
case  within  the  jurisdiction  of  a  United 
States  Circuit  Court,  the  mere  fact 
that  the  object  of  the  bill  is  to  subject 
an  interest  of  the  debtor  in  a  patent, 
does  not  make  it  one  "arising  under 
the  patent  or  copyright  laws  of  the 
United  States,"  within  the  meaning  of 
Rev.  Stat.  U.  S.  629,  subd.  9.  Rvan  v. 
Lee,  10  Fed.  Rep.  917. 

Diverse  Citiizenship  —  Subsequejit 
Change  of  Reside?tce. — In  Hatch  v. 
Dorr,  4  McLean  (U.  S.)  112,  a  cred- 
itors' bill  was  filed  in  the  Circuit  Court 
of  the  United  States  by  a  complainant, 
who,  at  the  time  the  suit  at  law  was 
commenced,  was  a  nonresident  of  the 
state  in  which  the  court  was  sitting, 
but  who  removed  into  that  state  before 
the  return  of  the  execution  by  the  mar- 
shal ;  and  it  was  held  that  as  a  cred- 
itors' bill  is  not  an  original  suit,  but 
merely  a  continuation  of  the  former 
controversy,  the  court  had  jurisdiction, 
notwithstanding  such  change  of  resi- 
dence. 

Subsequent  Admission  of  Fello-w- 
Citizens  of  the  Defendant  a^s  Co- 
flaintiffs. — Where  a  creditors'  bill  is 
properly  removed  from  a  state  court 
to  a  Circuit  Court  of  the  United  States, 
on  the  ground  that  the  controversy  is 
wholly  between  citizens  of  different 
states,  the  jurisdiction  of  the  latter 
court  is  not  ousted  by  admitting  in  the 
Circuit  Court  as  coplaintiffs  other 
creditors  who  are  citizens  of  the  same 
state  as  the  defendant.  Stewart  v. 
Dunham,  115  U.  S.  61,  followed  in 
Belmont  Nail  Co.  v.  Columbia  Iron, 
etc.,  Co.,  46  Fed.  Rep.  336. 


The  Judgment,  which  must  be  the 
basis  of  a  suit  in  a  United  States 
court,  will  be  the  subject  of  discussion 
hereinafter.     See  infra,  p.  — . 

1.  Green  v.  Creighton,  23  rfow.  (U. 
S.)90. 

2.  Ryan  v.  Lee,  10  Fed.  Rep.  917; 
Putney  v.  Whitmire,  66  Fed.  Rep. 
385 ;  Umbarger  v.  Watts,  25  Gratt. 
( Va.)  167 ;  Newell  v.  Burbank,  4  Edw, 
Ch.  (N.  Y.)  536.  See  also  article 
Amount  in  Controversy,  vol. 
I,  p.  702. 

The  Amount  in  Dispute  is  the  amount 
due  on  the  complainant's  judgment, 
and  the  amount  of  the  defendant's 
property.  If  either  one  is  insufficient 
in  amount,  the  court  will  not  entertain 
jurisdiction.  Shepard  v.  Walker,  7 
How.  Pr.  (N.  Y.  Supreme  Ct.)  46; 
Smets  XK  Williams,  4  Paige  (N.  Y.) 
364.  See  also  Spear  xk  Given,  9  Paige 
(N.  Y.)  362. 

See  further  Devou  v.  Simpson,  i 
Handy  (Ohio)  557,  which  was  a  suit 
to  subject  a  chose  in  action.  The  ques- 
tion was  whether  or  not  the  sum  or 
matter  in  dispute  exceeded  the  juris- 
diction of  a  justice  of  the  peace.  The 
court  said  that  excess  of  jurisdiction 
may  arise  either  from  the  amount  in 
controversy  or  the  nature  of  the  mat- 
ter in  dispute,  and  that  in  the  case  be- 
fore it  the  matter  in  dispute  involved 
the  question  whether  or  not  the  de- 
fendant who  was  joined  with  the  judg- 
ment debtor  was  indebted  to  the  judg- 
ment debtor  as  alleged,  and  whether 
payment  of  the  judgment  claimed  by 
the  plaintiffs  could  be  satisfied  and  dis- 
charged by  the  defendant  so  indebted 
to  the  judgment  debtor. 

Inclusion  of  Costs. — 2  Rev.  Stat.  N. 
Y.  173  permitted  the  court  to  dismiss 
every  suit  concerning  property  where 
the  matter  in  A\?>^vXQ,excltisive  of  costs, 
did  not  exceed  the  value  of  one  hun- 
dred dollars.  In  Spear  v.  Given,  9 
Paige  (N.  Y.)  362,  it  was  held  that  a 
judgment  creditor  who  had  recovered 
a  judgment  in  a  court  of  law,  and  upon 
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though  in  some  states  the  courts  have  jurisdiction  regardless  of 
the  amount  of  the  complainant's  demand.*  But  the  court  will  not 
entertain  jurisdiction  where  the  amount  of  the  complainant's  claim 
is  trifling,^  or  where  the  value  of  the  property  sought  to  be  reached 
is  very  small.^ 

Aggregate  of  Amounts  Claimed  by  Several  Creditors. — There  is  a  conflict 
of  authority  as  to  whether,  when  there  are  several  creditors  joined 
in  the  suit,  the  amount  claimed  by  each  must  be  sufficient  to 
confer  jurisdiction.* 


which  judgment  there  was  due  for  the 
debt  and  costs  more  than  one  hundred 
dollars,  was  authorized  to  file  a  cred- 
itors' bill,  although  the  amount  due 
upon  the  judgment,  exclusive  of  costs, 
was  less  than  one  hundred  dollars  ;  the 
words  "exclusive  of  costs"  being  re- 
garded as  referring  to  the  costs  of  the 
suit  in  the  court  of  chancery.  See 
also  Van  Tyne  v.  Bunce,  i  Edw.  Ch. 
(N,  Y.)  5S3,  to  the  same  effect. 

Fictitious  Assignment  for  the  Purpose 
of  Augmenting  Amount  of  Complainant's 
Demand. — In  Pierce  v.  Bowers,  8  Baxt. 
(Tenn.)  353,  it  was  determined  that 
where  the  amount  of  the  complainant's 
judgment  is  not  within  the  jurisdiction 
of  the  court,  he  cannot  set  up  in  addi- 
tion to  his  judgment  another  judgment 
assigned  to  him  without  consideration, 
and  not  for  the  purpose  of  vesting  him 
with  ownership  of  it,  but  merely  to 
enable  him  to  bring  his  case  within  the 
jurisdiction  of  the  court,  there  being  no 
pretense  that  the  suit  is  prosecuted  for 
the  use  and  benefit  of  the  assignor. 

1.  Kentucky. — Civ.  Code  Ky.,  §  439, 
provides  that  after  the  return  of  an 
execution  unsatisfied,  the  plaintiff  may 
institute  an  equitable  action  for  the 
discovery  of  any  money,  chose  in  ac- 
tion, equitable  or  legal  interest,  and  all 
other  property  to  which  the  defendant 
is  entitled,  and  for  subjecting  the  same 
to  the  satisfaction  of  the  judgment.  In 
Bryant  v.  Bryant  (Ky.  1892),  20  S.  W. 
Rep.  270<it  was  held"  that  the  Court  of 
Common  Pleas  had  jurisdiction  regard- 
less of  the  amount  of  the  plaintiffs 
judgment. 

But  in  Burnes  "'.  Cade,  10  Bush 
(Ky. )  251,  it  was  determined  that,  under 
Code,  §§  29  and  474,  where  a  judgment 
for  a  less  amount  than  fifty  dollars  is 
recovered  in  the  Quarterly  Court,  equi- 
table proceedings  should  be  instituted 
in  that  court  and  not  in  the  Common 
Pleas. 

New  York.— Since  Const.  N.  Y.  1846 


and  Code  Civ.  Pro.  abolished  every 
limitation  in  respect  to  the  amount  in 
controversy  theretofore  required  to 
give  jurisdiction  in  actions  of  an  equi- 
table nature,  formerly  entertained  only 
in  a  court  of  chancery,  a  creditor's  bill 
may  be  maintained  by  one  the  amount 
of  whose  claim  is  less  than  fifty  dollars. 
Sarsfield  v.  Van  Vaughner,  15  Abb. 
Pr,  (N.  Y.  Supreme  Ct.)  65,  38  Barb. 
(N.  Y.)  444,  reversing  14  Abb.  Pr.  (N. 
Y.)  297. 

Ohio. — In  Devou  v.  Simpson,  i  Handy 
(Ohio)  557,  it  was  determined  that  the 
Circuit  Court  has  jurisdiction  of  a  suit 
to  subject  a  chose  in  action,  although 
the  plaintiff's  claim  is  less  than  one 
hundred  dollars  in  amount. 

In  Tennessee,  the  jurisdiction  to  en- 
tertain a  creditors'  bill  does  not  depend 
upon  the  amount  of  the  judgment  upon 
which  it  is  based.  Putnam  v.  Bentley, 
8  Baxt.  (Tenn.)  84. 

2.  In  Hamburger  v.  Grant,  8  Oregon 
181,  wherein  an  execution  was  returned 
unsatisfied  except  as  to  four  dollars, 
the  court,  in  assigning  reasons  why  a 
complaint  asking  the  vacation  of  a 
fraudulent  conveyance  should  be  dis- 
missed, said:  "Moreover,  the  interposi- 
tion of  a  court  of  equity  ought  not 
to  be  asked  to  set  aside  a  deed  on  the 
ground  of  fraud  for  such  a  small  sum 
of  money.'' 

3.  In  Barnwell  v.  Wofford,  67  Ga. 
50,  the  court  declined  to  entertain  the 
bill  because  there  were  prior  valid 
liens  upon  the  property  sought  to  be 
reached,  and  the  bill  did  not  show  that 
the  property  was  more  than  sufficient 
to  paj'  such  liens.  Said  the  court:  "If 
an  injunction  had  been  granted  and  a 
receiver  appointed,  the  result  would 
have  been  to  impair  the  efficiency  of 
the  lien,  *  *  *  and  to  waste  the  estate 
in  a  fruitless  effort  to  benefit  creditors 
who  are  beyond  the  reach  of  all  equi- 
table relief." 

4.  In  N'eiv  2'ork  and  in  A^ezv  Jersey, 
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Diminution  of  Amount  after  Filing  Bill. — It  has  been  determined  that 
where,  after  the  complainant  files  his  bill,  the  costs  are  retaxed, 
and  the  amount  of  the  judgment  and  costs  is  diminished  to  a  sum 
insufficient  to  confer  jurisdiction,  the  bill  should  be  dismissed.^ 

V.  Venue — in  General. — In  the  absence  of  any  statute  describing 
the  county  in  which  creditors'  bills  shall  be  filed,  resort  should  be 
had  to  the  statutes  relative  to  the  venue  of  suits  in  equity  generally, 
and  if  there  be  no  such  statutes,  recourse  should  be  had  to  the 
statutes  designating  the  county  in  which  actions  at  law  shall  be 
instituted.* 

Suit  Affecting  Title  to  Eeal  Estate. — According  to  the  weight  of  au- 
thority, constitutional  and  statutory  provisions  requiring  suits 
affecting  interests  in  real  estate  to  be  brought  in  the  county  where 
the  land  lies,  do  not  apply  to  suits  to  set  aside  fraudulent  convey- 
ances of  land.* 


it  has  been  determined  that  it  is  suffi- 
cient that  the  aggregate  amount  of  all 
the  judgments  of  the  complainants 
make  up  the  necessary  sum  without  re- 
gard to  the  amount  of  each  individual 
complainant's  claim.  Sizer  v.  Miller, 
9  Paige  (N.  Y.)  60^,  follo-cved  in  Bryan 
V.  Knickerbacker,  i  Barb.  Ch.  (N.  Y.) 
409;  Lore  r^  Getsinger,  7  N.  J.  Eq.  191. 
But  see,  co7ttra,  Putney  v.  Whitmire, 
66  Fed.  Rep.  385,  which  was  a  suit  to 
set  aside  a  mortgage  made  with  intent 
to  defraud  creditors.  The  court  de- 
clined to  consider  the  value  of  the 
property  as  determining  the  amount 
in  controversy',  and  held  that  each 
creditor  joining  in  the  bill  should 
have  a  claim  sufficient  in  amount  to 
confer  jurisdiction,  regardless  of  the 
sum  total  claimed  by  all  the  creditors. 
See  also  Seaver  v.  Bigelows,  5  Wall. 
(U.  S.)  208,  follozved  in  Schwed  v. 
Smith,  106  U.  S.  188,  and  Umbarger  v. 
Watts,  25  Gratt.  (Va.)  167,  in  which 
case  it  was  determined  that  where  the 
demands  of  several  creditors,  joining 
in  the  bill,  exceed  the  amount  neces- 
sary to  confer  jurisdiction  on  the  Su- 
preme Court,  but  no  individual  cred- 
itor has  a  claim  sufficient  in  amount 
for  that  purpose,  none  of  the  creditors 
can  appeal  from  a  decree  dismissing 
the  bill. 

1.  Newell  V.  Burbank,  4  Edw.  Ch. 
(N.  Y.)  536. 

2.  Bay  State  Iron  Co.  v.  Goodall,  39 
N.  H.  223. 

Michigan  Statute. — Under  How.  Stat. 
Mich.,  §  6612,  the  assignee  of  a  judg- 
ment may  file  a  bill  in  the  Circuit 
Court  of  the  county  in  which  he  resides. 
Rankin  v.  Rothschild,  78  Mich.  10. 


3.  Beach  v.  Hodgdon,  66  Cal.  1S7, 
wherein  it  was  determined  that  a  con- 
stitutional provision  requiring  actions 
for  the  enforcement  of  liens  upon  real 
estate,  to  be  commenced  in  the  county 
in  which  such  real  property  is  situated, 
does  not  apply  to  a. bill  in  aid  of  an 
execution  to  set  aside  conveyances 
made  by  the  execution  debtor. 

Coleman  v.  Franklin,  26  Ga.  368, 
wherein  it  is  determined  that  a  suit  to 
reach  land  fraudulently  conveyed  by  a 
decedent  is  not  one  respecting  the  title 
to  land,  within  the  constitutional  inhi- 
bition against  the  trial  of  such  suits 
elsewhere  than  in  the  county  where 
the  land  lies. 

In  Texas,  a  suit  to  set  aside  a  fraudu- 
lent conveyance  should  be  brought  in 
the  county  of  the  defendant's  residence, 
and  need  not  be  brought  in  the  county 
where  the  land  conveyed  is  situated. 
Lehmberg  v.  Biberstein,  51  Tex.  457; 
Vandever  v.  Freeman,  20  Tex.  336. 
See  also  Morris  f.  Runnells,  12  Tex.  177. 

IllinoiB. — In  Richards  v.  Hyde,  21 
111.  641,  it  was  held,  on  a  motion  to 
dismiss  the  bill  for  want  of  jurisdiction, 
that  the  suit  can  be  entertained  only  in 
the  county  where  the  land  lies;  but 
in  Johnson  v.  Gibson,  116  111.  294,  it 
■was  determined  that  a  decree  for  the 
sale  of  the  premises  cannot  be  collat- 
erally attacked  in  a  subsequent  action 
involving  the  title  to  the  premises,  on 
the  ground  that  the  suit  to  set  aside  the 
conveyance  was  brought  in  the  wrong 
county,  and  the  court,  although  it  cited 
the  foregoing  case,  used  the  following 
language,  which  clearly  indicates  a 
disinclination  to  follow  that  case:  "If 
a     failinsr     debtor     makes     fraudulent 
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VI.  What  Property  Reachable— 1.  In  General. — As  a  rule, 
every  species  of  property  belonging  to  a  debtor,  which  cannot  be 
reached  by  the  ordinary  process  of  execution,  can  be  subjected  in 
equity  to  the  satisfaction  of  his  debts.^ 


conveyances  of  his  real  estate  for  the 
purposes  of  hindering  and  delaying  his 
creditors,  the  latter  may  maintain  a 
bill  in  equity  in  any  jurisdiction  where 
the  debtor  and  fraudulent  vendee  may 
be  found,  for  the  purpose  of  having 
them  declared  void  as  to  the  complain- 
ing creditor.  In  such  cases  the  court 
does  not  act  upon  the  land,  or  make 
any  order  in  reference  to  it.  It  simply 
declares  a  certain  transaction  relating 
to  the  land  fraudulent  as  between  the 
complainant  and  the  offending  parties, 
and  thus  removes  it  as  an  obstruction 
to  the  creditor's  legal  remedy." 

In  Michigan,  it  has  been  determined 
that  a  suit  to  set  aside  a  fraudulent 
incumbrance  on  land  is  within  How. 
Stat.  Mich.,  §  6612,  which  provides 
that  bills  in  equity  which  aflfect  interest 
in  real  estate  must  be  brought  in  the 
county  where  the  lands,  or  some  por- 
tion thereof,  are  situated.  Krolik  v. 
Bulkier,  58  Mich.  407.  See  also  supra, 
yurisdiction    of    Particular    Courts, 

P-  435- 
1.  Congden  r;.  Lee,3Edw.Ch,  (N.Y.) 

304;  Watson  V.  LeRow, 6Barb.  (N.Y.) 
481.  wherein  it  is  said  that  the  proper 
office  of  a  creditors'  bill  is  to  reach  the 
property  of  a  debtor  which  is  not  the 
subject  of  a  lew  and  sale  on  execution. 

Hallett  V.  Tliompson,  5  Paige  (N.  Y.) 
586,  wherein  it  is  declared  that,  as  a 
general  rule,  it  is  contrary  to  policy  to 
permit  a  person  to  have  the  ownership 
of  property  for  his  own  purposes  and 
to  be  able  at  the  same  time  to  keep  it 
from  his  creditors. 

Hough  :•.  Cress,  4  Jones  Eq.  (N. 
Car.)  295,  wherein  it  is  declared  :  "It  is 
an  inseparable  incident  of  property, 
legal  or  equitable,  that  it  should  be 
liable  to  the  debts  of  the  owner  as  it  is 
to  his  alienation."  See  also  Koehler 
V.  Olsen,  68  Hun  (N.  Y.)  63,  and 
Barnes    v.    Morgan,    3    Hun.  (N.    Y.) 

703- 

United  States  Courts  adopt  the  con- 
struction put  by  the  Supreme  Court  of 
a  state  upon  a  state  statute  declaring 
what  property  shall  be  subject  to 
a  creditors'  bill,  without  regard  to 
whether  or  not  such  construction  is 
conformable  to  the  opinion  of  the  court 
following  it,  the   statute  being  a  local 


one  and  involving  a  rule  of  property. 
Nichols  V.  Levy,  5  Wall.  (U.  S.)  433.' 

An  Insurance  Agency  and  its  good 
will,  where  the  agency  is  transferable 
at  the  pleasure  of  the  insurance  com- 
pany, do  not  constitute  equitable  assets 
which  ma}'  be  reached  by  a  creditors' 
bill.     Tierney  v.  Klein,  67  Miss.  173. 

Liquor  License. — Where  under  stat- 
ute a  liquor  license  is  not  assignable 
without  the  written  permission  of 
the  board  of  excise,  such  license  is  a 
mere  personal  privilege,  and  is  not 
property  which  can  be  reached  by  a 
creditor's  action.  Koehler  v.  Olsen, 
68  Hun  (N.  Y.)  63. 

The  Separate  Property  of  a  Wife  is  not 
reachable  at  the  suit  of  creditors  of  her 
husband,  Stewart  v.  Potts,  9  111.  App. 
86;  nor  is  personal  property  of  the 
wife,  although  it  does  not  constitute 
her  separate  estate,  where  the  same  is 
not  more  than  a  sufficient  allowance 
for  her  equity.  Athey  v.  Knotts,  6  B. 
Mon.  (Ky.)  24. 

See  also  Smith  v.  Kane,  2  Paige 
(N.  Y.)  303.  In  this  case  the  cred- 
itor was  denied  the  right,  after  the  judg- 
ment debtor  had  been  convicted  of  a 
felony,  to  subject  choses  in  action  of 
the  debtor's  wife  which  the  debtor  had 
never  reduced  into  possession,  and 
which,  in  pursuance  of  a  verbal  ante- 
nuptial contract,  she  had  been  per- 
mitted to  preserve  as  her  separate  prop- 
erty, the  same  being  whollj'  insufficient 
for  the  support  of  herself  and  her 
children. 

A  Wife's  Distributive  Share  in  the 
estate  of  a  decedent  does  not  belong  to 
the  husband  until  he  has  reduced  it  to 
possession,  and  is  a  mere  naked  right 
subservient  to  the  wife's  equity,  and 
consequently  cannot  be  reached  by  a 
creditors'  bill.  Sayre  v.  Flournoy,  3  Ga. 
541.  The  court  saying:  "The  husband 
has  no  absolute  or  certain  interest 
vested  in  him  to  his  wife's  choses  in 
action,  until  he  reduces  them  into  his 
possession,  and  as  a  ge^ieral  rule,  a 
court  of  equity  will  not  compel  him 
to  reduce  them  to  possession,  so  as  to 
defeat  the  wife's  right  of  survivorship 
thereto.  The  complainants,  being  the 
creditors  of  the  husband, have  no  other 
rights   as  against   the  wife's  propertj' 
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Seats  in  Stock  Exchanges. — According  to  the  weight  of  authority  the 
seat  of  a  member  of  a  stock  board  or  merchants'  exchange  is  a 
species  of  property  not  subject  to  ordinary  execution,  reachable 


than  the  husband,  who  is  their  debtor, 
and  to  whose  rights  they  claim  to  be 
subrogated." 

Improvements  Made  by  Wife  on 
Husband's  Land. — Where,  by  statute, 
the  separate  property  of  the  wife  is  not 
liable  for  the  husband's  debts,  lands 
purchased  and  improvements  erected 
thereon  with  money  of  the  wife  are 
not  reachable  by  creditors  of  the 
husband.  Omaha  First  Nat.  Bank  v. 
Bartlett,  8  Neb.  329. 

Money  in  Custodia  Legis. —  In  Com. 
V.  Hide,  etc.,  Ins.  Co.,  119  Mass.  155, 
the  creditor  sought  to  reach  his  debtor's 
proportion  of  a  fund  in  the  hands  of  a 
receiver  of  an  insolvent  corporation, 
coming  to  him  as  a  creditor  of  such 
corporation.  Said  the  court :  "The 
clause  of  the  Gen.  Stat.,  c.  113,  §  2, 
which  gives  this  court  jurisdiction  in 
equity  of  a  bill  by  a  creditor  to  reach 
and  apply,  in  payment  of  his  debt, 
property  or  rights  of  his  debtor,  which 
cannot  be  come  at  to  be  attached  or 
taken  on  execution  in  a  suit  at  law 
against  the  debtor,  does  not  extend  to 
property  which  is  not  in  the  control  of 
the  debtor  nor  put  by  him  into  the  cus- 
tody of  a  third  person,  but  which  is  in 
the  hands  of  officers  of  the  law  for  dis- 
tribution under  proceedings  provided 
by  statute  for  that  purpose." 

See  also  Tuck  v.  Manning,  150  Mass. 
211,  wherein  the  judgment  debtor  had, 
in  a  prior  suit,  been  compelled  to  de- 
liver up  drafts  on  which  he  had  a  lien, 
and  the  moneys  due  on  such  drafts  had 
been  paid  into  court  by  the  plaintifTs  in 
that  suit  in  order  that  the  amount  of 
his  lien,  when  determined  by  the  court, 
might  be  paid  to  him  out  of  such 
moneys.  It  was  held  that  the  judg- 
ment debtor's  interest  in  the  fund  was 
not  reachable  by  a  creditors'  bill,  citing 
Com.  V.  Hide,  etc.,  Ins.  Co.,  119  Mass. 

1.55- 

But  see  Weaver  v.  Cressman,  21 
Neb.  675,  from  which  it  would  seem 
that  money  paid  to  the  clerk  of  the 
court  upon  the  foreclosure  of  a  me- 
chanics' lien,  is  reachable  by  a  cred- 
itors' bill ;  and  Mays  v.  Frazer,  3Tenn. 
Ch.  413,  wherein  fees  collected  bv  the 
clerk  of  the  Supreme  Court,  which 
were  earned  by,  and  were  due  and  pay- 
able to,  a  former  incumbent  of  the  office. 


were  subjected  by  a  creditors'  bill, 
there  being  no  showingthat  the  money 
was  held  by  the  clerk  by  virtue  of  his 
office,  or  that  the  fund  was  subject  to 
the  orders  of  the  court;  distinguish- 
ing Drane  v.  McGavock,  7  Humph. 
(Tenn.)  132,  wherein  a  clerk  of  the 
court  had  received  money  by  virtue  of 
his  office,  and  held  it  subject  to  the 
order  of  the  court,  and  citing  Hickman 
V.  Matlock,  I  Overt.  (Tenn.)  252,  and 
Tucker  v.  Atkinson,  i  Humph.  (Tenn.) 
300,  as  establishing  the  doctrine  that, 
although  the  sheriff  is  not  liable  to 
garnishment  proceedings  for  money 
held  by  him  by  virtue  of  his  office,  yet 
surplus  funds  which  come  to  his  hands 
under  executions,  and  which  he  is  re- 
quired by  law  to  pay  the  defendants  in 
execution,  may  be  attached. 

The  Proceeds  of  ««  Execution  Sale 
made  by  the  sheriff,  pursuant  to  a  rule 
after  the  interposition  of  a  claim  to  the 
property  upon  which  the  levy  was 
made,  cannot  be  made  the  subject  of  a 
creditors'  bill  by  other  judgment  cred- 
itors, since  they  have  an  adequate  and 
ample  remedy  at  law  by  a  rule  against 
the  sheriff.     Taylor  f.  Buchan,  16  Ga. 

541- 

Situs  of  Property. — It  has  been  de- 
termined that,  although  a  statute  pro- 
vides that  "any  property "  which  has 
been  fraudulently  conveyed  may  be 
reached  by  a  creditor  at  large,  the 
court  is  not  authorized,  through  its 
power  over  parties  within  its  jurisdic- 
tion, to  subject  property  situated  in 
another  state.  Lide  v.  Parker,  60  Ala. 
165,  wherein  Manning,  J.,  says  :  "Every 
state  is  entitled  to  have  such  a  policy 
of  partial  or  total  exemptions,  in  mat- 
ters of  this  sort,  as  it  may  choose  to 
establish  ;  and  that  policy,  whatever  it 
may  be,  *  *  *  can  no  more  be  inter- 
fered with,  or  administered  through 
decrees,  agere  in  personam,  of  alien 
courts,  than  it  can  be  prescribed  by  an 
alien  legislature." 

Real  Estate  of  Decedent  Outside  of 
Territorial  jurisdiction. — In  Plumb 
V.  Bateman.  2  App.  Cas.  (D.  C.)  156, 
the  court  says~:  "  We  are  not  advised 
that  it  has  ever  yet  been  held  in  any 
case  by  any  court  that,  in  the  adminis- 
tration of  the  assets  of  a  deceased  per- 
son,   it    could   decree  the   sale   of  real 
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by  equitable  processes  in  such  a  way  as  to  respect  the  rules  of  the 
organization  and  the  rights  of  all  parties  interested,  the  court 
having  power   to   compel  the  insolvent  member  to  transfer  his 


estate  situated  outside  of  its  territorial 
jurisdiction ;  *  *  *  we  deem  it  un- 
necessary to  cite  authorities  in  support 
of  a  position  so  elementary." 

Massachusetts  Statute. — Under  Gen. 
Stat.  Mass.,  c.  113,  §  2,  cl.  11  (Stat. 
Mass.  1851,  c.  206),  notes  in  the 
hands  of  persons  outside  of  the  com- 
monwealth, made  by  a  person  within 
the  commonwealth,  were  not  reach- 
able. Sanger  v.  Bancroft,  12  Gray 
(Mass.)  365.  Nor  were  patent  rights 
owned  by  a  debtor  within  the  jurisdic- 
tion of  the  court  reachable,  the  situs  of 
such  patent  rights  not  being  within  the 
commonwealth.  Carver  v.  Peck,  131 
Mass.  291.  But  in  Silloway  t'.  Colum- 
bia Ins.  Co.,  8  Gray  (Mass.)  199,  it  was 
held  that  promissory  notes  in  the 
hands  of  an  agent  of  a  nonresident 
debtor,  payable  to  such  debtor,  were 
reachable ;  and  in  Wilson  v.  Martin- 
Wilson  Automatic  F.  Alarm  Co.,  149 
Mass.  24,  it  was  held,  under  Pub.  Stat. 
Mass.,  c.  151,  §  2,  cl.  II,  reenacting 
and  amending  the  prior  statute,  that 
patent  rights  were  reachable. 

Note  Held  by  Nonresident  Debtor. — 
Under  Sanb.  "&  B.  Ann.  Stat.  Wis.,  § 
3029,  which  provides  that  the  judg- 
ment creditor  may  commence  an  action 
to  compel  the  discovery  of  "  any  prop- 
erty or  thing  in  action  "  belonging  to 
the  judgment  debtor,  the  judgment 
creditor  may  bring  a  suit  to  subject  to 
the  payment  of  his  judgment  a  note 
held  by  a  nonresident  debtor,  made  by 
a  resident  of  Wisconsin.  Bragg  v. 
Gaynor,  85  Wis.  468. 

A7inuity  Derivable  from  Property 
Outside  of  Jurisdiction. — An  annuity, 
if  reachable  at  all,  is  none  the  less  so 
because  it  is  due  from  parties,  and  de- 
rivable from  property  out  of  the  juris- 
diction of  the  court,  since  an  assign- 
ment made  by  a  person  to  whom  a 
chose  in  action  belongs  is  good  every- 
where. Frazier  7'.  Barnum^  19  N.  J. 
Eq.  316. 

Homestead  and  Exemptions. — As  to 
the  right  of  the  debtor  to  hold  his 
homestead  and  certain  personal  prop- 
erty exempt  from  the  claims  of  cred- 
itors, see  the  articles  Exemptioks 
and  Homestead,  Am.  &  Eng.  Encyc. 
Law.  It  may  not  be  inappropriate, 
however,  to  state   that  property  which 


is  exempt  from  execution  to  the  head 
of  the  family,  is  not  reachable  by  a 
creditors'  bill,  Ryan  v.  Lee,  cited  in 
14  Mo.  App.  599 ;  Frazier  v.  Barnum, 
19  N.  J.  Eq.  316;  and  that  a  right  of 
action  for  a  trespass  committed  on  ex- 
empt property  of  the  judgment  debtor 
cannot  be  reached  by  a  creditors'  bill. 
Hudson  V.  Plets,  11  Paige  (N.  Y.)  180. 

Effect  of  Fraudulent  Conveyances. — 
In  some  states  it  has  been  held  that 
the  creditor  is  not  entitled  to  a  claim  of 
homestead  in  land  which  he  has  fraud- 
ulently conveyed,  and  this  doctrine 
finds  support  in  the  following  cases: 
Shipe  V.  Repass,  28  Gratt  (Va.)  716; 
Barker  v.  Dayton,  28  Wis.  367.  See  also 
Brackett  v.  Watkins,  21  Wend.(N.Y.) 
68;  McCarthy's  Appeal,  68  Pa.  St. 
217;  Strouse  v.  Becker,  38  Pa.  St. 
190;  Emerson  v.  Smith,  51  Pa.  St. 
90;  and  Fairbairn  v.  Middlemiss,  47 
Mich.  372,  wherein  the  court,  without 
expressly  deciding  the  question,  inti- 
mated that  the  debtor  could  not  make 
a  claim  to  a  homestead  in  premises 
which  he  had  purchased  and  fraudu- 
lently taken  in  the  name  of  a  volunteer. 

See  further  Rogers  v.  McCauley,  22 
Minn.  384,  in  which  case  it  was  argired 
that  the  debtor  could  have  taken  the 
title  in  his  own  name  and  held  it  as  a 
homestead  exempt  from  claims  of  his 
creditors,  and  that,  this  being  so,  his 
causing  the  title  to  vest  in  his  wife, 
instead  of  himself,  could  not  have 
operated  as  a  fraud  upon  his  creditors. 
Said  the  court:  "This  proposition 
would  open  a  very  wide  door ;  for, 
notwithstanding  the  conveyance  of 
land  purchased  by  him  to  his  wife,  his 
right  to  acquire  and  hold  a  homestead 
would  be  the  same  after  as  before  the 
conveyance ;  and  if  the  fact  that  he 
might  have  taken  title  to  the  land  and 
held  it  as  a  homestead  would  protect 
the  conveyance  to  his  wife,  it  would  as 
well  protect  successive  similar  convey- 
ances to  her  or  to  any  other  person. 
He  could  claim  no  rights  in  this  lot 
as  a  homestead,  for  he  did  not  own 
it.  She,  having  acquired  it  by  gift 
from  her  husband,  made  in  fraud 
of  his  creditors,  took  it  subject  to 
their  rights,  and  no  homestead  right 
in  her  would  protect  it  against 
those    rights."     But   see,  contra,  San- 
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seat    under  the  rules  of  the  board,  and  to  apply  the  proceeds 
toward  the  satisfaction  of  his  debts.^ 


noner  t'.  King,  49  Ark.  299;  Dietz  v. 
Atwood,  19  111.  App.  96;  Ammondson 
V.  Ryan,  iii  111.  506;  Redden  v.  Pot- 
ter, 16  111.  App.  265;  Burdge  v.  Bolin, 
106  Ind.  175;  Wallace  v.  Lawyer,  54 
Ind.  501,  23  Am.  Rep.  661  ;  Abell  v. 
Riddle,  75  Ind.  345;  Lowry  v.  McAl- 
istei-,  86  Ind.  543;  Delashnut  v.  Trau, 
44  Iowa  613;  Stubendorf  v.  Hoffman, 
23  Neb.  360,  wherein  it  was  held  that 
the  debtor  was  entitled  to  assert  a 
homestead  right  in  land  which  he  had 
fraudulently  procured  to  be  conveyed 
to  a  volunteer;  Derby  v.  Weyrich,  8 
Neb.  174,30  Am.  Rep.  827,  wherein  a 
husband  purchased  land  with  exempt 
property,  and  procured  it  to  be  con- 
veyed to  his  wife ;  Martel  t>.  Somers, 
26  Tex.  551,  wherein  it  was  held  that 
so  much  of  the  property  fraudulently 
conveyed  as  constituted  the  home- 
stead of  the  debtor,  could  not  be 
reached   in  a   creditor's  suit. 

In  Bridgers  v.  Howell,  27  S.  Car. 
425,  it  was  held  that  where  a  husband 
purchases  land,  and  fraudulently  pro- 
cures the  title  to  be  taken  in  the  name 
of  his  wife,  without  any  intention  of 
creating  a  resulting  trust  in  his  own 
favor,  he  has  no  equitable  title  to  the 
property  and  is  not  entitled  to  a  home- 
stead exemption  therein ;  but  that  he 
is  entitled  to  an  allowance  out  of  the 
land  to  the  extent  that  it  has  been  paid 
for  with  his  exempt  personal  prop- 
erty. 

Necessity  to  Plead  Exemption. — The 
judgment  debtor  cannot  claim  a  fund 
sought  to  be  reached  by  a  creditors'  bill 
as  an  exemption,  unless  he  pleads  it  by 
way  of  answer. 

Furlong  v.  Thomssen,  19  Mo.  App. 
364,  wherein  the  court  says :  "  The 
mere  fact  that  the  plaintiff's  executions 
have  been  returned  nulla  bona  does 
not  carry  with  it  an  implication  that 
the  debtor  will  be  entitled  to  an  ex- 
emption out  of  a  fund  which  the  cred- 
itor can  reach  only  by  a  proceeding  in 
equity.  The  very  reason  why  the 
creditor's  executions  have  been  re- 
turned nulla  bona  may  be  that  the 
debtor  had  only,  within  the  view  of 
the  officer,  such  specific  property  as  is 
by  the  statute  exempt  from  execution, 
in  which  case  there  is  authority  for  the 
position  that  the  officer  is  bound  to 
take  notice  of  the  exemption," 


1.  Eliot  V.  Merchants'  Exch.,  14  Mo. 
App.  234,  wherein  a  certificate  of  mem- 
bership in  the  Merchants'  Exchange 
of  St.  Louis  was  subjected  to  the  pay- 
ment of  a  judgment. 

Hyde  z\  Woods,  94  U.  S.  523, 
wherein  it  was  held  that  a  certificate 
of  membership  in  the  San  Francisco 
Stock  Exchange  Board  passed,  subject 
to  the  rules  of  the  stock  board,  to  the 
debtor's  assignee  in  bankruptcy. 

Ritterband  -'.  Baggett,  4  Abb.  N. 
Cas.  (N.  Y.  Super.  Ct.)  67,  wherein 
it  was  held  that  membership  in  a 
board  of  exchange  which  has  a  money 
value,  and  is  transferable,  subject  to 
the  purchaser's  procuring  himself  to 
be  elected  a  member,  is  property  the 
beneficial  interest  in  which  passes  to  a 
receiver,  and  that  the  receiver  may 
maintain  an  action  to  compel  the  debtor 
to  convey  to  a  member  elect  with 
whom  the  receiver  may  contract  for 
its  sale ;  the  decision  being  based  on 
Hyde  v.  Woods,  94  U.  S.  523. 

Gallagher  v.  Lane,  19  Nat.  Bank 
Reg.  224,  wherein  it  was  held  that  a 
license  to  occupy  certain  stalls  in  a 
New  York  market,  though  revocable 
at  the  will  of  the  city,  and  though  the 
city  refused  to  recognize  the  rights  of 
the  assignee  in  bankruptcy  under  the 
general  assignment,  passes  to  the  as- 
signee under  the  bankrupt  law.' 

But  see,  contra,  In  re  Sutherland,  6 
Biss.  (U.  S.)  526,  wherein  it  was  deter- 
mined that  a  bankrupt's  membership 
in  the  Chicago  Board  of  Trade  was 
not  to  be  treated  as  a  part  of  his  assets, 
and  a  motion  for  a  rule  on  the  bank- 
rupt, that  he  assign  and  transfer  to  the 
assignee  his  certificate  of  membership 
in  the  board,  was  denied;  and  Barclay 
-'.  Smith,  16  Cent.  L.  J.  437,  wherein 
the  Supreme  Court  of  Illinois,  re- 
versing 21  Am.  Law.  Reg.  408,  held 
that  a  certificate  of  membership  in  the 
Board  of  Trade  of  Chicago  is  not 
property,  "  but  it  is  a  mere  privilege 
conferred  upon  the  member,  which 
cannot  be  reached  and  sold  by  the 
process  of  courts." 

Thompson  v.  Adams,  93  Pa.  St.  55, 
and  Pancoast  v.  Go  wen,  93  Pa.  St.  66, 
went  to  the  extent  of  determining  that  a 
seat  in  the  Philadelphia  Stock  Exchange 
is  not  such  property  as  is  subject  to 
levy  or  sale,  under  an  ordinary^. ya. 
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Patents  for  Inventions. — It  is  settled  by  abundant  authority  that  the 
right  acquired  by  a  patentee,  by  the  issuance  to  him  of  a  vaHd 
patent  for  a  useful  invention,  is  property  which  is  subject  to  the 
claims  of  creditors,  and  which  may  be  reached  by  a  suit  in  equity, 
and  applied  to  the  payment  of  his  debts.^ 

Corporate  Stock  is  another  sort  of  property  which  is  reachable  by  a 
creditors'  bill.* 


1.  Ager  V.  Murray,  105  U.  S.  126; 
Stephens  v.  Cady,  14  How.  (U.  S.) 
531  ;  Sawin  v.  Guild,  i  Gall.  (U.  S.) 
4S5;  Gillett  V.  Bate,  S6  N.  Y.  87; 
Hadden  v.  Spader,  20  Johns.  (N.  Y.) 
554.  See  also  Pacific  Bank  v.  Robin- 
son, 57  Cal.  520,  and  Barnes  v.  Mor- 
gan, 3  Hun  (N.  Y.)  703,  wherein  it 
was  determined  that  the  debtor's  inter- 
est in  a  patent  might  be  reached  by 
proceedings  supplementary  to  execu- 
tion. See  further  Vail  v.  Hammond, 
60  Conn.  374,  per  Andrews,  C.  J. ;  Sat- 
terthwait  v.  Marshall,  4  Del.  Ch.  337 ; 
Searle  v.  Hill,  73  Iowa  367 ;  Keach, 
Petitioner,  14R.  I.  571  ;  Fuller, etc.,  Mfg. 
Co.  V.  Bartlett,  68  Wis.  73.  See,  contra, 
Bakewell  v.  Keller,  11  W.  N.  C.  (Pa.) 
300;  Rutter's  Appeal  (Pa.  18S7),  8 
Atl.  Rep.  170. 

In  Massachusetts,  it  was  determined 
that  a  patent  right  owned  by  a  debtor 
residing  within  the  state  was  not  prop- 
erty within  the  state,  and  could  not  be 
reached  under  the  special  jurisdiction 
conferred  by  Gen.  Stat.  Mass.,  c.  113,  § 
2,  cl.  II,  authorizing  "bills  by  cred- 
itors to  reach  and  apply  *  *  *  any 
property,  right,  title,  or  interest,  legal 
or  equitable,  of  a  debtor  within  this 
state,  which  cannot  be  come  at  to  be 
attached  or  taken  on  execution." 
Carver  v.  Peck,  131  Mass.  291.  Said 
the  court :  "  It  is  not  enough  to  sus- 
tain such  a  bill,  that  the  debtor  is 
within  the  jurisdiction  of  the  court. 
*  *  *  The  fact  that  it  is  owned,  and 
therefore  assignable,  by  a  debtor  resid- 
ing here,  is  not  sufficient."  But  in 
Wilson  V.  Martin  Wilson  Automatic 
F.  Alarm  Co.,  149  Mass.  24,  it  was  held, 
under  Pub.  Stat.  Mass.,  c.  151,  §  2,  cl. 
II,  reenacting  and  amending  the  prior 
statute,  so  that  property  might  be 
reached  regardless  of  its  situation 
within  or  without  the  state,  that  patent 
rights  were  reachable;  citing  Ager 
V.  Murray,  105  U.  S.  126.  See  also 
Barton  v.  White,  144  Mass,  28 1, 
wherein  it  was  determined  that  letters 
patent  passed  to  an  assignee  in  in- 
solvency,  under  Pub.   Stat.   Mass.,   c. 


157,  §  46,  and  that  the  assignee  might 
maintain  a  bill  in  equity  to  compel  the 
insolvent  to  assign  such  letters  patent; 
citing  Ager  v.  Murray,  105  U.  S.  126. 

The  Defense  of  Want  of  UtUity  and 
novelty  of  a  patent  cannot  be  made  by 
the  patentee  or  his  fraudulent  assignee, 
in  a  suit  to  subject  patent  rights  to  the 
paj'ment  of  creditors.  Gillett  v.  Bate, 
06  N.  Y.  87,  a  case  in  which  lack  of 
utility  or  novelty  had  not  been  ascer- 
tained by  any  judicial  proceeding  or 
otherwise,  and  was  not  known  to  any 
of  the  parties  to  the  transfer  at  the  time. 

Unpatented  Inventions  are  not  prop- 
erty in  such  a  sense  that  they 
can  be  reached  by  creditors.  Gil- 
lett V.  Bate,  86  N.  Y.  87,  wherein 
the  court,  without  passing  definitely 
upon  the  question,  said:  "It  is  the 
patent  only  which  gives  an  exclusive 
property ;  and  while  the  right  is  in- 
choate, it  is,  we  think,  at  least  doubt- 
ful whether  it  has  the  characteristics 
of  property,  so  as  to  justify  a  compul- 
sory transfer  by  the  inventor."  Citing 
Hesse  v.  Stevenson,  3  B.  &  P.  565. 

A  License  to  use  a  patented  invention 
may  be  subjected  to  the  payment  of  a 
judgment  recovered  against  the  licensee 
for  the  nonpayment  of  royalties.  Mat- 
thews V.  Green,  19  Fed.  Rep.  649. 

Copyrights. — In  Stephens  v.  Cady,  14 
How.  (U.  S.)  528,  it  is  said  by  Nelson, 
J.,  that  a  copyright,  i.  e.,  the  incorporeal 
right  secured  by  the  statute  to  an  au- 
thor, to  multiply  copies  of  a  map,  may 
be  reached  by  a  creditors'  bill, 
and  be  applied  to  the  payment  of  the 
debts  of  the  author,  the  same  as  the 
stock  of  a  debtor  is  reached  and  ap- 
plied, the  court  compelling  a  transfer 
and  sale  of  the  stock  for  the  benefit  of 
the  creditors. 

2.  Brightwell  v.  Mallory,  10  Yerg. 
(Tenn.)  196. 

But  in  Crozier  v.  Young,  3  T.  B.  Mon. 
(Ky.)  157,  corporate  stock  purchased 
by  an  insolvent  in  the  name  of  another 
Avas  not  reachable  by  subsequent  cred- 
itors as  to  whom  the  transaction  was 
not  fraudulent;  and"  in  Vail   v.  Craig 
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Policies  of  Insurance. — A  policy  of  insurance  which  a  deceased  debtor 
took  out  in  fraud  of  his  creditors  may  be  reached  by  a  creditors* 
bill.i 


(Supreme  Ct.),  13  N.  Y.  St.  Rep.  448, 
corporate  stock  which  had  been  as- 
signed under  circumstances  free  from 
fraud,  was  not  subjected  to  the  pay- 
ment of  debts,  although  the  stock  had 
not  been  tbrmallj  transferred  on  the 
books  of  the  corporation. 

See  further  Scott  v.  Indianapolis 
Wagon  Works,  48  Ind.  75,  wherein  a 
creditor  was  permitted  to  reach  corpo- 
rate stock  which  had  been  fraudulently 
transferred,  notwithstanding  that  juris- 
diction to  subject  choses  in  action  had 
been  denied  in  Indiana,  because  such 
stock  was  by  statute  subject  to  sale  and 
levy  upon  execution,  and  not  a  mere 
chose  in  action. 

Retainer  of  Stock  for  Debt  Due  Cor- 
poration.— Stock  in  a  corporation  is 
none  the  less  reachable  by  a  creditors' 
bill  because  the  stockholder  is  indebted 
to  the  corporation.  Brightwell  v.  Mal- 
lory,  10  Yerg.  (Tenn.)  196. 

Unpaid  Stock  Subscriptions  due  a  cor- 
poration are  reachable  under  statutes 
authorizing  bills  in  equity  to  reach 
choses  in  action.  Henry  v.  Verrrjillion, 
etc.,  R.  Co.,  17  Ohio  187;  McCrae  v. 
West  Tennessee  Bank,  6  Coldw. 
(Tenn.)  474;  Persch  v.  Simmons  ( Su- 
preme Ct.),  3  N.  Y.  Supp.  783;  Bart- 
lett  V.  Drew,  57  N.  Y.  588. 

See  further  Gilmore  v.  Cincinnati 
Bank,  8  Ohio  62  ;  Adler  v.  Milwaukee 
Patent  Brick  Mfg.  Co.,  13  Wis.  57; 
Marsh  v.  Burroughs,  1  Woods  (U.  S.) 
463;  Hawkins  t'.  Glenn,  131  U.  S.  319; 
Patterson  f .  Lynde,  112  111.  196. 

The  discussion  of  this  question  is  not 
within  the  scope  of  this  article,  and  the 
right  to  subject  unpaid  stock  subscrip- 
tions under  statutes  authorizing  bills  to 
reach  choses  in  action,  and  also  inde- 
pendently of  statute,  upon  the  theory 
that  unpaid  stock  subscriptions  consti- 
tute a  fund  which,  in  equity,  is  liable 
for  the  corporation's  debts,  will  receive 
treatment  in  an  article  entitled  Stock 
AND  Stockholders. 

1.  Fearn  v.  Ward,  80  Ala.  555, 65 
Ala.  33  ;  Merchants',  etc.,  Transp.  Co. 
r.  Borland  (N.  J.  1895),  31  Atl.  Rep. 
272. 

But  see  Baron  v.  Brummer,  100  N. 
Y.  372 ;  Central  Nat.  Bank  v.  Hume, 
12S  U.  S.  195.  In  the  latter  case  it  was 
held  that  a  married  man  may  devote  a 


moderate  portion  of  his  earnings  to  in- 
surance upon  his  life,  provided  no 
fraudulent  intent  is  shown  or  neces- 
sarily inferred  from  surrounding  cir- 
cumstances. 

Assignable  Policies  of  Insurance. — A 
policy  of  insurance  which  by  its  terms 
is  assignable,  the  only  condition  being 
that  written  notice  of  the  assignment 
shall  be  given  to  the  company,  and  due 
proof  of  interest  produced,  with  proof 
of  death,  is  reachable  under  Gen.  Stat. 
Mass.,  c.  113,  §  2,  cl.  II,  providing  that 
creditors  may  reach  and  apply,  in  pay- 
ment of  a  debt,  any  property,  right, 
title  or  interest,  legal  or  equitable,  of  a 
debt,  or  within  this  state,  which  cannot 
be  come  at  to  be  attached  or  taken  on 
execution.  Anthracite  Ins.  Co.  v.  Sears, 
109  Mass.  383,  citing-  Davis  v.  Werden, 
13  Gray  (Mass.)  305;  Moody  v.  Gay, 
15  Gray  (Mass.)  457;  Crompton  v. 
Anthony,  13  Allen  (Mass.)  33;  and 
Barry  v.  Abbot,  100  Mass.  396,  showing 
that  promissory  notes  are  within  the 
statute. 

Fraudulent  Assignment  of  Policies  of 
Insurance. — Where  a  husband,  under 
Laws  N.  Y.  i860,  c.  90,  assigned  to  his 
wife  policies  of  insurance  payable  to 
his  personal  representatives,  she  be- 
came vested  with  such  policies  for  her 
own  sole  and  separate  use,  and  an 
assignment  thereof  by  her  to  her  chil- 
dren, for  the  purpose  of  defrauding 
creditors,  might  be  set  aside,  the  chil- 
dren being  liable  for  the  surrendered 
value  of  the  policies  at  the  time  of  the 
fraudulent  assignment.  Leonard  v. 
Clinton,  26  Hun  (N.  Y.)  289. 

Statutes  Authorizing  Insurance  to  a 
certain  amount  upon  the  life  of  a  hus- 
band, which  shall  be  exempt  from 
claims  of  creditors,  are  not  retroactive. 

Fearn  v.  Ward,  65  Ala.  33,  80  Ala. 
555,  wherein  it  was  determined  that 
contracts  written  before  the  enactment 
of  the  statute  were  void  as  to  creditors, 
notwithstanding  the  statute. 

In  this  case  it  was  held  that  Code  Ala., 
§§  2733,  2734,  authorizing  insurance 
to  a  certain  extent  for  the  benefit  of  the 
wife  and  children,  did  not  exempt  from 
the  claims  of  creditors  a  policy  of 
insurance  in  favor  of  one  child,  the 
debtor  having  a  wife  and  other  chil- 
dren. 
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2.  Choses  in  Action. — In  some  states  by  statute,  and  in  others 
without  any  statute  so  providing,  choses  in  action  are  subjected 
to  the  payment  of  judgments.* 


Laws  N.  Y.  1840,  c.  80,  as  amended 
by  Laws  1870,0.  270,  exempted  policies 
of  insurance  on  the  life  of  a  husband, 
for  the  benefit  of  his  wife,  from  the 
claims  of  the  husband's  creditors,  ex- 
cept where  the  amount  of  the  premium 
paid  exceeded  a  certain  sum  per  an- 
num. Leonard  v.  Clinton,  26  Hun 
(N.  Y.)  289;  Barry  v.  Equitable  L. 
Assur.  Soc,  59  N.  Y.  587 ;  Smillie  v. 
Quinn,  25  Hun  (N.  Y.)  332;  Baron  v. 
Brummer,  100  N.  Y.  372;  Stokes  v. 
Amerman,  121  N.  Y.  337,  31  N.  Y.  St. 
Rep.  391. 

In  Leonard  v.  Clinton,  26  Hun  (N. 
Y.)  2S9,  it  was  held  that  policies  of 
insurance  taken  out  bj'  a  wife  on  the 
life  of  her  husband,  under  authority  of 
the  foregoing  statute,  are  not  subject 
to  the  claims  of  the  wife's  creditors. 

In  Baron  v.  Brummer,  100  N.  Y. 
372,  it  was  held  that  a  creditor  had  no 
right  to  subject  sums  in  excess  of  the 
statutory  amount  paid  before  the  debt 
was  contracted. 

Premiums  Paid  by  Others  than  the 
Husband,  in  excess  of  the  statutory 
amounts,  are  not  reachable  by  the  hus- 
band's creditors  under  the  New  York 
statute.  Baron  v.  Brummer,  100  N. 
Y.  372. 

Aggregate  Premiums  on  Several 
Policies. — It  is  not  important  whether 
more  than  one  policy,  or  how  many 
policies,  may  be  obtained;  if  the  aggre- 
gate premiums  paid  on  the  whole  ex- 
ceed the  statutory  limit,  rights  of 
creditors  arise.  Stone  v.  Knicker- 
bocker L.  Ins.  Co.,  52  Ala.  5S9. 

1.  Rights  of  Action  for  Torts. — A 
mere  right  of  action  of  the  judgment 
debtor  for  a  personal  tort,  as  for  as- 
sault and  battery,  slander  or  malicious 
prosecution,  cannot  be  reached  hy  the 
complainant  in  a  judgment  creditor's 
suit,  nor  will  it  pass  to  the  receiver  un- 
der the  usual  assignment  by  the  de- 
fendant in  such  suit.  Per  Walworth, 
Ch.,  in  Hudson  v.  Plets,  11  Paige  (N. 
Y.)  180,  citing  Benson  v.  Flower,  W. 
Jones  215,1  Deac.  Bank.  Law  386. 

Injury  to  Property. — The  right  to 
an  action  for  an  injury  to  the  property 
of  a  judgment  debtor,  before  the  filing 
of  the  complainant's  bill,  whereby  the 
property  to  which  the  creditor  was 
entitled  to  resort  for  the  payment  of 


his  debt  is  destroyed  or  diminished 
in  value,  is  such  a  thing  in  action  as 
may  be  reached  by  a  creditors'  bill. 
Hudson  V.  Plets,  11  Paige  (N.  Y.)  180. 

See  also  Cincinnati  v.  Hafer,  49  Ohio 
St.  60,  wherein  it  was  determined 
that  an  unlitigated  demand  for  damages 
for  a  tont  committed  on  the  property 
of  the  judgment  debtor,  is  a  "chose  in 
action "  within  the  meaning  of  Rev. 
Stat.  Ohio,  §  1564;  and  Hudson  x".  Plets, 
II  Paige  (N.  Y.)  180. 

Indebtedness  of  Decedent's  Estate  to 
Administrator. — In  Helm  v.  Philbrick, 
28  Miss.  2IO,  the  creditor  sought  satis- 
faction of  a  judgment  against  an  ad- 
ministrator personally,  out  of  moneys 
in  the  hands  of  the  administrator  for 
which  the  estate  was  indebted  to  him. 
It  was  held  that  such  fund  was  not 
reachable,  "  for  the  plain  reason  that 
his  accounts,  upon  final  settlement,  may 
be  disallowed  and  he  adjudged  to  have 
no  valid  claim  against  the  estate." 

Usurious  Interest. — The  avails  of  a 
suit  brought  by  a  judgment  debtor  to 
avoid  usurious  contracts,  are  reachable 
by  a  creditors'  bill;  but,  since  the  insti- 
tution of  such  suits  is  a  personal  privi- 
lege of  the  debtor,  he  may  dismiss  or 
compromise  them  at  his  pleasure,  re- 
gardless of  the  rights  of  his  creditors. 
Boughton  V.  Smith,  26  Barb.  (N.  Y.) 
635.  See  also  Palen  v.  Bushnell,  46 
Barb.  (N.  Y.)  24,  reversed  on  an- 
other point,  18  Abb.   Pr.  (N.  Y.)  301. 

Royalties. — In  Lord  v.  Harte,  118 
Mass.  271,  it  was  held  that  royalties  to 
become  due  to  an  author  at  the  first 
accounting  between  him  and  his  pub- 
lisher, were  reachable  under  Gen. 
Stat.  Mass.,  c.  113,  §  2,  cl.  11.  Citing 
Anthracite  Ins.  Co.  v.  Sears,  109 
Mass.  383. 

Deposits  in  Bank  in  Trust. — 'Where 
a  wife  gives  her  husband  money  with- 
out giving  him  any  instructions  or 
imposing  on  him  any  restrictions  or 
limit  as  to  the  uses  to  which  it  should 
be  applied  by  him,  and  the  rela- 
tion existing  between  him  and  her 
is  merely  that  of  debtor  and  creditor, 
and  he  deposits  such  money  in  bank, 
"  in  trust,"  such  money  so  deposited 
may  be  reached  by  judgment  creditors 
of  the  husband  and  applied  to  the  pay- 
ment  of   his   debts.     Green   v.   Gris- 
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Salary  which  has  been  wholly  and  completely  earned  by  the  per- 
formance,  before  the  filing  of  the  bill,  of  all  the  services  required  to 
entitle  the  judgment  debtor  to  the  same,  is  reachable.^ 


wold  (Super.   Ct.),  17  N.  Y.  St.  Rep. 

757- 

Money  deposited  by  a  husband  in 
his  wife's  name  for  the  purpose  of 
concealing  his  ownership  thereof,  is 
reachable  under  Rev.  Stat.  Wis.,  § 
3029,  declaring  that  the  creditor  may 
discover  and  subject  to  the  payment  of 
his  judgment  any  property  or  thing  jn 
action  belonging  to  the  judgment 
debtor,  and  any  property,  money,  or 
thing  in  action  due  to,  or  held  in  trust 
for,  him.  Gullickson  v.  Madsen,  87 
Wis.  19. 

A  deposit  made  by  the  judgment 
debtor  in  his  own  name  but  in  behalf 
of  another,  and  of  money  for  another, 
pursuant  to  an  arrangement  whereby 
the  judgment  debtor  was  merely  con- 
cealing the  participation  of  such  other 
in  a  contract  requiring  the  deposit,  is 
not  reachable  by  creditors  of  such 
debtor.  Cummings  v.  Ruckert,  14  Mo. 

App.  557- 

Detot    Due    from    United    States. — In 

Austin  %'.  Tompkins,  3  Sandf.  (N.  Y.) 
22,  the  United  States  was  indebted  to 
a  deceased  debtor,  and  directed  the 
amount  due  to  be  paid,  not  to  his  ad- 
ministrator, but  to  his  children  and 
heirs ;  and  it  was  held  that  the  fund 
could  be  subjected  to  the  payment  of 
a  judgment  recovered  against  his 
administrators;  Mason,  J.,  saying, 
*'  These  moneys  *  *  *  belong  in 
equity  to  his  [the  decedent's]  cred- 
itors. The  government  can  no  more 
divert  them  from  their  legitimate  and 
honest  application,  than  a  private  in- 
dividual could  in  similar  circum- 
stances ;  and  if  it  pay  an  acknowledged 
debt,  not  to  the  party  to  whom  it  is 
due,  but  to  other  persons,  with  a  view 
to  screen  it  from  that  party's  cred- 
itors, equity  will  lay  hold  of  the 
money  in  the  hands  of  the  payees 
wherever  it  can  be  traced,  with  a  view 
to  compel  its  distribution  among  those 
who  are  entitled  to  receive  it."  See 
this  case  also  upon  the  question 
whether  a  mere  gratuity  from  the 
United  States  is  reachable,  though 
that  point  was  not  determined. 

Debts  Due  to  the  Judgment  Debtor's 
Debtor  will  not  be  subjected  to  the 
payment  of  the  judgment,  because  to 
do  so  would  require  too  complicated 


an  investigation.  Jones  v.  Hunting- 
ton, 9  Mo.  249,  wherein  Scott,  J., 
says  :  "  A  debtor  of  the  defendant  in 
the  execution  has,  under  some  cir- 
cumstances, been  made  to  pay  his 
debt  to  the  plaintiff,  but  by  this  bill 
the  plaintiff  in  an  execution  seeks  to 
recover  his  debt  from  one  who  is  in- 
debted to  the  debtor  of  the  defendant. 
Into  what  an  embarrassing  and  com- 
plicated investigation  would  this  lead 
the  courts?  It  would  necessarily  re- 
quire the  adjustment  of  two  con- 
troversies in  one  suit,  and  lead  to  an~ 
improper  joinder  of  actions,  or,  as  it  is 
called  in  courts  of  equity,  to  multi- 
fariousness. *  *  *  It  seems  clear  that 
no  court  should  go  the  length  desired 
by  the  complainant  without  express 
legislative  enactment,  seeing  the  diffi- 
culties and  embarrassments  with  which 
the  proceeding  would  be  incum- 
bered." But  see  Woodward  v.  Solo- 
mon, 7  Ga.  246,  wherein  a  judgment 
creditor  was  permitted  to  subject  prop- 
erty fraudulently  conveyed  by  a 
debtor  of  the  judgment  debtor. 

1.  Speed  V.  Brown,  10  B.  Mon. 
(Ky.)  108;  Singer,  etc..  Stone  Co. -y. 
Wheeler,  6  111.  App.  225 ;  Newark  v. 
Funk,  15  Ohio  St.  462,  wherein  it  was 
determined  that  salary  is  within  Code 
Ohio,  §  458,  providing  that  "any 
claims  or  choses  in  action,"  and  that 
"all  money"  in  the  hands  of  "any 
person,  body  politic  or  corporate," 
may  be  subjected  ;  Kingman  v.  Frank, 
33  Hun  (N.  Y.)  471,  reversing  64 
How.  Pr.  (N.  Y.)  ^2o;  Carr  f.  Kirbv, 
decided  by  the  N.  Y.  Ct.  of  Ch.  March 
7,  1837,  cited  in  Browning  t'.  Bettis,  8 
Paige  (N.  Y.)  568;  Woodworth  v. 
Gillespie,  decided  by  the  N.  Y.  Ct.  of 
Ch.  May  7,  1839,  and  cited  in  Brown- 
ing V.  Bettis,  8  Paige  (N.  Y.)568; 
McCoun  V.  Dorsheimer,  Clarke  Ch. 
(N.  Y.)  144;  Thompson  v.  Nixon,  3 
Edw.  Ch.  (N.  Y.)  457;  Kingman  v. 
Frank,  33  Hun  (N.  Y.)  471 ;   Smith  v. 

,'4  Edw.  Ch.  (N.  Y.)653,  /b/- 

lo-wins^  Browning  v.  Bettis,  8  Paige 
(N.  Y.)  568. 

Unearned  Salary,  however,  is  not 
reachable,  as  "  neither  the  creditor 
nor  the  chancellor  can  compel  the 
debtor  to  work  out  his  part  of  the  con- 
tract, so  as  to  earn   the  promised  re- 
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3.  Equitable  Assets — a.  In  General. — In  those  states  where 
equity  is  considered  as  having  original  jurisdiction  to  subject  equita- 
ble interests  of  the  debtor  to  the  payment  of  his  debts,  and  in  others 


ward  for  the  exclusive  use  of  the  cred- 
itor," as  was  said  in  Speed  v.  Brown, 
10  B.  Mon.  (Ky.)  io8. 

See  also,  to  the  same  effect,  Newark 
V.  Funk,  15  Ohio  St.  462  ;  Woodworth 
V.  Gillespie,  decided  bj  the  N.  Y.  Ct. 
of  Ch.  May  7,  1839,  ^"<^  cited  in 
Browning  v.  Bettis,  8  Paige  (N.  Y.) 
568. 

Salary  Earned,  but  Not  Due  and  Pay- 
able.— Compensation  which  has  been 
earned  at  the  time  of  the  filing  of  the  bill, 
for  services  previously  performed,  may 
be  reached,  although  it  was  not  payable 
at  the  time  the  bill  was  filed.  Thomp- 
son V.  Nixon,  3  Edw.  Ch.  (N.  Y.)  457. 
See  also  Browning  f.  Bettis,  8  Paige 
(N.  Y.)  568,  citin^r  Carr  v.  Kirby  (N. 
Y.  Ch.  March  7,^1837). 

Salary  Ordered  to  be  Paid,  but  Not 
Actually  Due. — In  Speed  -'.  Brown,  10 
B.  Mon.  (.Ky.)  108,  the  bill  was  filed 
to  reach  the  salary  of  a  municipal  offi- 
cer before  it  had  been  wholly  earned 
and  was  actually  due,  but  the  bill  was 
sustained,  because  the  city  council,  pur- 
suant to  its  practice,  had  actually  set 
apart  the  officer's  pay,  and  ordered  it 
to  be  paid  to  him  before  the  bill  was 
filed. 

Salary  Due  from  Wife  to  Husband. — 
Where,  under  a  statute,  a  wife  is  em- 
powered to  carry  on  business  as  a 
feme  sole  and  employs  her  husband  to 
work  for  her,  a  creditor  of  the  hus- 
band may  subject  salary  due  to  him 
for  services  so  performed,  notwith- 
standing his  inability  to  collect  the 
debt  by  means  of  legal  proceedings. 
Kingman  v.  Frank,  33  Hun  (N.  Y.) 
471,  reversing  64  How.  Pr.  (N.  Y.) 
520,  the  court  saying:  "The  case 
would  resemble  that  of  a  foreign  ex- 
ecutor or  administrator  who,  while  he 
could  not  maintain  an  action  in  this 
state  to  recover  a  demand  due  to  the 
testator,  or  intestate,  might  still  assign 
it  to  another  person  who  could,  upon 
the  title  so  acquired,  successfully  prose- 
cute such  an  action." 

Perquisites  of  Office. — Where  a  post- 
master is  entitled  to  the  rent  of  post- 
office  boxes  as  a  perquisite  of  his  office, 
although  he  does  not  own  the  boxes, 
such  rents  as  have  become  due  and  are 
payable  at  the  time  of  the  filing  of  the 
bill  are  a  debt  due  to  him  and  may  be 


reached  like  any  other  debt  by  a  cred- 
itors' bill.  McCoun  v.  Dorsheimer, 
Clarke  Ch.  (N.  Y.)   i^. 

Assignment  of  Salary. — Salary  which 
the  defendant  has  assigned  before  the 
filing  of  the  bill,  cannot  be  reached. 
Ireland  i'.  Smith,  i  Barb.  (N.  Y.)  419, 

3  How.  Pr.  (N.  Y.)  244. 

Salary  of  Public  Officers. — A  creditor 
is  entitled  to  discovery  and  relief  by 
a  creditors'  bill  in  respect  to  the  salary 
of  his  debtor  as  a  public  officer.  The 
only  limitation  of  the  right  is  that  the 
salary  must  have  been  wholly  earned 
before  the  filing  of  the  bill. 

Singer,  etc..  Stone  Co.  v.  Wheeler, 
6  111.  App.  225,  a  case  in  which  the 
judgment  creditor  was  a  county  com- 
missioner, the  court  saying:  "The 
claim  that  his  office  of  commissioner, 
or  the  circumstance  that  the  indebted- 
ness from  the  county  to  him  for  his 
salary  as  such  officer,  exempts  him 
from  liability  to  disclose,  is  sanctioned 
by  neither  reason  nor  authority.  For 
all  the  purposes  of  a  discovery  it  is 
quite  immaterial  from  whom  the  in- 
debtedness is  due,  or  how  it  is  evi- 
denced. In  whatever  form  it  may  ex- 
ist, or  however  situated,  a  judgment 
creditor  has  the  right  to  be  informed 
as  to  its  actual  condition.  Whether  it 
shall  turn  out,  upon  the  disclosure 
sought,  that  the  indebtedness  is  una- 
vailable in  the  hands  of  a  receiver,  or 
otherwise,  is  foreign  to  the  present 
proceeding.  If  the  defendant  has 
already  received  a  county  order,  the 
court  may  require  him  to  surrender  it 
to  the  receiver;  if  he  has  drawn  the 
money,  and  has  it  in  his  possession, 
or  in  the  possession  of  a  third  person, 
it  can  he  reached.  But  it  would  be 
absurd  to  say  that  a  debtor,  with  the 
money  in  his  pocket,  should  be  excused 
from  paying  his  creditor,  because  his 
money  happened  to  have  been  earned 
by  him  as  a  public  officer."  Citing 
Browning  v.  Bettis,  8  Paige  (N.  Y.) 
568,  wherein  the  judgment  debtor  was 
an  assistant  United  States  marshal ; 
McCoun  V.  Dorsheimer,  Clarke  Ch. 
(N.  Y.)  144,  wherein  he  was  a  post- 
master; Thompson  ->.  Nixon,  3  Edw. 
Ch.  (N.  Y.)  457,  wherein  he  was  a 
customhouse  measurer;  Smith"'. , 

4  Edw.  Ch.  (N.  Y.)  653,  wherein  the 
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where  the  power  is  expressly  conferred  by  statute,  unless  there 
are  statutory  exceptions,  any  beneficial  interest  of  the  debtor  in 
property,  real,  personal,  or  mixed,  is,  in  general,  reachable  by 
creditors. 1 


salary  of  a  judge  was  reached  by  a 
creditors'  bill;  and  Tarbell  v.  Griggs, 
3  Paige  (N.  Y.)  208,  wherein  it  was 
said  by  Walworth,  Ch.,  speaking  of  the 
New  Tork  statute  from  which  the 
Illinois  statute  was  copied :  "It  has 
been  repeatedly  decided  that  the  stat- 
ute is  not  introductory  of  a  new  prin- 
ciple, but  is  only  in  affirmance  of  what 
was  considered  by  the  court  of  dernier 
ressort,  the  legitimate  jurisdiction  of 
a  court  of  chancery,  previous  to  the 
adoption  of  the  statute." 

See  also,  to  the  same  effect,  Newark 
V.  Funk,  15  Ohio  St.  462,  and  Speed 
V.  Brown,  10  B.  Mon.  (Ky.)  108, 
wherein  it  was  determined  that  salary 
due  and  payable  from  a  city  to  an  offi- 
cer might  be  reached  by  a  creditor's 
h\\\\disfinffuishin^'Di\nr\e  v.  Harvie, 
7  T.  B.  Mon.(Ky.)  439,  wherein  the  cred- 
itor sought  to  reach  money  due  for 
services  and  material  furnished  to  the 
commonwealth,  and  in  which  the 
denial  of  relief  was  based  upon  the 
grounds  that  no  method  had  been  pro- 
vided by  which  the  commonwealth 
could  be  sued,  and  that  it  would  be 
improper  to  permit  governmental  op- 
erations to  be  clogged,  or  its  business 
interrupted,  by  crippling  the  means  of 
its  agents  or  officers,  thus  preventing 
them  from  a  proper  discharge  of  their 
duties.  See  further  Hinsdale-Doyle 
Granite  Co.  v.  Tilley,  10  Biss.  (U.  S.) 
572;  Smith  V.  Bourbon  County,  127 
U.  S.  105 ;  and  Dotterer  v.  Bowe,  84 
Ga.  769. 

Com-pensafion  of  County  Con- 
tractor.— In  Riggin  v.  Hillard,  56  Ark. 
476,  and  McFadden  v.  Hilliard  (Ark. 
1892),  20  S.  W.  Rep.  404,  the  fund 
sought  to  be  reached  had  been  earned 
and  was  due  and  paj'able  for  the  repair- 
ing and  reconstructing  of  a  county 
courthouse,  and  the  fund  was  in  the 
hands  of  the  county  judge  with  whom 
the  contract  had  been  made  on  behalf 
of  the  county,  awaiting  payment  to  the 
contractor.  It  was  determined  that 
there  was  no  public  interest  to  be  sub- 
served by  withholding  payment  from 
the  contractor,  and  no  reason  for  with- 
holding the  debt  from  the  reach  of 
creditors;  distinguishing  Boone 
County  V.   Keck,  31   Ark.  387,  which 


was  a  suit  directly  against  the  county, 
the  plaintiff's  judgment  debtor  not 
being  a  party  to  it. 

Inability  to  Garnish  Municipal 
Corporations. — In  Knight  v.  Nash,  22 
Minn.  452,  a  debtor  was  compelled  to 
assign  a  demand  against  a  county  to  a 
receiver  to  be  collected  and  applied  to 
the  satisfaction  of  his  debt,  notwith- 
standing the  exemption  of  the  county 
from  the  process  of  garnishment.  Cited 
with  approval  in  Riggin  v.  Hillard,  56 
Ark.  476,  which  latter  case  was  fol- 
lowed  in  McFadden  v.  Hilliard  (Ark. 
1892),  20  S.  W.  Rep.  404.  And  in  Mis- 
souri.! although  the  use  of  the  writ  of 
garnishment  against  municipal  cor- 
porations was  expressly  prohibited  by 
statute,  a  creditor  was  permitted,  in 
Pendleton  v.  Perkins,  49  Mo.  569,  to 
subject  by  a  suit  in  equity  a  debt  due 
from  a  municipal  corporation. 

State  Officials. — In  Tennessee  Bank 
V.  Dibreli,  3  Sneed  (Tenn.)  379,  a 
creditor  was  denied  the  right  to  sub- 
ject the  salary  of  a  state  official,  for  the 
reason  that  "  the  functions  of  the  gov- 
ernment might  be  suspended"  by  the 
loss  of  efficient  services,  if  the  state 
were  not  permitted  to  pay  salary 
directly  to  her  officers. 

See  also  Divine  v.  Harvie,  7  T.  B. 
Mon.  (Kj'.)  439,  wherein  the  court  for 
the  same  reason  efused  to  subject 
money  due  for  materials  and, services 
furnished  the  commonwealth. 

1.  Cruger  v.  Coleman,  75  Ga.  695, 
wherein  the  court,  in  subjecting  the  in- 
come of  property  held  under  an  ex- 
ecutory trust,  said:  "And  this  seems 
plain  right  and  justice;  that  wherever 
the  debtor  alone  is  interested  in  prop- 
erty, and  the  property  cannot  be 
reached  by  process  of  common  law 
courts,  a  court  of  equity  will  appro- 
priate the  income  of  the  property  to 
the  payment  of  the  debts  of  such 
debtor." 

An  Estate  in  Remainder  which  is  sub- 
ject to  a  Ijfe  estate,  and  which,  by  stat- 
ute (Rev.  Stat.  Wis.,  §  2059),  is  made 
"  descendable,  devisable  and  alienable 
in  the  same  manner  as  estates  in  posses- 
sion," is  reachable  by  a  creditors'  bill. 
Arzbacher  v.  Mayer,  53  Wis.  3S0. 

Gen.  Stat.   Mass.,  c.  113,  §  2,  cl.   il, 
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As  Instances  of  the  equitable  interests  in  property  which  may  be 
reached  by  a  creditor's  bill,  may  be  mentioned,  a  mechanic's  lien 


providing  for  the  subjection  of  any  in- 
terest of  the  debtor  which  cannot  be 
come  at  to  be  attached  or  taken  on  ex- 
ecution at  law,  did  not  authorize  a  bill 
to  reach  an  interest  of  the  debtor  as 
devisee  of  an  equitable  remainder  in  a 
trust  fund  after  the  death  of  the  testa- 
tor's widow,  the  relief  prayed  for  being 
that  the  trustee  should  be  ordered  to 
transfer  and  pay  to  the  plaintiff,  upon 
the  death  of  the  widow,  so  much  of  the 
debtor's  share  in  the  trust  fund  as 
might  be  necessary  to  satisfy  the  plain- 
tiff's debt.  Bartholomew  v.  Weld,  127 
Mass.  210. 

Interests  of  Contingent  Remainder- 
man.— Where,  during  the  life  of  a  life 
tenant,  a  right  of  way  for  a  railroad  is 
condemned  through  the  land,  creditors 
of  a  contingent  remainderman  are  not 
entitled  to  reach  any  portion  of  the 
money  awarded  for  the  land.  Their 
equity,  if  any,  is  to  have  the  money  so 
secured  that  the  life  tenant  may  use  the 
money  so  awarded,  without  impairing 
the  rights  which  the  contingent  re- 
mainderman may  have  upon  the  hap- 
pening of  the  contingency.  Kansas 
City,  etc.,  R.  Co.  v.  Weaver,  86  Mo. 
473,  28  Am.  &  Eng.  R.  Cas.  247. 

Contingent  Trust. — In  Wells  v.  Ely, 
II  N.  J.  Eq.  172,  money  was  left  in  trust 
for  the  use  of  the  debtor,  and  it  was 
provided  that  in  case  of  the  death  of 
the  debtor  before  his  two  brothers  ar- 
rived at  the  age  of  twenty-one,  the 
money  should  be  divided  between 
named  persons.  It  was  held  that  until 
such  brothers  arrived  at  the  age  of 
twenty-one  the  judgment  debtor  had 
onl}'  a  contingent  interest  in  the  fund, 
and  the  question  was  left  undecided 
whether  such  interest  could  be  sub- 
jected by  a  creditors'  bill. 

Mere  Bight  of  Occupancy. — See  Wag- 
goner V.  Speck,  3  Ohio  293,  upon  the 
question  whether  leave  given  the  debtor 
to  occupy  land  during  his  life,  confers 
upon  him  such  an  interest  as  may  be 
reached  by  creditors.  It  is  not  clear 
whether  the  court  considered  such  an 
interest  reachable  or  not,  as  it  bases  its 
denial  of  relief  upon  the  fact  that  the 
bill  alleged  that  the  debtor  had  pur- 
chased the  land ;  the  court  saying :  "  The 
discrepancy  is  so  great  as  to  render  it 
impossible  to  give  relief  in  any  form 
under  the  present  bill." 


An  Interest  in  the  Profits  which  may 
be  realized  from  the  sale  of  land  by  an- 
other, is  not  reachable  by  a  creditors* 
bill. 

Gray  v.  Boardman,  60  Iowa  205,  a 
case;  where  certain  land  was  purchased 
at  the  request  of  the  judgment  debtor 
under  an  agreement  between  the  latter 
and  the  purchaser,  whereby  the  pur- 
chaser was  to  be  reimbursed  for  his  ad- 
vances and  interest,  when  the  land  was 
sold,  and  the  profits,  if  any,  were  to 
be  equally  divided  between  the  two. 
All  the  land  was  sold  except  a  certain 
parcel  which  represented  profits,  and 
it  was  held  that  he  had  no  such  interest 
as  entitled  him  to  partition,  or  which 
could  be  reached  by  creditors. 

Fraud  of  Debtor  in  Acquiring  Title. — 
Where  land,  which  has  been  preempted, 
is  conveyed  to  a  trustee  for  the  benefit 
of  the  creditors  of  one  who  has  the  claim 
title  to  the  land,  and  the  trustee,  the 
preemptor,  and  the  owner  of  the  claim 
title,  enter  into  an  agreement  to  defraud 
the  United  States  and  obtain  preemp- 
tion to  the  land,  pursuant  to  which  the 
trustee  releases  the  premises  to  the  pre- 
emptor upon  condition  that,  after  the 
land  has  been  preempted,  it  shall  after- 
wards be  reconveyed  to  such  trustee, 
thereby  enabling  the  preemptor  to 
prove  up  a  preemption  apparently'  for 
his  own  benefit,  a  creditor  of  the  claim 
title  may  go  into  equity  to  enforce  the 
trust.  The  principle  that  equity  will 
not  lend  its  aid  to  one  wrongdoer 
against  another,  is  not  applicable  in 
such  case,  since  the  creditors  were  not 
parties  to  the  fraud.  Miller  v.  David- 
son, 8  111.  518. 

Contracts  Void  under  the  Statute  of 
Frauds. — In  Waggoner  v.  Speck,  3 
Ohio  293,  it  was  determined  that  an 
interest  in  land  is  none  the  less 
reachable  in  equity  because  it  has  been 
obtained  by  contract  resting  in  parol, 
where  the  contract  has  been  fully  per- 
formed, the  court  saying:  "It  has  be- 
come the  settled  construction  of  our 
statute  for  the  prevention  of  frauds 
and  perjuries,  that  the  delivery  of  pos- 
session is  such  a  species  of  part  per- 
formance as  may  take  a  case  out  of  the 
statute,  when  the  effect  of  it  is  not  con- 
trolled by  other  facts  connected  with 
the  case." 

But  see  Grouse  v.  Frothingham,  97 
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and  the  debt  secured  thereby;*  a  vendor's  Hen  ;*  legacies,  and 
the  distributive  share  of  the  debtor  in  the  estate  of  a  decedent ;  ^ 


N.  Y.  105,  wherein  a  part  of  the  con- 
sideration for  the  conveyance  of  land 
by  a  judgment  debtor  was  a  parol  res- 
ervation of  the  right  to  use  and  occupy 
the  premises  for  three  years  without 
payment  of  rent.  It  was  held  that  the 
agreement  was  considered  void,  and 
that  it  conferred  no  interest  in  the 
premises  upon  the  judgment  debtor 
which  could  be  reached  by  creditors. 
Reversifig  2^  Hun  (N.  Y.)  123. 

It  is  questionable,  however,  whether 
the  decision  of  this  point  was  neces- 
sary, because  the  court  found  that  the 
testimony  as  to  the  parol  agreement 
was  so  vague  and  uncertain  that  the 
court  would  not  have  been  authorized 
to  compel  the  performance  of  the 
agreement. 

Ineffectual  Attempt  to  Sell  nnder 
Execution. — Where  the  equitable  inter- 
est of  a  judgment  debtor  for  life  in 
land  conveyed  in  trust  is  not  subject  to 
an  execution,  equity  will  not  entertain 
a  bill  by  the  creditor  who  has  at- 
tempted to  sell  such  interest  under  an 
execution,  to  subrogate  the  creditor 
for  and  during  the  remainder  of  the 
life  of  the  beneficiary  to  all  the  rights 
and  interests  of  the  beneficiary ;  but 
the  creditor  should  apply  in  the  first 
instance  to  equity  for  satisfaction  of 
his  judgment  out  of  such  equitable 
interest.  Mcllvaine  v.  Smith,  42 
Mo.  45. 

1.  Edwards  v.  Edwards,  24  Ohio 
St.  402, 

2.  Edwards  v.  Edwards,  24  Ohio  St. 
402,  wherein  the  court  says:  "The 
equitable  right  of  the  judgment  cred- 
itor is  to  have  the  claim  due  from  the" 
purchaser  to  his  debtor  subjected  to 
the  payment  of  his  judgment.  An 
essential  element  in  the  value  of  such 
claim  is  the  security  held  for  its  pay- 
ment. To  deny  the  judgment  creditor 
such  security  would  be  inequitable  to 
him  and  to  the  vendor,  while  the 
granting  of  it  would  do  injustice  to  no 
one.  In  such  action,  the  vendor  and 
vendee  both  being  parties,  it  ap- 
pears to  us  that  the  lien  of  the  vendor 
should  be  enforced  for  the  benefit  of 
the  judgment  creditor  to  the  same  ex- 
tent that  it  would  be  enforced  if  the 
action  had  been  brought  by  the  vendor 
himself  against  the  vendee  for  the  en- 
forcement of  the  lien." 


3.  Brown  -•.  Lang,  14  Ala.  719,  21 
Ala.  179;  Sayre  v.  Flournoy,  3  Ga. 
541;  Lawson  v.  Virgin,  21  Ga.  356; 
Ricketson  v.  Merrill,  148  Mass.  76, 
wherein  a  testator  had  directed  his 
lands  to  be  sold  by  his  executors,  and 
the  proceeds  to  be  distributed  among 
certain  legatees ;  Earle  v.  Grove,  92 
Mich.  285 ;  Fisher  v.  Hubbell,  7  Lans. 
(N.  Y.)  481,  65  Barb.  (N.  Y.)  74, 
wherein  legatees  in  the  character  of 
creditors  were  permitted  to  bring  a 
suit  to  enforce  the  payment  of  their 
legacies  out  of  moneys  du«  to  their 
testator  from  the  estate  of  another 
decedent;  Bennick  v.  Bennick,  Phil. 
Eq.  (N.  Car.)  45,  citing  Hough  v. 
Cress,  4  Jones  Eq.  (N.  Car.)  295,  and 
Tabb  V.  Williams,  4  Jones  Eq.  (N. 
Car.)  352;  Farrar  f.  Haselden,  9 Rich. 
Eq.  (S.  Car.)  331 ;  Moores  v.  White,  3 
Gratt.  (Va.)  133,  in  which  case  the 
debtor  had  removed  from  the  state. 

See  also  Ginn  v.  Brown,  14  R.  I. 
524,  wherein  the  court  attached  no 
importance  to  the  contention  that  the 
court  was  without  jurisdiction,  be- 
cause, at  law,  property  in  the  hands  of 
an  administrator,  to  which  a  debtor 
will  be  entitled  as  a  distributee  after 
the  settlement  of  the  administrator's 
account  and  an  order  for  distribution, 
cannot  be  reached  by  attachment  un- 
til such  settlement  and  order  have 
been  made.  To  the  same  efifect  is 
Earle  v.  Grove,  92  Mich.  285. 

See  further  Sparks  v.  DeLaGuerra, 
14  Cal.  108,  18  Cal.  676,  wherein  the 
testator  had,  by  his  will,  directed  pay- 
ment according  to  instructions  which 
he  had  given  his  executors.  The  cred- 
itor was  denied  relief  because  he  did 
not  distinctly  allege  that  there  was  a 
legal  trust,  or  that  the  judgment 
debtor  was  entitled  to  the  fund  with- 
out first  tendering  a  refunding 
bond. 

Decree. — Ricketson  v.  Merrill,  148 
Mass.  76,  wherein  the  object  of  the 
bill  was  to  reach  moneys  due,  or  to 
become  due,  to  a  legatee  upon  the 
distribution  of  a  testator's  estate.  A 
decree  providing  that  the  executors 
should  account  to  the  plaintiiT  for 
such  sums  of  money  as  "  may  now,  or 
hereafter,  be  held  by  them  *  *  *  and 
for  which  they  would  be  liable  to  ac- 
count" to  the  legatee,  was  upheld. 
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a  widow's  unassigned  dower ;  ^     equities  of  redemption  ;  *  and 
property  held  upon  resulting  and  constructive  trusts.^ 


1.  Tompkins  v.  Fonda,  4  Paige  (N. 
Y.)  448;  Stewart  v.  McMartin,  5 
Barb.  (N.  Y.)  438;  Boltz  v.  Stolz,  41 
Ohio  St.  1540.  See  further  Davison 
V.  Whittle'sey,  i  MacArthur  (D.  C.) 
163,  and  Payne  v.  Becker,  87  N.  Y. 
153,  which  were  cited  in  Boltz  v. 
Stolz,  41  Ohio  St.  540. 

Annuity  In  Lieu  of  Dower. — Where 
the  real  and  personal  estate  of  a  testa- 
tor is  devised  absolutely  in  fee,  sub- 
ject, however,  to  the  payment  of  an 
annuity  to  his  widow  in  lieu  of  dower, 
the  right  and  interest  of  the  widow  in 
such  annuity  may  be  reached  by  a 
creditors'  bill,  and  should  be  included 
in  the  assignment  to  the  receiver. 
Degraw  v.  Clason,  11  Paige  (N.  Y.) 
136. 

Widow's  Right  to  Rents  and  Profits. 
— Rev.  Stat.  Me.,c.  103,  §4,  providing 
that  the  widow  shall  be  entitled  to  re- 
ceive one  undivided  net  third  part  of 
the  rents  and  profits  of  the  estate  of 
which  her  hu.sband  died  seized  until 
the  assignment  of  her  dower  does  not 
entitle  her  to  any  portion  of  the  rents 
and  profits  of  the  land  whereof  he 
was  not  seized  at  the  time  of  his 
death,  and  which  he  had  previously 
conveyed  in  fraud  of  creditors.  Wyman 
V.  Richardson,  62  Me.  293. 

2.  McRary  x<.  Fries,  4  Jones  Eq.  (N. 
Car.)  233;  Stark  v.  Cheathem,  2 
Tenn.  Cli.  300;  Wessel  f.  Brown,  10 
Lea  (Tenn.)  685,  wherein  it  was  de- 
termined that  an  equity  of  redemp- 
tion in  lands  mortgaged  was  reach- 
able under  both  Code  Tenn.,  ^  4283 
et  seq.,  and  under  the  inherent  powers 
of  a  court  of  equity.  Myers  v.  Amey, 
21  Md.  302,  wherein  it  was  determined 
that  an  equity  of  redemption  in  mort- 
gaged goods  and  chattels  might  be 
reached  by  a  creditors'  bill.  Citing- 
Harris  t'.  Alcock,  10  Gill  &  J.  (Md") 
251,  and  Rose  v.  Bevan,  10  Md.  466; 
Mattocks  V.  Humphrey,  17  Ohio  336, 
wherein  it  was  determined  that  an 
equity  of  redemption  was  reachable 
under  a  statute  (Swann's  Stat.  Ohio 
704),  authorizing  the  subjection  of 
any  equitable  interest  in  real  estate 
which  the  debtor  might  have  "as 
mortgagor,  or  mortgagee,  or  other- 
wise." 

Redemption  ftova.  Execution  Sale. — In 
Weakley  v.  Cockrill,  2  Tenn,  Ch.  316, 


the  chancellor  was  of  opinion  that  the 
right  conferred  upon  a  debtor  by  Code 
Tenn.,  §  2124,  to  redeem  within  two 
years  land  sold  under  an  execution,  is 
an  equitable  interest  in  the  land  itself, 
which  passes  by  a  conveyance  of  the 
land  by  the  debtor,  either  before  or 
after  the  execution  sale,  and  that  such 
interest  is  reachable  by  a  creditors'  bill. 

But  the  Supreme  Court,  in  Weakley 
V.  Cockrill,  6  Lea  (Tenn.)  270,  reversed 
the  decree  for  the  complainant  upon 
the  ground  that  the  chancellor  was 
without  jurisdiction  to  subject  sucli  in- 
terest, because  the  statutes  had  pre- 
scribed a  simple  mode  of  procedure  by 
authorizing  the  purchasing  creditor  to 
"advance  his  bid  and  hold  the  land  sub- 
ject to  redemption  at  his  advanced 
bid,  or  another  creditor  may  redeem 
from  liim  and  in  turn  hold  the  land 
subject  to  redemption  bj'  any  other 
judgment  creditor,  including  the  pur- 
chasing cieditor,  or  .by  the  debtor, 
upon  tlieir  complying  with  tiie  con- 
ditions imposed  by  the  statutes." 

In  Farnham  v.  Campbell,  10  Paige 
(N.  Y.)  598.  it  was  held  that  the  statutory 
right  of  an  execution  debtor  to  use  and 
occupy  land  sold  on  execution  during 
the  time  within  which  he  was  allowed 
to  redeem  the  same,  might  be  reached 
by  a  creditors'  bill ;  the  court  saying  : 
"The  object  of  the  legislature  in  giving 
to  the  owner  of  real  estate  sold  on  execu- 
tion the  right  to  redeem  the  same  within 
a  limited  time,  was  not  to  give  to  an 
insolvent  debtor  the  rents  and  profits 
of  his  property,  *  *  *  to  the  prejudice 
of  the  just  rights  of  his  creditors,  but  it 
was  to  secure  a  sale  of  the  property  for 
something  like  its  real  value." 

3.  Cowing  V.  Greene,  45  Barb.  (N. 
Y.)  585,  wherein  property  of  a  client, 
withheld  by  an  attorney  in  violation  of 
the  client's  rights,  was  considered  in 
equity  as  being  held  in  trust  for  the 
client,  and  was  subjected  to  the  pay- 
ment of  a  judgment  against  the  client. 

Waterman  v.  Cochran,  12  Vt.  699, 
wherein  propertj'  had  been  conveyed 
upon  a  trust  to  pay  certain  debts  of  the 
grantor,  and  satisfaction  of  a  judgment 
against  the  grantor  was  decreed  out  of 
the  surplus  remaining  in  the  hands  of 
the  grantee. 

To  the  same  effect  as  the  latter  case 
is  Judge  V,  Herbert,  124  Mass.  330. 
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Thus,  where  a  debtor  purchases  land  and  procures  it  to  be  con- 
veyed to  another,*  or  pays  part  of  the  consideration  for  land  pur- 
chased in  another's  name,*  or  makes  improvements  upon  land 
belonging  to  another,  in  each  instance  he  has  an  equitable  inter- 
est in  the  premises,  which  is  reachable  by  a  creditors'  bill;^  and, 


See  further  Bresnihan  v.  Sheehan, 
125  Mass.  II,  wherein  a  creditor  was 
permitted,  under  Gen.  Stat.  Mass.,  c. 
113,  §  2,cl.  II,  to  maintain  a  bill  to  reach 
the  interest  of  the  debtor  in  land  which 
the  debtor's  wife  had  purchased  with- 
out the  debtor's  knowledge,  with  money 
belonging  to  the  debtor  which  he  had 
deposited  with  her,  together  with 
monev  of  her  own. 

Property  Fraudulently  Ctonveyed  toy 
Debtor  of  Judgment  Debtor. — In  Wood- 
ward •?'.  Solomon,  7  Ga.  246,  the  plain- 
tiflfs  were  judgment  creditors  of  a 
corporation.  A  debtor  of  the  corpora- 
tion, for  the  purpose  of  defrauding 
the  corporation,  and  without  any 
consideration,  conveyed  away  a  portion 
of  his  property  in  trust  for  himself 
and  his  family ;  and  a  short  time  there- 
after, being  pressed  by  the  corporation 
for  settlement,  entered  into  an  agree- 
ment to  surrender  and  turn  over  to  the 
corporation  all  his  property,  real  and 
personal,  and  all  his  rights  of  property. 
In  pretended  compliance  with  this 
agreement,  he  delivered  to  the  corpo- 
ration a  part  of  his  property,  with- 
holding the  portion  which  he  had 
previously  conveyed  in  fraud  of  the 
corporation,  and  the  latter,  believing 
that  it  had  received  all  of  his  property, 
released  him  from  his  indebtedness. 
It  was  held  that  such  fraudulent  con- 
veyance was  void  as  to  the  corporation, 
and  that  the  property  embraced  in  it 
belonged  in  equity  to  the  corporation, 
and  might  be  reached  by  a  creditors' 
bill  and  be  subjected  to  the  payment  of 
the  judgment  against  the  corporation. 
But  see  Jones  v.  Huntington,  9  Mo. 
249,  wherein  the  court  refused  to  sub- 
ject debts  due  to  a  debtor  of  the 
judgment  debtor. 

1.  Seex«/ra,  p.  407. 

2.  Merrill  x).  Jose,  81  Me.  22;  Bots- 
ford  V.  Burr,  2  Johns.  Ch.  (N.  Y.) 
405;  Doty  V.  Baker,  11  Hun  (N.  Y.) 
222;  Chillingworth  xk  Freeman,  67 
Barb.  (N.  Y.)  379;  Kline  v.  McDon- 
nell, 62  Hun  (N.  Y.)  177,  wherein  it 
was  determined  that,  although  a  literal 
reading  of  Rev.  Stat.  N.  Y.  728,  §§  51, 
52,  would  require  that  the  debtor 
should  pay  the  whole  consideration  in 


order  that  a  trust  should  result  in  favor 
of  creditors,  such  a  construction  would 
be  inequitable,  and  that,  under  the 
statute,  where  the  debtor  pays  part  of 
the  consideration,  a  trust  results  in 
respect  of  so  mvich  of  the  land  as  is 
represented  by  the  debtor's  contribu- 
tion to  the  purchase-money. 

But  in  Niver  v.  Crane,  98  N.  Y.  40, 
it  was  determined  that  under  the  New 
York  statute,  where  property  is  pur- 
chased by  a  wife  on  her  own  credit,  no 
trust  results  in  favor  of  the  creditors 
of  her  husband  upon  his  thereafter 
paying  part  of  the  consideration  for 
the  land.  Citiiig  Rogers  v.  Murray, 
3  Paige  (N.  Y.)  3^,  wherein  it  is  said 
to  be  "  impossible  to  raise  a  resulting 
trust  so  as  to  divest  the  legal  estate  of 
the  grantee  by  subsequent  application 
of  funds  of  a  third  person  to  the  im- 
provement of  the  property,  or  to  satisfy 
the  unpaid  purchase-money." 

See  further,  in  line  with  Rogers  v. 
Murray,  3  Paige  (N.  Y.)  390,  and 
Niver  v.  Crane,  98  N.  Y.  40,  the  fol- 
lowing cases:  Alexander  v.  Tams,  13 
111.  221  ;  Jackson  -\  Moore,  6  Cow. 
(N.  Y.)  706;  Steere  v.  Steere,  5  Johns. 
Ch.  (N.  Y.)  I  ;  Jackson  v.  Morse,  16 
Johns.  (N.  Y.)  197;  Russell  v.  Allen, 
10  Paige  (N.  Y.)  249,  and  White  v. 
Carpenter,  2  Paige  (N.  Y.)  217. 

3.  ImproTements  Made  by  a  Debtor 
on  land  belonging  to  another,  with  the 
fraudulent  intention  of  hindering  and 
delaying  his  creditors,  are  reachable 
by  a  creditors'  bill ;  and  the  court  will 
charge  the  value  of  such  improvements 
upon  the  realty.  Dietz  v.  Atwood,  19 
111.  App.  96;  Rose  V.  Brown,  11  W. 
Va.  122,  oV/«^  Sexton  v.  Wheaton,  8 
Wheat.  (U.  S.)  229;  Lockhard  v.  Beck- 
ley,  10  W.  Va.  87. 

See  also  Athej  v.  Knotts,  6  B.  Men. 
(Ky.)  24,  wherein  it  was  held  that  im- 
provements made  by  an  insolvent 
debtor  upon  another's  land  which  was 
under  his  control,  were  reachable  un- 
der the  Kentucky  statute  giving  chan- 
cery jurisdiction  to  subject  choses  in 
action,  and  any  equitable  or  legal  in- 
terest in  any  estate,  real  or  personal  or 
mixed,  to  which  the  debtor  might  be 
entitled. 
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in  like  manner  where  the  debtor  enters  into  a  contract  to  pur- 
chase land  and  pays  part  of  the  purchase  price,  but  the  contract 
is  not  fulfilled  by  the  debtor,  he  has  an  equitable  interest  in  the 
premises  which  a  court  of  equity  will  subject  to  his  debts.* 


See  further  Lathrop  v.  Gilbert,  lo 
N.  J.  Eq.  344,  wherein  the  doctrine  is 
recognized. 

But  in  Ewing  v.  Cantrell,  Meigs 
(Tenn.)  364,  where  a  son  in  embar- 
rassed circumstances  mingled  his  own 
money  with  his  mother's  to  improve 
land  belonging  to  the  latter,  and  there 
wSs  no  pretense  that  there  was  any 
trust,  secret  or  otherwise,  between  the 
mother  and  son,  or  any  intent  to  hin- 
der and  delay  creditors,  the  court  re- 
fused to  subject  the  money  of  the  son 
so  invested.  The  argument  being  ad- 
vanced "  that  an  embarrassed  man, 
with  large  money  resources,  might 
build  a  valuable  factory  upon  a  piece 
of  land,  the  property  of  a  friend,  of 
inconsiderable  value,  and  bid  defi- 
ance to  his  creditors ;  or  that  a  fraudu- 
lent father  might  incorporate  a  jewel, 
worth  many  thousand  dollars,  with 
the  watch  of  his  daughter,  and  elude 
the  payment  of  his  debts,"  Reese,  J., 
remarked :  "  The  cases  put  are  of  a 
character  to  make  the  friend  and 
daughter  participators  in  actual  fraud. 
The  very  circumstances  would  incon- 
testably  prove  the  existence  of  a  trust, 
and  we  imagine  they  would  lie  treated 
accordingly.  But  what  would  be  the 
practical  operation  of  the  principle 
contended  for  in  a  variety  of  cases? 
What  its  operation  in  a  case  very 
common  in  this  country.?  A  father, 
possessed  of  a  large  real  estate,  settles 
upon  it  several  of  his  sons,  intending, 
perhaps,  if  they  properly  conduct 
themselves,  that  it  shall  be  theirs. 
They  build  handsome  houses  and  make 
valuable  improvements,  and  become 
insolvent, — what  shall  the  creditors 
sell  to  satisfy  their  debts.?  The  houses 
only,  or  land  also.?  And  if  land,  how 
much,  and  how  shall  it  be  laid  oflF.? 
And  for  what  shall  the  father,  the 
owner  of  the  land,  be  held  liable  in 
the  account  between  him  and  the  cred- 
itors of  the  sons?  For  ameliorations 
only,  or  for  the  actual  amount  of  in- 
vestments and  the  costs  of  the 
improvements  ? " 

1.  McNab  V.  Heald,  41  111.  326; 
Frost  V.  Reynolds,  4  Ired.  Eq.  (N. 
Car.)  494,  cithtff  M'Kay  v.  Williams, 


I  Dev.  &  B.  Eq.  (N.  Car.)  398;  Brown 
V.  Long,  I  Ired.  Eq.  (N.  Car.)  190. 

In  Gentry  7'.  Harper,  2  Jones  Eq. 
(N.  Car.)  177,  the  debtor  made  a  con- 
tract to  buy  land,  and  upon  the  pay- 
ment of  nearly  all  of  the  purchase 
price  took  a  bond  for  title  in  his 
daughter's  name,  and  thereafter  pro- 
cured such  bond  to  be  delivered  up  to 
the  vendor.  It  was  determined  that 
he  had  such  an  interest  in  the  land  as 
a  court  of  equity  would  subject  to  the 
claims  of  creditors. 

Instances  in  WMch  there  Were  no 
Resulting  Trusts. — In  Ilalsted  v.  Davi- 
son, 10  N.  J.  Eq.  290,  a  debtor  entered 
into  possession  of  land  under  an  agree- 
ment with  the  owner  by  which  he  was 
to  become  a  tenant,  and  was  to  make 
certain  improvements  upon  the  land, 
after  which  the  owner  was  to  convey 
the  same  to  him  upon  a  certain  sum 
being  paid  or  secured  to  be  paid. 
After  the  debtor  had  made  expenditures 
in  improving  the  land,  he  requested  the 
owner  to  convey  it  to  a  third  person, 
and  it  was  agreed  between  the  debtor 
and  the  purchaser  that,  if  the  debtor 
should  pay  off  a  mortgage  and  bonds 
given  by  the  purchaser,  the  latter 
would  hold  the  premises  upon  certain 
trusts  for  the  debtor.  Subsequently, 
the  declaration  of  trust  was  destroyed 
by  the  mutual  consent  of  the  parties,  in 
consequence  of  the  hopeless  insolvency 
of  the  debtor,  and  the  impossibility  of 
his  fulfilling  the  conditions  which  en- 
titled him  to  the  benefits  of  the  trust. 
It  was  held  that  the  debtor  had  no 
equitable  interest  which  could  be 
reached  by  a  creditors'  bill. 

In  Alexander  v.  Tarns,  13  111.  221, 
Alexander  purchased  land  in  his  own 
name  but  for  the  benefit  of  the  judg- 
ment debtor,'  and  gave  the  latter  a 
bond  for  title.  The  judgment  debtor 
paid  part  of  the  purchase-money  pur- 
suant to  the  terms  of  the  bond,  but  be- 
ing unable  to  pay  the  remainder  the 
bond  was  delivered  up  and  canceled, 
and  Alexander  completed  the  purchase 
and  paid  for  the  land.  It  was  held 
that  there  was  no  resulting  trust  in 
favor  of  the  judgment  debtor  which 
could  be   reached  by  a  creditors'  bill, 
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b.  Express  Trusts — (i)  In  General. — Property  which  is 
placed  in  trust  for  the  benefit^of  the  debtor  is  reachable  by  a 
creditors'  bill.^ 

(2)  Trusts  Created  by  Third  Persons  under  Statutes. — Statutes 
authorizing  bi^ls  in  equity  to  reach  choses  in  action,  equitable  in- 
terests, property  held  in  trust,  etc.,  frequently  except  from  the 
operation  of  such  statutes  property  held  in  trust,  where  the  trust 
has  been  created  by,  or  the  fund  held  in  trust  has  proceeded 
from,  some  person  other  than  the  debtor,* 


for  two  reasons:  "  First,  the  fact  of  a 
subsequent  sale,  as  evidenced  by  the 
bond,  rebuts  such  an  idea;  and, 
secondly,  a  trust  can  only  arise  in 
favor  of  a  party  who  pays  the  whole  or 
some  definite  part  of  the  purchase- 
money  at  the  time  the  purchase  is 
made.  After  the  legal  title  has  once 
passed  without  fraud  to  the  grantee 
by  the  deed,  it  is  imj^ossible  to  raise 
a  resulting  trust,  so  as  to  divest  that 
legal  estate,  by  the  subsequent  appli- 
cation of  the  funds  of  a  third  person 
in  satisfaction  of  the  unpaid  purchase- 
money.  The  resulting  trust  must 
arise,  if  at  all,  at  the  time  of  the  exe- 
cution of  the  conveyance."  Citing 
Rogers  v.  Murray,  .3  Paige  (N.  Y.) 
398;  Perry  t'.  McHenry,  13  111. 
227. 

Sale  under  Execution. — In  Illinois,  it 
has  been  held,  under  a  statute  authoriz- 
ing the  creditor  to  file  a  bill  to  reach 
any  property  or  thing  in  action  due  to, 
or  held  in  trust  for,  the  debtor,  that 
the  bill  may  be  filed  to  reach  the  in- 
terest of  the  debtor  in  land  under  an 
unfulfilled  contract  for  the  purchase 
thereof,  notAvithstanding  a  statute 
providing  that  such  interest  may  be 
sold  as  real  estate  on  an  execution. 
McNab  V.  Heald,  41  111.  326,  in 
which  case  the  court  laid  stress  upon 
the  fact  that  the  bill  alleged  that  the 
defendants  claimed  that  there  had 
been  a  forfeiture  of  the  agreement, 
and  that  the  plaintiiT  was  entitled  to 
discovery. 

In  Nebraska,  an  interest  in  land  de- 
rived through  an  agreement  for  sale,  al- 
though of  an  equitable  nature,  may  be 
sold  under  an  ordinary  execution,  and 
the  creditor  will  not  be  permitted  to 
resort  to  equity  to  reach  it,  unless  the 
interest  is  shown  "  to  be  indefinite  in 
its  character  or  extent,  or  so  clouded 
by  apparent,  but  really  fraudulent  or 
unreal,  adverse  claims,  as  would  render 
the  title   of  a   purchaser   at  execution 


sale  uncertain."     Rosenfield  v.  Chada, 
12  Neb.  25.  ^ 

An  Option  to  purchase  real  estate 
confers  no  interest  in  the  land  such  as 
may  be  reached  by  a  creditors'  bill. 
Sweezy  V.  Jones,  65  Iowa  272. 

1.  Cruger  v.  Coleman,  75  Ga.  695, 
folloiving  Kupferman  v.  McGehee,  63 
Ga.  250. 

In  Virginia,  by  statute,  every  estate 
held  in  trust  is  subject  to  the  demands 
of  creditors  of  the  cestui  que  trust. 
Mercer  v.  Beale,  4  Leigh  (Va.)  203; 
Leake  v.  Benson,  29  Gratt.  (V^a.)  153, 
wherein  a  husband  had  conveyed  land 
in  trust  for  his  wife  for  life,  thereby 
conferring  upon  his  wife  a  separate  use 
in  the  life  estate  which  was  held  liable 
for  her  debts;  Coles  v.  Hurt,  75  Va. 
380,  wherein  by  an  antenuptial  con- 
tract the  wife's  property  was  dedi- 
cated to  the  payment  of  her  debts.  It 
was  held  that  the  husband  should  be 
regarded  as  a  trustee,  and  that  equity 
should,  at  the  instance  of  creditors, 
compel  him  to  execute  the  trust. 

Trusts  Created  by  Debtor. — In  Jack- 
son V.  Von  Zedlitz,  136  Mass.  342,  it 
was  determined  that  a  woman  in  con- 
templation of  marriage  could  not 
make  a  marriage  settlement  reserving 
to  herself  during  coverture  the  income 
of  her  property,  with  a  provision 
against  its  alienation  b}-  anticipation, 
so  as  to  prevent  creditors  from  reaching 
such  income.  See  also,  to  the  same 
eflfect.  Pacific  Nat.  Bank  v.  Windram, 
133  Mass.  175,  and  Tabb  v.  Williams, 
4  Jones  Eq.  (N.  Car.)  352.  In  the 
latter  case  the  trust  was  created  by  a 
marriage  settlement  made  by  a  man 
and  woman  in  contemplation  of  mar- 
riage. 

2.  JMicMgan.  —  How.  Ann.  Stat. 
Mich.,  §  6614,  contains  an  exception 
in  the  language  of  the  text.  See  Cum- 
mings  V.  Corey,  58  Mich.  494,  wherein 
the  court  refused  to  subject  property 
placed  in  trust  by  a  will. 
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(3)  Spendthrift  Trusts. — The  discussion  of  the  question  whether 
or  not  property  may  be  placed  in  trust  for  the  support  and  main- 
tenance of  the  beneficiary,  so  as  to  exempt  it  from  liability  for  his 


New  Jersey.  —  Rev.  N,  J.,  p.  120 
(Act  N,  }.,  March  20,  1845,  ^"<^  -^^t  N. 
J.,  April  12,  1S74). 

Frazier  v.  Barnum,  19  N.J.  Eq.  316, 
wherein  it  is  said  :  "  The  exception  was 
intended  to  permit  any  other  person  to 
provide  a  fund  for  the  support  or  bene- 
fit of  the  debtor,  and  place  it  beyond  the 
reach  of  creditors  by  placing  it  in  trust." 
See  also  Harden  burgh  v.  Blair,  30  N. 
J.  Eq.  645  ;  Lippincolt  v.  Evens,  35  N. 
J-  Eq.  553. 

New  Yorfe.— 2  Rev.  Stat.  N.  Y.  174, 
§§  3S,  39,  contains  an  exception  in  the 
language  of  the  text,  and  it  is  believed 
that  this  statute  has  been  the  model  of 
statutes  in  other  states.  This  provision 
was  considered  in  the  following  cases : 
Campbell  v.  Foster,  35  N.  Y.  361,  a/- 
firiniiiff  16  How.  Pr.  (N.  Y.  Supreme 
Ct.)  275;  McCloske}'  v.  Stewart,  10 
Daly  (N.  Y.)  496;  Stewart  v.  McMar- 
tin,  5  Barb.  (N.  Y.)  438;  Bramhall  r;. 
Ferris,  14  N.  Y.  41,  67  Am.  Dec.  113; 
Hallett  V.  Thompson,  5  Paige  (N.  Y.) 
583;  Craig  V.  Hone,  2  Edw.  Ch.  (N.  Y.) 
554;  VVetmore  v.  Truslow,  51  N.  Y.  339. 

By  I  Rev.  Stat.  N.  Y.  729,  §  57,  it  was 
provided  that  where  a  trust  should  be 
created  to  receive  the  rents  and  profits 
of  land,  and  no  valid  direction  for  ac- 
cumulation should  be  given,  the  sur- 
plus of  such  rents  and  profits,  beyond 
the  sum  necessary  for  the  education 
and  support  of  the  beneficiary,  should 
be  liable  in  equity  to  the  claims  of  cred- ' 
itors.  Sillick  v.  Mason,  2  Barb.  Ch. 
(N.  Y.)  79;  Clute  V.  Bool,  8  Paige 
(N.  Y.)  83;  Degraw  v.  Clason,  11 
Paige  (N.  Y.)  136;  Craig  v.  Hone,  2 
Edw.  Ch.  (N.  Y.)  376,  554;  McEvoy  v. 
Appleby,  27  Hun  (N.  Y.)  44;  Hann 
V.  VanVoorhis,  15  Abb.  Pr.  N.  S.  (N. 
Y.  Supreme  Ct.)  79;  Miller  v.  Miller, 
I  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 
30;  Graff  V.  Bonnett,  31  N.  Y.  9;  Kil- 
royt'.  Woods  (Supreme  Ct.),  4  N.  Y. 
St.  Rep.  443,  42  Hun  (N.  Y.)  636. 
See  further  ToUes  v.  Wood,  99  N. 
Y.  616,  decided  under  Code  Civ. 
Pro.  N.  Y.,  §§  1871,  1879. 

Personal  Property  Placed  in  Trust 
has  been  held  to  be  within  the  meaning 
of  this  statute,  although  it,  in  terms,  ap- 
plies only  to  rents  and  profits  of  lands. 
Williams  -•.  Thorn,  70  N.  Y.  270; 
Hallett  V.  Thompson,  5  Paige  (N.  Y.) 


586;  GifTord  v.  Rising,  51  Hun 
(N.  Y.)  I. 

Amount  Necessary  for  Debtor's 
Support. — See  the  following  cases  for 
the  rules  as  to  the  ascertainment  of  what 
is  a  reasonable  sum  for  the  support  of 
the  debtor,  the  underlying  principle 
being  that  just  regard  should  be  given 
to  his  situation  in  life,  his  habits  and 
his  necessities.  Genet  v.  Beekman,  45 
Barb.  (N.  Y.)  382,  31  How.  Pr.  (N.  Y.) 
286;  Sillick  f.^Mason,  2  Barb.  Ch.  (N. 
Y.)  79;  Clute  V.  Bool,  8  Paige  (N.  Y.) 
86;  Kilroy  v.  Wood  (Supreme  Ct.),  4 
N.  Y.  St.  Rep.  443,  42  Hun  (N.  Y.) 
636;  Stow  V.  Chapin  (Supreme  Ct.), 
21  N.  Y.  St.  Rep.  38 ;  Card  v.  Meincke, 
72  Hun  (N.  Y.)  299;  Tolles  v.  Wood, 
16  Abb.  N.  Cas.  (N.  Y.  Ct.  App.)  i. 

Anticipated  Surplus. — In  Williams 
V.  Thorn,  70  N.  Y.  270,  which  was  fol- 
lowed in  McEvoy  v.  Appleby,  27  Hun 
(N.  Y.)  44,  it  was  held  that  the  cred- 
itor might  maintain  an  action  to  have 
the  amount  fixed  which  would  be  a 
reasonable  allowance  for  the  support 
and  maintenance  of  the  debtor  and 
those  depending  upon  him,  and  to  sub- 
ject the  surplus  which  had  accrued,  or 
which  might  afterwards  accrue,  to  the 
payment  of  the  plaintiff's  judgment, 
and  that  the  creditor  was  not  under  the 
necessity  of  waiting  before  bringing 
his  action,  until  a  surplus  had  accu- 
mulated in  the  hands  of  trustees ; 
overruling-  Hann  v.  VanVoorhis,  15 
Abb.  Pr.^N.  S.  (N.  Y.  Supreme  Ct.) 
79,  and  the  dictum  of  the  chancellor 
in  Clute  v..  Bool,  8  Paige  (N.  Y.)83,to 
the  effect  that  the  intent  of  the  statute 
was  that  such  surplus  as  might  accrue 
from  time  to  time  should  be  liable  to 
the  claims  of  creditors,  after  it  was  as- 
certained that  it  was  not  wanted  and 
had  not  been  applied  to  his  support  as 
it  came  due;  and  citing  Sillick  v. 
Mason,  2  Barb.  Ch.  (N.  Y.)  79, 
wherein  the  chancellor  fixed  the  sum 
necessary  for  the  debtor's  support  and 
directed  the  retention  of  the  surplus 
of  future  instalments  of  the  income, 
and  Genet  f.  Foster,  18  How.  Pr.  (N. 
Y.  Super.  Ct.)  50,  and  Moulton  v. 
DemaCarty,  6  Robt.  (N.Y.)47o,  533, 
wherein  Sandford.  V.  Ch.,  and  Wood- 
ruff, J.,  respectively,  recognize  this  as 
the  proper  course;   and  distinguishing 
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debts,  is  not  within  the  scope  of  this  article ;  but  the  practitioner 
will  be  reminded  that  according  to  the  weight  of  authority,  prop- 
erty so  situated  is  reachable  by  creditors,  notwithstanding  inhibi- 
tions against  its  being  used  for  the  payment  of  debts,^  and  that, 
even    under   the   aforementioned    statutes,  in    order  to  exempt 


other  cases  wherein  it  was  required 
that  the  income  should  have  been  re- 
leased by  pointing  out  that  they  were 
cases    of    supplementary  proceedings. 

The  disposition  of  the  surplus  income 
cannot  be  anticipated  by  the  cestui  que 
trust,  or  incumbered  by  any  contract 
entered  into  by  him  providing  for  its 
transfer,  pledge,  or  alienation  previous 
to  its  accumulation.  ToUes  tk  Wood, 
i6  Abb.  N.  Cas.  (N.  Y.  Ct.  App.)  i; 
Graflf  V.  Bonnett,  31  N.  Y.  9;  Scott  v. 
Nevius,  6  Duer  (N.  Y.)  672. 

Tennessee.  —  Code  Tenn.,  §  4283 
(Act  Tenn.  1832,  §1),  contains  a  like 
exception.  Staub  v.  Williams,  5  Lea 
(Tenn.)  458,  wherein  the  court  refused 
to  subject  property  which  a  testatrix 
devised  to  trustees  with  liberty 
to  convey  the  same  to  her  sons,  the 
trustees  "  to  exercise  a  sound  discre- 
tion in  controlling  the  use  and  enjoy- 
ment of  said  property,  and  also  in 
regard  to  the  conveyance  of  the  same, 
in  such  manner  as  to  prevent  the 
same  from  being  sold  by  execution  or 
squandered."  See  also  Turley  xk  Mas- 
sengill,  7  Lea  (Tenn.)  353;  Hooberry 
V.  Harding,  10  Lea  (Tenn.)  392. 

Wisconsin. — Rev.  Stat.  Wis.,  §  3029; 
Arzbacher  v.  Mayer,  53  Wis.  380. 

Extinguishment  of  Origlnai  Trust 
and  Creation  of  New  One  by  Beneficiary. 
— In  Lippincott  v.  Evens,  35  N.  J.  Eq. 
553,  the  instrument  of  trust  provided 
that  a  sum  of  money  should  be  invested 
in  trust  to  collect,  and  pay  the  income 
to  the  beneficiary,  and  upon  her  request 
to  pay  to  her  a  part  or  all  of  the  prin- 
cipal sum,  and  in  trust  upon  her  death 
to  pay  the  same,  if  still  unpaid,  to  such 
persons  as  she  by  will  should  designate. 
At  the  request  of  the  beneficiary  the 
trustee  invested  the  money  in  land,  tak- 
ing a  deed  to  himself  in  trust,  and  al- 
lowed the  beneficiary  to  occupy  the 
premises  and  receive  the  rents.  It  was 
contended  that  the  original  trust  had 
been  extinguished,  and  that  a  new  one 
had  been  created  by  the  beneficiary 
herself,  so  as  to  render  the  beneficiary's 
equitable  interests  reachable  under  the 
statute,  but  the  court  held  that  there 
was  no  extinguishment  of  the  original 


trust  and  that  the  interest  in  the  land 
could  not  be  reached. 

"The  Statute  must  be  Regarded  as 
Defining  the  Jurisdiction  of  the  court 
over  trust  funds  in  their  application  to 
the  payment  of  debts,  exclusive  of  any 
other  authority  in  the  court ;  otherwise, 
the  language  excepting  funds  held  on 
a  trust  created  by  another  will  be  abro- 
gated." Hardenburgh  v.  Blair,  30  N. 
J.  Eq.  645,  wherein  the  court  held  that 
anj'  jurisdiction  which  the  court  might 
have  had  to  subject  to  the  payment  of 
judgments  property  held  in  trust,  prior 
to  the  enactment  of  Act  N.  J.  March  20, 
1845,  and  Act  N.J.  April  12,  1874,  was 
curtailed  by  those  statutes. 

Suit  by  Wife  in  Behalf  of  Herself  and 
Children. — In  Miller  v.  Miller,  i  Abb. 
N.  Cas.  (N.  Y.  Supreme  Ct.)  30,  there 
is  a  strong  intimation  that  2  Rev.  Stat. 
N.  Y.,  §  38,  excepting  property  held 
in  trust,  "  where  such  trust  has  been 
created  by,  or  the  fund  so  held  in 
trust  has  proceeded  from,  some  per- 
son other  than  the  defendant  himself," 
does  not  apply  to  a  suit  by  a  wife  in 
behalf  of  herself  and  her  children  to 
compel  the  payment  of  a  judgment  for 
alimony. 

Annuity  In  Lieu  of  Dower. — Where  a 
testator  devises  his  real  and  personal 
estate  absolutely  in  fee,  subject  how- 
ever to  the  charge  of  an  annuity  to  be 
paid  to  his  widow  in  lieu  of  dower, 
such  annuity  is  not  property,  money, 
or  a  thing  in  action,  held  in  trust,  with- 
in the  exception  of  i  Rev.  Stat.  N.  Y. 
729,  §  38,  and  may  be  reached  by  a 
creditors'  bill.  Degraw  t'.  Clason,  11 
Paige  (N.  Y.)  136. 

1.  Taylor  v.  Harwell,  65  Ala.  i ; 
Smith  V.  Moore,  37  Ala.  327 ;  Ricket- 
son  7'.  Merrill,  148  Mass.  76;  Potter  v. 
Merrill,  143  Mass.  189;  Hough  v. 
Cress,  4  Jones  Eq.  (N.  Car.)  295, 
wherein  it  is  said  to  be  "an  insepa- 
rable incident  to  property,  legal  or 
equitable,  that  it  should  be  liable,  to 
the  debts  of  the  owner,  as  it  is  to  his 
alienation."  Harrison  v.  Battle,  i  Dev. 
Eq.  (N.  Car.)  541;  See  also  Am.  & 
Eng.  Encyc.  Law,  tit.  Spendthrift 
Trusts. 
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property  placed  in  trust  from  liability  for  the  beneficiary's  debts, 
there  must  be  a  valid  trust  giving  the  trustee  power  and  control  over 
the  property,  and  that  where  the  instrument  gives  the  beneficiary 
control  over  the  property,  or  the  absolute  power  of  transferring, 
conveying  or  assigning  his  interest  therein,  and  places  the  fund 
at  the  disposal  of  the  beneficiary,  and  the  only  duty  of  the  trustee 
is  to  receive  the  money  and  pay  it  over  to  the  beneficiary,  the 
property  or  fund  is  not  exempt  from  the  claims  of  creditors.^ 

4.  Property  Fraudulently  Conveyed  and  Its  Avails. — Property  which 
the  debtor  has  conveyed  in  fraud  of  creditors  is  reachable  by  a 
creditors'  bill,^  and  also  its  avails  -^  such  as  property  substituted 


1.  Wells  V.  Ely,  ii  N.  J.  Eq.  172, 
wherein  the  only  duty  of  the  trustee 
was  to  receive  the  money  and  pay  it 
over  to  the  beneficiary;  Arnwine  v. 
Carroll,  8  N.  J.  Eq.  620,  wherein  the 
rule  is  laid  down  that  where  there  is  a 
trust  which  gives  the  beneficiary  a 
claim  or  right  of  action  which  he  can 
enforce  against  the  trustees,  his  cred- 
itors can  reach  the  funds  arising  from 
it;  Craig  v.  Hone,  2  Edw.  Ch.  (N. 
Y.)  554,  wherein  creditors  were  per- 
mitted to  reach  property  placed  in 
trust  for  the  debtor,  because  the  trust 
was  invalid  by  reason  of  its  postponing 
the  vesting  of  the  estate  beyond  lives 
in  being  and  twenty-one  years  there- 
after; Hallett  V.  Thompson,  5  Paige 
(N.  Y.)  586,  wherein  a  legacy  was  held 
to  be  under  the  control  of  the  debtor 
so  that  he  might  obtain  payment  thereof 
whenever  he  pleased,  by  reason  of  a 
provision  that  the  debtor  might,  "by 
an  instrument  in  vrriting  under  his 
hand  and  seal,  require  the  payment  of 
such  legacy  to  himself;"  Degraw  v. 
Clason,  II  Paige  (N.  Y.)  136,  wherein 
Walworth,  Ch.,  in  commenting  on  an 
instrument  which  permitted  the  bene- 
ficiary to  sell  his  interest  in  the  trust 
fund  in  anticipation,  and  to  use  the 
proceeds  of  such  sale  as  he  pleased, 
says  that  "  neither  law  nor  sound  pol- 
icy will  allow  an  absolute  and  uncon- 
ditional right  to  property  to  be  vested 
in  a  person,  which  he  may  use  and  dis- 
pose of  as  he  pleases,  by  anticipation 
or  otherwise,  but  in  relation  to  which 
propert}'  he  may  set  his  creditors  at 
defiance  by  means  of  a  mere  nominal 
trust;"  Lynch  v.  Utica  Ins.  Co,  18 
Wend.  (N.  Y.)  245;  Turley  v.  Massen- 
gill,  7  Lea  (Tenn.)  353,  wherein  prop- 
erty was  devised  in  trust  for  the  benefit 
of  the  judgment  debtor  by  a  will 
which  vested  a  naked,  dry,  legal  title 
in  the  trustee,  without  giving  him  any 


duties  to  perform  or  investing  him 
with  any  control  over  the  property; 
Hooberry  v.  Harding,  10  Lea  (Tenn.) 
392 ;  Arzbacher  v.  Mayer,  53  Wis.  380, 
wherein  Taylor,  J.,  says  that  decisions 
holding  that  the  statute  has  no  appli- 
cation to  the  property  which  is  held 
by  a  trustee,  when,  notwithstanding 
such  trust,  the  judgment  debtor  has 
the  absolute  power  of  transferring, 
conveying  or  assigning  his  interest  in 
the  property,  are  based  upon  the 
ground  that  it  is  against  public  policy 
that  property  should  be  held  by  a  title 
which  gives  the  owner  the  absolute 
right  of  disposal,  and  yet  allows  him 
to  hold  it  exempt  from  the  payment  of 
his  debts,  and  that  it  therefore  cannot 
be  presumed  that  the  legislature  in- 
tended the  exception  to  apply  to  such 
cases. 

In  Wetmore  v.  Truslow,  51  N.  Y. 
339,  a  bequest  of  personal  property  in 
trust  to  four  trustees,  the  income  to  be 
applied  to  the  use  of  one  of  the  trus- 
tees, was  held  to  be  within  the  excep- 
tion of  the  statute,  because  the  appli- 
cation of  the  income  was  discretion- 
ary with  the  majority  of  the  trustees. 

2.  See  supra,  p.  397. 

Money  Advanced  for  Bepurchase  of 
Land  Fraudulently  Conveyed. — Where  a 
judgment  debtor,  having  conveyed  land 
in  fraud  of  his  creditors,  advances 
money  to  his  son  to  purchase  the  land 
from  the  fraudulent  donee,  the  latter 
and  the  son  being  both  parties  to  the 
fraud,  the  fraudulent  donee  is  ac- 
countable for  such  money  at  the  suit  of 
creditors.  Odenheimer  v.  Hanson,  4 
McLean  (U.  S. )  437. 

3.  Notes  Given  for  tbe  Purchase-Money 
of  property  fraudulently  conveyed  are 
choses  in  action  belonging  to  the  vend- 
ors, and,  until  they  are  passed  to  an 
innocent  holder  for  a  new  considera- 
tion advanced  by  him,  may  be  reached 


457 


Volume  V. 


Property  Eeachable.  CREDITORS'  BILLS.     Fraudulently  Conveyed. 

or  exchanged  for  the  original  property,  funds  arising  from  its 
sale  by  the  fraudulent  grantee,  etc. 


by  a  creditors'  bill.  Burtus  t'.Tisdall, 
4  Barb.  (N.  Y.)  571. 

Exchange  of  Property  Fraudulently  Con- 
veyed for  Other  Property. — Where  the 
propc-rty  fraudulently  conveyed  is  ex- 
changed by  the  grantee  for  other  prop- 
erty, such  other  property  may  be 
reached  by  a  creditors'  bill.  "Other- 
wise, all  that  a  fraudulent  grantee 
would  have  to  do  in  order  to  avoid  the 
claims  of  the  creditors  of  the  grantor, 
would  be  to  exchange  the  property  for 
other  effects.  *  *  *  The  property 
substituted,  or  for  which  the  land  was 
exchanged,  if  of  such  a  nature  that  it 
can  be  pursued  and  identified,  is  sub- 
ject to  the  same  equities  which  at- 
tached to  the  land  itself."  Bryant  v. 
Young,  21  Ala.  264. 

Property  Substituted  because  of  Wear 
and  Tear. — Where  the  subject  of  a 
fraudulent  transfer  is  tools  and  ma- 
chinery, other  tools  and  machinery 
purchased  for  the  purpose  of  supply- 
ing the  waste  of  ordinary  wear  and 
tear  may  be  reached  by  creditors. 
McCloskey  v.  Stewart,  63  How.  Pr. 
(N.  Y.  C.  PI.)  137,  10  Daly  (N.  Y.) 
496,  wherein  Van  Brunt,  J.,  says: 
*'  The  parties  in  possession  have  had 
the  benefit  of  the  machinery  and  tools, 
have  worn  them  out  to  a  certain  ex- 
tent in  their  business,  they  have  had 
the  benefit  of  such  waste,  and  there  is 
no  reason  in  law  or  in  equity  why  the 
repairs  which  may  have  been  made  to 
supply  such  waste  should  not  follow 
the  property  itself."  Citing  Hooley 
XI.  Gieve,  82  N.  Y.  625,  a  case  where  a 
fraudulent  transferee  mingled  his  own 
property  with  that  which  he  had 
fraudulently  received. 

Proceeds  of  Sale  of  Property. — Where 
property  fraudulently  assigned  is  sold 
by  the  assignees,  the  proceeds  in  the 
hands  of  the  assignees  will  be  treated 
as  a  trust  fund,  and  may  be  reached  by 
a  creditors'  bill.  Lawrence  v.  Bank 
of  the  Republic,  31  How.  Pr.  (N.  Y. 
Ct.  App.)  502. 

In  Hazard  v.  McFarland,  Seld. 
Notes  (N.  Y.)  248,  creditors  of  a 
debtor  during  his  absence  persuaded 
his  wife  to  put  into  their  hands  prop- 
erty of  the  debtor,  they  agreeing  to 
dispose  of  the  goods  and  to  pay  over 
to  the  wife  any  surplus  over  and  above 
the    amount    of   their   debts.     It  was 


held  that  they  were  wrongdoers  in 
taking  the  property,  and  that  having 
converted  it  into  money  they  held  the 
money  in  trust  for  the  judgment  cred- 
itors of  the  debtor,  and  a  personal  de- 
cree was  rendered  against  them  for 
the  entire  proceeds  of  the  property 
without  excepting  the  amount  of  the 
debts  due  to  them. 

Under  Code  Tenn.,  §  4288,  which 
provides  that  "  any  creditor,  without 
first  having  obtained  a  judgment  at 
law,"  may  file  a  bill  to  set  aside  a 
fraudulent  conveyance,  a  creditor  at 
large  may  bring  a  bill  to  reach  notes 
which  are  the  proceeds  of  the  sale  of 
the  property,  instead  of  bringing  a 
bill  to  reach  the  specific  property  con- 
veyed. McCrasly  v.  Hasslock,  4  Baxt. 
(Tenn.)  i. 

In  Chalfant  v.  Grant,  71  Tenn.  118, 
insolvent  partners  sold  their  stock  of 
goods,  receiving  in  part  payment  a 
house  and  lot,  which  were  subsequently 
conveyed  by  a  deed  in  which  the  wife 
of  one  of  the  partners  joined,  under 
the  express  agreement  that  the  pro- 
ceeds of  the  sale  should  be  used  in 
purchasing  a  homestead  which  was 
thereafter  bought.  It  was  determined 
that  since  no  right  of  homestead  can 
be  acquired  in  partnership  property, 
the  homestead  so  purchased  might  be 
reached  by  creditors  of  the  firm  in  a 
suit  brought  under  Code  Tenn.,  § 
4283,  providing  that  stocks,  choses  in 
action,  or  money  due  to  the  defendant, 
or  held  in  trust  for  him,  may  be 
reached  by  a  creditors'  bill.  Over- 
ruling Tubb  V.  Williams,  7  Humph. 
(Tenn.)  367,  so  far  as  that  case  sup- 
ported a  contrary  doctrine. 

Confusion  with  Other  Property. — 
Where  chattels  fraudulently  mort- 
gaged have  been  so  mingled  with 
property  belonging  to  the  mortgagees 
as  to  be  incapable  of  identification, 
the  mortgagees  are  liable  to  the  ex- 
tent of  the  value  of  the  property  re- 
ceived by  theip.  Campbell  Printing 
Press,  etc.,  Co.  v.  Damon,  48  Hun 
(N.  Y.)  509,  folio-Ming  Murtha  v. 
Curley,  90  N.  Y.  372. 

Increase  of  Property  In  Value. — In 
Warner  v.  Blakeman,  4  Keyes  (N. 
Y.)  487,  the  land  had  been  fraudu- 
lently sold  under  proceedings  to  fore- 
close a  mortgage,  and  thereafter  the 
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5.  Property  Subject  to  Execution. — Creditors  are  not  entitled  to 
go  into  equity  to  obtain  payment  out  of  property  reachable  by 
an  execution,  where  there  are  no  fraudulent  or  other  impediments, 


grantee  conveyed  portions  of  the  land 
to  bona  fide  purchasers.  It  was  held 
that  he  was  accountable  for  the  prop- 
erty at  its  increased  value  since  the  at- 
tempted foreclosure,  and  not  merely 
at  its  value  at  that  time. 

Crops. — One  to  whom  land  was 
fraudulently  conveyed  by  a  debtor  is 
accountable  for  the  crops  raised  upon 
the  premises  after  the  death  of  the 
debtor.  Brown  v.  M' Donald,  i  Hill 
Eq.  (S.  Car.)  297. 

Hire  of  Property.  —  In  Brown  v. 
M'Donald,  i  Hill  Eq.  (S.  Car.)  297,  it 
was  held  that  one  to  whom  the  dece- 
dent in  his  lifetime  had  conveyed  per- 
sonal property,  for  which  the  decedent 
paid  the  purchase  price,  was  account- 
able for  the  hire  of  such  property 
from  the  date  of  the  decedent's  death. 

Rents  and  Profits. — In  Brown  v. 
M'Donald,  i  Hill  Eq.  (S.  Car.)  297,  it 
was  held  that  the  fraudulent  grantee 
was  accountable  for  the  rents  and 
profits  of  the  lands  that  had  been 
fraudulently  conveyed  to  him  by  the 
decedent. 

But  see  Warner  v.  Blakeman,  4 
Keyes  (N.  Y.)  487,  wherein  Collumb 
c'.  Read,  24  N.  Y.  515,  is  cited  as  con- 
demning a  decree  against  the  fraudu- 
lent grantee  to  pay  over  the  rents  and 
profits  of  the  premises,  or  the  value  of 
their  use  while  in  his  possession, 
since,  notwithstanding  the  judgment 
creditor's  lien,  the  judgment  debtor 
might  have  the  use  of  such  rents  until 
a  sale  or  bill  filed  to  reach  them. 

Rents  Arising  from  Improvements. 
— In  taking  an  account  of  the  rents 
and  profits,  the  fraudulent  grantee 
should  not  be  charged  with  the  in- 
creased rents  and  profits  which  have 
arisen  exclusively  from  improvements 
made  upon  the  premises  by  him. 
King  -r'.  Wilcox,  11  Paige  (N.  Y.)  589. 

Forthcoming  and  Other  Bonds. — Where 
goods  are  wrongfully  seized  under  an 
attachment  in  equity,  and  a  bond,  not 
for  the  forthcoming  of  the  property  but 
for  any  decree  which  might  be  rendered 
upon  the  attachment  bill,  is  given,  such 
bond  does  not,  either  in  idea  or  in  real- 
ity, constitute  or  even  represent  effects 
of  the  debtor,  so  as  to  be  of  itself  either 
the  subject  of  action  or  basis  of  juris- 
diction against  the  debtor.  Monroe  v. 


Cutter,  9  Dana(Ky. )  93,  wherein  Mar- 
shall, J.,  said :  "  Although  it  were  ad- 
mitted that,  if  the  attached  effects  had 
remained  in  the  possession  of  the  court, 
though  wrongfully  seized  at  first,  the 
court  might,  in  consequence  of  subse- 
quent facts,  have  acquired  rightful 
jurisdiction  over  them,  *  *  *  or  if  it 
should  be  conceded  that  the  taking  of 
a  forthcoming  bond,  or  bond  for  hold- 
ing the  goods  subject  to  the  order  of 
the  court,  might,  by  a  fiction,  have 
been  considered  as  equivalent  to  the 
retention  of  the  goods  themselves  in 
the  hands  of  the  marshal,  and  as  keep- 
ing them  pot,entially  within  the  power 
of  the  court,  and  as  thus  furnishing, 
in  connection  with  the  facts  stated  in 
the  amended  bill,  a  basis  for  its  de- 
creeing that  the  property  should  be 
produced  and  sold ;  yet,  as  the  goods 
were  restored  without  retaining  any 
lien  upon  them  in  fact  or  in  contem- 
plation of  law,  and  as,  upon  the  allega- 
tions of  the  bills  and  the  facts  appear- 
ing in  the  record,  there  were  no  effects 
of  the  defendant  within  the  control  or 
reach  of  the  court,  there  was  no  basis 
for  any  decree  in  rem^ 

In  Hudson  v.  Crutchfield,  12  Ala. 
433,  the  beneficiary  under  a  fraudu- 
lent deed  of  trust  purchased  the  prop- 
erty at  a  sale  under  the  trust,  and 
thereafter  recovered  the  property  in 
an  action  at  law,  and  damages  for  its 
detention.  A  writ  of  error  was  sued 
out  and  the  judgment  was  affirmed.  It 
was  held  that  a  creditor  of  the  fraudu- 
lent grantor  was  not  entitled  to  enjoin 
the  collection  of  the  judgment  from 
ihe  sureties  on  the  writ  of  error,  and 
to  have  the  amount  of  such  judgment 
subjected  to  the  payment  of  his  own 
judgment,  although  he  might  have 
been  entitled  to  an  injunction,  in  so 
far  as  the  execution  was  issued  against 
the  property  recovered. 

Dower  in  Land  Fraudulently  Con- 
veyed. —  The  widow  of  a  deceased 
debtor  is  entitled  to  have  dower 
assigned  to  her  out  of  land  fraudu- 
lently conveyed  by  the  debtor  in  his 
lifetime.  Wyman  -'.  Richardson,  62 
Me.  293;  sub  7iom.  Wyman  v.  Fox, 
59  Me.  lOO. 

Improvements  by  Fraudulent  Grantee. 
— Where   the   fraudulent   grantee  has 
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since  their  remedy  at  law  is  adequate,  and  no  resort  to  equity  is 
necessary.^ 

6.  After-acquired  Property. — The  complaint  cannot  reach  prop- 
erty acquired  by  the  debtor  after  the  filing  of  the  bill.  For  this 
purpose  a  supplemental  bill  is  necessary.* 

VII.  Exhaustion  of  Obdinaey  Legal  REMEDrss — 1.  In  General. — A 
court  of  law  is  the  proper  forum  for  the  enforcement  of  legal  de- 
mands, and  a  court  of  equity  will  not  interpose  its  extraordinary 
aid  until  legal  remedies  have  proved  ineffectual.*  As  has  been 
frequently  said,  courts  of  equity  are  not  tribunals  for  the  estab- 
lishment or  collection  of  ordinary  demands,*  and  it  has  been  uni- 
formly declared  that  the  jurisdiction  of  equity  cannot  be  invoked 


made  permanent  improvements  which 
will  enhance  the  value  of  the  prop- 
erty, and  enable  the  complainants  to 
obtain  a  greater  price  iu)on  the  sale 
towards  satisfying  their  judgment  than 
they  could  have  obtained  if  such  im- 
provements had  not  been  made,  the 
grantee  should  be  allowed  such  im- 
provements. King  V.  Wilcox,  ii  Paige 
(N.  Y.)589. 

1.  Mendenhall  v.  Randon,  3  Stew. 
&  P.  (Ala.)  251,  wherein  the  court  re- 
fused to  subject  property  subject  to 
execution  which  had  not  been  fraudu- 
lently conveyed  but  merely  leased  for 
an  unexpired  term.  Koehler  t'.  Olsen, 
68  Hun  (N.  Y.)  63,  wherein,  notwith- 
standing the  issuance  of  an  execution 
and  its  return  unsatisfied,  the  court 
denied  relief  as  to  property  upon  which 
an  execution  might  have  been  levied, 
there  being  no  allegation  that  the 
debtor  had  fraudulently  conveyed  the 
same,  or  that  there  was  any  cloud 
upon  the  title. 

2.  Gregory  v.  Valentine,  4  Edw.  Ch. 
(N.  Y.)  282;  Sampson  7'.  Tavlor,  i 
Chan.  Sent.  (N.  Y.)  89. 

Property  Acquired  by  Inheritance. — In 
Curtis  V.  Fox,  47  N.  Y.  299,  the  ob- 
ject of  the  suit  was  to  reach  land 
which  a  husband  had  procured  to  be 
conveyed  to  his  wife  by  a  conveyance 
which  the  court  determined  to  be 
valid  because  the  debtor,  at  the  time 
it  was  made,  owed  no  debts.  Pend- 
ing the  action,  the  wife  died,  and  the 
plaintiff  thereupon  insisted  that  the 
court,  instead  of  dismissing  the  com- 
plaint, should  give  a  judgment  pro- 
viding for  the  sale  of  the  husband's 
interest  in  the  land  as  heir  to  his  wife, 
but  the  court  refused  to  render  such 
judgment,  holding  that  the  plaintiff's 
remedy  by  an  execution  was  ample. 


Distinguishing  Utica  Bank  v.  Utica, 
4  Paige  (N.  Y.)  399,  27  Am.  Dec.  72, 
and  Gumming  v.  Brooklyn,  11  Paige 
(N.  Y.)  596,  and  other  like  cases, 
wherein  the  parties  either  agreed  to 
submit  the  case  to  the  jurisdiction  of 
chancery,  or  omitted  to  raise  the  ob- 
jection that  the  plaintifT  had  an  ade- 
quate remedy  at  law. 

See  also,  to  the  same  eflfect  as  Cur- 
tis V.  Fox,  47  N.  Y.  299,  Smith  v. 
Kearney,     2     Barb.      Ch.      (N.    Y.) 

533- 

3.  Dick,  J.,  in  Powell  v.  Howell,  63 
N.  Car.  283;  Dunlevy  r-.  Tallmadge, 
32  N.  Y.  457;  Voorhees  v.  Howard,  4 
Abb.  App.  Dec.  (N.  Y.)  503;  North- 
western Iron  Co.  V.  Central  Trust  Co., 
90  Wis.  570. 

4.  Baxter  f.  Moses,  77  Me.  474, 
wherein  Peters,  C.  J.,  says  that  "courts 
of  equity  are  not  tribunals  for  the  col- 
lection of  debts,"  quoting  the  language 
of  Shepley,  J.,  in  Webster  -'.  Clark, 
25  Me.  313;  Griffin  v.  Nitcher,  57  Me. 
270;  Howe  V.  Whitney,  66  Me.  17; 
Fleming  v.  Grafton,  54  Miss.  79,  where- 
in Simrall,  C.  J.,  says  that  some  special 
reason  must  be  offered  by  the  creditor 
before  equity  will  extend  aid  to  him; 
Sloan  V.  Waring,  55  How.  Pr.  (N.  Y. 
Supreme  Ct.)  62;  Dawson  v.  Sims, 
14  Oregon  561,  wherein  a  like  expres- 
sion is  used,  and  it  is  declared  that  be- 
fore the  jurisdiction  of  equity  can  be 
invoked  to  aid  creditors  in  obtaining 
payment,  all  legal  remedies  must  have 
been  exhausted  or  proved  to  have  been 
inadequate.  See  also  Taylor  f.  Bow- 
ker,  III  U.  S.  no,  6  Am.  &  Eng.  Corp. 
Cas.  609,  ^ao2'/«^  the  above  mentioned 
language  from  Webster  v.  Clark,  25 
Me.  313;  and  North  Hudson  Mut. 
Bldg.,  etc.,  Assoc,  v.  Childs,  86  Wis. 
292, 
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by   a   creditor   until   he   has   first   exhausted  his  ordinary  legal 
remedies.^ 


1.  Conspicuous  among  the  cases  re- 
quiring the  exhaustion  of  legal  rem- 
edies as  a  prerequisite  to  resort  to 
equity,  are  the  following : 

Alabama. — Marble  City  Land,  etc., 
Co.  V.  Golden  (Ala.  1895),  17  So. 
Rep.  935,  wherein  Haralson,  J.,  says, 
citifif^  \  Am.  &  Eng.  Encyc.  Law  574: 
"  The  general  rule  is  that  the  juris- 
diction in  equity  attaches  only  when 
the  creditor's  legal  remedies  have 
proved  inadequate.  For  this  reason, 
the  creditor  is  required  usually  to  al- 
lege in  his  bill  seeking  the  assistance 
of  an  equity  court  in  aid  of  his  legal 
rights,  that  he  has  obtained  judgment, 
and  issued  execution,  and  that  there 
has  been  a  return  of  no  property 
found.  Until  then,  the  creditor  has 
not  established  the  justness  of  his  de- 
mand— that  he  is  really  a  creditor, 
having  a  right  to  intermeddle  with 
the  alleged  debtor's  affairs."  See  also 
Lehman  v.  Meyer,  67  Ala.  401 ;  Evans 
-v.  Welch,  63  Ala.  250;  Dickinson  v. 
National  Bank  of  the  Republic,  98  Ala. 
546;  Sweetzer  v.  Buchanan,  94  Ala. 
574;  Scott  V.  Ware,  64  Ala.  174; 
Watts  V.  Gayle,  20  Ala.  817;  Roper 
V.  McCook,  7  Ala.  319;  Rugely  v. 
Robinson,  10  Ala.  702;  ancf  Toulmin 
t'.  Hamilton,  7  Ala.  362. 

nUnols. — Scheubert  v.  Honel,  152 
111.  313,  affirming  Zfi  111.  App.  597; 
Russell  XK  Chicago  Trust,  etc..  Bank, 
139  111.  538;  Durand  v.  Gray,  129  111. 
9,  wherein  the  court  says,  a  court  of 
equity  will  neVer  lend  its  aid  where 
there  is  an  adequate  remedy  at  law ; 
Newman  v.  Willetts,  52  111.  98;  Bige- 
low  V.  Andress,  31  111.  322,  wherein  it 
is  declared  that  a  court  of  chancery 
does  not  assume  jurisdiction  to  settle 
and  establish  purely  legal  rights ; 
Beach  v.  Bestor,  45  111.  341 ;  Steere  v. 
Hoagland,  39  111.  264;  Patterson  v. 
Lynde,  112  111.  196. 

Indiana. — A  court  of  chancery  has  no 
jurisdiction  in  case  of  a  contract  for 
the  mere  payment  of  money.  Bryan 
V.  Blythe,  4  Blackf.  (Ind.)  249. 

Kansas. — "  Courts  of  equity  *  ♦  •  in 
many  cases  do  not  exercise  jurisdic- 
tion where  the  plaintiff  has  another 
plain  and  adequate  remedy  by  an  ordi- 
-nary  legal  proceeding."  Per  Valen- 
tine, J.,  in  Johnson  v.  Cain,  15  Kan. 
537- 


Michigan. — Tyler  v.  Peatt,  30  Mich. 
63,  wherein  it  is  said :  "  It  is  a 
familiar  principle  of  our  law  that  no 
creditor  is  at  liberty  to  seek  relief  out 
of  equitable  interests,  if  he  can  get  it 
by  adequate  legal  process."  See  also, 
to  the  same  effect,  Steward  v.  Stevens, 
Harr.  (Mich.)  169;  Smith  v.  Thomp- 
son, Walk.  (Mich.)  i, 

Mississippi.-  Dick  v.  Truly,  i  Smed. 
&  M.  Ch.  (Miss.)  557.  •■^" 

Missouri. — Spitz  v.  Kerfoot,  42  Mo. 
App.  77,  wherein  it  is  said  :  "  The  well 
established  principle  of  equity  is,  that 
before  it  will  lend  its  aid,  the  party  in- 
voking it  must  have  gone  as  far  as  he 
may  with  his  legal  remedy."  See  also 
to  the  same  effect,  Woolfolk  v.  Kem- 
per, 31  Mo.  App.  421. 

Nebraska. — Weaver  v.  Cressman,  21 
Neb.  675. 

New  Jersey. — Randolph  v.  Daly,  16 
N.  J.  Eq.  313,  wherein  the  principle  is 
declared  to  be  a  familiar  one.  Robert 
V.  Hodges,  16  N.  J.  Eq.  299;  Dunham 
V.  Cox,  10  N.  J.  Eq.  437. 

New  York. — Cramer  v.  Blood,  57 
Barb.  (N.  Y.)  \c,t^,  affirmed  4,%^.  Y. 
684;  Winslow   V.    Pitkin,    i  Barb.  Ch. 

(N;    Y.)  402. 

Nortb  Carolina. — Bridges  v.  Moye, 
Busb.  Eq.  (N.  Car,)  170,  wherein  Pear- 
son, J.,  says:  "Before  a  creditor  can 
come  into  a  court  of  equity  on  the 
mere  relation  of  creditor  and  debtor, 
he  must  establish  his  debt  by  a  judg- 
ment at  law;  for  debt  or  no  debt  is  a 
pure  question  of  law." 

Ohio. — Bustard  v.  Dabney,  4  Ohio 
68,  wherein  Hitchcock,  J.,  says:  "In 
all  cases  where  application  is  made 
for  the  extraordinary  interposition  of 
a  court  of  chancery,  in  granting  relief, 
the  first  inquiry  which  presents  itself 
is,  whether  the  complainant  has  plain, 
complete,  and  adequate  remedy  at  law. 
If  he  has  such  remedy,  he  must  seek  it 
through  the  courts  at  law.  It  is  not 
sufficient  for  him  to  show  that  he  is 
entitled  to  redress ;  he  must  show 
that  he  is  entitled  to  it  in  the  manner 
and  in  the  court  in  which  he  seeks  to 
obtain  it." 

Oregon.  —  Dawson  v.  Sims,  14 
Oregon  561. 

Pennsylvania. — The  general  rule 
that  equity  will  not  interfere  between 
debtor   and   creditor,  but    will    leave 
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United  States  Courts. — The  general  rule  that  relief  in  equity  will  not 
be  granted  except  in  cases  wherein  the  party  seeking  it  has  no 
plain,  adequate  remedy  at  law,  so  far  as  the  practice  in  the  United 
States  courts  extends,  has  been  emphasized  by  a  positive  statute 
which  operates  as  a  limitation  upon  the  jurisdiction  of  those 
courts.^ 


efich  to  his  rip^hts  and  remedies  at  law, 
is  settled  beyond  all  question.  Per 
Mitchell,  J.,  in  Artman  v.  Giles,  155 
Pa.  St.  409. 

South  Carolina. — It  is  certainly  true 
that  equity  has  no  jurisdiction  where 
there  is  plain  and  adequate  remedy  at 
law,  and  it  is  generally  required  that 
the  want  of  such  plain  and  adequate 
remedy  should  be  shown  by  a  judg- 
ment and  a  return  of  nulla  bona.  Per 
Magowan,  J.,  in  Austin  7'.  Morris,  23 
S.  Car.  393;  Eno  v.  Calder,  14  Rich. 
Eq.  (S.  Car.)  154,  per  Duncan,  C.  J. ; 
Brooks  z\  Brooks,  12  S.  Car.  461. 

Tennessee.  —  Duberry  v.  Clifton, 
Cooke  (Tenn.)  328.     * 

Texas. — A  creditor  cannot  resort  to 
a  creditors'  bill  unless  he  makes  it  ap- 
pear that  he  has  no  legal  remedy,  or 
that  the  legal  remedy  does  not,  under 
the  peculiar  facts  of  the  case,  furnish 
a  complete  or  adequate  remedy.  Meier 
V.  Waco  State  Bank  ("Tex.  Civ.  App. 
1894),  27  S.  W.  Rep.  881. 

Utali. — Enright  f.  Grant,  5  Utah  334, 
wherein  the  court  says :  "In  all  kinds 
*  *  *  of  creditors'  suits,  equity  will 
not  take  cognizance  where  there  is  a 
remedy  at  law." 

Vermont. — "It  is  certainly  uncommon 
for  a  court  of  equity  to  interfere  in 
behalf  of  a  creditor  until  he  has  per- 
fected his  right,  as  far  as  it  can  be 
done,  at  law."  Per  Redfield,  J.,  in 
Rice  V.  Barnard,  20  Vt.  479. 

Wisconsin.  —  "A  court  of  equity 
takes  jurisdiction  of  a  creditor's  suit 
only  when  the  usual  legal  processes  to 
collect  the  judgment  have  been  re- 
sorted to  and  have  proved  unavailing." 
German  Bank  v.  Leyser,  50  Wis.  258. 

Duty  to  Take  Body  of  Debtor. — With 
respect  to  property  purely  equitable, 
relief  ought  to  be  had  in  equity  when- 
ever an  execution  has  been  returned 
nulla  bona,  without  first  taking  the 
debtor  in  execution,  although  the 
debtor  if  so  taken  would  be  obliged  to 
put  such  property  into  his  schedule, 
especially  in  view  of  the  fact  that 
since  the  debtor  is  not  imprisoned  at 
law  if  he  can  give  bail,  and  upon  his 


oath  is  discharged  with  an  exemption 
from  seizure  of  all  property  that  he 
may  have  dishonestly  concealed,  the 
remedy  by  capias  ad  satisfaciendum 
is  very  inadequate.  Hough  v.  Cress, 
4  Jones  Eq.  (N.  Car.)  295. 

Effect  of  Having  Body  of  Debtor  in  Exe- 
cution.— While  the  complainants  have 
the  body  of  the  debtor  in  execution 
they  cannot  resort  to  equity  to  sub- 
ject his  equitable  assets.  Stilwell  v. 
VanEpps,  i  Paige  (N.  Y.)  615. 

But  see  Pettus  v.  Smith,  4  Rich.  Eq. 
(S.  Car.)  197,  wherein  Johnston,  Ch., 
expressed  the  opinion  that  a  bill  might 
be  filed  to  reach  property  conveyed  by 
the  debtor  in  fraud  of  creditors  while 
the  debtor  was  incarcerated  by  virtue 
of  capias  ad  sal  is  faciendum. 

Discharge  under  Honest  Debtor's  Act. 
— In  Phillips  T.  Wesson,  16  Ga.  137,  it 
was  determined  that  the  discharge  of 
a  debtor  whose  body  had  been  taken 
on  a  ca.  sa.,  under  the  Honest 
Debtor's  Act,  had  no  other  effect  than 
to  exempt  the  person  of  the  debtor 
from  future  arrest,  and  did  not  ex- 
empt his  property  from  liability  for 
his  debt,  and  that  a  creditors'  bill 
might  be  maintained,  notwithstand- 
ing such  discharge. 

1.  Per  Hanford,  J.,  in  Buckeye  En- 
gine Co.  T'.  Donau  Brewing  Co..  47 
Fed.  Rep.  6,  referring  to  Rev.  Stat. 
U.  S.,  §  723,  which  provides  as  fol- 
lows: "Suits  in  equity  shall  not  be 
sustained,  in  either  of  the  courts  of  the 
United  States,  in  any  case  where  plain, 
adequate,  and  complete  remedy  may 
be  had  at  law." 

See  also  Board  of  Public  Works  -'. 
Columbia  College,  17  Wall.  (U.  S.) 
521,  wherein  Field,  J.,  declares  that 
unless  the  suit  relate  to  the  estate  of 
the  deceased  person,  the  debt  must  be 
established  by  some  judicial  proceed- 
ing, and  it  must  be  generally  shown 
that  the  legal  means  for  its  collection 
have  been  exhausted ;  Case  v.  Beau- 
regard, loi  U.  S.  688,  99  U.  S.  119; 
Hawkins  -'.  Glenn,  131  U.  S.  319; 
Kittel  V.  Augusta,  etc.,  R.  Co., 
65     Fed.     Rep.    859;    Terry    v.    An- 
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Joint  Debtors. — Where  there  are  two  or  more  joint  debtorsj  it  is  not 
sufficient  to  exhaust  the  legal  remedies  against  one  of  them  only, 
but  they  must  be  exhausted  against  all  of  them.* 

Statutes  requiring  the  exhaustion  of  legal  remedies  before  resort- 
ing to  equity  must  be  strictly  compHed  with,  and  every  fact  must 
exist  as  required  thereby,  before  the  aid  intended  to  be  afforded 
can  be  invoked.^ 

2.  Demands  Primarily  Enforceable  in  Equity. — Where  the  claim  of 
the  complainant  is  purely  equitable,  and  such  as  the  chancellor 
will  take  cognizance  of  in  the  first  instance,  he  will  go  the  entire 
extent  and  inquire  into  obstructions  in  the  road  of  enforcing  the 
demand  ;  and  the  complainant,  therefore,  when  he  goes  into  equity 
to  assert  and  liquidate  his  claim,  may,  in  addition  to  the  assertion 
of  his  claim,  ask  relief  against  the  fraudulent  acts  of  the  debtor 
in  attempting  to  place  his  estate  beyond  the  reach  of  creditors.^ 


derson,  95  U.  S.  628;  VanWeel  v. 
Winston,  115  U.  S.  245;  Gates  v. 
Allen,  149  U.  S.  451;  National  Tube 
Works  Co.  V.  Ballou,  146  U.  S.  517; 
Taylor  v.  Bowker,  iii  U.  S.  no;  and 
Merchants'  Nat.  Bank  v.  Sabin,  34 
Fed.  Rep.  492,  wherein  Nelson,  ]., 
says  :  "  A  court  of  equity  will  give  re- 
lief in  favor  of  the  judgment  creditor 
only  when  the  remedy  at  law  is  in- 
adequate and  not  effectual  to  reach 
property  by  execution,  or  when  there 
is  some  obstruction  to  the  enforce- 
ment of  the  legal  remedy." 

1.  Lupton  V.  Lupton,  3  Cal.  120, 
wherein  it  was  determined  that  a  bill 
was  not  maintainable  to  subject  the 
assets  of  an  absent  debtor,  because  the 
bill  disclosed  that  the  creditor  had  a 
perfect  remedy  at  common  law  against 
the  joint  debtor  of  such  absent  debtor. 

Slatter  v.  Carroll,  2  Sandf.  Ch. 
(N.  Y.)  573,  wherein  it  was  deter- 
mined that  a  creditor  of  a  partnership 
could  not  proceed  in  equity  against 
the  representatives  of  a  deceased  part- 
ner, without  first  exhausting  the  legal 
remedy  against  his  surviving  partners, 
or  showing  that  a  resort  to  such  rem- 
edy would  be  fruitless.  Voorhees  v. 
Howard,  4  Keyes  (N.  Y.)37i;  Field 
V.  Chapman,  13  Abb.  Pr.  (N.  Y.  Su- 
preme Ct.)  320,  22  How.  Pr.  (N.  Y.) 
329,  affirmed  in  15  Abb.  Pr.  (N.  Y.) 
434,  24  How.  Pr.  (N.  Y.)  463. 

Defendants  Not  Served  with  Process  In 
Suit  against  Joint  Debtors — Separate 
Property- — "Where  a  judgment  is 
recovered  against  joint  debtors  upon 
service  of  process  on  any  fewer  than 
the  whole,  and  where,  consequently, 
an     execution     can     be    issued    only 


against  the  joint  property  of  all,  or 
against  the  separate  property  of  those 
who  have  been  served,  an  action  in 
the  nature  of  a  creditors'  bill  cannot 
be  maintained  to  interfere  with  any 
disposition  of  the  separate  property  of 
those  who  have  not  been  served." 
Per  Gierke,  J.,  in  Billhofer  v.  Heu- 
bach,  15  Abb.  Pr.  (N.  Y.  Supreme 
Ct. )  143.  See  also  Field  -'.  Chapman, 
15  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  434, 
24  How.  Pr.  (N.  Y.)  463,  affirm ttig  22 
How.  Pr.  (N.  Y.)  329";  13  Abb.  Pr. 
(N.  Y.)  320. 

Joint  Property  of  joint  defendants, 
however,  may  be  reached,  notwith- 
standing the  fact  that  some  of  the  de- 
fendants were  not  served  with  process. 
Billhofer  v.  Heubach,  15  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  143;  Paton  v. 
Wright,  15  How.  Pr.  (N.  Y.  Super. 
Ct::)  481 ;  Austin  v.  Figueira,  7  Paige 
(N.  Y.)  56;  Commercial  Bank  v. 
Meach,  7  Paige  (N.  Y.)  448. 

2.  Proctor  v.  Bell  (Ky.  1895),  30  S. 
W.  Rep.  15. 

3.  Halbert  v.  Grant,  4  T.  B.  Mon. 
(Ky.)  580.  See  also  Kirkm.an  7'.  Van- 
lier,  7  Ala.  217,  wherein  it  is  strongly 
intimated  that  where  equity  assumes 
jurisdiction  of  a  suit  for  an  account- 
ing, and  the  demand  is  primarily  en- 
forceable in  equity,  the  complainant 
may,  in  addition  to  asking  a  decree 
against  his  debtor,  seek  to  subject 
debts  due  to  him,  and  that  such  a  case 
is  not  within  the  class  of  cases  denying 
to  a  creditor  the  aid  of  a  court  of 
equity  to  enable  him  to  enforce  the 
collection  of  a  legal  demand,  or  to 
give  him  the  benefit  of  the  estate  of 
the  debtor  in  the  hands  of  a  third  per- 
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Enforcement  of  Trusts. — And  SO,  where  the  complainant  does  not 
claim  the  interposition  of  the  court  to  have  satisfaction  out  of  the 
equitable  estate  of  the  debtor,  merely  as  such,  but  seeks  to  reach 
a  fund  specifically  appropriated  by  the  debtor  for  the  purpose  of 
paying  the  complainant,  he  is  invoking  an  original  ground  of  equity 
jurisdiction,  the  enforcement  of  a  trust,  and  the  exhaustion  of 
legal  remedies  is  not  a  prerequisite.* 


son,  until  he  has  exhausted  his  legal 
remedy.  But  the  court,  without  de- 
ciding the  question,  held  that  the 
remedy  sought  by  the  complainant 
was  analogous  to  that  authorized  by 
attachment,  and  assumed  jurisdiction 
on  that  ground. 

Suits  by  Surety  against  Principal. — 
Since  a  surety  may  sue  in  chancery  for 
money  which  he  has  paid  for  his  prin- 
cipal, when  he  so  sues,  and  adds  a 
prayer  for  an  auxiliary  decree  for  re- 
moving obstructions  fraudulently  inter- 
posed to  defeat  or  embarrass  the  reme- 
dial action  of  the  court,  it  cannot  be 
objected  that  he  has  not  first  sued  at 
law  and  recovered  a  judgment.  Waller 
V.  Todd,  3  Dana  (Ky.)  503.  But  see 
McKeldin  v.  Gouldy,  91  Tenn.  677. 

Equitable  Lien  against  Wife's  Separate 
Estate. — The  separate  estate  of  2.  feme 
covert  will  be  held  liable  for  all  debts 
which  she  either  expressly,  or  by  im- 
plication, charges  thereon,  and  a  cred- 
itor whose  debt  is  so  charged,  although 
he  has  no  judgment,  may  maintain  a 
bill  in  equity  to  enforce  such  equitable 
lien  against  the  separate  estate  of  the 
wife,  and  is  entitled  to  an  injunction  to 
restrain  the  wife  from  incumbering  or 
convej'ing  the  property.  Oakley  v. 
Pound,  14  N.  J.  Eq.  178,  citing  Stuart 
V.  Kirkwall,  3  Madd.  387,  wherein,  a 
wife  having  rendered  her  separate  es- 
tate liable  by  accepting  the  bill  of  ex- 
change, an  injunction  was  granted  to 
restrain  the  trustees  of  the  wife  from 
paying  over  the  money  that  might  be- 
come due  to  her,  till  the  complainant's 
claim  was  satisfied. 

1.  Toulmin  v.  Hamilton,  7  Ala.  362, 
wherein  the  court  says :  "  We  have 
been  referred  to  no  decision  where  it 
is  maintained  that  a  creditor,  having  a 
trust  created  for  his  benefit,  either  ex- 
pressly' or  by  implication  can  be  re- 
fused the  aid  of  a  court  of  equity  to 
enforce  it,  on  the  ground  that  he  has 
omitted  to  proceed  at  law  against  the 
legal  estate  of  his  debtor." 

See  also,  to  the  same  effect,  Baker  v. 
Bartol,  6  Cal.  483;  Beach  v.  Bestor, 
45    111.    341;    Miller    v.    Davidson,  8 


111.  518,  citing  Russell  v.  Clark,  7 
Cranch  (U.  S.)  87,  wherein  Marshall, 
C.  J.,  says  :  "  If  a  claim  is  to  be  satis- 
fied out  of  a  fund,  which  is  accessible 
only  by  the  aid  of  a  court  of  chancery, 
application  may  be  made  in  the  first 
instance  to  that  court,  which  will  not 
require  that  the  claim  should  be  first 
established  in  a  court  of  law;"  Green- 
way  V.  Thomas,  14  111.  271;  Fusze  v. 
Stern,  17  111.  App,  429;  Shufeldt  v. 
Boehm,96  111.  561  ;  Steerez;.  Hoagland, 
39  111.264;  Goncelier  v.  Foret,  4  Minn. 
13;  Pendleton  v.  Perkins,  49  Mo.  565; 
Conro  V.  Port  Henry  Iron  Co.,  12 
Barb.  (N.  Y.)  47;  and  Spelman  v. 
Friedman  (Ct.  App.),  42  N.  Y.  St. 
Rep.  531,  citing  Weir  v.  Tannehill, 
2  Yerg.  (Tenn.)  57. 

In  Taylor  v.  Jones,  2  Atk.  600,  a  bill 
was  filed  by  simple  contract  creditors  to 
subject  stock  vested  in  trustees  for  the 
benefit  of  the  defendant  for  life,  of  his 
wife  for  life,  and  then  for  his  children. 
The  court  held  the  conveyance  in  trust 
void,  and  decreed  that  the  stock  should 
be  sold  and  the  debts  paid  out  of  the 
proceeds.  Fraud  and  a  trust  gave  the 
court  juritdiction  which  was  thus  ap- 
propriately exercised  in  favor  of  cred- 
itors at  large. 

In  Dormueil  v.  Ward,  108  111.  216,  it 
is  said  that  the  so-called  exceptions  to 
the  rule  that  a  bill  will  not  lie  to  set 
aside  fraudulent  conveyances  at  the 
suit  of  a  creditor  at  large  are  more 
nominal  than  real,  and  in  all  cases 
where  such  a  bill  has  been  maintained 
the  claim  of  the  complainant  has  had 
some  equitable  element  in  it,  such  as 
a  trust,  or  the  like. 

Laborers'  Liens. — In  Orton  v.  Mad- 
den, 75  Ga.  83,  it  was  held  that  the 
fact  that  the  complainants  were  la- 
borers, and  had  liens  upon  the  prop- 
erty which  they  sought  to  reach, 
together  with  the  additional  circum- 
stances that  their  debtors  were  non- 
residents, and  insolvent,  and  about  to 
leave  the  state,  entitled  the  complain- 
ants to  sue  in  equity,  without  first  re- 
covering judgment. 

See    also  articles    Accounts   and 
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3.  BlenJing  of  Law  and  Equity  in  One  Jurisdiction, — There  is  a 
conflict  of  aucliority  as  to  wheciier  the  union  of  legal  and  equi- 
table jurisdiction  abrogated  the  rule  previously  existing  as  to  the 
exhaustion  of  legal  remedies  before  resorting  to  equity. * 

4.  Necessity  to  Recover  Judgment  at  Law — a.  In  General. — 
Except  where  the  rule  has  been  changed  by  statute,  and  with  other 


Accounting;  Assignment  for  the 
Benefit  of  Creditors;  Fore- 
closures; Principal  and  Surety; 
Trusts. 

1.  California.  —  Macondray  v.  Sim- 
mons, I  Cal.  393,  which,  as  is  said  in 
Tliompson  v.  Caton,  3  Wash.  Ter.  31, 
is  an  authority  for  askinji;  the  vacation 
of  a  fraudulent  conveyance  in  a  suit  by 
a  creditor  at  large ;  though  the  court 
did  not  give  the  question  very  serious 
consideration,  and  may  have  been  in- 
fluenced by  the  failure  of  the  defendant 
to  make  the  objection  by  demurrer  or 
answer.  But  see  Castle  t'.  Bader,  23 
C\\.  76;  BickerstaflP  v.  Doub,  19  Cal. 
109. 

New  York. — The  union  of  legal  and 
equitable  jurisdiction  in  the  Supreme 
Court  by  the  New  York  Code  did  not 
furnish  any  reason  for  departing  from 
the  well-established  rule  that,  before 
a  creditor's  bill  can  be  brought  to  sub- 
ject property  of  the  debtor  not  subject 
to  execution,  the  creditor  must  first 
exhaust  his  legal  remedy  by  issuing 
execution  and  having  the  same  re- 
turned unsatisfied.  Crippen  v.  Hud- 
son, 13  N.  Y.  161. 

In  North  Carolina,  it  was  determined 
that  the  blending  of  law  and  equity, 
and  the  commission  of  legal  and 
equitable  powers  to  a  single  tribunal, 
abrogated  the  rule  which  had  previ- 
ously existed,  requiring  a  creditor  to 
exhaust  his  remedies  at  law  before  pro- 
ceeding in  equity,  and  that  under  the 
new  practice  the  recovery  of  a  judg- 
ment as  a  prerequisite  to  proceeding 
in  equity  was  unnecessary.  Dawson 
Bank  v.  Harris,  84  N.  Car.  206, 
wherein  the  object  of  the  suit  was  to 
set  aside  a  fraudulent  conveyance, 
citing  Glenn  v.  Farmers'  Bank,  72  N. 
Car.  626,  wherein  it  was  held  to  be 
competent  to  proceed  against  an  in- 
solvent bank,  and  against  the  stock- 
holders of  the  bank  upon  their  individ- 
ual liabilities  under  the  charter,  in  the 
same  action ;  Roberts  v.  Lewald,  107 
N.  Car.  305,  which  was  an  action  to 
avoid  a  fraudulent  conveyance ;  Han- 
cock V.  Wooten,  107  N.  Car.  9,  which 


was  an  action  to  avoid  a  fraudulent 
assignment  for  the  benefit  of  creditors. 
In  the  last  case  the  court,  in  com- 
menting vipon  Dawson  Bank  v.  Harris, 
84  N.  Car.  206,  said:  "This  decision 
by  no  means  ignores  the  distinct 
character  of  a  judgment  creditor's  bill. 
On  the  contrary,  it  expressly  recog- 
nizes it  as  it  formerly  existed,  dis- 
pensing only  with  the  necessity  of 
obtaining  a  judgment  in  an  independ- 
ent action;"  Smith  v.  Summerfield, 
108  N.  Car.  284,  which  was  a  suit 
brought  by  several  creditors  for  the 
purpose  of  obtaining  judgment  of 
their  respective  claims,  and  to  set 
aside  certain  alleged  fraudulent  assign- 
ments ;  LeDuc  V.  Brandt,  no  N.  Car, 
289,  wherein  it  was  held  that  a  cred- 
itor at  large  might  in  the  same  action 
subject  to  the  payment  of  his  indebt- 
edness the  equitable  or  other  interests 
of  the  debtor,  and  also  any  property 
which  had  been  fraudulently  conveyed. 

Texas. — Under  the  system  of  blended 
law  and  equity  in  Texas,  a  creditor 
may  sue  upon  the  indebtedness  due  to 
him,  and  also  in  the  same  suit  seek  to 
set  aside  a  fraudulent  cqnveyance  of 
land  made  by  the  debtor  in  fraud  of 
creditors;  Cassaday  v.  Anderson,  53 
Tex.  527,  wherein  it  is  said  that  such 
proceeding  is  sustainable  "upon  the 
grounds  that  the  remedy  in  equity 
would  be  more  adequate,  and  that  the 
conveyance,  unless  removed,  would  be 
a  cloud  upon  the  title  which  would 
prevent  the  sale  of  the  property  at  a 
fair  valuation."  Followed  and  quoted 
in  Shirley  v.  Waco  Tap  R.  Co.,  78 
Tex.  131. 

Washington. — In  Thompson  --.  Caton. 
3  Wash.  Ter.  31,  it  was  determined 
that  the  respective  jurisdictions  in 
law  and  in  equity  had  not,  in  any  man- 
ner, been  changed  by  the  statute  allow- 
ing equitable  and  legal  causes  of  action 
to  be  joined  in  the  same  action,  and 
that,  notwithstanding  such  statute,  a 
creditor  at  large  was  not  entitled  to 
attack  a  fraudulent  conveyance.  Dis- 
approving Macondray  v.  Simmons,  r 
Cal.  393. 


5  Ency.  PI.  &  Pr.— 30 
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exceptions  which  will  be  hereinafter  noted,  it  is  a  general  rule 
that  before  a  creditor  will  be  permitted  to  resort  to  equity  he 
must  have  established  his  demand  in  an  action  at  law.* 

Right  to  Trial  by  Jury. — The  Constitutional  right  to  a  trial  by 
jury  in  the  United  States  courts  requires  that  a  judgment  at  law 
should  be  recovered  before  resort  is  had  to  equity  to  set  aside  a 
fraudulent  conveyance;  and  such  right  is  not  compensated  by 
sending  issues  out  of  chancery  to  be  tried  by  jury.* 


1.  Alabama. — Turney  v.  Morrow,  26 
Ala.  339;  Scott  V.  Ware,  64  Ala.  174. 

Caltfomia. — Horn  v.  Volcano  Water 
Co.,  13  Cal.  62.  In  this  case  creditors 
at  larfre  were  not  permitted  to  inter- 
vene in  a  suit  to  foreclose  a  mortgage, 
while  judgment  creditors  having  liens 
by  their  several  judgments  were  given 
leave  to  do  so. 

Georgia. — Stephens  v.  Whitehead,  75 
Ga.  294. 

Illinois. — Ishmael  -'.  Parker,  13  111. 
324;  Scheubert  v.  Honel,  152  111.  313, 
affirmitio^s^o  111.  App.  597;  Russell  v. 
Chicago  Trust,  etc..  Bank,  139  111. 
538;  Durand  v.  Gray,  129  111.  9; 
Beidler  x\  Douglas,  35  111.  App.  124. 

Indiana. — Bryan  7'.  Blythe,  4  Blackf. 
(Ind.)  249. 

Maryland.  —  Griffith  v.  Frederick 
County   Bank,  6  Gill  &  J.  (Md.)  434. 

Nebraska. — Crowell  v.  Horacek,  12 
Neb.  622. 

New  Jersey. — Oakley  v.  Pound,  14  N. 
J.  Eq.  178.- 

New  York. — Wiggins  v.  Armstrong, 
2  Johns.  CW.  (N.  Y.)  144. 

North  Carolina. — Powell  v.  Howell, 
63  N.  Car.  2S3;  Brown  7'.  Long,  i  Ired. 
Eq.  (N.  Car.)  190;  Rambaut  v.  Way- 
field,  I  Hawks  (N.  Car.)  85. 

Pennsylvania. — Artman  v.  Giles,  155 
Pa.  St.  409,  citing  Wiggins  v.  Arin- 
strong,  2  Johns.  Ch.  (N.  Y.)  144,  and  de- 
claring that  the  view  therein  expressed 
by  Chancellor  Kent "  has  been  followed 
■with  great  uniformity  in  nearly  all 
the  states  where  the  question  has 
arisen.'' 

Tennessee.  —  Duberry  v.  Clifton, 
Cooke  (Tenn.)  328. 

Wisconsin. — Goss  xk  Lester,  i  Wis. 
52;  Montague  7'.  Horton,   12  Wis.   600. 

United  States. — Case  v.  Beauregard, 
loi  U.  S.  688,  99  U.  S.  119;  Board  of 
Public  Works  v.  Columbia  College,  17 
Wall.  (U.  S.)  521,  wherein  Field,  J., 
declares  that  in  general  "the  debt  must 
be  established  by  some  judicial  pro- 
ceeding;"    Pullman    v.     Stebbins,    51 


Fed.  Rep.  10,  citing  Smith  v.  Fort 
Scott,  etc.,  R.  Co.,  99  U.  S.  39S;  Day 
V.  Washburn,  24  How.  (U.  S.)  352; 
Jones  V.  Green,  i  Wall.  (U.  S.)  330. 

Tne  Reason  for  the  Rule  will  be  ex- 
plained hereinafter  in  discussing  its 
application  to  the  various  sorts  of 
creditors'  bills ;  but,  in  general,  the 
necessity  for  a  judgment  rests  upon 
the  grounds  that  until  the  complainant's 
claim  has  been  reduced  to  judgment  it 
does  not  appear  but  that  he  has  an 
ample  remedy  at  law,  as  was  said  in 
Ishmael  -\  Parker,  13  111.  324;  and  that 
unless  a  judgment  has  been  recovered, 
"  the  investigation  may  prove  fruitless, 
as  it  may  turn  out  that  no  debt  is  due 
to  the  plaintiff,"  as  was  said  by  Green, 
Ch.,  in  Oakley  z\  Pound,  14  N.J.  Eq. 
178. 

In  Hahn  v.  Salmon,  20  Fed.  Rep. 
801,  one  reason  for  the  rule  requiring 
the  claim  of  the  creditor  to  be  estab- 
lished by  judgment  is  said  to  be  that  a 
court  of  equity  has  no  jurisdiction  to 
adjudicate  upon  the  existence  of  the 
debt. 

Usurious  Interest  which  has  been  paid 
\)\  the  debtor  cannot,  under  Code  Tenn., 
§  1955,  be  reached  by  a  creditor  at 
large,  but  by  a  judgment  creditor  only. 
Buckner  v.  Abrahams,  3  Tenn.  Ch.346. 

2.  Scott  T'.  Neely,  140  U.  S.  106;  Gates 
V.  Allen,  149  U.  S.4t;i;  Hess  v.  Horton, 
2  App.Cas.  (D.C.)8i  ;  Putney  r.  Whit- 
mire,  66  Fed.  Rep.  3S5.  But  see 
Talley  v.  Curtain,  54  Fed.  Rep.  43, 
wherein  a  judgment  was  not  required 
in  a  suit  to  set  aside  a  fraudulent  as- 
signment for  the  benefit  of  creditors, 
because  the  assignment  conveyed  to 
the  trustee  all  the  property  of  the 
debtor  and  rendered  vain  the  exhaus- 
tion of  legal  remedies.  The  court  sus- 
tained the  bill,  notwithstanding  the 
debtor's  insistence  upon  his  right  to  a 
jury,  because  the  aid  of  the  court  was 
sought  to  construe  a  trust,  and  the 
court  having  jurisdiction  to  do  this 
could    so    on   and    give   such  relief  as 
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State  Statutes,  however,  authorizing  creditors'  bills  to  be  filed  by 
creditors  at  large  for  discovery,  have  been  upheld  in  the  states 
enacting  them.^ 

Subrogation  of  Party  Paying  Judgment. — The  weight  of  authority  is  that 
'where  a  judgment  is  recovered  against  a  principal  and  his  surety, 
and  the  surety  pays  the  judgment,  or  where  a  judgment  is  recov- 
ered on  a  note  against  the  maker  and  indorsers,  and  an  indorser 
pays  the  note,  the  surety  and  indorser  respectively  are  not  in  the 
situation  of  mere  creditors  at  large,  but  become  subrogated  to  the 
rights  of  the  owners  of  the  judgments,  and  are  entitled  to  go  into 
equity  without  any  other  judgments;  but  the  authorities  are  not 
unanimous  upon  this  question.* 


might  appear  proper  upon  the  whole 
case;  and  an  attempt  was  made  to  dis- 
tinguish Scott  V.  Neely,  140  U.  S.  106, 
by  pointing  out  that  in  that  case  there 
was  no  trust,  and  that  the  claim  of  the 
complainants  "was  strictly  on  a 
money  demand,  the  larger  portion  not 
liquidated  consisting  of  an  account  of 
advances,  interest,  credits  and  charges;" 
and  Peters  v.  Bain,  133  U.  S.  670,  which 
was  entertained  with  no  suspicion  "on 
the  part  of  the  *  *  *  Chief  Justice  who 
heard  the  case  on  circuit,  or  of  the 
Supreme  Court,  who  affirmed  him,  that 
the  court  had  no  jurisdiction,"  was 
cited  as  being  a  case  just  like  Talley  v. 
Curtain,  54  Fed.  Rep.  43. 

1.  Montgomery,  etc.,  R.  Co.  v.  Mc- 
Kenzie,  96  Ala.  465,  85  Ala.  546;  and 
Norman  v.  Goetter,  96  Ala.  468,  where- 
in it  was  determined  that  Code  Ala. 
1886,  §  3545,  authorizing  a  creditor  at 
large  without  a  lien  or  judgment  to 
maintain  a  bill  "for  discovery  of  assets 
of  the  debtor,  subject  to  the  payment 
of  debts,"  was  not  violative  of  the  con- 
stitutional injunction  "  that  the  right 
of  trial  by  jury  shall  remain  invio- 
late." 

In  McBride  t'.  State  Revenue  Agent, 
70  Miss.  716,  Code  Miss.  1880,  §  1843, 
declaring  that  creditors'  bills  might 
be  exhibited  by  creditors  who  had  not 
obtained  judgments  at  law,  etc.,  was 
not  considered  as  repugnant  to  Const. 
Miss.  1890,  §  31,  declaring  that  the 
right  of  trial  by  jury  shall  remain  in- 
violate, because  the  statute  was  in 
force  when  the  constitution  became 
operative,  and  because  another  section 
of  the  same  constitution  (section  159), 
-declared  that  the  chancery  court 
should  have  full  jurisdiction  of  all 
cases  of  which  the  said  court  had  ju- 
risdiction under  the  laws  in  force  at 


the  time  when  the  constitution  was 
put  in  operation. 

2.  Lyon  v.  Boiling,  9  Ala.  463, 
wherein  it  was  determined  that  the 
indorser  of  a  note,  after  paying  a 
judgment  recovered  against  himself 
and  the  maker,  was  entitled  to  go  into 
equity  and  ask  relief  against  a  fraudu- 
lent conveyance  made  by  the  maker, 
an  execution  against  the  latter  having 
been  returned  unsatisfied. 

Crawford  v.  Logan,  97  111.  396, 
wherein  it  was  determined  that  the 
indorser  of  a  note,  after  judgment 
had  been  obtained  thereupon,  was  en- 
titled to  pay  the  judgment  and  take 
an  assignment  of  the  note  to  himself, 
and  that  after  doing  so  he  became 
subrogated  to  all  the  rights  his  as- 
signor had  for  the  collection  of  the 
note  and  judgment,  and  might  file  a 
bill  to  set  aside  a  fraudulent  convey- 
ance made  by  the  makers  of  the  note. 

In  Dozier  v.  Lewis,  27  Miss.  679,  a 
surety  who  had  paid  a  judgment 
against  his  principal  and  himself, 
sought  to  reach  personal  property  of 
the  principal  which  was  alleged  to 
have  been  conveyed  in  fraud  of  cred- 
itors. The  covirt  conceded  that  the 
surety,  by  paying  the  debt  of  his  prin- 
cipal, became  subrogated  to  the  rights 
of  the  creditor,  but  denied  the  relief 
because  the  judgment  constituted  no 
lien  upon  the  property  fraudulently 
conveyed,  as  it  had  not  been  taken  in 
execution. 

See  also  Conway  v.  Strong,  24  Miss. 
665,  whereina  judgment  was  recovered 
against  the  makers  of  a  bill  single, 
upon  which  an  execution  was  issued 
and  returned  unsatisfied.  Thereafter 
judgment  was  recovered  against  the 
indorser  which  he  was  compelled  to 
pay;   and  the  indorser  filed  a  bill   in 
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i>.  Suits  to  Set  Aside  Fraudulent  Conveyances — (i)  In 
General. — No  question  arising  in  suits  brought  by  creditors  is 
better  settled,  than  that,  before  a  creditor  will  be  permitted  to  go 


chancery,  praying  to  be  substituted  to 
tlie  complainant  in  tlie  judgment. 
Yerger,  J.,  in  delivering  the  opinion 
of  the  court,  said:  "Upon  examining 
the  elementary  writers,  and  the  de- 
cided cases  touching  the  point 
presented  by  this  case,  we  find  the 
rule  satisfactorily  established,  that 
in  all  cases  where  a  party  only  sec- 
ondarily liable  is  compelled  to  dis- 
charge an  obligation,  he  has  a  right, 
in  a  court  of  equity,  to  stand  in  the 
place  of  the  creditor,  and  to  be  sub- 
rogated to  all  his  rights  against  the 
party  primarily  liable,  as  to  any  fund, 
lien,  or  equity,  that  the  creditor  may 
have  against  any  other  person  or  pro- 
perty on  account  of  the  obligation." 

In  Bostwick  v.  Scott,  40  Hun  (N. 
Y.)  212,  a  judgment  had  been  recov- 
ered against  the  makers  and  the  first 
and  second  indorsers  of  a  promissory 
note,  whose  liability  was  several  and 
not  joint,  and  it  was  determined  that 
the  second  indorser,  upon  paying  the 
judgment  and  taking  an  assignment  of 
the  judgment,  was  not  a  simple  con- 
tract creditor  of  the  first  indorser,  but 
was  permitted  to  take,  as  against  the 
makers  and  the  otlier  indorsers,  the 
place  of  judgment  creditor,  and  that 
for  that  purpose  the  judgment  might 
be  treated  as  remaining  operative. 
Citing  Corey  v.  White,  3  Barb.  (N. 
Y.)  12;  Kelsey  v.  Bradbury,  21  Barb. 
(N.  Y.)  531;  Marsh  v.  Benedict,  14 
Hun  (N.  Y.)  317;  and  Eno  v.  Crooke, 
10  N.  Y.  60. 

Remedy  of  Surety  against  Cosurety. — 
In  Cuyler  v.  Ensworth,  6  Paige  (N. 
Y.)  32,  after  the  death  of  the  principal 
insolvent,  judgment  was  recovered 
against  the  sureties  jointly,  and  one  of 
the  sureties  having  neglected  to  pay 
any  part  of  the  judgment,  the  other 
surety  paid  the  whole  of  it  and  had  an 
execution  issued  upon  the  judgment 
for  his  benefit,  which  was  returned 
unsatisfied.  It  was  held  tliat  the  surety 
who  had  paid  the  judgment  was  en- 
titled to  all  the  rights  of  the  com- 
plainants in  an  ordinary  creditors' 
bill,  after  the  return  of  an  execution 
at  law  unsatisfied. 

Contra. — In  Horst  v.  Dague,  34  Ohio 
St.  371,  it  is  said  that  where  a  surety 
pays  a  judgment  against  himself  and 


his  principal,  he  must  reduce  his  claim 
to  judgment,  and  exhaust  his  legal 
remedies,  before  resort  can  be  had  to- 
equity  to  reach  the  equitable  assets  of 
the  principal. 

See  also  Mugge  v.  Ewing,  54  111. 
236,  wherein  the  same  ruling  was 
made,  the  only  difference  being  that 
the  surety  was  attempting  to  make  an 
attack  upon  a  fraudulent  conveyance 
made  by  his  principal. 

In  Sanders  v.  Watson,  14  Ala.  198, 
it  was  determined,  without  any  refer- 
ence to  Lyon  v.  Boiling,  9  Ala.  463, 
supra,  that  a  surety,  upon  paying  a 
judgment  recovered  against  himself 
and  his  principal  on  a  bond,  was  a 
mere  simple  contract  creditor,  and 
was  not  entitled  to  have  set  aside  a 
fraudul-ent  conveyance  made  by  his 
principal ;  and  the  fact  that  the  prin- 
cipal was  a  nonresident  of  the  state 
was  not  regarded  as  strengthening  the 
surety's  position. 

Subrogation  of  PlaJntlff  to  Other  Judg- 
ment Creditors. — In  Frost  v.  Reynolds, 
4  Ired.  Eq.  (N.  Car.)  494,  the  plaintiff 
procured  the  sale  of  certain  land  on 
execution,  and  purchased  the  prem- 
ises, and  the  sum  paid  by  him  was  ap- 
plied by  the  sheriff  to  the  satisfaction 
of  judgments  owned  by  other  cred- 
itors, and  also  in  part  to  the  payment, 
of  his  own  judgment.  Thereafter,  he 
discovered  that  the  defendant  had  no 
interest  in  the  land  that  could  be  sold 
imder  execution,  but  an  equitable  in- 
terest only,  the  defendant  having  en- 
tered into  a  contract  to  purchase  the 
premises  and  having  paid  part  of  the 
purchase-money;  and  lie  filed  a  bill  in 
equity  asking  to  be  subrogated  to  the 
judgment  creditors  whose  judgments 
he  had  satisfied,  and  praying  that  such 
judgments  be  paid  out  of  the  defend- 
ant's interest  in  the  land.  The  court 
denied  the  relief,  holding  that  the 
judgments  were  extinguished,  and 
that  they  could  not  be  made  to  inure 
to  the  plaintiff's  benefit,  and  that  his 
claim  for  the  money  paid  for  the  use 
of  the  defendant  was  but  a  mere  legal 
demand  which  would  not  support  the 
bill. 

Remedy  of  Surety  before  Pasing  Judg- 
ment.— In  Bowen  -'.  Hoskins,  45  Miss. 
1S3,  it  was  held  that  after  the  recovery 
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into  equity  to  set  aside  a  fraudulent  conveyance,  he  must  first 
have  recovered  judgment  at  law.^ 


of  a  judgment  against  the  principal 
and  his  sureties,  one  of  the  sureties, 
before  paying  the  debt,  might  go  into 
equity  to  restrain  his  cosurety  from 
disposing  of  his  real  estate  so  as  to 
throw  tne  whole  burden  of  the  debt 
upon  the  complainant,  it  being  alleged 
that  the  principal  was  insolvent. 

1.  Among  the  mass  of  cases  in 
which  this  proposition  has  been  an- 
nounced are  the  following : 

Angell  V.  Draper,  i  Vern.  399; 
Shirley  v.  Watts,  3  Atk.  200,  which 
have  been  frequently  cited  and  relied 
upon  by  American  courts.  See  also 
Balch  V.  Wastall,  i  P.  Wms.  445;  and 
Colman  v.  Croker,  i  Ves.  Jr.  160,  in 
which  last  case  Lord  Thurlow  said  : 
"As  to  fraud  [in  making  a  voluntary 
settlement],  there  must  be  some  cred- 
itor to  complain  of  that;  and  he  must 
put  himself  into  a  situation  to  com- 
plain, by  getting  judgment  for  his 
debt,  and  stating  that  by  the  settle- 
ment he  is  defrauded." 

Alabama. — Watts  v.  Gayle,  20  Ala. 
817;  Reese  v.  Bradford,  13  Ala.  837, 
wherein  it  was  determined  that  simple 
contract  creditors  are  not  entitled  to 
go  into  equity  to  impeach  as  fraudu- 
lent assignments  for  the  benefit  of 
creditors;  Dargan  f.  Waring,  11 
Ala.  988;  Planters',  etc.,  Bank  v. 
Walker,  7  Ala.  926;  Pharis  v.  Leach- 
man,  20  Ala   662;  Sanders  v.  Watson, 

14  Ala.  198. 

Arkansas. — Meux  v.  Anthony,  11 
Ark.  420,  wherein  the  court  says : 
*'  The  reason  and  propriety  of  this  rule 

15  obvious.  It  is  altogether  premature 
on  his  part  to  ask  of  the  chancellor  to 
set  aside  a  contract  for  the  purpose  of 
enabling  him  to  procure  satisfaction 
of  a  debt,  until  he  has  first  had  his 
claim  adjudicated  by  a  competent 
tribunal.  So  that,  should  the  prayer 
of  his  bill  be  granted,  he  would  have 
a  right  at  once  to  avail  himself  of  the 
benefits  conferred  by  the  decree.  Un- 
til his  claim  is  so  adjudicated,  how- 
ever, even  admitting  the  transfer  of 
the  property  to  have  been  fraudulent, 
he  has  no  right  to  complain  of  wrong 
done  him." 

This  rule,  however,  has  been  abro- 
gated by  statute.     See  infra,  p.  — . 

California. — Castle  -•.  Bader,  23  Cal. 
■76;  Bickerstaflf  v.  Doub,  19  Cal.  109. 


Colorado. — Barnes  v.  Beighly,  9  Colo. 
475,  wherein  it  is  said:  "The  doctrine 
established  by  the  authorities  is,  that 
the  judgment  must  be  a  lien  on  the  real 
estate  sought  to  be  subjected  to  sale 
on  execution  through  the  aid  of  a 
creditors'  bill."  Neuman  v.  Drei- 
furst,  9  Colo,  228';  Burdsall  v.  Wag- 
goner, 4  Colo.  256;  Allen  v.  Tritch,  5 
Colo.  222. 

District  of  Columbia. — Morrison  v. 
Shuster,  i  Mackey  (D.  C.)  190;  Hess 
V.  Horton,  2  App.  Cas.  (D.  C.)  81. 

Florida. — Barrow  v.  Bailey,  5  Fla.  9, 
wherein  the  court  says  :  "  If  a  creditor 
seeks  the  aid  of  the  court  against  the 
real  estate  of  his  debtor,  he  must 
show  a  judgment  at  law  creating  a 
lien  upon  such  estate." 

Georgia. — Cubbedge  v.  Adams,  43 
Ga.  124;  Peyton  v.  Lamar,  42  Ga. 
131 ;  McDermott  v.  Blois,  R.  M. 
Charlt.  (Ga.)  281. 

Illinois —Weis  v.  Tiernan,  91  111. 
27;  Weightman  v.  Hatch,  17  111.  281; 
Goembel  v.  Arnett,  100  111.  42;  Stone 
V.  Manning,  3  111.  530;  McConnel -■. 
Dickson,  43  111.  99;  Gore  v.  Kramer, 
117  111.  176;  Mugge  V.  Ewing,  54  111. 
236;  Dormueil  v.  Ward,  108  111.  216; 
Scripps  V.  King,  103  111.  470;  Bigelow 
V.  Andress,  31  111.  32^;  Ishmael  v. 
Parker,  13  111.  324;  Heacock  v. 
Durand,  42  111.  230;  Stone  v.  Man- 
ning, 3  111.  530;  Towns  V.  Smith,  115 
Ind.  480;  Dewey  -'.  Eckert,  62  111. 
218,  wherein  it  is  said:  "Unless  the 
creditor  has  a  certain  claim  upon  the 
property  of  the  debtor,  he  has  no  con- 
cern with  his  frauds."  See  also  Miller 
V.  Davidson,  8  111.  518,  wherein  the 
doctrine  was  recognized. 

Indiana.  —  Shirley  v.  Shields,  8 
Blackf.  (Ind.)  273;  Unknown  Heirs  v. 
Kimball,  4  Ind.  546;  West  v.  M'Carty, 
4  Blackf.  (Ind.)  244,  wherein  the 
fraudulent  conveyance  covered  per- 
sonal property. 

Iowa. — Clark  v.  Raymond,   84  Iowa 

251- 

Kansas. — Tennent  v.  Battey,  18  Kan. 

324- 

Kentucky. — Scott  v.  M'Millen,  i 
Litt.  (Ky.)  302,  wherein  the  court 
says  :  ','  Generally  speakiftg,  creditors 
must  show  themselves  to  be  such,  by 
obtaining  judgment  at  law,  before 
they  will   be   allowed   to   apply   to  a 
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Why  Judgment  Is  Necessary. — The  necessity  of  first  obtaining  a  judg- 
ment at  law,  before  resorting  to  equity  to  avoid  fraudulent  con- 
veyances, does  not  arise  from  the  want  of  jurisdiction  to  investigate 


court  of  chancery  to  investigate  any 
fraud  alleged  to  have  been  committed 
by  their  debtor  in  alienating  his  prop- 
erty." Citing-  Smither  v.  Lewis,  i 
Vern.  398;  Shirley  v.  Watts,  3  Atk. 
200. 

See  also  the  following  cases,  estab- 
lishing this  proposition :  Anderson 
V.  Bradford,  5  J.  J.  Marsh.  (Ky.)  73; 
WicklifTes  v.  Lyon,  5  J.  J.  Marsh. 
(Ky.)  84;  Scott  V.  M'Millen,  i  Litt. 
(Ky.)  302;  Monroe  v.  Cutter,  9  Dana 
(Ky.)  93;  Halbert  --.  Grant,  4  T.  B. 
Mon.  (Ky.)  580;  M'Kinley  t;.  Combs, 
I  T.  B.  Mon.  (Ky.)  105,  wherein  it  is 
said  that  "the  doctrine  is  incon- 
trovertibly  established."  See  further 
Waller  v.  Todd,  3  Dana  (Ky.)  503, 
wherein  the  doctrine  was  recognized. 

Maine. — Skeele  v.  Stanwood,  33  Me. 
307.  See  also  Dana  v.  Haskell,  41 
Me.  25. 

Maryland. — Rich  v.  Levy,  16  Md.  74, 
/(9//(?w/«^  Uhl- 1,'.  Dillon,  10  Md.  500. 
See  also  Balls  v.  Balls,  69  Md.  388, 
wherein  the  court  says :  "  Except 
where  changed  by  statute,  it  is  an  in- 
variable rule  that  the  holder  of  a  debt 
cognizable  at  law  cannot  obtain  relief 
in  equity,  until  he  has  shown  that  his 
legal  remedies  are  inadequate." 

Massachusetts. — Geer  v.  Horton,  159 
Mass.  259,  citing  Carver  xk  Peck,  131 
Mass.  291;  Pettibone  v.  Toledo,  etc., 
R.  Co.,  148  Mass.  417. 

Michigan.— Blish  v.  Collins,  68  Mich. 
542;  Nugent  T'.  Nugent,  70  Mich.  52; 
Millar  v.  Babcock,  29  Mich.  526; 
Tyler  v.  Peatt,  30  Mich.  63;  Maynard 
V.  Hoskins,  9  Mich.  485. 

Minnesota. — Massey  v.  Gorton,  12 
Minn.  145. 

Mississippi. — Berryman  v.  Sullivan, 
13  Smed.  &  M.  (Miss.)  75 ;  Vasser  v. 
Henderson,  40  Miss.  519;  Ferguson 
v.  Bobo,  54  Miss.  121 ;  Hilzheim  v. 
Drane,  10  Smed.  &  M.  (Miss.)  556, 
wherein  the  creditor  sought  to  assail  a 
transfer  of  personal  property  as  fraud- 
ulent ;  Snodgrass  v.  Andrews,  30  Miss. 
472;  Comstock  t\Rayford,  i  Smed.& 
M.  (Miss.)  423,  wherein  the  doctrine 
is  recognized.  See  also  Hamilton  v. 
Mississippi  College,  52  Miss.  65, 
wherein  the  court  says :  *'  He  [the 
creditor]  must  have  a  judgment  and 
lien  when  he  files  his  bill."     Citing 


State  Bank  v.  Brown,  31  Miss.  454, 
and  Farned  v.  Harris,  11  Smed.  &  M. 
(Miss.)  366. 

Missouri. — Lackland  v.  Smith,  5  Mo. 
App.  153,  wherein  Bakewell,  J.,  says : 
"  The  general  rule  is,  that  where  the 
demand  is  merely  legal,  and  the  resort 
is  to  equity  to  set  aside  a  fraudulent 
conveyance,  the  complainant  must  ob- 
tain a  judgment  at  law  before  filing 
his  bill." 

See  also  the  following  cases,  which 
sustain  the  proposition:  Spitz  v.  Ker- 
foot,  42  Mo.  App.  77 ;  Dodd  zj.  Levy, 
10  Mo.  App.  121;  Carr  v.  Parker,  10 
Mo.  App.  364;  Crim  v.  Walker,  79 
Mo.  335;  Martin  v.  Michael,  23  Mo. 
50;  Merry  v.  Fremon,  44  Mo.  518; 
Alnutt  V.  Leper,  48  Mo.  319. 
,  Montana. — Botcher  v.  Berry,  6 
Mont.  448. 

Nebraska. — Weinland  v.  Cochran,  9 
Neb.  480. 

New  Jeriey. — Francis  v.  Lawrence, 
48  N.  J.  Eq.  508,  wherein  the  court 
says :  "  The  reason  that  a  court  of 
chancery  will  not  take  cognizance  of 
the  claim  of  a  general  creditor  is,  that 
until  such  claim  has  ripened  into  a 
judgment  the  creditor  has  no  lien  to  be 
enforced  against  the  property.  The 
court  of  chancery,  in  these  cases, 
comes  in  to  aid  the  law  in  enforcing 
the  lien,  and  to  this  end  to  sweep 
away  any  impediment  which  may  have 
been  interposed,  which  would  prevent 
the  creditor  from  enjoying  the  fruits 
of  his  proceedings  at  law ;  and  the 
rule,  elsewhere  stated  generally,  un- 
doubtedly is,  that  none  but  a  judg- 
ment creditor  can  maintain  a  cred- 
itors' bill." 

To  the  same  effect  are  Edgar  v. 
Clevenger,  3  N.  J.  Eq.  258;  Fleisch- 
man  v.  Young,  9  N.  J.  Eq.  620;  Mel- 
ville IK  Brown,  16  N.  J.  L.  363; 
Swayze  v.  Swayze,  9  N.  J.  Eq.  273; 
Williams  v.  Winans,  22  N.  J.  Eq.573; 
Davis  V.  Dean,  26  N.  J.  Eq.  436; 
Robert  v.  Hodges,  16  N.  J.  Eq.  299. 

See  also  the  following  cases,  where- 
in the  doctrine  is  recognized :  Has- 
ton  V.  Castner,  31  N.  J.  Eq.  697; 
Green  7'.  Tantum,  19  N.  J.   Eq.    105. 

New  York. — Cramer  v.  Blood,  57 
Barb.  (N.  Y.)  155;  Clarkson  v.  De- 
Peyster,  3  Paige  (N.  Y.)  320;  Brinker- 
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fraud,  but  it  results,  as  is  sometimes  stated,  from  the  fact  that 
ordinarily  a  court  of  law  is  the  proper  forum  in  which  to  establish 
debts ;  and  another  reason  assigned  why  a  judgment  at  law  should 


hoff  V.  Brown,  4  Johns.  Ch.  (N.  Y.) 
671 ;  Thurber  v.  BJanck,  50  N.  Y.  80  r 
Field  V.  Chapman,  13  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  320,  22  How.  Pr.  (N.  Y.) 
329,  affirmed\r\.  15  Abb.  Pr.  (N.  Y.)  434, 
24  How.  Pr.  (N.  Y.)  463;  Briggs  v. 
Austin,  129  N.  Y.  20%,  folio-wing  Sul- 
livan V.  Miller,  106  N.  Y.  635;  Dun- 
levy  V.  Tallmadge,  29  How.  Pr.  (N. 
Y.  Ct.  App.)  397;  Storm  v.  Waddell, 
2  Sandf.  Ch.  (N.  Y.)  494;  Cropsey  v. 
McKinney,  30  Barb.  (N.  Y.)  47; 
Bownes  v.  Weld,  3  Daly  (N.  Y.)  253; 
Bishop  -'.  Halsey,  13  How.  Pr.  (N.  Y. 
Super.  Ct.)  154,  3  Abb.  Pr.  (N.  Y.) 
400;  Willetts  V.  Vandenburgh,  34 
Barb.  (N.  Y.)  424;  Wiltshire*  v. 
Marfleet,  i  Edw.  Ch.  (N.  Y.)  654, 
wherein  the  creditor  was  not  per- 
mitted to  set  aside  a  fraudulent 
conveyance  of  personal  property,  al- 
though the  debtor  was  insolvent  and 
the  transfer  was  made  with  the  inten- 
tion of  absconding  with  the  avails; 
Lawton  v.  Levy,  2  Edw.  Ch.  (N. 
Y.)  197,  wherein  it  was  determined 
that  ^simple  contract  creditors  could 
not  assail  as  fraudulent  an  assignment 
for  the  benefit  of  creditors. 

See  also  Kamp  v.  Kamp,  46  How. 
Pr.  (N.  Y.  Supreme  Ct.)  143,  where- 
in the  doctrine  was  recognized. 

See  further  the  following  cases, 
which  denied  the  right  of  a  creditor 
at  large  to  attack  an  unfiled  mortgage 
as  void  under  Act  N.  Y.  1833:  Niag- 
ara County  Nat.  Bank  v.  Lord,  33 
Hun  (N.  Y.)  557;  Thompson  v. 
Van  Vechten,  27  N.  Y.  568,  and  Jones 
V.  Graham,  77  N.  Y.  628. 

North  Carolina. — Rambaut  v.  May- 
field,  I  Hawks.  (N.  Car.)  85;  Wheeler 
V.  Taylor,  6  Ired.  Eq.  (N.  Car.)  225; 
Clark  V.  Banner,  i  Dev.  &  B.  Eq.  (N. 
Car.)  608;  Smitherman  v.  Allen,  6 
Jones  Eq.  (N.  Car.)  17. 

See  also  obiter  in  Carr  v.  Fearing- 
ton,  63  N.  Car.  560,  wherein  the  bill 
was  filed  under  a  statute  by  a  creditor 
at  large. 

Oregon. — Dawson  -;.  Coflfey,  12  Ore- 
gon 519. 

Pennsylvania. — In  Fowler's  Appeal, 
87  Pa.  St.  449,  it  was  determined  that 
after  the  decease  of  the  debtor,  cred- 
itors of  all  classes  had  liens  upon  the 
land  which  the  decedent  had  fraudu- 

47 


lently  conveyed  under  a  statute,  and 
that  the  recovery  of  a  judgment  was 
not  a  prerequisite.  Paxson,  J.,  in  de- 
livering the  opinion  of  the  court, 
refrained  from  discussing  the  question 
as  to  whether  a  judgment  would  have 
been  necessary  had  the  suit  been 
brovight  in  the  lifetime  of  the  debtor, 
but  he  said  :  "  It  may  be  that  in  such 
case  the  creditors  would  have  been 
compelled  to  commence  proceedings 
at  law  to  establish  their  claims  before 
filing  their  bill,  though  the  statute  of 
13  Elizabeth  extends  the  benefit  of  its 
provisions  to  all  creditors  alike,  with- 
out regard  to  the  character  of  their 
claims." 

South  Carolina. — Suber  v.  Chandler, 
18  S.  Car.  526,  wherein  the  court,  in 
determining  when  the  statute  of  limi- 
tations begins  to  run,  says:  "It  has 
been  often  held  that  a  creditor,  before 
attempting  to  assail  the  conveyance  of 
his  debtor,  must  not  simply  be  appar- 
ently unable  to  secure  payment  other- 
wise, but  must  absolutely  fail  to  do  so 
after  exhausting  all  legal  eflFort  to  that 
end  by  judicially  establishing  his 
debt." 

See  also  State  v.  Foot,  27  S.  Car. 
340;  Hall  X'.  Joiner,  i  S.  Car.  186;  Eno 
v.  Calder,  14  Rich.  Eq.  (S.  Car.)  154; 
Austin  V.  Morris,  23  S.  Car.  393; 
Miller  v.  Newell,  20  S.  Car.  138. 

In  this  state  it  is  not  necessary  that 
all,  or  any,  of  the  creditors  in  whose 
behalf  an  action  to  avoid  a  fraudulent 
conveyance  is  brought,  shall  be  judg- 
ment creditors,  except  the  one  named 
as  plaintiff.  State  v.  Foot,  27  S.  Car. 
340,  the  court  saying:  "The  reason  of 
this  is  obvious.  If  any  one  of  the 
creditors  is  in  a  position  to  institute 
the  action,  he  may  do  so;  and  if  the 
action  results  in  making  equitable 
assets,  then  all  the  others,  even  simple 
contract  creditors,  are  entitled  to 
share  therein,  and  hence  the  action 
may  be  brought  for  their  benefit,  even 
though  they  might  not  be  in  a  position 
to  enable  them  to  institute  the  action 
on  their  own  behalf.  If  the  person 
named  as  the  plaintiff  is  a  judgment 
creditor,  and  has  exhausted  his  legal 
remedies,  then  he  may  maintain  an 
action  to  set  aside  a  fraudulent  deed 
whereby  property  has  been  placed 
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be  first  recovered  is,  that  the  aid  of  the  court  is  given  for  the  en- 
forcement of  a  lien  and  the  removal  of  an  obstruction  in  che 
way  of  an  execution  at  law,  and  the  creditor  must  show  that  he 
has  such  a  lien,  and  either  has  issued,  or  is  entitled  to  issue,  an 
execution.* 


beyond  the  reach  of  his  execution, 
and  when  such  deed  is  set  aside  the 
other  creditors,  as  a  matter  of  equity, 
are  entitled  to  share  in  tlie  proceeds 
of  the  property  thus  subjected  to  the 
payment  of  debts,  and  hence  the  ac- 
tion may  be  instituted  by  the  judg- 
ment creditor  on  his  own  behalf  as 
well  as  on  behalf  of  the  other  cred- 
itors, who,  though  not  entitled  to 
bring  such  an  action,  are,  neverthe- 
less, equitably  entitled  to  share  in  its 
fruits." 

Tennessee.  —  Duberry  v.  Clifton, 
Cooke  (Tenn.)  328. 

Texas.  —  Under  the  system  of 
blended  law  and  equity  in  Texas,  a 
creditor  may  sue  to  recover  the  in- 
debtedness due  to  him,  and  also,  in 
the  same  suit,  seek  to  set  aside  a 
fraudulent  conveyance  of  land  made 
by  the  debtor.  Cassaday  -•.  Ander- 
son, 53  Tex.  527 ;  Shirley  v.  Waco 
Tap  R.  Co.,  78  Tex.  131. 

Virginia.  —  Chamberlayne  v.  Tem- 
ple, 2  Rand.  (Va.)  384;  Rhodes  v. 
Cousins,  6  Rand.  (Va.).i88;  Kelso  v. 
Blackburn,  3  Leigh  (Va.)  299;  Tate 
V.  Liggat,  2  Leigh  (Va.)  99.  In  this 
state,  however,  the  rule  has  been 
abrogated  by  statute.  See  infra,  VIL, 
4,  b,  (4). 

Washington. — Thompson  v.  Caton, 
3  Wash.  Ter.  31. 

Wisconsin.  —  North  Hudson  Mut. 
Bldg.,  etc.,  Assoc,  v.  Childs,  86  Wis. 
292;  Gilbert  v.  Stockman,  81  Wis. 
602 ;  Cornell  v.  Radway,  22  Wis.  260. 

United  States.  —  Smith  -•.  Fort 
Scott,  etc.,  R.  Co.,  99  U.  S.  398; 
Stewart  v.  Fagan,  2  Woods  (U.  S.) 
215 ;  Claflin  v.  McDermott,  20  Blatchf. 
(U.S.)  522;  Putney  f.  Whitmire,  66 
Fed.  Rep.  385;  Dahlman  v.  Jacobs,  15 
Fed.  Rep.  863. 

Day  -'.  Washburn,  24  How.  (U.  S.) 
352,  wherein  the  object  of  the  bill  was 
to  set  aside  iis  fraudulent  an  assign- 
ment for  the  benefit  of  creditors. 

See  also  Talley  v.  Curtain,  54  Fed. 
Rep.  43,  wherein  the  necessity  for  a 
judgment  is  recognized  as  a  general 
proposition. 

Action  by  Seller  for  Purchase  Price  of 
Goods  Fraudulently  Conveyed  by  Debtor. — 


Although  the  creditor  seeks  to  re- 
cover tlie  purchase  price  of  goods  sold, 
and  which  after  the  sale  were  fraudu- 
lently conveyed  by  the  debtor,  a  judg- 
ment at  law,  together  with  a  return  of 
nulla  bona  upon  an  execution,  are  pre- 
requisites. Wiltshire  v.  Marfleet,  i 
Edw.  Ch.  (N.  Y.)  654. 

Misplaced  Confidence  in  Debtor's  Prom- 
ises to  Pay. — The  creditor  will  not  be 
excused  from  showing  a  judgment  be- 
cause of  the  fact  that  he  was  induced 
to  delay  the  institution  of  an  action 
until  his  debt  was  barred  by  profes- 
sions of  honest  intentions  by  the 
debtor  and  a  solicitude  to  discharge 
the  debt.  Wickliffes  v.  Lyon,  5  J.  J. 
Marsh.  (Ky.)  84. 

1.  Young  V.  Frier,  9  N.  J.  Eq.  469. 
See  also  Scott  v.  M'Millen,  i  Litt. 
(Ky.)  302,  Avherein  it  is  said  that  after 
the  creditor's  demand  is  established 
by  the  determination  of  a  court  of 
law,  "  the  court  of  chancery,  acting 
within  the  acknowledged  limits'of  its 
jurisdiction,  will  search  out  the  fraud 
and  clear  away  all  obstructions  to  the 
eiTectual  execution  of  the  judgment;  " 
Haston  v.  Castner,  31  N.  J.  Eq. 
697,  wherein  the  court  says  that  there 
is  quite  an  array  of  decisions  lo  the 
eflfect  that  a  judgment  is  necessary, 
and  that  "upon  an  examination  of 
these  cases  it  will  be  found  that  the 
reason  given  in  them,  while  the  gen- 
eral creditor  is  excluded  from  such  a 
course  of  relief,  is  that  his  debt,  until 
entered  of  record,  is  no  charge  or  lien 
upon  the  property  alleged  to  have  been 
illegally  transferred;"  Oakley  v. 
Pound,  14  N.  J.  Eq.  178,  wherein 
Green,  Ch.,  says:  "The  real  ground 
for  not  sustaining  the  bill  of  a  gen- 
eral creditor  for  relief  against  the 
fraudulent  disposition  of  his  debtor's 
property,  is  that  the  debt  is  no  charge 
or  lien  upon  the  property  of  the 
debtor." 

To  the  same  effect,  and  in  support 
of  the  reasons  given  in  the  text,  are 
the  following  cases :  Swayze  v. 
Swayze,  9  N.  J.  Eq.  273;  Moore  v. 
Ragland,  74  N.  Car.  343;  Storm  v. 
Waddell,  2  Sandf.  Ch.  (V.  Y.)  494.  In 
the  last  case  Sandford,  V.  Ch.,  states 
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As  said  by  Chancellor  Kent  :^  "The  reason  of  the  rule  seems  to 
be,  that  until  the  creditor  has  established  his  title  he  has  no  right 
to  interfere,  and  it  would  lead  to  an  unnecessary,  and  perhaps  a 
fruitless  and  oppressive,  interruption  of  the  exercise  of  the  debtor's 
rights.  Unless  he  has  a  certain  claim  upon  the  debtor,  he  has  no 
concern  with  his  frauds."  ^ 

(2)  As  Prerequisite  to  Obtaining  Injunction. — Another  well- 
settled  rule  is,  that  a  creditor  at  large  has  no  right  to  interfere 
with  the  debtor  in  the  disposition  of  his  property,  and  equity,  in 
general,  will  not  grant  an  injunction  against  contemplated  fraudu- 
lent conveyances,  unless  the  creditor  has  first  recovered  a  judg- 
ment.* 


with  great  perspicuity  the  distinction 
between  the  grounds  upon  which 
chancery  entertains  bills,  on  the  one 
hand  to  set  aside  fraudulent  convey- 
ances of  land,  and  on  the  other  to  sub- 
ject equitable  interests  and  choses  in 
action. 

1.  Wiggins  V.  Armstrong,  2  Johns. 
Ch.  (N.  Y.)  144.  See  also  McKibben 
V.  Barton,  i  Mich.  213,  and  Young  v. 
Frier,  9  N.  J.  Eq.  465,  wherein  Chan- 
cellor Kent  is  quoted.  See  further 
Dozier  v.  Dozier,  i  Dev.  &  B.  Eq. 
(N.  Car.)  107. 

2.  Stalngency  of  the  Rule. — The  rule 
requiring  a  judgment  as  a  prerequisite 
to  a  suit  to  set  aside  a  fraudulent  con- 
veyance has  been  characterized  by 
Deady,  J.,  in  Hahn  v.  Salmon,  20  Fed. 
Rep.  801,  as  a  technical  and  arbitrary 
one  w^hich  is  not  to  be  regarded  as  in- 
flexible, and  whose  maintenance  is  not 
of  more  importance  than  the  ends  of 
justice. 

See  also  National  Tradesmen's  Bank 
V.  Wetmore,  124  N.  Y.  249,  wherein 
Bradley,  J.,  says  :  "  This  rule  is  not  so 
unrelenting  as  to  deny  to  a  party  the 
interposition  of  the  equity  powers  of 
the  court,  when  the  situation  is  such  as 
to  render  impossible  the  aid  of  a  court 
of  law  to  there  talf.e  the  preliminary 
steps  and  produce  what  ordinarily 
may  be  treated  as  the  condition  pre- 
cedent to  the  application  for  equitable 
relief." 

See  further,  infra,  9,  Insolvency  of 
Debtor  as  Excuse  for  Not  Exhausting 
Legal  Remedies^  and  10,  Nonresi- 
dence  of  Debtor  as  Excuse  for  Not 
Exhausting  Legal  Remedies. 

3.  Cubbedge  v.  Adams.  42  Ga.  124; 
Peyton  v.  Lamar,  42  Ga.  131 ;  Bigelow 
V.  Andress,  31  111.  322;  Clark  t'.  Ray- 
mond, 84  Iowa  251  ;Buchanan  ^'. Marsh, 


17  Iowa  494;  Balls  v.  Balls, 69  Md.388; 
Hubbard  -'.  Hubbard,  14  Md.  356;  Uhl 
V.  Dillon,  10  Md.500;  Rich  v.  Levy, 16 
Md.  74,  follo-ving  Uhl  v.  Dillon,  10 
Md.50o;Spitz  v.  Kerfoot,  42  Mo.  App. 
77;  Oakley  v.  Pound,  14  N.  J.  Eq.  178, 
wherein  it  is  said  that  "the  complain- 
ant must  have  a  lien  by  judgment  and 
execution  or  by  attachment  to  author- 
ize him  to  ask  for  the  aid  of  a  court  of 
equity;"  Young  v.  Frier,  9  N.  J.  Eq. 
465,  wherein  it  was  determined  that  a 
creditor  at  large  was  not  entitled  to 
interfere  with  a  judgment  creditor 
even  if  the  debtor  and  such  judgment 
creditor  were  practicing  the  grossest 
fraud  ;  Edgar  x\  Clevenger,  3  N.  J.  Eq. 
258,464,  2N.  J.  Eq.  258;  Hunt  v.  Field, 
9  N.  J.  Eq.  36;  Melville  v.  Brown,  16 
N.  J.  L.  363;  Brooks  v.  Stone,  11  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  220;  Moran 
V.  Dawes,  Hopk.(N.  Y.)  365  ;  Reubens 
V.  Joel,  13  N.  Y.  488.  affirmed  sub  nom. 
Neustadt  7'.  Joel,  2Duer(N.  Y.)  530; 
Bowry  t;.  Odell,  4  Ohio  St.  623, wherein 
it  is  said  that  a  bill  to  enjoin  the  dis- 
position by  the  debtor  of  his  property 
before  a  judgment  has  been  obtained 
is  the  creature  of  statute ;  Artman  v. 
Giles,  155  Pa.  St.  409;  Stewart  v. 
Fagan,  2  Woods  (U.  S.)  211^;  Rhodes 
V.  Cousins,  6  Rand.  (Va.)  188;  North 
Hudson  Mut.  Bldg.,  etc.,  Assoc,  v. 
Childs,  86  Wis.  292  citing  Reubens, 
V  Joel,  13  N.  Y.  488;  Montague  z'.  Hor- 
ton,  12  Wis.  606. 

The  Argument  against  Allowing  an  In- 
junction at  the  suit  of  a  creditor  at 
large  is  that  the  practice  would  be 
svisceptible  of  enormous  abuse  if  every 
suspicious  or  unscrupulous  self-assert- 
ed creditor  might,  without  any  proof 
of  his  own  claim,  arrest  the  regular 
process  of  law,  and  tie  the  hands  of 
the  debtor  and  his  bona  fide  creditors. 
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(3)  Suits  to  Reach  Property  Fraudulently  Purchased  in  Name 
of  Volunteer. — The  recovery  of  a  judgment  at  law  is  necessary 
before  resorting  to  equity  to  reach  property  which  the  debtor  has 


by  vague  and  general  charges  of  fraud 
and  collusion.  Per  Mitchell,  J.,  in  Art- 
man  V.  Giles,  155  Pa.  St.  409. 

See  also,  to  the  same  effect.  Young  v. 
Frier,  9  N.  J.  Eq.  465;  Batchelder  v. 
Altheimer,  10  Mo.  App.  181,  wherein 
Bakewell,  J.,  said  :  "The  courts  cannot, 
at  the  instance  of  a  creditor  at  large, 
restrain  a  debtor  in  the  enjoyment  and 
disposition  of  his  property.  To  do  so 
would  open  a  wide  door  for  much  mis- 
chief, making  the  rights  of  the  citizen 
dependent  on  the  uncertain  discretion 
of  judges  instead  of  the  well-defined 
rules  of  law." 

The  Institution  of  an  Action  at  Law 
against  the  debtor  does  not  entitle  the 
creditor  to  an  injunction.  Brooks  v- 
Stone,  II  Abb.  Pr.  (N.  Y.  Stipreme 
Ct.)  220;  Phelps  V.  Foster,  18  111.  309. 

Recovery  of  Verdict. — Even  after  the 
recovery  of  a  verdict,  but  before  judg- 
ment has  been  perfected,  the  creditor 
is  not  entitled  to  an  injunction  against 
the  disposition,  by  the  debtor,  of  his 
property.  Moran  v.  Dawes,  Hopk. 
(N.  Y.)  365.  In  this  case  the  de- 
fendant, after  the  recovery  of  a 
verdict,  advertised  "the  sale  of  the 
whole  of  his  real  property  at  pub- 
lic auction,  and  the  court  said : 
■'The  case  *  *  *  does  not  rest  upon 
the  doctrines  concerning  fraudulent 
conveyances.  The  defendant  is  about 
to  sell  his  lands  by  public  auction; 
in  order,  as  the  bill  alleges,  to  elude 
the  judgment  which  the  complainant 
may  recover.  The  meditated  fraud 
consists  in  an  intention  not  to  pay 
the  judgment  which  may  be  re- 
covered ;  and  the  conversion  of  the 
defendant's  lands  into  money  may 
prevent  or  impede  the  effect  of  an 
execution  against  his  property.  But 
such  an  intention  does  not  deprive  a 
debtor  of  his  power  of  alienating  to  any 
person  who  may  purchase  in  good 
faith.  *  *  *  Here  is  no  collusion  or 
fraudulent  concert  with  any  person  as  a 
purchaser  or  trustee.  The  sales  which 
the  defendant  is  about  to  make  may  be 
wholly  free  from  anj-  fraud  between 
him  and  the  purchasers.  No  decree 
for  relief  can  be  made  upon  this  bill. 
The  sole  object  of  this  bill  is  the  in- 
junction; and  the  sole  object  of  the 
injunction  is  to  compel  the  defendant 


to  hold  his  lands  until  a  judgment  may 
be  recovered  against  him." 

New  York  Statute.— Code  N.  Y.,  § 
219,  which  provides  that  '"where,  dur- 
ing the  pendency  of  an  action,  it  shall 
appear  by  affidavit  that  the  defendant 
threatens  or  is  about  to  remove  or 
dispose  of  his  property  with  intent  to 
defraud  his  creditors,  a  temporary  in- 
junction may  be  granted  to  restrain 
such  removal  or  disposition,"  author- 
izes such  relief  in  "  the  single  case 
where,  pending  a  suit  in  which  judg- 
ment is  about  to  be  recovered,  the  de- 
fendant threatens  or  in  some  wav 
manifests  an  intent  to  place  his 
property  beyond  the  reach  of  an  exe- 
cution," and  if  the  fraud  has  been 
already  perpetrated  the  creditor  is 
left  to  the  remedies  previously  exist- 
ing. Reubens  -'.  Joel,  13  N.  Y.  488, 
affirmed  sub  nom.  Neustadt  v.  Joel,  2 
Duer  (N.  Y.)  530,  wherein  the  com- 
plaint alleged  that,  before  the  com- 
mencement of  the  action  the  plaintiff 
had  made  a  fraudulent  assignment, 
and  a  prayer  for  an  injunction  to  re- 
strain an  auctioneer  from  selling  a 
portion  of  the  property  so  conveyed 
was  denied.  Overruling-yiott  v.  Dunn^ 
10  How.  Pr.  (N.  Y.  Supreme  Ct.)  225. 
Followed  in  Brooks  z\  Stone,  11 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  220, 
wherein,  before  the  commencement  of 
the  plaintiff's  action,  the  defendant 
had,  as  alleged,  confessed  a  judgment 
in  fraud  of  the  rights  of  creditors. 
Although  the  plaintiff  had  attaclied 
real  property  which  was  about  to  be 
sold  under  such  judgment,  the  court  re- 
fused to  enjoin  the  sale.  Cited  and 
approved  in  New  York  Ice  Co.  v. 
North  Western  Ins.  Co.,  12  Abb.  Pr. 
(N.  Y.  Ct.  App.)  414. 

Ohio  Statute. — Act  Ohio  Feb.  25, 
1848,  amendatory  of  Ch.  Prac.  Act  of 
1831  (46  Ohio  Laws  96),  authorized 
the  filing  of  a  bill  to  enjoin  the  debtor 
from  disposing  of  his  property  pend- 
ing an  action  at  law  and  before  judg- 
ment. The  pendency  of  the  action  at 
law  was  indispensable  to  authorize  the 
filing  of  such  a  bill,  and  the  action 
could  not  be  considered  as  pending 
until  process  had  been  issued.  Bowry 
V.  Odell,  4  Ohio  St.  623. 

Wisconsin  Statute. — Rev.  Stat.  Wis.» 
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purchased  and   fraudulently  procured  to  be  conveyed  to  a  third 
person.* 

(4)  Statutes  Authorising  Suits  by  Creditors  at  Large. — In  Ala- 
bama, Arkansas,  Indiana,  Maryland,  Mississippi,  North  Carolina, 
Tennessee,  Virginia,  and  West  Virginia,  statutes  have  been  enacted 
dispensing  with  the  recovery  of  a  judgment  before  resorting  to 
equity  to  set  aside  fraudulent  conveyances  ;  and  in  South  Caro- 
lina a  creditor  at  large  is  permitted  to  attack,  as  fraudulent^ 
assignments  for  the  benefit  of  creditors.^ 


§  2774,  authorized  the  court  to  grant 
an  injunction  pending  the  suit  when 
the  defendant  threatens  or  is  about  to 
make  a  fraudulent  conveyance.  "The 
injunction  contemplated  by  this  sec- 
tion is  only  by  way  of  provisional 
remedy,  and  *  *  *  one  cannot  be 
made  a  party,  against  whom  no  cause 
of  action  is  shown  to  exist,  simply  for 
the  purpose  of  restraining  his  conduct 
by  injunction;  and  as  to  property 
already  fraudulently  conveyed  *  *  * 
no  injunction  can  go  against  the 
grantee  where  the  plaintiff  is  merely 
a  creditor  at  large  of  the  grantor." 
North  Hudson  Mut.  Bldg.,  etc.,  Assoc. 
V.  Childs,  86  Wis.  292. 

Rights  of  Attaching  Creditors. — As  to 
whether  a  creditor  who  has  levied  an 
attachment  is  entitled  to  an  injunc- 
tion, see  infra,  VII.,  11. 

1.  Griffin  v.  Nitcher,  57  Me.  270; 
Webster  v.  Clark,  25  Me.  313 ;  Over- 
rrire  v.  Haworth,  48  Minn.  372,  and 
Massey  v.  Gorton,  12  Minn.  145;  in 
which  two  latter  cases  it  was  deter- 
mined that  the  trust  resulting  in  favor  of 
creditors,  under  Gen.  Stat.  Minn.  1878, 
c.  43,  §§  7,  8,  where  a  debtor  purchases 
land  in  the  name  of  another,  is  not  en- 
forceable at  the  suit  of  simple  contract 
creditors.  See  also,  in  support  of  the 
necessity  for  a  judgment  in  such  cases, 
Farned  r.  Harris,  11  Smed.  &  M. 
(Miss.)  366;  Haggerty  v.  Nixon,  26  N. 
J.  Eq.  42 ;  Scoville  v.  Halladay,  16 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  43; 
Clark  V.  Strong,  16  Ohio  318. 

See  further  Gray  t'.  Chase,  57  Me. 
558,  wherein  a  creditor,  having  recov- 
ered a  judgment,  made  a  levy  under 
Rev.  Stat.  Me.,  c.  61,  §  i,  upon  land 
which  the  debtor  had  procured  to  be 
conveyed  to  his  wife,  and  filed  a  bill 
against  the  debtor  and  his  wife  to  com- 
pel them  to  make  title. 

Character  of  Action. — An  action  to 
reach  property  paid  for  by  a  debtor  and 
conveyed  to  a  volunteer  is  not  an  action 


to  set  aside  a  fraudulent  conveyance, 
and  is  not  in  aid  of  a  judgment,  but  is 
treated  as  one  to  reach  equitable  assets 
of  the  debtor.  Farned  v.  Harris,  11 
Smed.  &  M.  (Miss.)  366;  Scoville  v. 
Halladay,  16  Abb.  N.  Cas.  (N.  Y.  Su- 
preme Ct.)  43. 

2.  Alabama. —  Code.  1886,  §  3544 
(Code  1876,  §  3886),  provides  as  fol- 
lows :  "A  creditor  without  a  lien  may 
file  a  bill  in  chancery  to  discover,  or  ta 
subject  to  the  payment  of  his  debt,  any 
property  which  has  been  fraudulently 
transferred  or  conveyed,  or  attempted 
to  be  fraudulently  transferred  or  con- 
veyed, by  his  debtor."  Reynolds  v. 
Welch,  47  Ala.  200;  Todd  v.  Neal,  49. 
Ala.  275  ;  Crawford  v.  Kirksey,  50  Ala. 
590;  Lide  -'.  Parker,  60  Ala.  165  ;  Evans 
V.  Welch,  63  Ala.  250;  Lehman  v. 
Meyer,  67  Ala.  396;  Bromberg  v. 
Heyer,  69  Ala.  22 ;  Weis  v.  Goetter,  72^ 
Ala.  259;  Zelnicker  v.  Brigham,  74 
Ala.  598 ;  Jones  v.  Massey,  79  Ala.  370 ; 
Carter  v.  Coleman,  82  Ala.  177;  Ruse 
V.  Bromberg,  88  Ala.  619;  Jones  v. 
Smith,  92  Ala.  455;  Freider  v.  Lien- 
kauff,  92  Ala.  469;  McGhee  v.  Import- 
ers', etc.,  Nat.  Bank,  93  Ala.  192  ;  Gib- 
son V.  Trowbridge  Furniture  Co.,  93, 
Ala.  579. 

Arkansas. — Act  March  31,  1887  (Acts 
1887,  p.  193),  provides  that,  "in  suits 
to  set  aside  fraudulent  conveyances, 
and  to  obtain  equitable  garnishments, 
it  shall  not  be  necessary  for  the  plain- 
tiff to  obtain  judgment  at  law  in  order 
to  prove  insolvency,  but  in  such  cases 
insolvency  may  be  proved  by  any  com- 
petent testimony,  so  that  only  one  suit 
shall  be  necessary  in  order  to  obtain 
the  proper  relief."  Riggin  v.  Hillard, 
56  Ark.  476;  McFadden  v.  Hilliard 
(Ark.  1892),  20  S.  W.  Rep.  404. 

In  Indiana,  a  creditor  at  large  is  per- 
mitted, in  an  action  to  recover  his 
debt,  to  assail  fraudulent  conveyances 
made  by  the  debtor,  under  Rev.  Stat. 
1881,  §  280,  providing  that,   when  the 
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Construction  Statutes. — Such  statutes  authorizing  creditors  at  large 
to  file  bills  to  attack  fraudulent  conveyances  abrogate  wholly  the 
preexisting  rule  requiring  the  creditor  to  have  a  judgment, ^  and 
should  be  liberally  construed  so  as  to  effect  the  objects  designed 


action  arises  out  of  contract,  the 
plaintiff  may  join  such  other  matters 
in  his  complaint  as  may  be  necessary 
for  a  complete  remedy  and  a  speedy 
satisfaction  of  his  judgment.  Love  v. 
Mikals,  II  Ind.  227;  Wood  v.  Ostram, 
29  Ind.  177;  Frank  v.  Kessler,  30  Ind. 
8;  Lindley  v.  Cross,  31  Ind.  106; 
Field  V.  Holzman,93  Ind.  205;  Phelps 
V.  Smith,  116  Ind.  400;  Bowen  v. 
State,  121  Ind.  237;  Hamilton  v.  Bar- 
ricklow,  96  Ind.  401 ;  Barnes  v.  Sam- 
mons,  128  Ind.  596. 

Maryland. — Act  1835,  c.  380,  §2,  pro- 
vides "that  in  no  case  of  a  proceed- 
ing in  equity   to   vacate  any  convey- 
ance,  or   contract,    or    other    act    as 
fraudulent  against  creditors,   shall    it 
be  necessary  for  any   creditor  or  cred- 
itors, plaintiff    or    plaintiffs,     in    the 
cause,  to  have  obtained  a  judgment  on 
his    demand    in    order    to    the    relief 
sought."  Balls  V.   Balls,  69  Md.   388 
Hut)bard    v.    Hubbard,    14   Md.    356 
Sanderson  v.  Stockdale,  11  Md.  568 
Uhl  V.  Dillon,  10  Md.  500. 

Mississippi. — Code,  §  1843,  provides 
that  chancery  courts  "shall  have  juris- 
diction of  bills  exhibited  by  creditors, 
who  have  not  obtained  judgments  at 
law,  or,  having  judgments,  have  not 
had  executions  returned  unsatisfied,  to 
set  aside  fraudulent  conveyances  of 
property,  or  other  devices  resorted  to 
for  the  purpose  of  hindering,  delaying 
or  defrauding  creditors  ;  and  may  sub- 
ject the  property  to  the  satisfaction  of 
the  demands  of  such  creditors,  as  if 
complainant  had  a  judgment  and  exe- 
cution thereon  returned  'no  property 
found.' ''  Citizens'  Mut.  Ins.  Co.  v. 
Ligon,  59  Miss.  316;  McBride  v.  State 
Revenue  Agent,  70  Miss.  716. 

North  Carolina. — Ord.  June  23,  1866, 
§  18,  authorized  any  creditor,  without 
obtaining  a  judgment  at  law,  to  file  a 
bill  in  equity  to  set  aside  fraudulent 
conveyances.  Carr  v.  Fearington,  63 
N.  Car.  560.  See  also  Roberts  v. 
Lewald,  107  N.  Car.  305;  Hancock  v. 
Wooten,  107  N.  Car.  9;  Dawson  Bank 
V.  Harris,  84  N.  Car.  206;  and  LeDuc 
V.  Brandt,  no  N.  Car.  289,  holding 
that  the  blending  of  law  and  equity, 
and  the  commission  of  legal  and 
-equitable  powers  to  a  single  tribimal. 


abrogated  the  rule  that  had  previously 
existed  requiring  a  creditor  to  exhaust 
his  remedies  at  law  before  proceeding 
in  equity. 

South  Carolina. — Gen.  Stat.,  ^  2016, 
provides  as  follows  :  "  Whenever  any 
debtor  shall  assign  his  or  her  property 
for  the  benefit  of  his  or  her  creditors, 
it  shall  and  may  be  laAvful  for  any 
creditor  or  creditors,  *  *  *  to  insti- 
tute proceedings  against  the  said 
debtor  or  assignee,  *  *  *  either  to 
attack  and  set  aside  the  said  deed  of 
assignment,  or  to  enforce  the  pi-o- 
visions  thereof,  or  for  any  purpose 
whatever,  without  first  obtaining  and 
entering  up  judgment  against  the  said 
debtor,"  etc.  Pelzer  v.  Hughes,  27 
S.  Car.  408. 

Tennessee. — Mill.  &  V.  Code,  §  5031 
(Act  1852,  c.  365).  Harrison  v.  Hal- 
luni,  5  Coldw.  (Tenn.)  525  ;  Armstrong 
V.  Croft,  3  Lea  (Tenn.)  191 ;  Brooks 
V.  Gibson,  7  Lea  (Tenn.)  274;  McBee 
t'.  Bearden,  7  Lea  (Tenn.)  733;  Allum 
V.  Stockbridge,  8  Baxt.  (Tenn.) 
356. 

Virginia. — Code  1887,  §  2460  (Code 
1873,  c.  175,  §  2),  provides  as  follows: 
"A  creditor,  before  obtaining  a  judg- 
ment or  decree  for  his  claim,  may 
institute  any  suit  which  he  might  in- 
stitute after  obtaining  such  judgment 
or  decree,  to  avoid  a  gift,  conveyance, 
assignment,  or  transfer  of,  or  charge 
upon,  the  estate  of  his  debtor,  de- 
clared void  by  either  of  the  two  pre- 
ceding sections  [relative  to  fraudulent 
conveyances] ;  and  he  may  in  such  suit 
have  all  the  relief,  in  respect  to  said 
estate,  which  he  would  be  entitled  to 
after  obtaining  a  judgment  or  decree 
for  the  claim  which  he  may  be  entitled 
to  recover,"  etc.  Ewing  -'.  Fergu- 
son, 33  Gratt.  (Va.)  548;  Wallace  v. 
Treakie,  27  Gratt.  (Va.)  479;  John- 
ston V.  Straus,  26  Fed.  Rep.  68. 

West  Virginia. — Code,  c.  133,  §  2,  con- 
tains substantially  the  same  provi- 
sions as  Code  Va.,  ^  2460,  supra.  Tuft 
V.  Pickering,  28  W.  Va.  330;  Wat- 
kins  t'.  Wortman,  19  W.  Va.  82. 

See  also  supra.  Blending  of  La-w 
and  Equity  iti  One  yurisdiction,  p.  465. 

1.  Lehman  v.  Meyer,  67  Ala.  396; 
Riggin  -'.  Hillard,  56  Ark.  476. 
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by  them.i  They  are  not  so  confined  in  their  meaning  as  to 
render  their  benefits  available  only  to  the  persons  who  originally 
extended  the  credit  and  authorize  the  bills  to  be  filed  by 
assignees.* 

Unless  the  statute  expressly  requires  it,  it  is  immaterial  that 
the  bill  does  not  ask  &  discovery.*  But  they  do  not  authorize 
the  filing  of  a  bill  before  the  maturity  of  the  debt,*  nor  do  they, 
unless  it  is  expressly  so  provided,  authorize  a  bill  to  enjoin  a 
contemplated  disposition  by  the  debtor  of  his  property.'^ 

United  States  Courts  require  creditors  to  have  judgments,  notwith- 
standing statutes  of  the  states  in  which  such  courts  are  sitting, 
dispensing  with  judgments.® 

c.  Suits  to  Subject  Property  Not  Reachable  by  Execu- 
tion— (i)  In  General. — Another  class  of  cases  in  which  the  recov- 
ery of  a  judgment  is  necessary  before  filing  the  bill,  is  where  the 
creditor  seeks  satisfaction  of  his  demand  out  of  equitable  assets 
and  choses  in  action  of  the  debtor,  which  are  not  reachable  by  an 
execution.'^ 


In  this  latter  case  it  is  said  that  the 
effect  of  the  statute  is  "to  dispense 
with  the  useless  delay  and  expense  in- 
cident to  obtaining  a  judgment  which 
it  is  known  in  advance  will  prove  fruit- 
less." See  also  Citizens'  Mut.  Ins. 
Co.  V.  Ligon,  59  Miss.  316. 

1.  Jones  V.  Smith,  92  Ala.  455;  Rig- 
gin  V.  Hillard,  56  Ark.  476. 

2.  Jones  v.  Smith,  92  Ala.  455; 
Ruse  -'.  Bromberg,  88  Ala.  619. 

3.  Zelnicker  v.  Brigham,  74  Ala. 
c;98,  wherein  it  was  determined  that  a 
bill  filed  under  Code  Ala.  1876,  §  3886, 
need  not  ask  discovery,  although  the 
three  sections  immediately  preceding 
that  section  relate  to  bills  of  dis- 
covery. 

4.  McGhee  v.  Importers',  etc.,  Nat. 
Bank,  93  Ala.  192 ;  Freider  v.  Lien- 
kauflf,  92  Ala.  469;  Gibson  v.  Trow- 
bridge Furniture  Co.,  93  Ala.  579; 
Jones  -'.  Massey,  79  Ala.  370. 

5.  Balls  V.  Balls,  69  Md.  388;  Hub- 
bard V.  Hubbard,  14  Md.  356;  Uhl  i>. 
Dillon,  10  Md.  500. 

6.  Scott  V.  Neely,  140  U.  S.  106; 
Atlanta,  etc.,  R.  Co.  v.  Western  R. 
Co.,  2  U.  S.  App.  227.  See  also 
Cates  V.  Allen,  149  U.  S.  451;  in 
which  case  it  was  determined  that  a 
Circuit  Court  of  the  United  States 
could  not  entertain  jurisdiction,  al- 
though the  bill  had  been  originally 
filed  in  a  state  court,  and  under  the 
state  statute  the  filing  of  the  bill  cre- 
ated a  lien.  These  decisions  recognize 
the    general  proposition  that  United 


States  courts  will  enforce  new  equita- 
ble rights  created  by  the  states ;  but 
lay  down  the  rule  that  the  enforce- 
ment thereof  must  not  impair  any 
right  conferred  by  the  constitution  or 
laws  of  the  United  States;  and  bills 
by  creditors  at  large,  notwithstanding 
such  state  statutes,  are  not  entertained, 
because  the  constitution  entitles  the 
defendant  to  a  trial  by  jury,  and  the 
Judiciary  Act  (Rev.  Stat. U.  S.,  §  723), 
provides  that  suits  in  equity  shall  not 
be  sustained  in  any  case  where  plain, 
adequate  and  complete  remedy  is  ob- 
tainable at  law. 

7.  Alabama. — Watts  7'.  Gayle,  20'Ala. 
817;  Smith  V.  Moore,  35  Ala.  76;  Van- 
degraaflf  v.  Medlock,  3  Port.  (Ala.) 
389;  Roper  V.  McCook,  7  Ala.  319; 
Rugely  -'.  Robinson,  10  Ala.  702. 

Colorado.  —  Hood  f.  Saunders,  11 
Colo.  106;  Burdsall  r.  Waggoner,  4 
Colo.  256;  Allen  v.  Tritch,  5  Colo. 
222. 

Florida.  —  Robinson  v.  Springfield 
Co.,  21  Fla.  203. 

Illinois. — Durand  --.  Gray,  129  111.  9; 
Winslow  t\  Leland,  128  111.  304,  338; 
Anderson  -'.  Hawhe,  115  111.  33;  Mo- 
shier  V.  Meek,  80  111.  79;  Bigelow  v. 
Andress,  31  111.  222;  Ishmael  v.  Par- 
ker, 13  111.  324;  Fusze  V.  Stern,  17 
111.  App.  429.  See'  also  Miller  v.  Da- 
vidson, 8  111.  518,  wherein  the  doctrine 
is  recognized. 

Indiana. — Mitchell  v.  Jones,  2  Ind. 
39,  wherein  the  right  of  a  creditor  at 
large    ta   maintain   a   bill   to   subject 
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Eeasons  for  Eequiring  Judgment. — A  judgment  in  such  cases  IS  nec- 
essary, where  the  remedy  exists  independently  of  statute,  not 
only  for  the  purpose  of  showing  that  the  complainant's  claim  has 
been  adjudicated,  but  for  the  further  reason  that  the  creditor 
must  show  by  the  issuance  of  an  execution,  and  its  return  unsat- 
isfied, that  he  is  remediless  at  law;  and  statutes  expressly  confer- 
ring jurisdiction  to  entertain  such  bills,  with  few  exceptions, 
require  the  recovery  of  a  judgment.* 

(2)  Under  Statutes. — In  a  few  states  the  right  to  file  such  bills 
without  first  recovering  a  judgment  is  conferred  by  statute.* 


•equitable  interests  of  the  debtor  in 
land  was  denied. 

Kentucky. — Scott  v.  Wallace,  4  J.  J. 
Marsh.  (Ky.)  654.  See  also  Robinson 
V.  West,  14  13.  Mon.  (Ky.)  3,  wherein 
it  is  determined  that  "  a  creditor  can- 
not come  into  a  court  of  equity  to  have 
a  mortgage,  executed  by  his  debtor  to 
another  person,  foreclosed,  unless  he 
has  obtained  a  judgment  for  his  debt." 

Maine. — Baxter  v.  Moses,  77  Me.  465  ; 
Griffin  v.  Nitcher,  57  Me.  270;  Howe 
V.  Whitney,  66  Me.  17. 

Massachusetts. — Weil  v.  Raymond, 
142  Mass.  206;  Carver  v.  Peck,  131 
Mass.  291.  See  also  Thornton  v.  Mar- 
ginal Freight  R.  Co.,  123  Mass.  32, 
wherein  it  was  said:  "A  court  of 
equity  has  no  general  jurisdiction  of  a 
bill  by  a  single  creditor  who  has  not 
recovered  a  valid  judgment  against 
his  debtor,  *  *  *  to  apply  to  the  pay- 
ment of  his  debt  property  of  the  debtor 
in  the  hands  of  a  third  party." 

Michigan.  —  Smith  v.  Thompson, 
Walk.  (Mich.)  i;  Trask  v.  Green,  9 
Mich.  358. 

Mississippi. — Fleming  v.  Grafton,  54 
Miss.  79;  Pulliam  v.  Taylor,  50  Miss. 
551,  citing  Farned  v.  Harris,  11 
Smed.  &  M.  (Miss.)  366,  and  Brown 
V.  State  Bank,  31  Miss.  458.  See  also 
Mizell  V.  Herbert,  12  Smed.  &  M. 
(Miss.)  547,  wherein  the  creditor 
sought  payment  out  of  his  debtor's 
distributive  share  in  the  estate  of  a 
decedent. 

New  York. — Briggs  v.  Oliver,  68  N. 
Y.  336;  Thurber  v.  Blanck,  50  N.  Y. 
80;  Field  z\  Chapman,  13  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  320,  22  How.  Pr. 
(N.  Y.)  329,  affirmed  15  Abb.  Pr. 
(N.  Y.)  434,  24  "How.  Pr.  (N.  Y.)463; 
Genesee  River  Nat.  Bank  v.  Mead, 
18  Hun  (N.  Y.)  303.  See  also  the 
following  early  New  York  decisions 
recognizing  the  necessity  for  a  judg- 
ment in  such  cases :    Beck  v.  Burdett, 
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I  Paige  (N.  Y.)  308;  Child  v.  Brace, 
4  Paige  (N.  Y.)  309. 

North  Carolina. — Bethell  v.  Wilson, 
I  Dev.  &  B.Eq.  (N.  Car.)  610;  Frost f. 
Reynolds,  4  Ired.  Eq.  (N.  Car.)  494; 
Donaldson  v.  State  Bank,  i  Dev.  Eq, 
(N.  Car.)  103,  wherein  Henderson, 
C.  J.,  says:  "Nothing  is  clearer  than 
that  a  mere  creditor  cannot  pursue  his 
debtor's  property  in  the  hands  of  a 
third  person."  See  also  Hook  v. 
Fentress,  Phil.  Eq.  (N.  Car.)  229. 

Ohio. — Horst  V.  Dague,34  Ohio  St. 
371;  Clark  -•.  Strong,  16  Ohio  318; 
Hays  -•.  New  Baltimore,  etc., Turnpike, 
etc.,  Co.,  I  Handy  (Ohio)  281. 

Rhode  Island. — Ginn  -'.  Brown,  14  R. 
I.  524,  wherein  the  object  of  the  bill 
was  to  reach  an  interest  of  the  debtor 
in  the  estate  of  his  deceased  father. 

Tennessee. —  McKeldin  v.  Gouldy, 
91  Tenn.  677. 

Virginia.  — Armstrong  v.  Pitts,  13 
Gratt.  (Va.)  235.  See  also  Mark- 
ham  c'.   Guerrant,  4  Leigh   (Va.)  279. 

Wisconsin. — Goss  v.  Lester,  i  Wis. 
52,  wherein  the  doctrine  is  recognized. 

United  States. — Smith  v.  Fort  Scott, 
etc.,  R.  Co.,  99  U.  S.  398,  wherein  the 
object  of  the  bill  was  to  subject  a  chose 
in  action  of  the  debtor.  It  was  de- 
termined that  the  recovery  of  a  judg- 
ment at  law  by  the  complainant  was  a 
prerequisite,  although  it  was  alleged 
in  the  bill  that  the  debtor  was  insol- 
vent. 

Suits  to  Reach  Property  Fraudulently 
Purchased  in  Name  of  Volunteer  — As  to 
the  necessity  of  first  recovering  a 
judgment  at  law  where  the  object  of  the 
bill  is  to  reach  property  which  the 
debtor  has  paid  for  and  procured  to  be 
conveyed  to  another,  see.«w/'/-ff,p.  474. 

1.  See  supra,  What  Property  Reach- 
able, p.  439;  and  infra,  6,  Isstiajice 
of  Execution  and  Return  of  Nulla 
Bona. 

2.  Alabama. — Code,  §  3544  et  seq., 
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Statutes  authorizing  creditors  who  have  not  obtained  judg- 
TTient  to  file  bills  to  set  aside  fraudulent  conveyances^  do  not  author- 
ize them  to  file  bills  to  reach  equitable  assets  in  cases  where  there 
are  no  allegations  of  fraud.* 

d.  Suits  by  Creditors  of  Decedents — (i)  Administration 
Suits  Generally. — In  nearly  all,  if  not  all,  of  the  United  States, 
proceedings  for  the  distribution  of  the  assets  of  decedents  are 
regulated  by  statutes  which  differ  widely  in  their  provisions;  and 
it  is  impossible  to  lay  down  any  rule  as  to  the  steps  which  are 
prerequisite  to  a  suit  in  equity  to  reach  such  assets.  It  may  be 
said,  however,  that  in  general,  before  filing  a  bill  for  an  account- 
ing and  for  a  sale  of  the  decedent's  land  in  the  event  that  the 
personal  assets  shall  prove  insufficient,  it  is  not  necessary  to 
recover  a  judgment.^ 


as  amended  by  Act  1888-89,  P-  96> 
authorizes  a  simple  contract  cred- 
itor to  file  a  bill  in  chancery  to  dis- 
cover and  reach  property  of  the  debtor 
which  has  been  fraudulently  con- 
veyed, and  other  assets  of  the  debtor. 
Sweetzer  v.  Buchanan,  94  Ala.  574. 

In  Arkansas,  it  is  provided  by  stat- 
ute (Act  March  31,  1887),  that  in  suits 
to  set  aside  fraudulent  conveyances, 
"and  to  obtain  equitable  garnish- 
ments," it  shall  not  be  necessary  for  the 
plaintiff  to  obtain  a  judgment  at  law, 
etc.  In  Riggin  v.  Hillard,  56  Ark.  476, 
followed  .in  McFadden  v.  Milliard 
(Ark.  1892),  20  S.  W.  Rep.  404,  it  was 
determined  that  a  suit  seeking  satis- 
faction of  a  debt  out  of  a  fund  dvie  to 
the  debtor  upon  a  contract,  was  within 
the  statute,  and  that  recovery  of  a 
judgment  by  the  plaintiff  was  not  a 
prerequisite,  the  court  saying:  "Every 
equitable  proceeding  wherein  a  rem- 
edy is  devised  to  apply  the  debt  of  a 
third  person  to  the  extinguishment 
of  the  plaintiff's  demand  against  his 
debtor,  is  a  suit  for  an  equitable  gar- 
nishment." 

In  Massachusetts,  a  bill  may  be  filed 
under  Gen.  Stat.,  c.  113,  §  2,  cl.  11,  by  a 
creditor  who  has  not  first  exhausted 
his  remedies  at  law,  or  reduced  his 
claim  to  a  judgment,  to  subject  prop- 
erty, within  the  state,  of  a  nonresi- 
dent debtor,  which  cannot  be  come  at 
to  be  taken  by  attachment  or  on  ex- 
ecution. Bresnihan  v.  Sheehan,  125 
Mass.  11;  Tucker  v.  McDonald,  105 
Mass.  423;  Barry  v.  Abbot,  100  Mass. 
396;  Moody  V.  Gay,  15  Gray  (Mass.) 
457;  Sanger  v.  Bancroft,  12  Gray 
(Mass.)  365;  Silloway  v.  Columbia 
Ins.  Co.,  8  Gray  (Mass.)  199;  Crump- 


ton    V.    Anthony,    13    Allen    (Mass.) 

33- 

By  Stat.  1884,  c.  285,  the  foregoing 
statute  was  so  amended  that  property 
may  be  reached  without  regard  to  its 
situation  within  or  without  the  state. 
Wilson  V.  Martin-Wilson  Automatic 
F.  Alarm  Co.,  149  Mass.  24. 

1.  McKeldin  v.  Gouldy,  91  Tenn. 
767. 

2.  Kipper  v.  Glancey,  2  Blackf. 
(Ind.)  356;  O'Brien  v.  Coulter,  3 
Blackf.  (Ind.)  421;  Martin  v.  Dens- 
ford,  3  Blackf.  (Ind.)  295,  wherein  the 
court  says :  "  It  is  true  that  it  is  a  well 
settled  general  principle  that  a  party 
cannot  apply  to  a  court  of  equity,  if 
he  have  a  full  and  complete  remedy  at 
common  law.  To  this  general  and 
salutary  principle  there  are,  however, 
a  few  exceptions,  one  of  which  is, 
where  the  debtor  is  dead,  and  the 
creditor  has  to  proceed  against  his 
heirs,  executors,  or  administrators. 
In  such  cases,  courts  of  equity  have 
concurrent  jurisdiction  with  courts  of 
law;  and  the  creditor  may  elect  into 
which  court  he  will  go." 

To  the  same  effect  are  the  following 
cases : 

Unknown  Heirs  v.  Kimball,  4  Ind. 
546,  wherein  the  foregoing  language 
was  quoted  with  approval ;  Bryer  v. 
Chase,  8  Blackf.  (Ind.)  508;  Gros- 
venor  v.  Austin,  6  Ohio  112,  wherein 
it  is  said  that  "  a  bill  in  chan- 
cery may  be  sustained  at  the  instance 
of  a  creditor,  before  judgment,  to 
compel  the  distribution  of  the  estate 
of  a  decedent,  because  it  is  a  trust;" 
Stiver  v.  Stiver,  8  Ohio  217,  wherein 
the  case  last  cited  was  follo-uied; 
Merchants'  Nat.    Bank   v.    Paine,  13 
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(2)  Fraudulent  Conveyances  by  Decedents, — The  steps  which  the 
creditor  of  a  decedent  must  take  before  he  can  go  into  equity  to 
reach  property  which  the  decedent,  in  his  lifetime,  conveyed  in 
fraud  of  creditors,  are  Hkewise,  to  a  great  extent,  governed  by  the 
statutes  relative  to  the  administration  of  the  estates  of  decedents. 


R.  I.  592,  wherein  it  is  said  by  Durfee, 
C.  J.,  that  "a  creditor  may  proceed  in 
equity  without  first  getting  judg- 
ment at  law,  if  his  debtor  be  dead ;" 
Harmon  v.  Wagener,  33  S.  Car.  487, 
wherein  it  is  said  that  "it  is  quite  clear 
that  a  creditor  may  file  what  is  known 
as  a  'creditors'  bill'  against  the  execu- 
tor of  his  dead  debtor  to  make  him 
account  for  the  estate  in  his  hands, 
without  having  first  obtained  a  judg- 
ment upon  the  law  side  of  the  court, 
and  procured  upon  it  a  return  of  nulla 
bona;''  Tate  v.  Liggat,  2  Leigh  ( Va.)  loi, 
wherein  it  is  said  that  a  creditor  may 
resort  originally  to  a  court  of  equity 
against  his  debtor's  property  in  the 
hands  of  his  heirs  or  personal  repre- 
sentatives; and  Beverly  v.  Rhodes, 
86  Va.  415,  wherein  it  is  said  that  it  is 
well  settled,  both  on  principle  and  au- 
thority, that  a  creditor  at  large  may 
sue  the  personal  representative  in 
equity  for  an  account  of  the  assets  and 
the  payment  of  his  debt.  Citing 
Stephenson  v.  Taverners,  9  Gratt. 
(Va.)  398;  Piedmont,  etc.,  L.  Ins.  Co. 
V.  Maury,  75  Va.  508,  and  Robinson 
V.  Allen,  85  Va.  721. 

In  Board  of  Public  Works  v.  Co- 
hmibia  College,  17  Wall.  (U.  S.)  521, 
Field,  J.,  speaking  of  the  ancient  juris- 
diction of  equity,  says:  "Unless  the 
suit  relate  to  the  estate  of  a  deceased 
person,  the  debt  must  be  ef>tablished 
by  some  judicial  proceeding." 

See  also  the  obiter  dicta  of  Magowan, 
J.,  and  Willard,  P.  J.,  in  Austin  v. 
Morris,  23  S.  Car.  393,  and  Conro  v. 
Port  Henry  Iron  Co.,  12  Barb.  (N. 
Y.)  27,  respectively;  Barb.  Ch.  Pr.,vol. 
2,  p.  149,  being  cited  in  the  last  case  in 
support. of  the  proposition. 

See  further  Ferguson  v.  CroAvson, 
25  Miss.  430.  It  is  there  determined 
that  a  judgment  recovered  against  the 
decedent  in  his  lifetime  need  not  be 
revived  by  scire  facias  before  filing  a 
bill  against  the  heirs,  to  subject  an 
equitable  interest  in  land  which  had 
descended  to  the  heirs,  as  such  revival 
is  necessary  only  where  the  creditor 
Intends  to  resort  to  an  execution  at 
law. 


In  Parsons  v.  Bowne,  7  Paige  (N.Y.) 
354,  it  was  determined  that,  since  un- 
der Rev.  Stat.  N.  Y.  454,  §  42,  heirs  of 
a  decedent  are  not  liable  to  anv  suit  in 
a  court  of  law  where  -the  decedent  left 
no  personal  assets,  a  bill  in  equity 
might  be  filed  against  the  heirs  to  sub- 
ject land  that  had  descended  to  them 
to  the  payment  of  the  complainant's 
demand,  without  first  recovering  judg- 
ment. 

In  the  District  of  Columbia,  the  Or- 
phans' Court  is  competent  lo  allow 
the  claims  of  creditors,  and  to  direct 
the  application  of  the  assets  of  the 
estate;  and  a  bill  in  equity  to  sell 
lands,  and  reach  property  fraudulently 
conveyed  by  the  decedent,  will  not  be 
sustained  where  no  explanation  is 
made  or  attempted  on  the  complain- 
ant's neglect  to  resort  to  that  court. 
Board  of  Public  Works  v.  Columbia 
College,  17  Wall.  (U.  S.)  521. 

Illinois. — Blanchard  v.  Williamson, 
70  111.  647,  wherein  it  .is  said  that  it 
may  be  regarded  as  settled  that  a 
court  of  equity  "will  not  assume  ju- 
risdiction until  the  claimant  shall  have 
exhibited  his  claim  and  had  it  allowed 
in  the  County  Court."  Citing  Arm- 
strong V.  Cooper,  11  111.  561;  Free- 
land  V.  Dazey,  25  111.  294.  See  further 
Hales  V.  Holland,  92  111.  494;  and 
Winslow  V.  Leland,  128  111.  304. 

Michigan.  —  Shannon  v.  Shannon, 
48  Mich.  182,  wherein  the  court  says: 
"There  is  no  authority  to  decree  pay- 
ment from  distributees  by  a  creditor 
at  large.  Debts  which  are  not  secured 
on  property  must  be  enforced  under 
the  probate  laws." 

Missouri. — Where  there  is  no  dispute 
as  to  the  claim,  and  the  decedent's 
estate  is  insolvent,  the  creditor  need 
not  first  recover  a  judgment,  nor  even 
cause  letters  of  administration  to  be 
taken  out.  Nieters  v.  Brockman,  11 
Mo.  App.  600. 

In  North  Carolina,  where  the  bill 
seeks  payment  out  of  assets  of  the 
decedent  in  course  of  administration, 
the  court  may  require  the  parties  to 
establish  their  claims  in  an  action  at 
law,   and  will   sometimes   retain    the 
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As  a  general  rule,  equity,  by  reason  of  the  fact  that  the  fraudulent 
conveyance  is  valid  as  between  the  parties  thereto,  will  not  allow 
the  fraudulent  grantee  to  be  disturbed  in  his  possession  by  any 
one  who  has  not  established  the  fact  that  he  is  a  creditor  by  such 
means  as  lie  in  his  power,  as,  by  the  recovery  of  a  judgment,  or 
the  allowance  of  his  claim  by  the  personal  representative.* 

maintained  for  that  purpose  by  any 
creditor  or  creditors  having  an  inter- 
est in  the  assets  and  entitled  to  have 
them  applied  to  the  payment  of  debts 
owing  by  the  intestate.  This  princi- 
ple is  a  common  one,  of  extensive  ap- 
plication, *  *  *  necessary  for  the  pro- 
tection and  preservation  of  the  legal 
rights  of  parties  ultimately  interested 
in  the  property  or  fund  endangered  or 
misappropriated."  Citing  Robinson 
V.  Stewart,  lo  N.  Y.  189. 

In  California,  a  creditor  whose  claim 
has  not  been  allowed,  and  who  has  not 
recovered  a  judgment,  cannot  bring  a 
suit  in  equity  to  reach  property  be- 
longing to  the  estate  of  the  decedent 
which  the  administrator  has  fraudu- 
lently caused  to  be  conveyed  to  him- 
self and  others.  Mesmer  v.  Jenkins, 
61  Cal.  151. 

1.  In  Alabama,  the  theory  on  which 
the  bill  proceeds  is,  that  the  fraudu- 
lent donee  is  to  be  taken  and  deemed 
as  an  executor  de  son  tort,  Halfman 
-'.  Ellison,  51  Ala.  543;  and  the  courts 
of  that  state  entertain  bills  filed  by 
simple  contract  creditors  to  reach 
property  fraudulently  conve^'ed,  where 
it  is  alleged  and  proved  that  there  is  a 
deficiency  of  legal  assets.  Per  Brick- 
ell,  J.,  in  Halfman  v.  Ellison,  51  Ala. 
543,  citinir  Pharis  v.  Leachman,  20 
Ala.  662;  Watts  v.  Gayle,  20  Ala.  817; 
State  Bank  v.  Ellis,  30  Ala.  478; 
Qiiarles  v.  Grigsby,  31  Ala.  172. 

But  the  creditor,  if  he  has  not  re- 
covered a  judgment  against  either  the 
decedent  or  the  personal  representa- 
tive, should  present  his  claim  to  the 
latter  for  allowance.  Lide  v.  Parker, 
60  Ala,  165. 

In  Arkansas,  a  creditor  who  has  re- 
covered a  judgment  against  the  dece- 
dent in  his  lifetime,  upon  which  an 
execution  has  been  returned  unsatis- 
fied, need  only  present  his  claim  to 
the  personal  representative  and  have 
it  classified.  Chambers  v.  Sallie,  29 
Ark.  407. 

Illinois. — A  mere  simple  contract 
creditor  cannot  attack  fraudulent  con- 
veyances made  by  the  decedent. 
Mugge  V.  Ewing,  54  111.  236. 


bill,  with  liberty  to  bring  an  action,  or 
submit  the  cause  to  a  jury.  Words- 
worth -'.  Davis,  75  N.  Car.  159. 

But  a  judgment  qtiando  acciderint 
is  sufficient  to  authorize  a  creditors' 
bill  against  the  personal  representative 
and  the  heirs  or  devisees,  for  the  sale 
of  the  decedent's  land,  upon  the  re- 
fusal of  the  personal  representative  to 
take  the  necessary  steps,  under  Act  N. 
Car.  1846,  to  sell  such  land  for  the 
payment  of  debts.  Wilson  t;.  Bynum, 
92N.  Car.  717. 

Where  there  Is  a  Devastavit  or  threat- 
ened waste  and  insolvency  of  the  es- 
tate, a  bill  may,  in  South  Carolina,  be 
brought  by  creditors  who  have  not  re- 
duced their  demands  to  judgments,  al- 
though in  that  state  the  estate  of  a  de- 
ceased debtor,  or  so  much  thereof  as 
may  be  requisite  to  the  payment  of  his 
debts,  becomes  assets  upon  his  de- 
cease, and  the  primary  mode  of  mak- 
ing them  available  is  by  an  action  at 
law.  Ragsdale  v.  Holmes,  i  S.  Car. 
91,  citing  Middleton  v.  Dodswell,  13 
Ves.  Jr.  266.  But  see  Eno  v.  Calder, 
14  Rich.  Eq.  (S.  Car.)  154.  In  that 
case  a  simple  contract  creditor,  al- 
leging that  the  personal  property  left 
by  the  .decedent  was  insufficient 
in  value,  and  that  he  left  valuable 
real  estate  which  the  personal  rep- 
resentative had  refused  to  subject 
to  the  payment  of  debts,  was  not  per- 
mitted to  resort  to  equity  for  the  dis- 
covery and  sale  of  real  estate,  since 
he  had  an  ample  remedy  by  an  action 
of  assumpsit  against  the  personal  rep- 
resentative and  a  levy  of  an  execu- 
tion upon  the  real  estate. 

In  Everingham  v.  Vanderbilt,  12 
Hun  (N.  Y.)  75,  suit  was  brought  to 
set  aside  a  fraudulent  assignment  of 
leases  made  by  an  administrator  in 
fraud  of  the  creditors  of  the  intestate, 
whereby  the  assets  were  diminished. 
Although  the  plaintiff  had  recovered 
a  judgment,  it  is  strongly  intimated 
that  a  creditor  at  large  may  maintain 
such  an  action,  the  court  saying :  "As 
the  action  was  prosecuted  to  redress  a 
wrong  committed  by  the  administra- 
tor   himself,  *  *  *  it   could    be   well 


5  Ency.  PI.  &  Pr.— 31 
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e.  Suits  by  Creditors  of  Partnerships. — Creditors  at  large 
of  a  partnership  have  no  lien  upon  the  assets  of  the  firm,  and 
stand  in  no  better  position  because  their  debtor  is  a  partnership, 


In  Scripps  v.  Kin^,  103  111.  470,  it 
was  held,  under  the  Illinois  Chancery 
Act,  authorizing  a  creditor  having  an 
execution  returned  "  no  property- 
found,"  or  unsatisfied  in  part,  to  file  a 
bill  for  discovery,  etc.,  that  a  creditor, 
before  bringing  a  suit  to  set  aside  a 
fraudulent  conveyance  made  by  a  de- 
ceased debtor,  should  first  have  his 
claim  properly  allowed  against  the  de- 
cedent's estate. 

Indiajia. — The  recovery  of  a  judg- 
ment is  not  necessary.  Love  v.  Mi- 
kals,  II  Ind.  227;  O'Brien  v.  Coulter, 
2  Blackf.  (Ind.)  421;  Sweney  t'.  Fer- 
guson, 2  Blackf.  (Ind.)  129.  But  be- 
fore the  creditor  can  maintain  a  bill  to 
set  aside  a  fraudulent  conveyance 
made  to  the  decedent's  widow  and 
children,  the  creditor  should  have  his 
claim  allowed  by  the  executor  or  ad- 
ministrator, since  he  cannot  maintain 
a  suit  against  the  widow  and  children 
for  the  sole  purpose  of  obtaining  a 
judgment  against  them,  upon  the  prom- 
ise of  the  deceased.  Carr  v.  Huette, 
73  Ind.  378,  citing  Wilson  v.  Davis, 
37  Ind.  141,  and  Leonard  v.  Blair,  59 
Ind.  510. 

In  Kentucky,  creditors  at  large  may 
maintain  such  a  suit.  Tharp  v.  Feltz, 
6  B.  Mon.  (Ky.)  6. 

In  Maine,  a  judgment  of  a  court  of 
common  law  is  not  required  to  lay  the 
foxxndation  for  a  suit  to  avoid  a  fraudu- 
lent conveyance  made  by  a  decedent. 
The  commission  of  insolvency,  the  re- 
port thereon  allowing  certain  claims 
and  the  acceptance  thereof,  are  judi- 
cial proceedings  in  the  nature  of  a 
judgment,  and  it  will  be  a  sufficient 
fovuidation  for  the  suit.  Caswell  v. 
Caswell,  28  Me.  232. 

Maryland. — In  Birely  r.  Staley,  5 
Gill  &  J.  (Md.)  432,  it  is  intimated 
that  tlie  complainants  need  not  be 
judgment  creditors,  although  it  is  not 
so  decided,  because  the  objection  that 
the  complainants  were  creditors  at 
large  had  not  been  taken  at  the  proper 
time. 
4  In  Mississippi,  it  is  sufficient  to  estab- 
lish the  claim  by  proof  and  registra- 
tion in  the  chancery  court.  Hamil- 
ton z\  Mississippi  College,  52  Miss. 
65,  citing  Winn  v.  Barnett,  31  Miss. 
653,   and    Snodgrass   t'.    Andrews,    30 


Miss.  472.  In  the  last  case  it  was  de- 
termined that  a  judgment  against  the 
administratrix  was  sufficient,  although 
it  did  not  constitute  a  lien  upon  the 
land  fraudulently  conveyed. 

A  judgment  recovered  against  the 
decedent  in  his  lifetime  need  not  be 
revived  by  scire  facias.  Fowler  xk 
McCartney,  27  Miss.  509;  Taylor  v. 
Webb,  54  Miss.  36. 

In  Missouri,  before  a  creditor  can  go 
into  equity  to  reach  land  fraudulently 
conveyed  by  a  decedent,  it  must  be 
shown  that  he  has  taken  the  usual 
steps  to  recover  his  debt  of  the  ad- 
ministrator, and  that  he  has  estab- 
lished it  against  the  estate;  but  he 
need  not  have  a  specific  judgment  lien 
to  entitle  him  to  bring  such  suit. 
Alnutt  V.  Leper,  48  Mo.  319,  follovjing 
Merry  t'.  Fremon,  44  Mo.  518. 

New  Jersey. — It  would  seem  that  in 
New  Jersey  the  recovery  of  a  judg- 
ment is  a  prerequisite  to  a  suit  to  set 
aside  a  fraudulent  conveyance  made 
by  a  decedent.  Swayze  v.  Swayze,  9 
N.  J.  Eq.  273,  wherein  the  relief  was 
denied,  because  the  complainant  relied 
upon  a  judgment  recovered  against 
the  decedent  before  a  justice  of  the 
peace,  which  by  statute  did  not  con- 
stitute a  lien  upon  the  land. 

In  New  York,  the  recovery  of  a  judg- 
ment is  a  prerequisite.  Allyn  v. 
Thurston,  53  N.  Y.  622,  foUozved  in 
Estes  V.  Wilcox,  67  N.  Y.  264,  in 
which  cases  actions  were  brought  after 
the  death  of  the  debtors,  to  reach  land 
which  they  had  purchased  and  fraudu- 
lently conveyed  to  other  persons.  In 
the  latter  case  Andrews,  J.,  says  :  "  The 
reason  of  the  rule  that  the  creditor's 
debt  must  be  ascertained  by  judgment 
before  proceeding  in  equity  does  not 
fail  by  the  death  of  the  debtor  before 
judgment  recovered  for  the  debt.  The 
creditor  may  prosecute  the  claim  to 
judgment  against  the  personal  repre- 
sentatives of  the  debtor,  and  although 
it  would  not  be  conclusive  against  his 
heirs  or  his  grantees,  by  title  acquired 
before  his  death,  or  in  this  case  against 
the  defendants,  it  would  conclude  the 
creditor  as  to  the  amount  of  his  debt." 

But  see  Spicer  t'.  Ayers,  2  Thomp. 
&  C.  (N.  Y.)  626,  wherein  a  debtor 
died  insolvent  and  his  widow  was  ap- 
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and  must,  in  general,  recover  a  judgment  before  they  can  resort 
to  equity,  either  to  marshal  the  partnership  assets  and  compel 


pointed  administratrix,  and  it  was  de- 
termined that  a  suit  against  her,  to 
subject  property  paid  for  by  the  debtor 
and  conveyed  to  her,  and  property 
fraudulently  conveyed  to  her  through 
a  third  person,  might  be  brought  by  a 
creditor  at  large ;  and  Harvey  v.  Mc- 
Donnell, 113  N.  Y.  526,  23  N.  Y.  St. 
Rep.  501,  which  was  an  action  brought 
by  a  creditor  upon  the  refusal  of  the 
personal  representative  to  bring  such 
action,  pursuant  to  Laws  N.  Y.  1858, 
c.  314.  Danforth,  J.,  said  :  "  The  cred- 
itor stands  in  the  place  of  the  trustee, 
and  it  is  immaterial  that  he  is  not  a 
judgment  creditor;"  but  intimated 
that  if  the  administrator  doubted  the 
justice  of  the  claim,  the  creditor 
"  might  not  unreasonably  be  required 
to  substantiate  his  demands,  in  one  of 
the  modes  provided  by  law." 

See  further  Loomis  v.  Tifft,  16  Barb. 
(N.  Y.)  541,  wherein  a  simple  con- 
tract creditor  of  an  insolvent  decedent 
was  permitted  to  bring  a  suit  to  set 
aside  a  fraudulent  conveyance  made 
by  the  decedent.  Said  W.  F.  Allen, 
J. :  "An  action  against  the  adminis- 
trator would  have  been  a  vain  thing. 
I^ex  neminem  cogit  ad  vana  scu  inu- 
tilia.  The  law  will  not  enforce  a 
man  to  do  a  thing  which  will  be  vain 
and  fruitless.  *  *  *  (i)  A  judgment 
against  the  administrator  could  not 
have  been  collected,  as  there  were  no 
assets  in  his  hands,  and  no  goods, 
chattels  or  credits  of  which  he  could 
avail  himself  for  the  payment  of  debts. 
(2)  A  judgment  recovered  against  the 
administrator  would  not  be  evidence 
for  any  purpose  against  the  defend- 
ants in  this  action.  It  would  not  be 
friina  facie  evidence  of  the  plaintiff's 
debt,  and  after  judgment  against  the 
administrators,  as  well  as  before,  the 
action  of  the  plaintiff  would  necessa- 
rily be  upon  the  original  debt  and 
could  not  be  based  upon  the  judg- 
ment; neither  could  the  costs  of  the 
judgment  be  recovered." 

See  also  the  obiter  dictum  of  Wil- 
lard,  P.  J.,  in  Conro  v.  Port  Henry 
Iron  Co.,  12  Barb.  (N.  Y.)  27. 

Pennsylvania. — In    Fowler's   Appeal, 
87  Pa.  St.  449,  it  was  held  that  as  all 
creditors,    under    statute,    acquired    a' 
lien   upon  the  decedent's   real  estate 
for  five  years,  after  his  death  a  credit- 


or might,  without  having  a  judgment, 
go  into  equity  to  set  aside  a  fraudu- 
lent conveyance  made  by  the  dece- 
dent. 

In  South  Carolina,  a  creditor  of  a  de- 
cedent is  not  entitled  to  pursue  prop- 
erty fraudulently  conveyed  until  he  has 
established  his  claim  by  a  suit  against 
the  legal  representatives,  and  where 
there  are  no  legal  representatives  the 
creditor  should  have  one  appointed. 
Screven  v.  Bostick,  2  McCord  Eq.  (S. 
Car.)  410. 

Tennessee. — Code,  §  4288  et  seq. 
(Act  1852,  c.  365),  authorizes  a  cred- 
itor, without  first  obtaining  judgment, 
to  file  a  bill  in  chancery  to  set  aside  a 
fraudulent  conveyance.  Armstrong  v. 
Croft,  3  Lea  (Tenn.)  191 ;  Spencer  v. 
Armstrong,  12  Heisk.  (Tenn.)  707; 
Battle  V.  Street,  85  Tenn.  282. 

Virginia. — In  Chamberlayne  v.  Tem- 
ple, 2  Rand!  (Va.)  384,  a  case  where 
the  complainant's  demand  sounded  in 
damages,  it  was  determined  that  a 
judgment  against  the  decedent's  ad- 
ministrator was  necessary  before 
bringing  an  action  to  reach  property 
fraudulently  conveyed  by  the  de- 
cedent. 

Wisconsin. — Rev.  Stat.  Wis.,  §  3835, 
authorizes  an  action  to  vacate  a  fraud- 
ulent conveyance  made  by  a  decedent, 
to  be  brought  by  a  creditor  on  just  ap- 
prehension of  a  deficiency  of  assets  to 
pay  the  debts  of  the  decedent,  and 
section  3836  provides  that  such  action 
shall  not  be  brought  to  trial  until  the 
sufficiency  or  insufficiency  of  the  es- 
tate in  the  hands  of  the  executor  or 
administrator,  to  pay  the  debts  of  the 
deceased,  shall  be  ascertained.  In 
German  Bank  f.  Leyser,  50  Wis.  258, 
it  was  determined  that  the  insufficien- 
cy of  the  estate  in  the  hand  of  the 
personal  representative  must  be  ju- 
dicially ascertained  by  an  adjudication 
of  the  County  Court,  before  the  bill 
can  be  maintained.  Distinguishing 
Flood  V.  Pilgrim,  32  Wis.  376;  Filbey 
V.  Carrier,  45  Wis.  469;  in  which 
cases  no  such  question  arose. 

Revival  of  Judgment  Recovered  during 
Lifetime  of  Debtor. — Where  the  suit  is 
brought  by  a  judgment  creditor  of  a 
decedent  against  an  administrator, 
and  one  to  whom  the  decedent  in  his 
lifetime    made  a    fraudulent   convey- 
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their  application  to  the  payment  of  partnership  debts,  or  to  reach 
property  of  the  partnership  which  has  been  fraudulently  conveyed. ^ 


ance,  it  is  immaterial  tiiat  the  cred- 
itor cannot  proceed  at  law  until  after 
the  revival  of  his  judgment  by  a  scire 
facias,  since  the  jurisdiction  of  the 
court  is  not  ancillary  and  for  the  pur- 
pose of  aiding  the  creditor  in  exe- 
cuting the  legal  process,  but  comes 
under  a  head  of  original  jurisdiction 
in  equity.  Hagan  v.  Walker,  14  How. 
(U.  S.)  29,  citing  Burroughs  v.  El- 
ton, II  Ves.  Jr.  36,  which  was  a  bill  to 
reach  real  assets  in  the  hands  of  a  sur- 
viving partner.  It  was  held  by  Lord 
Eldon  that  it  was  immaterial  that  the 
complainants'  judgment  was  upwards 
of  seventeen  years  old,  and  that  no 
step  '  had  been  taken  to  revive  it 
against  the  administrator  or  the  heir. 
See  also,  to  the  same  effect.  Fowler 
V.  McCartney,  27  Miss.  509;  Taylor 
V.  Webb,  54  Miss.  36. 

1.  Reese  v.  Bradford,  13  Ala.  837, 
wherein  a  creditor  at  large  was  denied 
the  right  to  maintain  a  bill  to  set 
aside  fraudulent  conveyances.  Gore 
V.  Kramer,  117  111.  176,  is  to  the  same 
effect,  citing  Crippen  t'.  Hudson,  13 
N.  Y.  161,  and  Goembel  v.  Arnett, 
100  111.  42. 

See  also  Dtxnlevy  v.  Tallmadge, 
29  How.  Pr.  (N.  Y.  Ct.  App.)  397, 
wherein  creditors  at  large  were  not 
permitted  to  bring  a  bill  to  stibject 
property  fraudulently  conveyed,  al- 
though they  filed  the  bill  in  behalf  of 
themselves  and  all  other  creditors. 
In  Young  v.  Frier,  9  N.  J.  Eq.  465,  it 
was  held  that  a  creditor  at  large  was 
not  entitled  to  an  injunction  to  pre- 
vent the  fraudulent  disposition  of  the 
partnership  assets  ;  overruling  Black- 
well  V.  Rankin,  7  N.  J.  Eq.  153. 

In  the  following  cases,  it  was  held 
that  creditors  at  large  of  an  insolvent 
general  partnership  could  not  main- 
tain an  action  in  behalf  of  themselves 
and  all  other  creditors  of  the  firm  for 
a  ratable  distribution  of  the  assets  of 
the  partnership,  but  that  they  should 
first  proceed  at  law  to  enforce  the 
collection  of  their  debts;  Field  v. 
Chapman,  13  Abb.  Pr.  (N.  Y.  Su- 
preme Ct.)  320,  22  How.  Pr.  (N.  Y.) 
329,  affirmed  it;  Abb.  Pr.  (N.  Y.)  434, 

24  How.  Pr.  (N.  Y.)  463,  and  Hardt 
V.  Levy,  72  Hun  (N.  Y.)  225,  fol- 
lozving  Innes  v.  Lansing,  7  Paige  (N. 
Y.)    583,   and    VanAlstyne   v.    Cook, 

25  N.  Y.  489. 


Refusal  to  Perform  Agreement  to  Make 
Assignment. — In  Fink  v.  Patterson,  21 
Fed.  Rep.  602,  Hughes,  J.,  likened  a 
bill  brought  for  the  ratable  distribu- 
tion of  assets  of  an  insolvent  partner- 
ship which  had  refused  to  make  an 
assignment  of  its  effects  for  the  pay- 
ment of  its  creditors  after  having 
offered  to  do  so,  and  which  was  con- 
ducting a  ruinous  and  wasteful  busi- 
ness,, to  a  bill  brought  for  the  admin- 
istration of  assets  of  a  decedent,  and 
held  that  it  was  maintainable  by 
creditors  at  large. 

After  Dissolution  of  Partnersliip. — In 
Lawton  v.  Levy,  2  Edw.  Ch.  (N.  Y.) 
197,  which  was  a  bill  filed  by  creditors 
at  large  to  set  aside  a  fraudulent  as- 
signment for  the  benefit  of  creditors 
made  by  a  partnership,  the  court  said 
that  "if  parties  concerned  in  a  partner- 
ship have  dissolved  and  made  a  dis- 
position of  the  property  which  was 
illegal  and  fraudulent  as  to  creditors 
of  the  partnership,  the  court  would 
sustain  a  bill  filed  by  the  latter,  even 
though  they  might  be  only  simple 
contract  creditors,  and  cause  the  part- 
nership property  to  be  applied  to 
partnership  purposes,  according  to 
law  and  equity."  But  the  court  dis- 
missed the  bill,  because,  although  it 
alleged  a  partnership,  and  that  an  as- 
signment had  beep  made  of  the  part- 
nership effects,  there  was  no  distinct 
allegation  of  a  dissolution  of  the 
partnership,  nor  of  direct  misapplica- 
tion or  diversion  of  the  partnership 
property. 

Limited  Partnership  under  New  York 
Statute. — Creditors  of  a  limited  part- 
nership under  the  New  York  statute, 
after  such  partnership  becomes  insol- 
vent, may,  without  first  recovering 
judgments,  file  a  bill  in  equity  to 
reach  property  fraudulently  conveyed 
and  to  restrain  the  insolvent  partners 
from  disposing  of  the  firm's  assets,  and 
for  the  appointment  of  a  receiver. 
Innes  v.  Lansing,  7  Paige  (N.  Y.)  583; 
VanAlstyne  v.  Cook,  25  N.  Y.  489;. 
Whitcomb  v.  Fowle,  7  Abb.  N.  Cas. 
(N.  Y.)  C.  PI.  295;  Greene  v.  Breck, 
32  Barb.  (N.  Y.)  73;  Whitewright  v. 
Stimpson,  2  Barb.  (N.  Y.)  379. 

Transfer  of  Choses  in  Action   to   One 

"partner  by  Others. — But  it  has  been  held 

that  a  creditor  of' a  limited  partnership 

cannot  maintain  an  action    against  a 
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Where  the  object  of  the  bill  is  to  reach  the  individual  property 
of  the  partner,  the  creditor  must  have  a  judgment  which  binds 
not  only  the  partnership,  but  the  members  of  the  §rm  individ- 
ually.^ 

5.  Requisites  and  Suificieiicy  of  Judgment — a.  In  General. — The 
judgment  is  sufficient  if  it  has  been  recovered  in  a  court  of  general 
jurisdiction.^     The  judgment  must  have  been  duly  entered  and 


special  partner  to  compel  him  to  ac- 
count for  assets  of  the  partnership 
transferred  to  him  in  violation  of  the 
statute,  such  assets  consisting  of  money, 
and  choses  in  action  which  cannot  be 
reached  by  an  execution,  without  first 
obtaining  a  judgment  against  the  firm, 
and  having  an  execution  issued  and  re- 
turned unsatisfied.  Bell  f.  Merrifield, 
28  Hun  (N.  Y.)  219. 

In  this  case  the  court  referred  to 
some  of  the  foregoing  cases,  holding 
that,  where  a  limited  copartnership 
becomes  insolvent,  any  creditor  may 
file  a  bill  in  equity  in  behalf  of  himself 
and  the  other  creditors  of  the  firm,  to 
restrain  the  insolvent  partner  from  dis- 
posing of  the  property  and  effects  of 
the  concern  contrary  to  the  provisions 
of  the  statute,  and  explained  that  such 
actions  were  supported  with  a  view  to 
distributing  the  assets  of  the  firm  rata- 
bly among  all  its  creditors,  and  were 
based  upon  the  legal  proposition  that 
the  assets  are  a  special  trust  fund  for  the 
payment  of  all  the  copartnership  debts, 
and  distinguished  those  cases  from  the 
one  in  hand  in  the  following  language  : 
"This  case  is  plainly  distinguishable 
from  those  cited,  for  the  reason  tjjiat 
by  the  act  of  the  general  partners, 
which  was  lawful  so  far  as  they  were 
concerned,  and  of  which  they  cannot 
complain,  the  title  to  the  funds  and  as- 
sets which  the  plaintifT  seeks  to  reach 
became  vested  in  the  defendant,  and 
as  his  title  is  perfect  against  all  per- 
sons except  the  creditors,  he  may  in- 
sist upon  the  requirement  that  there 
be  an  execution  issued  against  the 
property  of  the  general  partners,  and 
returned  unsatisfied,  before  he  is  called 
upon  to  account  for  the  moneys  which 
he  has  received." 

1.  Field  V.  Chapman,  15  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  434,  24  How.  Pr. 
(N.  Y.)  463,  affirming  22  How.  Pr. 
(N.  Y.)  329,  13  Abb.  Pr.  (N.  Y.)  320, 
wherein  it  was  determined  that  a 
judgment  recovered  against  a  partner- 
ship did  not  authorize  a  bill  to  reach 
the  individual  property  of   a  partner 


who  had  not  been  served  with  pro- 
cess. 

See  also,  to  the  effect  that  a  judg- 
ment against  such  of  the  partners  as 
were  served  with  process  binds  the 
property  of  the  firm,  and  may  be 
made  the  basis  of  a  creditors'  bill  to 
reach  the  joint  propertv,  Paton  v. 
Wright,  15  How.  Pr.  (N.  Y.  Super. 
Ct.)  481 ;  Billhofer  v.  Heubach,  15 
Abb.  Pr;  (N.  Y.  Supreme  Ct.)  143; 
Austin  V.  Figueira,  7  Paige  (N.  Y.) 
56;  Commercial  Bank  v.  Meach,  7 
Paige  (N.  Y.)  448. 

Social  Assets  may  Become  Individual 
Assets  by  a  valid  transfer  from  one 
partner  to  another.  Field  v.  Chap- 
man, 15  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
434,  24  How.  Pr.  (N.  Y.)  463,  affirm- 
ing 22  How.  Pr.  (N.  Y.)  329,  13  Abb. 
Pr.  (N.  Y.)  320.  In  this  case  judg- 
ment was  recovered  against  a  firm 
composed  of  two  members,  after  serv- 
ice of  process  upon  one  of  them  only. 
The  partner  served  with  process  had 
previovisly  conveyed  to  the  other  all 
his  interest  in  the  partnership  assets. 
There  was  no  allegation  that  this  trans- 
fer was  fraudulent,  and  no  creditor 
had  any  lien  to  prevent  it.  It  was 
held  that  by  this  transfer  the  partner 
to  whom  it  was  made  became  individ- 
ually vested  with  the  other  partner's 
interest  in  the  assets,  and  that  as  such 
individual  property  could  be  reached 
only  by  an  execution  directing  a  lev}-^ 
upon  separate  property,  the  judgment 
against  the  partnership  could  not  be 
made  the  basis  of  a  suit  to  avoid  a 
subsequent  conveyance,  made  by  the 
partner  who  had  not  been  served  with 
process,  by  which  all  of  the  property 
was  conveyed,  as  alleged,  in  fraud  of 
creditors  of  the  partnership. 

2.  Faber  v.  Matz,  86  Wis.  370, 
wherein  a  judgment  at  law  recovered 
in  the  Superior  Court  of  Milwaukee 
county  was  considered  sufficientto  con- 
fer jurisdiction  on  the  Circuit  Court. 

Judgment  upon  Wlilcli  Second  Judgment 
has  been  Recovered. — A  creditor's  suit 
may  be  based  upon  a  judgment  upon 
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perfected,  and  the  bare  recovery  of  a  verdict  is  not  sufficient.* 

A  Judgment  Rendered  by  a  Justice  of  the  Peace  may  be  the  basis  of  a 
creditors'  bill  when  it  is  for  an  amount  sufficient  to  confer  jurisdic- 
tion on  the  court  in  which  the  bill  is  filed,  provided  the  bill  does 
not  proceed  on  the  theory  that  the  plaintiff  has  a  judgment  creat- 
ing a  lien  upon  the  debtor's  land.* 

Time  of  Recovery. — The  judgment  must  have  been  recovered  before 
the  filing  of  the  bill,  and  one  subsequently  obtained  is  of  no 
avail.^ 

Payment. — A  judgment  that  has  been  satisfied  will  not  support  a 
creditors'  bill.* 

Judgment  upon  One  of  Several  Claims. — Where  the  creditor  has  several 
claims,  the  reduction  of  some  of  them  to  judgment  will  not  entitle 
him  to  go  into  equity  to  enforce  the  payment  of  the  claims  so 
reduced  to  judgment  and  other  claims  for  which  he  has  obtained 
no  judgment.^ 

Docketing  Judgment. — Where  the  object  of  the  bill  is  to  reach  land 


which  an  execution  has  been  issued 
and  returned  unsatisfied,  notwith- 
standing the  fact  that  since  such  re- 
turn the  complainant  has  recovered  a 
new  judgment  upon  the  original  jtidg- 
ment.  Bates  v.  Lyons,  7  Paige  (N. 
Y.)  85,  overruliiig  the  intimation  in 
Mitchell  c'.  Bunch,  2  Paige  (N.  Y.) 
606,  that  a  subsequent  recovery  of  a 
new  judgment  in  a  foreign  court 
would  have  the  eflFect  to  merge  the 
original  judgment  in  the  last  recovery, 
and  citing  Jackson  v.  Shaffer,  11 
Johns.  (N.  Y.)  513;  Mumford  -'. 
Stocker,  i  Cow.  (N.  Y.)  178;  Lan- 
singburgh  Bank  v.  Russell,  5  Wend. 
(N.  Y.)  129;  and  Andrews  v.  Smith,  9 
Wend.  (N.  Y.)  53,  in  support  of  the 
proposition  that  an  execution  may  be 
issued  upon  the  original  judgment  for 
the  purpose  of  obtaining  satisfaction 
thereof,  notwithstanding  the  subse- 
quent recovery  after  judgment. 

Judgment  against  Named  Person 
"Trustee." — The  addition  of  the  word 
*'  trustee,"  after  the  name  of  the 
party  against  whom  the  judgment  is 
rendered,  merely  describes  the  person 
and  does  not  render  the  judgment  any 
the  less  a  personal  judgment,  and  not- 
withstanding the  addition  of  such 
word  the  judgment  may  be  made  the 
basis  of  a  creditors'  bill  against  him, 
and  will  entitle  the  holder  thereof  to 
inquire  into  the  validity  of  his  con- 
veyances. Robinson  -'.  Springfield 
Co.,  21  Fla.  203. 

Bastardy  Proceedings. — A  judgment 
recovered    in   a   bastardy   proceeding 


will  support  a  creditors'  bill  to  set 
aside  a  fraudulent  conveyance.  Pier- 
stolT  V.  Jorges,  86  Wis.  128. 

Award  of  Arbitrators. — In  Williams  v. 
Winans,  22  N.  J.  Eq.  580,  the  court 
says  :  "  Though  the  plaintiff  holds  the 
award  of  the  arbitrators  in  his  favor, 
and  that  may  be  considered  as  the 
judgment  of  a  tribunal  of  the  parties' 
own  choice,  yet  the  plaintiff,  not  hav- 
ing exhausted  his  remedy  at  law,  can- 
not stand  upon  his  award  alone  and 
ask  a  court  of  equity  to  enforce  it." 

1.  Moran  v.  Dawes,   Hopk.  (N.  Y.) 

365- 

2.  Ballentine  r\  Beall,  4  111.  203; 
Sheerer.  Hoagland,  39 111.  264;  Swayze 
V.  Swayze,  9  N.  J.  Eq.  273;  Lore  v. 
Getsinger,  7  N.  J.  Eq.  191,  in  which 
case  it  was  determined  that  although  a 
judgment  rendered  by  a  justice  of  the 
peace  is  not  a  lien  on  real  estate,  yet  a 
judgment  creditor,  after  the  return  of 
the  execution  unsatisfied,  may  go  into 
equity  to  set  aside  a  fraudulent  trans- 
fer of  personal  property. 

As  to  the  sufficiency  of  the  judg- 
ment rendered  by  the  justice  of  the 
peace  as  a  basis  of  suits  to  set  aside 
fraudulent  conveyances  of  land,  see 
sufra.  p.  435. 

3.  Edgar  v.  Clevenger,  3  N.  J.  Eq. 
258. 

4.  Frost  V.  Reynolds,  4  Ired.  Eq. 
(N.  Car.)  494. 

5.  McKinley  v.  Combs,  i  T.  B. 
Mon.  (Ky.)  105,  wherein  the  object  of 
the  bill  was  to  set  aside  a  fraudulent 
conveyance. 
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of  the  debtor,  and  by  statute  it  is  necessary  to  docket  the  judg- 
ment in  order  that  it  shall  constitute  a  hen  upon  the  debtor's  land, 
it  must  be  so  docketed.^ 

Regularity  of  Judgment. — A  court  of  equity  will  not  regard  an  objec- 
tion that  the  judgment  relied  upon  was  irregularly  and  coUusively 
obtained,  since  the  court  rendering  the  judgment  is  best  able  to 
determine  how  far  its  process  has  been  abused,  and  a  defendant 
should  make  application  for  relief  to  that  court ;  nor  will  the 
court  permit  the  debtor  to  make  defenses  to  the  complainant's 
claim  which  could  have  been  made  in  the  court  of  law.* 

Service  of  Process. — The  defendant,  however,  may  make  defense 
that  the  judgment  was  rendered  in  an  action  in  which  he  was  not 
served  with  process,  and  in  which  he  did  not  appear.^ 


1.  Arnett  v.  Coflfey,  i  Colo.  Ajip. 
34;  Barnes  t;.  Beighly,  9  Colo.  475; 
Gilbert  v.  Stockman,  81  Wis.  602 ; 
Clark  V.  Dakin,  2  Barb.  Ch.  (N.  Y.) 
36.  But  in  this  last  case,  the  court 
disregarded  an  objection  that  the 
judgment  had  not  been  docketed  in 
the  county  where  the  defendant  re- 
sided, because  the  judgment  had  been 
recovered  in  the  Supreme  Court  before 
the  enactment  of  the  statute  requiring 
judgments  recovered  in  that  court  to 
be  docketed  in  the  several  cases  where- 
in the  debtor's  land  lay. 

In  What  County. — In  Barnes  v. 
Beighly,  9  Colo.  475,  it  was  deter- 
mined that,  since  the  aid  of  the  court 
can  only  be  invoked  in  aid  of  a  judg- 
ment which  is  a  lien  upon  the  land 
sought  to  be  reached,  where  the  ob- 
ject of  the  bill  is  to  reach  land  situate 
in  a  different  county  from  that  in 
which  the  judgment  is  entered  it  is 
necessary  to  file  a  transcript  of  the 
jvidgment  with  the  recorder  of  such 
county,  pursuant  to  Gen.  Stat.  Colo.,  § 
1839. 

Extlnguislunent  of  Lien. — In  Blish  v. 
Collins,  68  Mich.  542,  the  plaintiff 
was  denied  relief  for  the  reason  that 
nearly  a  year  before  he  filed  his  bill 
his  lien  "  had  been  removed  by  the 
direction  of  the  plaintiff." 

2.  Loring  p.  Dunning,  16  Fla.  136; 
Sawyer  v.  Moyer,  109  111.  461;  Con- 
over  V.  Jeffrey,  26  N.  J.  Eq.  36; 
Swihart  7;.  Shaum,  24  Ohio  St.  432, 
follozving  Candee  v.  Lord,  2  Coms. 
(N.  Y.)  269,  and  Starr  i;.  Starr,  i  Ohio 
321;  Fahs  V.  Taylor,  10  Ohio  105; 
Mather  v.  Cincinnati  R.  Tunnel  Co., 
3  Ohio  Cir.  Ct.  Rep.  284;  Wooster 
Bank  v.  Stevens,  i  Ohio  St.  233: 
Brightwell     v.     Mallory,     10     Yerg. 
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(Tenn.)  196;  McMullen  v.  Ritchie,  64 
Fed.  Rep.  253;  Faber  v.  Matz,  86 
Wis.  370,  citing  Carpenter  t'.  Osborn,, 
102  N.  Y.  552;  Decker  t'.  Decker,. 
108  N.  Y.  128;  Barnard  v.  Darling,  i 
Barb.  Ch.  (N.  Y.)2i8;  Grazebrook  r. 
M'Creedie,  9  Wend.  (N.  Y.)  439, 
wherein  it  was  objected  that  an  at- 
torney, without  authority  from  one 
partner,  had  appeared  and  confessed 
judgment  in  a  suit  against  a  partner- 
ship, under  authority  collusive  and 
fraudulent  given  by  other  part- 
ners. 

Hone  V.  Woolsey,  2  Edw.  Ch.  (N. 
Y.)  289,  wherein  a  judgment  was  ob- 
tained against  three  joint  defendants 
upon  a  confession  signed  by  one  of 
the  defendants  alone. 

Wooster  Bank  f.  Spencer,  Clarke 
Ch.  (N.  Y.)  386,  wherein  it  was  ob- 
jected that  the  judgment  had  been 
irregularly  entered  in  vacation. 

See  also  Loder  v.  New  York,  etc., 
R.  Co.,  4Hun  (N.  Y.)  22.  In  this  case 
a  judgment  creditor,  after  the  return 
of  an  execution  unsatisfied,  was  entitled 
to  the  appointment  of  a  receiver  for  a 
corporation,  notwithstanding  an  an- 
swer charging  that  the  judgment  was 
collusively  recovered  for  goods  sold 
for  the  defendant's  president,  and  not 
to  or  for  the  company,  the  defendant 
having  failed  to  avail  itself  of  an  op- 
portunity given  by  the  court  to  make 
an  application  to  the  court  which 
rendered  the  judgment,  for  leave  to 
set  aside  the  judgment  and  be  per- 
mitted to  defend  the  action. 

3.  Millar  v.  Babcock,  29  Mich.  526, 
wherein  it  was  held  that  a  judgment 
in  attachment  was  insufficient,  because 
the  court  had  lost  jurisdiction  by 
failure  of  the  plaintiff  to  publish 
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Judgment  from  Which  Appeal  has  been  Taken. — The  bill  cannot  be  based 
upon  a  judgment  from  which  the  debtor  has  taken  an  appeal; 
but  it  is  otherwise  where  he  has  been  guilty  of  laches  in  prosecut- 
ing his  appeal. 1 

Vacation  of  Judgment  Pending  Creditors'  Bill. — It  is  a  defense  to  a  cred- 
itor's suit,  that,  since  its  institution,  the  judgment  upon  whichit  is 
based  has  been  set  aside  by  the  court  which  rendered  it.^ 

Dormancy  of  Judgment. — Where  the  bill  is  filed  within  the  statutory 


notice  of  the  proceedings  as  required 
by  statute. 

Anderson  v.  Hawhe,  115  111.  33, 
citing  Higgins  v.  Curtiss,  82  111.  28, 
where  a  creditors'  bill  was  filed  to  en- 
force payment  of  a  judgment  of  the 
County  Court  allowing  a  claim  against 
the  estate,  and  it  was  determined  that 
the  administratrix,  who  was  sole  dev- 
isee, might  show  that  the  judgment 
was  fraudulent  and  inequitable. 

See  also  Griggs  v.  Gear,  8  111.  2, 
wherein  it  was  held  that  chancery 
would  afford  relief  against  the  judg- 
ment where  the  party's  appearance  had 
been  entered  without  authority;  and 
Tyler  v.  Peatt,  30  Mich.  63,  in  which 
case  it  Avas  determined  that  a  judgment 
granted  in  a  cause  in  v.hich  the  de- 
fendant was  not  served  with  process, 
and  had  not  appeared,  was  a  mere 
ntiUity,  and  that  ope  to  whom  he  had 
made  a  fraudulent  conveyance  might 
make  the  objection  against  its  valid- 
ity. 

Stay  Pending  Application  to  Set  Aside 
Judgment. — In  Wooster  Bank  t'.  Spen- 
cer, Clarke  Ch.  (N.  Y.)  386,  the  pro- 
ceedings in  chancery  were  stayed 
pending  an  application  to  the  court  in 
which  the  jvidgment  relied  upon  had 
been  recovered  to  set  aside  such  judg- 
ment, on  the  ground  that  it  had  been 
irregularly  entered  in  vacation. 

In  a  proper  case  the  proceedings 
upon  a  creditor's  bill  will  be  stayed  a 
sufficient  length  of  time  to  enable  the 
defendant  to  apply  to  a  court  of  law 
for  an  order  to  set  aside  the  judgment 
or  execution  for  irregularity.  Per 
McAllister,].,  in  Newmans.  Willitts, 
60  111.  n;i9,  citing  Sandford  v.  Sinclair, 
8  Paige  (N.  Y.)  373. 

1.  Smith  V.  Crocheron,  2  Edw.  Ch. 
(N.  Y.)  501;  Warder  zk  Rivers,  64 
Iowa  412. 

A  Writ  of  Error  brought  after  the  fil- 
ing of  a  creditors'  bill  does  not  neces- 
sarily stay  the  proceedings  in  equity, 
even  where  the  security  upon  the  writ 


of  error  is  given  in  such  form  as  to 
make  the  sureties  liable  for  the  debt 
and  costs  in  the  court  below,  as  well 
as  for  the  costs  upon  the  writ  of  error. 
Bradt  v.  Kirkpatrick,  7  Paige  (N. 
Y.)  62. 

2.  Butchers',  etc.,  Bank  v.  Willis, 
I  Edw.  Ch.  (N.Y.)  645. 

Effect  of  Opening  Judgment  Pending 
Creditors'  Bill.  —  The  regular  course 
where  a  creditors'  bill  has  been  im- 
properly filed  upon  an  execution  re- 
turned unsatisfied,  and  where  the  de- 
fendant is  afterwards  let  in  to  make  a 
defense  in  the  action  at  law,  leaving 
the  judgment  to  stand  as  a  security 
to  the  adverse  party,  is  to  stay  the 
proceedings  in  the  court  of  chancery 
vmtil  the  final  decision  of  the  court  of 
law.  Per  Walworth,  Ch.,  in  Drew  v. 
Dwyer.  i  Barb.  Ch.  (N.  Y.)  loi. 

Judgment  Set  Aside  as  to  One  Defend- 
ant Only. — In  Hiler  v.  Hetterick,  5 
Daly  (N.  Y.)  33,  it  was  held  that  a 
creditors'  bill  might  be  maintained 
against  one  of  two  defendants  against 
whom  judgment  had  been  recovered, 
upon  the  return  of  an  execution  un- 
satisfied against  suc;li  defendant,  not- 
withstanding the  fact  that,  for  cause 
shown,  the  court  had  set  aside  the 
judgment  as  against  the  other  defend- 
ant and  allowed  it  to  stand  as  a  several 
judgment. 

Where  an  action  is  brought  against 
joint  debtors,  and  judgment  is  re- 
covered Avithout  process  being  served 
upon  one  of  them,  and  he  subse- 
quently obtains  an  order  opening  the 
judgment,  and  letting  him  in  to  de- 
fend the  action,  and  providing  that 
such  order  should  in  no  manner  stop 
the  plaintiffs  from  taking'any  proceed- 
ings against  the  other  defendants  for 
the  purpose  of  collecting  the  judg- 
ment, the  plaintiffs  may  maintain  a 
creditors'  bill  against  the  other  de- 
fendants, notwithstanding  such  order. 
Commercial  Bank  -'.  Meach,  7  Paige 
(N.  Y.)  448. 
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period  during  which  a  judgment  continues  to  be  a  lien,  and  within 
the  time  allowed  by  statute  upon  which  an  action  may  be  brought 
thereon,  it  is  immaterial  that  the  complainant  would  not  be  en- 
titled to  issue  an  execution  thereon  until  he  revived  the  judg- 
ment by  scire  facias. * 

b.  Decrees  in  Equity. — Generally,  by  statute,  decrees  in 
equity  for  specific  sums  of  money  are  enforceable  by  execution 
in  the  same  manner  as  judgments  at  law,  and  constitute  liens 
upon  the  property  of  the  debtor  to  the  same  extent  as  ordinary 
judgments ;  and  it  has  been  uniformly  determined  that  such  de- 
crees may  be  made  the  basis  of  creditors'  bills.* 

Decree  for  Alimony. — In  like  manner  a  wife  who  has  recovered  a 
judgment  for  alimony  in  a  divorce  suit  may  file  a  creditors'  bill 
against  her  husband  based  upon  such  decree.^ 


1.  Postlewait  v.  Howes,  3  Iowa  365, 
citing  Hagan  v.  Walker,  14  How.  (U. 
S.)  29,  and  Burroughs  v.  Elton,  11 
Ves.  Jr.  29. 

Revival  of  Judgment. — In  Kirkpatrick 
V.  Means,  5  Ired.  Eq.  (N.  Car.)  220,  it 
was  held  that  a  judgment  creditor 
who  had  had  an  execution  issued  and 
returned  nulla  bona,  could  not,  after 
his  judgment  had  become  dormant, 
maintain  a  bill  in  equitj'  to  subject  to 
the  payment  of  his  debt  the  distrib- 
utive share  of  his  debtor  in  the  estate 
of  a  decedent ;  but  that  the  cred- 
itor should  have  revived  his  judgment 
and  sued  out  an  execution,  and  if  pos- 
sible obtained  satisfaction  out  of  the 
share  of  the  real  estate  that  had  de- 
scended to  the  debtor. 

In  Brown  v.  Long,  i  Ired.  Eq.  (N. 
Car.)  190,  wherein  the  object  of  the 
bill  was  to  subject  equitable  rights  of 
the  debtor  in  notes  that  he  had  as- 
signed, it  was  held  immaterial  that 
one  of  the  judgments  upon  which  the 
plaintiffs  relied  had  become  dormant, 
because  the  debtor  had  previously 
been  taken  in  execution  and  had  ob- 
tained his  discharge  as  an  insolvent, 
and  admitted  in  his  answer  that  he 
had  no  tangible  property  subject  to 
execution. 

2.  Florida. — Robinson  v.  Springfield 
Co.,  21  Fla.  203,  wherein  the  bill  was 
based  upon  a  decree  for  a  balance  of 
purchase-money  secured  by  a  mort- 
gage. 

Illinois. — Winslow  v.  Leland,  128 
111.  338;  Weightman  v.  Hatch,  17  111. 
281,  wherein  a  decree  in  chancery  was 
made  the  basis  of  a  suit  to  set  aside  a 
fraudulent  conveyance  ;  Farnsworth  v. 
Strasler,  12  111.  482,  wherein  a  decree 


in  chancery  was  considered  sufficient 
under  a  statute  authorizing  an  execu- 
tion to  be  issued  thereon.  See  also 
Peterson  v.  Illinois  Land,  etc.,  Co., 
6  111.  App.  257. 

Montana. — Twell  -•.  Twell,  6  Mont.  19. 

New  York. — Geery  v.  Geery,  63  N. 
Y.  252;  Gleason  v.  Gage,  7  Paige 
(N.  Y.)  121,  per  Walworth,  Ch. ;  Spei- 
glemyer  v.  Crawford,  6  Paige  (N.  Y.) 
254;  Clarkson  v.  De  Peyster,  3  Paige 
(N.  Y.)  320;  the  earlier  decisions  be- 
ing based  on  i  Rev.  Laws  N.  Y.  1813, 
p.  487,  which  authorized  the  issuing  of 
an  execution  against  the  lands  and 
goods  of  the  defendant  in  chancery 
upon  a  decree  being  rendered  against 
him  for  a  specific  sum  of  money. 

Failure  to  Consummate  Furcbase  under 
Foreclosure  Sale. — An  order  requiring 
the  purchaser  of  property  under  a  fore- 
closure sale  to  pay  the  expenses  and 
deficiencies  occasioned  by  her  omission 
to  complete  her  purchase  is  sufiicient 
upon  which  to  base  a  creditors'  bill. 
Lydecker  x'.  Smith,  44  Hun  (N.Y.)  454. 

3.  Blenkinsopp  -•.  Blenkinsopp,  i  De 
G.  M.  &  G.  495,  12  Beav.  568;  Taylor 
V.  Wyld,  8  Beav.  159,  wherein  such 
decrees  were  made  the  basis  of  suits  to 
set  aside  fraudulent  conveyances  ;  Ruf- 
fing 7'.  Tilton,  12  Ind.  259,  wherein  it 
is  said  that  "  the  wife  became  a  cred- 
itor when  she  obtained  her  decree  for 
alimony;"  Frakes  v.  Brown,  2  Blackf. 
(Ind.)  295;  Feigley  v.  Feigley,  7  Md. 
560,  wherein  Mason,  J.,  says  that  the 
statute  of  13  Eliz.,  c.  5,  "seems  to  de- 
sign to  embrace  others  than  those  who 
are  strictly  and  technically  creditors; 
and  if,  under  such  a  comprehensive 
clause  as  'creditors  and  others,'  a  wife 
who  has  been  made  the  victim. of  her 
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lently conveyed,  in  which  case  the  judgment  is,  in  some  states, 
relied  upon  as  creating  a  lien,  cannot  be  based  upon  a  foreign  judg- 
ment, and  a  judgment  rendered  in  another  state  than  that  in 
which  the  judgment  is  filed  is  considered  a  foreign  judgment  •} 


husband's  fraud  is  not  to  be  included,  we 
are  at  a  loss  to  ascertain  to  whom  else 
it  was  designed  to  relate;"  Janvrin 
V.  Curtis,  63  N.  H.  312;  Morrison  v. 
Morrison,  49  N.  H.  69. 

In  Kampz'.Kamp,46How.  Pr.  (N.Y. 
Supreme  Ct.)  143,  the  defendant  in  a 
divorce  suit  was  adjudged  to  pay  ali- 
mony and  make  a  mortgage  to  secure 
the  payment  thereof,  and  such  order 
for  the  payment  of  alimony  was  held 
sufficient  to  authorize  a  suit  to  set 
aside  a  conveyance  made  for  the  pur- 
pose of  enabling  the  husband  to  dis- 
obey the  order.  Said  the  court:  "A 
court  of  law  could  not,  by  any  judg- 
ment or  process  known  to  those  courts, 
create  any  lien  against  the  said  prem- 
ises, charging  them  with  the  mort- 
gage directed  to  be  executed  to  secure 
the  alimony.  Perhaps  an  action  at 
law  could  be  maintained  to  recover  a 
common-law  judgment  for  a  quarter's 
alimony  due  under  the  order,  and  an 
execution  issued  thereon  and  returned 
unsatisfied,  so  that  the  plaintiff  might 
maintain  a  creditors'  bill,  under  the 
statute,  to  set  aside  the  alleged  fraudu- 
lent conveyance.  But  such  relief  would 
be  very  circuitous,  and  would  not  at- 
tain the  remedy  adjudged  by  the  order 
for  a  mortgage  to  secure  the  alimony. 
I  think  it  safe  to  hold  that  the  plaintiff 
was  remediless  at  law,  and  this  fact  is 
the  first  step  towards  maintaining  juris- 
diction in  equity."  Citing  McCart- 
ney V.  Bostwick,  32  N.  Y.  53;  Chau- 
tauqua County  Bank  f.  White,  6  N. 
Y.  252;  and  Loomis  v.  TiflFt,  16  Barb. 
(N.  Y.)  541 :  wherein  fraudulent  con- 
veyances were  set  aside  at  the  suit  of 
simple  contract  creditors  without  any 
lien,  because  they  would  otherwise  be 
remediless.  See  also  Miller  v.  Miller, 
I  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 
30;  Nix  V.  Nix,  10  Heisk.  (Tenn.) 
546;  Boils  V.  Boils,  i  Coldw.  (Tenn.) 
284;  Brooks  V.  Caughran,  3  Head 
(Tenn.)  464;  Twell  v.  Twell,  6  Mont. 
19  :  which  cases  are  to  the  same  effect. 
See  further  the  following  cases,  which, 
although  not  creditors'  bills,  recognize 


the  doctrine  that  a  wife  who  has  re- 
covered alimony  may  attack  a  con- 
veyance made  in  fraud  of  her  rights: 
Dugan  -'.  Trisler,  69  Ind.  553;  Chase 
t'.  Chase,  105  Mass.  385;  Livermore  v. 
Boutelle,  11  Gray  (Mass.)  217;  Bous- 
lough  7'.  Bouslough,  68  Pa.  St.  495; 
Clagett  V.  Gibson,  3  Cranch  (C.  C.) 

359- 

Injunction. — In  Turner  v.  Turner,  44 
Ala.  437,  an  injunction  fetidcnte  lite 
was  granted  to  restrain  a  husband 
from  removing  or  selling  any  of  his 
property  until  a  further  order  of  the 
court.     See  also  article  Divorce. 

1.  Dick  V.  Truly,  i  Smed.  &  M.  Ch, 
(Miss.)  557,  wherein  a  judgment  re- 
covered in  another  state,  and  an  exe- 
cution issued  thereupon  and  returned 
unsatisfied,  were  held  insufficient  to 
lay  the  foundation  of  a  suit  to  subject 
the  debtor's  choses  in  action. 

Farned  v.  Harris,  11  Smed.  &  M. 
(Miss.)  366,  which  was  based  upon  the 
foregoing  case,  and  which  decided 
that  a  judgment  recovered  in  another 
state  did  not  entitle  the  creditor  to 
maintain  a  suit  to  obtain  satisfaction 
out  of  land  which  the  debtor  had  pur- 
chased and  fraudulently  procured  to  be 
conveyed  to  a  volunteer. 

Crim  7».  Walker,  79  Mo.  335,  wherein 
it  was  said  that  "the  claimant  is  noth- 
ing more  nor  less  than  a  general  cred- 
itor." C/V/w^  Claflin  t'.  McDermott, 
12  Fed.  Rep.  375,  and  Wintringham 
V.  Wintringham,  20  Johns.  (N.  Y.)  296. 

Patterson  v.  Lynde,  112  111.  196,, 
wherein  it  was  determined  that  a  suit 
to  subject  unpaid  stock  subscriptions 
could  not  be  based  upon  a  judgment 
against  a  foreign  corporation  recov- 
ered in  the  state  of  its  domicile,  but 
that  a  judgment  should  be  recovered 
in  the  state  in  which  the  suit  was 
brought. 

In  the  following  cases  it  was  deter- 
mined that  such  a  judgment  could  not 
be  made  the  basis  of  a  suit  to  set  aside  a 
fraudulent  conveyance  of  land  :  Davis 
V.  Dean,  26  N.  J.  Eq.  436,  citing-Swayze 
V.  Swayze,  9  N.  J.  Eq.  273,  Young  v. 
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but  cases  are  not  wanting  in  which  judgments  recovered  in  sister 
states  have  been  held  sufficient,  though  these  cases  generally 
contain  elements  which  it  is  believed  would  render  unnecessary 
any  judgment  at  all.^  * 


Frier,  9  N.  J.  Eq.  465,  and  Green  v. 
Tantum,  19  N.  J.  Eq.  105 ;  and  Berry- 
man  V.  Sullivan,  13  Smed.  &  M. 
(Miss.)  75,  citing  Zecharie  r'.  Bowers, 
3  Smed.  &  M.  (Miss.)  641,  and  Tarbell 
V.  Griggs,  3  Paige  (N.  Y.)  207. 

None  of  the  cases  cited  in  either 
Davis  V.  Dean,  26  N.  J.  Eq.  436,  or 
Berryman  v.  Sullivan,  13  Smed.  &  M. 
(Miss.)  75,  were  directly  in  point,  but 
they  recognized  the  necessity  in  gen- 
eral of  recovering  a  judgment  before 
filing  a  creditors'  bill. 

In  Davis  v.  Dean,  26  N.  J.  Eq.  436, 
it  is  said  that  McCartney  v.  Bostwick, 
32  N.  Y.  53,  which  was  relied  upon  by 
the  complainant,  is  not  in  contrariety 
to  the  three  foregoing  cases  therein 
cited. 

See  also  Weinland  v.  Cochran,  9 
Neb.  480,  wherein  an  action  in  the 
nature  of  a  creditors'  bill  was  brought 
to  set  aside  a  fraudulent  conveyance, 
after  the  recovery  of  a  judgment  in  a 
foreign  state,  and  the  court  ignored 
such  judgment  and  held  that  the 
plaintiff,  not  having  recovered  a  judg- 
ment, could  not  maintain  the  bill.  See 
further  the  obiter  dictum  of  Cassoday, 
J.,  in  Gilbert  v.  Stockman,  81  Wis.  602. 

Action  Brought  by  Creditor  of  Decedent. 
— In  Gilman  v.  Tisdale,  i  Yerg. 
(Tenn.)  285,  it  was  determined  that, 
in  the  absence  of  statute,  a  foreign 
creditor  has  no  remedy  against  lands 
descended  to  the  heir  by  force  of  a 
foreign  judgment,  but  must  first  pro- 
ceed through  a  domestic  administra- 
tor; and  Act  Tenn.  1801,  c.  6,  §  2, 
giving  a  remedy  to  foreign  judgment 
creditors  where  the  debts  are  con- 
tracted, judgments  rendered,  and 
parties  reside  in  sister  states,  anS  the 
defendants  own  lands  or  goods  in 
Tennessee,  was  considered  as  afford- 
ing a  remedy  against  the  judgment 
debtor  only,  and  not  as  authorizing  a 
suit  on  a  foreign  judgment  after  the 
death  of  the  debtor  to  subject  lands 
descended  to  his  heirs. 

Service  by  Publication. — In  Board  of 
Public  Works  v.  Columbia  College,  17 
Wall.  (U.  S.)  521,  it  was  held  that 
since  a  personal  judgment  rendered  in 
one  state  against  several  parties  jointly, 
is  not  evidence  outside  of  the  state  as 


against  parties  upon  whom  service 
was  had  by  publication  only,  a  suit 
could  not  be  maintained  in  the  Su- 
preme Court  of  the  District  of  Co- 
lumbia by  a  judgment  creditor  whO' 
recovered  judgment  in  a  state  court 
after  service  by  publication  only. 

1.  McCartney  v.  Bostwick,  32  N.  Y. 
53.  In  this  case  the  debtor  was  a  non- 
resident, and  a  judgment  recovered 
against  him  in  the  state  of  his  resi- 
dence was  considered  sufficient  as  the 
basis  of  a  suit  in  another  state  to  sub- 
ject his  equitable  interests  in  property 
paid  for  by  him  but  conveyed  to  an- 
other, because  no  action  could  be 
brought  upon  the  original  debt  or 
judgment  in  the  state  where  the  land 
was  situated. 

In  Merchants',  etc.,  Transp.  Co.  v-_ 
Borland  (N.  J.  1895),  3i  Atl.  Rep.. 
272,  a  judgment  recovered  in  another 
state  was  considered  sufficient  as  the 
basis  of  a  suit  against  a  deceased 
debtor's  personal  representatives. 

In  Earle  v.  Grove,  92  Mich.  285,  a 
foreign  judgment  regularly  obtained 
upon  personal  service,  upon  which  an 
execxition  had  been  issued  and  re- 
turned unsatisfied,  was  considered  suf- 
ficient, it  being  alleged  that  the  debtor 
was  a  nonresident  of  the  state,  and 
that  he  was  insolvent. 

See  also  Shickle  v.  Watts,  94  Mo. 
419,  wherein  it  was  determined  that 
judgments  recovered  in  another  state 
were  entitled  to  full  faith  and  credit, 
and  had  the  same  force  and  dignity  as 
domestic  judgments  unde4-  Rev.  Stat. 
Mo.  1879,  (j  2735,  the  suit  being  by  the 
creditors  of  an  insolvent  corporation 
to  reach  unpaid  stock  subscriptions. 

See  further  Tittman  v.  Thornton^ 
107  Mo.  500,  wherein  a  suit  was  brought 
on  a  foreign  judgment  to  reach  equi- 
table assets  of  the  debtor,  without  any 
question  as  to  the  sufficiency  of  the 
judgment  being  raised  or  passed  upon. 

Foreign  Judgment  as  Basis  of  Belief  in 
United  States  Court. — In  National  Tube 
Works  Co.  V.  Ballou,  146  U.  S.  517,  a 
bill  was  brought  in  the  Circuit  Court 
of  the  United  States  for  the  southern 
district  of  New  York,  against  a  citizen 
of  New  York,  to  subject  unpaid  stock 
subscriptions  due  to  a  Connecticut 
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States  court  sitting  in  such  state  is  sufficient,  according  to  the 
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corporation.  It  was  held  insufficient 
to  allege  the  recovery  of  a  judg- 
ment against  the  corporation  in  Con- 
necticut, and  the  issuing  and  return 
there  of  an  execution  unsatisfied,  and 
that  the  corporation  had  no  funds  or 
assets  wherewith  to  pay  the  claim  of 
the  plaintiff,  without  alleging  an}' 
judgment  in  New  York,  or  any  eflfort 
to  obtain  one,  or  the  impossibility  of 
obtaining  one. 

See  also  Clafiin  v.  McDermott,  20 
Blatchf .  (U.S.)  522,  wherein  it  was  held 
that  a  creditors'  bill  founded  upon  a 
judgment  recovered  against  a  debtor  in 
a  state  court  in  California,  would  not  lie 
in  a  Circuit  Court  of  the  United  States 
in  New  York,  to  set  aside  a  fraudulent 
transfer  of  property  made  by  the  debtor 
in  California,  no  judgment  having 
been  obtained  or  execution  issued  in 
such  Circuit  Court,  or  any  in  the  state 
court  of  New  York ;  and  Walser  v. 
Seligman,  21  Blatchf.  (U.  S.)  130, 
whtrein  creditors  of  a  corporation, 
organized  under  the  laws  of  Missouri 
and  Kansas,  brought  suit  in  the  Circuit 
Court  of  the  United  States  in  New 
York,  basing  their  right  to  relief  upon 
the  recovery  of  judgments  in  Missouri. 

Insolvency  and  Nonresidence. — As  to 
the  necessity  for  a  judgment  when  the 
debtor  is  a  nonresident  or  when  he  is 
insolvent,  see  infra,  VII.,  9,  10. 

But  see  Merchants'  Nat.  Bank  v.  Chat- 
tanooga Constr.  Co.,  53  Fed.  Rep. 
314,  citing  Stutz  v.  Handley,  41  Fed. 
Rep.  537,  which  latter  case  was  de- 
cided on  the  authority  of  Hatch  v. 
Dana,  loi  U.  S.  205,  and  was  affirmed 
{139  U.  S.  429,  sub  nom.  Handley  -'. 
Stutz)  on  the  merits,  without  any  ob- 
jection to  the  sufficiency  of  the  judg- 
ment to  support  the  bill.  It  may  be 
worthy  of  remark,  however,  that  in 
Merchants'  Nat.  Bank  v.  Chattanooga 
Constr.  Co.,  53  Fed.  Rep.  314,  it  was 
determined  that  certain  of  the  com- 
plainants who  had  no  judgments  were 
entitled  to  maintain  the  bill  without 
any  judgment  at  all. 

1.  Buckeye  Engine  Co.  v.  Donau 
Brewing  Co.,  47  Fed.  Rep.  6,  wherein 


an  application  was  made  for  the  ap- 
pointment of  a  receiver  for  an  in- 
solvent corporation.  Hanford,  J.,  said  : 
"I  hold  that  this  court  has  jurisdiction 
of  suits  in  equity  by  creditors  when- 
ever the  facts  justify  the  bringing  of 
such  suits  under  the  general  principles 
of  equity  practice,  notwithstanding 
the  fact  that  the  demands  rest  upon 
judgments  rendered  by  the  state 
courts." 

2.  Chicago  First  Nat.  Bank  v.  Slo- 
man.  42  Neb.  350;  Bullitt  v.  Taylor, 
34  Miss.  743. 

In  this  latter  case,  which  was  a  suit  to 
set  aside  a  fraudulent  conveyance,  the 
court  said  :  "While  a  judgment  of  the 
United  States  court  may,  in  some  re- 
spects, be  regarded  as  a  foreign  judg- 
ment, it  is  not  so,  in  the  full  sense  of 
the  term.  Such  judgments  may  be  en- 
forced by  execution  against  the  prop- 
erty of  the  debtor,  like  state  judg- 
ments, and  indeed  they  are  in  the 
main  regulated  by  state  laws.  It  is 
only  necessary  to  maintain  the  bill,  to 
make  the  same  allegations  in  regard 
to  these  judgments  which  would  be 
made  in  regard  to  judgments  of  the 
state  courts,  that,  in  consequence  of 
the  fraud,  the  remedy  had  become  in- 
effectual by  execution  at  law." 

In  Vanderveer  v.  Stryker,  8  N.  J. 
Eojk  185,  the  object  of  the  bill  was  to 
reach  equitable  interests  and  things  in 
action  of  the  debtor.  Said  the  court : 
"A  judgment  in  the  District  Court  of 
the  United  States  for  New  Jersey  is  ;  s 
satisfactory  evidence  of  the  existence 
of  a  debt  as  the  judgment  of  our  Su- 
preme Court;  and  an  execution  issued 
from  the  District  Court  has  the  same 
power  and  territorial  extent  as  an 
execution  from  our  Supreme  Court ; 
and  if  an  execution  from  that  court 
fails  to  yield  to  the  plaintiff  his  judg- 
ment debt,  it  is  as  entire  a  failure  as  if 
his  execution  had  issued  from  our 
Supreme  Court.  The  ground  of  relief 
in  this  court  is,  that  the  complainant 
has  obtained  an  execution  at  law,  upon 
which  any  property  in  this  state,  tangi- 
ble or  that  can  be  reached  bv  execution 
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6.  Issuance  of  Execution  and  Return  of  Nulla  Bona — a.  Gener- 
ally.— In  certain  classes  of  creditors'  bills,  which  will  be  herein-, 
after  particularly  enumerated,  it  is  necessary  to  issue  an  execu- 
tion upon  the  judgment  before  filing  the  bill,  and  in  others  to 
issue  an  execution  and  have  a  return  of  nulla  bona.^ 


at  law,  might  be  reached  and  made 
available;  that  the  defendant  has  no 
property  which  can  be  reached  by 
execution  at  law,  but  that  he  has  prop- 
erty which  a  court  of  equity  will  sub- 
ject to  the  payment  of  the  judgment 
and  execution." 

In  Brown  v.  Bates,  lo  Ala.  432, 
wherein  a  judgment  rendered  by  a 
United  States  court  was  considered 
sufficient,  Collier,  J.,  said:  "But  what 
objection  can  there  be  to  the  interposi- 
tion of  a  state  court  in  such  a  case, 
where  it  has  jurisdiction  over  the  de- 
fendant and  the  subject-matter.?  It 
cannot  possibly  lead  to  a  conflict  be- 
tween the  tribunals.  The  proceedings 
in  equity  are  consequential  and  auxil- 
iary. They  by  no  means  affect  the 
judgment.  After  the  filing  of  a  credit- 
or's bill,  the  complainant  may  take  out 
a  new  execution  and  levy  upon  the  de- 
fendant's property;  and  if  it  is  insuf- 
ficient to  satisfy  the  judgment,  he  will 
not  be  compelled  to  elect  either  to 
dismiss  his  bill,  or  abandon  his  execu- 
tion. *  *  *  The  bill  then,  in  the  present 
case,  does  not  in  any  manner  interfere 
with  the  control  of  the  federal  court 
over  its  judgments,  or  the  process  that 
may  be  issued  thereon ;  but  is  in- 
tended rather  to  aid  in  obtaining  satis- 
faction of  them.  We  can  discover  no 
want  of  equity  having  reference  to  the 
tribunal  in  which  the  judgments  were 
obtained." 

See  also  Ballin  v.  Loeb,78  Wis.  404, 
which  was  a  suit  under  Rev.  Stat. 
Wis.,  §  3216  et  seq.,  for  the  distribu- 
tion of  the  assets  of  an  insolvent  cor- 
poration among  its  creditors.  It  was 
held  that  a  judgment  in  the  Circuit 
Court  of  the  United  States  was  suffi- 
cient to  entitle  the  plaintiff  to  maintain- 
an  action  under  section  32i6,providing 
that  such  action  may  be  brought  by  a 
judgment  creditor  after  an  execution 
has  been  returned  unsatisfied,  in  whole 
or  in  part. 

Contra. — In  Tarbell  v.  Griggs,  3  Paige 
(N.  Y. )  207,  it  was  determined  that  the 
bill  could  not  be  founded  upon  a  judg- 
ment obtained  in  a  United  States  court 
sitting  in  the  state  in  which  the  bill 
was  filed,  although  an  execution  had 


been  issued  thereon  and  returned  un- 
satisfied. Walworth,  Ch.,  said  :  "This 
court,  upon  the  principle  of  comity, 
has  gone  so  far  as  to  compel  a  discov- 
ery from  persons  residing  within  its 
jurisdiction,  in  aid  of  the  prosecution 
or  defense  of  a  suit  pending  in  the 
court  of  a  sister  state.  And  I  am  not 
prepared  to  say  it  might  not,  upon  the 
same  principle  of  comity,  interfere  to 
aid  the  parties  in  the  collection  of  a 
judgment  of  a  court  of  the  United 
States,  or  of  a  sister  state,  upon  any 
sufliicient  grounds  of  equity  appearing 
upon  the  face  of  the  bill,  to  show  that 
the  exercise  of  such  a  jurisdiction  was 
necessary  to  prevent  a  failure  of  jus- 
tice. Without  intending  to  express  a 
definite  opinion,  however,  on  that 
subject,  I  am  satisfied  there  is  not  a 
sufficient  foundation  laid  in  this  case 
for  the  exercise  of  the  jurisdiction  of 
this  court."  See  also,  to  the  same  ef- 
fect, Winslow  V.  Leland,  128  111.  338, 
foIlo-Lving  Steere  v.  Hoagland,  39  111. 
264,  and  Dihvorth  f.  Curts,  139  111. 
508,  the  last  case  being  founded  upon 
the  two  next  preceding. 

Lien  by  Statute  upon  Land. — Under 
Civ.  Code  Kan.,  §  419,  providing  that 
judgments  of  courts  of  the  United 
States  rendered  within  the  state  of 
Kansas  are  liens  upon  the  real  estate 
of  the  debtor  within  the  county  within 
which  the  judgment  is  rendered,  a 
j\Klgment  of  the  United  States  Circuit 
Court  is  sufficient  as  a  basis  for  a  cred- 
itors' bill  in  the  state  court.  Chicago, 
etc..  Bridge  Co.  v.  Fowler,  55  Kan.  17. 

1.  Circumstances  Excusing  Issuance  of 
Execution — Military  Orders. — In  Mix- 
on  V.  Dunklin,  48  Ala.  455,  it  was  deter- 
mined that  military  orders  issued  under 
the  acts  of  Congress  commonly  known 
as  Reconstruction  Acts,  which  pre- 
vented the  issuance  of  executions  at 
law,  did  not  authorize  resort  to  chan- 
cery without  first  issuing  an  execution 
and  having  it  returned  unsatisfied. 

Escape  of  Debtor  from  Jail. — In 
Poague  V.  Boyce,  6  J.  J.  Marsh.  (Ky.) 
83,  which  was  a  suit  to  reach  personal 
property  fraudulently  conveyed,  it 
was  recognized  that  ordinarily  the 
creditor  shoiild  have  issued  an  execu- 
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Decrees  in  Chancery. — Where  the  case  is  one  in  which,  ordinarily, 
an  execution  should  be  issued  and  returned  nulla  bona,  the  cir- 
cumstance that  the  creditor  relies  upon  a  decree  in  chancery  for 
the  payment  of  money  is  immaterial,  and  an  execution  must  be 
issued  and  returned  unsatisfied  in  like  manner  as  if  he  relied  upon 
a  judgment  at  law.^ 

By  Assignee  of  Judgment. — Where,  before  the  assignment  of  a  judg- 
ment, an  execution  has  been  issued  and  returned  unsatisfied,  the 
assignee  need  not,  after  the  assignment,  issue  another  execution.* 


tion  and  procured  its  return,  but  it 
was  determined  that  a  creditor  was 
excused  from  doing  so  by  the  fact 
that  he  had  taken  the  body  of  the 
debtor  on  a  ca.  sa.,  and  that  the  debtor 
had  broken  jail  and  made  his  escape 
without  paying  the  debt. 

Sufficiency  of  Ca.  Sa.  In  Lieu  of  Execu- 
tion.— In  Pettus  V.  Smith,  4  Rich.  Eq. 
(S.  Car.)  197,  it  was  held  that  a  capias 
ad  satisfaciendum  was  as  well  adapted 
to  test  whether  the  judgment  debtor 
was  possessed  of  any  property  beyond 
that  which  he  had  conveyed  in  fraud 
of  creditors,  as  an  execution ;  Johns- 
ton, Ch.,  remarking:  "The  true  doc- 
trine, it  appears  to  me,  is  that  the 
party  asking  the  aid  of  equity,  in  such 
cases  as  this,  is  bound  to  show  that, 
without  fault  on  his  part,  and  after 
the  exercise  by  him  of  reasonable 
diligence,  he  has  no  means  of  obtain- 
ing satisfaction  of  his  claims  without 
the  aid  of  this  court ;  and,  as  to  the 
insolvency  of  his  debtor,  he  is  bound 
to  make  such  proof  only  as,  under  the 
circumstances,  is  reasonable  and  satis- 
factory— such  proof  of  insolvency  as, 
in  all  other  cases,  is  competent  and 
satisfactory,  and  no  more." 

But  see,  co«/r«,  Tappan  v.  Evans,  11 
N.  H.  311,  wherein  it  is  determined 
that  a  judgment  creditor  seeking  to 
subject  the  equitable  assets  of  a  debtor, 
or  choses  in  action,  must  show  that  an 
execution  has  been  returned  unsatisfied, 
and  that  it  is  not  sufficient  to  cause 
the  body  of  the  debtor  to  be  arrested. 
Tappan  v.  Evans,  11  N.  H.  311. 

1.  Weightman  v.  Hatch,  17  111.  281, 
and  Farnsworth  v.  Strasler,  12  111. 
482,  holding  that,  as  regards  the  neces- 
sity for  issuing  an  execution  and  hav- 
ing it  returned  unsatisfied,  a  decree  in 
equity  stands  upon  the  same  footing 
as  a  judgment  at  law;  Speiglemyer 
t'.  Crawford, 6  Paige  (N.  Y.)  254;  Clark- 
son  T'.  DePeyster,  3  Paige  (N.  Y.)  320, 
which  last  case  was   a   suit  wherein   a 


creditor  claiming  under  a  decree  in 
chancery  sought  payment  out  of 
choses  in  ac.tion  and  equitable  rights 
of  the  debtor. 

In  Geery  v.  Geery,  63  N.  Y,  252,  which 
was  a  suit  to  set  aside  a  fraudulent 
conveyance,  the  court  being  referred 
to  White  V.  Geraerdt,  i  Edw.  Ch.  (N. 
Y.)  336,  as  authority  for  maintaining 
the  suit  without  issuing  an  execution, 
said:  "That  case  is  in  conflict  with 
other  authorities,  and  is  unsupported 
by  any  principle  now  recognized  as 
controlling  in  such  cases." 

See  also  Miller  v.  Miller,  7  Hun  (N. 
Y.)  208,  which  was  a  suit  to  reach 
equitable  assets,  and  which  also  de- 
clared that  White  f.  Geraerdt,  i  Edw. 
Ch.  (N.  Y.)  336,  had  been  over- 
ruled. 

2.  Gleason  v.  Gage,  7  Paige  (N. 
Y.)  121,  wherein  Walworth,  Ch.,says: 
"In  courts  of  common  law  the  real 
party  is  sometimes  permitted  to  pros- 
ecute his  suit  in  the  name  of  a  third 
person  who  has  no  subsisting  interest 
therein.  And  he  is  frequently  com- 
pelled to  use  the  name  of  the  original 
creditor  where  a  chose  in  action  has 
been  assigned.  But  in  this  court  the 
assignee  of  a  right  of  action  must 
prosecute  the  suit  in  his  own  name ; 
and  it  is  a  good  defense,  in  most  cases, 
that  the  nominal  complainant  has  no 
interest  in  the  subject  of  the  litigation. 
The  complainants,  therefore,  after 
they  had  purchased  this  judgment, 
were  compelled  to  file  the  bill  in  their 
own  names.  And  there  is  no  good 
reason  for  requiring  them  to  go 
through  the  mere  formality  of  taking 
out  a  new  execution,  and  having  it  re- 
turned unsatisfied,  when  the  ink  was 
scarcely  dry  upon  a  similar  return 
made  by  the  sheriff  on  the  execution 
which  had  been  issued  at  the  instance 
of  the  party  from  whom  they  pur- 
chased the  judgment."  Overruling' 
Wakeman   v.  Russel,  i  Edw.  Ch,  (N. 
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Alias  Executions. — The  authorities  are  in  conflict  as  to  what  length 
of  time  may  be  permitted  to  elapse  after  the  return  of  an  execu- 
tion before  filing  the  bill,  without  issuing  a  new  execution.* 

After  the  Filing  of  the  Bill  it  is  not  necessary  to  issue  executions 
for  the  purpose  of  preventing  the  judgment  from  becoming 
dormant.* 

Where  there  Is  More  than  One  Debtor,  and  they  are  jointly  liable,  it 
is  not  sufficient  to  show  the  issuance  of  an  execution  and  a  return 
of  7iulla  bona  as  to  one  of  them  only,  but  the  legal  remedies  must 
be  exhausted  against  all  of  them.* 


Y.)  509.  See  also  the  following  cases, 
based  upon  Gleason  v.  Gage,  7  Paige 
(N.  Y.)  121:  Strange  v.  Longlev,  3 
Barb.  Ch.  (N.  Y.)  650;  McArthur  v. 
Hoysradt,  11  Paige  (N.  Y.)  495;  Hast- 
ings V.  Palmer,  Clarke  Ch.  (N.  Y.) 
52;  Rankin  v.  Rothschild,  78  Mich.  10. 
But  see,  contra.  Fitch  v.  Baldwin, 
Clarke  Ch.  (N.  Y.)  106. 

1.  Six  Years. — In  Corning  v.  Steb- 
bins,  I  Barb.  Ch.  (N.  Y.)  589,  the  cred- 
itor was  permitted  to  file  his  bill  with- 
out issuing  a  new  execution,  although 
more  than  six  years  had  elapsed  since 
the  return  of  the  original  execution ; 
Walworth,  Ch.,  saying:  "Storms  v. 
Ruggles,ClarkeCh.  (N.  Y.)  148,  *  *  * 
was  not  well  considered,  and  has  fre- 
quently been  overruled  by  this  court. 
After  the  complainant  has  once  ex- 
hausted his  remedy  at  law,  by  the  re- 
turn unsatisfied  of  an  execution  which 
has  been  issued  to  the  proper  county, 
the  statute  gives  him  the  right  to 
come  here  for  the  purpose  of  reaching 
the  equitable  interests  and  things  in 
action  of  the  defendant.  And  I  know 
of  no  limitation  of  that  right  short  of 
the  ten  years  which  the  statute  has 
fixed  as  the  time  within  which  suits 
purely  of  equitable  cognizance  must  be 
brought  in  this  court.  The  remedy 
of  the  defendant,  to  prevent  unneces- 
sary costs,  if  he  has  the  means  of  pay- 
ing the  judgment,  is  to  apply  his 
property  for  that  purpose.  And  if  he 
has  not  sufficient  property,  the  com- 
plainant should  not  be  subjected  to  the 
useless  delay  and  expense  of  issuing 
.a  second  execution,  and  having  it  re- 
turned unsatisfied,  before  he  files  his 
bill." 

Nine  Years. — In  Gould  v.  Tryon, 
Walk.  (Mich.)  353,  it  was  determined 
that  after  the  lapse  of  nine  years, 
another  execution  should  have  been 
issued  before  filing  the  bill,  as  it  is 
not  to  be  presumed  that  the   defend- 


ant's want  of  property  has  continued 
during  that  length  of  time. 
After    Revival     by    Scire   Facias. — In 

Crawford  v.  Cook,  55  111.  App.  351,  a 
judgment  was  revived  by  scire  facias 
more  than  ten  years  after  its  rendition, 
and  it  was  determined  that  after  such 
revival,  a  new  execution  should  have 
been  issued.  Said  the  court:  "That 
revival  should  have  been  followed  by 
an  execution.  Non  coristat  that  it 
would  not  have  produced  satisfaction." 
Citing  Winslow  v.  Leland,  128  111.  304. 

But  in  Colt  XK  Fulton,  Chan.  Sent. 
(N.  Y.)  45,  the  chancellor  decides  that 
where  the  judgment  is  revived  by  scire 
facias  in  favor  of  personal  representa- 
tives, it  is  not  necessary  to  sue  out  a 
new  execution  thereon,  to  entitle  them 
to  file  a  creditors'  bill. 

2.  Cincinnati^ .Hafer, 490hioSt.6o. 

S.  Voorhees  v.  Howard,  4  Abb.  App. 
Dec.  (N.  Y.)  503;  Child  v.  Brace,  4 
Paige*(N.  Y.)  309;  Reed  v.  Wheaton, 
7  Paige  (N.  Y.)  663;  Strange  r-.  Long- 
ley,  3  Barb.  Ch.  (N.  Y.)  650. 

Partnership.— In  Child  v.  Brace,  4 
Paige  (N.  Y.)  309,  judgment  having 
been  recovered  against  five  partners, 
suit  was  brought  to  subject  the  equi- 
table assets  of  one  of  the  partners 
after  an  execution  had  been  issued  to 
the  county  in  which  the  venue  was 
laid.  No  execution  was  issued  to  the 
county  in  which  the  defendant  re- 
sided, or  to  the  county  in  which  three 
other  of  the  partners  resided,  and  as 
to  three  of  the  partners  to  whose 
counties  no  executions  had  issued, 
there  were  no  allegations  of  insolvency. 
It  was  held  that  there  was  no  sufficient 
exhaustion  of  legal  remedies,  and 
that  it  was  necessary  to  issue  an  exe- 
cution to  the  county  in  which  each  of 
the  partners  resided,  or  to  allege  the 
insolvency  of  the  partners  against 
whom  no  executions  were  issued. 

But  an  execution  issued  ag-ainst  the 
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b.  Suits  to  Set  Aside  Fraudulent  Conveyances— (i)  In 
General. — The  authorities  are  not  in  accord  upon  the  question 
whether  or  not  the  creditor,  having  recovered  a  judgment,  must, 
in  addition  thereto,  issue  an  execution  and  have  it  returned  un- 
satisfied before  he  can  attack  fraudulent  conveyances  of  land 
made  by  his  debtor,  and  are  array.ed  against  each  other  in  very 
nearly  equal  numbers  ;  but  much  of  the  conflict  arises  from  the 
effect  that  is  given  to  judgments  and  executions  by  different 
statutes  in  various  jurisdictions.* 

In  One  Line  of  Decisions  it  is  held  that  an  execution  must  have 
been  issued  and  returned  unsatisfied,  either  in  whole  or  in  part, 
and  the  reasons  given   for  such  requirement  are,  that  the  inter^ 


joint  property  of  partners  is  effectual 
in  a  suit  by  creditors  to  subject  such 
property,  although  the  judgment  was 
entered  and  docketed  against  only 
such  of  the  partners  as  were  served 
with  process.  Produce  Bank  v.  Mor- 
ton, 67  N.  Y.  199. 

Kentucky  Statute. — Under  Civil  Code 
Ky.,  tit.  10,  c.  4,  which  provides  that 
after  an  execution  "  directed  to  the 
county  in  which  the  judgment  was  ren- 
dered, or  to  the  county  of  the  defend- 
ant's residence,"  is  returned  unsatisfied, 
the  plaintiff  may  institute  an  equitable 
action  to  subject  choses  in  action  and 
equitable  interests  of  the  debtor  to  the 
satisfaction  of  the  judgment;  where  a 
judgment  is  rendered  against  several 
defendants  it  is  not  sufficient  to  issue 
an  execution  to  a  county  in  which 
some  of  the  defendants  reside,  and 
the  other  defendant  has  a  right  to  in- 
sist that  an  execution  should  be  issued 
to  either  the  county  in  which  the 
judgment  was  rendered,  or  that  in 
which  he  resides.  Proctor  r.  Bell 
(Ky.  1895),  30  S.  W.  Rep.  m. 

See  also  Crabb  f.  Hill  (Ky.  1895), 
30  S.  W.  Rep.  415,  wherein  it  is  de- 
clared that  the  statute  is  mandatory 
and  must  be  complied  with. 

Execution  against  Second  Indorser  on 
Note. — In  Coleman  v.  Rives,  34  Miss. 
634,  the  judgment  was  recovered 
against  the  maker  and  first  and  sec- 
ond indorsers  of  a  note,  and  a  bill 
seeking  satisfaction  of  the  judgment 
out  of  equitable  property  of  the  sec- 
ond indorser  alleged  that  an  execu- 
tion had  been  issued  against  him  and 
returned  unsatisfied.  A  demurrer  to 
the  bill  was  sustained,  because  it  did 
not  show  that  the  complainant  had  a 
right  to  the  exectition,  since,  under 
Hutch.  Code  Miss.  853,  9  6,  the  com- 


plainant had  no  right  to  issue  an  exe- 
cution against  the  second  indorser  un- 
less it  was  made  to  appear  by  an  affi- 
davit that  the  principal  and  first 
indorser  had  no  property  in  the  state 
out  of  which  the  complainant's  judg- 
ment and  costs  covild  be  made. 

Decree  against  Principal  and  Surety. — •. 
Where  a  decree  in  chancery  is  ren- 
dered against  a  principal  debtor  and 
his  surety,  the  creditor  may  maintain 
a  bill  against  the  principal  debtor 
Avithout  first  exhausting  his  remedy 
against  the  surety.  Speiglemyer  -'. 
Crawford,  6  Paige  (N.  Y.)   254. 

Death  of  One  of  Joint  Debtors.' — Where 
one  of  the  joint  debtors  is  dead,  it  is. 
none  the  less  necessary  to  exhaust  the 
legal  remedies  against  his  estate.  Voor- 
hees  -'.  Howard,  4  Abb.  App.  Dec. 
(N.  Y.)  503. 

A  General  Averment  that  the  defend- 
ant is  primarily  liable  for  the  payment 
of  the  obligations  upon  which  the 
judgment  was  recovered  is  too  indefi- 
nite to  excuse  the  complainant  from 
issuing  an  execution  to  the  county 
where  the  other  judgment  debtors  re- 
sided. Strange  v.  Longley,  3  Barb. 
Ch.  (N.  Y.)  650. 

Where  Two  Judgment  Creditors  unite 
in  the  bill,  and  one  of  thein  has  issued 
an  execution  which  has  been  returned 
unsatisfied,  and  it  is  alleged  that  the 
plaintiffs  know  of  no  property  upon 
which  an  execution  can  be  levied,  and 
that  their  judgments  will  remain  wholly 
unsatisfied  unless  they  can  resort  to 
equity,  the  failure  of  the  other  judg- 
ment creditor  to  issue  an  execution 
and  have  it  returned  unsatisfied,  is  ex- 
cused.    Enright  -'.  Grant,  5  Utah  334, 

1.  Henderson,  J.,  in  Enright -•.  Grant,_ 
5  Utah  334:  Cassoday,  J.,  in  Gilbert  r. 
Stockman,  81  Wis.  602. 


496 


Volume  V, 


Exhaustion  of  Remedies.      CREDITORS  '   BILLS.      Issuance  of  txecution. 

• 
position  of  equity  should  not  be  asked  until  the  creditor  has 
in  this  manner  shown  that  he  is  remediless  at  law,  and  also  that 
the  conveyance  is  fraudulent  as  to  creditors  only  and  is  valid  as 
between  the  parties  thereto,  and  that,  consequently,  the  grantee 
should  not  be  disturbed  in  his  possession  until  the  creditor  has 
shown  that  the  debtor  has  no  other  property  to  which  resort  may 
be  had.* 


1.  The  rule  referred  to  in  the  text 
prevails  in  the  following  states  : 

Kentucky. — Halbert  v.  Grant,  4T.  B. 
Mon.  (Ky.)  580,  wherein  Mills,  J.,  said  : 
"The  rule  is  so  well  settled  that  a 
creditor  must  not  only  obtain  a  judg- 
ment, but  issue  out  execution  and  pro- 
cure its  return  in  a  case  where  his  de- 
mand is  purely  legal,  before  he  can 
apply  to  a  court  of  equity  for  redress 
against  fraudulent  incumbrances  on 
the  estate  of  the  debtor,  that  we 
need  not  now  discuss  the  subject  or 
review  the  cases  where  the  principle 
has  been  adjudicated."  See  also,  tp 
the  same  effect,  Martz  v.  Pfeifer,  80 
Ky.  600;  Wicklififes  v.  Lyon,  5  J.  J. 
Marsh.  (Ky. )  84;  Anderson  v.  Brad- 
ford, 5  J.  J.  Marsh.  (Ky.)  73;  M' Kin- 
ley  x'.^Combs,  I  T.  B.Mon.  (Ky.)  105; 
Allen  V.  Campbell,  i  T.  B.  Mon. 
(Ky.)  231;  and  the  obiter  dicta  in 
Treadway  v.  Turner  (Ky.  1889),  10 
S.  W.  Rep.  816. 

Other  creditors  who  have  not  ob- 
tained judgments  and  issued  execu- 
tions, cannot  file  a  cross  bill  and  place 
themselves  in  a  position  to  impeach 
the  fraudulent  deed.  Moffat  -;.  Ing- 
ham, 7  Dana  (Ky.)  495. 

Maine. — Howe  v.  Whitney,  66  Me. 
17,  in  which  case  it  was  determined 
that  after  the  decease  of  the  debtor 
the  bill  could  not  be  maintained  with- 
out showing  that  during  the  life  of  the 
debtor  an  execution  had  been  placed 
in  the  officer's  hands  for  enforcement 
and  returned  unsatisfied,  and  that  the 
issuance  and  return  of  an  execution 
after  the  debtor's  decease  were  insuf- 
ficient. See  also,  in  support  of  the 
proposition,  Webster  v.  Clark,  25  Me. 
313;  Webster  r.  Withey,  25  Me.  326; 
Corey  v.  Greene,  51  Me.  114;  and 
Griffin  v.  Nitcher,  57  Me.  270. 

In  MicMgan,  "the  statute  gives  no 
lien  to  creditors,  separately  or  jointly, 
on  property  conveyed  to  third  persons 
by   their   debtor   or   at    his   instance. 


way  in  which  it  can  usually  be  ascer- 
tained whether  such  redress  can  be 
had,  is  by  resort  to  legal  remedies. 
Until  they  have  obtained  judgment 
and  issued  execution  and  failed  to 
reach  property  on  it,  and  had  it  duly 
returned  nulla  botta,  they  are  not  in  a 
position  to  resort  to  equity."  Tyler 
V.  Peatt,  30  Mich.  63.  See  also,  as  to 
the  necessity  of  issuing  an  execution 
and  having  it  returned  unsatisfied, 
Thayer  v.  Swift,  Harr.  (Mich.)  430. 

In  Vanderpool  v.  Notley,  71  Mich. 
422,  and  McKibben  v.  Barton,  i  Mich. 
213,  it  is  determined  that  it  is  neces- 
sary to  levy  the  execution  upon 
land.  In  the  first  of  these  cases  it  is 
said  that  it  is  not  necessary  to  have 
the  execution  returned,  and  in  the  sec- 
ond case  it  is  said  that  the  f-act  that 
the  execution  has  been  returned  un- 
satisfied will  not  reHeve  the  creditor 
from  the  necessity  of  making  a  levy 
upon  the  land. 

In  Brock  v.  Rich,  76  Mich.  644,  and 
Pierce  v.  Rich,  76  Mich.  648,  it  is  de- 
termined that  where  both  chattels 
and  land  are  fraudulently  conveyed, 
the  creditor  has  a  right  to  levy  on  the 
chattels,  and,  unless  it  appears  that  this 
remedy  is  unavailing,  a  bill  to  set  aside 
a  fraudulent  conveyance  of  the  land 
will  not  be  entertained. 

See  further  Messmore  v.  Huggard, 
46  Mich.  558,  wherein  the  object  of  the 
bill  was  to  have  a  mortgage  on  land 
declared  fraudulent.  The  court  said  : 
"  The  steps  usually  taken  in  such  cases 
are,  first,  to  levy  the  execution,  and 
then  file  a  bill  in  aid." 

New  York.— Adsit  v.  Butler,  87  N.  Y. 
585,  wherein  a  demurrer  was  sustained 
to  the  complaint,  because  it  did  not  al- 
lege that  an  execution  had  been  issued 
and  returned  unsatisfied,  although  the 
demurrer  admitted  the  alleged  insol- 
vency of  the  debtor.  A-ffirming2'^  Hun 
(N.  Y.)  45.  The  court  of  appeals,  be- 
ing referred  to  Brinkerhoff  ik  Brown, 


They  have,  therefore,  no  right  to  im-     4  Johns.  Ch.  (N.  Y.)  674,  and  Shaw  v. 

plead   third  persons,   if  they  can  get     Dwight,  27  N.  Y.  244,  84  Am.  Dec. 

redress  from  their  debtor.    The  only     275,  in  support  of  the  proposition  that 
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There  Are  Other  Authorities  which  hold  that  the  issuance  of  an  exe- 
cution and  a  return  of  nulla  bona  are  not  prerequisites,  because 
of  statutes  whereby  judgments  are  made  specific  hens  upon  the 


when  the  creditor  seeks  aid  as  to  real 
estate  he  need  only  show  a  judgment 
creating  a  _  lien,  says:  "We  do  not 
think  that  it  was  intended  to  hold  in 
either  of  these  cases  that  an  execution 
could  be  dispensed  with,  nor  do  the 
remarks  referred  to  sustain  the  position 
contended  for,  as  no  such  question 
was  presented  in  the  cases  cited." 

See  also,  to  the  same  effect  as  Adsit 
V.  Butler,  87  N.  Y.  585,  National 
Tradesmen's  Bank  v.  Wetmore,  124 
N.  Y.  244;  Hendricks  v.  Robinson,  2 
Johns.  Ch.  (N.  Y.)  283;  Buswell  v. 
Lincks,  8  Daly  (N.  Y.)  527;  and 
North  American  F.  Ins.  Co.  v.  Gra- 
ham, 5  Sandf.  (N.  Y.)  197;  in  which 
cases  it  was  determined  that  as  the 
creditor  must  exhaust  the  personal 
property  of  the  debtor  before  having 
recourse  to  his  real  estate,  it  is  essen- 
tial to  show  that  an  execution  has  been 
issued  and  returned  unsatisfied.  Hyatt 
T.  Dusenbury  (Brooklyn  City  Ct.),  5 
N.  Y.  St.  Rep.  846,  12  Civ.  Pro.  Rep. 
(N.  Y.)  152;  Bostwick  v.  Scott,  40 
Hun  (N.  Y.)  212. 

In  the  last  case  it  is  said  that  the 
judgment  when  docketed  is  made  by 
statute  a  lien  upon  all  the  lands  of  the 
debtor,  and  that  the  allegation  of  the 
issuance  of  an  execution,  and  the  re- 
turn of  the  same  unsatisfied,  is  neces- 
sary for  the  purpose  of  showing  that 
the  judgment  debtor  has  no  personal 
property  out  of  which  the  judgment 
can  be  satisfied,  because  a  creditor  has 
no  right  to  enforce  his  lien  against  the 
real  estate  until  the  personal  property 
has  been  exhausted. 

In  Easton  Nat.  Bank  v.  Buffalo 
Chemical  Works,  48  Hun  (N.  Y.) 
557,  the  object  of  the  action  was  to 
set  aside*a  prior  fraudulent  judgment, 
and  ultimately  to  reach  real  estate  of 
the  debtor.  The  court,  being  referred 
to  a  remark  made  in  the  course  of  the 
opinion  in  Crippen  %'.  Hudson,  13  N. 
Y.  161,  which,  if  a  correct  exposition 
of  the  law,  would  sustain  the  plaintiff's 
right  to  maintain  the  action  without 
first  issuing  an  execution,  said:  "But 
that  has  not  been  followed  by  the 
courts,  but  the  rule  has  been  rigidly 
applied  that  the  least  which  will  an- 
swer the  requirements  of  courts  of 
equity    for    maintaining   a   creditor's 


action  of  this  description  is,  that  an 
execution  upon  the  judgment  must 
have  been  issued,  and  either  be  out- 
standing or  returned  unsatisfied." 

See,  contra,  in  addition  to  the  obiter 
dicta  supra,  Payne  v.  Sheldon,  63 
Barb.  (N.  Y.)  169,  disapproving 
North  American  F.  Ins.  Co.  v.  Gra- 
ham, 5  Sandf.  (N.  Y.)  197,  and  Mc- 
CuUough  V.  Colby,  5  Bosw.  (N.  Y.) 
477 ;  Mohawk  Bank  v.  Atwater,  2 
Paige  (N.  Y.)  54;  Beck  v.  Burdett,  i 
Paige  (N.  Y.)  308;  Clarkson  v.  De- 
Peyster,  3  Paige  (N.  Y.)  320;  Porter 
V.  Clark,  12  How.  Pr.  (N.  Y.  Ct. 
App.)  107,  9  N.  Y.  142,  citing  Mc- 
Elwain  v.  Willis,  9  Wend.  (N.  Y.) 
548,  and  Brinkerhoff  v.  Brown,  4 
Johns.  Ch.  (N.  Y.)  671;  Fox  v. 
Moyer,  54  N.  Y.  125,  wherein  it  is 
said  that  the  weight  of  authority 
seems  to  be  that  the  judgment  with 
an  execution  issued  and  not  returned 
is  sufficient  to  enable  the  plaintiff  in 
most  cases  to  maintain  his  action ;  and 
the  obiter  dicta  of  E.D.  Smith,  J.,  and 
Sandford,  V.  Ch.,  inParshalH-.tillou, 
13  How.  Pr.  (N.  Y.  Supreme  Ct.)  7, 
and  Storm  v.  Waddell,  2  Sandf.  Ch. 
(N.  Y.)  494,  respectively. 

Invalid  Mortgage  of  Church  Prop- 
erty.— In  Howell  v.  Cooper,  37  Barb, 
(N.  Y.)  582,  a  judgment  creditor  of  a 
church  sought  to  have  set  aside  a 
mortgage  made  by  the  church  prior  to 
the  recovery  of  his  judgment,  insisting 
that  the  mortgage  had  been  made 
without  authority  or  permission  from 
the  court  of  chancery  or  Supreme 
Court,  as  required  by  3  Rev.  Stat.  N. 
Y.  298,  §§  4,  II.  It  was  held  that  the 
plaintiff  had  a  complete  and  effectual 
remedy  at  law  by  the  sale  of  the  mort- 
gaged property,  or  other  property  of 
the  church,  on  execution,  and  that  a 
bill  in  chancery  could  not  be  brought 
until  an  execution  had  been  returned 
unsatisfied. 

Assignment  in  Fraud  of  Attaching 
Creditor. — The  return  of  an  execution 
unsatisfied  is  not  a  prerequisite  to  a 
suit  to  set  aside  a  fraudulent  assign- 
ment of  a  bond  and  mortgage  brought 
by  a  creditor  who  has  attached  such 
bond  and  mortgage ;  such  suit  not 
being  technically  a  creditors'  bill. 
Mechanics,  etc..  Bank  v.  Dakin,  51  N. 
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land  of  the  debtor,  including  such  as  has  been  fraudulently  con- 
veyed ;  and  they  reason  that  a  suit  to  set  aside  a  fraudulent  con- 
veyance is  one  to  remove  an  obstruction  or  impediment  in  the 


Y.  519,  reversing  28  How.  Pr.  (N. 
Y.  Supreme  Ct.)  502,  50  Barb. 
(N.  Y.)  587,  33  How.  Pr.  (N.  Y.) 
316. 

SouUl  Carolina. — Verner  v.  Downs, 
13  S.  Car.  449,  wherein  the  court  says : 
"The  proper  remedy  for  a  judgment 
creditor,  for  the  enforcement  of  his 
judgment,  is  by  execution  in  the  court 
of  law.  It  is  only  when  he  has  ex- 
hausted that  remedy  without  satisfy- 
ing his  debt,  that  he  can  demand  the 
aid  of  a  court  of  equity.  The  highest 
evidence  of  the  exhaustion  of  such 
remedy  is  the  record  evidence  of- 
fered by  the  returns  of  the  sheriff  upon 
the  execution.  Tlie  plaintiff,  in  pro- 
ducing such  return  of  nulla  bona,  is - 
not  required  to  give  independent  proof 
of  the  solvency  of  his  debtor.  Enjoy- 
ing the  advantages  arising  from  the 
simplicity  and  inexpensiveness  of  this 
means  of  exhibiting  the  condition  of  ■ 
his  debtor's  estate,  it  is  unreasonable  to 
permit  him  to  disregard  these  simple 
means  of  proof,  and  cast  upon  the 
court  and  the  party  the  onerous  issue 
of  the  insolvency  of  the  defendant, 
upon  general  evidence.  Hence  it  is, 
that  the  courts  of  equity  have  held,  as 
a  rule  of  convenience,  founded  on  the 
clearest  reason  and  equity,  that  the 
plaintiff  must  issue  his  execution  and 
procure  its  return,  before  applying  to 
the  court  of  equity  for  aid.  Having 
failed  to  show,  in  the  present  case, 
that  this  step  has  been  taken,  the  evi- 
dence shows  no  equity  in  the  plain- 
tiffs to  demand  the  decree  that  has 
been  pronounced,  and  it  must  be  re- 
versed." 

To  the  same  effect  are  the  following 
cases :  Suber  v.  Chandler,  18  S.  Car. 
533 ;  McMahan  v.  Dawkins,  22  S.  Car. 
320;  Austin  V.  Morris,  23  S.  Car.  393; 
Miller  v.  Newell,  20  S.  Car.  138. 

In  Newberry  Nat.  Bank  v.  Kinard, 
28  S.  Car.  loi,  the  question  was 
whether  the  suit  was  barred,  and  the 
court  determined  that  the  right  of 
action  did  not  accrue  until  the  creditor 
had  exhausted  all  his  legal  remedies 
and  an  execution  had  been  returned 
nulla  bona. 

But  in  Burch  v.  Brantley,  20  S.  Car. 
503,  which  was  followed  in  State  v. 
Foot,   27    S.  Car.   340,   it    was    deter- 


mined that  the  return  of  an  execution 
milla  bo7ta  need  not  be  alleged  in  the 
complaint.  Both  cases  are  silent  upon 
the  question  as  to  whether  a  return  of 
nulla  bona  must  be  proved. 

Wisconsin. — In  Cornell  v.  Radway,  22 
Wis.  260,  it  is  said  that,  since  by  statute 
the  plaintiff's  judgment  constitutes  a 
specific  lien  upon  the  land,  "  it  would 
seem"  that  the  issuance  of  an  execu- 
tion and  a  return  of  7iulla  bona  are 
unnecessary.  Citing  Beck  v.  Burdett, 
I  Paige  (N.  Y.)  305,  which  has  been 
overruled ;  and  Gates  v.  Boomer,  17 
Wis.  455,  which  was  a  case  wherein 
judgments  were  obtained  subsequently 
to  the  execution  of  the  fraudulent  con- 
veyance, and  the  court,  in  overruling 
a  demurrer  to  the  complaint,  referred 
approvingly  to  an  allegation  that  an 
execution  had  been  issued  and  re- 
turned unsatisfied,  although  the  neces- 
sity of  an  execution  and  return  of  nulla 
bona  were  not  passed  upon. 

In  Gilbert  v.  Stockman,  81  Wis. 
602,  it  was  determined  that  a  judg- 
ment, duly  docketed,  after  the  rec- 
ordation of  the  fraudulent  convey- 
ance, constituted  no  lien  upon  the 
premises  conveyed,  and  that  the  judg- 
ment creditor  was  not  entitled  to 
maintain  the  bill  until  he  had  issued 
an  execution  and  levied  it  upon  the 
premises,  or  had  it  returned  unsatis- 
fied. Winslow  and  Pinney,  J. J.,  dis- 
senting. To  the  same  effect  is  Hyde 
V.  Chapman,  33  Wis.  391. 

See  also  Daskam  v.  Neff,  79  Wis. 
161,  wherein  the  court  said:  "It 
must  clearly  appear,  in  every  case  of 
this  kind,  from  the  complaint,  that 
the  plaintiff  has  exhausted  his  legal 
remedies,  and  has  been  unable  to  col- 
lect his  judgment,  before  he  can 
maintain  a  creditors'  bill."  But  it 
should  be  noted  that  the  conveyance 
in  this  case  included  both  personal 
and  real  property,  and  that  it  was 
made  to  persons  whose  names  were 
unknown,  and  that  there  was  a  prayer 
for  discovery. 

In  Galloway  v.  Hamilton,  68  Wis. 
651,  it  was  determined  that  the  juris- 
diction of  equity  rests  upon  the  fact 
that  an  execution  has  been  issued  and 
a  specific  lien  has  been  thereby  ac- 
quired,   and    that    consequently    the 
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way  of  the  complainant's  execution,  that  the  conveyance  being 
void  as  to  the  judgment  creditor,  he  has  the  right  to  place  him- 
self in  the  position  which  he  would  have  occupied  had  the 
conveyance  never  been  made,  and  that  the  grantee,  because  of 
the  fact  that  his  title  is  tainted  with  fraud,  has  no  right  to  say 


return  of  an  execution  unsatisfied  is 
not  a  prerequisite. 

See  further  Wanzer  v.  Howland,  lo 
Wis.  8,  wherein  the  court  said  that 
there  were  the  usual  allegations  of  the 
recovery  of  a  judgment  at  law  against 
the  defendant,  issuing  and  return  of 
execution,  etc. ;  and  Mason  v.  Pierron, 
63  Wis.  239. 

In  Colorado,  the  rule  can  hardly  be 
said  to  be  settled.  In  Burdsall  v. 
Waggoner,  4  Colo.  256,  the  court 
said:  "The  bill  is  in  the  nature  of  a 
creditors'  bill,  and,  to  entitle  the  com- 
plainant to  maintain  a  bill  of  this 
character,  he  is  usually  required  to 
show,  not  only  a  judgment  obtained, 
but  an  execution  sued  out  with  a  re- 
turn of  nulla  bona,  or  that  the  writ  is 
unsatisfied  in  whole  or  in  part."  Cit- 
ing Alexander  v.  Tams,  13  111.  224; 
Heacock  v.  Durand,  42  111.  233;  Child 
V.  Brace,  4  Paige   (N.    Y.)  315. 

But  see,  contra,  Allen  v.  Tritch,  5 
Colo.  222.  Citing  Ward  v.  Enders,  29 
111.  519;  Loomis  V.  Tifft,  16  Barb.  (N. 
Y.)  541 ;  Wilson  v.  Forsyth,  24  Barb. 
(N.  Y.)  105;  and  Payne  v.  Sheldon, 
63  Barb.  (N.  Y.)  169. 

Montana. — See  the  following  obiter 
dictum  oi  Wade,  C.  J.,  in  Botcher  7;. 
Berry,  6  Mont.  448,  referring  to  suits 
to  set  aside  fraudulent  conveyances : 
"  In  such  a  case,  he  [the  creditor] 
must  show  that  he  has  a  judgment 
and  that  he  cannot  collect  the  same 
on  execution." 

The  United  States  Courts  cannot  be 
said  to  have  determined  this  question. 
In  Kittel  v.  Augusta,  etc.,  R.  Co.,  65 
Fed.  Rep.  859,  Townsend,  J.,  says: 
"When  real  property,  which  would  be 
subject  to  levy  if  it  stood  in  the 
debtor's  name,  has  been  fraudulently 
conveyed,  it  is  necessary,  in  order  to 
clear  the  title,  to  take  out  execu- 
tion, but  not  to  have  the  writ  returned 
unsatisfied." 

In  Talley  v.  Curtain,  54  Fed.  Rep. 
43,  Simonton,  ].,  says:  "Stated  as  a 
general  proposition  there  can  be  no 
doubt  that  courts  of  equity  require 
a  judgment  and  execution  and  return  as 
a  condition  precedent  to  setting  aside 


the  deed  of  a  debtor  for  fraud.  *  *  * 
The  principle  of  the  rule  is  this  :  Before 
one  can  come  into  the  court  of  equity, 
it  must  appear  that  he  has  not  a  plain, 
adequate  and  complete  remedy  at  law. 
If  he  have  a  legal  remedy,  he  must  ex- 
haust it.  The  requirement  of  the 
judgment  at  law,  execution,  and  re- 
turn thereon,  is  the  best  evidence  of 
this."  Citing  Day  v.  Washburn,  24 
How.  (U.  S.)  352;  Jones  t;.  Green,  i 
Wall.  (U.  S.)  331 ;  and  Smith  v.  Fort 
Scott,  etc.,  R.  Co.,  99  U.  S.  401. 

In  Jones  t'.  Green,  i  Wall.  (U.  S.)  330, 
the  object  of  the  suit  was  to  reach  land 
which  the  debtor  had  purchased  and 
fraudulently  procured  to  be  conveyed 
to  a  third  person,  and  it  was  deter- 
mined that  he  should  show  that  an  ex- 
ecution had  been  returned  unsatisfied, 
which  is  the  rvile,  it  is  believed,  in  all 
jurisdictions.     See,  infra,  p.  504. 

In  Day  v.  Washburn,  24  How.  (U.  S.) 
355,  the  only  support  for  the  forego- 
ing language  is  the  following  dictum 
of  Nelson,  J. :  "The  objection  that  the 
demands  *  *  *  had  not  been  reduced  to 
judgment  and  execution  before  filing 
the  liill  would  have  been  fatal  to  the 
relief  sought  if  taken  in  time  by  the 
defendants." 

Smith  V.  Fort  Scott,  etc.,  R.  Co., 
99  U.  S.  398,  was  not  a  suit  to  reach 
land  fraudulently  conveyed. 

Cates  V.  Allen,  149  U.S. 451,  decides 
nothing  more  than  that  a  judgment  is 
a  prerequisite,  although  Fuller,  C.  J., 
says:  "The  existence  of  judgment, or 
of  judgment  and  execution,  is  neces- 
sary,first,  as  adjudicating  and  definitely 
estaijlishing  the  legal  demand,  and 
second,  as  exhausting  the  legal  rem- 
edy." 

Case  V.  Beauregard,  loi  U.  S.  688, 
99  U.  S.  119;  Hawkins  v.  Glenn,  131 
U.  S.  319;  Terry  v.  Anderson,  95  U. 
S.  628;  Van  Weel  v.  Winston,  115  U. 
S.  245 ;  National  Tube  Works  Co.  v. 
Ballou,  146  U.  S.  517,  and  Taylor  v. 
Bo\Vker,  iii  U.  S.  no,  are  not  in 
point,  but  reference  is  made  to  them 
as  they  contain  obiter  dicta  which 
may  be  of  assistance  to  the  investi- 
gator. 
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that  all  other  means  to  satisfy  the  debt  shall  be  exhausted  before 
he  shall  be  disturbed  in  his  title.^ 


1.  The  doctrine  that  the  issuance  of 
an  execution  and  its  return  unsatisfied 
are  not  prerequisites  to  a  suit  to  set 
aside  fraudulent  conveyances,  prevails 
in  the  following  states  : 

Alabama. — Dargan  t>.  Waring,  ii  Ala. 
988;  Planters',  etc..  Bank  v.  Walker, 
7  Ala.  926.  In  the  latter  case  it  is  said 
that  where  the  object  of  the  bill  is  to 
reach  land  fraudulently  conveyed  it  is 
a  misnomer  to  consider  and  call  the 
thing  in  controversy  the  equitable  es- 
tate of  the  debtor,  for,  being  in  pari 
delicto  with  those  who  claim  under  the 
fraudulent  conveyance,  chancery  would 
not  entertain  a  bill  in  his  favor,  but 
leave  him  to  adjust  such  rights  as  he 
has,  without  lending  its  aid. 

Florida. — Barrow  v.  Bailey,  5  Fla.  14, 
and  Robinson  v.  Springfield  Co.,  21 
Fla.  234,  seem  to  recognize  the  right 
of  the  creditor  to  bring  the  action  as 
soon  as  he  has  recovered  a  judgment, 
without  suing  out  an  execution.  But 
see  the  following  dictum  of  McWhor- 
ter,  C.  J.,  in  Logan  v.  Logan,  22  Fla. 
561  :  "  When  the  creditor  seeks  the  aid 
of  a  court  of  equity  for  the  satisfaction 
of  a  judgment  out'  of  the  property  of 
his  debtor,  the  title  to  which  property 
has  been  in  the  debtor  but  has  been 
fraudulently  transferred,  it  is  sufficient 
for  the  creditor  to  show  a  judgment  at 
law  and  execution  to  entitle  him  to  re- 
sort to  equity  to  vacate  such  fraudu- 
lent conveyance." 

Georgia. — Thurmond  v.  Reese,  3  Ga. 
449;  Lathrop  v.  McBurney,  71  Ga. 
815. 

Illinois. — Weightman  v.  Hatch,  17 
111.  281,  wherein  Caton,  J.,  uses  lan- 
guage of  which  the  writer  of  this 
article  has  availed  himself  in  the  text; 
Redden  v.  Potter,  16  111.  App.  265, 
wherein  the  court  says  :  "Qf  what  use 
would  it  be  to  issue  the  execution 
until  the  obstacle  is  removed  ?  Noth- 
ing can  be  done  until  the  question  is 
determined  whether  the  incumbrance 
is  void  or  valid,  and  it  would  be  to 
require  a  useless  and  unnecessary  act 
to  say  that  the  execution  must  first 
issue  and  be  levied  before  the  bill  can 
be  entertained."  See  also,  to  the 
same  effect,  Binnie  v.  Walker,  25  111. 
App.  82;  Fusze  V.  Stern,  17  111.  App. 
429;  Shufeldt  V.  Boehm,  96  111.  561; 
Newman  v.  Willetts,  52  111.   loi ;  Ish- 


mael  v.  Parker,  13  111.  324;   Manches- 
ter V.  McKee,  9  111.  511. 

See  further  Miller  v.  Davidson,  8 
111.  518,  wherein  the  doctrine  was 
recognized ;  and  the  obiter  dictum  of 
Walker,  J.,  in  Beach  v.  Bestor,  45  111. 

341- 

But  see  Bowen  v.  Parkhurst,  24  111. 
257,  which  seems  to  recognize  that  the 
issuance  of  an  execution  and  a  return 
of  nulla  bona  are  necessary  before 
filing  a  bill  to  set  aside  a  fraudulent 
voluntary  assignment,  the  bill  being 
filed  apparently  under  a  statute  au- 
thorizing a  creditor  whose  execution 
has  been  returned  unsatisfied  to  file  a 
bill  in  chancery  to  compel  the  discov- 
ery of  any  property  or  thing  in  action 
belonging  to  the  defendant ;  Lewis  v. 
Lanphere,  79  111.  187,  which  recog- 
nizes the  doctrine  that  before  a  judg- 
ment creditor  can  levy  an  execution 
upon  land  fraudulently  conveyed,  and 
maintain  a  bill  in  equity  in  aid  of  the 
execution,  there  must  be  a  return  of 
nulla  bona;  and  Manchester  t'.  Mc- 
Kee, 9  111.  511,  wherein,  by  an  amended 
bill,  the  plaintiff  set  up  a  judgment 
that  he  had  recovered  after  the  filing 
of  his  original  bill.  It  was  held  that 
the  plaintiff  was  not  entitled  to  pay- 
ment of  such  subsequent  judgment,  be- 
cause he  had  not  issued  an  execution 
upon  it,  and  had  made  no  effort  to 
collect  it  at  law. 

In  Weis  v.  Tiernan,  91  111.  27,  it 
was  held  that  the  bill  could  not  be 
sustained,  because  the  plaintiff  had  no 
lien  upon  the  land,  by  reason  of  his 
failure  to  issue  an  execution  within  a 
year;  quoting-'N ewman  v.  Willetts,  52 
111.  98,  wherein  it  is  said  :  "  If  a  party 
has  no  lien  on  the  land  alleged  to  be 
fraudulently  conveyed,  such  convey- 
ance can  do  him  no  injury.  The  rec- 
ord in  this  case  fails  to  show  that  the 
complainant  had  a  lien  on  this  land, 
no  execution  having  issued  on  tlie 
judgment  within  one  year  from  its 
date.  The  presumption  of  law  is,  that 
the  judgment  was  paid,  and  to  enable 
the  complainant  to  issue  an  execution 
the  judgment  would  necessarily  have 
to  be  revived  by  scire  facias." 

Indiana. — Armstrong  v.  Keifer,  39 
Ind.  225,  citing-  O'Brien  v.  Coulter,  2 
Blackf.  (Ind.)  421,  and  Shirley  v. 
Shields,  8  Blackf.  (Ind.)  273. 


501 


Volume  V 


Exhaustion  of  Remedies.      CREDITORS  '   BILLS.      Issuance  of  Execution. 


Under  Statutes  authorizing  suits  by  creditors  at  large  to  set  aside 
fraudulent  conveyances,  a  creditor,  although  he  has  recovered  a 

McCartney,  27  Miss.  509,  i  Am.  Lead. 
Cas.  84;  Snodgrass  v.  Andrews,  30 
Miss.  472;  Parish  T^.  Lewis,  i  Freem. 
Ch.  (Miss.)  306. 

But  see,  contra,  the  obiter  dictum  of 
Handy,  J.,  in  Brown  -v.  State  Bank,  31 
Miss.  454. 

New  Jersey. — Dunham  v.  Cox,  10  N, 
J.  Eq.  465,  wherein  the  court  says : 
"When  a  creditor  has,  by  a  judgment, 
established  his  debt,  by  the  statute  he 
acquires  a  lien  upon  all  the  real  estate  of 
his  debtor  to  satisfy  his  debt.  If  the 
debtor  has  fraudulently  conveyed  away 
or  incumbered  his  real  estate  so  as  to 
interpose  an  obstacle  which  em- 
barrasses the  creditor  in  appropriat- 
ing it  by  legal  process  in  satisfac- 
tion of  his  del3t,  then  the  creditor  may 
file  his  bill  to  remove  otit  of  the  way 
such  fraudulent  conveyance  or  incum- 
brance. It  is  not  necessary  for  him  to 
take  out  execution  upon  his  judgment. 
The  judgment  constitutes  a  lien  upon 
the  land,  and  there  is  no  necessity  of 
compelling  the  creditor,  as  a  mere 
matter  of  form,  to  incur  the  further 
expense  at  law  of  issuing  an  execu- 
tion." Although,  in  that  case,  an 
execution  had  been  issued  because  the 
conveyance  complained  of  embraced 
both  real  and  personal  property. 

To  the  same  effect  are  Robert  v. 
Hodges,  16  N.  J.  Eq.  299,  and  Young 
V.  Frier,  9  N.  J.  Eq.  465. 

See  also  the  following  expression 
in  Swayze  v.  Swayze,  9  N.  J.  Eq.  280: 
"The  only  reason  why  the  court  of 
chancery  interferes  on  behalf  of  a 
judgment  creditor  is  to  remove  the 
obstacle  which  has  been  fraudulently 
interposed  to  prevent  the  satisfaction  of 
the  judgment  by  due  process  of  law." 

But,  in  Stockton  v.  Lippincott,  37 
N.  J.  Eq.  443,  a  judgment  creditor 
seeking  the  establishment  of  his  lien 
upon  land  which  the  debtor  had  mort- 
gaged, and  thereafter  conveyed  sub- 
ject to  the  mortgage  in  fraud  of  his 
creditors,  was  required  to  show  that 
he  had  exhausted  his  remedy  at  law 
by  not  only  the  recovery  of  a  judg- 
ment and  issuance  of  an  execution, 
but  also  the  return  of  the  execution 
unsatisfied.  Folio-wing'  Bigelow  Blue 
Stone  Co.  v.  Magee,  27  N.  J.  Eq.  392. 
In  each  of  these  cases  the  object  of 
the  suit  was  to  reach  real  estate  the 
legal  title  whereto  was  not,  when  the 


Iowa. — Loving  v.  Pairo,  10  Iowa  289, 
wherein  it  is  said  that  the  object  of 
such  a  bill  is  not  to  reach  equitable 
assets,  but  to  remove  out  of  the  way 
of  an  execution  a  pretended  convey- 
ance, and  that  the  return  of  an  execvi- 
tion  nulla  bona  is  not  essential.  Fol- 
lowing Beck  V.  Burdett,  i   Paige   (N. 

Y.)305. 

Gwyer  v.  Figgins,  37  Iowa  517,  was 
a  suit  to  discover  and  reach  property 
which  a  husband  had  purchased  in  his 
wife's  name.  Said  the  court:  "The 
current  of  authorities  hold  that  [a  re- 
turn of  nulla  bona]  is  necessary  to  ena- 
ble the  plaintiff  to  come  into  a  court 
of  equity  and  ask  its  aid  to  set  aside 
an  alleged  fraudulent  conveyance." 

Minnesota. — Wadsworth  v.  Schissel- 
bauer,  32  Minn.  84,  wherein  Mitchell, 
J.,  says  :  "  The  fact  that  other  property 
has  been  retained  by  the  debtor  may 
be  evidence  that  the  conveyance  is  not 
fraudulent;  but  if  the  grantee's  title 
be  tainted  with  fraud  he  has  no  right 
to  say  that  all  other  means  to  satisfy 
the  debt  shall  be  exhausted  before  he 
shall  be  disturbed.  *  *  *  The  prevail- 
ing, and  as  we  think  on  principle  the 
better,  rule  is  that  the  creditor  need 
only  proceed  at  law  far  enough  to  ac- 
quire a  lien  upon  the  property  sought 
to  be  reached.  *  *  *  If  it  be  real  estate 
it  is  enough  to  obtain  judgment  and 
docket  it  in  the  county  where  the  lands 
are  situated."  Followittg'Wei^htTnan 
V.  Hatch,  17  111.  281 ;  Vasser  v,  Hen- 
derson, 40  Miss.  519;  Dodge  v.  Gris- 
wold,  8  N.  H.  425;  Tappan  v.  Evans, 
II  N.  H.311;  Cornell  v.  Radway,  22 
Wis.  260;  Clarkson  v.  DePeyster,  3 
Paige  (N.  Y.)  320,  and  Dunham  v. 
Cox,  10  N.  J.  Eq.  466;  and  disapprov- 
ing Adsit  V.  Butler,  87  N.  Y.  585. 

Mississippi. — Lewis  v.  Cline  (Miss. 
1888),  5  So.  Rep.  112,  wherein  it  is 
said :  "  There  is  no  room  to  doubt 
that  a  judgment  creditor  in  this  state 
may  resort  to  equity  *  *  *  before  he 
has  exhausted  the  remedy  at  law,  in 
order  to  remove  obstructions  to  a  fair 
sale  of  property  liable  to  his  execution." 

To  the  same  effect  are  the  following 
cases:  Fleming  v.  Grafton,  54  Miss. 
79;  Vasser  v.  Henderson,  40  Miss. 
519;  Hilzheim  v.  Drane,  10  Smed.  & 
M.  (Miss.)  556;  Berryman  v.  Sullivan, 
13  Smed.  &  M.  (Miss.)  65;  PuUiam 
V.    Taylor,   50  Miss.  551 ;     Fowler   v. 


502 


Volume  V. 


Exhaustion  of  Remedies.      CREDITORS  '   BILLS.      Issuance  of  Execution. 

judgment,  need  not   issue  an  execution  thereupon  and  have  it 
returned  unsatisfied. ^ 

(2)  Fraudulent  Conveyaftces  of  Personal  Property. — It  is  agreed 
by  all  the  authorities  that  before  a  creditor  can  bring  a  suit  to 
set  aside  fraudulent  conveyances  of  personal  property,  or  fraud- 
ulent conveyances  of  personal  and  real  property,  an  execution 
must  be  issued  ;*  and  the  only  question  is,  whether  or  not  there 


judgment  was  recovered,  in  the 
debtor. 

Oregon. — Multnomah  St.  R.  Co.  v. 
Harris,  13  Oregon  198,  wherein  the 
court  says :  "When  the  debtor  has 
clouded  the  title  to  real  property  by 
an  incumbrance  or  fraudulent  transfer 
of  it,  the  judgment  creditor  may  pro- 
ceed at  once  to  have  it  removed.  He 
obtains  a  lien  upon  the  land  when  he 
recovers  his  judgment,  and  he  has  the 
right  to  stop  there  and  proceed  to 
have  the  title  freed  from  its  obscuri- 
ty. The  suit  in  that  case  is  to  aid  his 
remedy  at  law,  and  he  is  not  required 
even  to  issue  an  execution." 

Tennessee. — See  Harrison  v.  Hal- 
lum,  5  Coldw.  (Tenn.)  525,  which 
seeftis  to  recognize  that  where  the  ob- 
ject of  the  bill  is  land  which  has  been 
fraudulently  conveyed,,  no  current  ex- 
ecution is  necessary,  as  the  judgment 
gives  a  lien. 

But  in  this  state,  by  statute,  even 
the  recovery  of  a  judgment  is  at  pres- 
ent dispensed  with.     See  supra,  p. 

Virginia. — Before  the  enactment  of 
the  statute  abrogating  the  rule  requir- 
ing a  judgment  in  this  class  of  cases 
(see  supra,  p. — ),  it  was  held  that  a 
judgment  was  sufficient,  without  issu- 
ing an  execution.  Chamberlayne  v. 
Temple,  2  Rand.  (Va.)  384. 

Advisability  of  Issuing  Execution  and 
Procuring  Return  of  Nulla  Bona. — Even 
when  the  issuance  of  an  execution  and 
a  return  of  nulla  bona  are  not  neces- 
sary to  confer  jurisdiction,  it  is  some- 
times advisable  for  the  practitioner  to 
thus  exhaust  the  legal  remedies. 

To  Show  Insolvency. — In  Indiana,  in 
the  absence  of  a  specific  lien  upon  the 
property  transferred,  or  of  a  return  of 
nulla  bona  upon  an  execution,  it  is 
necessary  to  prove  the  insolvency  of 
the  debtor  at  the  time  the  suit  was 
commenced.  Towns  v.  Smith,  115 
Ind.  480. 

To  Acquire  Preference  over  Other 
Creditors. — In  Dunham  v.  Cox,  10  N. 
J.  Eq.  466,  it  is  said  that  it  is  perhaps 
advisable  for  the  creditor  to  issue  an 


execution  before  filing  a  bill  to  reach 
land  which  the  debtor  has  fraudulently 
conveyed,  as  "it  may  avoid  a  contest 
with  the  subsequent  execution  cred- 
itor; for,  although  the  judgment  is  a 
lien  upon  the  land,  an  execution  upon 
a  subsequent  judgment  acquires,  upon 
its  delivery  to  the  officer  by  virtue  of 
the  statute,  a  prior  lien  upon  the  prop- 
erty. As  between  the  debtor  and 
creditor,  however,  the  issuing  of  an 
execution  is  not  necessary  in  order 
that  the  creditor  may  acquire  a  right 
to  exhibit  his  bill  for  relief." 

1.  Jones  V.  Smith,  92  Ala.  455. 
But  it  should  be  noted  that  in 
Alabama  the  rule  adopted  prior  to  the 
enactment  of  the  statute  was  that  a 
judgment  was  sufficient. 

2.  Angell  v.  Draper,  i  Vern.  399; 
Sanders  v.  Watson,  14  Ala.  198;  Char- 
davoyne  v.  Galbraith,  81  Ala.  521; 
Bickerstaff  v.  Doub,  19  Cal.  109; 
Barrow  v.  Bailey,  5  Fla.  9;  Stephens 
V.  Beal,4Ga.  319;  Heacockf.  Durand, 
42  111.  230,  which  was  a  bill  to  set 
aside  as  fraudulent  a  general  assign- 
ment for  the  benefit  of  creditors; 
Manchester  v.  McKee,  9  111.  511, 
wherein  the  debtor  had  made  convey- 

,  ances  of  both  real  and  personal  prop- 
erty; Daskam  v.  Neff,  79  Wis.  161,  a 
like  case;  Unknown  Fleirs  v.  Kim- 
ball, 4  Ind.  546,  wherein  Perkins,  J., 
explains  that  until  the  issuance  of 
an  execution  the  creditor  has  ho  lien 
upon  personal  property ;  Poague  v. 
Boyce,  6  J.  J.  Marsh.  (Ky.)  83;  Hal- 
bert  V.  Grant,  4  T.  B.  Mon.  (Ky.) 
580;  Balls  V.  Balls,  69  Md.  38S;  Par- 
tee  V.  MathcAvs,  53  Miss.  140;  Ban- 
ning -'.  Armstrong,  7  Minn.  40, 
wherein  there  was  a  fraudulent  assign- 
ment of  both  real  and  personal  prop- 
erty; Green  v.  Tantum,  19  N.  J.  Eq. 
105;  Robert  v.  Hodges,  16  N.  J.  Eq. 
299;  Kerr  v.  Dildine,  60  Hun  (N.  Y.) 
315 ;  Bishop  v.  Halsey,  13  How.  Pr. 
(N.  Y.  Super.  Ct._)  154;  3  Abb.  Pr. 
(N.  Y.)  400,  wherein  the  assignment 
complained  of  covered  both  real  and 
personal  property ;  Williams  v.  Brown, 
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must  be  a  return  of  nulla  bona.  In  those  jurisdictions  requir- 
ing the  issuance  of  an  execution  and  its  return  unsatisfied  be- 
fore a  -fraudulent  conveyance  of  land  can  be  attacked,  a  return 
of  nulla  bona  is  necessary  to  enable  a  creditor  to  avoid  a  fraudu- 
lent conveyance  of  personal  property  ;  in  those  requiring  neither 
the  issuance  of  an  execution  nor  a  return  of  nulla  bona  as  a  pre- 
requisite to  a  suit  to  set  aside  a  fraudulent  conveyance  of  land, 
it  is  necessary,  before  bringing  a  suit  to  set  aside  a  fraudulent  con- 
veyance of  personal  property,  merely  to  issue  an  execution,  and 
a  return  of  nulla  bona  is  not  necessary;* 

(3)  Suits  to  Reach  Land  Fraudulently  Purchased  in  Name 
of  Volunteer, — Where  the  object  of  the  bill  is,  not  to  set  aside  a 
fraudulent  conveyance  from  the  debtor  to  some  third  person,  but 
to  subject  to  the  payment  of  a  judgment  land  for  which  he  has 
paid  the  purchase  price,  and  which  he  has  fraudulently  procured 
to  be  conveyed  to  another,  there  is  no  such  conflict  of  authority 
as  to  the  necessity  for  first  issuing  an  execution  and  having  it 
returned  unsatisfied,  as  there  is  in  the  first  class  of  cases,  but  it 
has  been,  it  is  believed,  uniformly  held  that  a  creditor  must  show 
that  he  is  remediless  at  law,  by  first  issuing  an  execution  and  hav- 
ing it  returned  nulla  bona^ 


4  Johns.  Ch.  (N.  Y.)  682;  Brinkerhoff 
V.  Brown,  4  Johns.  Ch.  (N.  Y.)  671; 
Cooper  V.  Clason,  i  Code  Rep.  U.  S. 
(N.  Y.  Supreme  Ct.)  347,  wherein  the 
plaintiff  complained  of  a  general 
assignment;  Clark  -•.  Banner,  i  Dev. 
&  B.  Eq.  (N.  Car.)  608,  wherein  it  is 
said  that  the  issuance  of  an  execution 
is  necessary  "  because,  until  execution, 
the  plaintiff  has  no  lien  on  the  prop- 
erty as  to  which  he  asks  aid  of  this 
court  for  a  discovery  and  satisfac- 
tion." Rhodes  v.  Cousins,  6  Rand. 
(Va.)  188;  Chamberlayne  v.  Temple, 
2  Rand.  (Va.)  384. 

In  Nebraska,  an  action  in  the  nature 
of  a  creditors'  bill  and  for  an  account- 
ing will  lie  where  personal  property 
fraudulently  conveyed  cannot  be  made 
svibject  to  an  execution,  but  the  rule  is 
otherwise  as  to  personal  property 
in  the  possession  of  a  fraudulent  gran- 
tee, which  consists  of  specific  property, 
as  such  property  may  be  levied  upon 
and  all  the  questions  involved  in  its 
ownership  tried  by  ordinary  legal 
methods.    Stoll  v.  Gregg,  23  Neb.  228. 

1.  See  cases  cited  supra,  p.  493,  et  seq. 

The  following  cases  hold  that  there 
must  be  a  return  of  tiulla  bona:  Meux 
V.  Anthony,  11  Ark.  411 ;  Kerr  v.  Dil- 
dine,  60  Hun  (N.  Y.)  315;  Poague  v. 
Bovce,  6  J.  J.  Marsh.  (Ky.)  83;  Halbert 
V.  Grant,  4  T.  B.  Mon.  (Ky.)  580;  and 


Barrow  v.  Bailey,  5  Fla.  9,  wherein  it 
is  said  that  the  creditor  "  must  show 
an  execution  sued  out  and  pursued  to 
every  available  extent."  Daskam  v. 
Neff,  79  Wis.  161,  is  to  the  same  effect, 
there  being,  in  that  case,  transfers  of 
both  real  and  personal  property. 

In  the  following  cases  it  is  held  that 
the  return  of  an  execution  unsatisfied 
is  not  necessary :  Chardavoyne  v. 
Galbraith,  81  Ala.  521 ;  Banning 
V.  Armstrong,  7  Minn.  40;  and 
Stephens  v.  Beal,  4  Ga.  319,  in  which 
case  the  court  says:  "This  bill  is  not 
filed  for  the  purpose  of  reaching 
equitable  assets,  which  are  not  subject 
to  levy  and  sale,  but  is  filed  for  the 
purpose  of  removing  an  obstruction 
which  the  complainant  alleges  has 
been  fraudulently  interposed  to  pre- 
vent a  levy  and  sale  of  property  of 
the  defendant  in  the  judgment,  which 
is  subject  to  be  seized  arid  sold  under 
execution,  in  satisfactio7i  of  her  judg- 
ment  lien.  In  the  latter  class  of  cases, 
courts  of  equity  will  entertain  juris- 
diction without  a  return  on  the  execu- 
tion of  nulla  bona."  The  italics  are 
the  court's. 

2.  Rorida. — Richardson  v.  Gilbert, 
21  Fla.  544,  foUo'Ming  Robinson  v. 
Springfield  Co.,  21  Fla.  203. 

minois. — M'Dowell  v.  Cochran,  11 
111.  31,  wherein  the  doctrine  stated  in 
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Theory  of  the  Bill. — Land  for  which  the  debtor  has  paid  the  purchase 
price,  but  which  he  has  procured  to  be  conveyed  to  another,  can- 
not be  sold  on  execution  at  law,  and  a  bill  to  reach  such  land  is 
not  a  bill  in  aid  of  an  execution,  but  a  bill  to  reach  an  equitable 
asset  of  the  debtor,  and  it  is  for  this  reason  that  the  issuance  of 


the  text  was  recognized.  But  that 
case  was  considered  an  exception  to 
the  rule,  because  the  debtor  was  de- 
ceased and  the  complainant  was  rely- 
ing upon  a  judgment  against  an  ad- 
ministrator, upon  which,  under  the 
statute,  an  execution  could  not  be 
issued. 

Iowa. — Gwyer  v.  Figgins,  37  Iowa 
517,  wherein  the  court  said:  "The 
current  of  authorities  hold  that  such  a 
return  is  necessary  to  enable  the  plain- 
tiff to  come  into  a  court  of  equity  and 
ask  its  aid  to  set  aside  an  alleged 
fraudulent  conveyance." 

Maine. — Griffin  v.  Nitcher,  57  Me. 
270;  Corey  v.  Greene,  51  Me.  114; 
Hartshorn  v.  Eames,  31  Me.  93 ;  Web- 
ster V.  Clark,  25  Me.  313. 

Michigan. — Maynard  v.  Hoskins,  9 
Mich.  485,  wherein  the  suit  was 
brought  to  enforce  the  trust  resulting 
under  Comp.  Laws  Mich.,  §§  2637, 
2638;  the  court  holding  that  ttie  trust 
so  resulting  can  "only  be  reached  by 
a  bill  filed  by  a  judgment,  creditor 
after  an  execution  has  been  taken  out 
and  returned,  on  or  after  the  return 
day,  unsatisiied  in  whole  or  in  part." 
See  also  Overmire  v.  Haworth,  48 
Minn.  372. 

Minnesota. — Moffatt  v.  Tuttle,  35 
Minn.  301,  wherein  a  creditor  asked 
the  enforcement  of  a  trust  arising  un- 
der Gen.  Stat.  Mich.  1878,  c.  43,  §§  7, 
8.  Cited  approvingly  in  Overmire  -v. 
Haworth,  48  Minn.  372. 

Mississippi. — Farned  -'.  Harris,  11 
Smed.  &  M.  (Miss.)  366.  And  see 
Carlisle  n.  Tindall,  49  Miss.  229;  the 
precise  "jioint  in  that  case  being  that 
the  creditor  should  have  resorted  to 
equity  before  selling  the  premises  on 
execution. 

New  Jersey. — Haggertyiy.  Nixon,  26 
N.  J.  Eq.  42,  wherein,  however,  no 
more  is  decided  than  that  the  judg- 
ment creditor  should  resort  to  equity 
instead  of  selling  the  premises  under 
an  execution,  and  that  a  creditor  who 
has  not  established  his  debt  at  law  is 
entitled  to  no  relief. 

New  York. — Ocean  Bank  v.  Olcott, 
46  N.  Y.  12;  AUyn  v.  Thurston,  53  N. 


Y.  622,  in  which  cases  creditors  sought 
the  enforcement  of  trusts  arising  un- 
der Rev.  Stat.  N.  Y.  747,  §  52.  See  also 
Garfield  v.  Hatmaker,  15  N.  Y.  475, 
and    McCartney   v.    Bostwick,   32   N. 

Y.  53- 

North  Carolina. — See  Page  v.  Good- 
man, 8  Ired.  Eq.  (N.  Car.)  16;  the 
precise  point  in  this  case  being  that 
the  creditor  should  have  resorted  to 
equity  instead  of  selling  the  premises 
on  execution. 

Oregon. — Page  v.  Grant,  9  Oregon 
116,  wherein  it  is  said :  "Courts  of 
equity  entertain  jurisdibtion  in  such 
cases  for  the  reason  that  the  remedy 
at  law  has  failed  -  or  proved  in- 
effectual." 

South  Carolina. — Compton  v.  Patter- 
son, 28  S.  Car.  152,  follo-cving  Verner 
V.  Downs,  13  S.  Car.  449,  Suber  v. 
Chandler,  18  S.  Car.  526,  and  New- 
berry Nat.  Bank  v.  Kinard,  28  S.  Car. 
loi.  The  case  of  Burch  v.  Brantley, 
20  S.  -Car.  503,  while  it  may  be  re- 
garded as  holding  that  it  is  not  neces- 
sary that  the  complaint  should  allege 
a  return  of  nulla  bona,  distinctly 
recognizes  the  necessity  of  proving 
that  fact  in  a  case  like  this. 

Wisconsin. — Gilbert  v.  Stockman,  81 
Wis.  602,  a  case  arising  under  Rev.. 
Stat.  Wis.,  §  2077,  in  which  Cassoday,  J., 
says:  "The  difference  between  an  in- 
solvent debtor  thus  purchasing  land  in 
the  name  of  another  with  the  intent 
to  hinder,  delay  or  defraud  his  cred- 
itors, or  the  making  of  a  conveyance 
from  himself  directly  to  such  third 
person  with  the  same  intent,  is,  to  say 
the  most,  very  slight,  since  the  pur- 
pose and  effect  in  each  case  is  sub- 
stantially the  same;  and  yet  it  is  firmly 
established  by  the  authorities  cited 
that  if  such  insolvent  debtor  pur- 
chases land  in  the  name  of  another 
with  the  intent  to  hinder,  delay  or  de- 
fraud his  creditors,  such  land  cannot 
be  reached  by  execution  nor  in  equity, 
until  the  execution  has  been  issued 
and  returned  unsatisfied  in  whole  or 
in  part." 

United  States. — Jones  v.  Green,  i 
Wall.  (U.  S.)  330. 
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an  execution  and  a  return  of  nulla  bona  are  required,  even  in  those 
.states  where  such  preliminaries  are  not  insisted  upon  in  suits  to 
set  aside  fraudulent  conveyances  properly  so  called.* 

Levy  of  Execution. — In  such  cases  the  issuance  of  an  execution  and 
its  return  unsatisfied  dre  sufficient,  without  levying  an  execution 
upon  the  premises,  and,  in  fact,  the  debtor  has  no  interest  in  the 
land  upon  which  a  levy  can  be  made.* 

c.  Suits  to  Subject  Property  Not  Reachable  by  Execu- 
tion.— The  recovery  of  a  judgment  will  not  alone  entitle  a  cred- 
itor to  go  into  equity  to  subject  property  of  the  debtor  which  is 
not  reachable  by  an  execution,  such  as  equitable  interests  and 
choses  in  action,  but  he  must  ordinarily  show  that  he  is  remediless 
at  law,  and  of  this  the  issuance  of  an  execution  and  its  return 
unsatisfied  arc  the  most  acceptable  proof.^ 


1.  Robinson  v.  Springfield  Co.,  21 
Fla.  203,  folloti'ed  in  Richardson  v. 
Gilbert,  21  Fla.  544. 

Suits  to  Reach  Equitable  Interests  Gen- 
erally.— See  further,  upon  this  question, 
p.  506,  et  seq,  wherein  will  be  found  an 
elucidation  of  the  rule  as  to  the  issu- 
ance of  an  execution  and  procuring  its 
return  unsatisfied,  before  filing  a  bill 
to  reach  choses  in  action  and  equitable 
interests. 

2.  Fairbairn  v.  Middlemiss,  47 
Mich.  372. 

In  Corey  v.  Greene,  51  Me.  114,  it 
was  determined  that,  although  Rev. 
Stat.  Me.  1857,  c.  76,  §  13,  authorized  a 
levy  on  land  fraudulently  cons-eyed  by 
a  debtor,  such  levy  was  not  necessary 
before  bringing  a  bill  to  subject  land 
to  which  the  debtor  had  never  had 
title,  and  which  he  procured  to  be 
conveyed  to  a  third  person.  Followed 
in  Des  Brisay  v.  Hogan,  53  Me.  554, 
and  Call  v.  Perkins,  65  Me.  439. 

See  also,  to  the  same  effect.  Harts- 
horn V.  Eames,  31  Me.  93;  GrifKn  v. 
Nitcher,  57  Me.  270;  and  Haggerty  v. 
Nixon,  26  N.  J.  Eq.  42. 

In  Connecticut,  the  plaintiflF  may  levy 
an  execution  upon  land  which  the 
debtor  has  procured  to  be  conveyed  to 
a  volunteer,  and  may  then  go  into 
equity  to  obtain  the  legal  title.  And 
it  is  no  defense  that  there  are  other 
lands  which  might  have  been  taken, 
and  that  the  debtor  is  not  insolvent, 
although  these  circumstances  may  be 
evidence  to  show  that  the  conveyance 
was  not  fraudulent.  Botsford  v.  Beers, 
II  Conn.  369. 

3.  Alabama. — Roper  v.  McCook,  7 
Ala.  318,  wherein  Collier,  C.  J.,  says: 
•'  It  has  been  so  often  determined,  that 


it  may  now  be  considered  a  settled 
rule  of  law,  that  to  entitle  the  judg- 
ment creditor  to  go  into  chancery  to 
subject  the  equitable  estate  of  his 
debtor  to  the  satisfaction  of  the  judg- 
ment (if  he  has  no  lien),  he  must  ex- 
haust his  legal  remedy,  viz.,  should 
cause  execution  to  be  issued  and  re- 
turned 'no  property  found.'  And 
the  bill  should  specifically  allege  the 
fact." 

To  the  same  effect  are  the  following 
cases :  Lehman  v.  Meyer,  67  Ala. 
396;  Planters',  etc..  Bank  v.  Walker, 
7  Ala.  926;  Mixon  v.  Dunklin,  48 
Ala.  455 ;  Henderson  v.  McVay,  32 
Ala.  471 ;  Watts  v.  Gayle,  20  Ala. 
817;  Sanders  v.  Watson,  14  Ala.  198; 
Morgan  v.  Crabb,  3  Port.  (Ala.)  470; 
VandegraafT  v.  Medlock,  3  Port. 
(Ala.)  389;  and  Rugely  v.  Robinson, 
10  Ala.  702. 

District  of  Columbia. — Shea  v.  Dulin, 
3  MacArthur  (U.C.)  339,  wherein  the 
object  of  the  bill  was  to  reach  an 
equity  of  redemption. 

Florida. — Richardson  v.  Gilbert,  21 
Fla.  545;  Robinson  v.  Springfield  Co., 
21  Fla.  203. 

Georgia. — Stephens  v.  Beal,  4  Ga. 
319,  wherein  the  court  says:  "Where 
a  judgment  creditor  seeks  the  aid  of  a 
court  of  equity  to  reach  the  equitable 
interests  of  his  debtor,  there  is  no 
doubt  but  he  must  show  that  he  has 
pursued  his  legal  remedies  to  every 
available  extent."  See  also  the  obiter 
dictum  of  Lumpkin,  J.,  in  Thurmond  v. 
Reese,  3  Ga.  449,  wherein  the  bill  was 
filed  to  set  aside  a  fraudulent  convey- 
ance. 

In  this  state,  by  statute  (Code,  ^3149), 
the  rule  is  abrogated  where  any  trader, 
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Reason  of  the  Rule. — The  requirement  of  an  execution  and  its 
return  unsatisfied  is  not  merely  technical,  but  goes  to  the  very 
foundation  of  the  suit,  and  is  based   not  only  upon  the  familiar 


or  firm  of  traders,  shall  fail  to  pay  at 
maturity  any  one  or  more  matured 
debts,  payment  of  which  has  been 
properly  demanded. 

IllinoiB. — Weightman  v.  Hatch,  17 
111.  281 ;  Farnsworth  -'.  Strasler,  12 
111.  482;  Newman  v.  Willetts,  52  111. 
98;  Durand  v.  Gray,  129  111.  9;  Wins- 
low  V.  Leland,  128  111.  338;  Moshierr'. 
Meek,  80  111.  79;  Bfeidler  v.  Douglas, 
35  111.  App.  124;  Bigelow  V.  Andress, 
31  111.  322;  Ishmael  v.  Parker,  13  111. 
324;    Fusze  V.  Stern,  17  111.  App.  429. 

Indiana. — Wilson  v.  Dale,  5  Ind.  163, 
which  was  decided  under  Rev.  Stat. 
1843,  p.  456,  which  authorizes  the  sale 
of  an  equitable  interest  in  real  estate 
on  a  decree  in  chancery,  after  an  un- 
availing execution  at  law. 
,  Kentucky. — Weatlierford  ->.  Myers,  2 
Duv.  (Ky.)  91;  Crabb  %>.  Hill  (Ky. 
1895),  30  S.  W.  Rep.  415.  The  latter 
case  was  decided  under  Civ.  Code  Ky., 
tit.  10,  c.  4,  §  439,  which  provides  that 
after  an  execution  directed  to  the 
county  in  w'hich  the  judgment  was 
rendered,  or  to  the  coimty  of  the  de- 
fendant's residence,  is  returned  unsat- 
isfied, the  complainant  may  institute 
an  equitable  action  to  the  subject 
choses  in  action,  etc. 

Maryland. — Myers  v.  Amey,  21  Md. 
302. 

Michigan. — Eldred  v.  Camp,  Harr. 
(Mich.)  162,  wherein  it  is  said:  "A 
creditors'  bill  proceeds  upon  the 
ground  that  the  complainant  has  ex- 
hausted his  remedy  at  law,  and  the 
regular  return  of  the  execution  unsat- 
isfied by  the  proper  officer  is  evidence 
of  that  fact."  See  also,  in  support  of 
the  proposition,  Williams  v.  Hubbard, 
Walk.  (Mich.)  28;  Smith  v.  Thomp- 
son, Walk.  (Mich.)  i ;  Beach  t;.  White, 
Walk.  (Mich.)  495 ;  Gould  v.  Tryon, 
Walk.  (Mich.)  3^3;  Williams  v.  Hub- 
bard, Walk.  (Mich.)  28;  Tarbell  v. 
Millard,  63  Mich.  250;  Vanderpool  v. 
Notley,  71  Mich.  422,  and  McCullough 
V.  Day,  45  Mich.  556,  wherein  it  was 
determined  that  the  complainant  was 
not  entitled  to  discover  and  subject 
nonleviable  interests,  while  his  execu- 
tion was  still  out  and  active. 

Minnesota. — Wadsworth  v,  Schissel- 
bauer,  32  Minn.  84;  Moffatt  v.  Tuttle, 
35  Minn.  301. 


Mississippi. — Vasserz;.  Henderson,  40 
Miss.  519;  Farned  v.  Harris,  11  Smed. 
&M.  (Miss.) 366;  Brown  1;.  State  Bank, 
31  Miss.  458;  Coleman  v.  Rives, 
24  Miss.  634;  Fleming  v.  Grafton,  54 
Miss.  79;  Balch  v.  Wastall,  i  P.  Wms. 

445- 

See  also  obiter  dictum  of  Simrall,  C. 
J.,  in  Pulliam  v.  Taylor,  50  Miss.  551 ; 
and  Partee  v.  Math'ews,  53  Miss.  140, 
wherein  the  doctrine  is  recognized. 

Nebraska. — Weaver  v.  Cressman,  21 
Neb.  675. 

New  Hampshire. — Tappan  v.  Evans, 
II  N.  H.  311,  wherein  it  was  consid- 
ered insufficient  to  cause  the  body  of 
the  debtor,to  be  taken  instead  of  hav- 
ing the  execution  returned  unsatisfied. 

New  Jersey. — Robert  v.  Hodges,  16 
N.  J.  Eq.  299;  Stockton  v.  Lippincott, 
37  N.  J.  Eq.  443;  Bigelow  Blue  Stone 
Co.  V.  Magee,  27  N.  J.  Eq.  392. 

New  York. — 2  Rev.  Stat.  1828,  p.  174, 
§§  28,  29,  which  authorized  creditors 
to  file  a  bill  in  equity  to  subject  intan- 
gible property  of  the  debtor,  and  which 
removed  any  doubt  which  might  have 
theretofore  existed  as  to  the  jurisdic- 
tion of  equity  to  subject  such  property, 
expressly  provided  that  the  right  to 
file  the  bill  should  be  confined  to  judg- 
ment creditors,  whose  executions  had 
been  returned  unsatisfied,  either  in 
whole  or  in  part.  The  following  cases, 
based  upon  the  statute  and  reenact- 
ments  thereof,  support  the  proposition 
that  a  creditor  has  no  right  to  go  into 
equity  to  reach  such  property  without 
so  exhausting  his  legal  remedies  :  Kerr 
V.  Dildine,  60  Hun  (N.  Y.)  315,  6  N. 
Y.  St.  Rep.  163;  Genesee  River  Nat. 
Bank  v.  Mead,  18  Hun  (N.  Y.)  303; 
Miller  v.  Miller,  7  Hun  (N.  Y.)  208; 
Henderson  v.  Brooks,  3  Thomp.  &  C. 
(N.  Y.)  445;  McCaffrey  v.  Hickey,66 
Barb.  (N.  Y.)  489;  Voorhees  v.  How- 
ard, 4  Abb.  App.  Dec.  (N.  Y.)  503; 
Beardsley  Scythe  Co.  v.  Foster,  36  N. 
Y.'  561;  Dunlevy  v.  Tallmadge,  29 
How.  Pr.  (N.  Y.  Ct.  App.)  397  ;  Bishop 
XI.  Halsey,  13  How.  Pr.  (N.  Y.  Super. 
Ct.)  154,  3  Abb.  Pr.  (N.  Y.)  400;  Par- 
shall  V.  Tillou,  13  How.  Pr.  (N.  Y. 
Supreme  Ct.)7;  Crippen  t'.  Hudson, 
13  N.  Y.  161;  Cooper  -'.  Clason,  i 
Code  Rep.  N.  S.  (N.  Y.  Supreme  Ct.) 
347;  Millard  v.  Shaw,  4  How.  Pr.  (N. 
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principle  of  equity  that  its  aid  will  not  be  given  until  after  the 
applicant  has  exhausted  his  legal  remedies,  but  also,  in  many 
states,  upon  positive  statutes  which  confine  the   right  to  reach 


Y.  Supreme  Ct.)  137;  Storm  v.  Wad- 
dell,  2  Sandf.  Ch.  (N.  Y.)  494;  Reed 
V.  Wheaton,  7  Paige  (N.  Y.)  663; 
Cuyler  v.  Moreland,  6  Paige  (N.  Y.) 
273;  Child  V.  Brace,  4  Paige  (N.  Y.) 
309;  Cassidy  v.  Meacham,  3  Paige 
(N.  Y.)  311;  Clarkson  v.  De  Peyster, 

3  Paige  (N.  Y.)  320;  McElwain  v. 
Willis,  3  Paige  (N.  Y.)  505,  affirmed 
9  Wend.  (N.  Y.)  548.  See  also  obiter  • 
dicta  in  Buswell  v.  Lincks,  8  Daly  (N. 
Y.)  518;  Payne  •p.  Sheldon,  63  Barb. 
(N.  Y.)  169;  Forbes  v.  Waller,  25  N. 
Y.  430;  Cooke  V.  Smith,  3  Sandf. 
Ch.  (N.  Y.)  333. 

But  this  was  the  rule  of  the  chancery 
court  before  the  enactment  (^f  the  fore- 
going statute,  and  in  those  early  cases, 
in  which  it  was  determined  or  intimat- 
ed that  a  creditor  might  go  into  equity 
to  reach  intangible  property,  the  issu- 
ance of  an  execution  and  its  return 
unsatisfied  were  insisted  upon  as  pre- 
requisites. Emeston  v.  Lyde,  i  Paige 
(N.  Y.)  637;  Beck  v.  Burdett,  i  Paige 
(N.  Y.)  305,  19  Am.  Dec.  436;  Spader 
V.  Davis,  5  Johns.  Ch.  (N.  Y.)  280,  20 
Johns.  (N.  Y.)  554,  sub  nom.  Haden  v. 
Spader ;  M'Dermutt''.  Strong,  4  Johns. 
Ch.  (N.Y.)687;  Brinkerhoffr.  Brown, 

4  Johns.  Ch.  (N.  Y.)  671 ;  Hendricks  v. 
Robinson,  2  Johns.  Ch.  (N.  Y.)  283; 
Wiggins  V.  Armstrong,  2  Johns.  Ch. 
(N.^Y.)  144. 

Nortli  Carolina. — Frost  v.  Reynolds, 
4  Ired.  Eq.  (N.  Car.)  494;  Brown  v. 
Long,  I  Ired.  Eq.  (N.  Car.)  190.  See 
alsoHook  V.  Fentress,  Phil.  Eq.  (N. 
Car.)  229. 

Ohio. — Hubble  v.  Perrin,  3  Ohio  287. 

Pennsylvania. — Suydam  v.  North 
Western  Ins.  Co.,  51  Pa.  St.  394. 

Rhode  Island. — Ginn  v.  Brown,  14  R. 
I.  524,  wherein  the  object  of  the  bill 
was  to  reach  an  interest  of  the  debtor 
in  the  estate  of  his  deceased  father. 

South  Carolina. — Perry  v.  Nixon,  i 
Hill  Eq.  (S.  Car.)  335. 

In  Tennessee,  an  equitable  interest  in 
land  may  be  reached  in  chancery  with- 
out issuing  an  execution  and  having 
the  same  returned  unsatisfied,  because 
in  that  state  the  judgment  constitutes 
a  lien  upon  such  property.  Stark  v. 
Cheathem,  2  Tenn.  Ch.  300;  M'Nairy 
V.  Eastland,  10  Yerg.  (Tenn.)  316; 
Montgomery    v.   McGee,   7   Humph. 


(Tenn.)  234;  Embree  v.  Reeve,  6 
Humph.  (Tenn.)  37,  wherein  the  court, 
in  commenting  upon  M'Nairy  v.  East- 
land, 10  Yerg.  (Tenn.)  310,  says  that 
"the  point  decided  was,  not  that  a 
party  could  not  come  into  a  court  of 
chancery  upon  the  ground  that  he  had 
exhausted  his  legal  remedies,  as  proved 
by  the  return  of  nulla  bona,  but  that, 
short  of  such  exhaustion  of  his  legal 
remedies,  and  without  the  return  of 
nulla  botia,  he  could  come  into  a  court 
of  chancery  for  satisfaction  of  his 
judgment  out  of  equitable  real  estate, 
upon  the  foot  of  the  lien  created  upon 
such  equitable  real  estate  by  his  judg- 
ment at  law." 

See  also  Esselman  v.  Wells,  8 
Humph.  (Tenn.)  482,  wherein  the 
court  declined  to  inquire  whether  an 
execution  had  been  prematurely  or 
improperly  returned. 

In  Harrison  zk  Hallum,  5  Coldw. 
(Tenn.)  525,  it  was  determined  that 
equitable  personalty  could  not  be  sub- 
jected unless  an  execution  had  been 
returned  unsatisfied,  or  unless  the  bill 
were  filed  under  Code  Tenn.,  §  4218, 
upon  an  allegation  that  there  was 
some  conveyance  or  device  to  hinder 
and  defraud  creditors ;  and  a  legacy  in 
the  hands  of  executors  was  considered 
equitable  personalty. 

In  Embree  %>.  Reeve,  6  Humph. 
(Tenn.)  37,  it  was  determined  that 
where  the  object  of  the  bill  is  to  reach 
equitable,  personal  assets,  the  return 
unsatisfied  of  an  execution  issued  to 
the  sheriflF  of  the  county  in  which  the 
judgment  was  rendered,  shows  that 
the  judgment  creditor  has  exhausted 
his  legal  remedies,  and  entitles  him  to 
proceed  in  equity  without  issuing  an 
execution  to  the  county  wherein  such 
assets  are  situated ;  and  the  court 
explained  that  the  obiter  dictum,  in 
M'Nairy  v.  Eastland,  10  Yerg. 
(Tenn.)  316,  to  the  effect  that  the  ear- 
lier cases  seem  to  have  established  the 
principle  "that,  if  satisfaction  was 
sought  to  be  obtained  out  of  equitable 
title  in  personal  assets,  not  only  a 
judgment,  but  an  execution  issued  and 
put  into  the  hands  of  the  sheriff  of  the 
county  where  the  equitable  assets 
were  situated,  were  held  to  be  neces- 
sary," did  not  mean  to  import  that  a 
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intangible  property  of  the  debtor  to  creditors  whose  executions 
have  been  returned  unsatisfied,  either  in  whole  or  in  part.* 

d.  Suits  by  Creditors  of  Decedents— (i)  Adtninistration 
Suits  Generally. — Ordinarily,  after  the  death  of  the  debtor,  it  is 
sufficient  to  have  the  claim  allowed  by  the  administrator  or  the 
Probate  Court,  or  to  recover  a  judgment  against  the  personal  rep- 
resentative, in  compliance  with  the  particular  statute  of  the  state 
in  which  the  suit  is  brought,  and  the  issuance  of  an  execution  and 
its  return  unsatisfied  are  not  necessary.* 


judgment  creditor  might  not  subject 
such  equitable  personal  assets  in 
equity  to  the  satisfaction  of  his  de- 
mand after  a  return  of  7iulla  bona,  but 
that  all  that  was  meant  was  that,  "ac- 
cording to  the  earlier  cases,"  he  is  en- 
titled to  proceed  in  equity,  short  of 
this  exhaustion  of  legal  remedies,  if 
he  will  place  an  execution  in  the 
hands  of  the  sheriflF  where  the  eqviita- 
ble  personal  assets  are  situated,  there- 
by creating  thereon  a  lien. 

Texas. — Taylor  v.  Gillean,  23  Tex. 
508,  wherein  the  court  refused  to  sub- 
ject choses  in  action,  or  to  decide 
whether  they  were  reachable,  because 
all  legal  remedies  were  not  shown  to 
have  been  exhausted. 

Vermont. — Waterman  v.  Cochran,  12 
Vt.  699. 

Wisconsin. — German  Bank  v.  Leyser, 
50  Wis.  258.  See  also  Meissner  v. 
Meissner,  68  Wis.  336;  Gates  v. 
Boomer,  17  Wis.  455;  Cornell  v.  Rad- 
way,  22  Wis.  260. 

United  States. — Terry  v.  Anderson, 
95  U.  S.  628,  wherein  the  court  says : 
"  Ordinarily,  a  creditor  must  put  his 
demand  into  judgment  against  his 
debtor  and  exhaust  his  remedies  at  law 
before  he  can  proceed  in  equity  to 
subject  choses  in  action  to  its  pay- 
ment." See,  to  the  same  effect.  Van 
Weal  V.  Winston,  115  U.  S.  245. 

Levy  of  Execution  on  Land  wherein 
Debtor  Has  Equitable  Interest. — Where 
the  object  of  the  bill  is  to  reach  an 
equitable  interest  in  land,  it  is  not 
necessary  to  show  the  levy  of  an  exe- 
cution on  the  land.  Bigelow  Blue 
Stone  Co.  v.  Magee,  27  N.  J.  Eq.  392, 
follo-vt7tg-  Robert  v.  Hodges,  16  N.  J. 
Eq.  299,  Dunham  v.  Cox,  10  N.  J. 
Eq.  437,  and  Cuyler  v.  Moreland,  6 
Paige  (N.  Y.)  273. 

1.  Parish  v.  Lewis,  i  Freem.  Ch. 
(Miss.)  306,  wherein  it  is  said  that 
the  fact  that  an  execution  has  not 
been   returned    unsatisfied    '*  is   not   a 


mere  technical  objection,  and  goes  to 
the  very  foundation  of  the  suit." 

The  following  cases  support  the 
proposition  stated  in  the  text  as  to  the 
indisposition  of  equity  to  aid  a  cred- 
itor until  he  has  exhausted  his  legal 
remedies  in  the  manner  stated.  Leh- 
man V.  Myer,  67  Ala.  396;  Watts  v. 
Gayle,  20  Ala.  817;  Wadsworth  v. 
Schisselbauer,  32  Minn.  84;  Hadden 
V.  Spader,  20  Johns.  (N.  Y.)  554; 
Beck  V.  Burdett,  i  Paige  (N.  Y.)  305; 
Waterman    v.    Cochran,    12    Vt.    699. 

See  also  supra,  VI,  What  Property 
Reachable. 

2.  Lyons  v.  Murray,  95  Mo.  23,  citing 
Merry  v.  Fremon,  44  Mo.  518,  and  Pen- 
dleton V.  Perkins,  49  Mo.  565  ;  White 
V.  Russell,  79  111.  155,  wherein  it  was 
held  that,  since  the  creditors  of  a  de- 
cedent are  not  permitted,  on  recover- 
ing a  judgment  against  the  adminis- 
trator or  having  their  claims  allowed, 
to  issue  executions,  proof  of  the  allow- 
ance of  claims  and  the  insolvency  of 
the  estate  are  regarded  as  an  exhaus- 
tion of  legal  remedies,  and  will  author- 
ize a  court  of  chancery  to  afford  relief ; 
Merchants',  etc.,  Transp.  Co.  v.  Bor- 
land (N.  J.  1895),  31  A.tl.  Rep.  272, 
wherein  it  is  held  that  it  is  not  neces- 
sary to  have  an  execution  returned 
nulla  bona  where  the  debt  is  admitted 
by  the  personal  representative  and  it 
appears  that  the  assets  in  his  hands 
are  deficient,  citing  Hasten  v.  Cast- 
ner,  31  N.  J.  Eq.  697. 

In  Schmitz  v.  Langhaar,  88  N.Y. 
503,  the  court  said  :  "  The  creditor  had 
done  his. part  when  he  procured  the 
adjustment  of  his  demand  and  lodged 
it  with  the  executor  for  payment. 
These  measures  are  the  ordinary  reme- 
dies prescribed  by  statute ;  are  equiva- 
lent to  the  judgment  and  execution 
permitted  by  common  law,  and  equally 
with  the  latter  satisfy  the  legal  duty 
of  the  creditor  to  take  affirmative  ac- 
tion for  the  collection  of  the  debt.     In 
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(2)  Suits  to  Set  Aside  Frajidulc7it  Conveymices. — Since  creditors 
have  no  right  to  resort  to  property  which  the  decedent  has  fraud- 
ulently conveyed,  unless  his  other  property  is  insufficient  to  pay 
his  debts,  it  is  in  general  necessary,  where  the  creditor  has  it  in 
his  power  to  do  so,  to  issue  an  execution  and  have  it  returned 
unsatisfied  before  going  into  equity  to  reach  property  so  situated.^ 


neither  case  need  he  go  beyond  the  or- 
dinary legal  remedies  provided  by  law 
for  that  purpose." 

To  the  same  effect  is  Postlewait  v. 
Howes,  3  Iowa  365,  wherein  the  bill 
was  filed  to  subject  real  estate, 
Wright,  C.  J.,  using  the  following 
language:  "The  personal  property 
of  the  decedent  is  primarily  liable  to 
the  payment  of  his  debts.  As  to  this 
portion  of  the  estate,  a  judgment  cred- 
itor has  no  priority  or  preference  over 
others.  If  this  shall  be  insufficient  to 
pay  the  debts  and  charge^ ,  the  admin- 
istrator may,  upon  proper  showing, 
obtain  an  order  to  sell  the  real  estate. 
And  as  to  this  portion  of  the  estate, 
the  judgment  creditor  has  no  prefer- 
ence over  other  claims,  except  such 
liens  as  are  allowed  by  law  in  his 
favor.  The  personal  estate  is  to  be 
administered  and  distributed  by  the 
administrator.  It  cannot  be  sold  under 
execution  issued,  or  any  judgment  re- 
covered, in  the  lifetime  of  the  dece- 
dent, nor  can  the  real  estate  be  made 
subject  to  such  execution,  until  the 
administrators,  heirs,  and  devisees  are 
made  parties  to  such  judgments,  and 
an  order  of  court  obtained  awarding 
execution  against  the  same.  Then,  as 
he  cannot  take  personal  property,  and 
cannot  reach  the  legal  estate  in  lands, 
untjl  he  obtains  an  order  of  court 
awarding  execution,  why  shall  an 
estate  be  compelled  to  pay  the  expense 
of  such  a  proceeding,  that  can  avail 
nothing,  if  the  equitable  property  is 
all  there  is  from  which  the  judgment 
can  be  made.?  And  this  suggestion  is 
of  conclusive  force  when  it  is  borne  in 
mind  that,  in  order  to  have  such  exe- 
cution, he  must  aver  that  there  is  real 
estate,  describing  it,  against  which  the 
execution  should  be  awarded.  The 
law  does  not  require  vain  things ; 
*  *  *  neither  does  it  require  impos- 
sible things." 

See  also  Duval  X).  Trent,  6  Munf. 
(Va. )  29,  wherein  the  issuance  of  an 
execution  was  considered  unnecessary 
before  filing  a  bill  to  subject  lands  of 
the   decedent,    the   bill    alleging   that 


there  were  no  assets  on  which  execu- 
tions could  be  levied. 

See  further  Everingham  v.  Vander- 
bilt,  12  Hun  (N.  Y.)  75.  In  this  case, 
a  judgment  creditor  was  permitted  to 
maintain  an  action  to  set  aside  an 
assignment  of  leases  made  by  an  ad- 
ministrator in  fraud  of  creditors,  with- 
out first  issuing  an  execution  and 
having  it  returned  unsatisfied,  the 
court  saying:  "As  the  action  was 
prosecuted  to  redress  a  wrong  com- 
mitted by  the  administrator  himself, 
by  which  he  had  deprived  the  estate 
of  the  intestate  of  a  valuable  portion 
of  its  assets,  the  issuing  and  return  of 
an  execution  unsatisfied  upon  the  judg- 
ment was  not  necessary  to  enable  the 
plaintiff  to  succeed  in  the  action.  It 
could  well  be  maintained  for  that  pur- 
pose by  any  creditor  or  creditors  hav- 
ing an  interest  in  the  assets,  and 
entitled  to  have  them  applied  to  the 
payment  of  the  debts  owing  by  the 
intestate.  *  *  *  The  plaintiff  had  a 
clear  right  to  maintain  the  action,  as 
a  creditor  of  the  estate,  whose  debts 
could  only  be  paid  by  the  restoration 
of  these  assets."  Follotved  in  Malloy 
V.  Vanderbilt,  4  Abb.  N.  Cas.  (N.  Y. 
Supreme  Ct.)  127. 

1.  Adsit  V.  Butler,  87  N.  Y.  585; 
Lichtenberg  v.  Herdtf elder,  67  How. 
Pr.  (N.  Y.  Supreme  Ct.)  196,  ofer- 
rtiling  Loomis  v.  Tifft,  16  Barb.  (N. 
Y.)  541.  See  also,  in  support  of  the 
proposition,  Glacius  v.  Fogel,  88  N. 
Y.  434;  Estes  7'.  Wilcox,  67  N.  Y. 
264;  and  Allyn  v.  Thurston,  53  N.  Y. 
622. 

See  further  Snodgrass  v.  Andrews, 
30  Miss.  472,  wherein  the  court  said  : 
"In  this  case  the  creditor  has  done  all 
that  he  could  do  at  law,  by  obtaining  his 
judgment  against  the  administratrix  of 
his  debtor,  and  having  an  execution 
issued  which  was  returned  '  nulla 
bona.^  " 

When  No  Administrator  has  been  Ap- 
pointed.— In  Treadway  v.  Turner  (Ky. 
1889),  10  S.  W.  Rep.  816,  the  action 
was  brought  after  the  death  of  the 
debtor,   to  reach  land    which  he  had 
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7.  Requisites  and  Sufficiency  of  Execution. — The  execution  must 
be  a  valid  one,  and  must  have  been  issued  in  compliance  with 
statutory  requirements.* 

Presumption  as  to  Segularity  of  Execution. — It  is  well  settled,  as  a  gen- 
eral proposition,  that  the  execution  should  be  presumed  to  be 
regular,  and  that  any  attacks  upon  its  regularity  should  be  made  to 
the  court  out  of  which  it  issued.* 


fraudulently  conveyed,  by  a  creditor 
who  had  recovered  a  judgment  in  the 
lifetime  of  the  debtor,  but  no  admin- 
istrator having  been  appointed,  and 
more  than  a  year  having  elapsed  after 
the  debtor's  death,  it  was  immaterial 
that  an  execution  had  not  been  issued 
and  returned  nulla  bona. 

Admitted  Insolvency  of  Estate. — In 
Foster  v.  Knowles,  42  N.  J.  Eq.  226, 
which  was  a  suit  to  reach  land  which  a 
decedent  had  fraudulently  conveyed,  it 
was  considered  a  sufficient  answer  to 
an  objection  that  the  complainant  had 
not  exhausted  his  remedies  at  law, 
that  the  whole  value  of  the  estate  in 
the  hands  of  the  administratrix  was 
less  than  the  amount  of  the  complain- 
ant's judgment. 

In  Alabama,  a  creditor  who  has  recov- 
ered a  judgment  and  issued  an  execu- 
tion may  sue  the  fraudulent  grantee  as 
an  executor  de  son  tort  without  show- 
ing a  return  of  "no  property."  Watts 
V.  Gayle,  20  Ala.  817. 

In  Illinois,  an  execution  cannot  issue 
against  an  administrator  so  as  to  reach 
personal  assets,  and  it  is  held  that  a 
suit  maybe  brought  to  reach  property 
fraudulently  conveyed  by  a  deceased 
debtor,  without  the  issuance  of  an  exe- 
cution. Steere  v.  Hoagland,  39  111. 
264;  M'Dowell  V.  Cochran,  11  111.  31; 
Bay  V.  Cook,  31  111.  336. 

In  Virginia,  the  recovery  of  a  judg- 
ment against  a  decedent's  administra- 
tor is  sufficient  to  authorize  an  action 
to  reach  personal  property  fraudulent- 
ly conveyed  by  the  decedent,  without 
issuing  an  execution,since  an  execution, 
if  issued,would  be  against  the  goods  and 
chattels  of  the  decedent  in  the  hands 
of  the  administrator,  and  would  be 
without  any  effect  as  to  the  chattels 
which  the  decedent  had  fraudulently 
conveyed.  Chamberlayne  v.  Temple, 
2  Rand.  (Va.)  384. 

See  also,  upon  the  question  whether 
judgment  is  necessary,  supra.,  p.  465, 
et  seq. 

1.  Time  of  Issuance. — An  irregularity 
in  issuing   the  writ  within    less  than 


thirty  days  after  recovering  judgment 
does  not  impair  its  validity  as  to  a 
fraudulent  donee.  Green  v.  Burnham, 
3  Sandf.  Ch.  (N.  Y.)  no. 

Execution  against  County. — A  fi.  fa. 
may  be  issued  against  a  county  before 
bringing  a  creditors'  bill.  The  rem- 
edy, by  compelling  the  supervisors  to 
levy  a  tax  on  the  county,  is  cumulative 
and  does  not  necessarily  prohibit  the 
ordinary  course  of  issuing  execution. 
Lyell  V.  St.  Clair  County,  3  McLean 
(U.S.)  580. 

Direction  as  to  Levy  upon  Land. — It 
is  not  a  valid  objection  to  the  execution, 
that  it  directed  the  sheriff  to  levy  upon 
the  defendant's  lands  whereof  he  was 
seized  on  the  ist  of  February,  when 
direction  might  have  been  given  from 
the  26th  day  of  January.  Green  v. 
Burnham,  3  Sandf.  Ch.   (N.  Y.)  no. 

In  Manning  v.  Merritt,  Clarke  Ch. 
(N.  Y.)  98,  it  was  held  that  under  2 
Rev.  Stat.  N.  Y.  (ist  ed.)367,§  24,  pro- 
viding that  executions  to  authorize  the 
sale  of  real  estate  should  direct  the 
amount  of  the  judgment  to  be  made 
out  of  the  real  estate  of  the  person 
against  whom  the  judgment  was  ren- 
dered, which  such  person  should  have 
at  the  time  of  docketing  the  judgment 
specifying  such  time,  or  at  any  time 
thereafter,  where  a  judgment  was 
docketed  January  12th,  an  execution 
directing  levy  to  be  made  upon  the 
real  estate  of  which  the  defendant  was 
seized  January  13th,  or  at  any  time 
thereafter,  was  insufficient.  Said  Whit- 
tlesey, V.  C. :  "  If  before  he  files  a  bill 
it  is  necessary  for  the  plaintiff  to  issue 
an  execution  against  the  defendant's 
real  estate,  he  must  issue  it  in  conform- 
ity with  the  statute." 

2.  Rider  v.  Mason,  4  Sandf.  Ch.  (N. 
Y.)  351,  wherein  the  court  refused  to 
hear  an  objection  that  the  execution 
was  made  returnable  in  less  than  sixty 
days;  Sandford  v.  Sinclair,  8  Paige 
(N.  Y.)  373;  How  V.  Kane,  2  Chand. 
(Wis.)  222,  wherein  it  was  held  that 
executions  returnable  out  of  term, 
without    authority   having  been    first 
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To  What  County  Execution  should  he  Issued. — No  fixed  rule  is  deducible 
from  the  authorities  as  to  the  county  to  which  the  execution 
should  be  issued,  and  each  case  depends,  to  a  large  extent,  upon 
statute  and  peculiar  circumstances  such  as  the  residence  of  the 
debtor  and  the  situation  of  his  property.* 


obtained  from  the  judge  as  required  by 
statute,  were  not  void,  but  at  the  most 
voidable,  and  that  the  proper  course 
for  the  defendant,  if  he  wished  to  be 
relieved  from  them,  was  to  apply  to 
the  court  from  which  they  issued,  to 
set  them  aside. 

See  also,  to  the  same  effect,  Williams 
V.  Hogeboom,  SPaige  (N.  Y.)  469. 

Presumption  as  to  Revival  of  Judg- 
ment.— In  Cary  v.  Clark,  3  Edw.  Ch. 
(N.  Y.)  274,  it  was  objected  that  the 
execution  had  been  issued  without 
reviving  the  judgment  by  scire  facias. 
Said  McCoun,  V.  C.  :  "I  must  adhere 
to  the  opinion  I  have  before  expressed 
that  this  court  will  intend  the  execu- 
tion was  regularly  issued,  although 
more  than  two  years  have  elapsed 
from  the  time  of  rendering  the  judg- 
ment. If  the  issuing  of  the  execution 
were  not  authorized  or  regular,  the 
defendant  should  apply  to  the  court  of 
law  to  set  it  aside.  Until  the  contrary 
is  shown,  and  while  the  execution  is 
suffered  to  remain  as  one  duly  issued 
and  returned,  this  court  will  presume 
it  was  preceded  by  a  scire  facias  to 
warrant  it." 

Stay  Pending  Application  to  Court  of 
Law  for  Relief  against  Execution.  —  In 
Sandford  v.  Sinclair,  8  Paige  (N.  Y.) 
373)  wherein  it  was  objected  that  the 
execution  had  been  improperly  issued 
after  the  service  of  an  order  to  stay 
proceedings  until  the  hearing  of  a 
motion  for  a  new  trial,  it  was  held 
that  the  suit  in  chancery  should  be 
stayed  until  the  defendant  had  had  an 
opportunity  to  apply  to  the  court  of  law 
for  relief  against  the  supposed  irregu- 
larity. 

1.  County  of  Defendant's  Residence. — 
In  Strange  v.  Longley,  3  Barb.  Ch. 
(N.  Y.)  650,  it  was  determined  that 
before  the  appointment  of  a  receiver 
it  was  necessary  to  issue  an  execution 
to  the  county  where  the  defendant 
resided. 

In  Bay  State  Iron  Co.  v.  Goodall, 
39  N.  H.  223,  it  was  determined 
that,  in  the  absence  of  a  statute  de- 
claring into  what  county  the  execu- 
tion   must   be   issued,    an    execution 


issued  to  the  county  where  the  de- 
fendant resides  is  sufficient. 

In  Merchants',  etc..  Bank  v.  Griffith, 
ID  Paige  (N.  Y.)5i9;  Reed  f.  Wheaton, 
7  Paige  (N.  Y.)"663;  Smith -r'.  Fitch, 
Clarke  Ch.  (N.  Y.)  265;  and  Hope  v. 
Brinckerhoff,  3  Edw.  Ch.  (N.  Y.)  445, 
it  was  determined  that  where  the 
plaintiff  relies  upon  a  judgment  of  the 
Supreme  Court,  the  execution  must  be 
issued  to  the  county  where  the  defend- 
ant resides. 

County  in  Which  Debtor  Resides  and 
Has  Property. — In  Durand  v.  Gray,  129 
111.  9,  it  was  determined  that  an  exe- 
cution should  be  issued  to  any  county 
in  which  the  plaintiff  knows  that  the 
defendant  has  property. 

In  Shaw  v.  Dwight,  27  N.  Y.  244, 
the  complainant  sought  to  have  can- 
celed a  prior  judgment  which  had  been 
paid,  and  it  was  considered  sufficient 
to  issue  an  execution  to  the  county  in 
which  the  debtor  resided  and  to  have 
the  same  returned  nulla  bona,  without 
issuing  an  execution  to  the  county  in 
which  the  premises  were  situated. 

Where  the  judgment  debtor  has  a 
fixed  and  known  residence  within  the 
state,  and  has  a  sufficiency  of  visible 
property  in  the  county  in  which  he 
lives,  the  execution  must,  be  issued  to 
such  county,  and  the  neglect  of  the 
plaintiff  to  issue  it  to  that  county  is  a 
defense  to  the  bill.  But  to  make 
the  defense  available,  the  defendant 
should  show  that  he  not  only  resided, 
or  had  a  place  of  business,  in  some 
other  county  than  that  to  which  the 
execution  issued,  but  also  that  he  had 
visible  property  there  out  of  which 
the  execution  might  have  been  satis- 
fied.    Brown  v.  Bates,  10  Ala.  432. 

Offer  to  Turn  Out  Property. — In  Free- 
man V.  State  Bank,  Walk.  (Mich.)  62, 
it  is  declared  that  usually  the  issuance 
of  an  execution  to  the  county  where 
the  debtor  resides  is  sufficient,  be- 
cause a  man  is  supposed  to  have  his 
property  about  him,  and  the  means  in 
his  possession  wherewith  to  pay  a 
judgment  against  him  ;  but  that  where 
the  debtor  notifies  the  creditor  that 
he  owns  real  estate   in  another  county 
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Judgments '  Rendered  by  Justices  of  the  Peace.  —  It  is  uniformly  held, 
where  the  creditor  relies  upon  a  judgment  recovered  in  a  justice's 
court,  and  provision  is  made  by  statute  for  docketing  the  judg- 
ment in  the  county  clerk's  office,  or  in  the  oflfice  of  the  clerk  of 
the  Circuit  or  District  Court,  as  the  case  may  be,  and  for  the  issu- 
ance of  executions  after  the  judgment  has  been  so  docketed,  that 
the  judgment  creditor  must  avail  himself  of  this  privilege,  and 
that  it  is  insufficient  to  show  an  execution  issued  by  the  justice.^ 


sufficient  to  pay  .the  judgment,  and 
offers  to  turn  it  out  to  be  levied  upon 
and  sold,  the  complainant  should  send 
an  alias  execution  into  such  other 
county. 

Parcels  of  Land  in  Many  Counties. — 
Where  the  defendant  has  land  in  a 
great  many  different  counties,  the 
whole  of  which  would  not  be  more 
than  sufficient  to  pay  the  debt,  the 
court  will  not  require  the  plaintiff, 
before  filing  his  bill,  to  take  out  numer- 
ous successive  executions  which  would 
necessitate  great  delay  in  collecting 
the  judgment,  allowing  a  term  for 
each  execution.  Per  Manning,  Ch.,  in 
Albany  City  Bank  v.  Dorr.  Walk. 
(Mich.)  318. 

New  York  Statute. — In  Wheeler  v. 
Heermans,  3  Sandf.  Ch.  (N.  Y.)  597, 
it  was  held  that  since  Act  N.  Y.  1840 
provided  that  the  plaintiff,  on  recover- 
ing a  judgment  in  the  Common  Pleas, 
might  issue  an  execvition  in  any 
county  in  the  state  on  docketing  a 
transcript  of  his  judgment  in  the 
clerk's  office  of  such  county,  it  was 
necessary,  upon  filing  a  creditors'  bill, 
to  docket  a  judgment  in  the  county  of 
the  defendant's  residence  and  issue  an 
execution  to  such  county. 

County  in  WUcIi  Judgment  was  Re- 
covered.— Where  it  is  alleged  that  the 
judgment  debtor  "  has  no  property 
whatever  subject  to  sale  on  execu- 
tion," the  issuance  of  an  execution  di- 
rected to  the  sheriff  of  the  county  in 
which  the  judgment  was  recovered 
and  its  return  unsatisfied,  is  sufficient, 
without  issuing  an  execution  to  a 
county  to  which  the  debtor  removed 
after  the  recovery  of  the  judgment. 
Sayre  v.  Thompson,  18  Neb.  33. 

In  Tennessee,  it  is  sufficient  if  the 
creditor  show  an  exhaustion  of  his 
legal  remedy  by  the  return  unsatisfied 
of  an  execution  issued  in  the  county 
in  which  the  judgment  was  recovered, 
without  also  issuing  an  execution  to 
the  county  in  which  the  assets  sought 
to  be  reached  are  situated,  or,  it  seems. 


the  county  of  the  debtor's  residence. 
Riddle  v.  Motley,  i  Lea  (Tenn.)  468, 
citing  Embree  v.  Reeve,  6  Humph. 
(Tenn.)  37,  wherein  M'Nairy  v.  East- 
land, 10  Yerg.  (Tenn.)  310,  was  ex- 
plained. 

Kentucky  Statute. — UnderCiv.  Code 
Ky.,  tit.  10,  c.  4,  §  439,  which  pio- 
vides  that  after  an  execution, "directed 
to  the  county  in  which  the  judgment 
was  rendered,  or  to  the  county  of  the 
defendant's  residence,"  is  returned  un- 
satisfied, the  plaintiff  may  institute  an 
equitable  action  to  subject  choses  in 
action,  etc.,  it  is  insufficient  to  allege 
the  issuance  of  an  execution  to  a  named 
county  other  than  that  in  which  the 
judgment  wa»  rendered,  without  aver- 
ring that  the  defendant  resided  in 
such  county.  Crabb  v.  Hill  (Ky. 
1895),  30  S.  W.  Rep.  415. 

1.  Weatherford  v.  Myers,  2  Duv. 
(Ky.)  91 ;  Clements  f.  Waters,  90  Ky. 
96;  Henderson  v.  Brooks,  3  Thomp.  & 
C.  (N.  Y.)  445;  Crippen  v.  Hudson, 
13  N.  Y.  161 ;  Dix  v.  Briggs,  9  Paige 
(N.  Y.)  595;  Coe  V.  Whitbeck,  11 
Paige  (N.  Y.)  42. 

In  Wilson  v.  Dale,  5  Ind.  163,  it 
was  determined  that  the  issuance  of 
an  execution  by  a  justice  of  the 
peace  was  insufficient,  because  a  return 
of  nulla  bona  upon  such  an  execution 
was  not  evidence  that  the  defendant  did 
not  have  real  estate  subject  to  execu- 
tion, and  that  Rev.  Stat.  Ind.  1843,  p. 
456,  authorizing  the  sale  of  an  equita- 
ble interest  in  real  estate  on  a  decree 
in  chancery  after  an  unavailing  exe- 
cution at  law,  related  to  an  execution 
from  the  Circuit  Court. 

Kentucky  Quarterly  Court. — In  Mans- 
field V.  Wilkinson  (Ky.  1894)  27  S.' 
W.  Rep.  808,  it  was  determined  that 
where  the  judgment  creditor  seeks  to 
resort  to  equity  for  the  sale  of  the  real 
estate  of  his  debtor,  and  merely  issues 
an  execution  from  the  quarterly  court, 
failure  to  lodge  a  transcript  of  the 
judgment  with  the  clerk  of  the  Circuit 
Court,   and   to  sue   out   an   execution 


5  Encyc.  PL  &  Pr.— 33 
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Effect  of  Alias  Execution. — After  an  execution  has  been  issued  and 
returned  unsatisfied,  the  issuance  of  an  a/ias  execution  does  not 
operate  against  the  right  of  the  complainant  to  file  his  bill.i 

8.  Requisites  and  Sufficiency  of  Return. — The  return  must  be  a 
valid  one,  showing,  as  a  reason  why  the  execution  is  unsatisfied, 
that  the  officer  could  find  no^  property,  and  should  be  such  a  re- 
turn as  would  subject  the  officer  to  an  action,  at  the  suit  of  the 
debtor,  for  a  false  return.^ 


from  such  court,  will  not  be  excused, 
although  it  is  alleged  that  the  debtor 
has  no  other  real  estate  than  that 
sovightto  be  sold.  C/V/;/_^  Weatherford 
V.  Myers,  2  Duv.  (Ky.)  91. 

1.  Suydam -'.  Beals,  4  McLean  (U. 
S.)  12;  Clark  V.  Davis,  Harr.  (Mich.) 
227;  Cuyler  v.  Moreland,  6  Paige 
(N.  Y.)274. 

Election  to  Dismiss  Bill  or  Abandon 
Execution. — In  Storm  v.  Badger,  8 
Paige  (N.  Y.)  130,  the  court  refused 
to  compel  the  complainant  to  elect 
either  to  dismiss  his  bill  or  to  abandon 
liis  subsequent  execution  upon  a  show- 
ing that  there  was  property  which 
might  be  taken  on  execution,  it  not 
being  shown  that  such  property  was 
sufiicient  to  satisfy  the  whole  judg- 
ment; the  chancellor  saying:  "Com- 
pelling the  plaintiff  to  elect  would 
*  *  *  deprive  him  of  the  power  of 
reaching  that  part  of  the  debtor's 
property  by  his  execution,  without 
any  certainty  of  obtaining  satisfaction 
of  his  whole  debt  by  his  suit  in  this 
court,  even  if  he  succeeds  in  reaching 
other  property  here.  To  authorize  the 
defendants  to  come  here  for  such  re- 
lief as  is  asked  for  by  this  motion, 
they  should  show  that  the  complain- 
ant, by  his  subsequent  execution,  had 
levied  upon,  or  at  least  that  he  was 
able  to  levy  upon,  property  sufficient 
to  satisfy  his  whole  debt  and  costs,  on 
a  sale  of  such  property  by  the  sheriff." 

Special  Execution  against  Real  Estate. 
— After  an  execution  has  been  issued 
and  returned  unsatisfied,  the  right  to 
file  a  creditors'  bill  is  not  impaired  by 
the  issuance  of  a  special  execution 
against  real  estate  which  had  been  at- 
tached in  the  suit  in  which  the  plain- 
tiff's judgment  was  rendered.  Fusze  V. 
Stern,  17  111.  App.  429. 

2.  /'rr  Manning,  Ch.,  in  Williams  r. 
Hubbard,  Walk.  (Mich.)  28;  Buckeye 
Engine  Co.  z>.  Donau  Brewing  Co.,  47 

]Fed.  Rep.  6. 

Illustration. — A  return  of  the  sheriif 


on  the  execution,  that  "he  could  find 
no  money,  nor  any  goods  or  chattels 
*  *  *  to  satisfy  the  same,"  and  that, 
therefore,  he  "returned  the  said  execu- 
tion in  no  part  satisfied,"  amounts  to  a 
return  of  nulla  bona,  and  is  sufficient 
to  authorize  resort  to  equity.  Hamlen 
V.  McGillicuddy,  62  Me.  268. 

Surplusage. — Since  an  equity  is  not 
subject  to  execution  at  law,  a  return 
of  no  personal  property  of  the  defend- 
ant, and  a  levy  upon  an  equitable 
interest  in  land,  or  upon  land  in  which 
the  defendant  has  only  an  equity,  is 
a  return  of  the  execution  unsatisfied. 
The  levy  upon  the  equity  is  a  nullity. 
Houset^  Swanson,  7  Heisk.  (Tenn.)  32. 

Statute  Requiring  Levy  on  Other  Prop- 
erty than  Chattels. — Where  the  mar- 
shal is  commanded  to  levy  upon  the 
"goods,  chattels,  equities  of  redemp- 
tion, lands  and  tenements,"  pursuant 
to  Rev.  Stat.  Fla.  1892,  §  1190,  a  return 
that  there  are  "no  goods  and  chattels 
subject  to  levy,"  is  insufficient,  as  it 
does  not  show  that  other  property 
could  not  have  been  found  to  satisfy 
the  execution.  Kittel  v.  Augusta,  etc., 
R.  Co.,  65  Fed.  Rep.  859. 

Return  by  Deputy. — In  Dana  v.  Banks, 
6  J.  J.  Marsh.  (Ky.)  219,  it  was  insisted 
that  a  return  of  nulla  bona  by  a  deputy 
sherilT  was  insufficient,  as  it  was  evi- 
dence only  that  the  debtor  had  no  prop- 
erty in  his  bailiwick,  which  is  less  than 
the  county,  but  the  court  considered 
the  objection  untenable,  saying:  "It 
does  not  appear  from  the  bill  or  the  re- 
turn of  the  officer  that  the  authority  of 
the  officer  who  made  the  return  was 
circumscribed  by  boundaries  less  than 
the  limits  of  the  county." 

Return  to  Wrong  Clerk's  Office. — In 
Clark  V.  Dakin,  2  Barb.  Ch.  (N.  Y.) 
36,  it  was  held  that  the  remedy  at  law 
was  exhausted  by  the  sheriff's  return 
upon  the  execution,  and  that  the  re- 
tiirn  of  the  execution  to  the  wrong 
clerk  was  immaterial,  being  an  irregu- 
larity which  might  be  cured  upon  an 
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Presumption  as  to  Regularity  of  Eeturn. — The  return,  as  regards  its 
conclusiveness,  is  governed  by  the  same  rule  as  the  execution,  and 
is  presumed  to  be  regular.  Objections  thereto  should  be  made  to 
the  court  in  which  the  judgment  was  recovered.* 

Collusive  Eeturns. — It  is  permissible,  however,  to  show  that  the  re- 
turn was  fraudulently  or  collusively  obtained  ;  as,  e.  g.,  where  the 
execution  is  returned  nulla  bona  in  obedience  to  the  complain- 
ant's instructions,  without  any  effort  to  find  property.* 


application  to  set  aside  the  return  for 
irregularity.  But  see,  contra,  Wins- 
low  V.  Pitkin,  I  Barb.  Ch.  (N.  Y.)  402. 

Return  Made  after  Pasrment  of  Judg- 
ment.— In  Bostwick  v.  Scott,  40  Hun 
(N.  Y.)  212,  the  action  was  founded 
upon  a  judgment  recovered  against 
the  makers  and  first  and  second  in- 
dorsers  of  a  note,  which  judgment  the 
second  indorser  had  paid  and  had  as- 
signed to  him.  It  was  determined  that 
a  return  of  nulla  bona  after  the  jvidg- 
ment  had  been  paid  was  insufficient. 
Said  the  court :  "  When  it  was  paid 
*  *  *  the  sheriff  had  no  right  to  take 
any  proceedings  upon  that  execution 
other  than  to  return  it.  His  right  to 
enforce  it  against  the  property  of  any 
of  the  judgment  debtors  then  ceased. 
The  return  made  by  the  sheriff  cannot 
be  treated  as  that  of  an  execution  un- 
satisfied as  against  any  of  the  judg- 
ment debtors  for  the  purposes  of  this 
action." 

1.  Merchants'  Nat.  Bank  v.  Sabin, 
34  Fed.  Rep.  492 ;  Stoors  v.  Kelsey, 
2  Paige  (N.  Y.)  418;  Bradford  v. 
Read,  2  Sandf.  Ch.  (N.  Y.)  163; 
Congden  v.  Lee,  3  Edw.  Ch.  (N.  Y.) 

304- 
Existence  of  Property  Subject  to  Levy. 

—In  Meyer  v.  Mohr,  i  Robt.  (N.  Y.) 
333,  it  was  determined  that  it  would 
not  affect  the  plaintiff's  right  to  insti- 
tute the  action,  to  show  that  there  was 
some  personal  property  that  might 
have  been  seized,  unless  it  was  also 
shown  that  he  knew  of  its  existence 
and  omitted  to  act  upon  such  knowl- 
edge. 

To  the  same  effect  is  Clements  v. 
Waters,  90  Ky.  96,  wherein  it  was  de- 
termined that  after  an  execution  had 
been  returned  nulla  bona,  the  creditor 
was  entitled  to  maintain  an  action  to 
subject  an  interest  of  the  debtor  in 
land,  notwithstanding  the  fact  that 
such  land  was,  at  the  time  of  the  issu- 
ance of  the  execution,  subject  to  be 
taken,  it  not  appearing  that  the  cred- 


itor had  procured  a  false  return.  See 
further  Albany  City  B^mk  v.  Dorr, 
Walk.  (Mich.)  318,  wherein  it  is  sug- 
gested that  the  defendant  should  have 
applied  to  the  court  from  which  the 
execution  issued,  to  have  the  return  set 
aside. 

Remedy  against  Sheriff. — An  order 
appointing  a  receiver  will  not  be  set 
aside  on  the  ground  that  the  defendant 
had  sufficient  property  to  pay  the 
judgment  against  him,  and  that  the 
sheriff  returned  the  execution  nulla 
bona  without  attempting  to  levy  on 
such  property,  where  there  is  no  pre- 
tense of  collusion  between  the  sheriff 
and  the  plaintiff;  the  remedy  in  such 
case  being  to  pay  the  judgment,  and 
sue  the  sheriff  for  the  extra  cost  and 
expense  to  which  the  defendant  has 
been  put.  Rawdon  v.  Benedict,  I 
Chan.  Sent.  (N.  Y.)48. 

2.  Scheubert  v.  Honel,  152  111.  313, 
affirming;  50  111.  App.  597;  Russell  v. 
Chicago  Trust,  etc.,  Bank,  139  111. 
538,  wherein  it  is  said  that  a  bill  lies 
only  after  exhausting  the  creditor's 
remedy,  or  "having  the  sheriff  make 
proper  efforts  to  collect  the  judgment 
by  that  means;"  Durand  v.  Gray,  129 
111.  9,  wherein  it  is  said  that  it  must 
appear  that  the  execution  has  been  re- 
turned by  the  sheriff  unsatisfied,  "by 
reason  of  his  inability  to  find  property 
whereon  to  levy;"  Sioux  City  First 
Nat.  Bank  v.  Gage,  79  111.  207 ;  Bowen 
V.  Parkhurst,  24  111.  257;  Williams  t;. 
Hubbard,  Walk.  (Mich.)  28,  wherein 
the  execution  was  returned  unsatisfied 
by  the  direction  of  the  plaintiff,  as  ap- 
peared from  the  return ;  Wharton  v. 
Fitch,  Walk.  (Mich.)  143,  wherein  the 
plaintiff's  attorney  instructed  the 
sheriff  not  to  levy  on  the  defendant's 
land,  and  the  officer  returned  the  ex- 
ecution unsatisfied,  although  the  de- 
fendant offered  to  turn  out  land  to  be 
levied  on;  Merchants'  Nat.  Bank  v. 
Sabin,  34  Fed.  Rep.  492,  wherein  it 
appeared  from  the  bill  that  the  cred- 
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Time  of  Making  Return. — The  execution  should  be  returned  before 
the  commencement  of  the  suit.*  A  return  made  on  the  return 
day  is  suf^cient,*  and  there  is  a  great  preponderance  of  authority 
in  support  of  the  right  of  the  creditor  to  base  his  suit  upon  a  re- 
turn made  before  the  return  day,  or  before  the  lapse  of  the  entire 
time  within  which,  by  statute,  the  sheriff  may  hold  the  execution 
in  his  hands,  where  the  sheriff  takes  upon  himself  the  responsi- 
bility of  returning  the  execution  within  such  time.^ 


itor  knew,  at  the  time  the  return  was 
made,  that  the  debtor  had  property 
subject  to  levy. 

See  also  Buckeye  Engine  Co.  v. 
Donau  Brewing  Co.,  47  Fed.  Rep.  6, 
wherein  a  return  that  the  execution 
had  been  levied  upon  certain  property, 
and  that  "the  same  was  released  by 
instruction  of  the  attorney  for  the 
plaintiff,  and  the  same  is  returned 
unsatisfied,"  was  considered  insuffi- 
cient. 

Circumstantial  Proof  of  Collusion. 
' — In  a  case  where  there  is  no  direct 
proof  of  collusion  between  the  com- 
plainants and  the  sheriff,  but  there  is 
enough  to  show  that  the  legal  remedy 
had  not  been  fairly  exhausted  when 
the  bill  was  filed,  and  that,  although 
the  sheriff  made  a  return  of  ftulla 
bona,  the  complainants  knew  all  about 
the  defendant's  real  property,  the 
same  having  been  offered  to  them  in 
satisfaction  of  their  debt  before  the 
judgment  was  obtained,  a  bill  for  the 
discovery  of  the  defendant's  real  prop- 
erty cannot  be  sustained.  Congdenr;. 
Lee,  3  Edw.  Ch.  (N.  Y.)  304,  distin- 
guishing  Stoors  v.  Kelsey,  2  Paige  (N. 
Y.)  418,  wherein,  although  the  sheriff 
made  a  false  return,  it  did  not  appear 
that  the  plaintiff  had  any  knowl- 
edge or  information  of  the  fact,  and 
there  was  nothing  from  which  to  infer 
collusion  between  the  plaintiff  and  the 
sheriff. 

Instructions  to  Sheriff  after  Fruit- 
less Search  for  Property. — It  would 
seem,  from  Forbes  f.  Waller,  25  N.  Y. 
430,  that  it  is  immaterial  that  the  return 
of  nulla  bona  was  made  at  the  request  of 
the  plaintiff's  attorney,  where  such  re- 
quest was  made  "  at  the  suggestion  of 
the  sheriff,  and  after  he  had  made 
an  investigation  and  learned  there  was 
nothing  subject  to  levy."  It  is 
declared  that  the  court  will  not  set 
aside  or  interfere  with  the  return  of 
an  execution  unless  there  be  collusion 
between  the  plaintiff  and  the  sheriff  to 


the  prejudice  of  the  debtor.  It  is  the 
fraudulent  act  of  the  plaintiff  which 
vitiates  the  return  of  the  execution  and 
deprives  him  of  his  equitable  action 
in  the  nature  of  a  creditors'  bill. 

See  also,  to  the  same  effect,  Illinois 
Malleable  Iron  Co.  v.  Graham,  55  111. 
App.  266. 

1.  Pardee  v.  DeCala,  7  Paige  (N. 
Y.)  132. 

Institution  of  Suit  and  Return  of  Exe- 
cution on  Same  Day. — In  Iselin  v.  Hen- 
lein,  7  Civ.  Pro.  Rep.  (N.  Y.  Supreme 
Ct.)  431,  objection  was  made  that  the 
execution  had  not  been  returned 
when  the  action  was  brought,  and 
it  appeared  that  on  the  day  on 
which  the  suit  was  brought,  the 
deputy  sheriff  wrote  a  return  of  nulla 
bona  and  signed  his  name  thereto,  and 
that  the  sheriff  the  next  day  filed  the 
execution  with  the  return  thereon 
indorsed  by  the  deputy.  It  was  held 
that,  as  the  sixty  days  within  which 
the  execution  was  returnable  had 
expired  when  the  sheriff  made  his 
return,  it  was  sufficient.  Citing- 
Ocean  Bank  v.  Olcott,  46  N.  Y.  12, 
wherein  Church,  C.  J.,  says:  "Al- 
though the  indorsement  of  the  execu- 
tion '  milla  bona  '  was  not  filed,  it  was 
actually  made,  which,  with  the  other 
facts  alleged,  may  be  regarded  a 
substantial  compliance  with  the  equity 
rule  referred  to." 

See  also  Murtha  v.  Curley,  90  N. 
Y.  372,  3  Civ.  Pro.  Rep.  (N.  Y.)  i, 
wherein  the  court  refused  to  disturb  a 
finding  that  the  execution  was  re- 
turned before  the  institution  of  the 
suit,  although  it  was  returned  on  the 
same  day. 

2.  Williams  t.  Hubbard,  i  Mich. 
446,  wherein  Miles,  J.,  says:  "I  have 
been  unable  to  find  any  case  holding 
the  doctrine  that,  for  the  purpose  of  a 
creditors'  bill,  the  execution  was  not 
well  returned  upon  the  return  day." 

3.  Sioux  City  First  Nat.  Bank  v. 
Gage,  79  111.  207,  wherein  it  was  de- 
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Return  of  Alias  Execution.— Where,  after  an    execution  has  been 
issued  and  returned   unsatisfied,  an  a/tas  execution  is  issued,  it  is 


termined  that,  although  the  sheriff  is 
required  by  statute  to  make  his  return 
■within  ninety  days,  he  may  take  the 
responsibility  of  making  the  return 
before  the  expiration  of  that  period, 
and  that,  if  he  does  so,  the  creditor 
may  exhibit  his  bill  as  soon  as  the  re- 
turn of  nulla  bona  is  made.  Russell 
V.  Chicago  Trust,  etc.,  Bank,  139 
111.  538;  Illinois  Malleable  Iron  Co. 
V.  Graham,  55  111.  App.  266,  wherein 
a  return  made  forty-two  days  after  the 
issuance  of  the  writ  was  sufficient,  the 
debtor  having  refused  to  point  out 
property  subject  to  levy  upon  being 
requested  to  do  so. 

Young  V.  Clapp,  40  111.  App.  312, 
■wherein  a  return  made  on  the  day  the 
execution  was  issued  was  considered 
sufficient.  Bowen  v.  Parkhurst,  24 
111.  257. 

In  Dana  v.  Banks,  6  J.  J.  Marsh. 
(Ky.)  219,  it  is  said:  "It  may  be  in- 
sisted that  the  return  of  the  officer  was 
insufficient  because  it  was  made  before 
the  day  named  in  the  writ  for  its  re- 
turn. *  *  *  The  object  of  the  law,  in 
requiring  that  there  should  be  at  least 
thirty,  and  not  more  than  ninety,  days, 
between  the  teste  and  return  day  of  an 
execution,  was  to  secure  the  interest 
of  the  creditor,  by  allowing  full  time 
to  the  officer  to  levy  it;  and  yet  pre- 
venting a  long  and  unnecessary-  delay. 
But  this  provision  does  not  prevent 
the  officer  from  acting  under  the  exe- 
cution immediately.  He  may  make 
the  money  before  the  expiration  of 
the  thirty  days,  and  return  it  '  ready 
to  satisfy.'  If  he  returns  it  sooner  than, 
by  the  command  of  the  writ,  it  is  his 
duty  to  return  it,  he  might  thereby 
subject  himself  for  such  damages  as 
may  be  sustained  by  the  plaintiff 
therein.  But  a  person  not  injured  has 
no  right  to  complain  of  it;  and  we 
cannot  regard  the  return  in  such  a 
case  as  a  nullity." 

In  Ward  v.  Whitfield,  64  Miss.  754, 
the  court  uses  the  following  language  : 
"  If  there  was  no  property  subject  to 
execution  while  it  remained  in  his 
hands,  there  exists  no  presumption 
that  the  condition  of  the  debtor  would 
be  changed  before  the  return  day.  A 
creditor  is  not  bound  to  desist  from 
an  effort  to  subject  the  equitable 
assets  of  his  debtor,  in  the  hope  or  ex- 
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pectation  that  by  some  chance  he  may 
thereafter  acquire  legal  assets." 

See  also,  to  the  same  effect,  Piatt  xk 
Cadwell,9Paige  (N.Y.)  386;  Renaud 
V.  O'Brien,  35  N.  Y.  99,  reversing  2e^ 
How.  Pr.  (N.  Y.)  67;  Forbes  v.  Wal- 
ler, 25  N.  Y.  430,  wherein  it  is  deter- 
mined that  the  return,  when  actually 
made  by  the  sheriff,  is  a  consummated 
official  act,  and  that  any  further  pro- 
ceedings may  be  based  thereupon; 
Knauth  v.  Bassett,  34  Barb.  (N.  Y.) 
31,  wherein  it  is  said  that  "  it  can 
hardly  be  said  that  under  the  code  the 
execution  has  a  return  day,"  and  that 
Cassidy  v.  Meacham,  3  Paige  (N.  Y.) 
311,  and  Williams  v.  Hogeboom,  8 
Paige  (N.  Y.)  469,  "at  most  show 
probably  only  a  rule  of  practice  of  the 
former  court  of  chancery  not  applica- 
ble to  the  present  system." 

In  Field  v.  Chapman,  15  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  434,  it  is  de- 
clared that  "  there  is  no  force  in  the 
objection  that  the  execution  was  re- 
turned before  sixty  days  had  expired." 

In  Esselman  v.  Wells,  8  Humph, 
(Tenn.)  482,  a  case  in  which  the  bill 
was  iiled  before  the  return  day  of  the 
writ,  to  reach  equitable  personal  as- 
sets, the  court  declined  to  inquire 
whether  or  not  the  return  was  made 
prematurely. 

In  Suydam  v.  Beals,  4  McLean  (U. 
S.)  12,  it  was  considered  immaterial 
that  the  execution  was  returned  before 
the  return  day,  because  the  bill  was 
not  filed  until  after  that  day. 

Contra. — Smith  v.  Thompson,  Walk. 
(Mich.)  I,  wherein  the  bill  was  not 
sustained  because  the  execution  had 
been  returned  before  the  day  named 
in  the  writ,  although  the  bill  was  not 
filed  until  after  the  return  day.  Recon- 
sider!ng-&nd  affirming  Thayer  -o.  Swift, 
Harr.  (Mich.)  430,  and  Stafford  X'. 
Hulbert,  Harr.  (Mich.)  435. 

In  Thayer  v.  Swift,  Harr.  (Mich.)  430, 
Farnsworth,  Ch.,  reasons  as  follows: 
"  Will  it  answer  that  the  execution  may 
be  issued,  delivered  to  an  officer,  and 
immediately  returned,  and  slumber  in 
the  files  of  the  court  until  after  the 
return  day  has  passed,  and  then  be- 
come good 'by  relation,  notwithstand- 
ing the  debtor  may  have  been  in  pos- 
session of  property  on  ■which  to  levy 
the  execution .?  There  is  no  other  safe 
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immaterial  that  such  alias  execution  is  levied  upon  property 
insufficient  in  value  to  satisfy  the  judgment.^ 

Two  or  More  Joint  Debtors. — A  return,  stating  in  general  terms 
that  joint  debtors,  naming  them,  have  no  goods  or  chattels, 
lands  or  tenements,  etc.,  without  in  terms  negativing  the  fact 
that  either  of  them  has  any  separate  property,  is  sufficient  to 
show  that  there  is  no  separate  property  out  of  which  the  debt 
may  be  made.* 

9.  Insolvency  of  Debtor  as  Excuse  for  Not  Exhausting  Legal  Reme- 
dies— a.  Recovery  of  Judgment. — it  is  a  much  vexed  question 
whether  or  not  a  creditor  at  large  may  go  into  equity  when  the 
debtor  is  insolvent ;  the  preponderance  of  authority,  it  is  believed, 
being  against  his  right  to  do  so.  The  authorities  requiring  a 
judgment,  notwithstanding  the  insolvency  of  the  debtor,  reason 
that  a  judgment  at  law  would  not  be  altogether  useless,  as  it 
"would  be  an  adjudication  of  the  creditor's  claim,  with  the  ascer- 


course  to  adopt,  in  administering  this 
severe  remedy,  but  to  adhere  to  the 
well-established  principles  which  gov- 
ern this  class  of  cases." 

See  also,  to  the  same  effect.  Beach  v. 
White,  Walk.  (Mich.)  495;  Steward 
V.  Stevens,  Harr.  (Mich.)  169,  a  case 
wherein  the  bill  was  filed  before  the 
return  day;  and  Mauch  Chunk  First 
Nat.  Bank  v.  Dwight,  83  Mich.  189,  in 
which  case  it  was  determined,  under  a 
statute  making  the  execution  returna- 
ble at  any  time  not  less  than  twenty, 
nor  more  than  ninety,  days  from  its 
issuance,  that  at  least  twenty  days 
should  have  elapsed  after  the  issuance 
of  the  execution  before  its  return,  and 
that  an  execution  will  not  be  consid- 
ered as  having  been  issued  until  it  is 
placed  in  the  hands  of  the  officer. 

1.  Thomas  v.  M'Ewen,  11  Paige 
(N.  Y.)  131,  wherein  it  is  said  that  the 
creditor  need  not  wait  vmtil  the  return 
of  the  new  execution  unsatisfied  be- 
fore filing  his  bill,  and  that  to  prevent 
the  creditor  from  proceeding  upon  the 
return  of  the  first  exection,  it  must 
distinctly  appear  that  the  sheriff  has 
levied,  or,  at  least,  that  he  can  levy, 
upon  sufficient  property  wherewith  to 
satisfy  the  whole  of  the  complainant's 
debt.  Following-  Cnyler  X'.  Moreland, 
6  Paige  (N.  Y.)  273,  and  Storm  v. 
Badger,  8  Paige  (N.  Y.)  130. 

To  the  same  effect  is  Helm  v. 
Hardin,  2  B.  Mon.  (Ky.)  231,  in  which 
case  a  subsequent  execution  was  levied 
on  property  of  value  greatly  below 
the  amount  of  the  judgment.  Said 
the  court:  "The   joint  effect   of    the 


two  returns  is,  that  while  the  last  ex- 
ecution was  in  hand  thsre  was  no 
property  but  that  which  was  levied 
on  and  which  was  wholly  insufficient 
to  satisfy  the  judgment;  so  that  the 
returns  still  furnished  sufficient  evi- 
dence of  the  necessity  of  resorting  to 
the  aid  of  the  chancellor  for  coercing 
a  portion  of  the  judgment." 

Executions  Issued  to  Two  or  More  Coun- 
ties.— Where  a  Ji.  fa.  is  levied  on 
property  of  the  debtor,  and  thereafter 
successive  venditioni  exponas  with 
fi.  fa.  clauses  are  issued  and  returned 
"stayed  by  the  complainant,"  the  re- 
turn unsatisfied  of  an  execution  issued 
to  another  county  is  not  sufficient  to 
confer  jurisdiction.  "Canaday  v.  Nut- 
tall,  2  Ired.  Eq.  (N.  Car.)  265. 

See  also  Willis  z\  Moore,  Clarke 
Ch.  (N.  Y.)  150.  In  this  case  an  ex- 
ecution had  been  issued  to  the  county 
of  the  defendant's  residence  and  re- 
turned unsatisfied,  and  it  was  held 
that  the  fact  that  there  was  another 
execution  outstanding  in  the  hands  of 
the  sheriff  of  another  county  made 
it  necessary  for  the  complainant  to  al- 
lege that  there  was  some  fraudulent 
obstruction  to  the  collection  of  the 
debt  under  such  other  execution,  or 
that  the  property  of  the  debtor  in 
such  other  county  would  be  insuf- 
ficient to  pay  the  judgment. 

2.  Austin  V.  Figueira,  7  Paige  (N. 
Y.)  56;  Williams  v.  Hubbard,  i  Mich. 
446;  Winchester  v.  Crandall,  Clarke 
Ch.  (N.  Y.)  371.  See  also,  to  the 
same  effect,  Conant  v.  Sparks,  3  Edw. 
Ch.  (N.  Y.)  104. 
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tainment  of  which  equity  has  nothing  to  do,  and  that  the  debtor 
should  not  be  deprived  of  his  right  to  a  trial  by  jury ;  and  in 
some  instances  stress  is  laid  upon  the  fact  that  by  statute  the 
exhaustion  of  legal  remedies  is  a  prerequisite.^ 


,  1.  Alabama. — Smith  v.  Moore,  35 
Ala.  76;  Reese  v.  Bradford,  13  Ala.  837, 
in  which  cases  the  debtors,  in  addi- 
tion to  being  insolvent,  had  removed 
into  another  state.  See  also  Sanders 
V.  Watson,  14  Ala.  198. 

Iowa. — Clark  V.  Raymond,  84  Iowa 
251,  wherein  a  creditor  seeking  to 
avoid  a  fraudulent  conveyance  was 
required  to  show  a  judgment,  although 
it  was  alleged  that  the  debtor  had  no 
other  property  than  such  as  had  been 
fraudulently  conveyed. 

Kentucky. — In  Halbert  v.  Grant,  4 
T.  B.  Mon.  (Ky.)  580,  the  recovery  of 
a  judgment  was  considered  necessary 
to  entitle  the  plaintiff  to  maintain  a 
bill  to  set  aside  a  fraudulent  convey- 
ance, notwithstanding  an  allegation 
that  the  creditor  had  not  obtained  a 
judgment  at  law,  "because  it  was  use- 
less," and  because  the  debtor  "pro- 
tected himself  by  the  fraudulent 
conveyances  complained  of,  and  had 
no  other  estate  on  which  execution 
could  operate." 

Missouri. — In  Luthy  v.  Woods,  i  Mo. 
App.  167,  the  object  of  the  bill  was  to 
reach  a  fund  in  the  hands  of  a  munic- 
ipal corporation  which  was  not  subject 
to  garnishment,  the  debtor  being  in- 
solvent. Said  the  court:  '■'•Lex  nemi- 
nem  cogtt  ad  vana  seu  inutilia — the 
law  compelleth  no  man  to  do  a  vain  or 
useless  thing.  *  *  *  It  all  comes  back 
to  the  inquiry:  'Has  the  plaintiff  any 
remedy  at  law.?'  There  may  be  a  pos- 
sibility of  such  remedy.  If  it  has 
any  existence  he  must  resort  to  it. 
He  may  defer  his  application  to  the 
court  of  equity  until  he  has  proved 
rigorously  that  at  law  he  is  remediless. 
Ordinarily,  this  is  demonstrated  by 
the  practical  exhaustion  of  all  legal 
remedies,  w-ithout  results,  by  obtain- 
ing judgment,  issuing  execution,  and 
a  return  of  nulla  bona.  These  things, 
however,  are  only  evidence  of  the 
fruitlessness  of  a  resort  to  legal  process. 
If  the  futility  of  such  a  resort  can  be 
otherwise  shown,  we  do  not  perceive 
how  *  *  *  the  plaintiff  shall  be  con- 
fined to  the  more  formal,  expensive, 
and  tedious  demonstration."  But  see 
Luthy  V.  Woods,  6  Mo.  App.  67,  in 
which,  on  a  subsequent  appeal,   Hay- 


den,  J.,  declined  to  assent  to  the  fore- 
going opinion. 

See  also  Kent  v.  Curtis,  4  Mo.  App. 
121,  wherein  it  was  determined  that 
tijie  simple  fact  insolvency  would 
not  excuse  failure  to  prosecute  the 
claim  to  judgment  at  law;  two  of  the 
judges  disclaiming  any  intention  to 
overrule  Luthy  v.  Woods,  i  Mo.  App. 
167,  and  asserting  that  that  case  was 
distinguishable  because  of  the  circum- 
stance that  the  fund  was  not  subject  to 
garnishment,  and  Hayden,  J.,  saying: 
"It  is  no  answer  to  say  that  the  debtor 
is  insolvent.  *  *  *  Insolvency  may  be 
a  good  excuse  for  not  issuing  execu- 
tion, for  that  might  be  a  useless  act. 
But  to  obtain  a  judgment  at  law  would 
not  be  useless.  It  would  settle  the 
legal  right ;  would  ascertain  the  fact, 
with  the  ascertainment  of  which  equity 
has  nothing  to  do.  It  would  secure 
the  right  of  trial  by  jury  in  cases  not 
of  equity  jurisdiction.  It  would  pre- 
vent courts  of  equity  from  becoming 
the  forum  for  the  trial  of  suits  for  un- 
liquidated damages  and  of  actions  for 
tort." 

See  also  Kankakee  Woolen  Mill  Co. 
V.  Kampe,  38  Mo.  App.  229,  wherein 
Biggs,  J.,  says:  "I  desire  to  say  that 
I  do  not  assent  to  the  decision  in  Luthy 
V.  Woods,  6  Mo.  App.  67,  even  as 
subsequently  interpreted.  In  my  view, 
as  there  was  no  original  ground  of 
equity  jurisdiction,  the  plaintiff  should 
have  obtained  a  judgment  at  law." 

New  York.— Adee  v.  Bigler,  81  N.  Y. 
349;  Estes  V.  Wilcox,  67  N.  Y.  264; 
Allyn  V.  Thurston,  53  N.  Y.  622; 
Wiltshire  v.  Marfleet,  i  Edw.  Ch. 
(N.  Y.)  654. 

Ohio. — In  Hays  xk  New  Baltimore, 
etc.,  Turnpike,  etc.,  Co.,  i  Handy 
(Ohio)  281,  it  was  determined  that 
under  Code  Ohio,  §  458,  providing 
that  where  a  judgment  debtor  has  no 
personal  or  real  property  subject  to 
levy  on  execution,  etc.,  the  creditor 
may  file  a  bill  to  reach  equitable  as- 
sets, etc.,  the  insolvency  of  the  debtor 
would  not  dispense  with  the  necessity 
for  first  obtaining  a  judgment. 

Rhode  Island. — Ginn  v.  Brown,  14 
R.  I.  524,  wherein  it  is  declared  that 
the  reason  of  the  rule  requiring  judg- 
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But  there  are  other  authorities  of  equal  respectabiHty,  if  not  as 
numerous,  denying  the  necessity  for  a  judgment  when  the  debtor 
is  insolvent,  on  the  ground  that  the  creditor  should  not  be  re- 
quired to  prosecute  an  action  at  law,  knowing  beforehand  that  he 
will  not  be  able  to  collect  hjs  judgment  by  the  ordinary  processes, 
and  it  is  believed  that  the  Supreme  Court  of  the  United  States 
has  leaned  towards  this  view.* 


ment  to  be  obtained  at  law  is,  that  the 
legal  claims  are  properly  cognizable 
in  the  first  instance  in  courts  of 
law  only,  and,  therefore,  mere  insol- 
vency does  not  dispense  with  the  ne- 
cessity of  obtaining  a  judgment.  Dis- 
tinguishing Merchants'  Nat.  Bank  t'. 
Paine,  13  R.  I.  592,  wherein  a  debtor 
had  absconded  without  leaving  legal 
assets  which  could  be  attached. 

Tennessee. — McKeldin  t'.  Gouldy,  91 
Tenn.  677,  wherein  the  object  of  the 
bill  was  to  obtain  satisfaction  out  of 
an  equitable  interest  not  leviable  at 
law.  The  court  said  :  "  The  fact  that 
the  debtor  is  insolvent,  and  that  noth- 
ing can  be  made  out  of  him  at  law.  is 
no  reason  for  resort  to  equity.  The 
mere  poverty  of  a  debtor  is  no  ground 
for  taking  jurisdiction  in  favor  of  a 
creditor  at  large." 

1.  Georgia. — Lawson  v.  Virgin,  21 
Ga.  356,  'wherein  a  creditor  at  large 
was  permitted  to  file  a  bill  to  reach  a 
distributive  share  of  the  debtor,  and 
for  an  injunction,  it  being  alleged  in 
the  bill  that  he  was  wholly  and  utterly 
insolvent,  and  had  no  visible,  tangible 
estate,  real  or  personal.  Said  the 
court:  "The  rule  is  not,  that  equity 
■vyill  not  interpose  to  assist  a  judgment 
at  law  until  an  execution  has  been 
issued  and  a  return  of  nulla  bona  had 
thereon.  It  is  broader  than  this.  The 
legal  remedies  must  be  exhausted  or 
pursued  to  every  available  extent,  and 
this  is  just  the  case  made  by  the  bill. 
Our  statute  authorizes  a  resort  to 
equity  whenever  there  is  no  adequate 
remedy  at  law.  None  has  been  sug- 
gested in  this  case.  None  has  occurred 
to  this  court." 

See  also  Albany,  etc.,  Iron,  etc.,  Co. 
V.  Southern  Agricultural  Works,  76 
Ga.  169,  to  the  effect  that  where  the 
debtor  is  insolvent  a  creditor  at  large 
may  attack  his  fraudulent  convej'- 
ances.  Citing  Cohen  v.  Morris,  70  Ga. 
313,  and  Orton  v.  Madden,    75  Ga.  83. 

Illinois.  —  Towns  v.  Smith,  115 
Ind.  480. 

MicUgan. — See   Earle  v.   Grove,  92 


Mich.  285,  wherein  a  judgment  ob- 
tained in  another  state  was  held  suffi- 
cient because  of  the  debtor's  insol- 
vency. 

North  Carolina. — In  Brown  v.  Long, 
I  Ired.  Eq.  (N.  Car.)  190,  wherein  the 
object  of  the  bill  was  to  subject  equi- 
table rights  of  the  debtor  in  notes  that 
he  had  assigned,  it  was  held  imma- 
terial that  one  of  the  judgments  upon 
which  the  plaintiffs  relied  had  become 
dormant,  because  the  debtor  had 
previously  been  taken  in  execution 
and  had  obtained  his  discharge  as  an 
insolvent,  and  admitted  in  his  answer 
that  he  had  no  tangible  property  sub- 
ject to  execution. 

South  Carolina. — Austin  v.  Morris, 
23  S.  Car.  393,  was  a  suit  to  set 
aside  a  chattel  mortgage  and  a  fraudu- 
lent sale  thereunder,  pursuant  to  a 
scheme  to  prefer  certain  creditors. 
Said  the  court:  "There  is  no  law  re- 
quiring such  preliminary  proceedings 
as  an  indispensable  prerequisite  to 
seeking  equitable  relief,  but  it  has 
been  adopted  by  the  courts  as  the 
most  satisfactory  manner  of  proving 
that  which  is  indispensable  to  such 
relief,  viz.,  the  fact  that  the  party  has 
no  adequate  remedy  at  law,  that  the 
debtor  is  insolvent,  and,  outside  of  the 
property  in  controversy,  has  not  the 
means  from  which  payment  may  be 
made.  This  is  the  very  purpose  of 
requiring  judgment  and  a  return  of 
nulla  bona.  If  that  is  shown  by  other 
proof  or  the  admissions  of  the  party,  I 
never  could  see  why  judgment  should 
be  insisted  on  as  an  indispensable  pre- 
requisite. Why  insist  upon  that  evi- 
dence if  there  is  other  perfectly  satis- 
factory evidence  of  the  fact  in  ques- 
tion.? Especially  if  the  circumstances 
are  such  that  the  delaj'  in  getting- 
judgment  may  be  fatal  to  the  relief 
sought."  But  it  should  be  noted  that 
a  determination  of  this  question  can 
hardly  be  considered  as  having  been 
necessary  to  a  decision  of  the  case, 
because  the  court  considered  the 
chattel  mortgage  as  being  in  effect  a 
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b.  Issuance  of  Execution  and  Return  of  Nulla  Bona. 
— Where  the  debtor  is  insolvent,  according  to  the  overwhelming 
weight  of  authority,  the  issuance  of  an  execution  and  a  return  of 
nulla  bona  are  not  necessary.*     But  authorities  are  not  wanting 


general  assignment,  within  Gen.  Stat. 
S.  Car.,  (j  2016,  which  expressly  pro- 
vides that  any  suit  brought  by  a  cred- 
itor, after  the  making  of  an  assignment 
for  the  benefit  of  creditors,  against  the 
assignor  and  assignee,  may  be  insti- 
tuted, without  first  exhausting  legal 
remedies. 

United  States. — Consolidated  Tank 
Line  Co.  v.  Kansas  City  Varnish  Co., 
45  Fed.  Rep.  7,  wherein  the  object  of 
the  bill  was  to  set  aside  as  fraudulent 
a  deed  of  trust  made  by  an  insolvent 
corporation.  Philips,  J.,  said  :  "Look- 
ing to  the  foundation  upon  which  the 
rule  contended  for  rests,  it  ought  not 
to  apply  where  judgment  and  execu- 
tion would  be  fruitless.  *  *  *  Rules 
of  equity,  or  rather  the  application 
of  equitable  principles,  must,  in  the 
progress  of  civilization,  constantly  ex- 
pand to  meet  the  intricacies  of  com- 
mercial transactions,  and  to  circum- 
vent the  machinations  and  inventions 
of  men  to  defraud  justice  of  her  rights." 
Citing  Case  v.  Beauregard,  loi  U.  S. 
688,  which  case  is  not  directly  in  point, 
but  contains  favorable  dicta. 

In  Talley  v.  Curtain,  54  Fed.  Rep. 
43,  the  court  did  not  insist  upon  the 
recovery  of  a  judgment  as  a  prerequi- 
site to  setting  aside  a  fraudulent  deed 
of  assignment,  because  the  recovery  of 
a  judgment  and  a  fruitless  execution 
would  have  been  vain,  as  the  deed  in 
question  not  only  professed  to,  but  did 
in  express  words,  convey  and  assign  all 
the  debtor's  property  and  rights  of 
property  to  a  trustee,  and  stripped  him 
irrevocably  of  all  his  assets. 

But  see  Dahlman  z'.  Jacobs,  15  Fed. 
Rep.  863,  wherein  the  bill  alleged  that 
the  instrument  complained  of  as 
fraudulent  purported  to  be  a  mortgage 
on  all  the  estate  and  property  of  the 
debtor,  and  that  the  debtor  was  insol- 
vent, and  a  judgment  was  insisted 
upon;  and  Smith  v.  Fort  Scott,  etc., 
R.-Co.,  99  U.  S.  398,  wherein  the  ob- 
ject of  the  bill  was  to  subject  a  chose 
in  action  of  the  debtor,  and  a  judg- 
ment at  law  was  insisted  upon ;  the 
court  apparently  ignoring  the  circum- 
stance that  there  was  no  remedy  left  to 
the  complainant  but  to  procure  the 
property  which  he  sought. 


1.  California. — Obiter  dictum  oi  Shat- 
ter, J.,  in  Hager  v.  Shindler,  29  Cal.  48, 
wherein  the  bill  was  filed  to  reach 
equitable  assets. 

Georgia. — Thurmond  t.  Reese,  3  Ga. 
449,  which  was  a  bill  to  set  aside  fraud- 
ulent conveyances,  and  which,  it  would 
seem,  supports  the  proposition.  See 
also  Lawson  v.  Virgin,  21  Ga,  356. 

Iowa. — Gwyer  v.  Figgins,  37  Iowa 
517;  Gordon  t'.  Worthley,  48Iowa429; 
Postlewait  v.  Howes,  3  Iowa  365 ; 
Miller  t'.  Dayton,  47  Iowa  312,  wherein 
it  was  held  sufficient  to  show  that  the 
debtor's  other  property  was  of  incon- 
siderable value,  and  not  held  by  a 
clear  and  unclouded  title. 

See  also,  to  the  same  effect,  Gordon 
V.  Worthley,  48  Iowa  429. 

Minnesota. —  Moffatt  v.  Tuttle,  35 
Minn.  301,  wherein  it  is  intimated 
that  the  insolvency  of  the  debtor  will 
render  unnecessary  the  is.suance  and 
return  of  an  execution. 

Missouri. — Turner  v.  Adams,  46  Mo. 
99,  wherein  Wagner,  J.,  says:  "The 
cases  hold  that  where  it  is  shown  that 
the  judgment  debtor  was  insolvent, 
and  that  the*  issue  of  an  execution 
would  necessarily  be  of  no  practical 
utility,  its  issue  might  be  dispensed 
with."  Citing-  "Merry  v.  Fremon,  44 
Mo.  518,  wherein  it  was  determined 
that  in  an  action  to  set  aside  a  fraudu- 
lent conveyance  made  by  a  deceased 
debtor,  the  issuance  of  an  execution 
and  its  return  nulla  bona  were  not 
necessary  when  his  estate  was  insol- 
vent. 

North  Carolina. — Tabb  v.  Williams, 
4  Jones  Eq.  (N.  Car.)  352,  wherein  it 
is  held  that  the  creditor,  instead  of  al- 
leging that  he  has  issued  an  execution 
which  has  been  returned  nulla  bona, 
may  allege  that  the  defendant  is  abso- 
lutely insolvent,  and  that  executions 
issued  by  the  others  have  been  returned 
nulla  bona.  Folloived  in  Rountree  v. 
McKay,  6  Jones  Eq.  (N.  Car.)  87. 
See  also  the  obiter  dictum  of  Pierson, 
C.  J.,  in  Hook  v.  Fentress,  Phil.  Eq. 
(N.  Car.)  229. 

Ohio. — Code  Ohio,  §  458  (Swann  Stat. 

1841,  704,   §  16),  mtikes   the  fact  of  no 

property  in  the  judgment  debtor,  and 

not  the  return  upoji  an  execution,  the 
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in  support  of  the  contrary  proposition.* 

Advisability  of  Issuing  Execution  and  Procuring  Return  of  Nulla  Bona. — 
But  whetiier  or  not  the  issuance  of  an  execution  and  a  return  of 
nulla  bona  are  essential  to  confer  jurisdiction,  they  are  the  most 


basis  of  an  action  to  subject  the 
debtor's  equitable  interest  in  real 
estate,  etc.  The  averment  of  such 
want  of  property  is  all  that  is  neces- 
sary, and  is  even  more  satisfactory 
than  the  averment  that  an  execution 
has  been  returned  unsatisfied.  Bom- 
berger  v.  Turner,  13  Ohio  St.  263,  cit- 
ing Gi^more  v.  Miami  Exporting  Co., 
2  Ohio  294,  and  Piatt  v.  St.  Clair,  6 
Ohio  227. 

Utali. — Enright  v.  Grant,  5  Utah 
334. 

Washington. —  Whitehouse  v.  Port 
Defiance,  etc.,  R.  Co.,  9  Wash.  558. 

Wisconsin. — In  Cornell  v.  Radway, 
22  Wis.  260,  it  was  determined,  in  a 
suit  to  set  aside  a  fraudulent  convey- 
ance, that  the  insolvency  of  the  debtor 
rendered  unnecessary  an  execution  and 
return  of  nulla  bona;  although  the 
authoritativeness  of  this  decision  is 
somewhat  weakened  by  a  statement  of 
the  court  that  the  judgment  is  a  lien, 
and  that  "it  would  seem"  that  be- 
cause of  such  lien  no  execution  and 
return  of,  nulla  bona  are  necessary. 
See  also  Mason  v.  Pierron,  63  Wis. 
239,  which  seems  to  recognize  that  in- 
solvency excuses  the  failure  to  issue 
an  execution  and  procure  a  return  of 
nulla  bona. 

United  States. — Case  v.  Beauregard, 
loi  U.  S.  688.  See  also  Sage  v. 
Memphis,  etc.,  R.  Co.,  125  U.  S. 
376,  wherein  an  objection,  that  an 
execution  had  not  been  issued,  and  re- 
turned nulla  bona,  was  disregarded, 
because  "suing  out  an  execution 
would,  according  to  the  facts  and  the 
admission  of  the  parties,  have  been 
an  idle  ceremony,  causing  useless  ex- 
pense, and  bringing  no  real  benefit  to 
the  plaintiff."  But  see  Jones  v.  Green, 
I  Wall.  (U.  S.)  330. 

1.  Shea  V.  Dulin,  3  MacArthur 
(D.  C.)  339,  wherein  the  complain- 
ant sought  the  sale  of  an  equity 
of  redemption,  and  it  was  held 
necessary  to  show  that  an  exe- 
cution had  been  returned  unsatis- 
fied, although  it  was  averred  that  the 
debtor  had  no  property  subject  to  exe- 
cution at  law.  at  ins;  Jones  v.  Green, 
I  Wall.  (U.  S.)  330;  Adsitt'.  Butler,  87 
N.  Y.585,ff#r;«/«^23Hun(N.  Y.)  45, 


sub  nom.  Adsit  v.  Sanford.  The  Su- 
preme Court,  through  Landon,  J.,  in 
the  latter  case,  said:  "It  will  not  an- 
swer to  substitute  for  execution  an 
excuse  for  not  issuing  it,  unless  that 
excuse  asserts  the  impossibility,  not 
the  impracticability,  not  the  incon- 
venience, not  the  uselessness,  of  issu- 
ing it.  It  must  be  legally  shown  that 
the  debt  cannot  be  collected  at  law, 
and  the  best  evidence  of  that  is  the 
effort  and  its  failure.  If  execution 
cannot  be  issued  in  this  state,  it  will 
suffice  if  issued  in  the  state  of  the 
debtor's  residence."  See  also,  to  the 
same  effect,  McElwain  v.  Willis,  9 
Wend.  (N.  Y.)548;  Beardsley  Scythe 
Co.  V.  Foster,  36  N.  Y.  561 ;  Crippen 
V.  Hudson,  13  N.  Y.  161;  North 
American  F.  Ins.  Co.  v.  Graham,  5 
Sandf.  (N.  Y.)  197.  But  see,  fo«/;-rt, 
Voorhees  t'.  Howard,  4  Keyes  (N.  Y.) 
371,  from  which  it  would  seem  that 
where  there  are  joint  defendants,  an 
averment  of  insolvency  of  one  of  them 
is  an  excuse  for  failure  to  issue  an  exe- 
cution against  him  and  have  the  same 
returned  unsatisfied ;  and  Mott  x'. 
Dunn,  10  How.  Pr.  (N.  Y.  Supreme 
Ct. )  225,  wherein  Roosevelt,  J.,  ar- 
gues that  the  issuance  of  an  execution 
and  a  return  of  nulla  bona  are  idle 
when  the  debtor  is  insolvent. 

In  Albright  v.  Herzog,  12  111.  App. 
557,  it  was  determined  that  an  alle- 
gation that  the  defendants  had  no 
property  subject  to  execution  was  in- 
sufficient; but  in  M'Dowell  f.  Coch- 
ran, II  111.  31,  it  was  held  that 
since  under  the  Illinois  statute  an 
execution  could  not  issue  on  a  judg- 
ment against  an  administrator,  but 
the  judgment  is  to  be  paid  in  due 
course  of  administration  in  the  same 
manner  as  other  claims  against  the 
estate,  when  the  estate  is  insolvent 
the  only  remedy  of  a  creditor  is  to 
proceed  in  equity  against  land  fravidu- 
lently  conveyed,  and  this  he  may  do 
without  first  issuing  a  fruitless  execu- 
tion. 

In  Parish  v.  Lewis,  i  Freem.  Ch. 
(Miss.)  307,  it  is  determined  that 
where  there  are  several  joint  debtors, 
it  is  insufficient  to  show  that  two  of 
them  are  insolvent,  and  it  is  intimated 
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satisfactory  evidence  of  insolvency,  and  such  proof  should  be 
produced  when  convenient.* 

10.  Nonresidence  of  Debtor  as  Excuse  for  Not  Exhausting  Legal 
Remedies. — Where  the  debtor  is  a  nonresident,  or  has  absconded,^ 
the  creditor,  according  to  the  weight  of  authority,  may  go  into- 
equity  without  first  having  recovered  a  judgment  at  law,  or  other- 
wise exhausted  his  legal  remedies,  even  in  a  case  where,  under 
other  circumstances,  such  exhaustion  of  legal  remedies  would  be 
essential  to  confer  jurisdiction  on  the  court.* 


that  it  would  not  be  sufficient  to  show 
that  all  of  them  are. 

In  Suydam  v.  North  Western  Ins. 
Co.,  51  Pa.  St.  394,  wherein  the  ob- 
ject of  the  bill  was  to  obtain  satisfac- 
tion of  certain  judgments  against  a 
corporation,  although  it  was  alleged 
that  the  corporation  was  insolvent, 
failure  to  aver  that  executions  had 
been  issued  and  that  they  had  proved 
fruitless  was  held  to  be  a  substantial  de- 
fect, the  court  saying:  "It  is  neces- 
sary to  show  that  the  complainants  are 
remediless  at  law.  It  is  quite  possible 
that  a  judgment  debtor  be  insolvent 
and  yet  an  execvition  against  him  may 
result  in  enforcing  the  payment  of  the 
single  debt  in  judgment.  The  ordi- 
nary meaning  of  the  term  insolvency 
is  the  state  of  a  person  who  has  not 
property  sufficient  for  the  full  pay- 
ment of  his  debts.  *  *  *  A  general 
averment  of  insolvency  may  therefore 
be  made  truthfully  against  a  corpora- 
tion defendant,  while  a  judgment 
creditor  complainant  has  a  speedy  and 
adequate  remedy  at  law  for  the  col- 
lection of  the  debt.  Hence  it  has  be- 
come an  established  rule  that  when  a 
judgment  creditor  seeks  the  aid  of  a 
court  of  equity  to  enforce  the  pay- 
ment of  his  judgment,  he  must  aver 
that  Siji.  fa.  has  been  issued,  and  that 
it  has  been  returned  unproductive. 
And  the  rule  is  not  confined  in  its 
operation  to  bills  of  discovery,  as  is 
apparent  from  its  reason.  That  it  is  a 
settled  rule,  all  the  authorities  agree." 
C/7/«^  Angell  v.  Draper,  i  Vern.  399; 
Hendricks  v.  Robinson,  2  Johns.  Ch. 
(N.  Y.)  283;  Brinkerhoflf  v.  Brown,  4 
Johns.  Ch.  (N.  Y.)  671;  McElwain  v. 
Willis,  9  Wend.  (N.  Y.)  548,  and  Beck 
V.  Burdett,  i  Paige  (N.  Y.)  308. 
Continuing,  the  court  said:  "These 
cases,  and  a  multitude  of  others  that 
are  at  hand  and  that  might  be  cited, 
establish  the  rule  that  a  court  of  equi- 
ty will  not  entertain  a  bill  to  enable  a 


judgment  creditor,  to  obtain  payment 
of  the  debt,  unless  the  bill  show,  by  a 
return  of  nulla  bona  to  an  execution 
issued  on  the  judgment,  that  all 
remedy  at  law  has  been  exhausted. 
And  if  such  is  the  rule,  the  bill  of  the 
present  complainants  is  fatally  defect- 
ive." 

1.  Postlewait  v.  Howes,  3  Iowa  365. 

2.  Scott  V.  M'Millen,  i  Litt.  (Ky.) 
302,  wherein  the  court  says:  "When 
the  debtor,  by  absenting  himself  from 
the  country,  renders  all  proceedings 
at  law  against  him  ineflFectual,  the 
chancellor,  regardless  of  his  practice 
in  ordinary  cases,  will  lay  hold  of  the 
property  alleged  to  be  fraudulently 
conveyed,  examine  the  fraud,  inquire 
into  the  justice  of  the  creditor's  de- 
mand, and  finally,  by  acting  on  the 
thing-,   grant  the  appropriate    relief." 

To  the  same  effect  are  Anderson  v. 
Bradford,  5  J.  J.  Marsh.  (Ky.)  73  ;  QiiarL 
V.  Abbett,  102  Ind.  242,  citing  Kipper 
V.  Glancey,  2  Blackf.  (Ind.)  356;  Farrar 
V.  Haselden,  9  Rich.  Eq.  (S.  Car. )  331 ; 
Peay  v.  Morrison,  10  Gratt.  (Va.)  149. 

See  also  the  obiter  dictum  of  Morse, 
C.  J.,  in  Earle  v.  Grove,  92  Mich.  285; 
Orton  V.  Madden,  75  Ga.  83;  and  Lup- 
ton  V.  Lupton,  3  Cal.  120,  which  seems 
to  recognize  the  rule ;  it  being  there 
assigned  as  a  reason  for  not  entertain- 
ing the  bill,  that  the  creditor  had  a. 
remedy  at  law  against  the  joint  debtor 
of  the  nonresident. 

See  further  Overmire  v.  Haworth, 
48  Minn.  372,  wherein  it  was  deter- 
mined that  the  nonresidence  of  the 
debtor  excused  the  creditor  from  first 
obtaining  a  judgment  before  seeking 
the  enforcement  of  the  trust  arising  in 
his  favor  under  Gen.  Stat.  Minn.  1878, 
c.  43,  §§  7,  8,  in  land  which  the  debtor 
had  purchased  and  fraudulently  pro- 
cured to  be  conveyed  to  a  third  per- 
son. But  the  court  expressly  reserved 
its  opinion  as  to  whether  the  non- 
residence  of  the  debtor  would  author- 
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In  some  states,  however,  this  right  has  been  denied,  and  in 
others  it  has  been  confined  to  cases  where  the  debtor  has  ab- 
sconded without  leaving  property  which  is  reachable  by  garnish- 
ment or  attachment. 1 


ize  a  creditor  at  large  to  resort  to 
equity  in  cases  where  he  was  not  seek- 
ing the  enforcement  of  a  specific  trust 
resulting  under  a  statute. 

In  Hess  v.  Horton,  2  App.  Cas.  (D. 
C)  81,  a  suit  was  brought  in  the  Dis- 
trict of  Columbia  against  a  nonresi- 
dent to  set  aside  a  fraudulent  convey- 
ance. It  was  held  insufficient  to  allege 
as  an  excuse  for  failure  to  recover 
judgment,  that  the  defendant  had  no 
property  in  the  District  of  Columbia 
which  could  be  reached  by  any  known 
legal  process,  and  that  it  should  have 
heen  averred,  at  least,  that  tne  defend- 
ant had  no  property  that  could  be 
reached  by  legal  process  in  the  state  of 
liis  residence. 

Return  of  Debtor  into  Country 
Tending  Bill.  —  Where  a  bill  by  a 
creditor  at  large  to  set  aside  fraud- 
ulent conveyances,  is  entertained  be- 
-cause  of  the  removal  of  the  debtor 
out  of  the  country,  his  return  to  the 
country  pending  the  bill  does  not 
affect  the  jurisdiction  of  the  court 
Scott   V.  M'Millen,  i  Litt.  (Ky.)  302 

1.  Smith  V.  Moore,  35  Ala.  76 
Sanders  v.  Watson,  14  Ala.  198 
Davenport  v.  Bartlett,  9  Ala.  179 
Kirkmant;.  Vanlier,  7  Ala.  217  ;  Bethell 
V.  Wilson,  I  Dev.  &  B.  Eq.  (N.  Car.) 
•610,  in  which  last  case  Gaston,  C.  J., 
says:  "  In  some  states  we  understand 
the  attachment  laws  have  been  so 
modified  as  to  authorize  their  courts 
-of  chancery  to  help  creditors,  before 
execution  or  judgment,  to  reach 
moneys  due  to,  or  property  held  for, 
nonresident  debtors.  Our  stat^  has 
not  thought  proper,  and  probably 
never  will  think  proper,  to  confer  this 
large  and  dangerous  jurisdiction." 

See  also  Smitherman  x\  Allen,  6 
Jones  Eq.  (N.  Car.)  17,  wherein  the 
court  declined  to  entertain  a  bill  to 
subject  land  fraudulently  conveyed 
at  the  suit  of  a  creditor  at  large,  al- 
though the  debtor  had  left  the  state, 
because  the  property  could  be  at- 
tached at  law.  Distinguishing  Gen- 
try XK  Harper,  2  Jones  Eq.  (N.  Car.) 
177,  where  the  interest  of  the  debtor 
Avas  such  that  it  could  not  be  reached 
at  law  by  the  creditor  who  had  ob- 
tained a  judgment. 


Merchants'  Nat.  Bank  v.  Paine, 
13  R.  I.  592,  wherein  the  recovery  of 
a  judgment  before  filing  a  bill  to  reach 
equitable  assets  was  not  insisted  upon, 
because  the  debtor  had  absconded 
without  leaving  assets  subject  to  at- 
tachment. 

To  the  same  effect  is  Pope  v.  Solo- 
mons, 36  Ga.  541,  wherein  a  bill  by  a 
creditor  at  large  was  sustained  against 
an  absconding  debtor,  because  the 
court  did  not  consider  that  the  remedy 
by  garnishment  would  be  as  complete 
and  effectual  as  that  which  a  court  of 
equity  could  afford. 

In  Illinois,  it  has  been  determined 
that  a  creditor  at  large  is  not  entitled 
to  go  into  equity  to  vacate,  as  fraudu- 
lent, an  assignment  for  the  benefit  of 
creditors  made  by  an  absconding 
debtor,  because  the  creditor,  under 
the  statute,  may  prosecute  an  action  at 
law  by  an  attachment,  and  reduce  his 
demand  to  judgment.  Said  Caton,  J. : 
"Although  thp  judgment  in  attach- 
ment is  only  in  rem,  I  will  not  say 
that  it  is  not  a  sufficient  determination, 
by  a  court  of  law,  of  the  amount  of 
the  debt  due,  to  justify  a  court  of 
equity  to  apply  the  debtor's  equitable 
estate  in  satisfaction  of  the  demand 
thus  established.  Whether  this  be  so 
or  not,  certain  it  is  that  the  party  had 
it  in  his  power  to  bring  an  action  at  law, 
in  which  he  might  have  established 
the  amount  of  his  claim ;  and  we  are 
not  disposed  to  relax  the  ancient  and 
well-established  rule,  when  it  is  in  the 
power  of  the  party  to  comply  with  it." 
Greenway  v.  Thomas,  14  111.  271. 

Missouri. — In  Pendleton  v.  Perkins, 
49  Mo.  565,  a  suit  by  a  creditor  at 
large  was  sustained,  because  the 
debtor  was  a  nonresident,  and  the 
fund  sought  to  be  reached  was  in  the 
treasury  of  a  city,  which  was  by 
statute  exempt  from  garnishment. 
This  case  goes  no  further  than  to  hold 
that  "when  the  debtor  has  absconded 
and  there  is  no  statutory  proceeding 
by  which  his  property  can  be  reached, 
a  creditors'  bill  will  lie  in  the  first 
instance,  and  from  the  necessity  of  the 
case." 

In  Dodd  -'.  Lev}',  10  Mo.  App. 
121,     the     bill     was     not     sustained, 
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11.  Suits  by  Attaching  Creditors. — Whether  or  not  the  mere  suing 
out  of  an  attachment,  and  causing  it  to  be  levied  on  property 
fraudulently  conveyed,  without  the  recovery  of  a  judgment,  will 
entitle  the  creditor  to  go  into  equity  to  set  aside  a  fraudulent  con- 
veyance, is  a  question  upon  which  the  authorities  are  in  conflict.* 


because  the  creditor  had  a  remedy  by 
attachment  upon  the  property  of  the 
nonresident.  See  also  Lackland  v. 
Smith,  5  Mo.  App.  153,  wherein  Bake- 
well,  J.,  says  that  the  rule  requiring  a 
judgment  before  resorting  to  equity  to 
set  aside  a  fraudulent  conveyance, 
does  not  apply  where  the  debtor  has 
removed  from  the  state  so  that  no 
judgment  can  be  had  against  him. 
CitingKent  v.  Curtis,  4  Mo.  App.  121. 

1.  Per  Lord,  C.  J.,  in  Dawson  v. 
Sims,  14  Oregon  561.  See  also  Tennent 
V.  Battey,i8  Kan.  324,wherein  the  court 
says  :  "  On  the  mere  matter  of  author- 
ities, a  decision  well  fortified  could  be 
rendered  either  way ;"  and  Almy  v. 
Piatt,  16  Wis.  169,  per  Cole,  J. 

Alabama. — Phillips  v.  Ash,  63  Ala. 
414,  throws  considerable  doubt  upon 
the  right  of  an  attaching  creditor  to 
go  into  equity  for  the  removal  of 
fraudulent  impediments,  the  court 
saying  that  an  attachment  is  a  special 
statutory  remedy  in  derogation  of 
common  law,  and  that  "  if,  from  any 
cause,  the  remedy  it  affords  is  not  full 
and  complete,  a  court  of  equity  cannot 
cure  the  deficiency;"  though,  in  that 
case,  the  debtor  had  died  pending  the 
attachment  suit,  and  the  object  of  the 
bill  was  to  restore  and  enforce  the 
lien  against  the  personal  representa- 
tive, widow  and  heirs  of  the  debtor. 

Callfomia. — The  lien  of  an  attachment 
is  sufficient  to  entitle  the  attaching 
creditor  to  go  into  equity  to  set  aside 
fraudulent  conveyances  and  other  ob- 
structions. Scales  V.  Scott,  13  Cal.  76, 
folloiving  Heyneman  v.  Dannenberg, 
6  Cal.  376.  See  also  Speyer  v.  Ihmels, 
21  Cal.  280;  Conroy  T'.  Woods,  13  Cal. 
626,  in  which  last  case  the  plaintiff 
had,  before  filing  his  bill,  a  lien  by  at- 
tachment and  a  judgment,  and  it  was 
held  that  there  was  no  necessity  for 
the  levy  of  an  execution,  Baldwin,  J., 
saying:  "The  authorities  do  not  plan 
the  right  to  go  into  equity  upcii 
the  ground  that  the  plaintiffs  must 
show  themselves  to  be  creditors  by 
judgment,  but  they  go  on  the  ground 
that  they  must  show  a  lien  on  the 
property ;  and  this  lien  exists  as  well  by 


the  levy  of  an  attachment  as  by  execu- 
tion." See  further  Bickerstaffr.  Doub, 
19  Cah  109,  and  Chicago,  etc..  Bridge 
Co.  V.  Anglo-American  Packing,  etc., 
Co.,  46  Fed.  Rep.  584. 

In  Illinois,  after  the  creditor  has  levied 
an  attachment  and  obtained  a  judg- 
ment he  may  go  into  equity  to  remove 
fraudulent  conveyances.  Dewey  v. 
Eckert,  62  111.  218;  Getzler  v.  Saroni,^ 
18  111.  511.  See  also  Greenway  xk 
Thomas,  14  111.  271. 

But  a  judgment  in  an  attachment 
suit  in  which  the  defendant  has  not 
been  brought  into  court  so  as  to  make 
it  a  personal  judgment  is  not  evidence 
of  the  debt,  and  is  not  sufficient  upon 
which  to  found  a  creditors'  bill.  See 
also  Shufeldt  v.  Boehm,  96  111.  560, 
wherein  it  was  held  that  an  attaching 
creditor  could  not  maintain  a  suit  to 
enjoin  a  sale  under  execution  issued 
on  a  fraudulent  judgment,  until  he  re- 
duced his  demand  to  a  judgment. 
Manchester  v.  McKee,  9  111.  511. 

In  Bigelow  v.  Andrcss,  31  111.  322,  it 
was  determined  that  the  mere  com- 
mencement of  an  attachment  suit  and 
the  service  of  garnishee  process  did 
not  give  the  attachment  creditor  such 
a  lien  upon  property  in  the  hands  of 
the  garnishee  as  to  authorize  equity  to 
restrain  the  garnishee  from  disposing 
of  it  before  the  recovery  of  judg- 
ment. 

Indiana. — Quarl  v.  Abbett,  102  Ind^ 
244,  wherein  an  attachment  had  issued 
against  a  nonresident,  and  a  personal 
judgment  as  a  prerequisite  to  the  va- 
cation of  a  fraudulent  conveyance  of 
the  property  attached  was  not  insisted 
upon,  the  court  saying  that  the  case 
was  an  exception  to  the  rule  requiring 
a  judgment,  "for  it  is  a  proceeding  in 
aid  of  a  legal  writ  and  essential  to 
secure  a  complete  adjustment  of  the 
rights  of  the  parties." 

Iowa. — The  attachment  of  real  estate 
fraudulently  conveyed  will  not  entitle 
the  creditor  to  go  into  equity  to  at- 
tack a  fraudulent  conveyance,  because 
the  debtor  has  no  interest  whatever  in 
the  property  fraudulently  conveyed, 
and   as   against   him    the   attachment 


525 


Volume  V. 


Exhaustion  of  Remedies.      CREDITORS '   BILLS.         Attaching  Creditors. 

There  is  little  doubt,  however,  that  after  the  recovery  of  a  judg- 
ment in  an  attachment  suit,  the  attaching  creditor  is  entitled  to 


creates  no  lien;  but  in  Loving  v. 
Pairo,  ID  Iowa  282,  an  attachment 
against  nonresident  debtors  and  thie 
recovery  of  judgment  against  tiiem 
were  considered  sufficient  as  the  foun- 
dation for  resort  to  equity. 

Kansas. — In  Tennent  v.  Battey,  18 
Kan.  324,  tlie  right  of  a  creditor  who 
had  sued  out  an  attachment  and 
caused  it  to  be  levied  upon  property 
conveyed  by  an  assignment,  to  main- 
tain an  action  before  the  recovery  of  a 
judgment  to  litigate  the  validity  of  the 
assignment,  was  denied ;  the  court, 
after  referring  to  the  uncertain  tenure 
of  an  attachment  lien,  and  its  liability 
to  be  defeated  by  the  dissolution  of 
the  attachment  on  motion,  said :  "  It 
would  seem  that  no  advantage  would 
inure  to  the  creditor,  except  in  the 
mere  matter  of  time,  by  sustaining 
such  an  action  before  the  attachment 
and  the  claim  are  established  by  final 
judgment.  So  far  as  the  creditor's 
security  is  concerned,  the  seizure  by 
the  officer  preserves  the  lien  as  against 
all  changes  and  transfers,  and  every- 
thing that  the  debtor  or  his  assignee 
could  do  subsequent  thereto.  Except 
as  to  perishable  property,  and  prop- 
erty whose  keeping  is  expensive,  no 
sale  can  be  ordered  until  after  the 
judgment;  and  for  such  property  it 
ijvould  be  of  no  advantage  to  sustain 
an  action  like  this.  Perishable  prop- 
erty and  property  whose  keeping  is 
expensive,  demands  an  immediate 
sale ;  and  no  action  can  be  immediately 
forced  to  trial  and  judgment." 

In  Kentucky,  an  attachment  of  prop- 
erty which  the  debtor  has  fraudulently 
■conveyed  creates  a  lien,  but  its  efficacy 
*'  depends  upon  the  creditor  recoverine: 
a  judgment  and  sustaining  the  trrounds 
for  the  attachment;"  and  where  tin- 
creditor  is  entitled  to  a  judgment  tli  ■ 
court  has  ample  jurisdiction  to  vacn  e 
the  fraudulent  conveyance.  Martz  t  . 
Pfeifer,  80  Ky.  600.  See  also,  to  the 
«ame  eflFect,  Little  v.  Ragan,  83  Ky. 
321. 

But  in  the  latter  case  it  is  said  that 
an  attachment  levied  under  Civ.  Code 
Ky.,  §  194,  on  the  property  of  the  de- 
fendant, upon  the  ground  that  he  is  a 
nonresident  of  the  state,  is  not  alone 
sufficient  to  authorize  a  judgment  set- 
ting aside  a  conveyance  of   his  estate 


as  fraudulent.  See  further  Scott  v. 
M'Millen,  i  Litt.  (Ky.)  302. 

Michigan. — In  Nugent  V.  Nugent,  70 
Mich.  52,  it  was  determined  that  where 
a  suit  by  attachment  was  commenced 
without  personal  service  of  the  writ, 
and  the  defendant  did  not  appear,  a 
strict  compliance  with  the  statutory 
requirements  as  to  service  by  publica- 
tion was  essential  to  the  validity  of  the 
judgment,  and,  because  the  declaration 
was  prematurely  filed,  the  judgment 
was  considered  insufficient  to  support 
a  creditors'  bill. 

See  also  Trask  v.  Green,  9  Mich. 
358,  wherein  the  debtor  was  not  served 
with  process  and  did  not  appear,  and 
had  only  an  equitable  interest  in  the 
land  attached.  The  judgment  in  at- 
tachment was  considered  insufficient 
to  authorize  a  suit  to  reach  such  equi- 
table interest. 

In  BUssissippi,  a  creditor  who  has  lev- 
ied an  attachment  on  chattels  obtains 
a  lien  thereon  which  entitles  him,  with- 
out having  any  judgment,  to  go  into 
equity  to  contest  as  fraudulent  an  at- 
tachment for  rent  which  had  been  first 
levied,  and  under  which  the  goods  are 
about  to  be  sold.  Cogburn  v.  Pollock, 
54  Miss.  639. 

Missouri. — Rev.  Stat.  Mo.,  §  448,  ex- 
pressly authorizes  any  attaching  cred- 
itor to  maintain  an  action  for  the 
purpose  of  setting  aside  any  fraudu- 
lent conveyance  of  property  attached. 
Brumley  v.  Golden,  27  Mo.  App.  160. 

See  also  Lackland  v.  Smith,  5  Mo. 
App.  153,  wherein  it  was  determined 
that  the  attachment  created  a  specific 
lien  upon  the  property,  which  would 
entitle  the  creditor  to  maintain  a  suit 
to  set  aside  a  fraudulent  conveyance 
thereof.  But  see  Martin  v.  Michael, 
23  Mo.  50,  wherein  it  was  determined 
that  a  creditor  who  had  brought  suit 
by  attachment,  but  had  not  recovered 
judgment,  was  not  entitled  to  go  into 
equity  to  set  aside  judgments  fraudu- 
lently confessed,  and  to  enjoin  sales 
under  executions  issued  on  such  judg- 
ments. 

Nebraska. — "Where  sufficient  cause 
is  shown  for  an  attachment,  and  one  is 
issued  and  levied  upon  real  estate  be- 
longing to  the  debtor,  whether  held  in 
his  own  name  or  not,  the  creditor  ac- 
quires a  lien  upon  the  interest  of  the 
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go  into  equity  to  set  aside  fraudulent  conveyances  of  the  property 
attached. 


debtor  in  the  land,  which  he  may. en- 
force after  the  recovery  of  judg- 
ment. Where  in  such  case  it  is  neces- 
sary to  set  aside  a  conveyance  alleged 
to  be  fraudulent  as  to  creditors,  an 
action  may  be  commenced  for  that 
purpose  against  the  alleged  fraudulent 
grantee  and  other  proper  parties,  and 
it  is  the  duty  of  the  court  to  render 
such  decree  in  the  premises  as  the  tes- 
timony will  justify."  Keene  v.  Sal- 
lenbach,  15  Neb.  203,  quoted  and  fol- 
lo-Med   in  Kimbro  'o.   Clark,    17    Neb. 

403- 

In  Weil  t'.  Lankins,  3  Neb.  384,  and 
Weinland  v.  Cochran,  9  Neb.  480,  it 
was  held  that  the  institution  of  an 
action  at  law  and  the  attachment  of 
land  fraudulently  conveyed  by  the 
debtor  would  not  entitle  the  creditor 
to  resort  to  equity  to  set  aside  a  fraud- 
ulent conveyance ;  but  in  Kennard  7'. 
HoUenbeckii  17  Neb.  362,  Cobb,  C.  J., 
said  that  he  did  not  think  that  the 
doctrine  of  those  cases  could  be  held 
strictly  to  apply  to  cases  of  nonresi- 
dent defendants  who  had  made  fraud- 
ulent conveyances  of  property  situated 
in  the  state.  "Otherwise,"  he  adds, 
"their  general  creditors  would  be 
without  legal  remedy.  But  I  think  that 
in  such  cases  the  plaintiff,  having  ob- 
tained his  attachment  and  a  special 
judgment  thereon,  can  enforce  his  lien 
by  action  in  the  nature  of  a  creditors' 
bill." 

New  Hampshire.  —  In  Tappan  v. 
Evans,  11  N.  H.  327,  the  rule  deduci- 
ble  from  the  authorities  was  stated  as 
follows:  "Where  property  is  subject 
to  execution,  and  a  creditor  seeks  to 
have  a  fravidulent  conveyance  or  ob- 
struction to  a  levy  or  sale  removed,  he 
may  file  a  bill  as  soon  as  he  has  ob- 
tained a  specific  lien  upon  the  proper- 
ty, whether  the  lien  be  obtained  by 
attachment,  judgment,  or  the  issuing 
of  an  execution.  But  if  the  property 
is  not  subject  to  levy  or  sale,  or  if  the 
creditor  has  obtained  no  lien,  he  must 
show  his  remedy  at  law  exhausted,  by 
an  actual  return  vipon  his  execution 
that  no  goods  or  estate  can  be  found 
(which  is  pursuing  his  remedy  at  law 
to  every  available  extent),  before  he 
can  file  a  bill  to  reach  the  equitable 
property  of  the  debtor." 

See  also,  to  the  effect  that  a  bill  will 


be  sustained  to  set  aside  fraudulent 
conveyances  at  the  suit  of  creditors 
who  have  simply  attached  the  prem- 
ises conveyed,  Sheaf e  v.  Sheaf e,  40  N. 
H.  516;  Stone  v.  Anderson,  26  N.  H.. 
506,  citing,  in  support  of  the  proposi- 
tion that  a  judgment  creates  a  lien  up- 
on the  property,  Kittredge  v.  War- 
ren, 14  N.  H.  509,  which  was  re'ex- 
atnined  and  affirttred  in  Kittredge  v, 
Emerson,  15  N.  H.  227;  and  pointing 
out  that  the  decisions  in  England  and 
New  York,  that  a  bill  cannot  be  filed 
to  set  aside  a  fraudulent  conveyance 
until  the  creditor  has  obtained  a  judg- 
ment, are  founded  upon  the  fact  that  in 
those  jurisdictions  no  attachment  is 
made  upon  mesne  process,  and  that  no 
lien  is  obtained  upon  the  property  till 
judgment. 

See  further  Moore  v.  Kidder,  55  N. 
H.  488,  wherein  an  attaching  creditor 
was  allowed  an  injunction  against  the 
fraudulent  disposition  of  the  land  at- 
tached ;  and  Dodge  v.  Griswold,  8  N. 
H.  425.  In  the  latter  case  the  debtor 
attached  land  fraudulently  conveyed, 
and  the  defendant  was  defaulted,  and 
such  default  was  considered  an  admis- 
sion of  record  that  the  plaintiff  had  a 
just  claim.  But  see  Person  v.  Mon- 
roe, 21  N.  H.  469,  wherein  it  is  said: 
"Even  after  attachment,  the  creditor 
has  no  such  interest,  by  virtue  of  his 
lien,  as  is  sufficient  to  warrant  the  in- 
terference of  equity,  until  his  debt  is 
ascertained  by  a  judgment,  or  admitted 
by  confession  or  default." 

New  Jersey. — The  following  cases 
support  the  Vight  of  an  attaching  cred- 
itor to  go  into  equity  to  set  aside  fraud- 
ulent conveyances :  Francis  v.  Law- 
rence, 48  N.  J.  Eq.  508;  Cocks  v. 
Varney,  45  N.  J.  Eq.  72;  Smith  v. 
Muirheid,  34  N.  J.  Eq.  4;  Robert  t'. 
Hodges,  16  N.  J.  Eq.  299,  rerneiving 
arid  follo-tving  Hunt  v.  Field,  9  N.  J. 
Eq.  36;  Williams  v.  Michenor,  11  N. 
J.  Eq.  520;  Quackenbush  v.  Van  Blar- 
com,  cited  in  9  N.  J.  Eq.  42;  Melville 
V.  Brown,  16  N.  J.  L.  363;  Curry  v. 
Glass,  25  N.  J.  Eq.  108. 

A  creditor  who  is  admitted  under 
the  attachment  by  rule  has  a  lien  upon 
the  property  attached,  which  will  en- 
title him  to  maintain  an  action  to  set 
aside  a  fraudulent  conveyance  thereof. 
Curry  v.  Glass,  25  N.  J.  Eq.  108. 
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Death  of  Debtor  Pendente  Lite. — Where,  by  the   death  of   the  defend-, 
ant  pending  the  attachment  suit,  the  lien  of  the  attachment  is. 


In  New  York,  the  decisions  in  late 
years  liave  denied  the  right  of  an  at- 
taching creditor  before  the  recovery 
of  judgment  to  maintain  a  creditors' 
bill. 

In  Galle  v.  Tode,  21  Civ.  Pro. 
Rep.  (N.  Y.  Supreme  Ct.)  152, 
wherein  the  bill  was  filed  to  set  aside 
confessions  of  judgment  upon  the 
ground  of  fraud,  and  to  reach  the 
property  which  had  been  levied  upon 
under  executions  issued  upon  such 
confessions,  the  court  said:  "That 
such  an  action  cannot  be  maintained 
has  been  the  law  in  this  state  certainly 
ever  since  the  case  of  McElwain  v. 
WiUis,  9  Wend.  (N.  Y.)  549."  Fol- 
io-wing Thurber  v.  Blanck,  50  N.  Y.  80. 

To  the  same  effect  is  Brooks  v. 
Stone,  II  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  220,  19  How.  Pr.  (N.  Y.)  395,  the 
court  saying :  "  The  complaint  does 
not  show  that  the  plaintiff  is  entitled 
to  the  relief  demanded,  as  it  does  not 
show  that  he  is  a  judgment  creditor, 
and  until  he  shows  himself  a  judgment 
creditor  he  has  no  right  to  call  in 
question  the  judgment."  Following 
Reubens  v.  Joel,  13  N.  Y.  488. 

See  also  Bowe  v.  Arnold,  31  Hun 
(N.  Y.)  256,  affirmed  loi  N.  Y.  652, 
wherein  it  was  held  that  Code  Civ. 
Pro.  N.  Y.,  §§  655,  667,  does  not  au- 
thorize the  prosecution  ot  an  action  to 
set  aside  as  fraudulent  a  conveyance 
of  the  property  seized,  "either  by  the 
sheriff  or  the  attaching  creditors,  or 
both  together,"  and  that  these  sections 
merely  empower  the  sheriff  to  insti- 
tute actions  to  collect  and  receive  the 
debts,  effects  and  things  in  action  at- 
tached, in  which  action  the  creditors 
are  at  liberty  to  join  with  the  sheriff. 
Citing  Thurber  v.  Blanck,  50  N.  Y.  86, 
and  Lynch  v.  Crary,  52  N.  Y.  183; 
and  distinguishing  Bates  v.  Plonsky, 
28  Hun  (N.  Y.)  112,  which  was  "an 
action  brought  to  prevent  the  distri- 
bution of  the  proceeds  of  the  property, 
until  the  conflicting  rights  of  dif- 
ferent claimants  to  them  could  be  set- 
tled by  the  court,  and  a  lawful  distri- 
bution be  made  under  its  authority," 
and  Rinchey  v.  Stryker,  28  N.  Y.  45, 
wherein  it  was  determined  that  if  the 
seizure  made  by  the  sheriff  under  the 
attachment  should  be  questioned  in  an 
action  in  favor  of  the  debtor's  vendee. 


the  invalidity  of  the  vendee's  title  as. 
against  creditors  might  be  set  up  as  a 
defense. 

In  Skinnert'.  Stuart,  39  Barb.  (N.Y.) 
206,  24  How.  Pr.  (N.  Y.)  489,  15  Abb. 
Pr.  (N.  Y.)  391,  it  was  held  that  Code 
N.  Y.,  §  233,  did  not  authorize  an  at- 
taching creditor  to  commence  an  ac- 
tion to  take  possession  of  the  tangible 
property  levied  upon,  or  take  legal 
proceedings  to  collect  or  receive  into 
his  possession  debts,  credits  and  effects, 
of  the  debtor,  and  that  he  could  only 
look  to  the  sheriff,  who  was  responsible 
to  him  for  its  application  to  any  judg- 
ment which  he  might  recover,  and  thjat 
section  238  only  authorized  the  cred-. 
itor  to  institute  actions  therein  speci- 
fied upon  the  delivery  by  him  to  the 
sheriff  of  an  undertaking,  etc. ;  revers- 
ing Skinner  v.  Stuart,  13  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  442. 

Contra. — In  Greenleaf  r.  Mumford,. 
30  How.  Pr.  (N.  Y.  Supreme  Ct.)  30, 
19  Abb.  Pr.  (N.  Y.)  469,  it  was  deter- 
mined, on  the  authority  of  Rinchey  xk 
Stryker,  26  How.  Pr.  (N.  Y.  Ct.  App.). 
75,  that  the  plaintiff  in  an  attachment 
"  obtains  such  a  lien  on  the  property 
attached  as  will  entitle  him  to  the  in- 
tervention of  the  equitable  jurisdiction 
of  the  court  to  remove  or  set  aside  all 
fraudulent  claims  and  transfers,  or  any 
other  fraudulent  obstacles  in  the  way 
of  the  realization  of  the  lien,  in  case 
the  plaintiff  should  recover  a  judg- 
ment;" but  this  judgment  was  re- 
versed in  Greenleaf  v.  Mumford,  4 
Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.) 
130,  35  How.  Pr.  (N.  Y.)  148,  50  Barb. 
fN.  Y.)  543,  on  the  ground  that  the 
fund  attached,  which  was  a  sum  of 
money  deposited  in  a  bank,  was  not 
capable  of  being  attached  as  a  debt 
due  or  owing  from    or   by  the    bank. 

In  Mechanics',  etc..  Bank,  v.  Dakin, 
51  N.  Y.  519,  it  was  determined  that 
equity  had  jurisdiction  to  entertain  a 
bill  to  set  aside  a  fraudulent  assign- 
ment of  a  bond  and  mortgage  at  the 
suit  of  a  creditor  who  had  attached 
such  bond  and  mortgage,  recovered 
judgment,  and  issued  an  execution. 
Reversing  Mechanics',  etc..  Bank  v. 
Dakin,  28  How.  Pr.  (N.  Y.  Supreme 
Ct.)  502,  50  Barb.  (N.  Y.)  587,  33 
How.  Pr.  (N.  Y.)  316. 

In  Falconer  v.  Freeman,   4   Sandf.. 
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lost,  equity  will  not    entertain  a  bill    by  the  attaching  creditor 


Ch.  (N.  Y.)  565,  it  was  held  that  an 
attachment  against  a  nonresident  cre- 
ated such  a  lien  as  to  entitle  the  at- 
taching creditor  to  go  into  equity  for 
the  removal  of  fraudulent  impedi- 
ments, and  to  enjoin  fraudulent  gran- 
tees from  selling  the  property  attached. 
"In  my  view  of  the  subject,"  said  the 
vice  chancellor,  "the  complainants, 
although  creditors  at  large,  have  ac- 
quired a  lien  *  *  *  by  their  attach- 
ment. It  is  as  valid  and  effectual  a  lien 
in  favor  of  all  creditors  as  is  made  in 
favor  of  a  plaintiff  at  law  by  the  issu- 
ing of  an  execution  which  he  is  pre- 
vented by  some  fraud  of  his  debtor 
from  levying  on  movable  property." 

See  also  Tannenbaum  v.  Rosswog, 
22  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 
346, .  wherein  attachment  creditors 
were  granted  an  injunction  restrain- 
ing the  sheriff  from  paying  over  the 
proceeds  of  the  property  attached, 
which  had  been  sold  on  executions 
issued  upon  judgments  which,  as  al- 
leged, were  fraudulent;  and  Frost  v. 
Mott,  34  N.  Y.  253,  wherein  Porter, 
J.,  says:  "A  creditor,  by  attaching 
property  in  the  possession  of  his 
debtor,  acquires  a  specific  lien  upon 
his  interest,  and  is  entitled,  like  a 
judgment  creditor,  to  impeach  the 
colorable  title  of  a  fraudulent  mort- 
gagee;" that  case,  however,  not  being 
a  creditors'  bill. 

Oregon.  —  In  Dawson  v.  Sims,  14 
Oregon  561,  the  lien  created  by  an 
attachment  was  sufficient  to  authorize 
the  attaching  creditor  to  bring  a  suit 
to  set  aside  a  general  assignment  for 
the  benefit  of  creditors.  Lord,  C.  J., 
said  :  "The  rule  [requiring  a  judgment] 
ought  to  be  relaxed,  if  it  will  be  promo- 
tive of  justice.  The  matter  of  practice 
is  not  of  as  much  consequence  as  the 
proper  adminiscration  of  justice.  The 
difficulty  in  all  such  cases  is  about  the 
same,  and  lies  in  the  fact  that  the 
debtor  is  about  to  dispose  of  his  prop- 
erty before  a  judgment  at  law  can  be 
obtained.  *  *  *  In  view  of  these  cir- 
cumstances, if  the  ends  of  justice  re- 
quire it,  there  should  be  no  hesitation 
in  making  the  departure — if  departure 
it  can  be  considered — by  granting  the 
aid  of  equity  in  such  cases.  The  courts 
of  other  states  have  done  it,  and  done 
it  on  the  principle  that  the  attach- 
ing creditor,  having  a  lien  by  authority 
of  the  statute,  was  entitled  to  the  aid 


of  a  court  of  equity  as  much  in  that 
case  as  any  other  to  enforce  his  legal 
right." 

Pennsylvania. — Creditors  who  have 
issued  attachments  under  Act  Pa.  1869, 
are  not  entitled  to  an  injunction  to 
prevent  the  sale  of  the  property  at- 
tached under  executions  issued  upon 
the  judgments  confessed  in  fraud  of 
creditors.  But  the  attaching  creditors 
may  rule  the  sheriflf  to  pay  the  pro- 
ceeds of  the  execution  sale  into  court, 
and  may  there  question  the  validity  of 
the  judgments.  Artman  v.  Giles,  155 
Pa.  St.  409,  wherein  Mitchell,  J., 
without  citing  any  cases  wherein  relief 
was  denied  to  attaching  creditors,  says 
that  the  cases  show  that  an  attaching 
creditor  has  not  such  a  lien  as  to  en- 
title him  to  go  into  equity. 

Texas. — "  The  levy  of  the  attach- 
ment confers  jurisdiction  upon  the 
court,  and  operates  as  a  lien  until 
judgment  can  be  had  upon  the  justice 
of  the  demand ;  and  if  any  obstruc- 
tions lie  in  the  way  of  the  execution 
and  sale  of  the  property  in  satisfaction 
of  the  judgment,  the  court,  as  a  court 
of  equitable  as  well  as  of  common-law 
cognizance,  in  the  same  suit,  can  re- 
move all  such  obstructions  without 
compelling  parties  to  circuity  of  ac- 
tion for  the  final  adjustment  of  their 
rights."  Ward  v.  McKenzie,  33  Tex. 
318,  wherein  land  fraudulently  con- 
veyed by  a  nonresident  was  attached  ; 
citing  Meulej^  v.  Zeigler,  23  Tex.  88, 
in  support  of  the  doctrine  that  an  at- 
tachment creates  a  lien  upon  the 
specific  property  attached. 

United  States. — Hahn  v.  Salmon,  20 
Fed.  Rep.  801,  wherein  Deady,  J., 
says  :  "  The  argument  against  the  right 
of  an  attaching  creditor  to  be  consid- 
ered on  the  same  footing  in  this  re- 
spect as  a  judgment  creditor,  is  in  a 
measure  applicable  to  the  latter  as  well 
as  the  former.  It  is,  that  the  attach- 
ment being  only  provisional,  the  fact 
established  in  the  process  of  obtaining 
it,  and  the  lien  acquired  by  it,  may 
be  annulled  and  lost  by  its  discharge. 
But  whenever  a  judgment  is  subject  to 
review  on  error  or  appeal,  as  are  most 
judgments  for  which  this  aid  Is  likely 
to  be  invoked,  there  is  a  possibility, 
and  even  more,  that  it  may  be  re- 
versed and  annulled.  But  this  circum- 
stance or  contingency  does  not  affect 
the  right  of  the  judgment  creditor  to 
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against    the    personal    representative,  widow,  and  heirs  of    the 
decedent,  to  restore  and  enforce  the  lien.^ 

VIII.  Duty  of  Ceeditor  to  Fiest  Eesoet  to  Collateral  Securi- 
ties.— According  to  the  weight  of  authority,  a  creditor  may  go 
into  equity  to  attack  fraudulent  conveyances,  and  to  discover 
property  which  the  debtor  has  placed  beyond  the  reach  of  execu- 
tions, without  first  pursuing  his  remedies  under  a  mortgage  by 


maintain  a  suit  in  the  meantime  to  aid 
in  its  enforcement.  In  either  case, 
and  in  one  as  much  as  the  other,  the 
fact  that  the  plaintiff  is  a  creditor  of 
the  defendant  being  established  in  due 
course  of  law,  it  is  taken  for  true,  un- 
til the  evidence  thereof  is  annulled  by 
the  discharge  of  the  attachment  or  the 
reversal  of  the  judgment."  See  also 
Chicago,  etc.,  Bridge  Co.  v.  Anglo- 
American  Packing,  etc.,  Co.,  46  Fed. 
Rep.  584. 

Virginia. — In  Peay  v.  Morrison,  10 
Gratt.  (Va.)  149,  it  was  held  that  the 
court  had  jurisdiction  of  an  equitable 
attachment  to  subject  certain  real  and 
personal  estate  to  the  payment  of  the 
plaintiff's  debts,  although  no  judg- 
ment had  been  recovered  against  the 
defendant,  the  court  entertaining 
jurisdiction,  for  the  reason  that  the 
defendant  was  a  nonresident. 

Wisconsin. — Under  Rev.  Stat.  Wis., 
4  3186,  which  gives  to  "every  owner 
and  holder  of  any  lien  or  in- 
cumbrance on  land  *  *  *  the  same 
right  of  action  as  the  owner  in  fee  in 
possession,  to  test  the  legality  and 
validity  of  any  other  claim,  lien  or  in- 
cumbrance on  such  land,"  one  who, 
by  an  attachment,  has*  acquired  a 
specific  lien  upon  land,  may  maintain 
a  bill  in  equity  to  test  the  validity  of  a 
deed  made  with  intent  to  defraud 
creditors.  Evans  v.  Laughton,  69 
Wis.  138. 

But  see  Almy  v.  Piatt,  16  Wis.  169, 
wherein  the  court,  without  determin- 
ing whether  or  not,  in  general,  a 
creditor  who  has  sued  out  attachments 
and  instituted  garnishee  proceedings 
should  be  permitted  to  go  into  equity 
to  set  aside  fraudulent  transfers  of  the 
property  levied  upon,  and  to  restrain 
the  disposition  of  such  property  dur- 
ing the  pendency  of  the  attachment 
suits,  held  that  Rev.  Stat.  Wis.  1858, 
c.  129,  §  2,  authorizing  the  issuing  of 
a  temporary  injvinction  to  restrain  the 
commission  of  any  act  during  the 
litigation  Avhich  would  produce  injury 
to  the  plaintiff,   afforded  ample  relief 


and  rendered  resort  to  equity  unneces- 
sary. 

Property  Not  Actually  Attached. — 
A  creditors'  bill  cannot  be  maintained 
on  a  judgment  in  attachment  pro- 
ceedings against  a  foreign  corporation 
,to  subject  property  not  actually 
attached,  since  the  attachment  is  a 
proceeding  in  rem  against  the  prop- 
erty attached.  Thomas  v.  Merchants' 
Bank,  9  Paige  (N.  Y.)  216. 

The  Issuance  of  an  Execution  and  a 
Return  of  Nulla  Bona  are  not  prerequi- 
sites, where  the  creditor  has  acquired 
a  lien  by  levying  an  attachment,  or  has 
levied  an  attachment  and  prosecuted 
his  suit  to  judgment.  Chicago,  etc., 
Bridge  Co.  v.  Anglo-American  Pack- 
ing., etc.,  Co.,  46  Fed.  Rep.  588 ;  Little 
V.  Ragan,  83  Ky.  321;  Conroy  v. 
Woods,  13  Cal.  626,  wherein  it  was 
held  unnecessary  to  levy  an  execution. 

After  Recovery  of  Judgment  and  Levy 
of  Execution. — In  Illinois,  it  has  been 
held  that  attaching  creditors  who  have 
recovered  judgments  and  sued  out  and 
levied  executions  are  not  entitled  to 
go  into  equity  to  vacate  fraudulent 
judgments,  and  to  prevent  the  applica- 
tion of  the  property  attached  to  the 
payment  of  such  judgments,  since  they 
have  an  adequate  remedy  at  law  by 
motion  to  the  court  for  an  order  of 
distribution.  Chittenden  v.  Rogers, 
42  111.  95. 

1.  Phillips  V.  Ash,  63  Ala.  414, 
wherein  Brickell,  C.  J.,  says:  "We  do 
not  understand  that  a  court  of  equity 
intervenes  to  remove  impediments 
which  result  from  statutes  to  the  en- 
forcement of  rights  they  create.  If, 
in  such  case,  the  court  interfered,  it 
would  give  a  higher  and  better  right 
than  the  statute  created — a  right  not 
existing  at  law,  and  a  benefit  the  law 
does  not  confer.  *  *  *  An  attachment 
is  a  special  statutory  remedy — it  is  in 
derogation  of  the  common  law;  and 
in  resorting  to  it,  and  deriving  rights 
from  it,  the  statutes  must  be  pursued. 
If,  from  any  cause,  the  remedy  it 
affords   is   not   full    and    complete,  a 
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which  his  debt  is  secured.* 

IX.  Paeties— 1.  The  Complainant — a.  In  General. — It  may  be 
said,  in  general,  that,  as  in  other  suits,  the  bill  is  maintainable  by 
any  party  who  has  legal  capacity  to  sue ;  and  the  person  in  whose 
name  a  judgment  is  recovered  need  not  join  the  parties  in  whose 
favor  such  judgment  was  rendered,  where  they  do  not  controvert 
his  right  to  do  so.* 


court  of  equity  cannot  cure  the  de- 
ficiency." 

1.  Tucker  v.  McDonald,  105  Mass. 
423,  wherein  a  creditor  was  permitted 
under  Gen.  Stat.  Mass.,  c.  113,  §  2,  cl. 
II,  to  go  into  equity  to  reach  assets  of 
a  nonresident  debtor  which  could  not 
be  come  at  to  be  taken  on  execution  or 
by  attachment,  although  the  debt  was 
secured  by  a  mortgage. 

Robinson  v.  Springfield  Co.,  21  Fla. 
203 ;  a  case  where  a  creditor  secured 
by  a  mortgage  was  permitted  to  attack 
a  fraudulent  conveyance,  and  in  that 
case  the  court  declares  that  Eppes  v. 
Randolph,  2  Call  (Va.)  124,  and  Sey- 
mour V.  Wilson,  19  N.  Y.  417,  do  not 
support  the  contrary  doctrine. 

A  Potent  Reason  why  a  creditor  who 
has  recovered  judgment  on  a  bond 
secured  by  a  mortgage  should  be  per- 
mitted to  file  a  bill  to  discover  and 
reach  personal  property  that  the  debtor 
has  placed  beyond  the  reach  of  execu- 
tion, without  first  resorting  to  his  rem- 
edy by  foreclosure  of  the  mortgage,  is, 
that  the  creditor  has  no  other  remedy 
to  recover  the  costs  of  his  action  at 
law.     Palmer  v.  Foote,  7    Paige    (N. 

Y.)437- 

It  should  be  noted  that  in  this  case 
the  chancellor  remarked,  that  if  the 
defendant  had  sold  the  mortgaged 
premises  subject  to  the  payment  of 
the  mortgage  debt  by  the  purchaser, 
or  if  the  premises  had  been  bid  in  'at 
an  execution  sale  by  strangers  subject 
to  the  lien  of  the  mortgage,  so  that 
the  mortgaged  premises  were,  in  equity, 
the  primary  fund  for  the  payment  of 
the  mortgage  money,  and  that  if  the 
mortgagee,  with  a  knowledge  of  the 
fact,  was  proceeding  to  compel  the  de- 
fendant to  pay  the  debt  out  of  his  own 
property,  contrary  to  equity,  a  very 
different  question  would  be  pre- 
sented. 

But  see  Preston  v.  Colby,  117  111. 
477,  holding  that  where  the  debtor  has 
by  mortgage  transferred  to  the  credit- 
or sufficient  property  to  pay  the  judg- 
ment, the  creditor  cannot  maintain  a 


creditors'  bill  until  he  has  first  resort- 
ed, without  avail,  to  his  remedies 
under  the  mortgage. 

2.   Hale  z;. Home,  21  Gratt.(Va.)  130. 

In  Harrison  v.  Hallum,  5  Coldw. 
(Tenn.)  525,  payment  was  sought  of  a 
judgment  which  was  founded  on  a  note 
payable  to  the  plaintiff,  who  was  com- 
missioner to  sell  property  under  a 
decree  in  a  proceeding  by  heirs  and 
distributees  of  a  decedent,  the  note  hav- 
ing been  received  from  the  purchaser 
in  payment  for  the  property  sold.  It 
was  held  that  the  heirs  and  distribu- 
tees, who  were  entitled  to  the  funds 
which  the  plaintiff  was  seeking  to  col- 
lect, were  not  necessary  parties  to  the 
bill. 

Bill  by  Executor. — An  allegation  in 
the  bill  of  an  indebtedness  to  the  plain- 
tiff as  executor,  and  that  in  that  capac- 
ity he  recovered  judgment,  sufficiently 
shows,  on  general  demurrer,  that  the 
plaintiff,  as  executor,  has  sufficient  in- 
terest to  maintain  the  bill.  Botsford 
V.  Beers,  11  Conn.  369. 

Motives  of  Creditor. — A  judgment 
creditor  is  none  the  less  entitled  to 
reach  equitable  interests  of  the  debtor 
in  stock  of  a  corporation,  because  he 
is  prompted  to  bring  his  suit  by  other 
stockholders  who,  with  the  complain- 
ant, desire  to  gain  control  of  the  cor- 
poration. McMullen  v.  Ritchie,  64 
Fed.  Rep.  253. 

Suits  to  Set  Aside  Fraudulent  Convey- 
ances.— It  is  not  within  the  province 
of  this  article  to  show  what  creditors 
have  the  right  to  attack  fraudulent 
conveyances,  and  the  investigator  is 
referred  to  the  article  Fraudulent 
Conveyances,  Am.  &  Eng.  Encyc. 
Law. 

Assis^nment  for  Benefit  of  Credit- 
ors.— IJpon  the  question  whether  or 
not  fraudulent  conveyances  executed 
by  a  creditor  who  has  made  an  assign- 
ment for  the  benefit  of  creditors  can 
be  attacked  by  a  creditor,  or  only  by 
the  assignee,  see  the  article  Assign- 
ments FOR  THE  Benefit  of  Cred- 
itors, vol.  2,  p.  879. 
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Assignee  of  Judgment. — According  to  the  weight  of  authority  in  the 


Estoppel. — A  creditor  who  has  par- 
ticipated in  making  the  fraudulent  con- 
veyance is  estopped  to  afterwards  at- 
tack it  as  fraudulent.  Bunce  v.  Bailey, 
39  Mich.  192;  Bobb  v.  Bobb,  99  Mo. 
578;  Phillips  V.  Wooster,  36  N.  Y. 
412,3  Abb.  Pr.  N.S.  (N.Y.)  475.  See 
also  Baker  v.  Gilman,  52  Barb.  (N. 
Y.)  26,  wherein  a  creditor  who  had 
given  the  debtor  credit,  after  being 
fully  notified  that  the  debtor  had  put 
his  property  out  of  his  hands  with  in- 
tent to  defraud  creditors,  was  denied 
the  right  to  attack  the  fraudulent  con- 
veyance. 

Suit  Brought  to  Defraud  Creditors. 
— The  court  will  not  entertain  a  cred- 
itors' bill  based  upon  a  judgment 
which  has  been  discharged,  and  fraud- 
ulently kept  alive  upon  the  records 
for  the  purpose  of  shielding  the  debt- 
or's property  from  other  creditors,  the 
real  object  of  the  suit  being  both  to 
defraud  other  creditors,  and  to  reach 
property  which  the  judgment  debtor 
had  fraudulently  conveyed  by  deeds 
which  he  is  estopped  to  attack.  Win- 
ans  V.  Graves,  43  N.  J.  Eq.  263;  Ruck- 
man  V.  Conover,  37  N.  J.  Eq.  583; 
Townsend  v.  Tuttle,  28  N.  J.  Eq.  449. 

Attaching  Creditors. — Whether  or 
not  attaching  creditors  are  entitled  to 
go  into  equity  to  set  aside  fraudulent 
conveyances,  is  a  question  that  has  been 
discussed.     Supra,  p.  525. 

Creditor  or  Receiver  in  Supple- 
mentary Proceedings. — Until  the  ap- 
pointment of  a  receiver  in  supplemen- 
tary proceedings,  any  judgment  cred- 
itor whose  execution  has  been  returned 
unsatisfied  may  bring  an  action  to  set 
aside  a  fraudulent  conveyance  made 
by  the  debtor.  Bennett  v.  McGuire, 
58  Barb.  (N.  Y.)  625,  5  Lans.  (N.  Y.) 
183. 

See  also  Goodyear  v.  Betts,  7  How. 
Pr.  (N.  Y.  Supreme  Ct.)  187,  wherein 
it  was  held  that  Code  N.  Y.,  §  299,  de- 
claring that  when  a  person  alleged  to 
have  property  of  a  judgment  debtor 
claimed  an  interest  in  such  property, 
"  it  shall  be  recoverable  only  in  an 
action  against  such  person  by  the  re- 
ceiver," did  not  prevent  a  judgment 
creditor  from  bringing  such  action  be- 
fore a  receiver  had  been  appointed  in 
supplementary  proceedings;  Harris, 
J.,  saying:  "It  has  been  supposed  that 
this  provision  rendered  it  necessary 
for  the  creditor,  before  proceeding  to 


recover  property  alleged  to  have  been 
fraudulently  transferred  by  his  debtor, 
to  procure  the  appointment  of  a  re- 
ceiver and  have  the  suit  against  the 
fraudulent  assignee  instituted  by  and 
in  the  name  of  the  receiver.  *  *  *  But  I 
think  it  was  intended  that  this  pro- 
vision should  be  confined  in  its  oper- 
ation to  cases  where  proceedings  sup- 
plementary to  execution  had  been  in- 
stituted under  the  provisions  of  the 
chapter  in  which  this  section  is  found." 

In  this  latter  case  it  was  also  held 
that  a  creditor  might  abandon  supple- 
mentary proceedings  instituted  by  him 
and  bring  an  action  in  his  own  name 
to  set  aside  a  fraudulent  conveyance. 

See  further,  as  to  the  respective  rights 
of  the  creditor  and  receiver  to  maintain 
such  suit,  the  article  Supplementary 
Proceedings,  and  the  following  cases  : 
Dunham  v.  Byrnes,  36  Minn.  106; 
Miller  v.  Mackenzie,  29  N.  J.  Eq.  291 ; 
Porter  v.  Clark,  12  How.  Pr.  (N.  Y. 
Ct.  App.)  107,  9N.  Y.  142;  Seymour  T'. 
Wilson,  15  How.  Pr.  (N.  Y.  Ct.  App.) 
3^5,  14  N.  Y.  567;  Taylor  v.  Persse, 
15  How.  Pr.  (N.  Y.  Supreme  Ct.)  417; 
Chautauqua  County  Bank  v.  White,  6 
N.  Y.  236;  Becker  v.  Torrance,  31  N. 
Y.  636;  Hayner  v.  Fowler,  16  Barb. 
(N.  Y.)  300;  Bostwick  v.  Menck,  40 
N.  Y.  383;  Gouverneur  v.  Warner,  2 
Sandf.  (N.  Y.)  624;  Palen  v.  Bushnell 
(Supreme  Ct.),  13  N.  Y.  Supp.  785; 
Wright  V.  Nostrand,  94  N.  Y.  31 ; 
Hamlin  v.  Wright,  26  Wis.  50;  Barker 
V.  Dayton,  28  Wis.  367. 

Receiz'er  in  Divorce  Suit. — Where, 
in  an  action  for  divorce,  the  court  ap- 
points a  receiver  of  the  defendant's 
personal  property  and  the  rents  and 
profits  of  his  real  estate,  under  2  Rev. 
Stat.  N.  Y.  148,  §  60,  and  the  defendant 
in  such  suit,  in  anticipation  of  the  judg- 
ment subsequently  recovered  against 
him,  makes  a  fraudulent  conveyance 
of  his  real  and  personal  property,  the 
receiver,  under  the  direction  of  the 
court,  may  bring  an  action  in  his  own 
name  to  set  aside  such  a  conveyance, 
and  have  it  adjudged  fraudulent  and 
void  as  against  the  plaintiff  in  the  di- 
vorce suit;  since  Stat.  N.  Y.  1845,  c. 
112,  specially  authorizes  the  receiver 
to  bring  actions  in  his  own  name,  and 
since  the  receiver  is  a  trustee  of  an  ex- 
press trust,  and  is  required  by  Code 
Civ.  Pro.  N.  Y.,  §  449,  to  bring  all 
actions  for  the  benefit  of  the  cestui  que 
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United  States,  a  creditors*  bill  may  be  brought  by  the  assignee  of 
a  judgment  without  joining  the  assignor  as  a  party.* 

Insolvency  of  Creditor. — It  is  no  objection  to  a  bill  brought  by  a 
creditor  in  behalf  of  himself  and  other  creditors,  that  such  creditor 
is  insolvent.* 


trust  in  the  name  of  trustee.  Donnelly 
V.  West,  17  Hun  (N.  Y.)  564,  revers- 
ing ^  Abb.  N.  Cas.  (N.  Y.)  264,  fol- 
loTuing  Foster  v.  Townshend,  2  Abb. 
N.  Cas.  (N.  Y.  Ct  App.)  29. 

Receiver  in  Suit  to  Set  Aside  As- 
signment.— Where  a  judgment  is  ren- 
dered settinj^  aside  a  fraudulent  as- 
signment, and  a  receiver  is  appointed 
to  collect  the  assets,  reduce  the 
same  to  possession,  and  out  of  the 
funds  thus  received  pay  the  judgment, 
the  receiver,  and  not  the  plaintiff  in 
such  action,  is  the  proper  party  to 
bring  a  suit  to  recover  from  preferred 
creditors  amounts  received  by  them 
upon  the  fraudulent  claims. 

Passavant  v.  Bowdoin,  60  Hun  (N. 
Y.)  433,  distijiguishing  Gere  t'.  Dib- 
ble, 17  How.  Pr.  (N.  Y.  Supreme  Ct.) 
31;  Porter  v.  Williams,  9  N.  Y.  142; 
Bennett  v.  McGuire,  5  Lans.  (N.  Y.) 
187  ;  which  are  authorities  in  support 
of  the  right  of  a  judgment  creditor  to 
maintain  an  action  to  set  aside  a  fraud- 
ulent assignment  after  the  appoint- 
ment of  a  receiver,  in  an  action  brought 
by  another  creditor. 

Exhaustion  of  Legal  Remedies. — As 
to  the  preliminary  steps  which  a  cred- 
itor must  have  taken  before  he  is 
entitled  to  go  into  equity  to  set  aside 
a  fraudulent  conveyance,  see  supra. 
Exhaustion  of  Legal  Retnedies,  p.  460. 

1.  Jones  v.  Smith,  92  Ala.  455,  cifitig 
6  Am.&  Eng.  Encyc.Law  752  ;  Robinson 
v.  Springfield  Co.,  21  Fla.  219;  Cobb 
v.  Thompson,  i  A.  K.  Marsh.  (Ky.) 
507;  Atkinson  v.  Foster,  134  111.  472; 
Morev  v.  Forsyth,  Walk.  (Mich.)  465; 
Beach  i-.  White,  Walk.  (Mich.)  495; 
Sweet  T'.  Converse,  88  Mich,  i,  wherein 
the  court,  in  arriving  at  the  conclusion 
that  the  assignee  of  a  judgment  might 
go  into  equity  to  impeach  a  fraudulent 
conveyance,  said  :  *'  It  is  true  that  the 
law  will  not  encourage  speculation  in 
the  naked  right  to  complain  of  a  fraud, 
but  a  clear  distinction  is  made  between 
an  assignment  of  a  naked  right  to  com- 
plain of  a  fraud,  and  the  assignment  of 
a  liquidated  claim  or  judgment  in 
favor  of  a  creditor."  See  also  Cook 
V.  Ligon,  54  Miss.  652. 


Assignment  for  Benefit  of  Assignor. — 
The  assignee  of  the  note  upon  which 
a  judgment  has  been  recovered  may 
maintain  a  bill  in  his  own  name, 
although  such  assignment  was  made 
merely  for  the  purpose  of  vesting  the 
legal  title  in  the  assignee,  without  con- 
ferring any  beneficial  interests  upon 
the  assignee.  Atkinson  v.  Foster,  134 
111.  472. 

Fraudulent  Assignment. — It  cannot  be 
set  up  by  the  judgment  debtor,  as  a  ' 
defense  to  a  bill  filed  by  the  assignee 
of  a  judgment,  that  the  assignment 
of  the  judgment  was  made  in  fraud  of 
the  assignor's  creditors.  Morey  v. 
Forsyth,  Walk.  (Mich.)  465. 

Discretion  to  Make  Assignor  Party. — 
The  assignor  of  the  judgment,  although 
not  a  necessary  party  to  a  bill  by  the 
assignee,  may,  in  the  discretion  of  the 
assignee,  be  properly  made  a  pafty, 
Bryer  v.  Chase,  8  Blackf.  (Ind.)  508, 
citing  Elderkin  v.  Shultz,  2  Blackf, 
(Ind.)  345;  Beach  v.  White,  Walk. 
(Mich.)  495. 

Statute  Authorizing  Action  in  Name  of 
Real  Party  In  Interest. — Whatever  may 
be  the  true  rule,  in  the  absence  of  stat- 
ute, as  to  whether  the  assignee  of  a 
judgment  may  maintain  a  creditor's 
bill  without  joining  the  assignor  as  a 
party,  there  is  no  doubt  that  he  may 
do  so  where  it  is  provided  by  statute 
that  civil  actions  at  law  may  be 
maintained  in  the  name  of  the  real 
party  in  interest.  Robinson  v.  Spring- 
field Co.,  21  Fla.  203,  wherein  Laws 
Fla.,  c.  3241,  was  construed. 

If  there  Be  a  Controversy,  between 
the  "  assignor  and  assignee,  touching 
the  assignment,  the  court  will  direct 
the  assignor  to  be  made  a  party  for 
the  protection  of  all;  otherwise,  he 
need  not  be  a  party."  /'^rr  Manning, 
Ch.,  in  Morey  v.  Forsyth,  Walk. 
(Mich.)  465. 

2.  White  V.  Russell,  79  111.  155, 
wherein  the  bill  was  brought  by  a  sur- 
viving partner  in  behalf  of  himself 
and  the  firm  creditors,  to  reach  land 
which  his  deceased  partner  had  pur- 
chased with  funds  taken  from  the 
firm,  and  which  he  had  fraudulently 
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b.  When  Bill  must  be  Filed  in  Behalf  of  All  Creditors 
— (i)  Suits  Inter  Vivos. — Ordinarily,  where  the  creditor  of  a  living 
debtor  resorts  to  equity  because  of  the  inadequacy  of  his  remedy 
at  law,  and  not  for  the  enforcement  of  any  trust  for  the  benefit  of 
creditors,  he  is  entitled  to  file  the  bill  in  behalf  of  himself  alone; 
and  instances  of  cases  in  which  the  creditor  has  this  right  are 
suits  to  set  aside  fraudulent  conveyances,^  and  suits  to  subject 
property  not  reachable  by  execution,  such  as  choses  in   action, 


conveyed.  It  being  objected  that  the 
complainant,  becavise  of  his  insolvency, 
was  an  improper  party  to  intrust  with 
the  money  arising  from  the  sale  of 
the  premises,  the  court  said  that  on  a 
proper  showing  a  receiver  could  be 
appoirited,  or  the  money  could  be 
paid  by  the  master  directly  to  the 
creditors. 

Attachment  against  Nonresidents. — 
In  Falconer  v.  Freeman,  4  Sandf. 
Ch.  (N.  Y.)  565,  it  was  held  that  after 
the  appointment  of  trustees  upon  the 
issuance  of  an  attachment  against  non- 
residents, such  trustees,  rather  than  the 
attaching  creditors,  were  the  proper 
parties  to  file  a  creditors'  bill,  but  that 
before  their  appointment  a  bill  might 
have  been  brought  by  the  cred- 
itors. 

1.  Baker  v.  Bartol,  6  Cal.  483;  Bal- 
lentine  v.  Beall,  4  111.  203;  Way  v. 
Bragaw,  16  N.  J.  Eq.  213;  Annin  v. 
Annin,  24  N.  J.  Eq.  184;  Hammond 
V.  Hudson  River  Iron,  etc.,  Co.,  20 
Barb.  (N.  Y.)  378;  Hendricks  v.  Rob- 
inson, 2  Johns.  Ch.  (N.  Y.)  283; 
White's  Bank  v.  Farthing,  loi  N.  Y. 
344,  I  N.  Y.  St.  Rep.  15 ;  Wakeman 
V.  Grover,  4  Paige  (N.  Y.)  23,  af- 
firmed in  II  Wend.  (N.  Y.)  187;  Smith 
V.  Summerfield,  108  N.  Car.  284;  Burt 
V.  Keyes,  i  FHpp.  (U.  S.)  61. 

In  West  Virginia,  a  creditor  who 
brings  a  bill  to  enforce  the  lien  of  his 
judgment  against  land  which  the 
debtor  has  fraudulently  conveyed, 
should  sue  on  behalf  of  himself  and  all 
other  judgrnent  creditors,  excepting 
those  made  defendants,  and  he  should 
make  formal  defendants  in  his  suit  all 
other  creditors  who  have  obtained 
judgments  in  courts  of  record  in  the 
county  in  which  the  debtor  owns  lands 
which  are  sought  to  be  subjected  to  the 
payment  of  the  judgments,  and  also 
all  creditors  who  have  obtained  judg- 
ments in  any  part  of  the  state  which 
have  been  recorded  in  the  judgment 
lien  docket  of  said  county.  Pappen- 
heimer  v.  Roberts,  24  W.  Va.  702,  cit- 


ing Neely  v.  Jones,  16  W.  Va.  625,  and 
Norris  v.  Bean,  17  W.  Va.  653.  See 
also  Livesay  v.  Feamster,  21  W.  Va. 
83,  wherein  it  is  said  that  the  rules  laid 
down  in  the  foregoing  cases,  with  cer- 
tain changes  and  modifications,  have 
been  adopted  by  Act  W.  Va.  1882,  c. 
126,  §  7. 

After  Adoption  of  Code. — The  rule 
that  a  single  creditor  may  maintain  an 
action  to  reach  assets  of  the  judgment 
debtor  that  have  been  fraudulently 
obtained,  for  his  own  benefit  or  in 
behalf  of  himself  and  all  other  cred- 
itors in  the  same  situation,  who  may 
choose  to  come  in  and  contribute  to 
the  expenses  of  the  suit,  was  not 
changed  by  the  code.  Hammond  v. 
Hudson  River  Iron,  etc.,  Co.,  20  Barb. 
(N.  Y.)378,  citifio-  Habicht  v.  Pem- 
berton,  4  Sandf.  (N.  Y.)  6q7;  Brown- 
son  V.  Giflford,  8  How.  Pr.  (N.  Y. 
Supreme  Ct.)  389. 

Fraudulent  Conveyance  by  Partner- 
ship.— Upon  the  question  whether  or 
not  a  single  creditor  may  maintain 
an  action  in  his  own  behalf  alone  to 
set  -aside  a  fraudulent  conveyance  of 
partnership  assets,  see  Cox  v.  Piatt,  32 
Barb.  (N.  Y.)  126,  19  How.  Pr.  (N. 
Y.)  121,  wherein  it  was  determined 
that  the  bill  should  be  filed  in  behalf 
of  all  the  creditors;  and  Greene  v. 
Breck,  32  Barb.  (N.  Y.)  73,  wherein 
it  was  determined  that  a  creditor  of  an 
insolvent  special  partnership  might 
bring  an  action  in  his  own  behalf 
alone,  reversing-  10  Abb.  Pr.  (N.  Y.) 
42.  See  further  the  article  Part- 
nership. 

It  Is  Optional  with  the  Complainant  to 
file  the  bill  in  his  own  behalf  alone  or 
in  behalf  of  other  creditors  standing 
in  the  same  situation,  and  he  may 
adopt  the  latter  course  if  he  sees  fit  to 
do  so.  Ballentine  v.  Beall,  4  111.  203; 
Hammond  v.  Hudson  River  Iron, 
etc.,  Co.,  20  Barb.  (N.  Y.)  378;  Smith 
V.  Summerfield,  108  N.  Car.  284;  Burt 
V.  Keyes,  i  Flipp.  (U.  S.)  61.  See 
also,    infra^    c.   Joinder  of  Creditors. 
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stocks  and  equitable  interests.^ 

(2)  Suits  by  Creditors  of  Decedents. — Where  the  object  of  the 
bill  is  an  accounting  by  a  personal  representative,  the  distribution 
among  creditors  of  the  assets  of  a  decedent,  the  sale  of  lands  for 
the  payment  of  debts,  or  like  relief,  the  bill  is  not  maintainable  by 
a  single  creditor  in  his  own  behalf  alone,  but  all  creditors  should 
join,  or,  what  amounts  to  the  same  thing,  and  is  more  usual,  one 
or  more  creditors  should  file  the  bill  in  behalf  of  himself  or  them- 
selves, and  of  all  other  creditors,  because  the  assets  of  a  dece- 
dent's estate  are  looked  upon  as  a  trust  fund  for  the  benefit  of  all 
the  creditors.^     And  this  rule  prevails  with  reference  to  suits  to 


1.  Rugely  V.  Robinson,  19  Ala.  404; 
Eaton  V.  Patterson,  2  Stew.  &  P. 
(Ala.)  9;  Lucas  v.  Atwood,  2  Stew. 
(Ala.)  378;  Barry  r^.  Abbot,  100  Mass. 
396;  Silloway  v.  Columbia  Ins.  Co., 
8  Gray  (Mass.)  199;  Sanger  v.  Ban- 
croft, 12  Gfay  (Mass.)  365;  Crompton 
V.  Anthony,  13  Allen  (Mass.)  33 ;  Pet- 
tibone  v.  Toledo,  etc.,  R.  Co.,  148 
Mass.  411;  Whitney-'.  Robbins,  17  N. 
J.  Eq.  360;  Edmeston  v.  Lyde,  i  Paige 
(N.  Y.)  637;  M'Dermutt  v.  Strong, 
4  Johns.  Ch.  (N.  Y.)  687;  Green  v. 
Griswold,  15  Civ.  Pro.  Rep.  (N.  Y. 
Super.  Ct.)  220;  Freedman's  Sav., 
etc.,  Co.  -'.  Earle,  no  U.  S.  710. 

So  far  as  respects  the  property  on 
which  no  creditor  has  obtained  a 
lien  by  his  judgment  or  execution  at 
law,  a  creditor  whose  remedy  at  law 
has  been  exhausted  may  file  a  bill  in 
equity  for  his  own  benefit  only,  and 
without  making  other  creditors,  stand- 
ing in  the  same  situation,  parties.  Per 
Walworth, Ch.,  in  Wakeman  v.  Grover, 
4  Paige  (N.  Y.)  23,  c?7?'«^  Edmeston  v. 
Lyde,  i  Paige  (N.  Y.)  637. 

In  a  suit  to  subject  choses  in  action 
of  a  judgment  debtor,  other  creditors 
who  have  sued  out  executions  are  not 
necessary  parties,  where  it  does  not 
appear  that  their  executions  have  been 
returned  unsatisfied,  or  that  they  have 
not  levied  upon  property  sufficient  to 
pay  them.  Weed  v.  Pierce,  9  Cow. 
(N.  Y.)  722. 

2.  Scott  V.  Ware,  64  Ala.  174; 
North-western  Conference  v.  Myers, 
36Ind.  375,y(9//<Jw/«^  Barton  v.  Bryant, 
2  Ind.  189;  Johnson  v.  Cain,  15  Kan. 
532;  Pettibone  -•.  Toledo,  etc.,  R.  Co., 
148  Mass.  411;  Fellows  7'.  Fellows,  4 
Cow.  (N.  Y.)  682;  Petree  v.  Lansing, 
66  Barb.  (N.  Y.)  357;  Egberts  v. 
Wood,  3  Paige  (N.  Y.)  517;  Wilkins 
^'.  Finch,  Phil.  Eq.  (N!  Car.)  355; 
Simmons   n.  Whitaker,    2    Ired.    Eq. 


(N.  Car.)  129;  Gregory  v.  Forrester, 
I  McCord  Eq.  (S.  Car.)  318 ;  Ewing  v. 
Ferguson,  33  Gratt.  (Va.)  548;  Ste- 
phenson V.  Taverners,  9  Gratt.  (Va,) 
398;  Harvey  v.  Steptoe,  17  Gratt.  (Va.) 
289;  Kent  V.  Cloyd,  30  Gratt.  (Va.) 
555 ;  Belton  v.  Appenson,  26  Gratt. 
(Va.)  207;  Carter  v.  Hampton,  77 
Va.  637;  Hum  v.  Keller,  79  Va.  415; 
Duerson  v.  Alsop,  27  Gratt.  (Va.)  229; 
Arnold  r'.  Casner,  22  W.  Va.  444. 

In  West  Virginia,  it  is  not  absolutely 
required  that  the  bill  be  filed  in  behalf 
of  all  the  creditors,  although  this  is 
the  better  practice.  The  bill  maybe 
brought  by  one  creditor  in  his  own  be- 
half alone,  and  creditors  may  be  per- 
mitted to  come  in  under  the  decree. 
Arnold  v.  Casner,  22  W.  Va.  444. 
*  The  Reason  Why  the  bill  is  not  main- 
tainable by  a  single  creditor  in  his  own 
behalf  alone  is,  that  such  a  course 
would  lead  to  a  multiplicity  of  sviits, 
and  embarrass  the  administratibn  of 
the  estate.  Scott  v.  Ware,  64  Ala. 
174;  Wilkins  V.  Finch,  Phil.  Eq.  (N. 
Car.)  355. 

Joinder  of  Creditors. — Instead  of  one 
creditor  suing  in  behalf  of  the  others, 
the  creditors  may  unite,  or  some  of 
them  may  unite  and  sue  in  behalf  of 
all.  Pettibone  v.  Toledo,  etc.,  R. 
Co.,  148  Mass.  411;  Fellows  -'.  Fel- 
lows, 4  Cow.  (N.  Y.)  682;  Egberts  v. 
Wood,  3  Paige  (N.  Y.)  517.  But  the 
bill  may  be  brought  by  one  creditor, 
provided  it  purports  to  be  in  behalf  of 
all.     Hurn  v.  Keller,  79  Va.  415. 

The  rule  that  all  persons  having  an 
interest  in  the  object  of  the  suit  ought 
to  be  made  parties,  results  from  a  con- 
sideration of  the  advantage  which  all 
persons  must  have  in  the  entire  settle- 
ment of  the  matter  in  litigation,  and  is 
founded  on  convenience ;  and  it  is 
therefore  made  to  yield  in  cases  of 
necessity,   or   where   it  would   be  at- 
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reach    property    fraudulently   conveyed    by   a   decedent.^ 

c.  Joinder  of  Creditors. — It  is  settled  by  abundant  author- 
ity that  creditors  of  a  common  debtor,  although  their  claims  are 


tended  with  any  inconvenience,  which 
may  be  safely  avoided  upon  the  ground 
of  there  being  a  common  interest 
among  creditors,  which  any  one  of 
them  may  sufficiently  represent ;  and 
to  avoid  the  great  inconvenience  of 
making  all  of  them  parties,  any  one 
has  been  allowed  to  file  a  bill  in  behalf 
of  himself  and  all  others  of  his  co- 
creditors.  Hammond  v.  Hammond,  2 
Bland  (Md.)  306. 

Suggestion  as  to  Nonexistence  of 
Other  Creditors. — Failure  to  file  the  bill 
in  behalf  of  other  creditors  than  the 
complainants  is  excused  where  the  bill 
alleges  that  there  are  no  other  cred- 
itors. Gregory  7».  Forrester,  i  McCord 
Eq.  (S.  Car.)  318. 

See  also  M'Dowell  v.  Cochran,  11 
111.  31,  wherein  it  was  held  that  the 
defendants  could  not  insist  that  the 
bill  should  have  been  filed  in  behalf  of 
all  creditors  of  the  estate,  because  it 
Avas  not  shown  that  there  were  any 
other  creditors  than  the  complainant. 

1.  Jackson  v.  McNabb,  39  Ark.  iii ; 
Louis  V.  Belgard  (Supreme  Ct.),  17 
N.  Y.  Supp.  882;  Rains  v.  Rainey,  11 
Humph.  (Tenn.)  261. 

But  see,  contra,  Jackman  t'..  Robin- 
son, 64  Mo.  289,  holding  that  all  the 
creditors  were  not  necessary  parties, 
and  applying  the  rule,  that  prevails  in 
suits  inter  vivos,  that  diligent  creditors 
pursuing  the  property  of  a  fraudulent 
debtor  into  a  court  of  equity  "  are  en- 
titled to  a  preference  as  the  reward  of 
their  vigilance."  Citing'  George  v. 
Williamson,  26  Mo.  190;  Weed  v. 
Pierce,  9  Cow.  (N.  Y.)  722  ;  and  Corn- 
ing V.  White,  2  Paige  (N.  Y.)  567. 

Creditor  or  Personal  Representative  as 
Party  Complainant. — Since  a  personal 
representative  is  bound  by  the  fraud  of 
his  decedent,  creditors  are  proper  par- 
ties complainant  to  bring  a  suit  to  set 
aside  fravidulent  conveyances.  Pharis 
V.  Leachman,  20  Ala.  662;  Roden  v. 
Murphy,  10  Ala.*  804;  Marler  v.  Mar- 
ler,  6  Ala.  367;  Densler  v.  Edwards,  5 
Ala.  31 ;  Dearman  v.  Radcliffe,  5  Ala. 
192 ;  Rochelle  v.  Harrison,  8  Port. 
(Ala.)  352;  White  v.  Russell,  79  111. 
155,  distinguishing  LeMoyne  v. 
Quimby,  70  111.  399,  in  which  case 
there  was  no  impediment  in  the  way 
of   the   administrator  to  prevent  him 


from  obtaining  an  order  for  the  sale  of 
the  land ;  Snodgrass  v.  Andrews,  30 
Miss.  472;  Ellis  V.  McBride,  27  Miss. 
155;  Blake  v.  Blake,  53  Miss.  193; 
Zoll  v.  Soper,  75  Mo.  460;  Brown  v. 
Finley,  18  Mo.  375 ;  George  v.  Wil- 
liamson, 26  Mo.  190;  Merry  v.  Fre-' 
mon,  44  Mo.  518;  Haston  v.  Castner, 
31  N.  J.  Eq.  697;  Phelps  v.  Piatt,  50 
Barb.  (N.  Y.)  430,  wherein  it  was  held 
that  a  creditor  who  had  issued  an  ex- 
ecution and  exhausted  his  legal  rem- 
edies might  bring  an  action  to  set 
aside  a  fraudulent  conveyance  of  land, 
and  that  a  statute  authorizing  the  per- 
sonal representative  to  impeach  a 
fraudulent  sale  of  personal  property 
was  inapplicable;  Grier  v.  Cagle,  87 
N.  Car.  377;  Coltraine  f.  Causey,  3 
Ired.  Eq.  (N.  Car.)  246;  Fowler's  Ap- 
peal, 87  Pa.  St.  449;  Rains  v.  Rainey, 
II  Humph.  (Tenn.)  261;  Moody  v. 
Fry,  3  Humph.  (Tenn.)  567;  Cobb 
T'.  Norwood,  II  Tex.  556,  disapprov- 
ing an  obiter  dictum  to  the  con- 
trary, in  Danzey  v.  Smith,  4  Tex.  411 ; 
Avery  t'.  Avery,  12  Tex.  57 ;  Connell 
v.  Chandler,  13  Tex.  5,  folio-Ming 
Cobb  V.  Norwood,  11  Tex.  556,  and 
Avery  t".  Avery,  12  Tex.  57;  Wilson 
v.  Demander,  71  Tex.  603;  Hagan  t-. 
Walker,  14  How.  (U.  S.)  29,  wherein 
it  is  said  that  the  right  of  a  creditor  to 
join  a  third  person  with  the  adminis- 
trator, and  have  a  discovery  and  an  ap- 
propriation of  the  assets  of  the  de- 
cedent, has  never  been  limited  to  cases 
of  collusion  between  the  administrator 
and  such  third  person. 

In  California,  Indiana,  Maine, 
Neiv  Tork  and  Wisconsin,  the  per- 
sonal representative  is  authorized  by 
statute  to  maintain  such  a  suit,  and  it 
has  been  held  in  some  cases  that  under 
such  statutes  the  personal  representa- 
tives and  not  the  creditors  are  the  only 
proper  parties  complainant.  Love  v. 
Mikals,  II  Ind.  227;  Caswell  v.  Cas- 
well, 28  Me.  232,  wherein  it  is  inti- 
mated that,  should  an  administrator 
unreasonably  delay,  and  refuse  to  pur- 
sue and  administer  property  fraudu- 
lently conveyed,  the  creditor's  remedy 
is  to  have  the  administrator  removed, 
and  have  another  administrator  ap- 
pointed, who  may  be  a  creditor  and 
have  interests  which  will  induce  him  to 
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several  and  distinct,  may  unite  in  a  creditors'  bill  ;  *  or  one  cred- 
itor may  file  a  bill  in  behalf  of  himself  and  all  other  creditors  in 
the  same  situation  who  may  choose  to  come  in  and  contribute  to 


perform  the  duty,  Crocker  v.  Craig, 
46  Me.  327  ;  Fletcher  v.  Hohnes,  40  Me. 
364;  Bate  V.  Graham,  11  N.  Y.  237, 
in  which  case  it  is  held  that  a  creditor 
cannot  maintain  such  an  action  unless 
it  is  alleged  that  the  personal  repre- 
sentative is  insolvent,  that  he  recog- 
nizes the  title  of  the  grantee,  or  that 
he  is    acting   in    collusion   with    him. 

But  see  Hills  v.  Sherwood,  48  Cal. 
386,  and  Cornell  v.  Radway,  22  Wis. 
260,  in  which  cases  it  is  held  that  the 
respective  statutes  do  not  affect  the 
right  of  a  judgment  creditor  to  bring 
the  action. 

In  Mesmer  v.  Jenkins,  61  Cal.  151, 
it  is  held  that  where  an  administrator 
procures  a  conveyance  to  be  made  to 
himself  and  to  others  in  fraud  of  the 
estate,  a  creditor  cannot  maintain  an 
action  to  reach  the  property  so  con- 
veyed, but  should  have  another  ad- 
ministrator appointed  for  that  pur- 
pose. 

1.  Brown  v.  Bates,  10  Ala.  432; 
Hickling  v.  Wilson,  104  111.  54;  Corn- 
stock  V.  Rayford,  i  Smed.  &  M. 
(Miss.)  438,  wherein  the  court  says 
that  when  creditors  are  so  joined 
there  is  "a  connected  interest  in  the 
same  point;  the  uniting  in  the  suit 
produces  no  confusion  or  complexity 
in  the  defense,  and  it  seems  to  prevent 
multiplicity  of  suits."  Lore  v.  Get- 
singer,  7  N.  J.  Eq.  191 ;  Dix  -'.  Briggs, 
9  Paige  (N.  Y.)  595;  Lentilhon  v. 
Moffat,  I  Edw.Ch.(N.Y.)45i;  Black- 
ettr.  Laimbeer,  i  Sandf.  Ch.  (N.  Y.) 
366;  Clarkson  t'.  DePeyster,  3  Paige 
(N.  Y.)  320;  White's  Bank  v.  Farth- 
ing, loi  N.  Y.  344,  I  N.  Y.  St.  Rep. 
15;  Wall  V.  Fairley,  73  N.  Car.  464; 
Cartmell  v.  McClaren,  12  Heisk. 
(Tenn.)  41.  But  see  Birdwell  v.  Butler, 
13  Tex.  338,  wherein  it  was  said  that  it 
might  admit  of  question  whether  the 
petition  was  not  objectionable  for  mul- 
tifariousness for  having  joined  distinct 
and  several  judgment  creditors  as 
plaintiffs,  but  the  court  did  not  con- 
sider the  question  because  the  defend- 
ants had  not  raised  it. 

Georgia  Statute. — Under  Code  Ga., 
§  3149  (<7),  which  authorizes  a  cred- 
itors' bill  to  be  filed  against  an  insol- 
vent trader  who  shall  refuse  to  pay  a 
matured  debt  at  maturity,  a  bill  may 
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be  filed  in  behalf  of  creditors  gener- 
ally, notwithstanding  the  fact  that  the 
debtors  owe  some  creditors  on  claims 
which  are  not  due.  Shannon  v.  Fech- 
heimer,  76  Ga.  86. 

Reasons  for  Permitting  Joinder  of 
Creditors. — In  Hickling  v.  Wilson,  104 
111.  54,  it  is  explained  that  there  is  an 
identity  of  interest  in  the  questions 
involved  and  in  the  relief  sought,  and 
that  the  direct  effect  of  joining  sev- 
eral creditors  in  one  bill  is  to  prevent 
a  multiplicity  of  suits,  which  of  itself 
is  a  distinct  source  of  equity  jurisdic- 
tion; and  in  Lentilhon  v.  Moffat,  i 
Edw.  Ch.  (N.  Y.)  451,  it  is  said  that 
creditors  may  unite  in  one  bill,  or  one 
or  more  may  file  a  bill  in  behalf  of 
all, thereby  preventing  multiplied  liti- 
gation and  saving  expense,  while  jus- 
tice is  equally  well,  and  even  better, 
administered. 

Exhaustion  of  Legal  Remedies.  —  A 
judgment  creditor  and  a  creditor  at 
large  cannot  unite  in  a  bill  to  avoid  a 
fraudulent  conveyance.  Shirley  v. 
Shields,  8  Blackf.  (Ind.)  273;  Fleisch- 
man  v.  Young,  9  N.  J.  Eq.  620. 

Judgments  against  Different  Persons. 
— Creditors  having  separate  judgments 
may  unite  in  a  creditors'  bill,  although 
some  of  the  judgments,  in  addition  to 
being  against  the  debtor  against  whom 
the  other  judgments  are  recovered,  are 
also  against  another  debtor.  Blackett 
V.  Laimbeer,  i  Sandf.  Ch.  (N.  Y.)366. 

Judgment  at  Law  and  Decree  in  Equity. 
— One  creditor  who  has  obtained  a  de- 
cree in  equity,  and  another  who  has 
obtained  a  judgment  at  law,  may  unite 
as  parties  complainant.  Clarkson  v. 
D6  Peyster,  3  Paige  (N.  Y.)  320. 

Joinder  for  the  Purpose  of  Conferring 
Jurisdiction. — There  can  be  no  objec- 
tion to  judgment  creditors  joining  in 
a  creditors'  bill  where  the  aggregate 
amount  of  their  judgments  is  suffi- 
cient to  confer  jurisdiction,  although 
the  amount  of  each  judgment  is  in- 
sufficient. The  same  result  would  be 
produced  by  assigning  all  the  judg- 
ments to  one  of  the  complainants  and 
letting  him  file  a  bill  for  the  recovery 
of  the  whole  amount  which  would  be 
thus  due  to  him.  Dix  v.  Briggs,  9  Paige 
(N.  Y.)  595.  See  also  supra.  Juris- 
dictional Amount,  p.  436. 
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the  expense  of  the  suit  ;^  or  two  or  more  creditors  may  unite  in 
suing  for  the  benefit  of  themselves  and  all  other  creditors  ;*  but, 
where  more  creditors  than  one  join,  it  is  because  they  consent 
among  themselves  to  do  so.* 

The  right  of  creditors  to  join  as  complainants  in  a  creditors'  bill 
is  not  confined  to  suits  by  creditors  of  decedents,  or  creditors 
seeking  the  enforcement  of  a  trust  for  their  benefit  ;  and  it  is  the 
established  doctrine,  that,  altliough  a  suit  to  set  aside  a  fraudulent 
conveyance  may  be  brought  by  a  single  creditor  in  his  own  be- 
half alone,  yet  several  creditors  who  have  exhausted  their  reme- 
dies at  law,  and  who  are  severally  entitled  to  resort  to  equity, 
may,  if  they  see  fit  to  do  so,  join  in  one  bill."*  , 

1.  Brown  v.  Bates,  lo  Ala.  432. 

2.  Birely  t'.  Staley,  5  Gill  &  J.  (Md.) 
432;  Lentilhon  v.  Moffat,  i  Edw.  Ch. 
(N.  Y.)45i. 

3.  /^er  Benning,  J.,  in  Taylor  v.  Bu- 
chan,  16  Ga.  541. 

4.  Gibson  v.  Trowbridge  Furniture 
Co.,  93  Ala.  579;  Tower  Mfg.  Co.  f. 
Thompson,  90  Ala.  129,  in  which  cases 
it  was  determined  that,  under  Code 
Ala.,  §  3544,  authorizing  creditors  at 
large  to  attack  fraudulent  convey- 
ances, two  or  more  separate  creditors 
who  had  not  reduced  their  claims  to 
judgment  might  join  as  parties  plain- 
tiff ;  Planters',  etc.,  Bank  v.  Walker,  7 
Ala.  926;  Kipper  v.  Glancey,  ?  Blackf. 
(Ind.)  356;  Field  v.  Holzman,  93  Ind. 
205,  wherein  it  is  said  that  the  right 
of  the  creditors  so  joining  "to  relief 
against  the  fraudulent  scheme  to  keep 
from  them  their  debtors'  property  is 
joint;"  Doherty  v.  Holliday,  137  Ind. 
282;  Waller  r'.Todd,  3  Dana  (Ky.)  503; 
Ruffing  V.  Tilton,  12  Ind.  259,  folloiv- 
ing  Kipper  v.  Glancey,  2  Blackf.  (Ind.) 
356;  White's  Bank  v.  Farthing,  loi 
N.  Y.  344,  I  N.  Y.  St.  Rep.  15,  citing 
Brinkerhoff  v.  BrOwn,  6  Johns.  Ch. 
(N.  Y.)  139;  Sage  v.  Mosher,  28 
Barb.  (N.  Y.)  287;  Blackett  --.  Laim- 
beer,  i  Sandf.  Ch.  (N.  Y.)  366; 
Egberts  v.  Wood,  3  Paige  (N.  Y.) 
517;  Mitchell  V.  Lenox,  2  Paige  (N. 
Y.)  280;  Smith  V.  Summerfield,  108 
N.  Car.  284;  Elfelt  v.  Hinch,  5  Oregon 
255 ;  Buckner  v.  Abrahams,  3  Tenn. 
Ch.  346,  wherein  it  was  determined 
that,  under  Code  Tenn.,  §  4238,  author- 
izing "any  creditor,"  without  first 
having  obtained  a  judgment  at  law,  to 
file  a  bill  in  chancery  "for  himself,  or 
for  himself  and  other  creditors,"  to 
set  aside  fraudulent  conveyances,  any 
number  of  creditors  of  a  common 
debtor  may    join  ;  Enright  v.  Grant, 


5  Utah  334,  wherein  the  court  says : 
"The  right  of  several  judgment  cred- 
itors to  join  as  coplaintiffs  and  enforce 
their  rights  by  a  creditors'  bill  in  one 
action,  is  established  by  the  great  pre- 
ponderance of  precedent,  and  should 
be  favored  as  preventing  multiplicity 
of  suits."  See  also  Nashville,  etc.,  R. 
Co.  t'.Orr,  18  Wall.  (U.  S.)  474;  Dick- 
inson V.  Chesapeake,  etc.,  R.  Co.,  7 
W.  Va.  390;  Gates  v.  Boomer,  17 
Wis.  455. 

See  further,  Preston  xk  Aston,  85 
Va.  104,  wherein  it  is  said :  "The  au- 
thorities *  *  *  sustain  the  proposition 
that  a  creditors'  bill  may  be  main- 
tained by  one  or  more  lien  creditors 
in  behalf  of  themselves  and  others 
similarly  situated,  against  a  living 
man.  Indeed,  we  see  no  valid  reason 
to  the  contrary,  while  for  obvious 
reasons  it  is  often  best  for  both  debtor 
and  creditor  that  such  should  be  the 
mode  of  procedure,  especially  as  it 
necessitates  an  account  of  the  liens  in 
force,  enables  the  creditors  of  every 
class,  as  well  as  bidders  generally,  to 
act  or  bid  advisedly  at  the  sale,  and 
jjreatly  tends  to  secure  the  best  possi- 
ble price  for  the  debtor's  property." 

But  see  Stephens  t'.  Whitehead,  75 
Ga.  294,  wherein  it  was  determined 
that  the  bill  was  multifarious,  because 
several  creditors  joined  in  a  suit  to 
reach  personal  property  that  had  been 
fraudulently  conveyed,  in  view  of  the 
fact  that  the  debtors  were  not  made 
parties. 

Joinder  of  Attaching  Creditors. — In 
Ne-w  Jersey,  where  a  suit  is  brought 
by  attaching  creditors,  other  creditors 
who  have  come  in  under  the  attach- 
ments are  not  necessary  parties,. as 
they  are  represented  by  the  plaintiffs 
in  the  attachment  <suit.  Williams  v. 
Michenor,  11  N.  J.  Eq.  520. 
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Suits  to  Reach  Equitable  Interests. — Likewise,  in  suits  to  reach  choses 
in  action,  equitable  interests,  and  other  intangible  property  of  the 
debtor,  creditors,  each  of  whom  has  exhausted  his  remedy  at  law 
and  is  entitled  to  resort  to  equity,  may,  if  they  see  fit  to  do  so, 
join  in  one  bill.* 

2.  The  Defendant — a.  In  General. — As  in  other  suits,  the 
rule  is  that  all  the  parties  interested  in  the  subject-matter  of  the 
suit  should    be    made   parties   defendant.^      The   debtor,   it   is 


In  Missouri,  it  is  provided  by  statute 
(Rev.  Stat.  Mo.,  ^448),  that  where  sev- 
eral attachments  in  favor  of  different 
plaintilTs  are  levied  on  the  same  prop- 
erty, all  or  any  number  of  such  plaint- 
iffs may  join  in  an  action  to  set  aside  a 
fraudulent  conveyance  of  the  property 
attached.  But  where  the  levies  are 
made  upon  different  portions  of  the 
debtor's  property,  the  attaching  plain- 
tiffs are  not  entitled  to  join.  Brumley 
V.  Golden,  27  Mo.  App.  160. 

1.  Edmeston  v.  Lyde,  i  Paige  (N. 
Y.)  637 ;  Wakeman  v.  Grover,  4  Paige 
(N.  Y.)  23;  Tradesman's  Bank  v.  Mer- 
ritt,  I  Paige  (N.  Y.)  302;  Lentilhon 
t'.  Moffat,  I  Edw.  Ch.  (N.  Y.)  451; 
Blackett  v.  Laimbeer,  i  Sandf.  Ch.  (N. 
Y.)  366;  Sizer  v.  Miller,  2  Ch.  Sent. 
(N.  Y.)  44,  9  Paige  (N.  Y.)  605; 
Sage  V.  Mosher,  28  Barb.  (N.  Y.) 
287 ;  Murray  v.  Hay,  i  Barb.  Ch. 
(N.  Y.)  59;  Conro  v.  Port  Henry 
Iron  Co.,  12  Barb.  (N.  Y.)  27  ;  M'Der- 
mutt  V.  Strong,  4  Johns.  Ch.  (N.  Y.) 
687;  Brinkerhoff  v.  Brown,  6  Johns. 
Ch.  (N.  Y.)  139. 

Alabama  Statute. — Code  Ala.,  ^  3545, 
provides  that  a  creditor  having  ob- 
tained a  judgment  at  law  upon  which 
an  execution  has  been  issued  and  re- 
turned unsatisfied,  or  a  creditor  with- 
out a  lien  or  judgment,  may  file  a  bill 
for  discovery,  etc  Section  3546  pro- 
vides that  any  number  of  juds^ment 
creditors,  upon  whose  judgments  ex- 
ecutions have  issued  and  been  returned 
unsatisfied,  may  join  as  complainants 
in  such  bill.  Creditors  without  a  lien, 
however,  are  not  authorized  to  join  as 
complainants.  Montgomery,  etc.,  R, 
Co.  V.  McKenzie,  85  Ala.  546. 

2.  Hammond  v.  Hudson  River  Iron, 
etc.,  Co.,  20  Barb.  (N.  Y.)  378; 
Strike's  Case,  i  Bland  (Md.)  57;  Ham- 
mond V.  Hammond,  2  Bland  (Md.) 
306;  Fellows  -K  Fellows,  4  Cow. 
(N.  Y.)  682;  Allen  -•.  Montgomery 
R.  Co.,  II  Ala.  437,  holding  that  the 
creditor  may  join  as  many  defendants 


as  may  be  necessary  to  give  a  full 
remedy. 

Assumption  of  Liability  by  Third  Per- 
son.— In  Wilson  v.  Lexington  Bank, 
72  N.  Car.  621,  a  creditors'  bill  was 
brought  to  recover  the  amount  of -cer- 
tain bank  bills  issued  by  a  bank,  and  it 
was  held  proper  to  unite,  as  parties  de- 
fendant, with  the  bank  that  had  issued 
the  notes,  another  bank  which  had  un- 
dertaken to  redeem  the  same. 

Other  Creditors.  —  Where  there  are 
other  debts  which  have  precedence 
over  the  debts  evidenced  by  the  plain- 
tiff's judgment,  the  creditors  holding 
such  other  debts  are,  in  West  Vir- 
ginia, necessary  parties.  Arnold  v. 
Casner,  22  W.  Va.  444.  See  also 
Hoffman  v.  Shields,  4  W.  Va.  490, 
folloTving  Snider  xk  Brown,  3  W. 
Va.  143.'^ 

Assignees  of  Property  Sought  to  be 
Reached. — Where  the  judgment  debtor 
in  his  answer  alleges  that  before  the 
commencement  of  the  suit  he  assigned 
the  fund  which  the  plaintiff  seeks  to 
reach  in  trust  for  the  purpose  of  com- 
promising a  suit  against  him,  the  trus- 
tee and  the  cestui  que  trust  should  be 
brought  in  as  parties  defendant.  Helm 
V.  Hardin,  2  B.  Mon.  (Ky.)  231. 

In  a  suit  by  a  judgment  creditor  in 
behalf  of  himself  and  other  lienors  to 
enforce  the  payment  of  his  judgment 
out  of  land  of  the  debtor,  one  to  whom 
the  land  was  granted  subject  to  the 
lien  of  the  complainants'  judgment  is 
a  proper  and  necessary  party.  Pres- 
ton V.  Aston,  85  Va.  104. 

Assignee  in  Bankruptcy. — Where  the 
debtor  has  been  declared  a  bankrupt, 
the  assignee  in  bankruptcy  is  a  neces- 
sary party  to  a  suit  of  a  judgment 
creditor  to  subject  equitable  assets  of 
the  debtor,  which  the  assignee  in 
bankruptcy  neglected  for  an  unreason- 
able length  of  time  to  pursue.  Rugely 
V.  Robinson,  10  Ala.  702,  19  Ala.  404. 
See  also  Storm  v.  Davenport,  i  Sandf, 
Ch.  (N.  Y.)   135,  and   Lowry  t-.   Mor- 
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hardly  necessary  to  say,  is  a  proper  and  necessary  party ;  and 
where  there  is  more  than  one  judgment  debtor  all  of  them 
are  necessary  parties;*  unless  the  debtor  proposed  to  be  omitted 


rison,  ii  Paige  (N.  Y.)  327,  wherein 
it  is  determined  that  where,  pending 
a  creditors'  bill,  proceedings  in  bank- 
ruptcy against  the  debtor  are  instituted 
and  he  makes  a  transfer  of  his  prop- 
erty to  an  assignee,  the  assignee  should 
be  brought  in  as  a  party. 

A  Trustee  who  holds  the  legal  title 
to  land  which  is  sought  to  be  reached 
by  a  general  creditors'  bill  is  a  neces- 
sary party,  and  no  decree  for  the  sale 
of  the  land  can  be  made  unless  he  is  a 
party.  Bilmyer  v.  Sherman,  23  W. 
Va.  656. 

Leave  of  Court  to  Make  Receiver  Party 
Defendant.  —  Where  the  judgment 
debtor  has  made  a  fraudulent  assign- 
ment for  the  benefit  of  creditors,  and 
one  claiming  a  mechanic's  lien  has,  by 
fraudulent  proceedings,  had  a  receiver 
appointed,  such  receiver  shpuld  not  be 
made  a  party  defendant  to  a  creditors' 
bill  without  leave  of  the  court  that  ap- 
pointed him.  Martin  xk  Atchison,  2 
Idaho  590. 

Executor  In  Dual  Capacity. — Where 
legatees  bring  a  suit  as  creditors  to 
subject  the  interest  to  which  their  tes- 
tator was  entitled  under  the  will  of  an- 
other testator,  and  the  executor  of  the 
plaintiffs'  testator  is  the  administrator 
d'^  bonis  non  c.  t.  a.  of  the  testator  who 
died  first,  since  the  executor  cannot 
sue  himself  as  administrator  de  bonis 
non,  and  since  the  plaintiflFs,  if  entitled 
to  maintain  the  action  at  all,  may  call 
for  the  construction  of  the  will  of  the 
testator  who  died  first,  the  executor  of 
the  plaintiffs'  testator  should  be  made 
a  party  defendant,  not  only  in  his  ca- 
pacity as  such  executor,  but  also  as  ad- 
ministrator de  bonis  non  c.  t.  a.  Fisher 
V.  Hubbell,  7  Lans.  (N.  Y.)  481,  65 
Barb.  (N.  Y.)  74. 

Action  by  Drawee  against  Drawer  of 
Order.  —  Where  a  creditors'  bill  is 
brought  by  the  drawee  in  an  order 
against  the  maker,  there  is  no  ne- 
cessity of  making  the  person  in 
whose  favor  the  order  is  drawn,  a 
party.  Stone  v.  Anderson,  26  N.  H. 
506. 

Tlie  State. — In  Miers  v.  Zanesville, 
etc.,  Turnpike  Co.,  11  Ohio  273,  the 
state  was  a  subscriber  to  the  stock  of  a 
corporation,  and  it  was  held  that  the 
state   should   not   have   been   made   a 


party,  and  that  it  would  have  been  suf- 
ficient to  allege  simply  the  inability 
to  make  the  state  a  party. 

A  Municipal  Corporation  which  is  in- 
debted to  the  judgment  debtor  may 
be  made  a  party  defendant.  Hinsdale 
Doyle  Granite  Co.  v.  Tilley,  10  Biss. 
(U.  S.)  572.  See  also  Pendleton  v, 
Perkins,  49  Mo.  565. 

In  Lyell  v.  St.  Clair  County,  3  Mc- 
Lean (U.  S.)  580,  it  was  held  that,  un- 
der a  Michigan  statute  authorizing 
and  regulating  creditors'  bills,  which 
placed  suits  against  counties  on  the 
same  footing  as  those  against  individ- 
uals, a  creditors'  bill  might  be  filed 
against  the  supervisors  of  a  county. 

But  in  Boalt  v.  Williams  County,  18 
Ohio  13,  it  was  determined  that  a  stat- 
ute (Ohio  Ch.  Act,  §  16),  authorizing 
a  creditors'  bill  to  be  maintained, 
whenever  an  execution  against  any 
person  should  be  returned  unsatisfied, 
etc.,  did  not  authorize  such  a  bill 
where  the  execution  which  remained 
unsatisfied  was  one  against  a  county. 
Said  the  court:  "Whether  we  look  at 
the  policy  likely  to  influence  the  ac- 
tion of  the  legislature  upon  this  sub- 
j'ect,  or  the  principle  which  ought  to 
govern  this  court  in  the  exercise  of  its 
general  cha:ncery  powers,  the  same 
result  will  be  arrived  at  in  the  present 
case." 

A  Decree  upon  the  Merits  of  the  bill 
cannot  be  rendered  when  there  is 
an  omission  to  join  a  necessary 
party.  Rugely  v.  Robinson,  10  Ala. 
702. 

See  also  Darrington  v.  Borland,  3 
Port.  (Ala.)  9,  wherein  it  was  deter- 
mined that  an  interlocutory  decree 
ordering  an  account  before  the  master 
was  premature,  because  of  the  failure 
to  appoint  a  guardian  ad  litem  for 
minor  defendants. 

1.  Besley  v.  Lawrence,  11  Paige 
(N.  Y.)  581 ;  Swan  Land,  etc.,  Co.  v. 
Frank,  148  U.  S.  603. 

In  the  latter  case  it  was  held  that  a 
corporation  was  a  necessary  party  de- 
fendant to  a  bill  to  reach  assets  of  the 
corporation  which  had  been  distrib- 
uted among  its  stockholders. 

See  also  Wallace  r.  Eaton,  5  How. 
Pr.  (N.  Y.  Supreme  Ct.)  99,  3  Code 
Rep.  (N.  Y.)   161,  wherein  the  judg- 
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merit  debtor  was  iield  to  be  a  neces- 
sary party  to  a  suit  brought  to  remove 
an  assignee  and  to  have  a  receiver 
appointed. 

As  to  the  joinder  of  all  debtors,  see 
the  following  cases :  Thomas  v. 
Adams,  30  111.  37;  Rankin  v.  Roths- 
child, 78  Mich.  10;  Van  Cleef  v. 
Sickles,  5  Paige  (N.  Y.)  ^05;  Brad- 
ner  v.  Holland,  33  Hun  (N.  Y.)  288, 
follotving  Child  v.  Brace,  4  Paige  (N. 
Y.)  309;  Fox  V.  Moyer,  54  N.  Y.  125 ; 
Wilson  V.  Dale,  5  Ind.   163. 

Ownership  of  Property  in  Severalty. — 
The  fact  that  the  judgment  debtors 
own  the  property  sought  to  be  reached 
in  severalty  is  no  reason  why  they 
should  not  be  joined  as  defendants. 
Bradner  v.  Holland,  33  Hun  (N.  Y.) 
288. 

Drawer  and  Indorser  of  Note. — A 
creditor  who  has  recovered  separate 
judgments  against  the  drawer  and  in- 
dorser of  a  note,  need  not  file  his  bill 
against  them  jointly,  after  the  return 
of  the  executions  unsatisfied  as  to 
both.  Austin  v.  Figueira,  7  Paige 
(N.  Y.)  56. 

In  Shenandoah  Valley  Nat.  Bank  v. 
Bates,  20  W.  Va.  210,  the  original 
debt  of  the  plaintiff  was  a  note,  and 
the  liability  of  the  maker  and  in- 
dorsers  was  several  and  in  the  order 
in  which  the  name  of  each  was  given. 
It  was  held  that  in  a  suit  in  which  the 
plaintiff  sought  to  reach  the  property 
of  the  last  indorser,  as  it  was  neces- 
sary to  make  the  maker  and  all  the 
preceding  indorsers,  or  their  repre- 
sentatives, parties  defendant,  it  neces- 
sarily followed  that  all  the  several 
creditors  of  the  respective  defendants 
who  had  obtained  judgments  against 
any  of  them,  should  also  be  made  par- 
ties, in  order  that  the  liens  against 
such  defendants  might  be  ascertained, 
and  the  priority  of  the  plaintiff's  judg- 
ment fixed  as  between  the  plaintiflF 
and  the  other  judgment  creditors  of 
their  common  debtor. 

Statute  Authorizing  Release  of  One  of 
Joint  Obligors.  —  Under  Code  Va.,  § 
2856  et  seq.,  providing  that  a  creditor 
may  compound  or  compromise  with  any 
joint  contractor,  or  coobligor,  and  re- 
lease him  from  any  liability  on  his 
contract  or  obligation,  without  im- 
pairing the  contract  as  to  the  other 
joint  contractors,  or  coobligors,  a 
creditors'  bill  may  be  maintained 
against  the  obligors  who  have  not 
been   released,  without  joining  those 


whom  the  creditor  has  released.   Penn 
V.  Bahnson,  89  Va.  253, 

Defendant  Not  Served  with  Process  in 
Action  at  Law. — Where  a  judgment  is 
rendered  against  the  makers  and  in- 
dorsers of  a  note,  the  indorsers  are 
entitled  to  have  the  makers  made  par- 
ties to  a  defendant  creditor's  bill,  un- 
less they  are  wholly  irresponsible  and 
destitute  of  property,  so  that  they  may 
be  charged  with  the  payment  of  the 
whole  debt  in  the  first  instance,  al- 
though one'  of  the  makers  was  not 
served  with  process  in  the  action  at 
law.  Van  Cleef  v.  Sickles,  5  Paige 
(N.  Y.)505. 

Allegations  Excusing  Nonjoinder  of 
Joint  Debtor.  —  An  allegation  of  the 
complainant,  that,  from  the  informa- 
tion he  had  obtained  and  the  advice 
of  his  counsel  thereon,  he  was  afraid 
he  should  have  to  pay  costs  if  he  made 
certain  of  the  joint  debtors  parties  de- 
fendant, is  not  equivalent  to  an  allega- 
tion that  such  debtors  are  wholly  irre- 
sponsible and  destitute  of  property,  and 
does  not  justify  the  complainant  in  fail- 
ing to  make  them  parties  defendant. 
The  fact  that  such  debtors  are  wholly 
destitute  of  property  should  be  dis- 
tinctly averred  in  the  bill,  either  posi- 
tively or  upon  the  plaintiff's  informa- 
tion and  belief,  so  that  the  adverse 
party  may  take  issue  thereon,  if  he 
thinks  proper  to  do  so,  in  his  plead- 
ing or  answer.  Van  Cleef  v.  Sickles,  . 
1;  Paige  (N.  Y.)  505,  reversing  2  Edw. 
Ch.  (N.  Y.)  392. 

Primary  I^iability  of  One  Debtor. — 
A  general  averment  that  the  defendant 
is  primarily  liable  for  the  payment  of 
the  obligations  upon  which  the  judg- 
ment was  recovered,  is  too  indefinite 
to  excuse  the  plaintiflF  from  making 
the  other  judgment  debtors  parties. 
Strange  v.  Longley,  3  Barb.  Ch.  (N. 
Y.)  650. 

Order  Opening  Judgment  as  to  One 
Defendant. — Where  an  action  is  brought 
against  joint  debtors,  and  judgment  is 
recovered  without  process  being  served 
upon  one  of  them,  and  he  subsequently 
obtains  an  order  opening  the  judgment 
and  letting  him  in  to  defend  the  action, 
and  providing  that  such  order  should 
in  no  manner  estop  the  plaintiffs  from 
taking  any  proceedings  against  the 
other  defendants  for  the  purpose  of 
collecting  the  judgment,  the  plaintiffs 
may  file  a  creditors'  bill  against  the 
defendants  as  to  whom  the  judgment 
was  permitted  to  stand,  without  join- 
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is  insolvent.* 

b.  Suits  to  Set  Aside  FkAUDULENT  Conveyances. — The 
Debtor  is  an  indispensable  party  defendant  to  a  suit  to  set  aside 
fraudulent  conveyances.^ 


ing  the  other  defendant.    Commercial 
Bank  v.  Meach,  7  Paige  (N.  Y.)  448. 

1.  Wilson  V.  Dale,  5  Ind.  163;  Wil- 
liams V.  Hubbard,  i  Mich.  446;  Rankin 
V.  Rothschild,  78  Mich.  10;  Van  Cleef 
V.  Sickles,  5  Paige  (N.  Y.)  505; 
Blackett  v.  Laimbeer,  i  Sandf.  Ch.  (N. 
Y.)  ^66;  Austin  v.  Figueira,  7  Paige 
(N.  Y.)  56. 

See  also  Union  Nat.  Bank  v.  War- 
ner, 12  Hun  (N.  Y.)  306,  wherein  it 
was  determined,  in  an  action  to  set 
aside  a  fraudulent  conveyance  of  indi- 
vidual property  made  by  one  of  two 
joint  debtors,  that  the  other  joint 
debtor,  against  whom  the  creditor  had 
exhausted  all  his  legal  remedies,  was 
not  a  necessary  party,  following 
Fox  V.  Moyer,  54  N.  Y.  125,  a  case 
in  which  the  plaintiff  had  issued  an 
execution  against  both  judgment  debt- 
ors, to  the  sheriff  of  the  county  where 
they  resided,  which  had  been  returned 
unsatisfied.  It  was  held  that  the  cred- 
itor might  sue  to  set  aside  a  fraudulent 
conveyance  made  by  one  of  the  debt- 
ors without  joining  the  other  debtor, 
without  regard  to  the  solvency  or  in- 
solvency of  the  latter. 

2.  Harris  v.  Moore,  72  Ala.  507 ;  Al- 
len V.  Tritch,  5  Colo.  222,  follotued  in 
McPhee  v.  O'Rourke,  10  Colo.  301 ; 
Stephens  v.  Whitehead,  75  Ga.  294; 
Spear  v.  Campbell,  5  111.  424. 

Robinson  v.  Davis,  11  N.  J.  Eq.302, 
wherein  the  object  of  the  bill  was  to 
vacate  and  enjoin  the  enforcement  of 
a  decree  foreclosing  a  mortgage  which 
had  been  paid  and  fraudulently  kept 
on  foot  for  the  purpose  of  defrauding 
creditors. 

Hunt  V.  Field,  9  N.  J.  Eq.  36,  where- 
in the  bill  was  filed,  by  an  attaching 
creditor,  to  avoid  a  fraudulent  disposi- 
tion of  the  property  attached. 

Hammond  v.  Hudson  River  Iron, 
etc.,  Co.,  20  Barb.  (N.  Y.)  378,  wherein 
the  debtor  had  an  interest  in  the  prop- 
erty assigned,  the  same  having  been 
transferred  as  security  only.  Shaver 
f.  Brainard,  29  Barb.  (N.  Y.)  25. 

Allison  V.  Weller,  66  N.  Y.  614,  af- 
firmed in  6  Thomp.  &  C.  (N.  Y.)  291, 
3  Hun  (N.  Y.)  608,  and  Palen  v.  Bush- 
nell,  18  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
301,  in  which  three  cases  the  judgment 


debtors  were  held  to  be  necessary  par- 
ties defendant  in  suits  by  receivers 
appointed  in  supplementary  proceed- 
ings. 

Miller  v.  Hall,  70  N.  Y.  250,  affirtned 
40  N.  Y.  Super.  Ct.  262,  wherein  it 
was  determined  that  the  judgment 
debtor  is  a  necessary  party  defendant 
to  an  action  to  reach  the  proceeds  of  a 
mortgage  fraudulently  assigned.  Ty- 
ler V.  Hamblin,  11  Heisk.  (Tenn.)  152. 

Birdwell  v.  Butler,  13  Tex.  338, 
wherein  it  was  held  that  the  fraudulent 
grantor  was  jointly  liable  for  costs  with 
the  fraudulent  grantee,  although  the 
former  disclaimed  ownership,  and,  on 
that  ground,  asked  that  the  suit  as  to 
him  be  dismissed. 

Reasons  for  Requiring  Joinder  of 
Debtor. — In  Spear  v.  Campbell,  5  111. 
424,  the  necessity  for  making  the  judg- 
ment debtor  a  party  is  explained  in  the 
following  language:  "He  might  be  in- 
terested in  sustaining  the  conveyance 
which  he  had  made,  and  he  certainly 
should  be  allowed  the  privilege  of  in- 
sisting and  proving  that  it  was  made  in 
good  faith,  for  a  valuable  considera- 
tion, and  without  any  design  to  defraud 
the  complainants,  or  hinder  or  delay 
them  in  the  collection  of  their  debts. 
A  decree  invalidating  his  conveyance 
might  result  in  an  eviction  of  his 
grantee,  who  would  turn  upon  him  and 
seek  to  make  him  liable  for  the  failure 
of  title.  Such  a  decree,  made  in  a  pro- 
ceeding to  which  he  was  not  in  any 
manner  a  party,  and  of  which  he  had 
no  notice,  actual  or  constructive,  might 
be  productive  of  gross  and  glaring  in- 
justice. In  every  point  of  view,  we  are 
clearly  of  the  opinion  that  the  judg- 
ment debtor  was  not  only  a  necessary 
but  an  indispensable  party." 

But  see,  contra,  Taylor  v.  Webb,  54 
Miss.  36,  wherein  the  court  says:  "It 
is  said  in  some  of  the  cases  that  the 
fraudulent  grantor  should  be  joined, 
because  it  is  his  conduct  that  is  to  be 
investigated  ;  but  the  object  of  the  pro- 
ceeding is  to  reach  property,  not  char- 
acter, and  however  valuable  the  latter 
may  be  in  another  forum,  and  a  differ- 
ent form  of  action,  it  is  not  perceived 
how  the  assailment  of  it  can  entitle  the 
party  to  be  heard  in  j^  proceeding  like 
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The  Fraudulent  Grantee,  when  the  title  still  remains  in  him,  is  a 
necessary  party  defendant }  and  unless  he  is  impleaded  the  bill 
will  not  operate  as  constructive  notice  to  a  ^nvc\i3.str  pendente  lite. ^ 

After  Fraudulent  Grantee  has  Conveyed  to  Others.  —  Accord- 
ing to  the  weight  of  authority,  the  fraudulent  grantee, 
after  he  has  conveyed  the  premises  to  others,  is  not  a  nec- 
essary party,  although  it  is  not  improper   to   join    him,^   but   his 


this.  The  truth  is,  that  it  is  a  proceed- 
ing in  rem;  and  while  the  complainant 
may,  if  he  chooses  to  do  so,  join  as  de- 
fendants all  who  are  connected  with 
the  property  or  the  transactions  to  be 
investigated,  he  is  only  compelled  to 
join  those  in  whom  the  legal  title  rests, 
or  those  who  have  a  beneficial  interest 
to  be  aflfected."  Citing  Smith  v. 
Grim,  26  Pa.  St.  95;  Dockray  v.  Ma- 
son, 48  Me.  178;  Merry  v.  Fremon,  44 
Mo.  518;  Cornell  v.  Radway,  22  Wis. 
260,  and  disapproving  Gaylords  v. 
Kelshaw,  i  Wall.  (U.  S.)  81. 

See  also  Wallace  v.  Eaton,  5  How. 
Pr.  (N.  Y.  Supreme  Ct.)  99,  3  Code 
Rep.  (N.  Y.)  161,  from  which  it  would 
seem  that  where  a  suit  is  brought 
against  the  grantees  in  a  fraudulent 
conveyance,  and  no  other  relief  is 
sought  than  to  have  the  conveyance 
declared  fraudulent,  and  to  compel  the 
grantees  to  account  for  the  property 
received  by  them,  the  debtor  is  not  a 
necessary  party. 

Joint  Debtors. — Defendants  who  were 
partners  and  joint  debtors,  and  who 
were  actuated  by  a  common  purpose 
with  respect  to  the  disposition  of  their 
property,  joint  and  several,  may  be 
joined  as  parties  defendant.  Royer 
Wheel  Co.  v.  Fielding,  61  How.  Pr. 
(N.  Y.  Supreme  Ct.)  437,  a-ffirmed  sub 
no7n.  Roger  Wheel  Co.  v.  Fielding,  18 
N.  Y.  Wkly.  Dig.  409. 

Under  Civ.  Code  La.,  arts.  1972,  1975, 
the  debtor  is  a  necessary  party  to  a 
revocatory  action  unless  the  complain- 
ing creditor  has  obtained  judgment 
against  the  debtor.  Block  v.  Marks, 
47  La.  Ann.  107. 

1.  Weightman  v.  Hatch,  17  111.  281 ; 
Chicago,  etc..  Bridge  Co.  v.  Fowler, 
55  Kan.  17;  Jackman  v.  Robinson,  64 
Mo.  289;  Allison  v.  Weller,  66  N.  Y. 
'  61^,  affirming  6  Thomp.  &  C.  (N.  Y.) 
291,  3  Hun  (N.  Y.)  608;  Edmeston  v. 
Lyde,  i  Paige  (N.  Y.)  637,  wherein 
it  is  said,  that  "  a  decree  against  the 
fraudulent  assignor  would  not  *  *  * 
give  any  right  to  the  property  in  the 
hands  of  the  assignee." 


Gray  v.  Schenck,  4  N.  Y.  460, 
wherein  Gardiner,  J.,  says:  "Upon 
the  ordinary  principles  upon  which 
justice  is  administered  in  courts  of 
equity,  he  could  not  be  convicted  of 
a  fraud,  or  deprived  of  his  property, 
without  actual  or  constructive  notice 
of  the  suit,  and  an  opportunity  of 
making  his  defense.  Any  exception 
to  a  rule  so  manifestly  just  must  be 
established  by  the  complainant,  as 
the  legal  presumption  would  be 
against  it." 

See  also  McCutchen  v,  Pigue,  4 
Heisk.  (Tenn.)  565,  wherein  the  heir 
of  a  deceased  grantee  was  made  a 
party  defendant. 

See,  contra,  Sockman  v.  Sockman, 
18  Ohio  366,  wherein  the  court  says: 
"  A  judgment  creditor  may  proceed 
in  chancery  when  a  deed  is  resting 
upon  the  title  of  the  debtor,  as 
well  as  for  other  causes.  And  if, 
by  his  bill,  he  preserjts  a  case  which 
the  court  will  recognize  as  sufficient, 
if  any  party,  even  the  judgment  debtor 
alone,  is  before  the  court,  jurisdiction 
is  acquired  over  the  subject-matter 
and  over  the  defendant;  and  a  decree 
ordering  a  sale  in  aid  of  a  judgment  at 
law  is  not  void,  so  that  it  can  be  im- 
peached collaterally.  It  will  operate, 
to  some  extent,  to  support  the  con- 
veyance which  it  directs ;  and  such 
conveyance  will  be  good  till  a  better 
title  is  shown;  it  will  at  least  be  good 
against  a  fraudulent  conveyance."' 

The  Administrator  of  a  Fraudulent 
Grantee  has  no  interest  in  the  land 
conveyed  and  is  not  a  necessary  party, 
and  where  land  descended  to  an  only 
child  it  was  sufficient  to  make  him  a 
party  defendant.  McCutchen  v.  Pigue, 
4  Heisk.  (Tenn.)  565. 

2.  Miller  v.  Sherry,  2  Wall.  (U.  S.) 
237,  citing  Carr  v.  Callaghan,  3  Litt. 

(Ky.)  365- 

3.  Stout  V.  Stout,  77  Ind.  537;  Wal- 
ter V.  Riehl,  38  Md.  211;  Jackman 
V.  Robinson,  64  Mo.  289;  Randolph 
V.  Daly,  16  N.  J.  Eq.  313  ;  Whitney  v. 
Robbins,  17  N.  J.  Eq.  360;  Jessup   v. 
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grantee  is  a  necessary  party.* 

All  Participants  in  Fraud. — And,  in,  general,  all  participants  in  the 
fraud  of  the  debtor  are  proper  parties  defendant,  and  cases  are 
not  wanting  wherein  it  was  held  that  they  are  necessary  parties 
defendant.* 


Hulse,  29  Barb.  (N.  Y.)  539;  Pullman 
V.  Stebbins,  51  Fed.  Rep.  10. 

Herzog  v.  Weiler,  24  W.  Va.  199,  a 
case  where  the  conveyance  by  the 
grantee  was  made  pursuant  to  a  fraud- 
ulent scheme  to  put  the  property  be- 
yond the  reach  of  creditors ;  the  court 
saying:  "The  rule  is  undeviating,  that 
no  person  need  be  joined  in  a  suit  in 
equity,  either  as  plaintiff  or  defendant, 
upon  the  ground  merely  of  having 
been  a  party  to  the  contract  or  trans- 
action, if  he  is  no  longer  interested  in 
the  controversy,"  citing  Scott  v.  Lud- 
ington,  14  W    Va.  387. 

But  see  Ward  v.  Hollins,  14  Md.  167, 
wherein  the  court  says  :  "All  parties  to 
the  deed  are  necessary  and  proper  par- 
ties to  this  cause,  without  whom  no 
valid  decree  can  be  passed." 

The  Immediate  Grantor  of  an  inno- 
cent purchaser  should  be  made  a  party 
to  the  suit,  because,  unless  such  grantor 
is  made  a  party,  he  will  not  be  bound 
by  the  decree,  and  may,  notwithstand- 
ing a  revocation  of  the  conveyances, 
recover  the  unpaid  purchase  price  from 
the  innocent  purchaser.  Winans  v. 
Graves,  43  N.  J.  Eq.  263. 

Persons  in  the  Possession  of  Property. — 
Where  the  object  of  the  bill  is  to  set 
aside  a  collusive  and  fraudulent  judg- 
ment, constables  who  have  personal 
property  in  their  possession,  upon 
which  they  have  levied  executions, 
may  be  made  parties  defendant,  al- 
though no  personal  decree  is  sought 
against  them.  Buckner  xk  Abrahams, 
3  Tenn.  Ch.  346. 

Third  Persons  Having  Interest  In  the 
Property. — To  a  bill  to  set  aside  a  fraud- 
ulent assignment  of  a  lease,  one  who  is 
interested  with  the  judgment  debtor  as 
an  owner  of  the  lease  is  a  necessary 
party.  Remsen  v.  Hay,  2  Edw.  Ch. 
(N.Y.)544. 

1.  Redden  v.  Potter,  16  111.  App. 
265 ;  Low  V.  Pratt,  53  111.  438 ;  Potter 
V.  Stevens,'  40  Mo.  229;  Sage  v. 
Mosher,  28  Barb.  (N.  Y.)  287;  Bre- 
vard V.  Summar,  2  Heisk.  (Tenn.)  97; 
Winslow  V.  Dousman,  18  Wis.  456. 

But  see,  contra,  Bryant  v.  Young,  21 
Ala.  264,  holding  that  a  bona  fide  pur- 


chaser from  a  fraudulent  grantee  need 
not  be  made  a  party  defendant ;  and 
Thornberry  v.  Baxter,  24  Ark.  76,  in 
which  case  the  object  of  the  bill  was 
to  set  aside  a  fraudulent  deed  of  trust. 
It  was  held  that  where  the  creditors 
elect  to  subject  the  proceeds  of  sales 
made  by  the  trustee  instead  of  the 
property  sold,  it  is  not  necessary  to 
join  the  trustee's  grantees  as  parties 
defendant. 

Purchasers  Pendente  Lite. — Grantfees 
of  a  fraudulent  grantee,  who  have  pur- 
chased pending  the  suit,  need  not  be 
made  parties,  as  they  are  in  no  better 
condition  than  those  under  whom 
they  claim,  and  to  make  them  parties 
would  result  in  interminable  delay. 
Schaferman  v.  O'Brien,  28  Md.  565; 
Price  V.  Thrash,  30  Gratt.  (Va.)  515. 
See  also  Morton  v.  New  Orleans,  etc., 
R.  Co.,  79  Ala.  590. 

2.  Doherty  v.  Holliday,  137  Ind.  282, 
wherein  it  was  considered  proper  to 
join  with  the  debtor  one  who  had  col- 
luded with  the  debtor. 

Ward  V.  Hollins,  14  Md.  158,  where- 
in it  was  held  that  all  parties  to  the 
fraudulent  deed  were  not  only  proper 
but  necessary  parties  to  the  bill,  and 
that  without  them  no  valid  decree 
could  be  rendered. 

Snodgrass  v.  Andrews,  30  Miss.  472, 
wherein  it  is  laid  down  broadly  that 
every  one  connected  with  the  fraudu- 
lent transaction  may  be  made  a  party 
defendant,  citing  Butler  v.  Spann,  27 
Miss.  234;  Robinson  v.  Davis,  ir  N.  J. 
Eq.  302;  Randolph  v.  Daly,  16  N.  J. 
Eq.  313;  in  which  last  case  it  was  al- 
leged that  the  judgment  debtor  and 
his  wife  conveyed  land  to  a  third  per- 
son, who  reconveyed  it  to  the  wife,  and 
that  the  wife  thereupon  conveyed  it  to 
the  judgment  debtor's  father,  in  whom 
the  legal  title  was  at  the  time  of  the 
filing  of  the  bill.  It  was  held  that  the 
wife  was  a  proper  party. 

Boyd  V.  Hoyt,  5  Paige  (N.  Y.)  65, 
is  authority  for  the  proposition  that 
every  person  in  any  degree  participat- 
ing in  the  fraudulent  transfer  of  the 
debtor's  property  should  be  united  in 
the  suit. 
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Mortgagees  of  property  fraudulently  conveyed,  according  to  the 
weight  of  authority,  need  not  be  made  parties  defendant.* 


See  further  Bank  of  British  North 
America  -'.  Suydam,  6  How.  Pr.  (N. 
Y.  Supreme  Ct.)  379,  authorizing  the 
joinder  as  parties  defendant  of  all  per- 
sons as  to  whom  a  fraudulent  combi- 
nation is  alleged,  folloiving  Brady  v. 
McCosker,  i  N.  Y.  221 ;  National 
Broadway  Bank  v.  Yuengling,  58 
Hun  (N.  Y.)  474,  wherein  it  was 
determined  that  to  an  action  to 
set  aside  a  conveyance,  made  pursuant 
to  an  agreement  between  the  debtor, 
certain  creditors  of  the  debtor,  and 
others,  all  parties  to  such  ari  agree- 
ment should  be  made  parties  defend- 
ant; and  Hammond  v.  Hudson  River 
Iron,  etc.,  Co.,  20  Barb.  (N.  Y.)  378, 
■wherein  it  was  held  that  parties  who 
are  charged  with  fraudulent  and  unlaw- 
ful acts,  and  with  efforts  to  hinder  and 
delay  the  plaintiffs  in  the  collection  of 
their  debts,  are  proper  parties,  inde- 
pendently of  any  claim  that  they  may 
set  up  as  owners  of  the  property 
sought  to  be  reached. 

Partner  of  Fraudulent  Grantor. — 
Where  the  sole  object  of  the  bill  is  to 
have  the  individual  property  of  a  part- 
ner, 'which  he  is  alleged  to  have  con- 
veyed in  fraud  of  creditors,  applied  in 
satisfaction  of  a  judgment  against  the 
firm,  and  no  fraud  or  concealment  of 
the  property  is  imputed  to  the  other 
partner,  no  discovery  is  sought  from 
him  and  no  relief  is  imputed  or  held 
against  him,  he  is  neither  a  necessary 
nor  a  proper  party.  Randolph  v.  Daly, 
16  N.  J.  Eq.  313. 

Purcbaser  in  Behalf  of  Debtor  at 
Execution  Sale. — Where  land  of  the 
debtor  is  sold  under  an  execution,  and 
bid  in  for  the  benefit  of  the  debtor  by  one 
who  has  made  advances  to  the  debtor, 
such  person  is  not  a  necessary  party 
to  a  suit  by  a  judgment  creditor  who 
had  issued  an  execution  without  avail. 
Edmestont'.  Lyde,  i  Paige  (N.  Y.)637. 

Attorney  Participating  in  Fraud. — "In 
cases  of  this  nature,  if  any  charge  of 
fraud  is  made  in  which  the  attorney 
participated,  and  such  participation  is 
set  up  in  the  bill,  the  attorney  may 
properly  be  made  a  party,  although 
he  may  not  be  a  necessary  party." 
Sweet  t'.  Converse,  88  Mich.  i. 

In  Louisiana,  creditors  who  are 
charged  to  have  combined  with  the 
defendant  to  secure  a  fraudulent  pref- 


erence, by  suffering  judgment  by  de- 
fault against  the  debtor  in  attachment 
suits,  may  be  joined  as  parties  de- 
fendant. Block  V.  Marks,  47  La.  Ann. 
107. 

1.  In  Venable  v.  U.  S.  Bank,  2  Pet, 
(U.  S.)  107,  it  was  determined  that  a 
mortgagee  holding  a  mortgage  on 
property  fraudulently  conveyed,  which 
was  made  before  the  execution  of  the 
fraudulent  conveyance,  was  not  a 
necessary  party  to  a  bill  which  did  not 
attack  the  mortgage,  and  that  the 
court  had  power,  without  the  mort- 
gagee being  brought  in  as  a  party,  to 
render  ,.  decree  which  did  not  au- 
thorize any  sale  of  the  property,  but 
merely  removed  out  of  the  way  the 
fraudulent  conveyance  which  obstruct- 
ed a  sale  at  law  under  the  judgment 
and  levy. 

In  Walters.  Riehl,  38  Md.  211,  it 
was  determined  that  a  mortgagee 
whose  debt  was  not  due  was  not 
a  necessary  party,  and  that  a  clause  in 
the  decree  that  the  trustee  should  con- 
vey the  property  to  the  purchaser  free 
from  all  claims  of  parties  to  the  cause, 
"and  those  claiming  by,  from,  or  un- 
der them,  or  either  of  them,"  did  not 
affect  the  interests  of  any  one  not  a 
party  to  the  suit.  But  it  was  left  un- 
determined whether  or  not,  under 
some  circumstances,  the  mortgagee  is 
an  indispensable  party. 

See  also  Trego  v.  Skinner,  42  Md. 
426,  wherein  land  had  been  purchased 
with  the  debtor's  money  in  the  name 
of  another,  and  the  grantee  had  mort- 
gaged the  premises.  It  was  determined 
that,  as  the  validity  of  the  mortgage 
was  not  attacked,  the  mortgagee  was 
not  a  necessary  party. 

But  see  LeDuc  v.  Brandt,  no 
N.  Car.  289,  and  Hinson  v.  Adrian, 
86  N.  Car.  61 ;  the  latter  case  holding 
that  all  prior  incumbrancers  must  be 
made  parties.  It  was  held  that*  all 
creditors  having  liens  upon  the  prop- 
erty were  entitled  to  be  heard  and 
have  their  liens  protected. 

See  further  Voorhees  v.  Reford,  14 
N.  J.  Eq.  155,  wherein  the  object  of  the 
bill  was  to  declare  property  fraudu- 
lently conveyed  to  be  subject  to  the 
lien  of  attaching  creditors. 

There  Is  No  Impropriety  in  making  a 
mortgagee  who  has  a  junior  mortgage 


5  Encyc.  PI.  &  Pr.— 35 
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Joinder  of  Two  or  More  Grantees. — It  is  well  settled  that  where  there 
is  a  common  plan  for  the  commission  of  fraud,  and  in  pursuance 
of  this  common  design  individual  conspirators  take  deeds  in  sever- 
alty, all  the  parties  to  the  scheme  .ire  proper  parties  to  an  action  to 
undo  the  wrong  accomplished  }  and.  according  to  the  weight  of 
authority,  the  grantees  in  several  and  distinct  conveyances  may  be 
joined,  although  no  conspiracy  or  common  purpose  to  defraud 
creditors  is  alleged  to  have  existed  among  them.^ 


a  party  defendant.  Manchester  -'.  M'c- 
Kee,  9  111.  511;  Walter  z-.  Riehl,  38 
Md.  211. 

1.  Planters',  etc.,  Bank  v.  Walker,  7 
Ala.  926;  Stephens  t'.  Whitehead,  75 
Ga.  294;  Bobb  f.  Bobb,  8  Mo.  App. 
257;  Watts  T'.  Wilcox  (Supreme  Ct.), 
13  N.  Y.  Supp.  492 ;  Fellows  v.  Fel- 
lows, 4  Cow.  (N.  Y.)  682,  15  Am.  Dec. 
413;  Brinkerhoff  v.  Brown,  6  Johns. 
Ch.  (N.  Y.)  139;  America  Bank  v. 
Pollock,  4  Edw.  Ch.  (N.  Y.)  215; 
Com.  V.  Drake,  81  Va.  305;  Almond 
V.  Wilson,  75  Va.  613. 

In  Fellows  v.  Fellows,  4  Cow.  (N. 
Y.)  682,  Sutherland,  J.,  says  :  "  If  all  the 
parties  to  a  fraudulent  transaction  like 
this  cannot  be  called  to  an  account  in 
one  suit,  it  is  in  the  power  of  dishon- 
est debtors,  by  a  distribution  of  their 
property  in  minute  portions  amonp^ 
their  relations  and  friends,  to  defraud 
their  creditors  and  set  them  at  defiance 
with  impunity.  The  expense  and  de- 
lay of  separate  suits  would  render 
their  prosecution  worse  than  useless 
for  all  purposes  of  indemnity  or  re- 
lief. The  establishment  of  such  a 
doctrine  would  be  most  mischievous, 
and  I  am  persuaded  that  it  has  as  little 
foundation  in  authority,  as  it  certainly 
has  in  the  large  and  comprehensive 
principles  of  substantial  justice  and 
■equity." 

See  also  Way  v.  Bragaw,  16  N.J.  Eq. 
213,  wherein  it  was  charged  that  each 
grantee  was  colluding  with  the  debtor 
in  order  to  defraud  his  creditors,  and 
the  complainant  was  permitted  to  join 
the  grantees  in  the  distinct  convey- 
ances, the  court  saying  :  "  The  grounds 
of  suit  are  not  wholly  distinct 
and  unconnected.  They  form  parts 
of  a  series  of  transactions,  or  of  a 
course  of  dealing,  by  which  it  is 
alleged  that  the  debtor  is  seeking  to 
defraud  his  creditors.  They  all  tend 
to  one  end,  the  defeat  of  the  plaintiiT's 
claim,  and,  although  it  is  sought  to 
set  aside  two  distinct  incumbrances, 
they   are    necessarily  connected,    not 


only  in  their  operation  against  the 
complainant's  remedy  at  law,  but  in 
the  relief  which  is  to  be  admin- 
istered.'-' 

See  further  Pullman  v.  Stebbins,  51 
Fed.  Rep.  10;  Bovd  -•.  Hoyt,  5  Paige 
(N.  Y.)  65;  New^York,  etc.,  R.  Co. 
V.  Schuyler,  17  N.  Y.  592;  Chase  v. 
Searles,  45  N.  H.  511;  Hamlin  v. 
Wright,  23  Wis.  491. 

Several  Conveyances  by  Several  Debt- 
ors.— Where  a  judgment  has  been  re- 
covered against  several  judgment  debt- 
ors, and  one  of  them  has  made  a 
fraudulent  conveyance  to  one  grantee, 
and  another  has  made  a  fraudulent 
conveyance  to  another  grantee,  and 
still  another  has  made  a  like  convey- 
ance to  a  third  grantee,  it  is  proper  to 
unite  all  of  these  debtors  and  their 
several  fraudulent  grantees  in  one 
common  bill.  One  judgment  and  one 
object  of  the  bill — the  satisfaction  of  the 
judgment — and  a  common  purpose  to 
defraud  the  creditor,  constitute  a  quite 
sufficient  link  to  take  the  bill  out  of 
the  objection  of  multifariousness. 
Harrison  v.  Hallum,  5  Coldw.  (Tenn.) 

525- 

2.  Planters',  etc.,  Bank  v.  Walker, 
7  Ala.  926;  Allen  z<.  Montgomery 
R.  Co.,  II  Ala,.  437  ;  Lehman  v.  Meyer, 
67  Ala.  396;  Robinson  v.  Springfield 
Co.,  21  Fla.  238;  Bauknight  -'.  Sloan, 
17  Fla.  284;  Trego  v.  Skinner,  42  Md. 
426;  North  %'.  Bradway,  9  Minn.  183; 
Hamilton  v.  Mississippi  College,  52 
Miss.  65;  Waller  v.  Shannon,  53  Miss. 
500;  Donovan  f.  Dunning,  69  Mo.  436; 
Chase  v.  Searles,  4:^  N.  H.  511;  Ran- 
dolph -'.  Daly,  16  N.  J.  Eq.  313;  Red- 
mond t'.  Dana,  3  Bosw.  (N.  Y.)6i^; 
Jacot  T'.  Boyle, '18  How.  Pr.  (N.  Y. 
Supreme  Ct.)  106;  Reed  v.  Stryker,  4 
Abb.  App.  Dec.  (N.  Y.)26,  12  Abb. 
Pr.  (N.  Y.)  47,  reversing  6  Abb.  Pr. 
(N.  Y.)  109. 

Dawson  Bank  v.  Harris,  84  N.  Ci'r. 
206,  wherein  the  court  says  that  "tlie 
essential  unity  of  the  proceeding  con- 
sists   in    the    fact    that    the    debtor's 
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Fraudulent  Purchase  of  Property  in  Name  of  Volunteer. — Where  the  object 
of  the  bill  is  to  reach  property  which  the  debtor  has  purchased 
and  fraudulently  procured  to  be  conveyed  to  a  volunteer,  the 
grantor  is  not  a  necessary  party  ;*  but  it  is  proper  and  advisable 


own  property  is  alone  sought  to  be  ap- 
propriated to  his  OAVn  debt;"  State  v. 
Foot,  27  S.  Car.  340 ;  Williams  v.  Neel, 
10  Rich.  Eq.  (S.  Car.)  338,  73  Am.  Dec. 
94;  Barkley  v.  Barkley,  14  Rich.  Eq. 
(S.  Car.)  12. 

Hamlin  v.  Wright,  23  Wis.  491, 
wherein  the  court  says:  "The  object 
of  such  a  suit  is  to  reach  the  property 
of  the  debtor.  And  the  fact  that  all  the 
grantees  have  become  accessory  to  the 
fraudulent  attempt  of  the  debtor  to 
place  his  property  beyond  his  cred- 
itors' reach,  gives  them  such  a  com- 
mon connection  with  the  subject-mat- 
ter of  the  suit,  that  they  may  be  joined, 
although  the  purchase  of  each  was 
distinct  from  the  others,  and  each  is 
charged  only  with  participating' in  the 
fraud  in  respect  to  his  own  purchase." 
Citing  Blake  v.  Van  Tilborg,  21  Wis. 
672. 

See  also  Chase  v.  Searles,  45  N. 
H.  511,  wherein  the  court  explains, 
that  "the  right  or  claim  of  the  plain- 
tiff is  the  same  in  respect  to  all  the  de- 
fendants, that  is,  *  *  *  he  seeks  to  set 
aside  all  these  conveyances  made  by 
the  same  defendant,  in  order  to  accom- 
plish a  single  object,  viz.,  the  satisfac- 
tion of  his  judgment  out  of  the  prop- 
erty so  conveyed." 

See  further  Waller  v.  Shannon,  53 
Miss.  500.  The  insolvent  debtor  con- 
veyed two  separate  parcels  of  land,  one 
to  his  father-in-law,  and  the  other  to 
his  son,  both  of  whom  conveyed  to  the 
wife  of  the  insolvent  debtor.  One  piece 
of  land  was  thereafter  conveyed  by  the 
wife  to  a  sister-in-law,  who,  it  was 
alleged,  had  full  notice  of  the  contem- 
plated fraud.  A  demurrer  to  the  bill, 
on  the  ground  that  it  was  multifarious 
in  making  all  the  vendors  and  vendees 
defendants,  was  overruled. 

But  see,  cofitra,  Stephens  v.  White- 
head, 75  Ga.  294,  wherein  a  bill  which 
joined  as  parties  defendant  several  and 
distinct  fraudulent  donees  of  the 
debtor's  chattels,  without  alleging  any 
combination  or  concert  of  action  be- 
tween such  defendants,  and  without 
making  the  debtor  a  party  defendant, 
was  considered  multifarious;  and  Bobb 
V.  Bobb,  8  Mo.  App.  257,  wherein  the 
<;ourt  says :  "  The  principle  that  it  is 


not  sufficient  tliat  the  defendants  are 
all  concerned  in  some  general  charge, 
such  as  fraud  on  the  part  of  the  debtor, 
or  that,  as  grantees  of  distinct  prop- 
erties by  distinct  conveyances,  they 
obtained  title  through  him,  but  that  all 
the  defendants  should  at  least  have  an 
interest  in  the  principal, point  in  issue 
in  the  case,  is  surely  of  some  value  as 
a  general  test.  In  cases  like  the  present 
it  would  be  decisive,"  disapprovifig 
Boyd  V.  Hoyt,  5  Paige  (N.  Y.)  65, 
which  went  distinctly  beyond  Fellows 
V.  Fellows,  4  Cow.  (N.  Y.)  701, 
although  the  decision  was  based  on  the  * 
authority  of  that  case. 

Necessity  to  Join  Several  Grantees. — 
The  creditor,  where  there  are  several 
fraudulent  conveyances,  may  bring  a 
bill  to  vacate  such  of  them  as  he 
chooses,  and  need  not  ferret  out  all  of 
them  in  order  that  the  equities  maybe 
adjusted  between  the  fraudulent  gran- 
tees. The  latter  cannot  insist  upon 
any  such  equity  in  their  behalf.  Mar- 
shall First  Nat.  Bank  v.  Hosmer,  48 
Mich.  200;  Janvrin  v.  Curtis,  63  N. 
H.  312,  c«7/«_^Chamberlayne  r;.Temple, 
2  Rand.  (Va.)  384,  Brice  v.  Myers,  5 
Ohio  121,  and  Cornish  v.  Clark,  L. 
R.  14  Eq.  184. 

See  further,  in  support  of  this  doc- 
trine. Smith  V.  Summerfield,  108  N. 
Car.  284,  citing  Monroe  v.  Lewald,  107 
N.  Car.  655. 

But  in  Janvrin  v.  Curtis,  63  N.  H. 
312,  it  is  said  that  if  the  parties  whom 
the  creditor  makes  defendants  desire 
other  persons  who  appear  to  have  re- 
ceived fraudulent  conveyances  to  be 
made  parties,  in  order  that  they  may 
contribute  to  the  payment  of  the  com- 
plainant's claim  in  proportion  to  the 
value  of  what  they  have  respectively 
received  from  the  debtor,  the  court 
will  order  them  to  be  brought  in". 

1.  McDonald  v.  Russell,  16  Fla.  260; 
Ballentine  v.  Beall,  4  111.  203;  Whit- 
more  V.  Woodward,  ,28  Me.  392  ;  Leon- 
ard V.  Green,  34  Minn.  137,  30  Minn. 
496;  Campbell  v.  Jones,  25  Minn.  155; 
Watson  V.  LeRow,  6  Barb.  (N.  Y.) 
481 ;  Tuft  V.  Pickering,  28  W.  Va.  330. 

See  also  Erfort  v.  Consalus,  47  Mo. 
208,  wherein  the  object  of  the  suit  was 
to  set  aside  as  fraudulent  a  conveyance 
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to  join  him.* 

c.  Suits  to  Subject  Property  Not  Reachable  by  Execu- 
tion.—  In  this  class  of  cases,  as  in  others,  the  debtor,  when  he  is 
aHve,  is  a  necessary  party  ;*  and  where  the  creditor  seeks  payment 
out  of  a  chose  in  action,  the  person  against  whom  the  debtor  has 
a  cause  of  action  is  a  proper,  and,  according  to  some  authorities, 
a  necessary,  party  defendant.^ 


of  an  equitable  interest  in  land  ac- 
quired by  the  debtor  under  a  title 
bond.  It  was  held  that  no  right,  title, 
or  interest  of  the  maker  of  the  title 
bond  was  to  be  affected  by  the  suit, 
and  that  he  was  not  a  necessary  party. 

1.  Leonard  f.  Green,  34  Minn.  137. 

2.  Vanderpoel  v.  Van  Valkenburgh, 
6  N.  Y.  190;  Cronin  v.  Gay,  20  Tex. 
460. 

Wliere  the  Judgment  Debtor  Is  a  Non- 
resident, and  is  not  served  with  proc- 
ess, but  is  made  a  party  by  publica- 
tion, the  creditor  cannot  subject  a  debt 
due  to  such  judgment  debtor,  since  the 
latter  would  not  be  bound  by  the  judg- 
ment, and  could  again  collect  the 
amount  due  to  him.  Love  v.  Bowen, 
2  Jones  Eq.  (N.  Car.)  49,  folio-wing 
Yarbrough  v.  Arrington,  5  Ired.  Eq. 
(N.  Car.)  291,  and  distinguishing 
BroAvn  v.  Long,  2  Dev.  &  B.  Eq.  (N. 
Car.)  138. 

3.  Adams  v.  Hackett,  7  Cal.  203, 
wherein  Burnett,  J.,  says  that  it  is 
usual  to  make  one  indebted  to  the 
judgment  debtor  a  party,  but  that  the 
rule  seems  to  be  that  it  rests  upon  the 
will  of  the  plaintiff  to  do  so  or 
not;  Greer  v.  Wright,  6  Gratt.  (Va.) 
154,  wherein  it  was  determined  that 
one  who  was  indebted  to  the  judg- 
ment debtor  should  be  made  a  party 
to  a  suit  against  the  judgment 
debtor,  and  one  to  whom  the 
judgment  debtor  had  fraudulently 
assigned  the  debt;  Stone  r-.  Knicker- 
bocker L.  Ins.  Co.,  52  Ala.  589; 
Brightwell  v.  Mallory,  10  Yerg. 
(Tenn.)  196,  wherein  it  was  deter- 
mined that  to  a  bill  to  subject  corpo- 
rate stock  owned  by  the  debtor,  the  cor- 
poration was  not  a  necessary  party 
unless  for  the  purpose  of  discovery; 
Hope  V.  BrinkerhofT,  4  Edw.  Ch. 
(N.  Y.)  348,  wherein  it  was  deter- 
mined that  an  administrator,  having  in 
his  hands  property  belonging  to  the 
judgment  debtor,  was  a  proper  party 
defendant;  McArthur  v.  Hoysradt, 
II  Paige  (N.  Y.)  495,  wherein  it  was 
determined  in  a  similar  suit  that  the 


personal  representative  was  not  a  nec- 
essary party ;  Barret  v.  Reed,  Wright 
(Ohio)  700,  wherein  it  was  determined 
that  the  judgment  debtor's  debtors 
were  necessary  parties. 

In  Stafford  'v.  Mott,  3  Paige  (N.  Y.) 
100,  the  question  was  whether  or  not 
the  judgment  debtor's  debtor  was  en- 
titled to  costs,  and  it  was  held  that 
"  he  was  properly  made  a  defendant, 
*  *  *  although  he  was  not  strictly 
a  necessary  party,"  and  that  he  should 
have  been  allowed  his  taxable  costs  to 
be  paid  out  of  the  fund ;  Walworth, 
Ch.,  saying:  "This  defendant  is 
made  a  party  to  these  suits,  not  on 
account  of  any  fault  or  misconduct  on 
his  part,  but  to  enable  the  complain- 
ants to  obtain  a  debt  due  from  him 
to  their  judgment  debtor,  and  which 
debt  he  was  ready  and  willing  to  pay 
after  deducting  what  he  had  a  legal 
right  to  retain  by  way  of  set-off." 

Assignee  of  Debt. — In  an  action  to 
subject  moneys  due  to  a  judgment 
debtor  on  a  bond  and  mortgage,  the 
assignee  of  such  bond  and  mortgage- 
is  a  necessary  party.  Gray  v.  Schenck, 
4  N.  Y.  460. 

Two  or  More  Persons,  who  became  in- 
debted to  the  judgment  debtor  at  dif- 
ferent times  and  for  distinct  sums,  may 
be  joined  with  him  as  defendants  in  a 
creditors'  bill,  /'er  Walworth,  Ch.,  in. 
Boyd.T'.  Hoyt,  5  Paige  (N.  Y.)65. 

See  also  Stone  t.'.  Knickerbocker  L. 
Ins.  Co.,  52  Ala.  589,  a  case  in  which 
several  policies  of  insurance  had  been 
taken  out,  the  premiums  on  which  ex- 
ceeded the  statutory  limits.  It  was 
held  that  the  bill  was  not  multifarious 
in  uniting  in  one  suit  a  claim  against 
several  insurance  companies  resting  in 
separate  and  distinct  policies,  the  court 
saying:  "Though  the  policies  are 
separate  and  distinct  contracts,  it  is 
-  necessary  to  the  complainant's  relief 
that  each  insurer  should  be  before  the 
court,  and  the  amount  due  from  each 
collected,  that  the  aggregate  sum  to  be 
distributed  to  the  insured  and  the  cred- 
itors may  be  adjusted." 
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d.  Suits  BY  Creditors  of  Decedents — (i)  Personal  Repre- 
sentatives.— Where  the  object  of  the  bili  is  to  obtain  an  account- 
ing,  the  discovery  of  the  assets  belonging  to  the  estate  of  a 
decedent  and  the  distribution  thereof,  the  sale  of  the  decedent's 
lands  for  the  payment  of  debts,  or  like  relief,  the  personal  repre- 
sentatives are  necessary  parties  defendant.* 


Parties  for  tbe  Purpose  of  Accounting. 

— Where  a  judgment  creditor  is  enti- 
tled to  so  much  of  the  property  of  the 
debtor  as  remains  in  the  hands  of  the 
grantee  after  the  payment  of  a  debt 
due  such  grantee,  and  an  account  be- 
tween the  debtor  and  his  grantee  is 
necessary  to  ascertain  the  amount,  the 
grantee  should  be  a  party  to  the  suit. 
U.  S.  V.  Howland,  4  Wheat.  (U.  S.)io8. 

Where  the  object  of  the  bill  is  to 
reach  a  share  of  one  of  several  residu- 
ary legatees,  and  the  interest  of  each 
legatee  is  uncertain,  all  of  them  are 
necessary  parties  to  the  bill  to  enable 
the  court  to  take  an  account.  Bethell 
V.  Wilson,  I  Dev.  &  B.  Eq.  (N.  Car.) 
610. 

Parties  for  tlie  Purpose  of  Discovery. — 
Where  a  bill  seeks  the  discovery  of 
salary  due  a  county  officer,  and  what 
disposition,  if  any,  the  judgment  debtor 
has  made  of  such  salary,  an  injunction 
against  his  transferring  the  same,  etc., 
and  does  not  ask  any  relief  against  the 
county,  neither  the  county  nor  any  of 
its  officers  is  a  necessary  party.  Sing- 
er, etc.,  Stone  Co.  v.  Wheeler,  6  111, 
App.  225. 

To  the  same  effect  is  Brightwell  v. 
Mallory,  10  Yerg.  (Tenn.)  196. 

An  Equity  of  Redemption  in  land  may 
be  subjected  to  the  payment  of  a  judg- 
ment creditor,  without  having  the 
incumbrancers  before  the  court  and 
their  respective  interests  ascertained. 
Wessel  t'.  Brown,  10  Lea  (Tenn.)  685, 
the  court  saying:  "  We  have  been  re- 
ferred to  no  case — we  know  of  none — 
and  think  it  safe  to  assume  that  none  can 
be  found,  where  it  has  been  held  that 
a  judgment  creditor,  with  a  return  of 
nulla  bona,  *  *  *  who  comes  into  a 
court  of  chancery  seeking  to  subject 
the  equitable  interest  of  a  mortgagor 
on  land  to  the  satisfaction  of  his  judg- 
ment, subject  to  the  mortgage,  has 
been  denied  that  mode  of  relief.  It 
has  been  often  said,  and  by  this  court, 
that  the  better  practice  is  to  bring  all 
the  parties  in  interest  before  the  court 
and  have  their  respective  rights  and 
•equities  ascertained,  and  the  entire  fee 


simple  of  the  land  sold  and  the  pro- 
ceeds applied  to  the  satisfaction  of  the 
respective  demands  of  the  parties,  as 
they  are  entitled  to  the  same,  as  this 
mode  prevents  multiplicity  of  lawsuits, 
as  well  as  prevents  the  danger  of  sacri- 
fice of  the  property.  But  it  is  clear, 
beyond  question,  that  the  creditor  has 
a  right  to  adopt  either  mode  he  sees 
proper." 

Creditors  Who  have  Levied  Execu- 
tions— Where  the  object  of  the  bill  is 
to  subject  the  resulting  interest  of  the 
debtor  in  land  which  he  has  conveyed 
in  trust  for  creditors,  and  executions 
have  been  levied  on  such  resulting  in- 
terest, the  creditors  who  made  such 
levies  are  necessary  parties.  Rountree 
V.  McKay,  6  Jones  Eq.   (N.  Car.)  87. 

Obligation  to  Judgment  Debtor  and 
Others. — Where  the  object  of  the  bill  is 
to  reach  the  interest  of  the  judgment 
debtor  in  a  note  payable  to  him  and 
others,  the  other  payees  are  necessary 
parties.     Martin  f.  Carter,  90  Ala.  96. 

1.  Knight  V.  Knight,  3  P.  Wms.  331 ; 
Plumb  V.  Bateman,  2  App.  Cas.  (D. 
C.)  156;  Darrington  v.  Borland,  3 
Port.  (Ala.)  9;  Barton  v.  Bryant,  2 
Ind.  189;  North-western  Conference 
V.  Myers,  36  Ind.  378;  Postlewait  v. 
Howes,  3  Iowa  365 ;  Baltimore  v. 
Chase,  2  Gill  &  J.  (Md.)  376;  Tyler 
V.  Bowie,  4  Har.  &  J.  (Md.)  333; 
David  V.  Grahame,  2  Har.  &  G.  (Md.) 
94;  Carey  v.  Dennis,  13  Md.  i;  Piper 
V.  Tuck,  26  Md.  208;  Lynn  v.  Gep- 
hart,  27  Md.  547;  M'Dowell  v.  Coch- 
ran, II  111.  31;  Clarke  v.  Webb,  2 
Hen.  &  M.  (Va.)  8;  U.  S.  Bank  v. 
Ritchie,  8  Pet.  (U.  S.)  128. 

Irv  Arkansas,  the  personal  represent- 
atives are  not  necessary, or  even  proper, 
parties  to  a  suit  against  devisees  to 
subject  lands  which,  by  a  statute,  are 
charged  with  the  payment  of  the  de- 
cedent's debts.  Hall  v.  Brewer,  40 
Ark.  433,  citing  Williams  v.  Ewing, 
31  Ark.  229. 

The  Reason  Why  Personal  Represent- 
atives are  necessary  parties  to  a  suit  to 
subject  the  lands  of  a  decedent,  is  that 
"  the  personal  estate  of  a  decedent  is 
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Fraudulent  Conveyances  by  Decedents. — According  to  some  authorities, 
personal  representatives  should  be  made  parties  to  suits  to  reach 
land  which  ihe  decedent  has  fraudulently  conveyed,  because  the 
creditors  are  not  entitled  to  payment  out  of  property  so  situated 


the  fund  to  which  recourse  must  pri- 
marily be  had  for  the  payment  of  his 
debts,  and  the  real  estate  can  only  be 
resorted  to  for  that  purpose  when  the 
personal  assets  are  insufficient.  The 
ascertainment  of  the  condition  of  the 
personal  estate  and  of  its  insufficiency 
is  an  essential  preliminary  in  the  de- 
termination of  the  necessity  for  re- 
course to  the  real  estate,  and  conse- 
quently the  executor  or  administrator 
of  the  personal  estate  is  a  necessary 
party  in  the  investigation."  Plumb  v. 
Batemari,  2  App.  Cas.  (D.  C.)  156; 
Unknown  Heirs  v.  Kimball,  4  Ind.  546. 

Where  there  Are  No  Personal  Assets,  it 
has  been  held  that  a  suit  is  maintain- 
able against  the  heirs  and  devisees 
alone  without  making  personal  repre- 
sentatives parties.  Plumb  v.  Bate- 
man,  2  App.  Cas.  (D.  C.)  156;  Ham- 
mond V.  I^ammond,  2  Bland  (Md.) 
306;  Birely  v.  Staley,  5  Gill  &  J. 
(Md.)  432. 

-Where  there  Are  No  Personal  Repre- 
sentatives, that  fact  is,  in  Indiana,  an 
excuse  for  failure  to  make  them  par- 
ties. Unknown  Heirs  v.  Kimball,  4 
Ind.  546;  Bryer  v.  Chase,  8  Blackf. 
(Ind.)  508,  f ;V/«^  Welborn  v.  Jolly,  4 
Blackf.  (Ind.)  279.  But,  in  loiva,  it  has 
been  held  that  the  administrator  is  a 
necessary  party,  and  that  if  there  be 
none,  one  should  be  appointed.  Pos- 
tlewait  V.  Howes,  3  Iowa  365. 

Foreign  Executors. — When  it  is  al- 
leged that  a  decedent  left  no  personal 
property  within  the  jurisdiction  of 
the  court  in  which  the  suit  was 
brought,  and  that  there  was  no  admin- 
istration within  such  jurisdiction,  and 
the  object  of  the  bill  is  to  subject  real 
estate  of  the  decedent  within  such 
jurisdiction,  foreign  executors  need 
not  be  made  parties.  Plumb  v.  Bate- 
man,  2  App.  Cas.  (D.  C.)  156. 

Judgment  against  Deceased  Joint 
Obligors. — Where  a  judgment  is  recov- 
ered against  joint  obligors,  both  of. 
whom  are  deceased,  it  is  not  permis- 
sible to  proceed  in  equity  against  the 
heirs  and  devisees  of  one  of  such 
obligors  without  making  the  repre- 
sentatives of  the  other  parties  to  the 
suit,  since  the  representatives  of  such 
other   obligor   may  be   able   to   show 


that  the  debt  has  already  been  paid. 
Foster  T'.  Crenshaw,  3  Munf.  (Va.)  514. 
See  also  Postlewait  v.  Howes,  3  Iowa 

365- 

Under  a  Statute  Mahing  the  Rep- 
resentatives of  a  Joint  Obligor  jointly 
and  severally  liable  (Code  Va.  1887, 
§  2855;  Code  Va.  1873,  c.  141,  §  13),  a 
creditor  may  maintain  a  bill  against 
the  representatives  of  a  joint  obligor, 
or  he  may  pursue  his  remedy  against 
the  other  obligors  as  he  may  elect. 
Carter  v.  Hampton,  77  Va.  631. 

Death  of  Executor. — Where,  after  a 
bill  is  filed,  under  Code  Miss.  1871, 
§  976,  against  an  executor  alleging  a 
devastavit,  to  compel  him  to  account 
for  the  assets  in  his  hands  and  settle 
his  account,  the  executor  dies,  the  suit 
should  be  revived  against  the  adminis- 
trator of  the  executor,  in  order  to  pro- 
cure the  filing  of  the  account,  and  also 
to  obtain  a  personal  decree  in  the 
event  that  the  devastavit  is  estab- 
lished ;  and  the  administrator  de  bonis 
non  c.  t.  a.,  in  the  event  that  assets 
belonging  to  the  estate  have  gone  into 
his  hands,  should  also  be  brought  in. 
Clopton  V.  Haughton.  57  Miss.  7^7. 

See  also  Foster  r-.  Crenshaw,  3  Munf. 
(Va.)  514,  holding  that  the  executor 
of  a  deceased  executor  is  a  necessary 
party  to  a  suit  for  an  accounting  of  the 
personal  assets  and  to  charge  lands 
with  the  payment  of  debts,  unless  it  is 
shown  that  such  deceased  executor 
never  qualified. 

The  Sureties  of  an  Executor  may  be 
made  parties  to  a  bill  by  a  judgment 
creditor,  filed  under  Code  Miss.  1871, 
§  976,  to  reach  funds  which  have  come 
into  the  hands  of  the  executor,  and 
which  he  is  alleged  to  have  wasted 
and  misapplied.  Buie  v.  Pollock,  55 
Miss.  309. 

See  also  Clark  v.  Shelton,  16 
Ark.  474.  It  was  alleged  that  the 
decedent,  after  the  recovery  of  the 
complainant's  judgment,  had  fraudu- 
lently conveyed  land  belonging  to 
him,  and  caused  a  bond  for  the  pur- 
chase-money to  be  executed  to  his 
wife,  who,  after  his  death,  was 
appointed  administratrix,  and  that  as 
such  administratrix  she  had  failed  to 
account  to  the  Probate  Court  for  the 
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until  an  accounting  has  been  had,  and  it  is  ascertained 
that  there  is  a  deficiency  of  other  assets  }  but  there  are  other 
authorities  holding  that  property  fraudulently  conveyed  by  the 
decedent  constitutes  no  part  of  the  assets  of  the  estate,  and  that 
since  the  suit  is  not  for  the  benefit  of  the  estate  the  personal 
representatives  are  not  necessary  parties.® 


moneys  received  in  payment  of  such 
bond.  It  was  held  that  her  sureties 
were  proper  parties  defendant.  Fol- 
lo-win<y-  Ennis  v.  Smith,  14  How.  (U. 
S.)4r8. 

Debtors  of  Estates. — Ordinarily,  debt- 
ors of  estates  are  not  proper  parties 
defendant  to  a  bill  against  the  person- 
al representatives,  but  there  are  ex- 
ceptions to  the  rule,  one  of  which  is 
where  the  personal  representatives  are 
insolvent  or  there  is  collusion  between 
them  and  the  debtors.  Long  v.  Maj- 
estre,  i  Johns.  Ch.  (N.  Y.)  305,  per 
Kent,  Ch.,  citing  Utterson  -'.  Mair,  2 
Ves.  Jr.  95;  Alsager  v.  Rowley,  6  Ves. 
Jr.  748;  Burroughs  v.  Elton,  11  Ves. 
Jr.  29. 

Fraudulent  Donees  of  the  personal 
representatives  are  proper  parties  de- 
fendant. Ragsdale  v.  Holmes,  i  S. 
Car.  91 ;  Barnawell  v.  Threadgill,  5 
Ired.  Eq.  (N.  Car.)  86;  and  in  the  latter 
case  a  bill  which  had  for  its  object  the 
subjection  of  assets  in  the  hands  of 
legatees,  and  of  other  persons  claiming 
as  volunteers  or  fraudulent  alienees  of 
the  executor,  was  not  regarded  as 
multifarious,  although  different  de- 
fendants had  part  of  the  fund  and  pro- 
ceeds of  the  decedent's  property  in 
their  hands,  as  the  complainant  was 
pursuing  one  demand  against  one 
fund. 

1.  Bachman  v.  Sepulveda,  39  Cal. 
688,  holding  that  if  there  be  no 
personal  representative,  the  plaintiff 
should  have  one  appointed ;  M'Dowell 
V.  Cochran,  11  111.  31;  Vestal  v. 
Allen,  94  Ind.  268;  Allen  v.  Vestal,  60 
Ind.  245;  Willis  v.  Thompson,  93  Ind. 
62;  Butler  V.  JaflFray,  12  Ind.  504, 
wherein  the  court  said  that  "in  such 
case  the  administrator  should  be  made 
a  party,  that  the  property  when  recov- 
ered may  be  received  by  him  and 
go  in  a  course  of  administration;" 
Brockman  v.  Bowman,  i  Hill  Eq.  (S. 
Car. )  338;  Chamberlayne  v.  Temple, 
2  Rand.  (Va.)  384. 

In  Willis  V.  Thompson,  93  Ind.  62, 
the  court  uses  the  following  language  : 
•'If  prosecuted  by  a  creditor,  he  must 


make  the  administrator  or  executor, 
if  there  is  one,  a  party  thereto ;  and,  if 
there  is  none,  he  must,  for  that  pur- 
pose, have  an  administrator  appointed, 
so  that  the  interests  of  the  estate  may 
be  represented  and  protected,  as  the 
proceeds  arising  from  the  sale  of  the 
real  estate  fraudulently  conveyed,  if 
sold  to  pay  the  debts  of  the  decedent, 
pass  into  the  hands  of  the  administra- 
tor, to  be  administered  by  him,  like 
other  assets  of  the  estate,  except  that 
any  excess  remaining  after  paying  the 
debts  of  the  decedent  is  to  be  paid  to 
his  grantee  and  not  to  his  heirs,  as  the 
conveyance  between  the  parties  there- 
to and  their  heirs  is  valid.  The  action, 
whether  prosecuted  by  the  administra- 
tor, executor  or  creditor,  is  for  the 
benefit  of  all  the  creditors." 

2.  In  the  following  cases  it  has  been 
held  that  the  personal  representative 
is  not  a  necessary  party  :  Jackman  v. 
Robinson,  64  Mo.  289;  Zoll  v.  Soper, 
75  Mo.  460;  Cornell  v.  Radway,  22 
Wis.  260. 

See  also  Cobb  v.  Norwood,  11  Tex. 
556,  from  which  it  would  seem  that  the 
administrator  is  not  a  necessary  party  to 
a  suit  to  avoid  a  fraudulent  conveyance 
made  by  a  decedent. 

In  McCutchen  f.  Pigue,  4  Heisk. 
(Tenn.)  565,  the  fraudulent  grantor 
died  pending  a  suit  to  set  aside  a  fraud- 
ulent conveyance,  and  the  cause  was 
revived  against  his  heirs  only.  It  was 
determined  that  it  was  unnecessary  to 
bring  the  administrators  before  the 
court,  and  that  in  fact  his  heirs  were 
not  necessary  parties. 

See  further  the  following  cases, 
wherein  it  was  determined  that  the 
administrator  was  not  a  necessary 
party  to  a  bill  brought  to  subject  land 
which  the  debtor  had  purchased  and 
procured  to  be  conveyed  to  a  third 
person :  Jackson  v.  Forrest,  2  Barb. 
Ch.  (N.  Y.)  S76;  Dockray  v.  Mason, 
48  Me.  178;^  Wall  V.  Fairley,  73  N. 
Car.  464;  the  rule  announced  in  the 
last  case  being  that  the  administrator 
is  not  a  necessary  party  where  the 
debts  are  admitted. 
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(2)  Heirs  and  Devisees. — To  a  suit  in  behalf  of  creditors  for  the 
sale  of  a  decedent's  lands  for  the  payment  of  debts,  for  an  ac- 
counting, etc.,  heirs  and  devisees  are  necessary  parties  defendant.* 


Alabama. — In  McClarin  v.  Ander- 
son, 104  Ala.  201,  it  being  alleged  that 
the  debtor  died  insolvent,  without 
leaving  anything  to  be  administered 
on,  and  that  for  that  reason  no  admin- 
istration had  ever  been  taken  on  his 
estate,  a  demurrer  on  the  ground  that 
an  administrator  had  not  been  made  a 
party  defendant  was  overruled,  and 
the  court  remarked  that  if  the  de- 
cedent had  had  an  administrator,  it 
would  have  been  optional  with  the 
complainant  to  make  him  a  party  or 
not;  citingCo^ej  v.  Norwood,  81  Ala. 
515,  and  Handley  v.  Hefiin,  84  Ala. 
601. 

In  Coffey  v.  Norwood,  81  Ala.  512, 
the  court  adverted  to  the  conflict  of 
authorities  upon  the  question,  and 
held  that  as  a  return  of  tiuUa  bona  had 
been  made  in  the  lifetime  of  the 
debtor,  and  it  was  alleged  that  she 
died  insolvent  and  no  administrator 
had  been  appointed,  the  bill  was  not 
demurrable  for  failure  to  make  the 
personal  representative  a  party,  the 
court  saying:  "Neither  the  debtor,  if 
living,  nor,  if  he  be  dead,  his  personal 
representative,  can  enjoy  any  of  the 
fruits  of  a  successful  prosecution  of 
the  suit  to  set  aside  the  fraudulent 
conveyance ;  for,  after  the  complain- 
ing creditor's  demand  is  satisfied,  the 
remainder  of  the  fund  goes  to  the 
fraudulent  grantee.  The  debtor,  there- 
fore, has  no  interest,  legal  or  bene- 
ficial, either  in  the  property  sought  to 
be  subjected,  or  in  the  litigation  hav- 
ing reference  to  it,  except  remotely 
and  indirectly.  Nor  can  the  grantee 
be  prejudiced  in  any  manner  by  omit- 
ting to  join  the  grantor,  or  his  per- 
sonal representative,  as  he  can  make 
any  defense  to  the  complainant's  de- 
mand which  the  grantor,  or  the  per- 
sonal representative,  could  do  if  he 
were  a  party  to  the  suit."  Citing 
Pharis  xk  Leachman,  20  Ala.  662, 
which  merely  went  to  the  extent  of 
holding  that  the  personal  representa- 
tive was  a  proper  party. 

In  North  Carolina,  it  is  held  that 
since  the  fraudulent  donee  of  a  de- 
cedent is  only  secondarily  liable  and 
may  contest  the  question  of  assets,  the 
personal  representative  should  be  be- 
fore the  court,  Bridges  v.  Moye,  Busb. 


Eq.  (N.  Car.)  170;  and  especially 
where  the  complainant's  demand  is 
denied.  Wall  t-.  Fairley,  77  N.  Car. 
105 ;  but  this  latter  case  is  also  an  au- 
thority for  not  joining  the  representa- 
tive where  the  debts  are  admitted. 

1.  Darrington  v.  Borland,  3  Port. 
/Ala.)  9;  Austin  v.  Cochran,  3  Bland 
(Md.)  337;  Hammond  v.  Hammond, 
2  Bland  (Md.)  306;  Fairfield  v.  Fair- 
field, 15  Gray  (Mass.)  596;  Wadsworth 
V.  Davis,  63  N.  Car.  251;  White  v. 
Kennedy,  23  W.  Va.  221 ;  Shenandoah 
Valley  Nat.  Bank  v.  Bates,  20  W.  Va. 
210;  Bowen  v.  Gent,  54  Md.  555, 
wherein  it  was  held  that  a  dev- 
isee, to  whom  land  was  devised 
in  remainder,  after  the  termination 
of  a  life  estate,  was  a  necessary 
party,  and  that  he  was  not  rep- 
resented by  an  executor,  who  was 
also  a  life  tenant,  and  whose  interests 
were  adverse  to  those  of  such  remain- 
derman ;  Foster  v.  Cranshaw,  3  Munf. 
(Va.)5i4. 

Guardian  Ad  Litem  for  Minor  Devisees. 
— It  should  appear  that  there  was  a 
decree  appointing  a  guardian  ad  litem 
for  minor  devisees,  who  are  hiade  par- 
ties, and  an  answer  purporting  to  be 
in  virtue  of  such  appointment  is  not 
sufiicient.  Darrington  v.  Borland,  3 
Port.  (Ala.)  9. 

Legatees  may  be  joined  as  parties 
defendant  to  a  creditors'  bill,  but  they 
are  not  necessary  parties,  since  they 
are  represented  by  the  executor. 

Maxwell  v.  Maxwell,  R.  M.  Charlt. 
(Ga.)  462^  a  case  in  which  it  was  held 
that  the  legatees  were  not  neces- 
sary parties,  although  they  had  re- 
ceived their  legacies ;  citing  Newland 
7'.  Champion,  i  Ves.  105,  Wiser  f. 
Blachly,  i  Johns.  Ch.  (N.  Y.)  438, 
Sanders  T'.  Franks,  2  Madd.  152,  Greg- 
ory V.  Forrester,  i  McCord  Eq.  (S. 
Car.)  324,  Winstanleyt'.  Savage, 2  Mc- 
Cord Eq.  (S.  Car.)  435,  and  Brown  v. 
Ricketts,  3  Johns.  Ch.  "(N.  Y.)  555. 

Legatees,  however,  where  it  is  pro- 
vided by  statute  that  creditors  may 
recover  their  demands  from  them  to 
an  amount  not  exceeding  the  value  of 
the  property  received,  are  proper  par- 
ties defendant.  Fairfield  v.  Fairfield, 
15  Gray  (Mass.)  596. 

No  Decree  touching  the  sale  of  the 
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Fraudulent  Conveyances  by  Decedents. — But  the  heirs  and  devisees  are 
not  necessary  parties  to  a  suit  to  set  aside  a  fraudulent  convey- 
ance made  by  a  decedent,  as  they  have  no  interest  in  the  subject- 
matter.i 

3.  Intervention. — Ordinarily,  suits  inter  vivos  are  brought  for 
the  benefit  of  the  complaining  creditors,  as  has  been  seen  herein- 
before, and  other  creditors  have  no  right  to  intervene  in  such 
suits,  unless,  perhaps,  under  an  order  protecting  the  priorities  of 
complainants.  The  usual  course  is  for  other  creditors  to  institute 
separate  suits.* 

General  Crdditors'  Bill. — But  in  the  case  of  a  general  creditors'  bill, 
•of  which  a  suit  by  the  creditors  of  a  decedent  is  the  most  com- 
mon instance,  other  creditors,  whether  the  bill  was  filed  by  the 
complainant  in  his  own  behalf  alone  or  in  behalf  of  himself  and 
all  other  creditors,  may,  by  special  leave  of  the  court,  be  permitted 
to  come  in  as  parties  plaintiff ;  though  the  usual  practice  is  for 
such  creditors  as  are  not  named  as  complainants  to  await  the  result 
of  the  suit  and  come  in  under  the  decree.^ 


lands  of  the  decedent  can  be  made, 
until  all  the  heirs  or  devisees  are 
brought  in  as  parties  defendant. 
Wadsworth  v,   Davis,  63  N.  Car.  251. 

See  also  Bowen  v.  Gent,  54  Md.  555, 
holding  that  the  sale  of  a  decedent's 
real  estate  under  a  decree  in  a  cred- 
itors' bill  passes  only  the  title  of  such 
devisees  as  are  made  parties,  and  the 
doctrine  of  caveat  e7Uptor  applies ; 
citing  Farmers,  etc..  Bank  v.  Martin, 
7  Md.  342,  and  Bolgiano  v.  Cooke,  19 
Md.  391. 

Abatement  of  Suit  upon  Death  of  Dev- 
isee.— Where  the  object  of  the  bill  is 
to  reach  land  devised  by  a  debtor,  and 
pending  the  suit  the  devisee  dies,  the 
suit  abates,  arid  no  further  proceedings 
can  be  had  until  his  legal  represent- 
atives have  been  made  parties.  Austin 
V.  Cochran,  3  Bland  (Md.)  337. 

Description  of  Parties. — The  heirs  of 
a  decedent  who  are  made  parties  de- 
fendant should  be  described  as  such, 
so  as  to  enable  the  court  to  determine 
whether  they  are  heirs  or  cred- 
itors. White  V.  Kennedy,  23  W.  Va. 
221. 

1.  Wall  V.  Fairley,  73  N.  Car.  464; 
Taylor  v.  Webb,  54  Miss.  36;  Smith 
V.  Grim,  26  Pa.  St.  95. 

Nor  are  the  distributees  necessary 
parties  to  a  bill  filed  by  a  creditor 
against  an  executor  de  son  tort  of  a 
debtor,  to  reach  property  fraudulently 
<;onveyed  by  the  debtor  in  his  lifetime. 
Watts  V.  Gayle,  20  Ala.  817. 

2.  See  supra,  IX.    i.    b.    When   Bill 


must  be  Filed  in  Behalf  of  All  Cred- 
itors; and  infra,  XVIlI.  6.  Interrup- 
tion of  Other  Suits. 

In  Louisiana,  other  creditors  may,  un- 
der Code  La.,  Act  1977  (formerly  1972), 
intervene  in  a  revocatory  action,  as  a 
suit  to  avoid  a  fraudulent  conveyance  is 
styled  in  that  state.  State  Nat.  Bank  v. 
Monroe  Cotton  Press  Co.,  39  La.  Ann. 
834;  Walton  V.  Bemiss,  16  La.  140. 

3.  McDougald  v.  Dougherty,  14  Ga. 
674,  wherein  it  is  said  that  the  court 
will  be  liberal  and  indulgent  in  allow- 
ing amendments  for  the  purpose  of  add- 
ing other  creditors  as  parties  plaintiff; 
McDowell  V.  Goldsmith,  2  Md.  Ch. 
389,  wherein  it  was  held  that  other 
creditors  might,  by  an  amended  bill, 
come  in  as  complainants  in  a  suit  'to 
set  aside  a  fraudulent  conveyance  made 
by  a  deceased  debtor,  following  Gil- 
lespie V.  Creswell,  12  Gill  &  J. 
(Md.)  36;  Strike's  Case,  i  Bland  (Md.) 
57;  State  Bank  v.  Dugan,  2  Bland 
{M-d.)  2z,/^,  follozuitig  Strike's  Case,  I 
Bland  (Md.)  85;  Gillespie  v.  Cres- 
well, 12  Gill  &\].  (Md.)36;  Hancock 
V.  Wooten,  107  N.  Car.  9;  Monroe  v. 
Lewald,  107  N.  Car.  655;  Long  v. 
Yanceyville  Bank,  85  N.  Car.  354, 
wherein  it  is  said  that  the  letting  in 
of  a  creditor  to  participate  in  the  pros- 
ecution of  a  suit  is  not,  strictly  speak- 
ing, the  admission  of  a  "new  plaintiff," 
and  that  no  amendment  is  necessary, 
because  the  applicant  becomes  a  plain- 
tilT  upon  his  election  to  come  in  and 
comply  with  the  prescribed  conditions, 
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4.  Death  of  Parties — a.  The  Complainant. — Where  the  bill  is 
a  general  creditors'  bill,  i.  e.,  one  brought  in  behalf  of  all  the  cred- 
itors, the  death  of  one  of  the  creditors  named  as  a  complainant. 
or  who  has  come  in,  does  not  cause  the  suit  to  abate.^ 


and  to  be  recognized  as  such ;  Pied- 
mont, etc.,  L.  Ins.  Co.  xk  Maury,  75 
Va.  508;  Simmons  v.  Lyles,  27  Gratt. 
( Va.)  922,  wherein  it  was  held  that  other 
creditors  might  make  themselves  par- 
ties to  a  suit  against  an  administrator, 
and  the  widow  and  heirs  of  a  decedent, 
although  the  bill  did  not  profess  to  be 
filed  on  behalf  of  the  other  creditors ; 
Ewing  t'.  Ferguson,  33  Gratt.  (Va.) 
548,  wherein  other  creditors  than  the 
complainant  were  permitted  to  come 
in  as  cocomplainants  in  a  suit  against 
heirs  and  representatives  of  a  dece- 
dent, although  the  bill  was  filed  in  be- 
half of  the  complainant  alone. 

See  further  Belton  v.  Apperson,  26 
Gratt.  (Va.)  207;  Kent  v.  Cloyd,  30 
Gratt.  (Va.)  555;  Harvey  v.  Steptoe, 
17  Gratt.  (Va.)  289;  Stephenson  v. 
Taverners,  9  Gratt.  (Va.)  398;  Myers 
-'.  Fenn,  5  Wall.  (U.  S.)  205. 

Creditors  of  an  Insolvent  Corporation, 
if  they  choose  to  do  so,  may  come  in 
as  parties  complainant  to  a  bill,  filed 
in  behalf  of  all  the  creditors,  for  the 
distribution  of  the  assets  of  the  cor- 
poration, upon  makirlga  proper  appli- 
cation to  the  court.  Burns  v.  Beck, 
etc..  Hardware  Co.,  83  Ga.  471 ;  Forbes 
V.  Memphis,  etc.,  R.  Co.,  2  Woods 
(U.  S.)  334;  Campbell  v.  Texas,  etc., 
R.  Co.,  /Woods  (U.  S.)  368;  Belmont 
Nail  Co.  V.  Columbia  Iron,  etc.,  Co., 
46  Fed.  Rep.  336,  which  last  case  is  an 
authority  for  the  right  of  the  creditor 
to  come  in,  even  while  the  trial  is  in 
progress. 

Petition  for  Admission. — The  course 
pursued  when  a  creditor  desires  to 
be  admitted  as  a  cocomplainant  of 
record,  is  to  present  a  petition  to  the 
court  setting  forth  the  peculiar  merits 
of  his  claim.  Strike's  Case,  i  Bland 
(Md.)  57;  Belmont  Nail  Co.  r^.  Co- 
lumbia Iron,  etc.,  Co.,  46  Fed.  Rep. 
336;  Piedmont,  etc.,  L.  Ins.  Co.  v. 
Maury,  75  Va.  508. 

Exhaustion  of  Legal  Remedies.  — 
Where  the  suit  is  of  such  a  character 
that  the  complainant  is  not  entitled  to 
maintain  it  without  showing  the  ex- 
haustion of  legal  remedies,  other 
creditors  who  have  not  so  exhausted 
their  legal  remedies  are  not  entitled  to 
come  in,  although  the  bill  is  filed  in 


behalf  of  all  credit6rs.  Mattison  v. 
Demarest,  1  Robt.  (N.  Y.)  717. 

See  further  supra,  Exhaustion  of 
Ordinary  Legal  Remedies,  p.  460. 

Before  Service  of  Process. — In  Long 
V,  Yanceyville  Bank,  85  N.  Car.  354, 
it  was  determined  that  a  petitioning 
creditor  was  entitled  to  be  admitted  as 
a  cocomplainant  of  record,  although 
at  the  time  of  his  admission  the  per- 
sonal representatives  had  not  been 
brought  in  by  service  of  process. 

Effect  of  Order  Admitting  Creditors. — 
None  of  the  defenses  which  may  exist 
against  the  claim  of  a  creditor,  who  is 
permitted  to  come  in  as  a  party  to  the 
record,  are  concluded  by  the  order  so 
admitting  him.  Long  z\  Yanceyville 
Bank,  85  N.  Car.  354. 

1.  Young  V.  Kelly,  22  Wash.  L.  Rep. 
313;  Barron  v.  Burrill,  86  Me.  66; 
Austin  V.  Cochran,  3  Bland  (Md.) 
341,  wherein  Bland,  Ch.,  says  that  it 
would  be  attended  with  unnecessary 
and,  in  many  respects,  insufferable  de- 
lay and  expense  to  consider  the  whole 
suit  as  abated  by  the  death  of  one  of 
the  creditors,  and  that,  thereupon, 
the  suit  may  be  sustained  and  prose- 
cuted by  any  one  of  the  surviv- 
ing complainants,  or  by  any  cred- 
itor who  has  come  in,  and  that 
the  representatives  of  the  deceased 
complainant  may,  by  merely  filing  the 
legal  testimonials  of  his  office,  be  per- 
mitted to  take  the  place  of  the  deced- 
ent, without  filing  a  bill  of  revivor; 
citing,  among  other  cases,  Boddy  v. 
Kent,  I  Meriv.  361,  Dixon  v.  Wyatt,  4 
Madd.  393,  Burney  v.  Morgan,  i  Cond. 
Ch.  Rep.  183,  Houlditch  v.  Donegall, 
I  Cond.  Ch.  Rep.  249,  and  Handford 
V.  Storie,  i  Cond.  Ch.  Rep.  414. 

Assignment  by  Complainant  to  Re- 
ceiver.— Where,  after  an  order  is  made 
requiring  the  defendant  to  make  an 
assignment  to  a  receiver,  but  previous- 
to  the  making  of  such  assignment,  a 
receiver  is  appointed  in  a  creditors'' 
bill  against  the  complainant,  and  the 
complainant  assigns  to  the  receiver  all 
of  his  right  and  interest  in  the  subject 
of  the  suit  in  which  he  is  the  com- 
plainant, the  receiver  is  a  necessary 
party,  and  the  complainant  has  no 
right  to  proceed   upon   the   order  to 
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d.  The  Debtor. — According  to  the  weight  of  authority  a  suit 
to  reach  choses  in  action,  and  "other  intangible  property,  abates 
upon  the  death  of  the  debtor,  where  no  Hen  has  been  previously 
acquired  by  obtaining  an  injunction  and  having  a  receiver  ap- 
pointed.^  And,  after  his  death,  it  is  not  proper  to  revive  the  cause 
against  the  personal  representatives,  or  to  appoint  a  receiver,  be- 
cause such  proceedings  would  interfere  with  the  distribution  of 
the  assets  in  due  course  of  administration  ;  ®  but  the  rule,  it  is  be- 
lieved, is  otherwise  in  suits  to  set  aside  fraudulent  conveyances.* 

5.  The  Complainant's  Control  over  the  Suit. — Wiierc  the  bill  is  filed 
by  the  complainant,  or  compldinants,  in  behalf  of  himself,  or 
themselves,  and   all   other  creditors,  the  conduC:   of  the  suit  h 


compel  his  debtor  to  assign  his  prop- 
erty, until  the  receiver,  to  whom  the 
complainant  has  made  an  assignment, 
has  .made  himself  a  party  to  the  suit 
by  filing  an  original  bill,  in  the  nature 
of  a  bill  of  revivor  and  supplement,  or 
until  the  complainant  has  brought  the 
receiver  before  the  covirt  by  a  supple- 
mental bill  upon  an  allegation  of  the 
neglect  or  refusal  of  the  receiver  to 
proceed.  Sedgwick  v.  Cleveland,  7 
Paige  (N.  Y.)  287. 

1.  Jones  1'.  Smith,  Walk.  (Mich.) 
115;  German  American  Seminary  v. 
Saenger,  66  Mich.  249;  Sylvester  v. 
Reed,  3Edw.  Ch.  (N.  Y.)  296;  Math- 
ews V.   Neilson,  3  Edw.  Ch.  (N.   Y.) 

346- 

But  see,  contra,  King  v.  Goodwin, 
130  111.  102,  in  which  case,  before  an  in- 
junction had  been  issued  or  a  receiver 
had  been  appointed,  the  judgment 
debtor  died,  and  the  question  arose 
whether  the  widow's  statutory  claim  to 
an  award  was  paramount  to  the  claim  of 
the  judgment  creditor.  It  was  deter- 
mined that  the  filing  of  the  bill  cre- 
ated a  lien  on  the  equitable  assets 
sought  to  be  reached,  which  was  not  de- 
feated or  disturbed  by  the  death  of  the 
judgment  debtor,  and  that  the  judg- 
ment creditor  was  entitled  to  priority 
of  payment,  citing  the  following  cases  : 

Storm  V.  Waddell,  2  Sandf.  Ch. 
(N.  Y.)  494,  wherein  the  coiirt 
laid  stress  upon  the  point  that  the 
lien  was  acquired  by  the  commence- 
ment of  the  suit,  and  not  by  the  order 
for  a  receiver  or  l^is  appointment ;  Rob- 
erts V.  Albany,  etc.,  R.  Co.,  25  Barb. 
(N.  Y.)  662,  wherein  the  court  said 
that  "as  soon  as  the  judgment  cred- 
itors' suit  was  instituted,  the  plaintiffs 
in  that  suit  obtained  a  lien  on  all  the 
choses  in  action,"  although  in  that 
case  a  receiver  was  appointed  ;   Brown 


-'.  Nichols,  42  N.  Y.  26,  wherein  it 
was  held  that  the  lien  upon  the  equi- 
table assets  acquired  by  the  commence- 
ment of  an  action  in  the  nature  of  a 
creditors'  bill  is  not  extinguished  by 
the  death  of  the  defendant  before  the 
appointment  of  a  receiver,  but  sur- 
vives against  such  assets  in  the  hands 
of  the  administrator ;  and  Sioux  City 
First  Nat.  Bank  v.  Gage,  93  111.  172, 
wherein  the  court  cites  with  approval 
Storm  V.  Waddell,  2  Sandf.  Ch.  (N. 
Y.)  494,  and  Brown  v.  Nichols,  42  N. 
Y.  26,  and  states  the  law  to  be  that 
the  filing  of  a  creditors'  bill,  or,  at 
least,  service  of  process,  gives  the 
complainant  a  lien  upon  the  property 
of  the  judgment  debtor  by  placing  it 
under  the  control  of  the  court,  which 
will  not  suffer  it  to  be  withdrawn  so  as 
to  defeat  the  object  of  the  bill  by  any- 
subsequent  actor  title,  and  says,  "As 
respects  equitable  interests  and  things 
in  action,  the  rule  appears  to  be  that 
the  lien  is  fixed  by  the  commence- 
ment of  the  suit." 

2.  Sylvester  v.  Reed,  3  Edw.  Ch.  (N. 
Y.)  296;  Mathews  v.  Neilson,  3  Edw. 
Ch.  (N.  Y.)  346. 

3.  Wallace  v.  Treakle,  27  Graft.  ( Va.) 
479,  in  which  case,  upon  the  death  of 
the  debtor  being  suggested,  the  suit 
was  revived  against  his  administrators 
and  a  decree  was  entered,  paying,  first, 
the  judgment  creditors  who  had  ob- 
tained judgments  in  the  debtor's  life- 
time, according  to  their  priorities ;  sec- 
ond, the  creditors  at  large  who,  in  his 
lifetime,  filed  their  bill  to  set  aside  the 
fraudulent  conveyance ;  thirdly,  such 
other  creditors  as  had  come  into  the 
suit  by  petition  before  the  debtor's 
death,  they  having  acquired  a  lien  from 
the  date  of  the  filing  o£ their  petitions; 
and  the  balance,  if  any,  pro  rata  among 
other  creditors. 
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under  the  control  of  the  creditor,  or  creditors,  filing  the  bill,  and 
upon  leave  of  the  court  the  bill  may  be  dismissed  at  his,  or  their, 
pleasuVe,  at  any  time  before  the  decree,  without  the  consent  of 
other  creditors,  unless  other  creditors  have  been  admitted  as  par- 
ties on  the  record. 1 

X.  The  Bill  or  Complaint — 1.  In  General. — No  particular  form 
of  bill  or  complaint,  or  formal  specific  allegations  are  necessary, 
but  it  is  sufficient  to  state  facts  from  which  the  inference,  at 
least,  may  be  drawn  that  the  aid  of  a  court  of  equity  is  re- 
quired to  give  the  creditor  relief.* 


1.  Duerson  v.  Alsop,  27  Gratt.  (Va.) 
229;  Piedmont,  etc.,  L.  Ins.  Co.  v. 
Maury,  75  Va.  508,  holdinj?  that  even  af- 
ter other  creditors  have  filed  petitions 
for  leave  to  become  parties,  the  com- 
plainant may  dismiss  the  bill,  but  that 
afterother  creditors  have  been  admitted 
as  parties  the  suit  maybe  prosecuted 
by  such  other  creditors  for  their  own 
benefit,  citing  Simmons  v.  Lyles,  27 
Gratt.  (Va.)  922;  Innes  v.  Lansing,  7 
Paige  (N.  Y.)  583;  Mattison  v.  Dem- 
arest,  i  Robt.  (N.  Y.)  717,  holding 
that  a  statute  (Code  N.  Y.,  §  119), 
providing  that,  when  the  question  is 
one  of  common  or  general  interest, 
one  or  more  may  sue  for  the  benefit  of 
the  whole,  did  not  confer  upon  the  court 
any  power  to  restrain  the  creditor  who 
instituted  the  suit  from  dismissing  the 
bill  before  decree;  Tremain  f.  Guar- 
dian Mut.  L.  Ins.  Co.,  II  Hun  (N.  Y.) 
286;  Edmeston  v.  Lyde,  i  Paige  (N. 
Y.)  6^7;  Innes  v.  Lansing,  7  Paige 
(N.  YO  583  ;  Derby  t-.Yale,  13  Hun  (N. 
Y.)  273;  Cummins  v.  Bennett,  8  Paige 
(N.  Y.)  79,  in  which  last  case  it  was 
said  to  be  a  matter  of  course  to  per- 
mit the  complainant  to  dismiss  his  bill 
at  any  time  before  decree  upon  pay- 
ment of  costs. 

But  see  SaHsbury  v.  Binghamton 
Pub.  Co.,  85  Hun  (N.  Y.)  99;  Matter 
of  Butler,  loi  N.  Y.  309;  Young  v. 
Bush,  36  How.  Pr.  (N.  Y.  Supreme 
Ct. )  240;  Wilder  t'.  Boynton,  63  Barb. 
^N.  Y.)  547;  Carleton  v.  Darcy,  75 
N.  Y.  375,  holding  tliat  the  right  of 
the  complainant  to  dismiss  is  not  abso- 
lute but  rests  in  the  discretion  of  the 
court. 

After  Appointment  of  Receiver. — In 
Belmont  Nail  Co.  v.  Columbia  Iron, 
etc.,  Co.,  46  Fed.  Rep.  336,  a  bill  was 
filed  in  behalf  of  all  the  creditors  of  an 
insolvent  corporation,  for  the  adminis- 
tration of  its  assets,  and  it  was  deter- 
mined that  after  the  appointment  of  a 


receiver,  in  pursuance  of  the  prayer  of 
the  bill,  the  complainant  had  no  right 
to  dismiss  the  bill  with  the  consent  of 
the  defendant,  against  the  wishes  of 
other  creditors  who  sought  to  come  in 
as  parties.  See  also  Atlas  Bank  v. 
Nahant  Bank,  23  Pick.  (Mass.)  480;  in 
which  case  a  bill  filed  by  one  creditor 
for  the  benefit  of  himself  and  others, 
for  the  appointment  of  a  receiver  for 
an  insolvent  bank,  was  regarded  as 
substantially  a  proceeding  in  behalf  of 
all  the  creditors,  and  the  plaintiff  was 
denied  leave  to  discontinue  the  bill. 
In  "Fay  v.  Erie,  etc.,  R.  Bank,  Harr. 
(Mich.)  194,  an  individual  creditor  had 
filed  his  bill  against  a  corporation, 
obtained  an  injunction  and  the  appoint- 
ment of  a  receiver,  and  the  receiver 
had  taken  upon  himself  the  trust,  and 
other  creditors  had  filed  their  claims; 
and  it  was  determined  that  the  creditor 
who  filed  the  bill  was  not  entitled,  as 
a  matter  of  right,  upon  being  paid  his 
demand,  to  dissolve  the  injunction, 
dismiss  his  bill  and  discharge  the  re- 
ceiver. 

See  further  Salisbury  v.  Bingham- 
ton Pub.  Co.,  85  Hun  (N.  Y.)  99,  hold- 
ing that  the  plaintiff  could  not  dismiss 
after  issue  had  been  joined  and  a 
reference  had  been  made  to  hear  and 
try  the  same  and  to  take  proof ;  and  Bil- 
myer  -;.  Sherman,  23  W.  Va.  656,  hold- 
ing that  after  an  order  of  reference 
the  complainant  ceases  to  have  abso- 
lute control  of  the  suit  and  cannot 
dismiss  without  the  consent  of  the 
other  creditors,  but  that  the  court  may 
dismiss  the  bill  as  to  the  nominal 
plaintiff  and  order  the  suit  to  be  prose- 
cuted in  the  names  of  the  other  cred- 
itors whose  claims  had  been  audited, 
citing  Linsey  v.  McGannon,  9  W. 
Va.  154. 

2.  Dunham  v.  Cox,  10  N.  J.  Eq.  437. 

Abolition  of  Creditor's  Bill  by  tbe  Code. 
— The  form  of  the  creditors'  bill  was 
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Jurisdictional  Facts. — The  bill  should  show  that  the  court  in  which, 
it  is  filed  has  jurisdiction  of  the  action.* 

Description  of  Indebtedness. — When  the  suit  is  brought  by  a  creditor 
at  large  the  indebtedness  of  the  defendant  must  be  accurately  de- 
scribed as  in  ordinary  actions  of  debt  or  assumpsit,  and  care  must 
be  taken  to  show  that  the  complainant's  claim  was  due  and  pay- 
able at  the  time  the  bill  was  filed;*  but  when  the  claim  has  been 


abolished  bj  the  N.  Y.  Code,  although 
the  remedy  is  still  preserved.  Rogers 
V.  Hern,  2  Code  Rep.  (N.  Y.)  79. 

After  the  adoption  of  the  code,  "  in- 
stead of  a  creditors'  bill,  the  plaintiff 
was  required  to  proceed  by  a  com- 
plaint, and  to  conform  his  suit  to 
forms  prescribed  by  the  code."  Per 
Sandford,  J.,  in  Quick  v.  Keeler,  2 
Sandf.  (N.  Y.)  231. 

And  the  sufficiency  of  the  complaint 
is  to  be  determined,  not  according  to 
the  strict  rules  of  pleading  which  ex- 
isted previous  to  the  code,  but  in  the 
light  of  a  more  liberal  system  intro- 
duced by  the  code.  Simmons  v.  El- 
dridge,  19  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  296. 

But  a  complaint  which  states  a  suffi- 
cient cause  of  action  for  equitable  re- 
lief, is  not  open  to  demurrer  under  the 
present  mode  of  procedure.  Hart  v. 
Albright  (Super.  Ct.),  18  N.  Y.  Supp. 
718,  28  Abb.  N.  Cas.  (N.  Y.)  74. 

Cross-complaint. — Where  a  purchaser 
of  land  files  a  suit  against  a  creditor  of 
a  vendor  to  enjoin  a  sale  under  execu- 
tion of  the  premises  conveyed,  such 
creditor  may,  under  Code  Colo.,  §  57, 
file  a  cross-complaint  asking  that  the 
conveyance  to  the  complainant  be  set 
aside  as  fraudulent.  Allen  v.  Tritch, 
5  Colo.  222. 

Capacity  to  Sue. — It  is  not  sufficient, 
to  entitle  the  plaintiff  to  maintain  an 
action  to  set  aside  a  fraudulent  convey- 
ance, to  allege  that  he  has  been  ap- 
pointed a  receiver,  but  he  must  allege 
and  show  that  he  is  a  receiver  of 
such  a  kind  as  to  make  him  the  repre- 
sentative of  creditors.  Sawyer  z'.  Har- 
rison, 43  Minn.  297. 

Averments  as  to  OtrnersMp  of  Judg- 
ment.— Where  the  plaintiff  sets  up 
judgments  recovered  in  the  names  of 
others,  he  should  distinctly  aver  that 
he  is  the  owner  of  such  judgments  to 
entitle  him  to  maintain  the  suit,  and 
averments  that  the  execution  has  been 
assigned  to  the  complainant  for  a 
valuable  consideration,  and  that  the 
complainant   has   been    authorized  to 


collect  the  same  for  his  own  account, 
so  that  "  complainant  is  the  sole  owner 
of  said  execution  which  is  still  due  and 
unpaid,"  are  insufficient,  and  cannot 
be  construed  into  an  allegation  of  as- 
signment or  ownership  of  the  judg- 
ment upon  which  the  execution  wa& 
issued  and  which  is  the  real  claim 
sought  to  be  collected.  Richardson 
V.  Gilbert,  21  Fla.  545. 

See  also  Postlewait  v.  Howes,  3, 
Iowa  365,  holding  that  an  allegation 
that  the  judgments  against  a  decedent 
are  now  the  property  of  the  complain- 
ant, is  sufficient  to  show  that  he  is  a 
party  in  interest  and  is  entitled  to 
maintain  the  suit;  Gleason  v.  Gage, 
7  Paige  (N.  Y.)  121,  holding  that  an 
assignee  of  a  judgment  need  not  allege 
in  his  bill  the  consideration  of  the  as- 
signment ;  Strange  v.  Longley,  3  Barb. 
Ch.  (N.  Y.)  650,  wherein  it  was  de- 
termined that  a  bill  seeking  the  pay- 
ment of  a  judgment  (including  costs) 
should  not  allege  merely  an  assign- 
ment to  the  complainants  of  the  obliga- 
tions upon  the  judgment  so  recovered, 
but  should  aver  that  the  whole  judg- 
ment had  been  assigned;  Jones  v. 
Smith,  92  Ala.  455,  wherein  it  was  not 
considered  necessary  to  aver  that  the 
assignment  of  the  debt  was  made  in 
writing,  the  suit  being  filed  under  a 
statute  authorizing  a  creditor  at  large 
to  attack  fraudulent  conveyances. 

1.  Cartmell  v.  McClaren,  12  Heisk. 
(T«nn. )  41,  wherein  thebill  was  defec- 
tive because  it  failed  to  show  that  one 
of  the  defendants  resided  or  was  within 
any  of  the  civil  districts  over  which  the- 
court  had  jurisdiction. 

But  see  Bryant  v.  Bryant  (Ky. 
1892),  20  S.  W.  Rep.  270,  wherein  it 
was  held  immaterial  that  a  bill  seek- 
ing to  subject  an  interest  in  land 
failed  to  allege  expressly  that  the  land 
was  situated  in  the  county  where  the 
suit  was  brought,  because  the  plead- 
ings and  exhibits  made  it  so  evident 
that  the  land  lay  in  such  county  that 
no  one  could  have  any  doubt  about  it.. 

2.  Elwell    V.   Johnson,   3    Hun   (N,. 
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reduced  to  a  judgment  the  indebtedness  upon  which  the  judgment 
was  recovered  need  not  be  set  forth  in  the  complaint. * 

Negation  of  Collusion  with  the  Debtor.— In  the  absence  of  any  statute 
or  rule  of  court  requiring  it,  the  complainant  need  not  allege  that 
the  bill  is  not  preferred  and  prosecuted  by  collusion,  or  for  the 
purpose  of  protecting  the  property  and  effects  of  the  debtor 
against  the  claims  of  other  creditors.* 

2.  Invitation  to  Other  Creditors. — As  has  been  seen  hereinbefore, 
in  ordinary  suits  inter  vivos,  a  creditor  is  permitted  to  sue  in  his 
own  behalf  alone,^  and  in  such  cases  the  bill  need  nt)t  state  in 
whose  behalf  it  is  filed  or  contain  any  invitation  to  other  creditors 
to  join."* 


Y.)  558,  wherein  it  was  held  insuffi- 
cient to  allege  merely  that  the  com- 
plainants are  creditors  in  an  amount 
which  the  J  "leave  for  the  proof  to  de- 
termine." 

Smith  -'.  Summerfield,  108  N.  Car. 
284,  wherein  it  was  held  sufficient  to 
allege  that  the  complainant  had  sold 
and  delivered  goods  to  the  defendant, 
and  that  a  named  amount  due  therefor 
had  not  been  paid. 

Gibson  v.  Trowbridge  Furniture 
■Co.,  93  Ala.  580,  wherein  averments 
similar  to  those  in  the  latter  case,  to- 
gether with  an  averment  that  "  the 
prices  for  the  same  are  owing  and  un- 
paid and  due,"  were  considered  suf- 
ficient, distinguishing  Jones  v,  Mas- 
^^Ji  79  Ala.  370,  wherein  the  bill 
was  defective  because  it  was  filed  be- 
fore the  maturity  of  the  debt. 

See  also  Freider  v.  LienkauiT,  92 
Ala.  471,  wherein  a  demurrer  was 
sustained  to  a  bill  which  joined  an 
indebtedness  that  had  not  matured 
with  one  which  was  due  and  payable ; 
and  Bragg  v.   Patterson,  85  Ala.   233. 

See  further  Sandford  v.  Wright, 
164  Mass.  85,  holding  that  the  bill 
should  set  out  the  cause  of  actiqn  as 
specifically  as  is  required  in  an  action 
at  law,  and  should  state  particularly 
how  the  debt  arose ;  and  Louis  -•. 
Belgard  (Supreme  Ct.),  17  N.  Y. 
Supp.  882,  wherein  it  was  considered 
insufficient  to  allege  that  the  plaintiffs 
have  a  claim  for  goods  sold  and  deliv- 
ered, without  any  allegation  that  the 
plaintiffs  ever  sold  the  deceased  any 
goods  and  without  any  averment  as  to 
the  value  or  agreed  price. 

Joinder  of  Two  or  More  Creditors. — A 
complaint  which  fails  to  state  the 
claims  of  three  out  of  many  persons 
named  as  parties  plaintiff,  is  not  bad. 


as  it  does  not  profess  to  state  a  joint 
cause  of  action  but  sets  up  independent 
claims;  and  the  general  rule,  that  if 
the  complaint  assumes  to  state  a  cause 
of  action  in  favor  of  two  or  more 
parties  thus  joined,  it  is  bad  on  de- 
murrer, does  not  apply.  Doherty  v. 
Holliday,  137  Ind.  282. 

Continuance  of  Indebtedness  until 
Filing  of  Bill. — It  is  sufficient  to  allege 
that  the  complainants  were  creditors 
at  the  time  of  the  debtor's  death,  when 
the  necessary  implication  from  the 
facts  alleged  in  the  bill  is  that  they 
were  creditors  at  the  time  of  the  filing 
of  the  bill.  Birely  v.  Staley,  5  Gill  & 
J.  (Md.)432. 

1.  Tatum  V.  Rosenthal,  95  Cal.  129, 

3.  Hammond  v.  Hudson  River  Iron, 
etc.,  Co.,  20  Barb.  (N.  Y.)  378. 

Rules  of  Court. — Formal  averments, 
required  by  a  rule  of  court,  negativing 
collusion  between  the  creditor  and  the 
debtor  may  be  dispensed  with,  where 
the  complaint  states  facts  from  which 
it  is  apparent  that  there  is  no  such  col- 
lusion.    Faber  v.  Matz,  86  Wis.  370. 

Objection  Waited. — In  Schuerman 
V.  Matthews,  78  Wis.  309,  the  failure 
of  the  creditor  to  allege  that  the  suit 
was  commenced  or  prosecuted  by 
collusion  with  the  judgment  debtor, 
etc.,  was  waived,  because  objection 
thereto  was  raised  by  the  fraudulent 
grantee  for  the  first  time  on  appeal. 

In  Ne-M  Tork,  there  was  formerly  a 
rule  of  court  to  this  effect,  McElwain 
V.  Willis,  3  Paige  (N.  Y.)  505,  but 
such  rule  was  superseded  by  the  code. 
Per  Sandford,  J.,  in  Quick  f.  Keeler,  2 
Sandf.  (N.  Y.)  231. 

3.  Seestifra,  IX.  i.  b.  When  Bill  must 
be  Filed  in  Behalf  of  All  Creditors. 

4.  Green  -'.  Griswold,  15  Civ.  Pro. 
Rep.  (N.  Y.  Super.  Ct.)  220,  17  N.  Y, 
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According  to  some  authorities,  where  the  debtor  is  dead  and 
the  suit  is  of  such  a  nature  that  all  creditors  should  be  per- 
mitted to  participate,  the  bill  should  distinctly  allege  that  it  is 
filed  in  behalf  of,  not  only  the  complainant,  but  all  other  credit- 
ors who  choose  to  come  in  and  contribute  to  the  expense  of  the 
suit  ;*  but  such  an  allegation  has  not  always  been  considered  nec- 
essary, especially  where  the  bill  does  not  show  that  there  are 
other  creditors,^ 

3.  Multifariousness. — As  has  been  seen  hereinbefore,  a  creditor 
is  permitted,  according  to  the  weight  of  authority,  to  join  grantees 
to  whom  the  debtor  has  made  several  and  distinct  conveyances  ;* 


St.  Rep.  757,  wherein  it  was  held  that 
in  a  suit  to  discover  and  subject  prop- 
erty not  reachable  by  execution,  an 
allegation  that  the  suit  was  brought  on 
behalf  of  the  plaintiff  and  all  other 
judgment  creditors  was  unnecessary, 
and  should  be  stricken  out  on  motion, 
foUowi^ig  White's  Bank  v.  Farthing, 
loi  N.  Y.  344. 

1.  Good  V.  Blewitt,  13  Ves.  Jr.  397, 
and  Johnson  v.  Compton,  6  Cond.  Ch. 
Rep.  20,  cited  in  Hammond  v.  Ham- 
mond, 2  Bland  (Md.)  350;  Louis  v.  Bel- 
gard  (Supreme  Ct.),  17  N.  Y.  Supp. 
882,  wherein  such  a  statement  was  in- 
sisted upon,  and  it  was  considered  in- 
sufficient that  the  title  of  the  complaint 
showed  that  the  bill  was  intended  to 
be  in  behalf  of  all  creditors;  Pull- 
man  V.  Stebbins,  51  Fed.  Rep.  10. 

See  also  Elwell  v.  Johnson,  3  Hun 
(N.  Y.)  558,  holding  that  where  the 
plaintiff  sues  in  behalf  of  other  cred- 
itors, the  complaint  should  allege  the 
existence  of  other  creditors;  Long  r-. 
Yanceyville  Bank,  81  N.  Car.  42 ;  and 
Wilson  V.  Lexington  Bank,  72  N.  Car. 
621. 

In  NeTv  Jersey,  a  bill  brought  by  an 
attaching  creditor  to  avoid'  fraudulent 
conveyances  of  property  upon  which 
the  attachment  has  been  levied,  and  to 
enjoin  the  sale  or  disposition  of  the 
goods,  should  be  framed  for  the  benefit 
of  the  complaining,  and  svich  others  of 
the  creditors  as  may  come  in  and  ask 
relief.     Hunt  v.  Field,  9  N.  J.  Eq.  36. 

Bill  by  Personal  Representative. — In 
Maine,  where  by  statute  the  personal 
representative  is  authorized  to  subject 
property  fraudulently  conveyed,  the 
bill  must  purport  to  be  instituted  for 
the  benefit  of  all  the  creditors,  other- 
wise it  will  be  bad  on  demurrer. 
Crocker  v.  Craig,  46  Me.  327  ;  Fletcher 
V.  Holmes,  40  Me.  364.  See  also  Cas- 
well V.  Caswell,  28  Me.  232. 


Amendment  of  Bill. — McDougald  v. 
Dougherty,  11  Ga.  570,  wherein  Lump- 
kin, J.,  says:  "It  is  a  familiar  prac- 
tice to  allow  a  creditor  suing  for  his 
own  private  debt  only,  to  amend  his 
bill  at  the  hearing  by  converting  it 
into  a  bill  on  behalf  of  himself  and  all 
other  creditors."  Citing  Milligan  v. 
Mitchell,  I  Myl.  &  C.  433,  Hichens  v. 
Congreve,  4  Russ.  562  ;  and  Atty.-Gen. 
V.  Newcombe,  14  Ves.  Jr.  i,  in  which 
last  case  such  an  amendment  was  al- 
lowed by  Lord  Eldon. 

2.  But  see  the  following  cases,  hold- 
ing that  an  allegation  that  the  bill  is 
brought  in  behalf  of  other  creditors 
who  may  choose  to  come  in  is  imma- 
terial, and  that  the  decree  may  make  • 
provision  for  the  participation  of  other 
creditors : 

Strike's  Case,  i  Bland  (Md.)  57; 
Birely  v.  Staley,  5  Gill  &  J.(Md.)  432; 
Gibson  v.  McCormick,  10  Gill  &  J. 
(Md.)  65;  Hammond  v.  Hammond, 
2  Bland  (Md.)  306;  and  Tatum 
V.  Rosenthal,  95  Cal.  129,  wherein 
it  was  determined  that,  although 
the  action  was  one  which  would 
inure  to  the  benefit  of  all  the  cred- 
itors of  the  judgment  debtor,  the 
bill,  in  the  absence  of  any  showing 
that  there  were  any  other  creditors 
than  the  complainants,  was  not  bad  on 
general  demurrer,  because  it  did  not 
allege  that  it  was  filed  for  the  benefit 
of  all  the  creditors,  the  court  saying: 
"It  would  seem  that  such  an  objection 
must  be  taken  by  special  demurrer,  as 
for  a  defect  or  misjoinder  of  parties 
plaintiff,  where  it  appears  from  the 
face  of  the  complaint  (as  it  does  not 
here)  that  there  are  other  creditors 
who  should  be  made  parties ;  or  by  an 
answer,  if  there  are  other  creditors 
who  should  be  joined." 

3.  See  supra.  Joinder  of  T'mo  or 
More  Grantees,  p.  546. 
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and  a  bill  which  makes  several  grantees  parties  defendant,  and 
prays  that  several  conveyances  be  set  aside  as  fraudulent,  is  not 
multifarious. 1 

Vacation  of  Fraudulent  Conveyances  and  Subjection  of  Property  Not  Beachable 
by  Execution. — A  creditor  is  permitted  to  frame  his  bill  in  a  double 
aspect,  and  to  seek  payment  of  his  claim  out  of  property  which  the 


1.  Hill  V.  Moone,  104  Ala.  353,  cit- 
iuff  Halstead  v.  Shepard,  23  Ala.  558; 
Lehman  v.  Meyer,  67  Ala.  396;  Rus- 
sell V.  Garrett,  75  Ala.  350;  Burford  z-. 
Steele,  80  Ala.  147;  Hinds  v.  Hinds, 
80  Ala.  225 ;  Handley  v.  Heflin,  84  Ala. 
600;  Rinehart  v.  Long,  95  Mo.  396, 
(■/7/«^  Tucker  v.  Tucker,  29  Mo.  350; 
Donovan  v.  Dunning,  69  Mo.  436; 
Bobb  V.  Bobb,  76  Mo.  419;  Redmond 
V.  Dana,  3  Bosw.  (N.  Y.)  615;  Jacot  v. 
Boyle,  18  How.  Pr.'  (N.  Y.  Supreme 
Ct.)  106;  Bank  of  British  North 
America  xk  Suydam,  6  How.  Pr.  (N. 
Y.  Supreme  Ct.)  379,  i  Code  Rep.  N. 
S.  (N.  Y.)  325;  Watts  V.  Wilcox  (Su- 
preme Ct.),  13  N.  Y.  Supp.  492. 

In  Morton  v.  Weil,  33  Barb.  (N. 
Y.)  30,  II  Abb.  Pr.  (N.  Y.)  421,  one 
of  the  objects  of  the  complaint  was  to 
have  judgments,  recovered  by  several 
different  judgment  creditors,  declared 
void.  The  complaint  charged  also 
•  that  the  debtor  had  made  a  fraudulent 
assignment  for  the  benefit  of  certain 
creditors,  and  sought  to  have  such 
assignment  set  aside ;  and  further 
averred  that  two  of  the  defendants 
were  concerned  in  secreting  goods 
and  property  of  the  debtor  for  the 
purpose  of  concealing  the  same  from 
creditors.  It  was  held  that  the  com- 
plaint was  not  multifarious,  although 
Code  N.  Y.,  §  167,  provided  that  causes 
of  action  to  be  united  must  affect 
all  the  parties  to  the  action ;  Ingra- 
ham,  J.,  saying:  "All  these  acts 
are  declared  to  be  fraudulent,  but 
between  the  three  classes  above  re- 
ferred to,  I  can  find  in  the  complaint 
nothing  that  unites  them_  together  or 
that  shows  them  to  be  jointly  inter- 
ested, even  in  any  remote  degree,  except 
as  to  the  general  fraudulent  intent  in 
the  debtor's  distribution  of  the  prop- 
erty. *  *  *  The  cause  of  action  is 
the  same,  viz.,  the  fraudulent  disposi- 
tion of  the  debtor's  property  to  the 
several  defendants,  although  in  several 
parcels.  The  same  reasons  that  ex- 
isted before  the  code,  for  uniting  them 
in  one  action,  still  remain,  and  as  the 
words  of  the  section  of  the  code  above 


referred  to  do  not  prevent  it,  I  think 
the  rule  still  continues,  and  that  the 
demurrer  is  not  well  taken."  Citing' 
and  approving-  Brinkerhoff  v.  Brown, 
6  Johns.  Ch.  (N.  Y.)  139,  Fel- 
lows V.  Fellows,  4  Cow.  (N.  Y.)  682, 
and  Boyd  v.  Hoyt,  5  Paige  (N.  Y.)65, 
wherein  the  decisions  were  based 
"  upon  the  supposition  that  the  cause 
of  action  was  the  fraud  of  the  debtor 
in  disposing  of  his  property,  and  that 
there  was  Ijut  one  cause  of  action,  al- 
though the  defendants  held  the  prop- 
erty of  the  debtor  in  separate  parcels 
in  which  there  was  no  joint  interest." 

See  further  Reed  x<.  Stryker,  4  Abb. 
App.  Dec.  (N.  Y.)  26,  12  Abb.  Pr. 
(N.  Y.)47,  wherein  Harris,  J.,  says: 
"The  plaintiffs  *  *  *  bringing  this, 
action  allege  that  some  of  the  property 
has  been  fraudulently  conveyed  to  one 
of  the  defendants,  some  to  another, 
and  some  to  the  third.  The  subject 
of  the  action  is  the  debtor's, 
property.  The  object  of  the  ac- 
tion is  to  remove  the  illegal  imped- 
iments which  the  defendants  have 
placed  in  their  way,  so  that  the  prop- 
erty of  the  debtor  may  be  applied  to. 
the  satisfaction  of  their  debts.  It  is 
as  much  a  single  cause  of  action  as  an 
action  to  foreclose  a  mortgage  where 
persons  having  various  and  independ- 
ent liens  upon  the  mortgaged  prem- 
ises, some  on  one  part,  some  on 
another,  and  still  others  on  the  whole, 
are  made  defendants.  *  *  *  Each  of 
the  defendants  has  an  interest  in  the 
controversy.  Each  is  a  necessary 
party  to  the  complete  determination  of 
the  questions  involved  in  the  action." 

Quieting  Title  to  Land  Owned  by 
Complainant. — A  bill  seeking  payment 
out  of  lands  fraudulently  conveyed, 
which  asks,  in  addition  to  such  relief, 
that  in  the  event  that  one  of  the  convey- 
ances of  which  the  complainant  com- 
plains shall  not  be  found  fraudulent,  it 
shall  be  removed  as  a  cloud  from  land 
which  the  coftiplainant  owns,  states, 
separate  and  distinct  grounds  for  re^ 
lief,  and  is  multifarious.  Robinson  7'.. 
Springfield  Co.,  21  Fla.  239. 
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debtor  has  fraudulently  conveyed,  and  also  out  of  choses  in  action, 
equitable  interests  and  other  property  not  reachable  by  execu- 
tion ;  and  this  is  a  familiar  practice.* 


1.  Allen  V.  Montgomery  R.  Co.,  ii 
Ala.  437;  Fusze  v.  Stern,  17  111.  App. 
429;  Williams  v.  Hubbard,  Walk. 
(Mich.)  28,  wherein  it  is  explained 
that  a  creditor  should  be  permitted  to 
unite  the  two  classes  of  cases  in  one 
bill,  because  the  debtor  might  not 
have  sufficient  choses  in  action  to  sat- 
isfy the  judgment,  or  znce  versa,  and 
in  that  event  it  would  be  necessary  to 
file  a  second  bill;  Beam  v.  Bennett, 
51  Mich.  148;  Vanderpool  v.  Notley, 
71  Mich.  422;  Reeg  v.  Burnham,  55 
Mich. 39;  Clark  t'. Davis,  Harr.(Mich.) 
227;  Way  V.  Bragaw,  16  N.J.  Eq.  213; 
Ctiyler  v.  Moreland,  6  Paige  (N.  Y.) 
274;  LeDuc  V.  Brandt,  no  N.  Car. 
289;  Suydam  v.  Beals,  4  McLean,  (U. 
S.  )  12. 

See  also  Randolph  v.  Daly,  16  N.  J. 
Eq.  313,  wherein  Green,  Ch.,  says: 
*'  The  sole  purpose  of  the  bill  is  to  ob- 
tain the  aid  of  this  court  in  enforcing 
satisfaction  of  the  complainants'  judg- 
ment out  of  the  property,  real  and.per- 
sonal,  of  the  defendant,which  is  alleged 
to  have  been  fraudulently  conveyed,  or 
to  be  concealed  or  held  in  trust,  so  as 
to  be  beyond  the  reach  of  an  execution 
at  law.  All  the  transactions  charged 
are  but  parts  of  a  series  of  acts,  all 
tending  to  the  defeat  of  the  plaintiff's 
remedy  at  law,  and  may  properly  be 
united  in  the  same  bill." 

See  further,  upon  the  question  of 
multifariousness  in  general,  Boyd  v. 
Hoyt,  5  Paige  (N.  Y.)  65,  wherein  a 
bill  was  considered  multifarious  which 
sought  to  reach  property  alleged  to 
have  been  fraudulently  conveyed,  and 
also  to  recover  damages  for  a  trespass 
committed  on  land  which  the  com- 
plainant* had  purchased  at  an  execu- 
tion sale;  Jackson  v.  Forrest,  2  Barb. 
Ch.  (N.  Y.)  576,  denying  the  right  of 
a  creditor  to  require  an  accounting  by 
a  personal  representative,  and  also  to 
seek  the  enforcement  of  the  trust  aris- 
ing under  i  Rev.  Stat.  N.  Y.  728,  §§  51, 
52,  in  lands  for  which  the  decedent 
had  paid  the  purchase  price,  which  he 
had  procured  to  be  conveyed  to  an- 
other; Bradner  v.  Holland,  33  Hun 
(N.  Y.)  288,  wherein  it  is  said  that  the 
rule  permitting  the  distinct  rights  of 
property  of  each  of  two  or  more  de- 
fendants to  be  pursued  in  a  single  ac- 


tion against  both  or  all  of  the  defend- 
ants, is  "  a  just  and  proper  one  to  save 
the  necessity  of  a  multiplicity  of  suits ;" 
Genesee  River  Nat.  Bank  v.  Mead, 
18  Hun  (N.  Y.)  303,  supporting  the 
right  of  a  creditor  to  require  an  execu- 
trix to  account  for  the  assets  of  the 
estate,  and  also  to  reach  a  policy  of 
insurance  which  the  debtor  in  his 
lifetime  had  fraudulently  assign- 
ed to  the  executrix,  the  object  of 
the  suit  being,  as  explained  by  the 
court,  to  reach  assets  of  the  dece- 
dent in  the  hands  of  the  defendant,, 
claimed  by  her  "partly  as  execu- 
trix and  partly  in  her  own  right;" 
Palen  v.  Bushnell,  46  Barb.  (N.  Y.) 
24,  holding  that,  under  Code  N.  Y.,  ^ 
167,  authorizing  the  plaintiff  to  unite 
in  the  same  complaint  several  causes 
of  action  when  they  arise  out  of  the 
"  same  transaction,  or  transactions 
connected  with  the  same  subject  of 
action,"  a  receiver  in  supplementary 
proceedings  may  bring  an  action  to 
set  aside  the  fraudulent  conveyance,  to 
compel  the  fraudulent  donee  to  ac- 
count for  notes  and  bills  placed  in  his 
hands  as  collateral  security,  and  for 
the  additional  purpose  of  recovering 
from  such  donee  sums  of  money 
usuriously  exacted  by  him  from  the 
debtor,  reversing;  on  another  point, 
18  Abb.  Pr.  (N.  Y.)  301;  Thomas 
V.  McEwen,  11  Paige  (N.  Y.) 
131,  wherein  a  supplemental  bill 
reciting  the  substance  of  the  original 
bill,  and  also  setting  up  the  recovery 
by  the  complainant  of  a  subsequent 
judgment,  and  the  acquisition  by  the 
debtor  of  considerable  property  since 
the  filing  of  the  original  bill,  was 
considered  multifarious ;  Bryan  v. 
Blythe,  4  Blackf.  (Ind.)  249,  deny- 
ing the  right  of  a  creditor  to  ask 
satisfaction  of  a  judgment  against  a 
decedent  out  of  lands  descended  to 
his  heirs,  and  also  for  a"  claim  against 
one  of  the  defendants  individually ; 
and  North  Hudson  Mut.  Bldg.,  etc., 
Assoc.  V.  Childs,  86  Wis.  292,  assert- 
ing the  familiar  doctrine  that  the 
statement  of  matters  which  do  not 
constitute  a  cause  of  action  will  not 
render  multifarious  a  complaint  which 
is  in  other  respects  good. 
MiBjoinder    of   Causes    cf  Action    by 


5  Encyc.  PI.  &  Pr.— 36 


561 


Volume  V. 


The  Bill  or  Complaint.  CREDITORS '   BILLS. 


Legal  Bemedies. 


4.  Exhaustion  of  Ordinary  Legal  Remedies — a.  In  General. — 
In  those  cases  where  a  creditor  must  have  exhausted  his  legal 
remedies  before  resorting  to  equity^  the  bill  must  allege  the 
exhaustion  of  legal  remedies,  or  facts,  if  any,  excusing  his  failure 
to  do  so.^ 

b.  The  Judgment.— The  bill  should  allege  the  recovery  of  a 
judgment  and  describe  it  by  giving. the  name  of  the  court,  the 
date  and  the  amount,  and  should  allege  facts  showing  that  it  is 
valid  and  subsisting.* 


Complainant  Suing  In  Two  Capacities. — 

A  bill  in  which  the  complainant,  in 
the  capacity  of  a  creditor,  asks  to 
have  a  conveyance  made  by  a  dece- 
dent set  aside  as  fraudulent,  and  also, 
in  the  capacity  of  an  heir  at  law  of  the 
decedent,  asks  to  have  the  deed  set 
aside  as  having  been  procured  by 
fraud  and  undue  influence,  and  which 
asks  further  that  the  defendants  pay  the 
complainant's  debt  out  of  the  personal 
assets  of  the  decedent  of  which  they 
have  taken  possession,  is  multifarious. 
Swayze  v.  Swayze,  9  N.J.  Eq.  273. 

Where  Both  Personal  and  Real  Prop- 
erty have  been  conveyed  by  a  deceased 
debtor  in  his  lifetime  in  fraud  of  cred- 
itors, a  creditor  has,  the  right  in  one 
and  the  same  suit  to  have  all  the  im- 
pediments removed,  and  is  not  re- 
stricted to  the  personalty,  as  that  may 
prove  to  be  insufficient  or  unavailable. 
Snodgrass  v.  Andrews,  30  Miss.   472. 

See  further  the  article  Multifa- 
riousness. 

1.  Roper  V.  McCook,  7  Ala.  318; 
Rugely  V.  Robinson,  10  Ala.  702; 
Newman  v.  Willetts,  ^2  111.  98;  Hal- 
bcrt  V.  Grant,  4  T.  B^  Mon.  (Ky.) 
580;  Webster  v.  Clark,  25  Me.  313; 
Corey  v.  Greene,  51  Me.  114;  Fergu- 
son V.  Bobo,  54  Miss.  121 ;  Voorhees 
T'.  Howard,  4  Keyes  (N.  Y.)  371; 
Rhodes  v.  Cousins,  6  Rand.  (Va.)  188; 
Taylor  v.  Bowker,  iii  U.  S.  no,  6 
Am.  &  Eng.  Corp.  Cas.  609;  Daskam 
V.  Neflf,  79  Wis.  161. 

But  the  rule  is  otherwise  in  South 
Carolina;  and  in  that  state,  in  an  ac- 
tion to  set  aside  a  fraudulent  convey- 
ance, the  issuance  of  an  execution  and 
a  return  of  nulla  bona  are  probative 
facts  merely,'and  need  not  be  alleged 
in  the  complaint.  State  ~o.  Foot,  27  S. 
Car.  345,  foUo-ving  Burch  v.  Brantley, 
20  S.  Car".  503 ;  McMahan  v.  Dawkins, 
22  S.  Car.  314. 

2.  Tatum  v.  Rosenthal,  95  Cal.  129, 
holding  that  it  is  sufficient  to  show   a 


valid  and  specific  judgment  without 
alleging  that  it  was  founded  upon  a 
valid  and  specific  debt;  Block  v. 
Marks,  47  La.  Ann.  107,  wherein  it 
was  held  insufficient  to  allege  that  the 
plaintiff  was  a  creditor  on  notes  and 
accounts  as  shown  by  the  record  num- 
ber of  the  court ;  Baggot  v.  Eagle- 
son,  Hoffm.  Ch.  (N.  Y.)  377,  holding 
that  the  bill  may  allege,  either  that  the 
judgment  was  recovered  on  a  named 
date,  or  that  it  was  recovered  at  a 
named  term  of  the  court;  Hunt  v. 
Field,  9  N.  J.  Eq.  36,  holding  that 
where  the  complainant  relies  upon  an 
attachment  the  bill  should,  allege  for 
what  amount  the  attachment  was  is- 
sued,- and  should  state  what  property 
was  attached,  and  whether  the  proper- 
ty was  real  or  personal. 

A  Sligbt  Variance  as  to  the  date  of 
the  recovery  of  the  judgment  is  im- 
material. Marshall  First  Nat.  Bank  v. 
Hosmer,  48  Mich.  200. 

To  the  same  eflfect  is  Baggot  v. 
Eagleson,  Hofifm.  Ch.  (N.  Y.)  377, 
wherein  the  court  did  not  consider 
fatal  a  variance  of  six  cents  assessed 
for  costs. 

Jurisdiction  of  Justices  of  the  Peace. — 
Where  the  bill  is  based  upon  a  judg- 
ment rendered  by  a  justice  of  the 
peace,  the  facts  necessary  to  show 
jurisdiction  in  the  justice  must  be  al- 
leged. Siegmund  v.  Ascher,  37  111. 
App.  122. 

See  further  <fn  intimation  to  the 
same  effect  in  Dix  v.  Briggs,  9  Paige 
(N.  Y.)  595. 

Recordation  of  the  Transcript. — 
Where  the  object  of  the  bill  is  to  reach 
land  situate  in  another  county  than 
that  in  which  the  judgment  was  re- 
covered, it  must  be  alleged  that  a 
transcript  of  the  judgment  was  re- 
corded in  such  other  county.  Barnes 
7'.  Beighly,  9  Colo.  475. 

Form  of  Allegations  as  to  Recovery  of 
Judgment. — In    Pierstoff  v.  Jorges,   86 
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c.  The  Execution.— The  bill  should  allege  that  the  execution 
actually  issued,  and  should  describe  it,  stating  the  respective 
dates  at  which  it  issued  and  was  returnable.' 

Where  the  judgment  is  one  upon  which  an  execution 
might  have  been  issued  to  any  county  of  the  state,  it 
is  not  sufficient  to  allege  that  an  execution  was  issued  to  a 
named  county,  without  alleging  that  the  debtor  resides  in  such 
county.* 


Wis.  128,  the  court,  although  it  recog- 
nized the  propriety  of  alleging  spe- 
cifically that  the  judgment  had  been 
*'  duly  given  or  made,"  approved  al- 
legations as  follows:  "In  an  action 
for  bastardy  in  which  the  above-named 
plaintiff  was  the  complaining  witness, 

the  .said recovered  a  judgment 

in  the  municipal  court  of county. 


against  the  defendant ,  in  which 

it  was  adjudged,"  etc. 

1.  Where  there  Ib  a  Statute  requiring 
the  execution  to  be  made  returnable 
sixty  days  after  its  delivery,  it  need 
not  be  stated,  it  would  seem,  when  the 
execution  was  returnable.  Strange  v. 
Longley,  3  Barb.  Ch.  (N.  Y.)  650; 
Cassidy  v.  Meacham,  3  Paige  (N.  Y.) 
311;  Albright  xk  Herzog,  12  111.  App. 
557,  following  Cassidy  v.  Meiacham,  3 
Paige  (N.  Y.)  311;  German  American 
Seminary  v.  Saenger,  66  Mich.  249; 
Strange  v.  Longley,  3  Barb.  Ch.  (N. 
Y.)650. 

Delivery  of  Writ  to  Sheriff. — Allega- 
tions that  a  writ  of  fieri  facias  was 
*'  sued  out  and  prosecuted,"  and  that, 
before  the  writ  was  delivered  to  the 
sheriff,  it  was  duly  indorsed,  with  a 
direction  to  the  sheriff  as  to  the  sum 
to  be  levied  with  interest,  "and  was 
then  delivered  to  said  sheriflf  to  be  exe- 
cuted in  due  form  of  law,"  sufficiently 
make  it. appear  that  the  writ  was  deliv- 
ered to  the  sheriff  before  the  return 
day.  Conant  v.  Sparks,  3  Edw.  Ch. 
(N.  Y.)  104. 

Allegations  as  to  Directions  to  the 
Sheriff. — The  bill  need  not  specifically 
allege  that  the  writ  of  fieri  facias  di- 
rected the  amount  of  the  judgment  to 
be  made  out  of  the  lands  and  tenements 
of  the  defendant,  when  an  ordinary  exe- 
cution, as  prescribed  by  statute,  au- 
thorizes a  levy  on  the  debtor's  lands, 
as  it  will  be  presumed,  in  the  absence 
of  proof  to  the  contrary,  that  the  exe- 
cution was  regular  and  conformed 
to  the  law.     Brown  v.  Bates,  10  Ala. 

•432- 

Alias  Execution. — In  Williams  xk  Hub- 


bard, 1  Mich.  446,  wherein  the  com- 
plainant relied  upon  the  return  unsat- 
isfied of  an  alias^.  ya.,  it  was  deter- 
mined that  the  bill  need  not  allege 
that  the  first  execution  was  regularly 
issued  and  returned,  so  as  to  negative 
the  fact  that  the  second  execution  was 
unauthorized  and  void;  Miles,  J.,  say- 
ing :  "  It  seems  to  me,  that  the  rule  re- 
quiring an  exhibition  of  the  regularity 
of  all  the  proceedings  upon  the  judg- 
ment in  the  law  court  would  lead  to 
needless  prolixity  in  creditors'  bills, 
and  be  productive  of  no  good  results. 
All  that  is  required,  in  this  respect,  to 
give  the  court  jurisdiction,  is,  that  the 
complainant  should  show  that  he  has 
had  execution  upon  his  judgment 
in  the  hands  of  the  proper  officer,  and 
that  he  has  been  unable  to  find  any 
property  liable  to  execution  upon  which 
he  could  levy." 

Revival  of  Judgment  before  Issuance 
of  Execution. — Although  the  execution 
could  not  have  been  regularly  issued 
without  the  revival  of  the  judgment  by 
scire  facias,  it  need  not  be  alleged  in 
the  bill  that  the  judgment  was  so  re- 
vived. Cary  v.  Clark,  3  Edw.  Ch.  (N. 
Y.)274. 

2.  Reed  v.  Wheaton,  7  Paige  (N. 
Y.)  663;  Leggett  z\  Hopkins,  7  Paige 
(N.  Y.)  149;  Preston  v.  Wilcox,  38 
Mich.  578.  And  it  is  not  sufficient  to 
name  the  county  where  the  defendant 
resides  at  the  time  of  the  filing  of  the 
bill,  but  it  should  be  specifically  al- 
leged that  he  was,  at  the  time  of  the 
issuance  of  the  execution,  a  resident  of 
the  county  to  which  the  execution  is- 
sued. Wheeler  v.  Heermans,  3  Sandf. 
Ch.  (N.  Y.)  597;  Smith  v.  Fitch, 
Clarke  Ch.  (N.  Y.)  265;  Gaylord 
V.  Hendrickson,  cited  in  Smith  v. 
Fitch,  Clarke  Ch.  (N.  Y.)  265; 
Hope  V.  Brinckerhoff,  3  Edw.  Ch.  (N. 

Y.)  445- 

Contra. — In  Alabama,  it  is  held  that 
the   bill    need   not   contain   a  specific 
allegation  that  the  execution   was  is- 
sued  to  the  county  in  which   the  de- 
563  Volume  V. 


The  Bill  or  Complaint. 


CREDITORS'  BILLS. 


Legal  Remedies. 


d.  The  Return. — The  bill  should  allege  the  actual  return 
of  the  execution  before  the  filing  of  the  bill,  and  should 
state  the  time  when  it  was  made,^  to  enable  the  court  to  ascer- 
tain that  the  execution  was  actually  returned  before  the  filing  of 
the  bill.* 

The  return  need  not  be  set  forth  in  Jicec  verba;^  but  it  is  suf- 
ficient to  allege  that  it  was  returned  nulla  bona  or  "wholly 
unsatisfied.""* 


fendant  had  a  fixed  and  known 
residence,  and  that  it  devolves  upon 
the  defendant  to  show  that  the  execu- 
tion was  issued  to  an  improper  county, 
Brown  t^  Bates,  lo  A\?l.  i^'>,2,  followed 
in  Nix  V.  Winter,  35  Ala.  309;  and  in 
Illinois,  allegations  showing  that  the 
execution  was  issued  to  the  sheriff  of 
the  county  in  which  the  judgment 
was  recovered  are  considered  suffi- 
cient, without  an  allegation  that  the 
judgment  debtor,  at  the  time  of  the 
issuance  and  delivery  of  the  execution, 
resided  in  that  county,  the  presump- 
tion being  that  the  defendant  resided 
in  the  county  where  the  suit  was 
brought.  Deimel  v.  Brown,  136  111. 
586. 

1.  Shea  V.  Dulin,  3  MacArthur 
(D.C.)  339;  Cassidy  t'.  Meacham,  3 
Paige  (N.  Y.)  311;  Pardee  v.  DeCala, 
7  Paige  (N.  Y.)  132,  which  is  an  au- 
thority for  dismissing  a  bill  stating  that 
the  execution  was  returnable,  and  was 
returned,  on  a  date  subsequent  to  the 
commencement  of  the  suit,  although 
the  objection  was  not  taken  in  the  an- 
swer. Preston  v.  Wilcox,  38  Mich. 
578;  Albright  v.  Herzog,  12  111.  App. 
e^K!] ,  folloiving  Cassidy  v.  Meacham,  3 
Paige  (N.  Y.)  311. 

See  further  Richardson  v.  Gilbert, 
21  Fla.  545,  wherein  the  court  did  not 
consider  that  an  allegation  "  that  said 
execution  has  been  placed  in  the 
sheriff's  hands  and  is  returned  '  no 
property'  indorsed  upon  said  execu- 
tion," was  sufficient  as  an  averment  of 
a  return  of  the  execution  unsatisfied  ; 
and  the  court  questioned  the  sufficien- 
cy of  an  allegation  that  on  a  day 
named  the  sheriff  "  made  his  return 
upon  said  execution  that  no  property 
could  be  found  upon  which  a  levy 
could  be  made." 

2.  Pardeer'.  DeCala,  7  Paige  (N.  Y.) 
132,  wherein  a  bill  alleging  that  the 
execution  was  returnable,  and  was  re- 
turned on  a  day  subsequent  to  the 
commencement  of  the  suit,  was  dis- 
missed,   although   the   objection    was 


not  taken  in  the  answer,  and  although 
the  execution  as  exemplified  was  re- 
turnable and  appeared  to  have  been 
returned  and  filed  prior  to  the  filing 
of  the  bill. 

But  see  Long  v.  Page,  10  Humph. 
(Tenn.)  541J  wherein  the  bill  was 
silent  as  to  whether  or  not  the  execu- 
tion had  been  returned.  Said  the 
court:  "The  objection  that  the  bill 
does  not  show  upon  its  face  that  the 
execution  was  returned,  if  available  at 
any  stage  in  the  progress  of  the  cause, 
could  not  be  taken  at  the  hearing. 
The  principle  applies  to  this  case, 
that  if  the  defendant  submit  to  answer,, 
without  exception  to  the  jurisdiction 
by  demurrer  or  otherwise,  he  will  not 
be  heard  to  object  to  the  jurisdiction 
on  the  hearing,  unless  the  case  made 
out  in  the  pleadings  and  proof  be  un- 
fit for  the  cognizance  of  a  court  of 
equity." 

3.  Daskam  v.  Neff,  79  Wis.  161, 
wherein  the  court  said  :  "If  that  were 
done  the  court  could  only  read  the 
words  of  the  return,  which  would  not 
enlighten  it  greatly  on  that  point.  The 
presumption  is  that  the  return  is  cor- 
rect, according  to  the  real  facts,  and 
that  the  officer  did  his  duty  in  endeav- 
oring to  find  property  of  the  judgment 
debtor  out  of  which  he  could  collect 
the  amount  named  in  the  execution. 
It  certainly  was  not  necessary  that 
the  complaint  should  give  a  full 
history  of  the  officer's  proceedings 
in  trying  to  make  the  money  on  the 
execution,  because  the  presumption 
is  that  he  used  due  diligence  in  that 
regard." 

4.  Alexander  v.  Tams,  13  HI.  221 ; 
Suydam  v.  Beals,  4  McLean  (U.  S.) 
12,  wherein  it  was  sufficient  to  allege 
that  the  execution  had  been  returned 
nulla  bona,  without  averring  that  the 
officer  searched  for  the  property. 

See  also  Page  v.  Grant,  9  Oregon 
116,  wherein  an  averment  that  the  ex- 
ecution had  been  returned  unsatisfied 
was  considered  as  an  attempt  to  state 
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5.  Insolvency  of  the  Debtor. — Where  it  is  alleged  that  an  ex- 
ecution has  been  issued  and  returned  unsatisfied,  it  need 
not  be  otherwise  distinctly  averred  that  the  debtor  has  no 
other  property  than  that  out  of  which  the  creditor  seeks  pay- 
ment.^ 

In  Suits  to  Set  Aside  Fraudulent  Conveyances,  according  to  some  authori- 
ties, the  insolvency  of  the  debtor  at  the  time  of  the  filing  of  the 
bill  need  not  be  alleged  ;  ^  but  there  is  a  conflict  of  authority  upon 


the  legal  effect  of  the  return  and  not 
its  language. 

See  further  Wilson  v.  Forsyth,  24 
Barb.  (N.  Y.)  105,  wherein  the  court 
refused  to  accept  as  sufficient  an  alle- 
gation that  the  sheriff  had  made  a 
named  amount,  that  there  still  re- 
mained due  and  unpaid  a  named 
amount,  and  that  the  debtor  had  no 
personal  property  in  the  county  to 
which  the  execution  issued,  from 
which  any  part  of  the  balance  of  said 
judgment  could  be  made ;  and  Beards- 
ley  Scythe  Co.  v.  Foster,  36  N.  Y. 
561,  wherein  a  like  allegation  was  con- 
demned. 

Return  of  Execution  against  Joint 
Debtors. — Allegations  that  an  execu- 
tion issued  on  a  judgment  recovered 
against  joint  defendants  was  returned, 
that  the  two  defendants  (naming  them) 
had  no  goods,  chattels,  or  real  estate, 
whereof  the  sheriff  could  make  the 
amount  of  the  judgment,  are  sufficient 
to  show  that  the  legal  remedy  had 
been  exhausted  against  both  the  joint 
and  several  property  of  the  defendants, 
and  is  not  open  to  the  objection  that 
it  shows  only  that  the  defendants  had 
no  joint  property.  Conant  v.  Sparks, 
3  Edw.  Ch.  (N.  Y.)  104. 

Ohio  Statute. — A  bill  illed  under 
Code  Ohio,  §  458,  which  provides  that 
when  a  judgment  debtor  has  not  J>er- 
sonal  or  real  froferty  subject  to  levy 
on  execution  sufficient  to  satisfy  the 
judgment,  any  equitable  interest,  etc., 
may  be  reached,  it  is  not  sufficient  to 
aver  that  an  execution  has  been  re- 
turned "  no  goods,"  because  "  non  con- 
stat but  there  may  be  lands  subject  to 
execution,  and  it  should  have  been 
shown  on  the  execution  and  averred  in 
the  petition  that  there  were  none." 
State  Bank  v.  Oliver,  i  Disney  (Ohio) 

159- 

1.  Daskam  v.  Neff,  79  Wis.  161 ; 
Page  z'.  Grant,  9  Oregon  116,  wherein 
the  court  says:  "If  the  sheriff's  re- 
turn is  conclusive,  it  wovtld  be  idle  to 
allege,  in  addition  to  such  return,  that 


the  judgment  debtor  was  insolvent,  oi 
had  no  property  out  of  which  the  judg- 
ment could  be  made.  It  is  not  cor- 
rect, as  counsel  for  appellants  insist, 
that  such  an  allegation  would  not  be 
sufficient  but  for  special  statutory  pro- 
vision making  it  so.  The  statute  is 
merely  declaratory  of  the  rule  as  it, 
previously  existed."  Citing  McEl- 
wain    V.    Willis,    9   Wend.    (N.    Y.) 

559- 

2.  Rhead  v.  Hounson,  46  Mich. 
243,  wherein  the  court  says :  "The 
office  of  the  suit  is  to  remove  the 
debtor's  deed  out  of  the  way  of  the 
execution,  and  on  the  ground  of  its  be- 
ing fraudulent  as  against  the  creditor, 
and  the  equity  for  such  interference 
may  exist,  although  the  debtor  is  not 
insolvent.  The  circumstance  of  his 
being  solvent  or  insolvent  is  important 
only  as  it  bears  upon  the  question 
whether  in  fact  the  deed  is,  or  is 
not,  fraudulent  as  against  the  cred- 
itor." 

See  further  Citizens'  Bank  v.  Bud- 
dig,  65  Miss.  284,  holding  that  under 
a  statute  (Code  Miss.  1843)  authoriz- 
ing any  creditor  at  large  to  file  a  bill 
to  set  aside  a  fraudulent  conveyance,  it 
is  not  necessary  to  allege  that  the 
debtor  is  insolvent,  and  that  the  com- 
plainant has  no  other  means  of  obtain- 
ing satisfaction  of  his  demand  except 
by  resorting  to  the  property  fraudu- 
lently conveyed ;  in  which  latter  case 
Campbell,  J.,  in  commenting  upon  the 
decisions  in  Indiana,  requiring  the 
complainants  in  suits  to  set  aside 
fraudulent  conveyances  to  allege  that 
they  have  no  other  means  of  obtaining 
satisfaction  of  their  demands,  except 
by  resorting  to  the  property  sought  to 
be  reached  by  the  bill,  says  that  the 
Supreme  Court  of  Indiana  has  con- 
founded "the  distinction  between  a 
voluntary  conveyance  by  a  husband  to 
his  wife,  a  father  to  his  child,  and  the 
like,  the  validity  or  invalidity  of  which 
is  determinable  by  the  circumstances 
of  the  donor  at  the  time   of  the  gift. 
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this  question,  as  there  is  upon  the  question  whether  or  not  an 
execution  must  have  been  issued  and  returned  unsatisfied.^ 

The  insolvency  of  the  debtor  at  the  time  the  fraudulent  con- 
veyance was  executed,  is  not  a  jurisdictional  fact,  but  merely 
evidence  of  fraudulent  intent,  and,  according  to  the  weight  of 
authority,  need  not  be  alleged  in  the  bill.* 


and  a  conveyance  made  to  hinder, 
delay  and  defraud  creditors,  *  *  *  and 
has  displayed  remarkable  consistency 
and  persistence  in  this  erroneous  view, 
against  the  sentiment  of  the  bar  and 
inferior  courts,  as  indicated  by  the 
multitude  of  cases  in  which  it  has  been 
questioned." 

1.  The  following  cases  support  the 
doctrine  that  the  insolvency  of  the 
debtor  must  be  alleged :  Harris  v. 
Taylor,  15  Cal.  348;  Burdsall  v.  Wag- 
goner, 4  Colo.  256,  holding  that  the 
omission  of  the  averment  is  not  cured 
by  evidence  that  the  debtor  has  no 
other  property  than  that  fraudulently 
conveyed,  the  court  saying:  "The  bill 
should  show,  not  only  that  the  debtor 
has  made  a  fraudulent  disposition  of 
his  property,  but  that  such  disposition 
,  embarrasses  him  in  obtaining  satis- 
faction of  his  debt  or  judgment;  there 
must  be  an  averment  of  want  of  prop- 
erty sufficient  to  satisfy  such  debt, 
other  than  the  property  which  is  al- 
leged to  have  been  fraudulently  con- 
veyed, for,  if  there  be  other  property 
sufficient,  then  the  resort  to  equity  is 
unnecessary."  See  also  Emery  v- 
Yount,  7  Colo.  107 ;  Hood  v.  Saunders, 
II  Colo.  106;  Uhre  z<.  Melum,  17  111. 
App.  182;  Baugh  V.  Boles,  35  Ind. 
524;  Ewing  V.  Patterson,  35  Ind.  326; 
Romine  v.  Romine,  59  Ind.  346; 
Pence  v.  Croan,  51  Ind.  336;  Alford 
V.  Baker,  53  Ind.  279;  and  Bruker  v. 
Kelsey,  72  Ind.  51.  wherein  the  court 
said :  "  The  conveyance  is  valid  be- 
tAveen  the  parties  thereto,  and  third 
parties  are  not  allowed  to  attack  it  un- 
less it  is  necessary  to  do  so  in  order  that 
justice  may  be  done.  If  there  is  other 
property  in  the  hands  of  the  debtor 
when  the  conveyance  is  made,  ample  to 
pay  all  his  debts,  or  if,  when  the  suit  is 
commenced,  he  has  other  property 
subject  to  sale  on  execution,  out  of 
which  the  plaintiff's  debt  could  be 
made,  justice  does  not  require  or  per- 
mit that  the  conveyance  be  set  aside 
in  order  that  resort  may  be  had  to  the 
real  estate  so  conveyed."  And  see 
Dunham  v.  Cox,  10  N.  J.  Eq.  467,  and 


Crocket  v.  Lee,  7  Wheat.  (U.  S.)  527, 
cited  in  Burdsall  v.  Waggoner,  4  Colo. 
256. 

See  further,  infra,  upon  this  ques- 
tion. Exhaustion  of  Ordinary  Le'gal 
Re7nedies,    p.  460. 

2.  Rounds  v.  Green,  29  Minn.  139, 
wherein  the  court  says  that  the  insol- 
vency of  the  debtor  at  the  time  of  the 
alleged  fraud  "is  amatter  of  evidence." 

See  also,  to  the  same  effect,  Hager 
V.  Shindler,  29  Cal.  48,  citing  Sands 
V.  Hildreth,  14  Johns.  (N.  Y.)498. 

But  see,  contra,  the  dictum  of  Hayt, 
J.,  in  O'Connell  v.  Taney,  16  Colo. 
353 ;  Deutsch  v.'  Korsmeier,  59  Ind. 
373 :  Sherman  t^  Hogland,  54  Ind.  578; 
Pence  z>.  Croan,  51  Ind.  336;  Romine 
V.  Romine,  59  Ind.  346,  wherein  a  de- 
murrer was  sustained  because  the 
complaint  alleged  merely  that  the 
debtor  "is  insolvent  and  has  no  prop- 
erty subject  to  execution,"  etc.; 
Brookbank  v.  Kennard,  41  Ind.  339; 
and  Bentley  v.  Dunkle,  57  Ind.  374. 

Purchase  of  Property  in  the  Name  of 
Voliinteer. — Where  the  object  of  the 
bill  is  to  have  a  resulting  trust  declared 
in  property  which  the  debtor  has  paid 
for,  and  which  he  has  procured  to  be 
conveyed  to  his  wife,  and  the  suit  does 
not  proceed  upon  the  theory  that  the 
conveyance  was  in  fraud  of  creditors, 
it  is  not  necessary  to  allege  that  at  the 
time  the  conveyance  was  made  to  the 
wife  the  debtor  was  insolvent.  O'Con- 
nell V.  Taney,  16  Colo.  353. 

Consumption  of  Property  by  Fraud- 
ulent Mortgage. — In  State  f .  Foot,  27 
S.  Car.  340,  it  was  insisted,  on  de- 
murrer, that  an  action  could  not  be 
maintained  to  avoid  an  alleged  fraud- 
ulent mortgage  of  real  estate,  because 
there  was  no  allegation  that  the  prop- 
erty embraced  in  the  mortgage  was 
insufficient  to  pay  the  mortgage  debt, 
and  that  hence  the  plaintiff,  for  aught 
that  appeared,  had  a  plain  and  ade- 
quate remedy  at  law  against  the  prop- 
erty covered  by  the  mortgage ;  but  the 
court  considered  an  allegation  that 
the  judgment  debtor  had  placed  his 
property  beyond  the  reach  of  the 
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As  an  Excuse  for  Not  Exhausting  Legal  Eemedies.  — As  has  been  seen  here- 
inbefore,!  the  creditor  is  frequently  excused  from  exhausting  his 
legal  remedies  because  of  the  insolvency  of  the  debtor  (a  ques- 
tion upon  which  there  is  a  conflict  of  authority) ;  but  such  excuse, 
to  be  available,  must  be  alleged  in  the  bill  * 

Essential  Averments. — The  allegations  as  to  the  insolvency  of  the 
debtor,  when  the  averment  thereof  is  necessary,  should  be  clear 
and  explicit,  and  should  relate  to  the  time  when  the  bill  is  filed, 
or  to  the  time  when  the  fraudulent  conveyance  was  made,  accord- 
ing to  the  requirements  of  the  particular  case;^  biit  the  debtor's 


plaintiff's  execution,  unless  the  mort- 
gage should  be  set  aside,  was  equiv- 
alent to  an  averment  that  the  debts  se- 
cured by  the  mortgage  were  sufficient 
to  consume  the  mortgaged  property. 

1.  See  sufra,  Insolvency  of  Debtor 
as  Excuse  for  Not  Exhausting  Legal 
Remedies,  p.  518. 

2.  Newman  v.  Willetts,  52  111.  98; 
Crippen  v.  Hudson,  13  N.  Y.  161 ; 
Rountree  v.  McKay,  6  Jones  Eq.  (N. 
Car.)  87,  following  Tabb  v.  Williams, 
4  Jones  Eq.  (N.  Car.)  353. 

3.  Collins  V.  Myers,  68  Ga.  530, 
wherein  it  was  held  that,  under  the 
Georgia  code  allowing  a  bill  to  be 
filed  by  a  creditor  at  large  when  the 
debtor  is  insolvent,  the  creditor  must 
clearly  allege  the  debtor's  insolvency 
and  the  facts  to  show  it,  and  that  an 
averment  of  failure  to  pay  the  plain- 
tiff's debt  at  maturity  was  not  suffi- 
cient; Lide  V.  Parker,  60  Ala.  165, 
wherein  it  was  held  insufficient  to 
allege  an  indebtedness  to  the  com- 
plainant and  other  creditors,  and  that 
the  debtor  was  much  embarrassed, 
and  had  made  a  conveyance  covering 
substantially  all  of  his  property ; 
Uhre  V.  Melum,  17  111.  App.  182, 
wherein  it  was  held  insufficient  to  al- 
lege that  the  debtor  "was  heavily  in- 
del)ted  and  was  deemed  insolvent;" 
Rinehart  v.  Long,  95  Mo.  396, 
wherein  an  allegation  that  the  debtor 
was  wholly  insolvent,  that  he  owed 
about  $14,000,  and  that  his  property 
was  wholly  inadequate  to  satisfy  his 
indebtedness,  was  considered  suffi- 
cient; Bentley  v.  Dunkle,  57  Ind.  374; 
Brookbank  v.  Kennard,  41  Ind.  339. 
In  the  last  case  it  was  held  insufficient 
to  allege  that  the  debtor  "was  owing  a 
large  sum  of  money,"  the  court  saying : 
"  The  amount  of  his  indebtedness, 
expressed  by  the  phrase  '  a  large 
sum,'  is  too  vague  and  indefinite  to 
have  much  force  in  a  judicial  proceed- 


ing. The  indebtedness  may  have  been 
one  dollar  or  a  hundred   thousand." 

In  Deutsch  t;.  Korsmeier,  59  Ind. 
373,  it  was  held  insufficient  to  allege 
the  defendant's  insolvency  at  a  time 
subsequent  to  the  making  of  the  fraud- 
ulent conveyance,  instead  of  alleging 
his  insolvency  when  the  conveyance 
was  made. 

See  also  Enright  v.  Grant,  5  Utah 
334;  in  this  case  two  judgment  cred- 
itors united  in  the  bill,  and  an  allega- 
tion that  one  of  the  judgment  creditors 
had  issued  an  execution  which  had 
been  returned  nulla  bona,  together 
with  an  allegation  that  the  plaintiffs 
knew  of  no  property  upon  which  an 
execution  could  be  levied,  and  that  the 
judgment  would  remain  wholly  un- 
satisfied unless  they  were  permitted  to 
resort  to  equity,  was  considered  a  suf- 
ficient allegation  of  insolvency  to 
excuse  the  failure  of  the  other  cred- 
itor to  issue  an  execution  and  have 
it  returned  unsatisfied. 

See  further  Dawson  Bank  v.  Harris, 
84  N.  Car.  206,  wherein  the  action 
was  brought,  as  permitted  by  the 
North  Carolina  practice,  by  a  credit- 
or at  large  to  avoid  a  fraudulent  con- 
veyance. It  was  alleged  that  the  debt- 
or owed  debts  exceeding  fifty  thou- 
sand dollars  in  amount,  which  all  his 
estate  of  every  kind,  including  that 
mentioned  in  the  fraudulent  deeds, 
was  wholly  insufficient  to  pay,  and 
that  he  became  and  was  utterly  insol- 
vent. It  was  held  that  these  averments, 
although  not  very  specific  and  pointed, 
sufficiently  made  it  appear  that  the 
satisfaction  of  the  plaintiff's  debt 
could  be  secured  only  by  pursuing  the 
ali'enated  land,  and  a  demurrer  to  the 
complaint,  because  of  the  absence  of 
an  averment  that  the  plaintiff  could 
not  obtain  satisfaction  of  his  demand 
from  other  property  of  the  defendant, 
was  overruled. 
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insolvency  need  not  be  stated  in  terms  when  facts  are  alleged 
from  which  it  may  be  deduced. * 

6.  The  Prayer. — Under  the  general  prayer  for  other  and  further 
relief,  the  creditor,  as  in  other  suits,  is  entitled  to  such  relief  as 
the  law  announces  upon  the  facts  pleaded  and  proved,  whether 
especially  asked  for  or  not.* 


AllegatlonB  as  to  Nonresidence  of  Debt- 
or.— Allegations  describing  the  debt- 
or as  formerly  of  a  named  town  in  a 
named  county  are  not  sufficient  as 
averments  that  he  is  a  nonresident, 
and,  although  apparently  intended  as 
an  excuse  for  not  having  obtained  a 
judgment  at  law,  and  for  not  having 
caused  an  execution  to  be  issued  and 
returned  thereon,  are  insufficient  for 
that  purpose.  Ginn  v.  Brown,  14  R. 
I.  524. 

1.  Botsford  V.  Beers,  11  Conn.  369, 
wherein  Bissell,  J.,  says  :  "It  need  not 
be  stated  in  terms  that  there  is  no 
adequate  remedy  at  law.  It  is  enough 
if  it  appear  from  the  facts  disclosed  in 
the  bill  that  such  remedy  does  not 
exist." 

See  also  Dunsback  v.  Collar,  95 
Mich.  611,  wherein  it  was  held  suffi- 
cient to  allege  that  the  debtor  had  "no 
real  or  personal  estate  liable  to  levy 
and  sale,  except  the  premises  afore- 
said, on  which  the  sherifif  could  make 
a  levy." 

To  the  same  eflPect  is  Turner  v. 
Adams,  46  Mo.  95,  wherein  allegations 
that  but  a  small  sum  was  realized  on 
executions,  that  the  residue  of  the 
judgment  remained  unpaid,  and  that 
there  was  no  property  of  the  debtor 
out  of  which  such  residue  could  be 
made,  were  regarded  as  sufficiently 
showing  the  insolvency  of  the  debtor, 
to  enable  the  creditor  to  maintain  an 
action  to  set  aside  a  fraudulent  and 
collusive  sale  of  the  debtor's  land, 
without  showing  a  return  of  nulla  bona. 

2.  Manchester  f.  McKee,  9  111.  511; 
Donovan  v.  Sheridan,  37  N.  Y.  Super. 
Ct.  256;  Treadwell  v.  Brown,  44  N. 
H.  551,  holding  that  the  creditor,  un- 
der the  general  prayer,  may  have  such 
relief  as  he  is  entitled  to  without  re- 
gard to  any  defect  in  the  special  prayer 
for  relief,  especially  where  the  relief 
so  given  is  not  inconsistent  with  Uiat 
prayed  for. 

In  Edwards  v.  Edwards,  24  Ohio  St. 
402,  it  was  insisted  that  the  plaintiff 
was  not  entitled  to  the  benefit  of  a 
vendor's  lien,  whereby  a  debt  due  to 


the  debtor  was  secured,  because  the  pe- 
tition did  not  aver  in  so  many  words 
the  existence  of  the  vendor's  lien,  nor 
specifically  pray  for  its  enforcement; 
but  it  was  held  that,  as  all  the  facts  es- 
sential to  the  existence  of  the  lien  were 
averred,  the  plaintiff  was  entitled  to 
the  relief  under  a  prayer  for  general 
relief. 

Vacation  of  Fraudulent  Conveyances. — 
In  Williams  v.  Hubbard, Walk.  (Mich.) 
28,  it  was  considered  immaterial  that 
there  was  no  special  prayer  for  the  va- 
cation of  the  fraudulent  conveyance 
complained  of,  and  such  relief  was 
given  under  the  general  prayer  for 
other  and  further  relief. 

To  the  same  effect  is  Clarkson  v.  De 
Peyster,  3  Paige  (N.  Y.)320. 

See  also  Brown  v.  M'Donald,  i  Hill's 
Eq.  (S.  Car.)  297,  wherein  a  decree  was 
rendered  setting  aside  a  conveyance, 
although  such  relief  was  not  prayed 
for  in  the  bill,  the  court  saying :  "  The 
fact  that  a  party  does  not  pray  for  spe- 
cific relief  appropriate  to  his  case  is  no 
ground  of  objection  to  a  decree  in  his 
favor,  provided  his  bill  contains  a  gen- 
eral prayer  for  relief,  and  the  relief 
decreed  arises  out  of  the  case  made 
by  the  pleading.  *  *  *  In  this  view  it 
was  perfectly  competent  to  the  chan- 
cellor to  make  the  decree  which  he 
did." 

See  further  Burtus  v.  Tisdall,  4 
Barb.  (N.  Y.)  571,  wherein  it  was 
determined  that  a  judgment  could  be 
rendered  against  a  fraudulent  grantee 
of  chattels,  although  the  complainant 
did  not  in  his  bill  of  complaint  directly 
impeach  the  sale,  as  he  called  for  a  full 
disclosure  of  all  the  particulars  of  the 
transaction;  the  court  saying :  "As  a 
creditors'  bill  is  for  discovery  as  well 
as  relief,  the  plaintiff  is  at  liberty  to 
avail  himself  of  any  objections  to  a 
proceeding  on  the  part  of  the  defend- 
ants affecting  his  rights,  although 
they  may  not  have  been  specified  by, 
or  even  generally  charged  in,  the  bill. 
The  rule  results  from  the  necessity  of 
the  case ;  as  a  creditor  cannot  be  sup- 
posed  to   be    thoroughly     acquainted 
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7.  Allegations  Peculiar  to  Various  Classes  of  Bills — a.  Suits  to 
Set  Aside  Fraudulent  Conveyances — (i)  T/t£  Relation  of 
Debtor  and  Creditor. — In  those  cases  where  the  right  to  attack  a 
fraudulent  conveyance  depends  upon  the  fact  that,  at  the  time  of 
its  execution,  the  complainant  was  a  creditor,  that  fact  must  be 
alleged  in  the  bill.* 

(2)  Description  of  Property. — Where  the  property  fraudulently 
conveyed  consists  of  land,  the  premises  must  be  accurately  and 
definitely  described  so  that  any  one  reading  the  bill  can  learn 
what  property  the  creditor  seeks  to  reach  ;*  and  unless  the  prem- 


with  the  conduct  of  his  debtor  towards 
third  persons ;  especially  when,  as  is 
generally  the  case  in  fraudulent  trans- 
actions, efforts  are  made  to  conceal 
the  circumstances  from  the  public." 

Bill  to  Reach  Land  Purchased  in  Name 
of  Volunteer. — In  Alexander  -'.•  Tams, 
13  111.  221,  the  special  prayer  was  for 
the  subjection  to  the  payment  of  the 
complainant's  judgment  of  a  trust 
in  land  resulting  to  the  debtor  by 
reason  of  his  having  paid  part 
of  the  purchase  price  tlierefor.  It 
was  held  that,  although  no  trust  re- 
sulted, and  the  land  was  not  reachable 
because,  among  other  reasons,  the 
money  had  not  been  paid  by  the  debtor 
at  the  time  the  purchase  was  made,  yet, 
under  the  general  prayer  for  relief,  the 
complainant  was  entitled  to  pursue  the 
money  which  the  debtor  had  paid. 

What  Demands  Comprehended  in  the 
Prayer. — In  Manchester  v.  McKee,  9 
111.  511,  it  was  insisted  that  the  prayer 
of  the  bill  only  sought  the  payment  of 
a  note  described  therein  and  not  of 
two  judgments;  but  it  was  held  that 
since  the  plaintiff  prayed  that  the  real 
estate  described  in  the  bill  might  be 
sold  by  order  of  the  court  in  satisfac- 
tion of  what  might  be  due  the  plain- 
tiff, he  was  entitled  to  payment  of 
several  demands  previously  stated  in 
the  bill,  including  the  judgments. 

Alternative  Prayers. — The  bill  may 
be  framed  in  a  double  aspect,  and  the 
prayer  may  be  in  the  alternative  to 
subject  the  whole  estate  conveyed  by 
the  supposed  fraudulent  deed,  if  it 
turns  out  to  be  fraudulent,  or  tiie  sur- 
plus which  may  remain  after  satisfying 
any  incumbrance  of  the  estate  which 
may  turn  out  to  be  valid  against  cred- 
itors. Barger  7'.  Buckland,  28.  Gratt. 
(Va.)  850,  wherein  Moncure,  J.,  says: 
"This  is  common  practice,  both  con- 
venient and  economical,  well  sustained 
by  equity." 


Special  Prayer  for  Ne  Exeat. — A  writ 
of  ne  exeat  need  not  be  prayed  for  in 
the  bill,  as  it  may  be  granted  in  the 
decree  under  the  prayer  for  general 
relief,  where  the  facts  alleged  in  the 
bill  and  established  show  a  proper 
case  for  the  writ.  Lewis  v.  Shain- 
wald,  7  Sawy.  (U.  S.)  403. 

See  also    infra.  The  Decree,  p.  598. 

1.  Merrell  v.  Johnson,  96  111.  224; 
Uhre  t'.  Melum,  17  111.  App.  184, 
wherein  the  necessity  for  this  allega- 
tion is  said  to  come  within  the  general 
rule  requiring  the  averment  of  every 
material  fact  necessary  to  constitute 
the  cause  of  action ;  Moritz  v.  Hoff- 
man, 35  111.  558.  See  also  Koster  v. 
Hiller,  4  111.  App.  21. 

2.  Hines  t'.  Duncan,  79  Ala.  112; 
McElwain  v.  Willis,  9  Wend.  (N. 
Y.)  561,  wherein  the  allegations  were 
merely  that  the  debtors  had  executed 
a  pretended  assignment  or  conveyance 
of  their  property,  without  stating  what 
the  property  was  or  its  nature  or  spe- 
cies, and  that  at  the  time  of  making 
and  executing  such  assignment  the 
debtors  were  in  possession  of  sufficient 
funds  and  credits  to  pay  their  debts. 
A  demurrer  to  the  bill  was  sustained. 
Nelson,  J.,  saying  that  if  the  bill  was 
designed  as  one  "  filed  under  the  com- 
mon-law powers  of  the  court  to  remove 
an  impediment  in  the  way  of  a  per- 
fect remedy  at  law,  interposed  fraudu- 
lently or  inequitably  by  the  debtor, 
then  it  should  have  clearly  shown  that 
there  was  property  upon  which  the 
judgment  was,  or  might  have  been,  a 
lien  if  real,  or  the  execution  if  per- 
sonal. One  or  the  other  of  these 
facts  was  essential  to  the  jurisdiction 
and  remedy,  and  should  not  have  been 
left  to  inference  or  conjecture."  Fol- 
io-wed in  Wilson  v.  Forsyth,  24  Barb. 
(N.  Y.)  105. 

See  further  Stoddard  v.  McLane, 
56  Mich.  II,  wherein  it  was  determined 
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ises  are  so  described  the  bill  will  not  operate  as  a  lis  pendens}- 
Personal  property,  however,  need  pot  be  described  with  such 
great  particularity,  especially  where  discovery  is  sought.* 

(3)  Description  of  Fraudulent  Instrument. — It  is  sufficient  to 
aver  that  the  debtor  has  made  a  fraudulent  conveyance  without 
particularly  describing  the  instrument  of  conveyance  ;^  and  a  copy 
of  the  instrument  which  is  alleged  to  be  fraudulent  need  not  be 
attached  to  and  made  a  part  of  the  bill  or  complaint* 

(4)  Averment  of  Fraud. — As  in  other  suits,  where  fraud  is  com- 
plained of,  a  general  allegation  of  fraud  is  not  sufficient,  but 
the  allegations  must  be  distinct  and  full  in  respect  to  the  time, 
circumstances,  and  design  of  the  making  of  the  fraudulent  con- 
veyance.^ 


that  a  bill  brought  by  a  creditor  who 
had  levied  an  execution  upon  personal 
property,  to  set  aside  a  fraudulent  con- 
veyance thereof,  should  distinctly  al- 
lege that  the  property  fraudulently 
conveyed  is  the  same  as  that  upon 
which  the  execution  was  levied,  and 
that  fact  should  not  be  left  to  infer- 
ence. 

Instance  of  Sufficient  Description. — 
In  Alvord  v.  Baker,  53  Ind.  279,  the 
following  description  of  property 
fraudulently  conveyed  was  considered 
suiBcient  after  verdict:  "A  tobacco 
factory  in  the  city  of  Logansport,  sit- 
uate at  the  lock  foundry,  worth,  with 
the  fixtures  and  appurtenances, 
$7,000." 

In  Indiana,  it  has  been  held  that  a 
creditor  who  credited  the  debtor  after 
the  execution  of  a  conveyance  which 
was  left  unrecorded  should  allege  that 
the  debts  were  contracted  without 
notice  of  the  conveyance,  and  on  the 
faith  that  the  debtor  was  still  the 
owner  of  the  property.  Brookbank  v. 
Kennard,  41  Ind.  339. 

1.  Miller  v.  Sherry,  2  Wall.  (U.  S.) 
237,  citing-  Griffith  v.  Griffith,  9  Paige 
(N.  Y.)  317,  wherein  it  is  said  that 
some  description  "should  have  been 
inserted  in  the  bill  to  enable  the  pur- 
chaser, by  an  examination  of  the  bill 
itself,  to  see  that  the  complainant 
claimed  the  right  to,  or  some  equi- 
table interest  in,  or  lien  on,  the  prem- 
ises." 

2.  Jones  v.  Fayerweather,  46  N.  J. 
Eq.  237,  wherein  it  was  determined 
that  an  allegation  that  the  debtor  was 
possessed  of  sundry  railroad  stocks, 
bonds  and  other  personal  securities,  to 
an  amount  exceeding  $20,000,  which  he 
had  fraudulently  transferred,  etc.,  was 


a  sufficient  description  of  the  prop- 
erty. '*  Bills  in  such  instances  are  for 
discovery  as  well  as  relief,  and  if  the 
doctrine  were  that  the  creditor  must 
specify  or  particularly  describe  all  the 
property  which  it  is  the  design  of  the 
fraud-doer  to  conceal  by  putting  it 
into  the  hands  of  an  accomplice,  the 
remedy  would  be  conspicuously  inade- 
quate." 

See  also  Arzbacher  v.  Mayer,  53  Wis. 
380,  wherein  the  object  of  the  bill  was 
to  reach  corporate  stock  that  had  been 
fraudulently  conveyed.  A  general 
averment  that  the  stock  had  been  con- 
veyed was  considered  sufficient,  with- 
out averring  in  so  many  words  that  the 
transfer  or  assignment  was  entered 
upon  the  books  of  the  company  as 
required  by  a  statute. 

3.  In  Floyd  v.  Floyd,  77  Ala.  353,  it 
was  held  that  allegations  that  at  the 
time  of  the  rendition  of  the  judgment, 
the  debtor  held  in  his  own  name  cer- 
tain land ;  that  he  and  his  wife  have 
conspired  to  defraud  the  complainant; 
that  the  wife  pretends  to  own  and  hold 
the  land  and  all  other  property  belong- 
ing to  her  husband,  and  that  if  any 
deed  or  other  writing  was  made  by  him 
to  her  it  was  made  after  the  fights  of 
the  complainant  had  accrued,  without 
any  valid  consideration,  and  with  in- 
tent to  defraud  the  complainant ;  were 
not  equivalent  to  an  averment  that  the 
husband  had  made  a  fraudulent  con- 
veyance to  his  wife,  and  were  not  suffi- 
cient to  authorize  a  decree  annulling 
or  avoiding  any  particular  conveyance 
or  transfer. 

Summerfield,    108    N. 


4.  Smith 
Car.  284. 

5.  Miller 
Moorer     v. 
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But  no  universal  rule  can  be  laid  down,  as  most  of  the  facts 
are  necessarily  within  the  knowledge  of  the  defendant,  and  the 


wherein  the  bill  was  filed  to  set  aside 
a  deed  conveying  such  interest  and 
title  in  certain  land  as  the  debtor  had, 
and  it  was  held  insulKcient  to  aver 
that  the  consideration  was  inadequate 
without  disputing  the  payment  of  the 
consideration  or  alleging  that  the  con- 
veyance was  voluntary,  and  without 
averring  what  interest  the  grantor  had 
or  what  his  interest  was  worth. 

Flewellen  v.  Crane,  58  Ala.  627, 
wherein  it  is  said  that  when  fraud  "is 
pleaded  at  law  or  in  equity,  the  facts 
out  of  which  it  is  supposed  to  arise  must 
be  stated,"  and  that  "a  mere  general 
averment  without  such  facts  is  not  suf- 
ficient." 

Lipscomb  v.  McClellan,  72  Ala.  157, 
wherein  a  bill  was  considered  insuffi- 
cient because  it  contained  no  denial  of 
the  consideration  upon  which  the  deed 
purported  to  have  been  executed ; 
Jones  V.  Massey,  79  Ala.  370 ;  Gibson  v. 
Trowbridge  Furniture  Co.,  93  Ala.  579 ; 
Castle  V.  Bader,  23  Cal.  75,  holding 
that  facts  and  circumstances  constitut- 
ing the  alleged  fraud  must  be  set  forth, 
folio-wing  Kinder  v.  Macy,  7  Cal.  206, 
in  which  last  case  a  mere  allegation  of 
the  insolvency  of  the  debtor  at  the  time 
he  made  the  conveyance  was  consid- 
ered insufficient,  the  court  remarking 
that  circumstances  might  arise  under 
which  it  would  be  the  highest  duty  of 
an  insolvent  to  sell  his  property  in  or- 
der to  pay  his  debts;  Harris  v.  Tay- 
lor, 15  Cal.    348. 

Hager  v.  Shindler,  29  Cal.  48,  where- 
in it  is  held  that  it  is  not  sufficient  to 
state  that  the  deed  complained  of  was 
made  without  consideration  and  when 
the  debtor  was  insolvent,  but  that  it 
should  be  averred  generally  that  the 
deed  is  fraudulent,  and  to  such  aver- 
ments should  be  added  the  words  of 
the  statute,  viz.,  that  the  deed  was 
made  with  intent  to  hinder,  delay  and 
defraud  creditors. 

Emery  v.  Yount,  7  Colo.  107,  where- 
in a  complaint  was  considered  bad  on 
demurrer  because  it  failed  to  aver  that 
the  plaintiff,  or  any  one  else,  was  a 
creditor  at  the  time  the  alleged  fraud- 
ulent conveyance  was  executed. 

Rhead  v.  Hounson,  46  Mich.  243, 
holding  that  the  bill  should  set  forth 
the  proper  facts  to  induce  the  infer- 
ence  that    the    deed   was    fraudulent 


against  the  complainant;  Hogan  v. 
Burnett,  37  Miss.  631 ;  Reed  v.  Bott, 
100  Mo.  62;  Smith  v.  Sims,  77  Mo. 
269;  Towle  t'.  Janvrin,  61  N.  H.  605; 
Stoutenbourgh  v.  Konkle,  15  N.  J.  Eq. 
33;  Jones  V.  Fayerweather,  46  N.  J. 
Eq.  251 ;  Genesee  River  Nat.  Bank  v. 
Mead,  18  Hun  (N.  Y.)  303;  Beardsley 
Scythe  Co.  v.  Foster,  36  N.  Y.  561, 
which  condemns  a  mere  inferential 
statement  of  fraud ;  Remsen  v.  Hay,  2 
Edw.  Ch.  (N.  Y.)  543;  Case  v.  Beau- 
regard, 99  U.  S.  119;  Gates  v.  Boomer, 
17  Wis.  455. 

Illustrations  —  Averment  that  the 
Deed  Is  Void  on  Its  Face  and  Fraudu- 
lent.— In  Hogan  v.  Burnett,  37  Miss. 
631,  a  bill  alleging  that  the  deed  was 
'♦  void  on  its  face  and  fraudulent  as  to 
creditors,"  was  insufficient.  Said  the 
court:  "Without  a  direct  allegation  of 
the  intent  to  hinder,  delay,  or  defraud 
creditors,  the  facts  apparent  '  on  the 
face  of  the  deed '  would  not  be  compe- 
tent as  evidence  to  establish  the  un- 
lawful intent." 

Inadequacy  of  Consideration. — An 
allegation  that  the  sale  was  made  for 
an  inadequate  consideration,  viz.., 
$3,000,  and  that  the  property  is  worth 
$20,000,  will  not  besufficient  to  im- 
press fraud  upon  the  transaction, where 
it  also  appears  that  there  were  a  large 
number  of  other  creditors  besides  the 
complainant,  many  of  whom  had  liens 
upon  the  property,  and  all  the  facts 
alleged  satisfy  the  court  that  the  price 
paid  was  not  so  inadequate  as  to  pre- 
vail upon  the  conscience  of  a  court  of 
chancery  to  disturb  the  conveyance. 
Kinder  v.  Macy,  7  Cal.  206. 

Conveyance  to  Confidant  of  Debtor. 
— It  is  not  sufficient,  for  the  purpose 
of  showing  that  a  conveyance  was 
fraudulent,  to  allege  that  it  was  made 
to  one  who  had  been  the  agent  of  the 
debtor,  and  who  knew  all  about  the 
debtor's  condition,  but  it  should  be 
shown  that  the  grantee  "  had  taken  an 
unfair  advantage  of  the  knowledge 
which  that  position  gave  him,  so  as  to 
possess  himself  of  the  property  at  a 
smaller  sum  than  its  value,"  or  that  he 
had  no  apparent  means  of  making  the 
purchase.    Kinder  x\  Macy,  7  Cal.  206. 

Judgtnents  Collusivelv  Obtained. — 
In  Buckner  v.  Abrahams,  3  Tenn.  Ch. 
346,  the  bill  charged  that  judgments 
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rules  of  pleading  do  not  contemplate  that  evidence  shall  be  set 
out  in  the  bill.* 

Facts  and  Circumstances  set  forth  in  the  bill,  which  are  inconsistent 


recovered  by  named  parties  defendant 
were  obtained  through  collusion  with 
the  debtor,  "  with  a  view  to  a  secret 
trust  for  his  benefit,  to  assist  him  in 
covering  up  and  concealing  his  prop- 
erty, so  as  to  hinder,  delay,  and  fraud- 
ulently defeat  his  creditors." 

A  demurrer  on  the  ground  that  the 
allegations  of  fraud  were  loose,  vague 
and  uncertain  was  overruled,  the  court 
saying  that  the  averments  were  "  de- 
cidedly pointed  and  exceptionally  di- 
rect." Buckner  v.  Abrahams,  3  Tenn. 
Ch.  346. 

Objection  Waived. — Where  the  defend- 
ants make  no  objection  to  a  general 
allegation  of  fraud,  the  defect  is  not 
open  to  exception  on  appeal.  Rhead 
V.  Hounson,  46  Mich.  243. 

1.  Reeg  t'.  Burnham,  55  Mich.  39; 
Hubbard  v.  McNaughton,  43  Mich. 
220;  Tong  f.  Marvin,  15  Mich.  60; 
National  Union  Bank  r-.  Reed(C.  PI.), 
12  N.  Y.  Supp.  920,  which  last  case 
was  a  suit  to  set  aside  an  assignment 
for  the  benefit  of  creditors.  An  alle- 
gation "that  said  assignment  was 
made  in  bad  faith  and  with  intent  to 
hinder,  delay  and  defraud  creditors," 
Avas  considered  sufficient,  Pryor,  J., say- 
ing :  "Embodying  an  immemorial 
rule  of  the  common  law,  the  code  pre- 
scribes that  a  complaint  '  must  con- 
tain a  statement  of  the  facts  constitut- 
ing the  cause  of  action.'  By  the  im- 
perative import  of  this  language,  facts 
must  be  stated,  and  not  conclusions  of 
law.  But  what  facts.?  Not  eviden- 
tiary facts — that  is,  facts  tending  to 
prove  the  ultimate  facts  in  litigation 
— but  those  ultimate  facts  themselves ; 
in  other  words,  facts  '  constituting  the 
cause  of  action.'  Now,  what  is  the 
fact  that  invalidates  an  assignment.? 
By  the  express  terms  of  the  statute, 
that  fact  is  'an  intent'  on  the  part  of 
the  assignor  '  to  hinder,  delay,  or  de- 
fraud creditors.'  Nothing  more  than 
this  intent  is  requisite  to  defeat  an  as- 
signment. This  intent  alone  is  fatal 
to  an  assignment.  The  intent  to  de- 
fraud is  a  fact — a  subjective  fact,  in- 
deed, but  still  as  essentially  a  fact  as 
anything  cognizable  by  the  senses. 
*  *  *  Upon  principle,  therefore,  the 
allegation  of  fraud  in  the  complaint 
was  sufficient  to  support  the  action." 


Distinguishi7ig  Beardsley  Scythe  Co. 
V.  Foster,  36  N.  Y.  565,  wherein  the 
complaint  was  insufficient,  because  it 
did  not  directly  aver  that  the  transfer 
was  made  with  intent  to  hinder,  de- 
lay and  defraud,  but  instead  set  out  in 
detail  the  alleged  fraudulent  assign- 
ment. 

Averment  of  Different  Grounds. — The 
complaint  is  not  double  because  it 
states  different  grounds  on  which  the 
sale  or  assignment  complained  of  is 
invalid.  Scott  v.  Indianapolis  Wagon 
Works,  48  Ind.  75. 

Fraudulent  FurctiaBe  in  Name  of  Volun- 
teer.— Where  the  object  of  the  bill  is 
to  ascertain  and  reach  the  interest  of 
the  debtor  in  land  for  which  the  debtor 
has  paid  the  price,  and  which  he  has 
fraudulently  procured  to  be  conveyed 
to  a  volunteer,  it  must  be  alleged  that 
the  payments  for  the  land  were  made 
with  the  fraudulent  intent  of  cheating, 
hindering  or  delaying  the  plaintiff. 
Bentley  v.  Dunkle,  57  Ind.  374. 

But  it  need  not  be  alleged  that  there 
was  any  fraudulent  design  or  purpose 
on  the  part  of  the  person  to  whom  the 
land  was  conveyed.  Hamlen  v.  Mc- 
Gillicuddy,  62  Me.  268. 

Participation  of  Qrantee  In  Debtor's 
Fraud. — It  is  unnecessary  to  aver  in 
terms  that  the  fraudulent  grantee  par- 
ticipated in  the  fraud  of  his  grantor. 
McGhee  v.  Importers',  etc.,  Nat.  Bank, 
93  Ala.  192 ;  Carter  v.  Coleman, 
82  Ala.  177,  wherein  a  bill  which 
charged  that  the  grantee  had  knowl- 
edge of  the  debtor's  insolvency  and 
notice  of  the  fraudulent  intent  of 
the  debtor,  and  which  averred  facts 
and  circumstances  which  showed  ac- 
quiescence in  or  a  reckless  disre- 
gard to  the  perpetration  of  the  con- 
templated fraud,  was  considered  good, 
although  it  did  not  allege  in  terms  that 
the  grantee  participated  in  the  fraudu- 
lent intent  attributed  to  the  debtor. 

See  further  Jordan  v.  Buschmeyer, 
97  Mo.  94,  wherein  the  court  uses  the 
following  language  as  against  an  ex- 
isting creditor :  "As  against  an  exist- 
ing creditor  of  her  husband,  a  convey- 
ance for  and  to  her,  obtained  with  his 
means,  would  be  constructively  fraud- 
ulent in  the  absence  of  any  satisfactory 
showing  to  the  contrary." 
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with  an  honest  intention,  are  sufficient,  and  render  unnecessary 
an  allegation  of  fraudulent  intent  in  so  many  words.* 

(5)  Suits  to  Reach  Property  Fraudulently  Purchased  in  Name 
of  Volunteer, — Where  the  object  of  the  bill  is  to  reach  property 
which  the  debtor  has  paid  for,  and  procured  to  be  conveyed  to 
another,  it  must  be  distinctly  alleged  that  the  consideration  was 
paid  by  the  debtor  or  out  of  his  means;*  and  it  is  not  sufficient 


1.  Gibson  v.  Trowbridge  Furniture 
Co.,  93  Ala.  579,  wherein  a  bill  which 
made  a  case  clearly  showing  that  the 
conveyance  was  made  with  a  fraudu- 
lent intent  was  sustained,  although  the 
allegations  were  not  as  direct  and  spe- 
cific in  their  charges  of  the  facts  as 
could  be  desired. 

Bay  v..  Cook,  31  111.  336,  wherein  the 
court  disregarded  an  objection  that  the 
allegations  of  fraud  were  not  suffi- 
ciently specific,  because  the  facts,which 
were  few  and  simple,  were  "  so  clearly 
stated  as  to  enable  the  parties  charged 
to  understand  the  character  of  the  acts 
in  which  the  fraud  is  alleged  to  con- 
sist."' 

Sweet  V.  Converse,  88  Mich,  i ; 
Johnston  v.  Piper,  4  Minn.  192.  In 
the  last  case  the  complaint  set  forth 
specifically  certain  facts  in  regard  to 
the  conveyances,  as  that  they  were 
made  without  consideration,  at  a  differ- 
ent time  from  that  at  which  they  pur- 
ported to  have  been  made,  etc. ;  and 
it  was  held  that  such  averments,  un- 
less specifically  denied,  should  be  con- 
sidered as  true,  and  that  the  defendant 
could  not  put  them  in  issue  by  an  an- 
swer which  merely  denied  that  the 
debtor  ever  combined  with  the  grantee 
to  delayer  defraud  the  plaintiff  by  the 
execution  and  delivery  of  a  deed,  etc. 

The  doctrine  finds  support  in  the  fol- 
lowing cases  also:  Hastings  f.  Thurs- 
ton, 10  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
418;  Kittel  V.  Augusta,  etc.,  R.  Co., 
65  Fed.  Rep.  859,  wherein  a  statement 
of  the  specific  acts  complained  of, 
coupled  with  an  allegation  that  they 
were  committed  with  intent  to  de- 
fraud, was  considered  suflScient,  the 
court  saying :  "There  is  a  clear  distinc- 
tion between  the  allegation  that  an 
act  was  fraudulently  done  and  the  alle- 
gation that  it  was  done  with  intent  to 
defraud.  The  former  is  treated  as  a 
conclusion  of  law ;  the  latter  as  a  ques- 
tion of  fact." 

See  further  Miller  v.  Lehman,  87 
Ala.  517,  wherein  the  bill  alleged  the 
insolvency  of  the  debtor,  and  that  the 


transfer  was  made  by  him  to  his 
brothers  without  any  valuable  consid- 
eration, or  on  a  mere  simulated  con- 
sideration, in  secret  trust  for  the  bene- 
fit of  the  grantor,  and  with  intent  to 
hinder,  delay  and  defraud  the  plain- 
tiffs and  other  creditors,  and  that  the 
grantees  knew  of  the  fraudulent  meth- 
ods of  the  grantor  in  making  the  trans- 
fer. Said  the  court:  "This  was 
manifestly  sufficient  in  every  particu- 
lar and  fully  justified  the  prayer  of  the 
bill." 

2.  In  Hopson  v.  Payne,  7  Mich. 
334,  the  bill  expressly  alleged  that 
the  purchase  price  for  the  land  con- 
veyed to  the  debtor's  wife  was  paid 
in  cash  by  the  wife,  and  also  that 
the  complainant  was  informed  and 
believed,  and  therefore  expressly 
charged,  that  the  husband  "paid  the 
purchase-money  for  the  said  premises, 
or  that  he  furnished  the  money  where- 
with the  same  was  purchased"  to  his 
wife,  and  cav>sed  the  deed  thereof  to 
be  made  and  executed  to  her  for  the 
purpose  of  placing  the  premises  be- 
yond the  reach  of  his  creditors,  and  that 
the  whole  transaction  was  in  bad  faith, 
and  was  a  fraud  upon  the  complainant 
and  other  creditors.  It  was  held  that, 
although  the  alternative  allegation 
standing  alone  might  be  considered  a 
sufficient  averment  of  the  payment  of 
the  husband's  money  for  the  land,  yet, 
in  view  of  the  previous  allegation  that 
the  wife  had  paid  for  it,  the  bill  was 
insufficient,  as  it  no  more  showed  that 
he  paid  his  money  for  the  land  than 
that  she  had  paid  for  it  with  her  own 
money. 

But  see  Hamlen  v.  McGillicuddy, 
62  Me.  268,  wherein  allegations  that  a 
husband  had  purchased  several  parcels 
of  land  particularly  described,  had 
"  paid  the  consideration  himself  and 
to  keep  the  same  from  his  creditors," 
and  had  caused  the  deeds  to  be  made 
running  to  his  wife,  were  considered 
sufficient,  the  court  saying  :  "  The  nat- 
ural meaning  of  the  language  of  the  bill 
is  that  the  purchase  was  made  with  the 
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to  aver  merely  that  the  property  is  held  in  trust  for  the  debtor.^ 
d.  Suits  to  Subject  Property  Not  Reachable  by  Execu- 
tion.— It  must  be  alleged  that  the  debtor  has  property  or  assets 
which  cannot  be  reached  by  execution,  or  which  have  been  con- 
cealed or  covered  up  and  kept  out  of  the  reach  of  creditors;* 
and  where  an  equitable  interest  inland  is  sought  to  be  subjected, 
the  character  of  the  equitable  estate  must  be  described.^ 

c.  Suits  by  Creditors  of  Decedents — (i)  Instifficiency  of 
Personal  Assets. — Where  the  object  of  the  bill  is  to  obtain  the 
sale  of  a  decedent's  land  for  the  payment  of  his  debts,  it  should 
be  alleged  that  there  is  an  insufificiency  of  personal  assets  for 


property  of  the  husband.  *  *  *  It  is 
sufficient  that  the  property  conveyed  to 
the  wife  was  paid  for  from  the  prop- 
erty of  the  husband,  and  that  the  debt 
was  contracted  before  such  purchase. 
This  is  alleged.  It  is  not  required 
that  there  should  be  the  allegations  of 
any  fraudulent  design  or  purpose  on 
the  part  of  the  wife." 

Allegationt  as  to  Ownership  of  Prop- 
erty.— In  a  suit  to  reach  property 
which  a  debtor  has  purchased  and 
fraudulently  procured  to  be  conveyed  to 
his  wife,  an  allegation  that  the  debtor 
is  the  owner  of  the  property  must  be 
taken  in  connection  with  the  other 
allegations  in  the  complaint,  and  can- 
not be  held  to  mean  that  he  is  the 
owner  of  a  legal  title.  Page  v.  Grant, 
9  Oregon  ii6. 

1.  Bodine  v.  Edwards,  lo  Paige 
(N.  Y.)  504,  holding  that  under  the 
Nciv  Tork  statute,  providing  that  a 
trust  shall  result  in  favor  of  creditors 
where  the  purchase-money  is  paid  by 
one  person  and  a  conveyance  is  taken  in 
the  name  of  another,  it  is  necessary  to 
allege  in  the  bill  the  circumstances 
which  render  the  transaction  fraudu- 
lent as  against  creditors  and  raise  a 
trust  in  their  favor. 

2.  Preston  v.  Colby,   117  111.  477. 
See   also  Cra1!)b    v.  Hill  (Ky.  1895), 

30  S.  W.  Rep.  415,  holding  that  an  al- 
legation that  one  joined  with  the  judg- 
ment debtor  as  a  party  defendant  is 
indebted  to  the  judgment  debtor  in  an 
amount  largely  more  than  enough  to 
pay  the  complainant's  claim  is  not 
sufficiently  specific  or  certain  to  author- 
ize a  judgment  by  default,  without 
first  compelling  a  discovery. 

Indebtedness  of  the  Debtor  at  the 
Time  of  Fraudulent  Concealment.  — 
Where  the  bill  proceeds  upon  the 
theory  that  a  sale  made  by  the 
judgment  creditor  created  an  indebt- 


edness to  him  which  was  fraudulently 
covered  up  and  concealed,  which  really 
belonged  to  the  judgment  debtor  and 
which  constituted  assets  which  were 
in  equitj'  liable  for  the  payment  of  the 
complainant's  judgment,  it  is  immate- 
rial that  the  bill  fails  to  state  that  the 
complainants  were  creditors  when  the 
sale  took  place.  Deimel  v.  Brown,  136 
111.  586. 

Allesations  as  to  Debtor's  Distributive 
Share. — Where  it  is  sought  to  reach  an 
interest  of  the  debtor  in  the  estate  of 
his  deceased  father  before  a  settlement 
of  the  administrator's  account  and  an 
order  of  distribution,  the  bill  should 
aver  the  value  of  the  estate  of  the  de- 
ceased over  and  above  the  amount  of  his 
debts,  general  expenses  and  expenses 
of  administration,  so  that  it  may 
appear  that  the  debtor  has  an  interest 
in  the  assets  in  the  hands  of  the  admin- 
istrator.  Ginn  v.  Brown,  14  R.  I.  524. 

Collusion  or  Conspiracy  to  Delay  Cred- 
itors.— Where  a  bill  alleged  that  the 
judgment  debtor  fraudulently  pur- 
chased a  worthless  promissory  note 
from  one  who  indorsed  it  to  the  debtor 
without  recourse,  and  that  the  purpose 
of  the  debtor  and  of  the  one  from 
whom  he  obtained  the  note  was  to 
defraud  the  plaintiff,  it  need  not  be 
alleged  "that  there  was  any  collusion 
or  conspiracy  to  delay  or  hinder"  the 
defendant's  creditors.  Alden  v.  Gib- 
son, 63  N.  H.  12. 

3.  Reidt'.  Wilson,  2  Ind.  181,  where- 
in the  court  considered  it  insufficient 
to  allege  that  the  debtor  had  an  equi- 
table estate  in  premises  which  were  de- 
scribed, the  court  saying:  "We  con- 
sider that  the  description  in  this  bill 
of  the  equitable  estate  should  have 
been  such  as  would  have  been  neces- 
sary had  the  bill  been  filed  by  the  de- 
fendant to  enforce  his  right  against  the 
person  having  the  legal  estate." 


574 


Volume  V. 


The  Bill  or  Complaint.  CREDITORS  '   BILLS.         Special  Allegations. 

that  purpose;^  and  a  bill  by  a  creditor  at  large  who  has  no  lien, 
and  has  not  exhausted  his  legal  remedies,  asking  payment  out 
of  property  which  the  decedent  has  fraudulently  conveyed,  is 
destitute  of  equity,  unless  it  alleges  the  deficiency  of  legal  assets 
to  satisfy  the  complainant's  demand.* 

(2)  Description  of  Property. — The  bill  should  allege  that  the 
property  out  of  which  the  creditor  seeks  payment  formerly  be- 
longed to  the  estate  of  the  decedent  ;*  and,  according  to  some 
authorities,  the  premises  must  be  described.* 


1.  Wyset'.  Smith,  4  Gill  &J.  (Md.) 
295 ;  Hall '  T'.  Brewer,  40  Ark.  433, 
wherein  it  was  held  sufficient  to  allege 
that  there  were  no  personal  assets  in 
the  hands  of  the  executor,  and  that  if 
there  ever  were  any  they  were  paid 
out  on  other  liabilities,  had  been 
turned  over  to  the  legatees,  or  had 
been  wasted;  Gibson  t-.  McCormick, 
10  Gill  &  J.  (Md.)  65,  wherein  it  was 
held  unnecessary  to  allege  in  the  very 
terms  of  the  statute  that  there  was  an 
insufficiency  of  personal  assets,  and 
that  allegations  that  the  personal  estate 
had  been  exhausted,  together  with  the 
exhibit  of  an  account  settled  by  the  exe- 
cutor before  the  Probate  Court,  show- 
ing that  the  personal  property  had  been 
exhausted  without  paying  all  the  debts, 
were  sufficient. 

An  Injunction  against  wasteful  and 
unskilful  cultivation  of  the  decedent's 
lands,  with  a  view  to  preserving  the 
rents  and  profits  for  the  payment  of  the 
debts,  will  not  be  granted  upon  an  al- 
legation that  the  land  would  sell  for  a 
sum  insufficient  to  pay  the  debts  of 
the  decedent,  but  it  must  be  made  to 
appear  that  both  the  real  and  personal 
estate  of  the  decedent  are  insufficient. 
Warfield  v.  Owens,  4  Gill  (Md.)  364. 

2.  State  Bank  v.  Ellis,  30  Ala.  478; 
Halfman  v.  Ellison,  51  Ala.  543; 
Quarles  v.  Grigsby,  31  Ala.  172;  Todd 
V.  Neal,  49  Ala.  266;  Battle  v.  Reid, 
68  Ala.  149;  Bridges  v.  Moye,  Busb. 
Eq.  (N.  Car.)  170;  McLaughlin  v. 
Potomac  Bank,  7  How.  (U.  S.)  220, 
holding  that  allegations  that  the  de- 
cedent left  no  real  estate,  having 
fraudulently  conveyed  and  disposed  of 
the  whole  of  it,  and  that  his  personal 
estate  had  been  made  way  with  and 
misapplied  by  the  administrator  and 
the  surety  of  such  administrator,  suffi- 
ciently showed  the  insufficiency  of  the 
legal  assets. 

See  further  Hagan  v.  Walker,  14 
How.  (U.  S.)  29,  wherein  express  aver- 


ments that  aside  from  the  property 
fraudulently  conveyed  there  was  no 
property  out  of  which  the  debt  could 
be  collected,  were  regarded  as  suffi- 
ciently showing  that  there  were  no 
assets  in  the  hands  of  the  administrator 
sufficient  to  pay  the  complainant, 
and  as  rendering  unnecessary  an  allega- 
tion that  the  administrator  had  been 
requested  to  pay  the  complainant, 
although  it  was  stated  in  the  bill  that 
the  fraudulent  grantor  and  grantee 
both  remained  in  possession  and  took 
the  crops  jointly,  and  that  these 
crops  were  of  great  value  since,  as 
between  the  parties  themselves,  the 
crops  belonged  to  the  grantee,  arid  it 
was  not  to  be  presumed  that  anything 
arising  from  the  joint  possession  ever 
came  to  the  hands  of  the  administrator. 
CoUuBion  between  Grantee  and  Per- 
sonal Representatives. — In  Bate  r.  Gra- 
ham, II  N.  Y.  237,  it  was  determined 
that  since  by  statute  the  personal  rep- 
resentatives of  the  deceased  debtor 
were  authorized  to  pursue  property 
which  the  decedent  had  fraudulently 
disposed  of,  the  complaint  in  an  action 
by  a  creditor  was  demurrable  for 
failure  to  allege  that  the  personal 
representative  was  insolvent  or  that  he 
recognized  the  title  of  the  grantee,  or 
that  he  was  acting  in  collusion  with 
him.  * 

3.  Bryan  v.  Blythe,  4  Blackf.  (Ind.) 
249,  wherein  it  is  explained  that  it 
must  be  alleged  that  the  property  has 
descended  to  the  heirs  from  the  debtor, 
because  no  rule  of  law  is  more  clear  or 
more  just  than  that  the  heirs  are  not 
bound,  in  any  case,  for  the  debts  of 
their  ancestors  beyond  the  amount  of 
the  assets  descended.  See  further 
Ferguson  v.  Yard,  164  Pa.  St.  586. 

4.  Williams  v.  Ewing,  31  Ark.  229, 
wherein  it  was  held  insufficient  to  al- 
lege that  the  decedent  left  $40,000  or 
$50,000  worth  of  land,  and  that  the 
lands  should  be  so  described  by  legal 
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XI.  Amendments  and  Supplemental  Bills. — The  court  may 
permit  an  amendment  of  the  bill  in  its  discretion,  for  the  purpose 
of  making  it  more  definite  and  certain,  and  curing  informalities 
therein  }  but,  as  in  other  suits,  it  is  not  permissible  to  amend  the 
bill  so  as  to  change  its  purpose  and'  ask  altogether  different 
relief.* 

Supplemental  Bill. — New  events,  or  new  matters,  which  do  not 
change  the  parties  before  the  court,  or  the  rights  and  interests  of 
the  parties,  but  merely  refer  to  and  support  the  right  and  interests 
already  urged  in  the  bill,  may  be  brought  before  the  court  by  a. 
supplen>ental  bill.^ 


subdivisions  as  to  distinguish  them 
and  to  enable  the  court  to  lay  hold  of 
them  in  rendering  its  decree.  See  also, 
to  the  same  effect,  Plumb  v.  Bateman, 
2  App.  Cas.  (D.  C.)  156. 

But  see  Hammond  -'.  Hammond,  2 
Bland.  (Md.)  306,  which  is  an  author- 
ity in  support  of  the  right  of  the  cred- 
itor to  omit  to  describe  the  premises, 
at  least  where  it  is  impracticable  to 
do  so. 

1.  Candler  v.  Pettit,  i  Paige  (N.  Y.) 
168;  Pardee  r^.DeCala,  7  Paige  (N.Y.) 
132,  holding  that,  under  2  Rev.  Stat.  N. 
Y.  424,  §§  I,  2,  an  amendment  in  mat- 
ters of  form  merely,  might  be  made  at 
any  stage  of  the  suit. 

Conro  V.  Port  Henry  Iron  Co.,  12 
Barb.  (N.  Y.)  27,  wherein  fraud  was 
not  averred  in  terms,  and  the  allega- 
tion was  permitted  to  be  made  more 
specific  by  amendment. 

Sandford  v.  Wright,  164  Mass.  85, 
wherein  an  amendment  was  allowed 
because  the  bill  failed  to  set  out  spe- 
cifically how  the  debt  arose. 

Heacock  v.  Durand,  42  III.  230, 
holding  that  the  court  may,  in  its  dis- 
cretion, after  a  demurrer  has  been 
sustained,  permit  an  amendment  by 
striking  out  the  names  of  some  of  the 
complainants. 

Baggot  V.  Eagleson,  i  Hoffm.  Ch. 
(N.  Y.)  377,  wherein  an  amendment 
was  allowed  to  a  bill  which  improperly 
described  the  execution  which  the 
complainant  had  sued  out. 

Foster  v.  Knowles,  42  N.  J.  Eq.  226, 
wherein  it  was  held  that  a  bill  which 
did  not  show  that  the  conveyance  com- 
plained of  hindered,  delayed  or  em- 
barrassed the  complainant,  might  be 
cured  by  an  amendment  after  the  cause 
had  proceeded  to  final  hearing. 

See  also  Yates  v.  Arden,  5  Cranch 
(C.  C.)  526,  wherein  the  complainants 
were  permitted  to  amend  their  bill  by 


striking  out  an  invitation  to  other- 
creditors;  and  Wilcox  v.  Payne  (Su- 
preme Ct.),  28  N.  Y.  St.  Rep.  712,. 
wherein,  under  Code  Civ.  Pro.  N.  Y., 
§  723,  which  authorized  the  court  at 
the  trial  to  permit  an  allegation  ma- 
terial to  the  cause  to  be  made,  where- 
it  does  not  change  substantially  the 
claim,  the  creditor  in  a  suit  to  set 
aside  a  fraudulent  conveyance  of  part- 
nership assets,  and  to  charge  one  of 
the  partners  with  money  withdrawn, 
from  the  firm,  was  permitted  to  amend 
his  complaint  by  adding  allegations, 
that  just  prior  to  the  filing  of  the 
assignment,  the  assignors  confessed 
judgment  as  part  and  parcel  of  the 
same  fraudulent  transaction,  with  in- 
tent thereby  to  create  a  preference  in 
favor  of  certain  creditors. 

2 .  Amendment  in  Matter  of  Sabatance. 
— Scott  XK  Ware,  64  Ala.  174,  where- 
in the  complainant  was  not  permitted 
to  amend  his  bill  by  converting  the- 
suit  into  one  for  the  foreclosure  of  a 
mortgage  by  which  his  debt  was  se- 
cured. 

Sage  V.  Mosher,  28  Barb.  (N.  Y.) 
287,  holding  that  it  is  not  permissible- 
to  convert  a  creditors'  bill  into  a  suit 
at  law  for  the  recovery  of  damages. 

Where  the  bill  states  that  the  execu- 
tion was  returnable,  and  was  in  fact  re- 
turned after  the  commencement  of  the 
suit,  it  is  bad  in  matter  of  substance, 
and  is  not  amendable  under  2  Rev.  Stat. 
N.  Y.  424,  §§  1,2,  without  giving  the 
defendants  an  opportunity  to  put  in  a 
new  answer.  Pardee  v.  DeCala,  7 
Paige  (N.  Y.)  132. 

3.  Riddle  v.  Motley,  i  Lea  (Tenn.) 
468 ;  Hope  V.  Brinckerhoff ,  4  Edw.  Ch. 
(N.  Y.)  348,660,  which  denies  the  right 
of  the  creditor  to  set  up  by  amendment, 
new  matters  or  events  which  have  aris- 
en since  the  filing  of  the  original  bill. 

In  Winslow  v.   Pitkin,   i    Barb.   Ch.. 
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When  the  Original  Bill  Is  Wholly  Defective,  SO  that  no  valid  decree  can 
be  made  thereon,  the  plaintiff  should  not  file  a  supplemental  bill 
founded  upon  matters  which  have  subsequently  taken  place,  but 
should  file  a  new  bill.^ 


(N.  Y.)  402,  after  the  institution  of  a 
creditors'  bill,  the  complainant  agreed 
to  a  stay  of  proceedings  upon  the  de- 
fendant giving  a  note  with  a  surety, 
and  the  note  not  having  been  paid  at 
maturity  judgment  was  recovered 
thereon.  It  was  held  that  the  plaintiff 
was  not  entitled  to  file  an  original  bill 
based  on  a  judgment  recovered  on 
such  note,  but  that  he  should  have  filed 
a  supplemental  bill. 

Subsequently  Acquired  Claim. — As  a 
general  rule,  a  creditor  who  acquires, 
by  purchase,  a  claim  against  the  estate 
pending  litigation,  should  file  a  sup- 
plemental bill  or  an  original  bill  in 
the  nature  of  a  supplemental  bill. 
Wilder  v.  Keeler,  3  Paige  (N.  Y. )  164. 

Exhaustion  of  Legal  Remedies. — A 
supplemental  liill  based  upon  the  re- 
covery of  a  second  judgment  against 
the  same  defendants  since  the  com- 
mencement of  the  suit,  should  not  be 
filed  before  the  return  day  of  the  exe- 
cution issued  on  the  second  judgment, 
where  the  relief  asked  is  such  tliat  the 
complainants  must  have  exhausted 
their  legal  remedies.  McElwain  v. 
Willis,  3  Paige  (N.  Y.)  505,  affirmed 
in  9  Wend.  (N.  Y.)  549. 

Subsequent  Acquisition  of  Property  by 
the  Defendant. — A  supplemental  bill  is 
allowed  and  is  necessary  to  discover 
and  reach  property  acquired  by  the 
defendant  subsequently  to  the  filing  of 
the  original  bill. 

Eager  v.  Price,  2  Paige  (N.  Y.)  333, 
wherein  it  is  said  that  a  supplemental 
bill  is  proper,  rather  than  a  new  origi- 
nal bill,  to  reach  subsequently  acquired 
property ;  Gregory  v.  Valentine,  4 
Edw.  Ch.  (N.  Y.)  282;  Sampson  v. 
Taylor,  i  Chan.  Sent.  (N.  Y.)  89; 
Hope  V.  BrinckerhoflF,  4  Edw.  Cii.  (N. 
Y.)  348;  McCoun  V.  Dorsheimer, 
Clarke  Ch.  (N.  Y.)  144,  in  which  last 
case  the  complainant  was  permitted  to 
file  a  supplemental  bill  to  reach  salary 
which  had  become  due  to  the  debtor 
since  the  filing  of  the  original  bill. 

1.  Candler  r'.  Pettit,  i  Paige  (N.  Y.) 
168,  wherein  Walworth,  Ch.,  says  :  "If 
the  facts  existed  before  the  filing  of 
the  original  bill,  they  should  be  in- 
serted therein  by  way  of  amendment. 
And  if  the  complainant  had  no  ground 


for  the  proceedings  originally,  he 
should  file  a  new  bill,  showing  a  case 
which  will  then  entitle  him  to  equita- 
ble relief.  But  if  his  original  bill  was 
sufficient  to  entitle  him  to  one  kind  of 
relief,  and  facts  subsequently  occur 
which  entitle  him  to  other  or  more 
extensive  relief,  he  may  have  such  re- 
lief by  setting  out  such  new  matter  in 
the  form  of  a  supplemental  bill." 

Eager  v.  Price,  2  Paige  (N.  Y.)  333, 
wherein  it  is  explained  that  a  supple- 
mental bill  is  but  a  continuation  of  the 
suit  instituted  by  the  filing  of  the  orig- 
inal bill,  and  that,  when  the  latter  is 
defective  in  substance,  the  original  bill 
will  fall  with  it. 

Stilwell  V.  VanEpps,  i  Paige  (N.  Y.) 
615,  wherein  the  original  bill  was  with- 
out equity,  because  at  the  time  it  was 
filed  the  complainants  had  the  body  of 
the  debtor  in  execution,  and  a  supple- 
mental bill  was  not  permitted  to  be 
filed  after  the  discharge  of  the  debtor. 

Putney  v.  Whitmire,  66  Fed.  Rep. 
385.  In  this  last  case  several  creditors 
united  as  parties  complainant,  and  the 
court  was  without  jurisdiction  because 
of  the  insufficiency  of  the  several  de- 
mands in  amount.  A  supplemental  bill 
alleging  an  assignment  by  certain  of 
the  complainants  to  their  cocomplain- 
ants,  thus  increasing  the  claims  of  the 
assignees  to  a  sum  greater  than  the 
jurisdictional  amount,  was  not  allowed. 

Subsequent  Exhaustion  of  Legal  Reme- 
dies.— It  has  been  held  that  where  a 
bill  is  filed  without  first  recovering  a 
judgment,  or  without  first  recovering 
a  judgment  and  having  an  execution 
issued  and  returned  unsatisfied,  and 
such  steps  are  necessary  before  filing 
the  bill,  such  bill  is  wholly  defective, 
and  a  supplemental  bill  alleging  the 
subsequent  exhaustion  of  legal  reme- 
dies cannot  be  sustained.  Morrison  v. 
Shuster,  i  Mackey  (D.  C.)  190;  Brown 
V.  State  Bank,  31  Miss.  4';4;  Butchers', 
etc.,  Bank  v.  Willis,  i  Edw.  Ch.  (N. 
Y.)  645  ;  McCullough  v.  Colby,  5  Bosw. 
(N.Y.)477. 

In  Edgar  v.  Clevenger,  3  N.  J.  Eq. 
258,  the  complainant  was  permitted  by 
a  supplemental  bill  to  set  up  the  fact 
that  he  had  obtained  a  judgment  at 
law  and  sued  out  an  execution  since 


5  Encyc.  PI.  &  Pr.— 37 
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Xn.  The  Demtjreee. — Questions  arising  on  demurrer  are  de- 
termined by  the  application  of  familiar  rules  and  principles,  which 
are  in  very  few  respects,  if  any,  peculiar  to  creditors'  bills,  and 
no  attempt  will  be  made  to  do  more  than  illustrate  a  few  such 
principles;  for  an  exhaustive  treatment  of  the  subject,  reference 
is  made  to  the  articles  Demurrers  in  Chancery  and  Demur- 
rers AT  Common  Law  and  under  the  Codes.* 


the  filing  of  the  original  bill,  because 
the  original  bill,  although  it  had  for 
its  principal  object  the  impeachment 
of  a  fraudulent  conveyance,  was  not 
altogether  without  equity,  as,  in  addi- 
tion to  such  relief,  it  asked  an  injunc- 
tion against  the  sale  on  execution  of 
lands  upon  which  the  complainant  had 
a  mortgage  to  secure  part  of  his  debt. 
Citing  Candler  v.  Pettit,  i  Paige  (N. 
Y.)  i68. 

In  Smith  v.  Sherman,  52  Mich.  637, 
which  was  a  suit  to  set  aside  a  fraudu- 
lent conveyance,  the  creditor  was  per- 
mitted on  the  hearing  to  amend  his 
bill  so  as  to  include  a  charge  that, 
before  the  bill  -was  filed,  the  sheriff  had 
levied  on  the  land  fraudulently  con- 
veyed. 

In  Baker  v.  Bartol,  6  Cal.  483,  a 
simple  contract  creditor  filed  a  bill  to 
recover  the  amount  due  to  him  under 
an  assignment  for  the  benefit  of  cred- 
itors, and  was  afterwards,  upon  the 
recovery  of  a  judgment,  permitted  to 
file  a  supplemental  bill  setting  up  such 
judgment  and  seeking  the  vacation  of 
the  assignment  as  fraudulent. 

Bringing  in  New  Parties. — Where  the 
proper  parties  defendant  are  not  joined, 
the  cause  usually  stands  over,  with  lib- 
erty to  the  complainant  to  file  a  sup- 
plemental bill  for  the  purpose  of  bring- 
ing in  the  necessary  parties.  Child  v. 
Brace,  4  Paige  (N.  Y.)  309.  See  also 
Hathaway  r^.  Scott,  11  Paige  (N.  Y.) 

173- 

See  further  Hope  7'.  Brincker- 
hoff,  4  Edw.  Ch.  (N.  Y.)  348,  660. 
In  this  case,  at  the  time  of  the  filing 
of  the  original  bill  the  judgment  debtor 
was  entitled  to  a  share  in  the  estate  of 
his  deceased  mother,  but  no  adminis- 
trator had  been  appointed.  A  supple- 
mental bill,  rather  than  an  amended 
bill,  w-as  considered  proper  for  the 
purpose  of  bringing  in  an  adminis- 
trator subsequently  appointed  as  a 
party  defendant,  and  subjecting  the 
funds  in  his  hands  belonging  to  the 
judgment  debtor,  though  it  was  ex- 
plained that,  if  the  complainant  had 


been  content  to  seek  payment  through 
the  medium  of  an  assignment  by  the 
defendant  to  the  receiver,  it  might 
have  been  necessary  to  have  done  no 
more  than  to  amend  the  bill  by  alleg- 
ing the  existence  of  property  in  the 
hands  of  the  administrator. 

Repetition  of  Allegations  in  Supple- 
mental Bill. — Where  the  rules  of  court 
require  an  averment  as  to  the  amount 
in  controversy,  and  such  averment  is 
contained  in  the  original  bill,  it  need 
not  be  repeated  in  a  supplemental  bill. 
Thomas  v.  McEwen,  11  Paige  (N. 
Y.)  131. 

1.  Facts  Not  Appearing  upon  the  bill, 
and  which  are  not  essential  to  the 
equity  of  the  bill,  as  that  the  body  of 
the  debtor  has  been  taken  under  exe- 
cution, should  be  set  up  by  plea  or 
answer  and  not  by  demurrer.  Tappan 
V.  Evans,  11  N.  H.  311. 

The  objection  that  the  amount  in 
controversy  is  not  within  the  jurisdic- 
tion or  is  beneath  the  dignity  of  the 
covirt,  where  the  value  of  the  matter 
in  controversy  does  not  appear  upon 
the  face  of  the  bill,  should  be  taken  by- 
plea  or  answer  and  not  by  demurrer  or 
motion  to  disiniss.  Thomas  v.  McEwen, 
II  Paige  (N.  Y.)  131. 

In  Austin  f.  Tompkins,  3  Sandf.  (N. 
Y.)  22,  the  plaintiffs  sought  payment 
of  a  judgment  against  administrators 
out  of  a  sum  directed  by  the  United 
States  to  be  paid  to  the  children  and 
heirs  of  the  decedent  in  payment  of  an 
alleged  debt  due  from  the  United 
States  to  the  decedent,  and  it  was  held 
that  the  objection  that  such  moneys 
w-ere  paid,  not  in  settlement  of  a  debt, 
but  as  a  gratuit}'  and  in  acknowledg- 
ment of  great  and  distinguished  pub- 
lic services  of  the  decedent,  should 
have  been  set  up  in  the  answer,  and  that 
the  defendants  could  not  avail  them- 
selves of  it  on  demurrer. 

Speaking  Demurrers,  based  on  the 
contents  of  a  writing  or  document  en- 
tirely variant  from  the  allegations  of 
the  bill,  are  not  allowed.  Bromberg 
V.  Heyer,  69  Ala.  22,  wherein  Somer- 
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Xm.  The  Answee. — What  has  been  said  hereinbefore  as  to  the 
lack  of  any  peculiar  rules  and  principles  arising  on  demurrer  to  a 
creditors'  bill,  is  equally  true  of  the  answer  to  a  creditors'  bill; 


ville,  J.,  says:  "  The  doctrine  of  crav- 
ing oyer  of  written  instruments,  and  of 
demurring  if  a  material  variance  ap- 
pears between  the  oyer  and  declara- 
tion, has  always  been  a  practice  con- 
fined to  courts  of  law,  and  has  never 
prevailed  in  courts  of  equity." 

A  General  Demurrer  by  all  of  the  de- 
fendants should  be  overruled,  where 
the  bill  discloses  a  ground  for  relief 
against  one  of  the  defendants,  Fusze 
V.  Stern,  17  111.  App.  429;  and  a  de- 
murrer to  the  whole  bill  should  be 
overruled,  where  the  complainant  is 
entitled  to  a  part  of  the  relief  de- 
manded. Williams  v.  Hubbard,  Walk. 
(Mich.)  28;  Parsons  v.  Bowne,  7 
Paige  (N.  Y.)  354;  Vanderveer  v. 
Stryker,  8  N.  J.  Eq.  186. 

See  also  Cooper  v.  Clason,  i  Code 
Rep.  N.  S.  (N,  Y.  Supreme  Ct.)  347, 
wherein  it  was  held  that  where  a  com- 
plaint is  framed  as  an  ordinary  cred- 
itors' bill  requiring  the  issuance  of  an 
execution  and  a  return  of  nulla  bona, 
and  also  as  a  bill  by  a  creditor  to  set 
aside  an  assignment,  in  which  latter 
aspect  the  issuance  of  an  execution 
and  its  return  unsatisfied  are  not  nec- 
essary, a  demurrer  to  the  entire  com- 
plaint, because  it  does  not  show  on  its 
face  that  an  execution  was  not  issued 
to  the  proper  county,  is  too  broad,  and 
iTiust  be  overruled. 

A  demurrer  on  the  ground  that  the 
bill  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  is  not  suf- 
ficient to  reach  the  objection  that  the 
bill  brought  by  a  receiver  appointed 
in  supplementary  proceedings,  does 
not  state  facts  establishing  the  juris- 
diction of  the  court  to  appoint  the 
plaintiff  receiver.  Walsh  v.  Byrnes, 
39  Minn.  527. 

But  such  a  demurrer  is  sufficient  to 
raise  the  objection  that  the  complain- 
ant has  an  adequate  remedy  at  law. 
Gullickson  v.  Madsen,  87  Wis.  19. 

But  see,  contra,  Loomis  v.  Tifft,  16 
Barb.  (N.  Y.)  541,  wherein  it  is  said 
that  it  is  questionable  whether  such  a 
demurrer  is  sufficient  to  raise  the  ob- 
jection that  the  creditor  has  not  recov- 
ered a  judgment  and  exhausted  his 
remedy  at  law,  under  Code  N.  Y.,  ^ 
145,  providing  that  the  demurrer  shall 
distinctly  specify  the  grounds   of   the 


objection  to  the  complaint,  and  that 
unless  it  does  so  it  may  be  disregarded. 

See  also  Kellogg  v.  Hamilton,  43 
Mich.  269,  wherein  it  was  held  that  a 
demurrer  on  the  ground  that  the  bill 
failed  to  show  that  an  execution  had 
been  returned  unsatisfied  in  whole  or 
in  part,  and  that  it  failed  to  show  that 
the  execution  was  returned  as  required 
by  law,  was  insufficient  to  entitle  the 
demurrant  to  make  the  objection  that 
the  day  which  the  bill  named  as  that 
on  which  the  execution  had  been  re- 
turned was  Sunday ;  the  court  saying : 
"A  cause  of  demurrer  should  be  so 
stated  as  to  apprise  the  court  of  the 
real  objection,  and,  in  case  it  is  not, 
the  party  demurring  can  claim  noth- 
ing under  it." 

Admissions  by  Demurrer. — The  de- 
murrer admits  all  of  the  allegations  of 
the  bill  to  be  true.  Miller  v.  David- 
son, 8  111.  518 ;  Vasser  v.  Henderson,  40 
Miss.  519;  in  which  latter  case  fraud 
charged  in  the  bill  was  admitted  by  de- 
murrer. 

Multifariousness. — In  the  following 
cases  the  bill  was  demurred  to  for  mul- 
tifariousness :  Boyd  V.  Hoyt,  5  Paige 
(N.  Y.)  65,  wherein  it  is  said  that  a 
demurrer  for  multifariousness  is  sub- 
stantially the  same  as  a  demurrer  to  a 
declaration  at  law  for  a  misjoinder  of 
causes  of  action  or  of  different  causes 
of  action  which  cannot  be  properly 
litigated  in  the  same  suit,  that  such  a 
demurrer  goes  to  the  whole  bill,  and 
that  either  or  both  of  the  defendants 
may  demur;  Bromberg  v.  Heyer,  69 
Ala.  22;  ,and  Fay  f.  Jones,  i  Head. 
(Tenn.)  442,  in  which  cases  it  was  held 
that  objection  should  be  taken  by  a 
special,  rather  than  a  general,  demur- 
rer. See  also  Redmond  v.  Dana,  3 
Bosw.  (N.  Y.)  615,  holding  that,  under 
Code  N.  Y.,  §  144,  subd.  5,  §  148,  the 
objection  that  the  complaint  states  sev- 
eral causes  of  action  which  cannot  be 
properly  united,  must  be  taken  by 
demurrer  and  not  otherwise. 

Matters  Unnecessarily  Stated  in  the 
bill  are  not  grounds  of  demurrer,  the 
only  question  on  demurrer  being 
whether  or  not  a  cause  of  action  is 
stated.  Treadwell  v.  Brown,  44  N.  H. 
1551 ;  Hammond  v.  Hudson  River  Iron, 
etc.,  Co.,  20  Barb.  (N.  Y.)  378.  And 
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the  necessity  for,  and  requisites  and  effect  of,  the  answer  to  a 
creditors'  bill  being  in  no  wise  different  from  answers  to  ordinary- 
bills  in  equity  and  bills  for  discovery.^ 


under  the  Code  objection  to  irrelevant 
matters  should  be  made  by  motion  to 
strike  out,  and  not  by  demurrer.  Bank 
of  British  North  America  v.  Suydam, 
6  How.  Pr.  (N.  Y.  Supreme  Ct.)  379, 
I  Code  Rep.  N.  S.  (N.  Y.)  325.- 

Motion  to  Dismiss  Regarded  as  De- 
murrer.— In  Sloan  v.  Waring,  55  How. 
Pr.  (N.  Y.  Supreme  Ct.)  62,  affirmed 
in  9  N.  Y.  Wkly.  Dig.  170,  a  motion 
was  made  to  dismiss  the  complaint  as 
not  stating  facts  sufficient  to  consti- 
tute a  cause  of  action,  and  it  was  held 
that  such  motion  amoj,inted  to  a  de- 
murrer, and  was  governed  by  the  same 
rules. 

1.  Aflrmative  Matters  of  Defense,  such 
as,  that  there  are  purchasers  for  value 
who  are  entitled  to  protection,  can  be 
presented  only  by  answer  and  not  by 
demurrer.  Hall  v.  Brewer,  40  Ark. 
433.  To  the  same  effect  are  Hyatt  v. 
Dusenbury  (Brooklyn  City  Ct.),  5  N. 
Y.  St.  Rep.  846,  12  Civ.  Pro.  Rep.  (N. 
Y.)  152,  wherein  Clement,  J.,  says 
that  proof  by  the  complainant  of  the 
issuance  and  return  of  an  execution 
would  show  prima  facte  that  the 
debtor  had  no  means  wherewith  to 
pay  the  judgment,  and  that  the  fact 
that  the  debtor  had  ample  means  to 
pay  the  judgment  should  be  pleaded  ; 
Derby  t'.  Yale,  13  Hun  (N.  Y.)  273, 
holding  that  an  accounting  had  in  a  pri- 
or suit,  or  by  a  judgment  creditor  in  be- 
half of  himself  and  all  other  credit- 
ors, cannot  be  relied  upon  as  a  bar  to 
a  subsequent  suit,  unless  it  is  set  up  in 
the  answer;  Postlewait  v.  Howes,  3 
Iowa  365,  holding  that  the  widow  of  a 
deceased  debtor  should  set  up  her 
claim  to  dower  in  her  answer.  See 
further  Rochester  Bank  v.  Emerson, 
10  Paige  (N.  Y.)  115,  wherein  the  bill 
was  filed  to  obtain  satisfaction  of  the 
amount  of  the  deficiency  on  a  sale  of 
mortgaged  premises  under  a  decree 
over  against  the  mortgagor.  It  being 
inferable  from  the  allegations  of  the 
bill  that  the  deficiency  had  become 
due  and  payable  by  confirmation  of 
the  master's  report,  defense  that  the 
decree  for  such  deficiency  had  not  be- 
come so  due  and  payable  was  properly 
taken  by  answer  rather  than  by  de- 
murrer. 

Collusive  Return   by  Sheriff. — The 


defense  that  the  return  of  the  sheriff 
was  collusive,  and  was  made  under  the 
direction  of  the  plaintiff's  attorney 
without  a  bona  Jide  attempt  to  execute 
the  process,  is  an  affirmative  defense,, 
which  must  be  set  up  in  the  answer. 
Forbes  v.  Waller,  25  N.  Y.  430. 

See  also  Rankin  v.  Rothschild,  78- 
Mich.  10,  holding  that  the  defendant 
in  his  answer  should  not  state  simply 
that  he  had  property  liable  to  execu- 
tion which  might  have  been  levied 
upon  by  the  sheriff,  but  must  state 
what  and  where  the  property  was  that 
the  sheriff  ought  to  have  seized  but 
did  not  seize. 

Mere  Formal  Averments,  such  as  an 
averment  required  by  a  rule  of  court 
that  the  plaintiff  has  reason  to  believe, 
and  does  believe,  that  the  defendant 
has  equitable  interests,  things  in  ac- 
tion, or  other  property,  of  the  value  of 
one  hundred  dollars,  need  not  be  an- 
swered at  all,  and  a  mere  denial  that 
the  defendant  has  equitable  interests, 
etc.,  of  the  value  of  one  hundred  dol- 
lars is  sufficient.  Batterson  v.  Fergu- 
son, I  Barb.  (N.  Y.)  490. 

Requisites  and  Sufficiency  of  Answer. 
— An  answer  alleging  that  the  defend- 
ant has  no  recollection,  and  does  not 
believe,  that  any  declaration  or  process^ 
was  ever  served  upon  him  in  the  suit 
in  which  the  judgment  was  rendered,, 
is  insufficient  to  present  the  defense. 
Corey  v.  Cornelius,  i   Barb.  Ch.   (N.. 

Y.)574- 

See  further  Bomberger  v.  Turner, 
13  Ohio  St.  263,  holding  that  where  it 
is  averred  that  the  debtor  has  no 
property  whereon  to  levy,  an  answer 
stating  merely  that  the  defendants  do 
not  admit  that  the  defendant  has  no 
property  on  which  to  levy  is  sufficient 
to  put  the  plaintiff  upon  the  proof  of 
his  allegation;  and  Miller  v.  Miller,  r 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 
30,  holding  that  where  there  is  a  dis- 
tinct allegation  by  the  plaintiff  that  a 
surplus  exists  in  the  hands  of  trustees 
over  what  is  necessary  for  the  support 
and  maintenance  of  the  beneficiary,  a 
denial  of  such  averment  should  state 
facts  and  figures  as  to  the  amount 
necessary  to   support  the  beneficiary. 

Consideration  for  Alleged  Fraudu- 
lent Conveyance. — An  answer  setting. 
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XIV.  The  Replication.— Where  the  complainant   intends  to 


up  as  consideration  for  an  alleged 
fraudulent  deed  an  indebtedness  of 
long  standing,  without  undertaking  to 
tell  the  amount  of  the  indebtedness, 
is  insufficient.  Lipscomb  v.  McClel- 
lan,  72  Ala.   157. 

Specific  Allegations  under  West 
Virginia  Statute. — Under  Code  W. 
Va.  1887,  c.  125,  §  36,  which  provides 
that  every  material  allegation  of  a  bill 
not  controverted  by  an  answer  shall 
be  taken  as  true,  the  only  proper  mode 
of  controverting  any  allegation  in  a 
bill  is  for  the  answer  to  deny  or  con- 
trovert such  allegations  specifically, 
and  a  general  denial  is  not  proper 
pleading.  Rogers  v.  Verlander,  30 
W.  Va.  619. 

Conclusiveness  of  Answer. — Where 
the  answers  are  responsive  to  the 
charges  contained  in  the  bill,  they 
must  be  taken  to  be  true  unless  they 
are  proven  to  be  false  by  the  evidence. 
Hartshorn  v.  Eames,  31  Me.  93; 
Berryman  v.  Sullivan,  13  Smed.  &  M. 
(Miss.)  75;  Stoutenbourgh  v.  Konkle, 
15  N.  J.  Eq.  33,  wherein  it  was  alleged 
that  the  judgments  had  been  fraudu- 
lently confessed  for  the  purpose  of 
hindering  the  complainant,  and  an  in- 
junction was  denied  because  the  de- 
fendant, by  his  answer,  disclosed  the 
consideration  upon  which  the  judg- 
ment was  founded,  and  denied  all 
fraud  and  all  knowledge  of  any  fraud- 
ulent purpose. 

Greenman  v.  Greenman,  107  111. 
404,  wherein  an  allegation  of  the  bill 
that  the  judgment  debtor  was  insol- 
vent was  denied  in  the  answers.  It  was 
held  that  the  rents  arising  from  the 
property  fraudulently  conveyed,  which 
had  been  placed  in  the  hands  of  a  re- 
ceiver, should  not  be  applied  to  the 
payment  of  the  judgment  without 
proof  of  insolvency. 

In  Marshall  v.  Croom,  52  Ala.  554, 
the  rule  is  laid  down  that  where 
all  the  charges  of  fraud  and  the 
interrogatories  propounded  to  each 
defendant  are  fully  answered,  and 
each  one  denies  all  allegations  imput- 
ing fraud,  the  complainant  cannot  pre- 
vail unless  he  proves  his  allegations 
by  two  witnesses,  or  by  a  single  wit- 
ness and  corroborating  circumstances. 
See  further  Stephenson  v.  Taverners, 
9  Gratt.  ( Va. )  398 ;  Hambrick  v.  Jones, 
64  Miss.  240;  tjhre  v.  Melum,  17  111. 
App,   182. 


Where  the  bill  alleges  that  an  execu- 
tion has  been  issued  and  returned  un- 
satisfied, and  the  allegation  is  not  ad- 
mitted in  the  answer,  but  is  denied, 
it  is  incumbent  upon  the  plaintiff  to 
prove  the  same.  Tones  x>.  Green,  i 
Wall.  (U.  S.)  330. 

See  also  Heacock  v.  Durand,  42  111. 
230,  wherein  the  answer  admitted  the 
recovery  of  a  judgment  but  denied  all 
knowledge  of  the  issuance  of  an  exe- 
cution, and  it  was  held  incumbent  on 
the  complainants  to  prove  the  issuance 
of  the  execution  and  its  return  nulla 
bona.  Follo-wcd  in  Gauler  r.  Wohlers, 
12  111.  App.  594. 

Dissolution  of  Injunction. — The 
general  rule  is  that  an  injunction  which 
has  been  allowed  in  a  suit  to  avoid  judg- 
ments that  have  been  fraudulently  re- 
covered, should  be  dissolved,  when 
the  equity  of  the  bill  is  answered. 
Fleischman  v.  Young,  9  N.  J.  Eq.  620. 

In  West  Virginia,  by  statute,  an- 
swers are  not  usually  sustained  by  the 
respondent's  affidavit,  and  are  not  re- 
garded as  evidence,  whether  they  are 
sworn  to  or  not.  Rogers  v.  Verlander, 
30  W.  Va.  619. 

New  Matters.  —  Averments  in  the 
answer  which  are  not  responsive  to 
any  charge  in  the  bill,  and  which  set 
up  matters  as  to  which  no  discovery  is 
sought,  are  not  to  be  taken  as  true. 
Doolittle  V.  Bridgeman,  i  Greene 
(Iowa)  265. 

See  further,  to  the  same  effect,  Birely 
V.  Staley,  5  Gill  &  J.  (Md.)  432. 

Admissions  in  the  Answer. — The  de- 
fendants cannot  object  to  the  failure 
of  the  bill  to  allege  facts  which  are  ad- 
mitted in  the  answer.  Birely  v.  Staley, 
5  Gill  &  J.  (Md.)  432. 

An  admission  in  the  answer  of  the 
recovery  of  a  judgment  precludes  the 
defendant  from  offering  evidence  to 
show  that  there  was  no  judgment. 

Wanzer  v.  Rowland,  10  Wis.  8, 
wherein  the  court  says :  "  Undoubt- 
edly the  existence  of  the  judgment  at 
law  constitutes  the  whole  foundation 
of  the  right  of  action  in  such  a  suit. 
But  the  power  of  the  court  to  enter- 
tain the  suit  and  to  give  the  proper  re- 
lief, if  such  judgment  is  shown,  being 
conceded,  the  question  of  its  existence 
becomes  then  a  mere  question  of  fact 
relating  to  the  cause  of  action,  and  is 
to  be  determined,  either  upon  the  plead 
ings  or  the  evidence,  in  the  same  man 
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deny  the  truth  of  the  defendant's  answer,  it  is  his  duty  to  do  so 


ner  and  by  the  same  rules  that  such 
questions  of  fact  are  determined  in  all 
other  cases.  The  answers,  therefore, 
having  admitted  the  existence  of  the 
judgment,  the  defendants  could  not  in- 
troduce evidence  to  disprove  it.  They 
•were  estopped  by  their  pleadings.  And 
it  was  not  contended  that  it  could  be 
done,  except  for  the  purpose  of  dis- 
proving jurisdiction  over  the  subject- 
matter." 

See  also  Forbes  z'.  Waller,  25  N.Y. 
430,  holding  that  the  defendant  can- 
not, by  his  answer  to  the  supplemen- 
tal complaint,  withdraw  or  nullify 
the  admissions  already  made  in  the  an- 
swer to  the  original  complaint. 

Averments  Unanswered. — Under  the 
Code  the  complaint  is  taken  as  true 
to  the  extent  that  it  is  not  answered. 
Churchill  v.  Bennett,  8  How.  Pr.  (N. 
Y.  Supreme  Ct.)  309;  Johnston  v. 
Piper,  4  Minn,  192.  In  the  latter  case 
the  complaint  set  forth  certain  facts  in 
regard  to  the  alleged  fraudulent  trans- 
fers, from  which  fraud  might  be  in- 
ferred, as  that  they  were  made  with- 
out consideration  at  a  diflferent  time 
from  that  at  which  they  purported  to 
have  been  made,  etc.  It  was  held  that 
such  averments  were  to  be  taken  as 
true  unless  siibsequently  denied,  and 
that  the  defendant  could  not  put  them 
in  issue  by  an  answer  which  merely 
denied  that  the  debtor  ever  combined 
with  the  grantee  to  delay  or  defraud 
the  plaintiff  by  the  execution  and  de- 
livery of  a  deed,  etc. 

Setting  Down  Cause  for  Hearing  on  Bill 
and  Answer. — By  setting  down  the  cause 
for  hearing  on  the  bill  and  answer,  the 
complainant  is  taken  to  admit  the  truth 
of  the  whole  of  the  defendant's  answer, 
not  only  of  the  facts  stated  in  direct 
response  to  the  bill  but  also  those  set 
up  by  way  of  affirmative  defense. 
Birdsall  v.  Welch,  6  D.  C.  316. 

Multifarious  Plea. — ^A  plea  which  sets 
up  that  the  execution  was  improperly 
returned  unsatisfied,  and  that,  as  the 
defendant  was  the  owner  of  real  estate 
in  another  county,  and  had  informed 
the  complainant  of  the  fact,  the  com- 
plainant should  have  taken  out  an  alias 
execution,  is  multifarious  and  bad. 
"  Either  of  these  positions,  if  well 
taken,  would  be  a  good  defense  to  the 
bill ;  and  the  evidence  that  would  estab- 
lish one,  would  not  establish  the  other. 
They  are  as  different  from  each  other 


as  two  separate  pleas.  The  first  denies 
a  proper  return  of  the  execution  ;  the 
other,  conceding  that  point,  insists 
that  an  alias  execution  should  have 
been  issued.  A  plea  must  rest  the 
defense  upon  a  single  point,  and  a  plea 
containing  two  distinct  points  is  bad." 
Albany  City  Bank  v.  Dorr,  Walk. 
(Mich.)  318. 

Exhaustion  of  Legal  Remedies. — As  to 
the  right  of  the  defendant  to  attack 
the  judgment  upon  which  the  plaintiff 
relies  or  the  truth  of  the  return  made 
by  the  sheriflF,  see  supra,  Judgment, 
p.  487,  and  The  Return^  p.  514. 

A  showing  that  the  creditor  has  pur- 
sued his  remedies  at  law  to  every 
available  extent  when  necessary  is  of 
the  substance  of  the  creditor's  right 
to  relief  and  is  not  waived  by  the  gen- 
eral answer.  Wright  v.  Petrie,  i 
Smed.  &  M.  Ch.  (Miss.)  322;  Parish 
V.  Lewis,  1  Freem  Ch.  (Miss.)  306. 

In  Missouri,  it  has  been  held  that 
the  petition  may  be  dismissed  where 
it  appears  at  the  hearing  that  the 
plaintiflF  has  a  remedy  at  law,  although 
the  answer  does  not  in  terms  set  up 
such  defense.  Humphreys  v.  Atlan- 
tic Milling  Co.,  98  Mo.  542,  overruling 
Blair  v.  Chicago,  etc.,  R.  Co.,  89  Mo. 
388,  and  citing  Hipp  v.  Babin,  19 
How.  (U.  S.)  271;  Lewis  7'.  Cocks, 
23  Wall.  (U.  S.)  466;  Kriechbaum  v. 
Bridges,  i  Iowa  14,  and  Hinez).  New 
Haven,  40  Conn.  484. 

In  the  last  case  it  is  said:  "We  do 
not  sanction  the  claim  that  the  ob- 
jection that  there  is  an  adequate 
remedy  at  law  should  in  all  cases  be 
taken  by  a  plea  to  the  jurisdiction." 
See  also  Bryan  v.  Blythe,  4  Blackf .( Ind.) 
249,  holding  that  the  objection  that  the 
claim  is  a  mere  legal  demand  is  not 
waived  by  failure  to  make  it  by  demur- 
rer; and  Armstrong  v.  Pitts,  13  Gratt. 
(Va.)  235,  wherein  the  bill  was  dis- 
missed for  want  of  j  urisdiction  because 
the  complainant  had  not  recovered 
a  judgment  at  law,  notwithstanding  no 
exception  on  that  ground  was  taken  in 
the  trial  court.  But  see  Pierstoflf  v. 
Jorges,  86  Wis.  135,  wherein  it  was 
held  that  an  objection  to  any  evidence 
under  the  complaint  was  insufficient  to 
raise  the  question  that  the  plaintiff 
had   an  adequate  remedy  at  law. 

In  Sage  v.  Memphis,  etc.,  R.  Co., 
125  U.  S.  361,  which  was  a  suit  by  a 
creditor  of   an   insolvent  corporation 
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by  filing  a  replication. * 

XV.  Discovery — 1.  In  General.  —  Among  other  methods  .by 
which  a  court  of  equity  will  give  aid  to  a  creditor,  is  compelling 
the  debtor  and  others  to  disclose,  by  answers  under  oath  to  in- 
terrogatories, any  and  all  property  or  effects  of  the  debtor,  to- 
gether with  his  evidences  of  title,  the  situation  of  such  property, 
and  the  disposition,  if  any,  which  he  has  made  of  it.* 


for  a  receiver,  etc.,  it  was  determined 
that  the  failure  of  the  creditor  to  issue 
an  execution  and  have  it  returned 
nulla  bona  was  waived  by  failure  to 
make  the  objection  at  the  time  tlie 
receiver  was  appointed. 

Tennessee  Statute. — The  defense  that 
there  is  no  proper  return  of  nulla  bona 
is  to  tlie  jurisdiction,  and,  under  Code 
Tenn.,  §  4309  et  seq.,  must  be  made  by 
a  motion  to  dismiss,  demurrer,  or  plea 
.in  abatement,  and  cannot  be  made  by 
answer.  Turley  v.  Taylor,  3  Lea 
(Tenn.)  171. 

1.  Birdsall  v.  Welch,  6  D.  C.  320, 
wherein  Wylie,  J.,  adverts  to  the  fa- 
miliar rule  that  the  <^omplainant,  by 
setting  down  the  cause  for  hearing, 
deprives  the  defendant  of  the  oppor- 
tunity to  establish  the  defense  by  testi- 
mony, but  that  by  this  act  the  com- 
plainant is  taken  to  admit  the  truth  of 
the  whole  of  the  defendant's  answer, 
not  only  of  the  facts  stated  in  direct 
response  to  the  bill,  but  also  those  set 
up  by  way  of  affirmative  defense. 

A  General  Denial,  however,  requires 
no  replication.  Jordan  v.  Buschmeyer, 
97  Mo.  97,  wherein  the  petition  alleged 
that  the  consideration  for  a  conveyance 
to  a  wife  was  furnished  by  her  husband. 
The  answer  asserted  that  the  consider- 
ation was  furnished  from  the  private 
means  of  the  wife.  "  This  latter  state- 
ment amounted  to  no  more  than  a  de- 
nial of  the  petition  in  this  particular, 
and  required  no  reply." 

Waiver  of  Replication. — Where  the 
defendants,  as  well  as  the  complainant, 
have  taken  depositions  relative  to  the 
merits  of  the  controversy,  and  have 
submitted  the  cause  for  final  decree  on 
bill,  answer,  exhibits,  and  deposition, 
the  defendants  thereby  waive  the  for- 
mality of  a  replication.  Demaree  v. 
Driskill,  3  Blackf.  (Ind.)  115. 

2.  Fuller  v.  Taylor,  6  N.  J.  Eq.  301, 
wherein  Halsted,  Ch.,  in  comment- 
ing vipon  the  statute  which  aiithorized 
a  creditor  to  file  a  bill  to  compel  the 
discovery  of  any  property  or  thing  in 
action    belonging   to    the    defendant, 


etc.,  says:  "The  statute  provides  that 
the  court  shall  have  power  to  compel 
the  discovery,  and,  there  being  no 
limitation  of  the  power,  the  plain  in- 
ference is  that  the  statute  gives  all  the 
power  which  a  court  of  chancery  can 
exercise  according  to  the  course  of  the 
court.  And  the  evil  to  be  remedied  is 
of  such  a  nature  that  this  court  will 
not  hesitate  to  exercise  its  fullest 
power  in  applying  the  remedy." 

See  further  Chase  v.  Searles,  45 
N.  H.  511;  Bay  State  Iron  Co.  v. 
Goodall,  39  N.  H.  223;  Treadwell  -d. 
Brown,  44  N.  H.  551;  Hendricks  v. 
Robinson,  2'Johns.  Ch.  (N.  Y.)296; 
LeRoy  v.  Rogers,  3  Paige  (N.  Y.) 
234;  Duerson  v.  Alsop,  27  Graft.  (Va.) 
229;  How  V.  Kane,  2Chand.  (Wis.)  222. 

In  Parsons  v.  Bowne,  7  Paige  (N. 
Y.)  354,  the  suit  was  brought  against 
heirs  of  a  decedent  to  obtain  satisfac- 
tion of  the  complainant's  demand  out 
of  lands  that  had  descended  to  them, 
under  2  Rev.  Stat.  N.  Y.  454,  which  re- 
quired (section  44)  that  the  complain- 
ant should  specify  with  definite  cer- 
tainty the  real  estate  which  had  so 
descended  to  the  heirs.  It  was  held 
that  the  complainant  was  entitled  to  a 
discovery  of  land  which  he  was  unable 
to  describe,  for  the  purpose  of  en- 
abling him,  by  amendment  of  his  bill, 
or  otherwise,  to  reach  the  same. 

Texas. — "In  cases  of  fraudulent  con- 
veyances equity  will  extend  its  aid  to 
the  creditor  by  entertaining  a  bill 
against  the  proper  parties,  which 
points  out  the  property  and  specifies 
the  particulars  in  which  the  fraud 
consists,  and  will,  as  in  all  other  cases, 
grant  a  discovery  as  ancillary  to  the 
action."  Cargill  v.  Kountze,  86  Tex. 
386. 

But  see  Cronin  v.  Gay,  20  Tex.  460, 
wherein  it  was  said  that  a  suit  for  the 
discovery  of  a  trust  fund  and  of  choses 
in  action,  is  an  anomalous  proceeding, 
and  that  the  creditor  should  have 
adopted  and  pursued  the  remedy  of 
garnishment,  as  the  statute  (Hart.  Dig., 
art.    735)    prescribed,   and  made   dis- 
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Statutes  removing  the  disability  of  parties  to  testify,  whatever 
may  be  their  effect  upon  the  right  to  maintain  bills  for  discovery 
generally,*  do  not  take  away  the  right  of  discovery  incidental 
to  a  creditors'  bill,  where  such  right  is  expressly  conferred  by 
statute.^ 

2.  Parties — in  General. —  Every  one  from  whom  discovery  is 
sought  should  be  made  a  party  ;^  and  any  one  from  whom  infor- 
mation is  sought  may  be  made  a  party  for  the  purpose  of  discov- 
ery only.* 


covery  as  auxiliary  to  a  suit,  but  not 
as  an  independent  remedy  discon- 
nected from  a  regular  suit. 

Under  Statutes. — In  many  states  ju- 
risdiction to  entertain  a  bill  against  the 
debtor  and  any  other  person,  to  discov- 
er and  subject  equitable  interests,  chos- 
es  inaction,  and  property  held  in  trust 
for  the  debtor,  is  expressly  conferred  by 
statute.  See  supra,  III.  3.  Stiits  to 
Subject  Property  Not  Reachable  by 
Execution. 

1.  See  article  Discovery. 

2.  McCreery  v.  Cobb,  93  Mich.  463, 
citing  Hubbard  v.  McNaughton,  43 
Mich.  223,  and  Turnbull  v.  Prentiss 
Lumber  Co.,  55  Mich.  392,  in  which 
cases  the  right  to  discovery  is  recog- 
nized, distinguishing  Riopelle  v. 
Doellner,  26  Mich.  102,  and  Shelden 
V.  Walbridge,  44  Mich.  251,  which 
were  not  creditors'  bills. 

See  further  Frazer  v.  Colorado 
Dressing,  etc.,  Co.,  5  Fed.  Rep.  163, 
holding  that,  although  it  may  be  that 
where  discovery  is  the  only  object  of 
the  bill  the  court  should  not  entertain 
it,  where  the  parties  may  be  compelled 
to  testify  under  statute,  yet,  where  the 
purpose  of  the  bill  is  something  more 
than  mere  discovery,  and  where  it  is 
sought  to  reach  the  property  and  have 
it  applied  to  the  payment  of  the  judg- 
ment, equity  has  jurisdiction  notwith- 
standing the  statute. 

3.  Copbus  V.  KauiTman,  8  Paige 
(N.  Y.)583. 

Foreign  Executors.  —  In  Plumb  v. 
Bateman,  2  App.  Cas.  (D.  C.)  156,  it 
was  held  that  where  the  object  of  the 
bill  is  to  subject  real  estate  of  the  de- 
cedent to  the  payment  of  his  debts, 
and  there  is  no  local  administration,  it 
is  improper  to  ask  that  discovery  be 
made  by  foreign  executors. 

4.  Buckner  t'.  Abrahams,  3  Tenn. 
Ch.  346,  wherein  the  creditor  was  per- 
mitted to  make  parties  officers  of  a 
corporation   which   had   assets  of   the 


debtor,  for  the  purpose  of  discovery, 
although  no  relief  was  sought  against 
them;  McNab  v.  Heald,  41  III.  326; 
Gibson  v.  Trowbridge  Furniture  Co., 
93  Ala.  579,  holding  that  the  equity  of 
a  bill  to  set  aside  a  fraudulent  convey- 
ance rested  on  the  fraud  charged  and 
not  on  the  discovery  prayed,  and  that, 
consequently,  it  was  not  open  to  objec- 
tion, because  it  required  as  worn  answer 
from  one  defendant  and  dispensed  with 
it  as  to  the  other,  following  Tutwiler 
V.  Tuskaloosa  Coal,  etc.,  Co.,  89  Ala. 

391- 

See  further  Whitney  v.  Robbins,  17 
N.  J.  Eq.  360,  wherein  persons  through 
whom  the  title  of  certain  property 
charged  to  be  held  in  trust  had  passed, 
and  who  knew  the  truth  as  to  the  facts 
inquired  into,  were  properly  joined  for 
the  purpose  of  obtaining  discovery, 
although  the  prayer  that  conveyances 
be  set  aside,  and  that  the  defendant  be 
compelled  to  convey  to  a  receiver,  could 
not  Ije  granted  as  to  them. 

Unknown  Parties. — Upon  the  ques- 
tion whether  a  bill  for  discovery  will 
lie  against  unknown  parties  when 
there  is  no  tangible  property  upon 
which  to  base  jurisdiction,  and  when 
such  unknown  party  is  not  identified 
by  description,  see  Creswell  v.  Smith, 
2  Tenn.  Ch.  416,  wherein  the  object  of 
the  bill  was  to  reach  certain  bonds  and 
a  watch,  which,  as  alleged,  were  the 
property  of  the  debtor  and  had  been 
deposited  with  a  person  whose  name 
was  unknown  and  could  not  be  ascer- 
tained upon  diligent  inquiry.  The 
prayer  was  that  the  debtor  be  served 
with  process,  and  the  unknown  defend- 
ant by  publication,  and  that  the  debtor 
be  required  to  disclose  in  his  answer 
the  name  of  the  imknown  defendant 
etc.  The  bill  was  not  sustained. 
Cooper,  Ch.,  saying:  "A  bill  against 
the  unknown  owners  of  specific  prop- 
erty over  which  the  court  has  jurisdic- 
tion for  a  specific  purpose,  or  the  un- 
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The  Debtor  Alone. — Under  statutes  authorizing  the  creditor  to  file 
a  bill  against  the  debtor  and  any  other  person,  it  has  been  held 
that  the  bill  may  be  filed  against  the  debtor  alone. ^ 

3.  The  Bill — Fishing  Bills. — In  the  absence  of  statutory  provisions 
to  the  contrary,  the  allegations  of  the  bill  must  be  specific  and 


known  heirs  of  a  certain  individual 
where  these  heirs  are  necessary  parties 
to  enable  the  court  to  exercise  acknowl- 
edged jurisdiction,  is  provided  for 
by  law,  for  publication  in  such  a 
case  is  directed  to  an  individual 
sufficiently  identified,  and,  ex  neces- 
sitate, the  presumption  that  he  re- 
ceives notice  is  not  too  violent.  But 
where  the  court  has  no  control  of* 
property,  and  no  means  of  identify- 
ing an  unknown  party,  publication 
would  have  nothing  to  rest  on,  and 
would  be  simply  nugatory.  If,  in  this 
case,  the  bonds  mentioned  in  the  bill 
had  been  seen  to  drop  from  the  pocket 
of  a  man  who  immediately  ran  oflf, 
and  had  been  picked  up  by  a  policeman, 
the  complainants  *  *  *  might  im- 
pound them  in  the  hands  of  the  police- 
man, and  might  divest  the  title  of 
the  unknown  possessor  by  averments 
identifying  him  as  the  man  who 
dropped  them,  and  that,  upon  dili- 
gent inquiry,  his  name  and  residence 
could  not  be  ascertained.  So,  too,  if 
the  complainants  were  able  to  charge 
in  their  bill  that  a  person  was  seen  to 
snatch  certain  bonds  *  *  *  and  run 
off  with  them,  these  facts  might  suffi- 
ciently identify  him  to  make  publi- 
cation effective." 

And  this  opinion  of  the  chancellor 
was  concurred  in  by  the  Supreme 
Court,  although  that  court  diflfered 
-with  him  upon  another  question. 
Cresswell  v.  Smith,  8  Lea  (Tenn.)  688. 

But  see  Miers  v.  Zanesville,  etc., 
Turnpike  Co.,  ii  Ohio  273,  wherein 
the  bill  was  against  a  corporation  and 
alleged  that  a  great  number  of  indi- 
viduals whose  names  were  unknown 
to  the  plaintiffs  were  indebted  for  the 
subscription  of  stock,  and  asked  that 
the  corporation  be  compelled  to  set 
forth  the  names  of  such  persons  in 
their  answer,  and  that  they  be  made 
parties.  It  was  insisted  that  the  bill  was 
merely  a  fishing  bill,  and  that  the  de- 
fendant need  not  answer.  Said  the 
court :  "We  do  not  think  the  objection 
well  taken.  We  regard  it  proper 
practice,  when  the  liability  of  the  de- 
fendant is  fixed,  and  no  assets  at  law 


are  forthcoming,  to  compel  hhn  to  dis- 
close his  means  to  pay  the  debt,  espe- 
cially where  the  nature  of  the  resources 
are  pointed  out  by  the  bill,  and  his 
answers, upon  such  a  point,  specifically 
required.  *  *  *  If  it  were  otherwise, 
equitable  assets  would  frequently  es- 
cape the  most  searching  inquiries  of 
creditors.  So  much  of  this  demurrer  as 
relates  to  the  form  of  the  bill  is  over- 
ruled, and  the  company  is  required  to 
set  forth  the  names  of  their  debtors." 
FoUovjed  in  Cadwallader  v.  Granville 
Alexandrian  Soc,  11  Ohio  292. 

1.  Bay  State  Iron  Co.  v.  Goodall,  39 
N.  H.  223;  Cresswell  v.  Smith,  8  Lea 
(Tenn.)  688,  reversing 2lL&nn.  Ch.  416. 
See  also  Corning  v.  White,  2  Paige 
(N.  Y.)567;  McArthur  v.  Hoysradt, 
II  Paige  (N.  Y.)  495  ;  Monroe  Bank  v. 
Schermerhorn,  Clarke  Ch.  (N.  Y.) 
214;  Frazier  v.  Barnum,  19  N.  J.  Eq. 
316. 

In  the  Absence  of  Statutory  Authority, 
according  to  what  seems  to  be  the 
weight  of  authority,  the  bill  is  not 
maintainable  against  the  debtor  alone. 

Cargill  V.  Kountze,  86  Tex.  386, 
wherein  the  court,  after  an  elaborate 
review  of  the  cases,  most  of  which 
were  based  under  statutes  or  con- 
tained peculiar  elements  of  trust,  ar- 
rived at  the  conclusion  that  "it  may 
be  doubted  if  there  be  any  well-con- 
sidered case  in  the  American  courts  in 
which  a  discovery  of  that  character  has 
been  compelled  in  the  absence  of  a  stat- 
ute conferring  the  authority."  See  also 
Cresswell  v.  Smith,  8  Lea  "(Tenn. )688. 

But  see,  contra,  Bay  State  Iron  Co. 
V.  Goodall,  39  N.  H.  223,  wherein  the 
court  says:  "This  bill,  although  au- 
thorized by  statute,  is  founded  on 
established  principles  of  equity,  and 
by  the  general  rules  governing  eouity 
proceedings  it  might  be  filed  agr.inst 
the  defendant  in  the  execution  alone, 
or  against  him  and  others.  It  can 
hardly  be  assumed  that  the  legislature 
could  have  intended  to  narrow  the 
jurisdiction  of  the  .court  by  merely 
affirmative  words.  If  not,  the  bill 
would  still  be  well  sustained  imder  the 
general  equity  powers  of  the  court." 
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precise  in  respect  to  the  estate  or  interest  sought  to  be  sub- 
jected, and  must  not  be  speculative  or  vague  ;^  but,  under 
statutes  authorizing  the  discovery  of  any  property,  money,  or 
thing  in  action  belonging  to  the  defendant,  and  of  any  property, 
money,  or  thing  in  action  due  to  him,  or  held  in  trust  for  him,  it 
is  enough  to  allege  the  supposed  interest  of  the  defendant  in  the 
property,  etc.,  in  the  general  terms  of  the  statute.^ 

Fraud. — Under  such  statutes  it  is  not  necessary  to  allege  fraud 


1.  Brown  v.  Bates,  lo  Ala.  432; 
Martin  v.  Carter,  90  Ala.  96;  Verdier 
V.  Foster,  4  Rich.  Eq.  (S.  Car.)  227; 
Cargill  V.  Kountze,  86  Tex.  386,  in 
which  last  case  the  court  refused  to 
sustain  a  petition  representing  that 
the  judgment  debtors  had  debts  due  to 
them  for  which  they  held  divers  se- 
curities and  evidences  to  a  large 
amount;  that  they  had  divers  goods, 
wares  and  merchandise,  or  other  ar- 
ticles of  personal  property  belonging 
to  them,  or  in  which  they  were  in 
some  way  beneficially  interested  ;  that 
they  had  equitable  interests  or  things 
in  action  of  some  kind  or  nature,  which 
might  or  ought  to  be  applied  to  the 
payment  of  the  petitioners'  judgment; 
that  the  defendants  were  owners  of 
bank  bills ;  that  they  had  money,  or 
securities  for  the  payment  of  money 
held  by  some  other  person  in  trust,  or 
otherwise,  for  their  benefit;  that  they 
were  in  some  way  or  manner  bene- 
ficially interested  in  stock  of  some  cor- 
poration ;  that  they  were  the  owners 
of  or  in  some  way  or  manner  bene- 
ficially interested  in  some  real  estate, 
situated  within  the  state,  or  in  some 
other  state ;  and  that  they  were  inter- 
ested in  some  contract  or  agreement 
relating  to  real  estate,  or  rents  and  is- 
sues. The  petition,  as  said  by  the 
court,  although  it  had  the  semblance 
of  great  particularity,  was  as  general 
as  it  was  possible  to  make  it,  and 
amounted  to  "no  more  than  an  allega- 
tion that  the  defendants  have  con- 
cealed or  covered  up,  somewhere,  some 
assets,  legal  or  equitable,  subject  to 
be  applied  to  the  satisfaction  of  the 
plaintiffs'  judgment,  which  they  have 
been  unable  to  discover." 

But  see,  contra.  Bay  State  Iron  Co. 
V.  Goodall,  39  N.  H.  223,  citing  Le- 
Roy  T/.  Rogers,  3  Paige  (N.  Y.)  234; 
Miers  V.  Zanesville,  etc.,  Turnpike 
Co.,  II  Ohio  273;  Cadwallader  v. 
Granville  Alexandrian  Soc,  11  Ohio 
292;  Shainwaldi;.  Lewis,  7  Sawy.  (U. 


S.)   148;  Lanmon  v.  Clark,  4  McLean 
(U.  S.)  18. 

2.  Brown  v.  Bates,  10  Ala.  432 ; 
Floyd  V.  Floyd,  77  Ala.  353;  Martin 
V.  Carter,  90  Ala.  96;  Mitchell  v. 
Byrns,  67  111.  522  ;  Dutton  v.  Thomas, , 
97  Mich.  93;  Treadwell  v.  Brown,  44 
N.  H.  551;  Bay  State  Iron  Co.  v. 
Goodall,  39  N.  H.  223;  Bronson  v. 
Wilmington  L.  Ins.  Co.,  85  N.  Car.  411. 

See  also  Sweetzer  v.  Buchanan,  94. 
Ala.  574,  wherein  it  is  held  sufficient 
to  aver  merely  that  the  debtor  "  has 
property,  or  an  interest  in  property, 
real  or  personal,  or  money,  or  effects, 
or  choses  in  action  subject  to  the  pay- 
ment of  his  debt;"  the  rule  being 
laid  down  that  an  accurate  or  any  de- 
scription of  the  property,  further  than, 
to  show  that  it  is  liable  to  the  payment 
of  the  defendant's  debt,  is  not  re- 
quired. 

RefuBal  of  Debtor  to  Turn  Out  Property. 
— It  need  not  be  alleged,  in  a  bill  to 
discover  and  subject  property  which 
cannot  be  reached  by  execution,  that 
the  debtor  has  been  requested  and  has 
refused  to  expose  and  apply  such  as- 
sets. Treadwell  v.  Brown,  44  N.  H. 
551,  wherein  the  court  says:  "  In  the 
case  of  the  attachment  or  seizure  of 
the  property,  in  specie,  in  the  hands 
of  the  debtor  himself,  no  notice,  of 
course,  is  necessary ;  neither  is  it  nec- 
essary, where  the  property  is  attached 
in  the  hands  of  a  third  person  by  the 
equitable  process  of  foreign  attach- 
ment; and  we  see  no  reason  for  a  dif- 
ferent rule  in  the  proceeding  by  bill  in 
equity,  which  is  but  another  mode  of 
reaching  the  debtor's  property." 

Ll8  Pendens. — A  general  bill  for  dis- 
covery does  not  operate  as  a  lien  upon 
land  which  is  not  described  therein  as 
against  innocent  purchasers  pendente 
lite.     Low  V.  Pratt,  53  111.  438. 

Forms. — For  forms  of  creditors'  bills 
praying  discovery  of  the  debtor'^ 
property,  and  the  disposition  he  has. 
made  of   it,  see   Bay  State   Iron  Co. 
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on  the  part  of  the  debtor,  or  concealment  by  him  of  his  property 
or  effects  with  the  intention  to  delay,  hinder  or  defraud  creditors.^ 

4.  The  Demurrer. — Where  the  creditor  is  entitled  to  any  of  the 
discovery  prayed  for,  a  general  demurrer  should  not  be  sustained.* 

5.  The  Answer. — A  general  denial  is  not  sufficient,  but  there 
must  be  a  full  and  true  statement,  responsive  to  the  interrogato- 
ries, of  all  the  estate  of  the  debtor,  real  and  personal,  of  every 
description,  including  goods,  chattels,  choses  in  action,  etc.;^  but 


V.  Goodall,  39  N.  H.  223;  Hart  v.  Al- 
bright, 28  Abb.  N.  Cas.  (N.  Y.  Super. 
Ct.)  74. 

1.  Floyd  V.  Floyd,  77  Ala.  353; 
Brown  v.  Bates,  10  Ala.  432. 

Insolvency  of  Debtor. — In  Lawson  v. 
Warren,  89  Ala.  584,  it  is  held  that  a 
bill  for  discovery  filed  by  a  creditor  at 
large  should  allege  that  the  debtor  has 
no  property  reachable  by  the  ordinary 
process  of  execution,  sufficient  to  sat- 
isfy the  complainant's  demand. 

2.  Treadwell  v.  Brown,  44  N.  H. 
551 ;  Clark  v.  t)avis,  Harr.  (Mich.; 
227,  holding  that  a  general  demur- 
rer for  want  of  equity  cannot  be 
sustained,  unless  the  court  is  sat- 
isfied that  no  discovery  or  proof 
properly  called  for  by,  or  founded 
on,  the  allegations  in  the  bill  can 
make  the  subject-matter  of  the  suit 
proper  for  equitable  cognizance,  citing 
Bleeker  v.  Bingham,  3  Paige  (N.  Y.) 
246. 

Discovery  and  Deifiiirrer  to  Relief. — 
Upon  a  bill  for  discovery  and  relief  the 
defendant  may  answer  and  make  the 
discoveries  sought,  and  demur  to  the 
relief  only.  Brownell  v.  Curtis,  10 
Paige  (N.  Y.)  210,  citing  Hodgkin 
V.  Longden,  8  Ves.  Jr.  3,  and  Todd  v. 
Gee,  17  Ves.  Jr.  273. 

In  Alabama  interrogatories  ap- 
pended to  the  bill  are  incorporated  in 
and  become  a  part  thereof,  but  they  do 
not  constitute, separate  from  the  stating 
partof  the  bill,  the  subject  of  demurrer. 
The  defendant  may  protect  himself 
against  answering  special  interroga- 
tories by  demurring  to  the  part,  or 
parts,  of  the  bill  on  which  they  are 
based ;  but  when  interrogatories  are 
impertinent,  or  not  warranted  by  any 
statement  of  the  bill,  he  may  move  to 
strike  out,  or  decline  to  answer.  Char- 
davoyne  v.  Galbraith,  81  Ala.  521.  See 
also  Barnawell  v.  Threadgill,  i^  Ired. 
Eq.  (N.  Car.) 86,  holding  that  the  fact 
that  the  bill  imputes  to  the  defendants 
an  indictable  conspiracy,  furnishes  no 


ground  of  demurrer  to  the*  relief 
prayed,  although  it  may  justify  a  de- 
murrer to  so  much  of  the  bill  as  seeks 
a  discovery  of  the  facts  constituting- 
that  crime;  the  court  saying:  "It 
would  be  a  strange  reason  for  dismiss- 
ing a  bill,  that  the  plaintiff's  equity 
arose  out  of  a  transaction  for  which 
the  defendants  were  also  liable  crimi- 
nalifer  for  a  misdemeanor." 

Bill  Requiring  Criminating  Disclosures. 
— Where  the  bill  requires  the  judg- 
ment debtor  to  discover  what  disposi- 
tion of  his  property  he  has  made  since 
the  recovery  of  the  plaintiff's  action  at 
law,  what  conveyances  he  has  since 
made,  how  and  when  they  were  made, 
and  on  what  considerations,  etc.,  and 
it  is  not  alleged  or  suggested  in  the 
bill  that  any  of  these  conveyances  have 
been  so  made  as  to  subject  the  defend- 
ant to  a  criminal  prosecution  or  for- 
feiture, it  is  not  demurrable  as  requir- 
ing the  defendant  to  disclose  matters 
which  may  subject  him  to  a  criminal 
prosecution  or  pains  and  penalties. 
Bay  State  Iron  Co.  v.  Goodall,  39  N. 
H.  223. 

3.  Mountford  v.  Taylor,  6  Ves.  Jr. 
788 ;  LeRoy  v.  Rogers,  3  Paige  (N.  Y.) 
234;  Bay  State  Iron  Co.  v.  Goodall, 
39  N.  H.  223,  wherein  it  was  held  that 
the  creditor  was  entitled  to  a  discov- 
ery of  all  the  property  of  the  debtor 
wherever  it  might  be  situated,  that,  if 
within  the  state,  it  might  be  reached 
by  an  execution,  and  that,  if  it  was 
situated  elsewhere,  or  if  it  w-as  such 
that  it  could  not  be  taken  on  execu- 
tion, the  defendant  might  be  com- 
pelled by  an  order  of  the  court  to 
transfer  the  same  to  a  receiver. 

Batterson  v.  Ferguson,  i  Barb.  (N. 
Y.)  490,  wherein  an  answer  admitting 
a  debt  due  from  a  named  person,  but 
omitting  to  state  the  character  of  the 
debt,  was  considered  insufficient,  and 
an  answer  admitting  that  the  defend- 
ant had  due  bills,  either  in  the  hands 
of  a  receiver,  his  wife,  counsel,  or  some 
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the  debtor  is  not  bound  to  disclose  property  acquired  after  the 
filing  of  the  bill,^  or  to  make  an  answer  which  would  criminate 
him  or  subject  him  to  forfeitures  or  penalties.^ 

Insufficient  Answers. — When  the  answers  are  not  sufficient,  the  com- 
plainants may  except  and  compel  full  answers.* 

XVI.  Injunction. — In  suits  inter  vivos,  it  is  usual  and  proper 
to  grant  an  injunction  restraining  the  debtor,  and,  if  there  be 
one,  his  fraudulent  donee,  from  transferring,  incumbering,  or  re- 


other  person  unknown  to  the  defend- 
ant, but  omitting  to  state  the  names 
or  places  of  residence  of  the  persons 
against  whom  the  due  bills  were 
held,  the  amount  of  such  bills,  etc., 
was  also  considered  insufficient. 

Interest  in  Real  Estate. — Where  it  is 
alleged  in  the  bill  that  the  defendant 
has  some  interest  in  some  real  estate, 
etc.,  a  denial  that  the  defendant  has 
.some  interest  in  some  real  estate,  in- 
stead of  a  denial  that  he  has  any  inter- 
est in  atiy  real  estate,  is  sufficient, 
although  the  answer  may  be  inelegant 
and  ungrammatical.  Batterson  t'.  Fer- 
guson, I  Barb.  (N.  Y.)  490. 

Annexation  to  Answer  of  Schedule  of 
Property. — Where  it  is  alleged  in  the 
bill  that  the  defendant  has  a  consider- 
able amount  of  money,  or  legal  or 
equitable  assets,  etc.,  due  to  him,  while 
an  answer  merely  denying  that  the  de- 
fendant has  considerable  money,  etc. 
may  be  uncertain  and  evasive,  it 
is  sufficient  where  the  defendant  has 
annexed  to  his  answer  a  sched- 
ule of  the  property  and  effects,  and 
.states  that  it  contains  a  true  and  full 
statement  of  all  his  estate,  real  and 
personal,  of  every  description,  includ- 
ing goods,  chattels,  money,  choses  in 
action,  etc.  Batterson  v.  Ferguson, 
I  Barb.  (N.  Y.)  490. 

Statement  as  to  Ownership  of  Prop- 
erty since  a  Date  Prior  to  the  Filing  of 
the  Bill. — Although  it  is  preferable 
that  the  defendant  should  state  ex- 
pressly that  at  the  time  of  filing  the 
bill  he  had  not  any  interest,  etc.,  "  it  is 
sufficient  for  the  defendant  to  state  a 
time  anterior  to  the  filing  of  the  bill 
and  with  respect  to  which  the  plaintiff 
has  thought  fit  to  interrogate  him,  and, 
instead  of  repeating  that  he  had  no 
property  at  the  time  of  the  filing  of  the 
bill,  after  having  denied  owning  any  at 
such  anterior  time,  to  say  that  he  had 
not  had  any  at  any  subsequetit  time, 
■  thus  necessarily  embracing  the  time  of 
filing  the  bill."  Wendell  v.  Shaw,  i 
Barb.  (N.  Y.)  462. 


Exempt  Property. — In  Gregory  v. 
Valentine,  4  Edw.  Ch.'  (N.  Y.)  282, 
and  Brown  v.  Morgan,  3  Edw.  Ch. 
(N.  Y.)  278,  it  is  held  that  the  defend- 
ant is  bound  to  disclose  the  value  of 
his  wearing  apparel  and  the  particu- 
lars concerning  it,  and  cannot  for  him- 
self determine  what  constitutes  nec- 
essary wearing  apparel. 

1.  Gregory  v.  Valentine,  4  Edw.  Ch. 
(N.  Y.)  282;  Hope  V.  Brinckerhoff",  4 
Edw.  Ch.(N.Y.)348,in  which  case  itwas 
held  that,  although  the  bill  asked  an  an- 
swer in  regard  to  the  debtor's  property, 
"as  well  at  the  time  of  the  filing  of  the 
bill,  as  until  and  at  the  time  of  filing 
his  answer,"  he  need  not  answer  as  to 
property  acquired  between  the  filing 
of  the  bill  and  the  putting  in  of  his 
answer.  See  also  LeRoy  v.  Rogers,  3 
Paige  (N.  Y.)  234. 

2.  Cadwallader  v.  Granville  Alexan- 
drian Soc,  II  Ohio  292;  Brownell  v. 
Curtis,  10  Paige  (N.  Y.)  210;  Bay 
State  Iron  Co.  v.  Goodall,  39  iS[.  H. 
223. 

Production  of  Books  and  Papers. — It  is 
not  proper  to  except  to  the  defendant's 
answer,  because  of  his  failure  to  pro- 
duce books  and  papers,  but  the  appli- 
cation to  have  any  such  documents  as 
the  defendant  admits  to  be  in  his  pos- 
session or  under  his  control,  brought 
in,  must  be  made  by  petition.  State 
Bank  v.  Dugan,  2  Bland  (Md.)  254. 

3.  Whitney  v.  Robbins,  17  N.  J.  Eq. 
360. 

Effect  of  Refusal  to  Answer. — The  re- 
fusal of  the  defendant  to  answer  inter- 
rogatories contained  in  the  bill  is  not 
to  be  taken  as  an  admission  of  the  alle- 
gations of  the  bill  which  have  not  been 
answered,  however  much  it  may  arouse 
suspicion  against  him. 

McDowell  f.  Goldsmith,  2  Md.  Ch. 
387,  citing  Joice  v.  Taylor,  6  Gill  & 
J.  (Md. )  54,  wherein  the  court  was  in- 
fluenced in  the  decision  of  the  cause 
by  the  caution  displayed  by  the  defend- 
ant in  answering  and  by  his  evading 
to  answer. 
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moving  the  property,  pending  the  suit ;  ^  and  when  the  object  of 
the  bill  is  to  subject  choses  in  action,  equitable  assets,  etc.,  an 
injunction  is  granted  to  prevent  the  assignment  by  the  debtor  of 


1.  Field  V.  Holzman,  93  Ind.  205, 
wherein  the  complaint  alleged  a  con- 
spiracy between  the  debtor  and  others 
to  defraud  the  complainants  by  ob- 
taining possession  of  the  debtor's  prop- 
erty under  fraudulent  judgments  and 
disposing  of  the  same,  and  that  there 
was  imminent  danger  that,  since  it 
was  discovered  that  a  contest  was  to 
be  made  with  regard  to  the  validity  of 
such  judgments,  the  defendants  would 
cause  the  execution  to  be  returned 
and  the  goods  removed  out  of  the 
reach  of  the  complainants. 

Myers  7'.  Amey,  21  Md.  302,  wherein 
it  was  alleged  that  it  was  apprehended 
that  the  debtor  and  his  fraudulent 
donee  would  sell,  dispose  of,  conceal 
and  remove,  chattels  embraced  in  a 
fraudulent  conveyance ;  Rose  v.  Be- 
van,  10  Md.  466 ;  Sanderson  v.  Stock- 
dale,  II  Md.  563;  Thayer  v.  Swift, 
Harr.  (Mich.)  430;  Stokes  v.  Amer- 
man,  121  N.  Y.  337,  31  N.  Y.  St.  Rep. 
391,  affirming  55  Hun  (N.  Y.)  178, 
which  was  a  suit  by  a  judgment  credit- 
or to  subject  the  surplus  over  the  stat- 
utory amount  paid  out  of  the  husband's 
funds  and  property  for  the  insurance 
of  his  life;  Frank  v.  Robinson,  96  N. 
Car.  28,  wherein  it  was  apprehended 
that  the  property  embraced  in  a  fraudu- 
lent conveyance  would  be  removed  out 
of  the  state ;  Falconer  v.  Freeman,  4 
Sandf.  Ch.  (N.  Y.)  565,  wherein  fraud- 
ulent grantees  were  disposing  of  the 
property  conveyed  to  them,  and  it  was 
apprehended  that  they  would  remove 
the  property  and  the  proceeds  thereof 
out  of  the. state;  How  v.  Kane,  2 
Chand.  (Wis.)  222. 

Fraudulent  Conveyance  by  Decedent. 
— In  a  suit  to  subject  real  estate  fraud- 
ulently conveyed  by  a  decedent,  the 
defendants  should  be  enjoined  from 
conveying  or  incumbering  the  prop- 
erty pending  the  bill.  "Without  this, 
the  creditors  might  have  been  totally 
defeated  by  a  sale  to  a  bona  fide  pur- 
chaser."    Fowler's  Appeal,  87  Pa.  St. 

449- 

See  also  Bate  v.  Graham,  11  N.  Y. 
237,  which  was  an  action  to  set  aside  a 
fraudulent  assignment  made  by  a  de- 
cedent. It  was  held  that  to  entitle  the 
creditor  to  an  injunction  as  against  the 
assignee,  it  should  be  alleged  that  he 


had  threatened,  or  was  threatening,  to- 
dispose  of  the  demand  assigned  to  him, 
or  that  he  was  irresponsible,  or  that  it 
should  otherwise  be  made  to  appear 
that  there  was  the  necessity  of  an  in- 
junction. 

Purpose  of  Injunction.  —  Until  the 
debtor  is  enjoined  froip  dealing  with 
his  property  there  is  nothing  to  pre- 
vent him  from  disposing  of  it.  Ger- 
man American  Seminary  v.  Saenger,. 
66  Mich.  249. 

Restraining  Sale  under  Execution. — 
Where  a  judgment  creditor  is  pro- 
ceeding by  execution  to  raise  the  full 
amount  of  his  judgment,  when  that 
amount  is  not  due,  but  has  been  re- 
duced by  payments  or  otherwise,  a 
subsequent  execution  creditor  has  a 
right  to  the  aid  of  the  court  to  re- 
strain the  prior  creditor  from  selling- 
under  his  execution  until  the  pay- 
ments are  ascertained,  and  the  credit- 
or gives  credit  for  them.  Peshine  v.. 
Binns,  11  N.  J.  Eq.  loi. 

Against  Party  Rather  than  Officer. 
— An  injunction  to  stay  proceedings 
at  law  should  go  against  the  party,  and 
not  against  the  sheriff  or  other  officer 
who  is  acting  under  the  mandate  of 
the  court,  and  who  would  be  put  in 
peril  of  disobedience  by  discordant  or- 
ders of  conflicting  jurisdiction.  Art- 
man  V.  Giles,  155  Pa.  St.  409. 

Restraining  Foreclosure  of  Mortgage 
Fraudulently  Kept  Alive. — Judgment 
creditors  who  have  levied  an  execution 
upon  mortgaged  premises  are  entitled 
to  resort  to  equity  for  an  injunction 
and  for  relief  against  a  decree  foreclos- 
ing the  mortgage,  where  it  appears- 
that  such  mortgage  is  fraudulently 
kept  on  foot  for  the  purpose  of  de- 
frauding creditors.  Robinson  v.  Da- 
vis, II  N.  J.  Eq.  302. 

Restraining  Trustee  from  Paying  Debts 
Secured  by  Deed  of  Trust. — Where  the 
object  of  the  bill  is  to  vacate  an  alleged 
fraudulent  deed  of  trust,  and  to  reach 
the.  property  therein  conveyed,  it  is 
proper  to  grant  an  injunction  pendente 
ate,  to  restrain  the  trustee  from  pay- 
ing the  debts  secured  in  the  deed  of 
trust.     Roberts  v.  Lewald,  107  N.  Car. 

305- 

But,  in  Winchester  v.  Crandall, 
Clarke   Ch.    (N.    Y.)   371,    the   court 
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his  interest  in  such  property,  or  the  payment  to  him  of  any 
moneys  which  he  might  otherwise  collect. ^  Such  an  injunction 
is  usually  granted  as  a  matter  of  course.* 


dissolved  an  injunction  ap^ainst  assign- 
ees for  the  benefit  of  creditors,  because 
there  was  no  allegation  that  they  were 
insolvent  or  irresponsible,  or  that  they 
were  improper  persons  to  execute  such 
a  trust;  and  iii  Thayer  t'.  Swift,  Harr. 
(Mich.)  430,  the  court  refused  to  grant 
an  injunction  upon  an  ex  parte  appli- 
cation, because  it  was  not  alleged  that 
the  trustees  in  possession  of  the  per- 
sonal property  were  insolvent,  tran- 
sient, or  irresponsible. 

Statute  Authorizing  Injunction  against 
Contemplated  Acts. — Code  S.  Car.,  § 
240,  provides  that  when,  during  the 
litigation,  it  shall  appear  that  the  de- 
fendant is  doing,  or  threatening,  or  is 
about  to  do,  or  is  procuring  or  suffer- 
ing some  act  to  be  done,  in  violation 
of  the  plaintiff's  rights  respecting  the 
subject  of  action  and  tending  to  render 
the  judgment  ineffectual,  a  temporary 
injvinction  may  be  granted  to  restrain 
such  act.  The  sole  object  of  such  in- 
junction is  to  presers^e  the  subject  of 
controversy  in  the  condition  in  which 
it  is  when  the  order  is  made,  until  an 
opportunity  is  afforded  for  a  full  and 
deliberate  investigation,  and  it  rests 
largely  in  the  discretion  of  the  court 
to  make  such  order  or  not.  Pelzer  v. 
Hughes,  27  S.  Car.  408. 

Acts  Already  Committed. — Under 
the  Ohio  Chancery  Prac.  Act,  Mch.  14, 
1831,  as  amended  by  Act  Feb.  25,  1848 
(Swann's  Stat.  1841,  703),  which  pro- 
vides that  the  plaintiff  in  any  action 
at  law  for  the  recovery  of  money,  etc., 
shall  be  entitled  to  an  injunction  and 
other  equitable  relief,  when  the  de- 
fendant "  is  about  to  convey,  assign, 
remove,  conceal,  or  dispose  of  his 
property,"  with  intent  to  defraud  his 
creditors,  the  plaintiff  is  not  entitled 
to  such  relief  under  an  allegation  that 
the  defendant  has  fraudulently  dis- 
posed of  his  property,  etc.  Bostwick 
T'.  Raymond,  7  Ohio  St.  447. 

Interruption  of  Other  Suits,  see  infra, 
p.  613. 

1.  Lawson  v.  Virgin,  21  Ga.  356; 
Montreal  Bank  v.  Gleason,  14  Civ. 
Pro.  Rep.  (N.  Y.  Supreme  Ct. )  377, 
wherein  the  action  was  against  an  in- 
solvent judgment  debtor  to  subject  his 
interests  in  a  partnership,  and  the 
court   granted  an  injunction  restrain- 


ing his  assignee  from  transferru.g  cr 
disposing  of  such  interests  pending 
the  suit;  Eager  v.  Price,  2  Paige 
(N.  Y.)  333;  Innes  v.  Lansing,"  7 
Paige  (N.Y.)  583;  Egberts  v.  Pember- 
ton,  7  Johns.  Ch.  (N.  Y.)2o8,  wherein 
the  collection  of  a  judgment  recovered 
by  the  judgment  debtor  was  enjoined. 
Cuyler  v.  Moreland,  6  Paige  (N.  Y.) 
273;  Filley  v.  Duncan,  i  Neb.  134. 

Bill  to  Reach  Usurious  Interest  Ex- 
acted from  Debtor. — Where  the  bill  is 
brought  to  reach  the  avails  of  a  suit 
brought  by  the  judgment  debtor  to 
avoid  usurious  contracts,  the  injunction 
should  be  in  the  usual  form  and  should 
not  attempt  to  restrain  the  judgment 
debtor  from  dismissing  or  compromis- 
ing his  suits,  since  the  right  to  avoid 
usurious  contracts  is  a  personal  privi- 
lege of  the  debtor. 

Boughton  -'.  Smith,  26  Barb.  (N.  Y.) 
635,  a  case  wherein  the  suits  to  avoid 
the  usurious  contract  were  instituted 
for  the  benefit  of,  and  at  the  instance 
of,  the  judgment  debtor. 

Absorption  of  Debtor's  Interest  in 
Property  by  Other  Prior  Creditors. — 
Where  there  are  liens  and  mortgages 
which  are  more  than  sufficient  to  ab- 
sorb the  debtor's  interest  in  the  prop- 
erty sought  to  be  reached,  and  there 
would  be  nothing  left  which  could  be 
reached  and  subjected  to  the  payment 
of  the  complainant's  claim,  there  is 
nothing  for  an  injunction  to  oper- 
ate upon,  and  there  is  no  necessity 
therefor.  McCullough  v.  Jones,  91 
Ala.  186. 

Instifficiency  of  Bill. — A  restraining 
order  is  not  authorized  where  a  bill  to 
discover  and  reach  assets  of  the  debtor 
contains  no  clear  and  distinct  charge 
that  he  has  any  particular  property, 
or  things  in  action,  in  his  possession. 
Sioux  City  First  Nat.  Bank  v.  Gage, 
79    111.     207. 

See  also  supra.  Discovery,  p.  583. 

After-acquired  Property. — An  injunc- 
tion obtained  upon  the  filing  of  the 
original  bill  does  not  affect  the  right 
of  the  debtor  to  dispose  of  property 
subsequently  acquired.  Eager  7^.  Price, 
2  Paige  (N.  Y.)  333. 

2.  Thayer  v.  Swift,  Harr.  (Mich.) 
430;  Eager  v.  Price,  2  Paige  (N.  Y.) 
333)  Cuyler  v.  Moreland,  6  Paige  (N. 
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Notice. — An  injunction  should  rarely,  if  ever,  be  awarded  with- 
out giving  the  opposite  party  a  chance  to  be  heard  and  to  file 
affidavits  in  answer  to  the  bill ;  *  but  after  the  bill  has  been  taken 
for  confessed,  an  application  for  injunction  maybe  made  without 
any  notice.^ 


Y.)  273;  Bloodgood  V.  Clark,  4  Paige 
(N.  Y.)  574;  in  wliicii  last  case  it  is 
said  that  the  return  of  an  execution  un- 
satisfied presupposes  that  the  property 
of  the  defendant,  if  any  he  has,  will  be 
misapplied,  and  entitles  the  complain- 
ant to  an  injunction. 

1.  Per  Caton,  J.,  in  Phelps  v.  Foster, 
18  111.  309. 

But  the  complainant  may  apply  for 
an  injunction  upon  due  notice  to  the 
defendant  at  any  time  between  the 
time  of  serving  the  subpoena  and  the 
time  within  which  the  defendant  must 
appear.  Austin  v.  Figueira,  7  Paige  (N. 
Y.)56. 

Affidavits  in  Support  of  the  Applica- 
tion.— The  bill  need  not  be  supported 
by  affidavits  aliunde  the  affidavit  of 
the  complainant  to  the  bill,  to  entitle 
the  complainant  to  an  injunction. 
Myers  v.  Amey,  21  Md.  302. 

2.  Austin  V.  Figueira,  7 -Paige  (N. 
Y.)  57;  Runals  v.  Harding,  83  111.  84. 
See  also  Robinson  v.  Davis,  11  N.  J. 
Eq.  302,  in  which  case  the  bill  was 
brought  to  enjoin  the  enforcement  of 
a  decree  foreclosing  a  mortgage  which 
Avas  alleged  to  have  been  paid  and  to 
have  been  fraudulently  kept  on  foot 
for  the  purpose  of  defrauding  credit- 
ors. After  the  debtor  had  made  de- 
fault, and  a  decree  pro  confesso  had 
been  taken  against  him,  the  court  re- 
fused to  dissolve  the  injunction,  not- 
"withstanding  the  answers  of  the  other 
defendants  implicated  in  the  fraud. 

Dissolution  of  Injunction. — The  in- 
junction will  be  dissolved  whenever 
it  has  been  allowed  improvidently, 
Phelps  V.  Foster,  18  111.  309;  as  where 
material  averments  in  the  bill  required 
by  the  rules  of  court  are  not  properly 
sworn  to,  Clark  x>.  Davis,  Harr. 
(Mich.)  227,  citing-  McElwain  v. 
Willis,  3  Paige  (N.  Y.)  505. 

Effect  of  A?iszver. — Where  it  ap- 
pears from  the  answer  and  affidavits 
that  the  complainant 's  bill  is  without 
equity,  the  injunction  will  be  dis- 
solved, Congden  v.  Lee,  3  Edw.  Ch.  (N. 
Y.)  304;  as  where  the  defendant  sets 
up  that  the  complainant  has  not  ex- 
hausted his  remedies  at  law,  so  as  to 


entitle  him  to  maintain  the  bill,  El- 
dred  v.  Camp,  Harr.  (Mich.)  162; 
but  a  mere  formal  traverse  of  the 
charges  of  the  bill  in  the  precise  phra- 
seology in  which  the  charges  are 
made,  without  a  full  and  explicit  de- 
nial of  the  equity  of  the  bill,  is  not 
sufficient.  Brown  7-.  Fuller,  13  N.  J.  Eq. 
271 ;  nor  will  the  Injunction  be  dissolved 
upon  a  simple  affidavit  contradicting  a 
material  fact  to  which  the  complain- 
ant has  positively  sworn  in  his  bill; 
but  the  defendant  must  put  in  his  an- 
swer, and  then  move  to  dissolve  on 
the  bill  and  answer.  Strange  v.  Long- 
ley,  3  Barb.  Ch.  (N.  Y.)  650. 

Discretion  of  Court. — A  motion  to 
dissolve  the  injunction  resting  upon 
the  answer  only  before  the  proofs  are 
in,  is  addressed  very  much  to  the 
sound  discretion  of  the  court,  and  it  is 
not  uncommon  to  retain  the  injunc- 
tion until  the  complainant  has  had  a 
fair  opportunity  to  take  testimony,  and 
especially  where  the  ends  of  justice 
will  be  better  subserved  thereby. 
Bowen  v.  Hoskins,  45  Miss.  183. 

Fleischman  v.  Young,  9  N.  J.  Eq. 
620,  in  which  latter  case  the  bill  was 
filed  to  reach  money  arising  from  an 
execution  sale,  it  being  alleged  that 
the  execution  was  issued  upon  certain 
judgments  which  were  fraudulent. 
The  chancellor  denied  a  motion  to  dis- 
solve the  injunction,  although  the 
equity  of  the  bill  was  answered,  be- 
cause the  answers  showed  "circum- 
stances enough,  not  for  a  decided 
judgment  against  the  bona  fides  of  the 
transaction,  but  for  a  well-founded 
belief  that  the  answers  do  not  give  its 
true  character." 

See  also  Falconer  v.  Freeman,  4 
Sandf.  Ch.  (N.Y.)  565,  wherein  the  bill 
was  brought  by  attaching  creditors  to 
set  aside  a  fraudulent  conveyance  of 
the  property  attached,  and  to  enjoin 
the  fraudulent  grantees  from  dispos- 
ing of  the  property  and  removing  the 
same  from  the  state.  The  court 
was  asked  to  dissolve  the  injunction, 
on  the  ground  that  the  answer  fiiUy 
met  and  denied  the  allegations  of 
fraud,  and  thus  disposed  of  the  whole 
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Order  of  Court. — The  injunction  should  not  issue  until  the  court 
has  made  an  order  so  directing.^ 

Violation  of  Injunction.— The  defendant,  as  in  other  suits  for  injunc- 
tion, by  violating  the  injunction  commits  a  contempt,  and  will 
be  summarily  punished  therefor  by  the  imposition  of  costs  or 
otherwise.* 


equity  of  the  bill.  The  vice-chan- 
cellor, in  declining  to  dissolve  the  in- 
junction, remarked:  "I  do  not  feel  at 
liberty  to  dissolve  the  injunction  in 
this  stage  of  the  case.  Not  that  I 
intend  to  say  that  upon  the  statements 
in  the  answer  the  complainants  will 
be  entitled  to  a  decree ;  but  there  is 
too  much  of  doubt  apparent  in  re- 
spect of  the  alleged  frauds  to  warrant 
the  court  in  abandoning  to  the  defend- 
ants the  control  of  the  property  en- 
joined." 

Effect  of  Letting  Defendant  In  to 
Defend  Action  at  Law. — Where,  after 
the  filing  of  a  creditors'  bill  the  de- 
fendant is  let  in  to  defend  in  the  ac- 
tion at  law,  and  the  judgment  is  al- 
lowed to  stand  as  a  security,  an  injunc- 
tion granted  in  the  creditors'  suit 
should  be  retained  until  the  final  re- 
sult of  the  new  trial  is  ascertained,  un- 
less the  defendant  gives  security  to 
pay  whatever  may  be  recovered  against 
him  in  the  action  at  law.  Drew  v. 
Dwyer,  i  Barb.  Ch.  (N.  Y.)  loi. 

IVattt  of  Prosecution. — In  Brown  v. 
Fuller,  13  N.  J.  Eq.  271,  one  reason  as- 
signed for  the  dissolution  of  the  in- 
junction was  the  failure  of  the  com- 
plainant to  use  due  diligence  in  the 
prosecution  of  his  suit ;  citi^ig  Corey 
V.  Voorhies,  2  N.  J.  Eq.  6,  West  v. 
Smith,  2  N.  J.  Eq.  309,  and  Lee  v. 
Cargill,  10  N."j.  Eq.  331. 

Modification  of  Injunction. — -In  Craig 
V.  Hone,  2  Edw.  Ch.  (N.  Y.)  376, 
wherein  creditors  were  pursuing  a 
fund  belonging  to  the  debtor  in  the 
hands  of  an  executor,  the  'COurt  modi- 
fied the  injunction  to  the  extent  of  al- 
lowing the  debtor  a  sum  for  his  sup- 
port upon  a  showing  that  the  fund  was 
more  than  sufficient  to  pay  all  his 
debts. 

1.  Phelps  V.  Foster,  18  111.  309. 

2.  Smith  V.  Fitch,  Clarke  Ch.  (N. 
Y.)  265,  wherein  it  was  held  that  the 
defendant  was  not  to  be  wholly  ex- 
cused for  violating  the  injunction,  al- 
though it  was  improperly  issued  in  the 
first  instance,  because  the  bill  failed  to 
allege  the  issuance  of  an  execution  to 


the  county  of  the  defendant's  resi- 
dence. See  also  Lansing  z\  Easton,  7 
Paige  (N.  Y.)  364;  Sheaf e  v.  Sheaf e, 
40  N.  H.  516. 

Upon  Whom  Injunction  Operates. — An 
injunction  prohibiting  the  defendant 
from  transferring,  assigning,  deliver- 
ing, or  in  any  way  interfering  with,  or 
disposing  of,  his  property  or  effects, 
operates  upon  the  defendant  only,  and 
will  not  prevent  another  creditor  from 
levying  upon  the  property  of  the  de- 
fendant. Lansing  v.  Easton,  7  Paige 
(N.  Y.)364. 

Wliat  Constitutes  Violation.  —  The 
defendant,  after  he  has  been  enjoined 
from  transferring,  assigning,  deliver- 
ing, or  in  any  way  interfering  with,  or 
disposing  of,  his  property  or  effects, 
commits  a  contempt  by  procuring  an 
execution  to  be  issued  against  himself 
in  favor  of  other  judgment  creditors 
and  actively  assisting  other  creditors, 
and  officers  in  making  a  levy  upon 
his  property.  But  such  injunction 
does  not  prevent  the  defendant  from 
confessing  a  judgment  in  favor  of 
other  creditors,  although  he  is  aware 
of  the  intention  of  such  other  creditors 
to  obtain  a  preference  by  levying  on 
the  property.  Lansing  v.  Easton,  7^ 
Paige  (N.  Y.)  364. 

Nor  is  the  mere  bringing  of  an  action 
for  an  injury  to  property  belonging  to 
the  debtor,  without  the  recovery  of  a 
judgment,  a  breach  of  the  injunction; 
and  where  trespass  has  been  committed 
on  the  debtor's  exempt  property,  he 
may  recover  a  judgment  therefor,  and 
even  collect  the  amount  of  such  judg- 
ment without  being  guilty  of  con- 
tempt. Hudson  V.  Plets,  11  Paige 
(N.  Y.)  180;  the  chancellor  saying: 
"  The  exemption  of  certain  necessary 
articles  from  execution  would  be  use- 
less if  the  creditor  could  seize  them 
on  his  execution  and  could  reach  such 
claim  when  a  suit  was  brought  againft 
him  or  the  sheriff  for  damages,  and 
deprive  the  debtor  of  it  by  means  of 
a  creditors'  bill." 

Assignment  of  Property . — Where,, 
before  the  filing  of  the  bill,  the  defend-- 
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XVIL  Eeceivees. — One  of  the  first  steps  taken  by  the  creditor 
in  suits  to  reach  equitable  interests,  choses  in  action,  etc.,  is  to 
have  a  receiver  appointed  to  take  charge  of  and  preserve  the 
property,  and  whenever  it  appears  that  the  property  is  in  peril  or 
in  danger  of  waste,  the  court  will  appoint  a  receiver  without  any 
hesitation  ;*  and  cases  are  not  wanting  wherein  it  has  been  held 
that  the  appointment  of  a  receiver  is  a  matter  of  course,  especially 
where  the  equity  of  the  bill  is  not  denied.* 


ant  had  assigned  his  salarj'  by  drawing 
a  draft  upon  the  paying  officer,  it  was 
not  a  violation  of  the  injunction  to  in- 
dorse a  check  which  was  necessary  to 
enable  the  assignee  of  the  salary  to 
collect  it.  Ireland  v.  Smith,  i  Barb. 
(N.  Y.)  419,  3  How.  Pr.  (N.  Y.)  244. 

1.  Runals  v.  Harding,  83  111.  75, 
wherein  it  was  alleged  that  the  debtor 
had  property,  choses  in  action,  etc., 
and  did  not  make  discovery  as  prayed, 
but  allowed  the  bill  to  stand  confessed  ; 
Gage  V.  Smith,  79  111.  219;  Rose  v. 
Bevan,  10  Md.  466;  Clagett  z'.  Salmon, 
5  Gill  &  J.  (Md.)  315;  Williamson  v. 
Wilson,  I  Bland  (Md.)  423;  TurnbuU 
V.  Prentiss  Lumber  Co.,  55  Mich.  387; 
German-American  Seminary  iy.  Saeng- 
er,  66  Mich.  249,  wherein  it  is  said  to  be 
the  usual  practice  to  have  a  receiver  ap- 
pointed ;  Austin  v.  Figueira,7  Paige  ( N. 
Y.)56, wherein  it  is  said  to  be  the  duty  of 
the  complainant  to  apply  for  the  ap- 
pointment of  a  receiver  without  any 
unreasonable  delay,  so  that  the  prop- 
erty of  the  debtor  may  not  be  lost  for 
want  of  some  one  who  is  authorized  to 
collect  the  debts  and  dispose  of  perish- 
able a'rticles ;  McArthur  v.  Hoysradt, 
II  Paige  (N.  Y.)  495,  wherein  it  is  said 
to  be  usual  and  proper  to  appoint  a  re- 
ceiver, where  the  bill  is  filed  to  reach 
choses  in  action  and  equitable  inter- 
ests; Edmeston  v.  Lyde,  1  Paige  (N. 
Y.)  637;  Bloodgood  V.  Clark,  4  Paige 
(N.  Y.)  574;  Osborn  v.  Heyer,  2  Paige 
(N.  Y.)  343  ;  Innes  v.  Lansing,  7  Paige 
(N.  Y.)  583;  Durand  v.  Hankerson, 
39  N.  Y.  287;  Congden  v.  Lee,  3  Edw. 
Ch.  (N.  Y.)  304;  Fitzburgh  v.  Ever- 
ingham,  6  Paige  (N.  Y.)  29;  Monroe 
Bank  'v.  Schermerhorn,  Clarke  Ch. 
(N.  Y.)  214;  Corning  v.  White,  2 
Paige  (N.  Y.)  567;  Miller  v.  Sherry, 
2  Wall.  (U.  S.)  237;  Shainwald  v. 
Lewis,  7  Sawy.  (U.  S.)  148. 

2.  Gage  T*.  Smith,  79  111.  219;  Ger- 
man-American Seminary  v.  Saenger, 
66  Mich.  249;  McArthur  v.  Hoysradt, 
II  Paige  (N.  Y.)  495;  Bloodgood  v. 
5  Encyc.  PI.  &  Pr.— 38  593 


Clark,  4  Paige  (N.  Y.)  574,  wherein 
the  chancellor  said :  "  Where  the  re- 
turn of  the  execution  unsatisfied  pre- 
supposes that  the  property  of  the 
defendant,  if  any  he  has,  will  be  mis- 
applied, and  entitles  the  complainant 
to  an  injunction  in  the  first  instance,  it 
seems  to  be  almost  a  matter  of  course 
to  appoint  a  receiver  to  collect  and  pre- 
serve the  property  pending  the  litiga- 
tion." 

In  Fitzburgh  v.  Everingham,  6  Paige 
(N.  Y.)  29,  Walworth,  Ch.,  says:  "In 
cases  of  this  kind,  as  the  defendant  is 
enjoined  from  interfering  with  the 
property  himself,  he  can  have  no  hon- 
est motive  in  resisting  the  appointment 
of  a  receiver.  For  if  he  has  property, 
it  is  for  his  interest  that  it  should  be 
preserved  during  the  litigation ;  and  if 
he  has  none,  there  will  be  nothing  for 
the  receiver  to  do,  and  the  complain- 
ant must  pay  the  costs  of  the  appoint- 
ment." 

But  see  Clark  v.  Dakin,  2  Barb.  Ch. 
(N.  Y.)  36,  wherein  it  is  said  that  an 
injunction  against  the  judgment  debtor 
will  prevent  him  from  wasting  or 
squandering  his  property,  and  will  ren- 
der unnecessary  the  appointment  of  a 
receiver,  unless  it  appears  that  some 
of  his  property  or  effects  are  in  such 
a  situation  as  to  require  the  imme- 
diate interposition  of  the  court  to  pre- 
vent loss. 

See  further,  Lutt  v.  Grimont,  17  111. 
App.  308,  in  which  case  it  was  deter- 
mined that  under  Ch.  Code  111.  1874, 
§  49,  authorizing  the  court  to  compel 
the  discovery  of  any  property  or  choses 
in  action  belonging  to  the  debtor,  to 
prevent  the  transfer  thereof,  and  to 
decree  satisfaction  of  the  sum  remain- 
ing due  on  the  complainant's  judg- 
ment, the  court  was  empowered  "to 
employ  any  method  consistent  with 
the  practice  of  courts  of  equity  to  ac- 
complish such  object,"  and  that,  if  in 
the  opinion  of  the  court  the  seizure  of 
the  property  was  necessary  to  the  end 
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Discretion  of  Court. — Although,  as  has  been  seen,  the  court  will  not 
hesitate  to  appoint  a  receiver  under  circumstances  requiring 
it,  yet,  it  has  a  large  discretion  in  the  matter,  and  is  fre- 
quently extremely  cautious,  and  refuses  to  appoint  a  receiver, 
except  under  special  and  peculiar  circumstances  requiring  sum- 
mary relief.' 

Suits  to  Set  Aside  Fraudulent  Conveyances. — The  appointment  of  a  receiver 
is  proper  in  suits  to  set  aside  fraudulent  conveyances  where  the 
fraudulent  donee  is  insolvent,  or  where,  from  any  peculiar  circum- 
stances, such  a  step  is  necessary  for  the  preservation  of  the  prop- 
erty, and  to  render  the  aid  of  the  court  effectual;*  and  especially 


that  it  should  be  forthcoming  to  answer 
the  debt  of  the  complainant,  the  court 
shall  authorize  the  appointment  of  a 
receiver;  and  Bloodgood  v.  Clark,  4 
Paige  (N.  Y.)  574,  was  cited  approv- 
ingly as  authority  for  the  appointment 
of  a  receiver  almost  as  a  matter  of 
course. 

Offer  by  Defendant  to  Turn  Out  Prop- 
erty.— In  Balde  v.  Smith,  5  Chan.  Sent. 
(N.  Y.)  II,  it  was  held  that  an  offer  by 
the  defendant  to  turn  out  to  the  sheriff 
sufficient  property  to  satisfy  the  execu- 
tion is  no  defense  to  the  appointment 
of  a  receiver  upon  a  creditors'  bill ;  as 
the  defendant  has  his  remedy  against 
the  sheriff  if  he  makes  a  false  re- 
turn. 

1.  Furlong  v.  Edwards,  3  Md.  99; 
Pennell  v.  Lamar  Ins.  Co.,  73  111. 
303,  wherein  Walker,  J.,  says  that 
the  power  to  appoint  a  receiver  should 
be  exercised  only  "  in  a  case  fit  and 
reasonable,"  and  that  the  power 
"  should  be  controlled  by  caution  and 
prudence  ;"  Dutton  v.  Thomas,  97 
Mich.  93;  Bagley  v.  Scudder,  66  Mich. 
97  ;  Rankin  v.  Rothschild,  78  Mich.  10 ; 
Sage  V.  Memphis,  etc.,  R.  Co.,  125 
U.  S.  361,  in  which  case  it  is  said  that 
"  whether  a  receiver  should  be  ap- 
pointed is  always  a  matter  of  discre- 
tion to  be  exercised  sparingly  and 
with  great  caution,  *  *  *  and  always 
with  reference  to  the  special  circum- 
stances of  each  case." 

2.  Rosenberg  v.  Moore,  11  Md. 
376;  Blondheim  v.  Moore,  11  Md.  365; 
Sanderson  v.  Stockdale,  ii  Md.  563, 
in  which  case  it  was  held  that  in  an 
action  to  set  aside  a  fraudulent  con- 
veyance of  partnership  assets,  it  is 
proper  for  the  court,  after  reasonable 
notice,  to  appoint  a  receiver  to  take 
charge  of  the  effects  upon  a  showing 
that  it  is  necessary  for  the  ultimate 
security  of  the  complainant ;   Kuhl  v. 


Martin,  26  N.  J.  Eq.  60,  wherein  the 
property  consisted  of  oyster  beds  and 
was  liable  to  a  depredation. 

McCaffrey  v.  Hickey,  66  Barb. 
(N.  Y.)  489,  wherein  MuUin,  J.,  says 
that  when  property  fraudulently  con- 
veyed consists  of  real  estate,  and  is  so 
situated  that  it  cannot  be  reached  and 
sold  on  execution,  the  court  will  ap- 
point a  receiver,  and  through  him  will 
appropriate  the  property  to  the  pay- 
ment of  the  complainant,  citing  Chau- 
tauqua County  Bank  v.  White,  6 
N.  Y.  236,  and  Chautauqua  County 
Bank  v.  Risley,  19  N.  Y.  369. 

See  also  Hendrickson  v.  Winne,  3 
How.  Pr.  (N.  Y.  Supreme  Ct.)  127, 
and  Young  v.  Heermans,  66  N.  Y. 
374,  in  which  cases  a  receiver  of  per- 
sonal property  was  appointed. 

In  Connah  v.  Sedgwick,  i  Barb. 
(N.  Y.)  210,  it  was  held  that  the 
insolvency  of  an  assignee,  to  whom  a 
fraudulent  assignment  for  the  benefit 
of  creditors  has  been  made,  is  ground 
for  the  appointment  of  a  receiver, 
citing  Reed  v.  Emery,  8  Paige  (N. 
Y.)4i7. 

See  further,  Ahlhauser  v.  Doud,  74 
Wis.  400,  holding  that  where  the  ob- 
ject of  the  suit  is  merely  to  set  aside 
a  fraudulent  conveyance  of  land  the 
plaintiff  is  not  entitled  to  have  a  receiver 
appointed  to  collect  the  rents  and 
profits  arising  from  the  land  pending 
the  litigation  ;  but  that  where  pending 
the  suit  a  railroad  company  condemns 
a  right  of  way  through  such  land,  and 
pays  the  condemnation  money  to  the 
clerk  of  the  court,  the  plaintiff  is  enti- 
tled to  have  a  receiver  appointed  to  take 
possession  of  such  money;  and  Shain- 
wald  V.  Lewis,  7  Sawy.  (U.  S.)  148, 
wherein  the  object  of  the  bill  was  to 
reach  property  which  the  judgment 
debtor  had  transferred  to  divsrs  per- 
sons and  secreted. 
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where  the  debtor  continnes  in  possession  of  the  property,  and  ex- 
ercises acts  of  ownership  over  it.* 

Property  in  the  Hands  of  a  Trustee. — Where  the  property  sought  to  be 
reached  is  in  the  hands  of  a  trustee,  it  is  not  proper  to  appoint  a 
receiver  to  take  the  property  out  of  his  hands,  unless  he  is  insol- 
vent,  or  there  are  special'  circumstances  showing  that  the  property 
is  in  danger.* 

Suits  by  Creditors  of  Decedents. — In  a  suit  to  marshal  and  administer 
the  assets  of  a  decedent,  the  court  will  appoint  a  receiver  when 
the  executor  or  administrator  has  been  guilty  of  misconduct, 
waste,  or  misuse  of  the  assets,  and  there  is  real  danger  of  loss.  ^ 


For  Wliose  Benefit. — Where  the  com- 
plainants allege  that  the  debtor  being 
insolvent  made  a  fraudulent  assign- 
ment or  bill  of  sale  to  other  creditors, 
and  pray  for  the  appointment  of  a  re- 
ceiver, it  is  error  to  appoint  a  receiver, 
and  decree  that  the  assets  should  be 
paid  to  the  creditors  having  the  assign- 
ment. Unless  the  receiver  be  ap- 
pointed for  the  benefit  of  the  complain- 
ants, he  should  not  be  appointed  at  all. 
Nussbaum  v.  Price,  80  Ga.  205. 

1.  Lutt  V.  Grimont,  17  fll.  App.  313 ; 
Connah  v.  Sedgwick,  i  Barb.  (N.  Y.) 
210. 

2.  Bryan  v.  Knickerbacker,  i  Barb. 
Ch.  (N.  Y.)  409,  citing  Dick  v.  Pitch- 
ford,  I  Dev.  &  B.  Eq.  (N.  Car.)  480; 
My  rick  v.  Selden,  36  Barb.  (N.  Y.) 
15,  in  which  case  the  property  was 
under  the  control  of  a  receiver,  who 
had  been  appointed  in  supplementary 
proceedings,  and  the  court  refused  to 
appoint  another  receiver  upon  the  ap- 
plication of  a  creditor  filing  a  credit- 
ors' bill. 

Goodyear  v.  Betts,  7  How.  Pr.  (N. 
Y.  Supreme  Ct. )  187,  wherein  the 
court  declined  to  appoint  a  receiver, 
because  it  w^as  shown  by  affidavits  that 
the  pecuniary  condition  of  an  assignee 
in  possession  of  the  property  was 
good ;  but  it  was  recognized  in  that 
case  that  an  allegation  upon  informa- 
tion and  belief  that  he  is  not  the  owner 
of  property  or  effects  of  any  descrip- 
tion sufficient  to  pay  his  debts  and 
liabilities,  unless  denied,  is  sufficient 
to  show  that  the  property  is  in  danger, 
and  to  require  the  appointment  of  a 
receiver,  citing  Connah  v.  Sedgwick, 
r  Barb.  (N.  Y.)  210. 

In  Furlong  v.  Edwards,  3  Md. 
99,  an  assignee  for  the  benefit  of 
creditors  alleged  in  his  answer  that  he 
was  selling  the  property  and  applying 
the   proceeds    to   the    payment    of    a 


mortgage   debt,    and   the    application 
for  the  appointment  of  a  receiver  was 
denied. 
Refusal  of  Trustee  to  Perform  Trust. — 

Where  a  decedent  in  his  lifetime  exe- 
cuted a  trust  for  the  benefit  of  his 
creditors,  and  a  creditor  files  a  bill  in 
behalf  of  himself  and  other  creditors, 
alleging  misconduct  on  the  part  of  the 
trustee  and  refusal  to  perform  the 
trust,  the  appointment  of  a  receiver  is 
not  predicated  upon  the  apprehended 
loss  of  the  debt,  but  upon  the  refusal 
of  the  trustee  to  perform  the  trust. 
McDougald  -'.  Dougherty,  11  Ga.  570. 

South  Carolina  Statute.  —  Code  S. 
Car.,  ^  265,  provides  that  a  receiver 
may  be  appointed  "  before  judgment" 
on  the  application  of  either  party  when 
he  establishes  an  apparent  right  to 
property  which  is  the  subject  of  the 
action,  and  which  is  in  possession  of 
an  adverse  party,  and  the  property  or 
its  rents  and  profits  are  in  danger  of  be- 
ing lost  or  materially  injured  or  im- 
paired. But  the  court  will  not  appoint 
a  receiver,  except  for  strong  reasons, 
and  where  a  suit  is  brought  under  Gen. 
Stat.  S.  Car.,  §  2016,  by  a  creditor  at 
large,  to  vacate  an  assignment  for  the 
benefit  of  creditors,  on  the  ground  that 
a  few  days  before  its  execution  the 
debtor  had  fraudulently  made  a  prefer- 
ence, the  court  should  not  appoint  a 
receiver  to  take  the  property  and 
choses  in  action  out  of  the  possession 
and  control  of  the  assignee,  where  no 
breach  of  trust  is  charged  against  him, 
and  he  appears  to  be  properly  execut- 
ing the  trust.  Pelzer  v.  Hughes,  27 
S.  Car.  408. 

3.  Harmon  v.  Wagener,  33  S.  Car. 
487,  a  case  in  which  a  receiver  was 
appointed  upon  the  affidavit  of  a  cred- 
itor stating  that  the  executor  was  in- 
solvent ;  that  he  had  never  made  any 
return  to  the  probate  court  of  his  sales 
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At  What  Time. — A  receiver  may  be  appointed  upon  the  filing  of 
the  bill  and  before  answer,  where  there  are  unusual  circumstances 
requiring  immediate  action.* 

Notice. — A  receiver,  as  a  general  rule,  is  not  appointed  without 
notice  to  the  defendant,  at  least  until  after  the  time  for  the 
appearance  of  the  defendant  has  expired.*    But  after  the  bill  has 


or  collections  in  connection  with  the 
estate  of  the  decedent ;  that  he  col- 
lected moneys,  incurred  debts,  as- 
signed securities,  and  sold  goods  with- 
out any  order  of  the  court,  and  without 
the  consent  of  creditors ;  that  the  exec- 
utor had  turned  over  the  management 
of  the  real  estate  to  his  wife,  and  that 
said  estate  had  been  grossly  misnian- 
aged,  etc. 

See  also  Pharis  v.  Leachman,  20  Ala., 
662,  wherein  the  court  appointed  a 
receiver  to  take  possession  of  the  real 
estate  belonging  to  the  decedent's  es- 
tate, and  to  rent  out  the  same  under 
the  direction  of  the  master,  and  re- 
ceive the  rents  and  profits  arising  from 
the  same. 

A  Strong  Case,  however,  as  was  said 
by  Brickel,  J.,  in  Randle  r^.  Carter,  62 
Ala.  102,  is  required  to  induce  the 
appointment  of  a  receiver  to  take  as- 
sets from  the  custody  of  an  executor 
or  administrator,  and  thereby  prac- 
tically displace  him. 

1.  Weis  V.  Goetter,  72  Ala.  259, 
wherein  it  is  said  that  the  early  Eng- 
lish practice  has  been  relaxed,  and 
that  the  court  may,  in  a  case  of  emer- 
gency, appoint  a  receiver  immediately 
upon  the  filing  of  the  bill ;  Briar- 
field  Iron  Works  Co.  v.  Foster,  54 
Ala.  622,  in  which  case  the  court  uses 
the  following  language:  "A  receiver 
ought  to  be  appointed  only  to  prevent 
fraud,  save  the  subject  of  litigation 
from  material  injury,  or  rescue  it 
from  threatened  destruction.  Nor 
should  it  be  done  then  until  an- 
swer to  a  bill  praying  it  has  been 
made  by  the  defendant,  unless  the  ne- 
cessity be  of  a  most  stringent  charac- 
ter." 

See  also  Austin  7'.  Figueira,  7  Paige 
(N.  Y.)  56,  wherein  it  is  said  that  the 
complainant  may  apply  for  a  receiver, 
upon  due  notice,  at  any  time  between 
the  serving  of  the  subpoena  and  the 
time  limited  by  the  rules  of  court  for 
the  defendant  to  appear. 

Bloodgood  V.  Clark,  4  Paige  (N.  Y.) 
574,  wherein  it  is  said  that  the  appoint- 
ment of  a  receiver  need  not  be  delayed 


until  after  answer,  provided  the  com- 
plainant satisfies  the  court  that  he  has 
an  equitable  claim  to  the  property,  and 
that  a  receiver  is  necessary  to  preserve 
the  same  from  loss,  citing  Crompton 
V.  Bearcroft,  decided  by  Lord  Apsley 
in  1773,  and  Vann  v.  Bennett,  2  Bro. 
C.  C.  157. 

2.  Moritz  V.  Miller,  87  Ala.  331, 
wherein  Clopton,  J.,  says:  "By  the 
established  practice,  independent  of 
statute,  courts  of  equity,  being  averse 
to  interference  ex  parte,  will  entertain, 
in  ordinary  cases,  an  application  for 
appointment  of  a  receiver,  only  after 
notice  or  rule  to  show  cause." 

See  also  Thompson  v.  Tower  Mfg. 
Co.,  87  Ala.  733,  wherein  Stone,  C.  J., 
says  that  "  it  should  be  a  strong  case 
of  emergency  and  peril,  well  fortified 
by  affidavits,  to  authorize  the  appoint- 
ment of  a  receiver  without  notice  to 
the  other  party." 

Austin  V.  Figueira,  7  Paige  (N.  Y.) 
56,  wherein  it  is  said  to  be  a  very  com- 
mon practice  to  give  notice  of  the 
application  to  appoint  a  receiver  at 
the  time  of  the  service  of  the  injunc- 
tion and  subpoena. 

And  Sandford  v.  Sinclair,  8  Paige 
(N.  Y.)  373,  wherein  it  is  said  that  as 
a  general  rule  a  receiver  is  not  ap- 
pointed without  notice  to  the  defend- 
ant, until  the  time  for  his  appearance 
has  expired. 

Seefurther,  Gibson  W.Martin,  8|Paige 
(N.  Y.)  481,  wherein  it  is  said  that  a 
receiver  should  not  be  appointed  on 
an  ex  parte  application,  "except  in  a 
case  of  emergency,  where  the  prop- 
erty would  be  likely  to  be  destroyed 
before  the  defendant  could  have  no- 
tice and  be  heard  upon  the  applica- 
tion, "yb//ow/«^  Sandford  V.  Sinclair, 
8  Paige  (N.  Y.)  373. 

Affidavit  as  to  Urgent  Necessity  for 
Receiver. — An  affidavit  of  the  com- 
plainant made  upon  information  and 
belief  that  to  give  notice  of  the  applica- 
tion for  a  receiver  would  cause  delay 
which  would  probably  defeat  the  re- 
ceiver and  prevent  him  from  taking 
possession  of  and  preserving  the  books. 
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been  taken  for  confessed  against  the  defendant  because  of  his 
failure  to  appear,  application  may  be  made  for  the  appointment 
of  a  receiver  ex  parte,  and  without  any  notice  to  him.* 

Bond.^ — Receivers  are  ordinarily  appointed  without  requiring  of 
the  applicant  a  bond  to  indemnify  the  other  party  against  dam- 
ages which  may  be  caused  by  a  wrongful  appointment.* 

Want  of  Equity. — An  application  for  the  appointment  of  a  receiver 
will  be  denied  where  the  bill  is  without  equity.* 

Effect  of  Answer. — If  the  case  is  a  proper  one  for  the  appointment 
of  a  receiver,  an  answer  that  the  debtor  has  no  property  of  any 
kind  is  insufficient  to  enable  the  defendant  to  successfully  resist 
the  motion  for  the  appointment  of  a  receiver.* 


accounts,  and  choses  in  action,  merely 
states  the  belief  of  the  witness,  and  is 
insufficient.  Moritz  v.  Miller,  87 
Ala.  331. 

1.  Austin  V.  Figueira,  7  Paige  (N. 
Y.)  56.  See  also  Sandford  T'.  Sinclair, 
8  Paige  (N.  Y.)  373,  recognizing  the 
doctrine. 

2.  Per  Clopton,  J.,  in  Moritz  v.  Mil- 
ler, 87  Ala.  331,  and  the  learned  judge 
assigns  this  as  a  reason  why  the  utmost 
care  and  circumspection  should  be  ob- 
served in  administering  this  extraordi- 
nary remedy. 

3.  Dix  t'.  Briggs,  9  Paige  (N.  Y.)  595, 
wherein  the  complainants  were  not  en- 
titled to  maintain  the  bill  because  of 
their  failure  to  exhaust  their  remedies 
at  law. 

Starr  f.  Rathbone,  i  Barb.  (N.  Y.) 
70,  wherein  the  motion  was  denied, 
because  it  appeared  from  the  bill  that 
the  defendant  was  possessed  of  a  large 
amount  of  personal  property  which 
was  subject  to  execution.  See  also 
Congden  v.  Lee,  3  Edw.  Ch.  (N. 
Y.)  304,  showing  that  the  complain- 
ants should  be  honestly  and  fairly  in 
court  for  the  purpose  of  either  dis- 
covery or  relief,  or  both. 

Showing  as  to  Particular  Property  to 
be  Taken  into  Possession. — The  appoint- 
ment of  a  receiver  is  not  authorized 
where  a  bill  to  discover  and  reach  the 
assets  of  the  debtor  contains  no  clear 
and  distinct  charge  that  he  has  any 
particular  property,  or  things  inaction 
in  his  possession.  Sioux  City  First 
Nat.  Bank  v.  Gage,  79  111.  207,  wherein 
the  court  says:  "A  receiver  should 
be  appointed  in  no  case,  unless  it  is 
made  to  appear  that  there  is  an  im- 
perative necessity  for  the  step  to  pre- 
serve some  particular  property  for  such 
parties  as  shall  be  entitled  to  the  bene- 
fit." 


Appointment  of  Receiver  to  Sell  Mort- 
gaged Chattels. — Where  there  is  no 
showing  that  a  mortgage  of  chattels 
was  made  fraudulently,  as  alleged  in 
the  bill,  the  court  will  not  retain  the 
bill  and  appoint  a  receiver  to  sell  the 
property  on  the  ground  that  the  re- 
ceiver can  sell  it  to  better  advantage 
than  the  trustee.  Lambert  v.  Miller, 
37  N.  J.  Eq.  344. 

4.  Browning  v.  Bettis,  8  Paige  (N. 
Y.)  568;  Fuller  v.  Taylor,  6  N.  J.  Eq. 
301,  foUorved  in  Turnbull  v.  Prentiss 
Lumber  Co.,  55  Mich.  387  ;  Bloodgood 
r.  Clark,  4  Paige  (N.  Y.)574,  in  which 
last  case  it  is  said  to  be  no  sufficient  an 
swer  to  an  application  for  the  appoint- 
ment of  a  receiver  to  say  that  there  may 
not  be  any  property  to  protect,  since  the 
complainant  proceeds  at  the  peril  of 
costs  if  there  be  no  property,  and 
since  if  there  be  nothing  for  the  re- 
ceiver to  take,  the  debtor  cannot  be 
injured  by  the  appointment,  which 
language  is  quoted  ivith  approval  in 
Shainwald  v.  Lewis,  7  Sawy.  (U.  S.) 
148. 

In  Button  v.  Thomas,  97  Mich.  93, 
it  was  insisted  that  an  order  appoint- 
ing a  receiver  was  unwarranted,  be- 
cause the  sworn  answer  of  the  defend- 
ants denied  that-  the  defendants  were 
possessed  of  any  equitable  interests  in 
the  property,  etc.,  as  alleged  in  the 
bill,  to  which  was  added  a  general  de- 
nial of  all  the  allegations  of  the  bill. 
Said  the  court:  "The  assertion  that  a 
receiver  cannot  be  appointed  after 
answer  filed  and  before  replication, 
or  until  the  proofs  show  that  there  is 
property  to  go  into  the  hands  of  a  re- 
ceiver, cannot  be  supported  by  au- 
thority." C?V/«^ Rankin  w.  Rothschild, 
78  Mich.  10. 

See  also  Edwards  7-.  Rodgers,  41  111. 
App.  405,  in  which  case  the  sworn  an- 
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Two  or  More  Suits. — Where  two  or  more  suits  are  brought  by  cred- 
itors of  the  same  debtor,  each  bill  being  filed  in  behalf  of  the 
complaining  creditor  alone,  and  the  appointment  of  a  receiver  is 
proper,  the  court,  instead  of  appointing  several  receivers,  usually 
appoints  the  same  person  receiver  in  each  suit,  or  where  a  receiver 
has  already  been  appointed,  extends  the  receivership  to  the  other 
suits.^ 

XVm.  The  Decree — 1.  In  General. — The  decree  must  be  war- 
ranted by  the  pleadings  of  the  party  in  whose  favor  it  is  rendered, 
and  relief  should  not  be  allowed  the  complainant  on  a  theory 
different  from  that  upon  which  the  bill  proceeds.* 


swers  denied  the  ownership  of  any 
property  such  as  was  pointed  out  by 
the  bill,  but  admitted  that  the  judg- 
ment debtor  was  the  owner  of  certain 
land  and  estate,  and  alleged  that  the 
complainant  knew  of  such  ownership 
when  he  filed  his  bill.  It  was  held  that 
there  was  no  abuse  of  discretion  in 
appointing  a  receiver  pendente  lite. 

But  see,  somewhat  in  conflict  with 
the  foregoing  cases,  McCullough  v. 
Jones,  91  Ala.  i86,  holding  that  where 
it  is  shown  by  the  answer  that  there 
are  liens  and  mortgages  upon  the  prop- 
erty described  in  the  bill,  which  are 
more  than  sui^icient  to  absorb  the  de- 
fendant's interest  therein,  there  is 
nothing  for  the  receiver  to  take  charge 
of,  and  no  necessity  for  the  appoint- 
ment of  a  receiver. 

Affidavits — In  Behalf  of  Defendant. 
— Where  the  application  for  a  receiver 
is  made  before  the  defendant  has  filed 
his  answer,  the  defendant  may  be 
heard  upon  his  affidavit,  by  way  of  de- 
fense to  the  application.  Whitehouse 
V.  Point  Defiance,  etc.,  R.  Co.,  9 
Wash.  558,  in  which  case  a  motion  for 
a  receiver  was  denied,  because  the  de- 
fendant showed  by  affidavits  that  the 
plaintifiF's  judgment  was  fraudulently 
obtained  upon  a  fictitious  demand,  and 
no  attempt  was  made  to  rebut  such 
evidence. 

See  also  Merchants',  etc..  Bank  v. 
Griffith,  10  Paige  (N.  Y.)  519,  where- 
in an  order  appointing  a  receiver  was 
vacated  upon  its  being  shown  by  affi- 
davits that  the  execution  issued  by  the 
plaintiff,  which  was  upon  a  judgment 
in  the  Supreme  Court,  was  directed  to 
the  sheriff  of  a  county  other  than  that 
in  which  the  defendant  resided. 

In  Behalf  of  Complainant. — Where 
the  court  is  asked  to  appoint  a  receiver, 
and  the  answer  does  not  deny  the  equi- 
ty of  the  complainant's  bill,  and  mere- 


ly attempts  to  assert  that  one  of  the 
defendants  had  property  liable  to  exe- 
cution upon  which  the  sheriff  might 
have  made  a  levy,  the  complainant 
may  read  affidavits  to  meet  the  matters 
set  up  in  avoidance.  Rankin  v.  Roth- 
schild, 78  Mich.  10. 

1.  New  York  L.  Ins.  Co.  v.  Mayer, 
14  Daly  (N.  Y.)  318,  12  N.  Y.  St. 
Rep.  119;  Chautauqua  County  Bank 
t'.  Risley,  19  N.  Y.  369;  McDonald  v. 
McDonald  (Supreme  Ct.),  42  N.  Y. 
St.  Rep.  480;  Durant  v.  Pierson  (Su- 
preme Ct.),  33  N.  Y.  St.  Rep.  207, 
wherein  the  court,  upon  rendering  a 
judgment  setting  aside  a  fraudulent 
assignment,  appointed  as  a  receiver 
one  who  had  already  been  appointed  a 
receiver  in  supplementary  proceed- 
ings. See  also  Innes  v.  Lansing,  7 
Paige  (N.  Y.)  583,  in  support  of  the 
doctrine  that  where  two  creditors' 
bills  are  filed,  although  the  defend- 
ants are  not  entitled  to  have  the  pro- 
ceedings under  one  of  such  bills 
stayed  until  a  decree  has  been  ob- 
tained in  the  other,  yet  it  is  proper  to 
make  an  order  extending  the  receiver- 
ship to  both  causes  upon  filing  the 
written  consent  of  the  defendants. 

Duty  of  Receiver  to  Consent  to  Exten- 
sion of  Receivership.  —  In  Caggar  v. 
Howard,  i  Barb.  Ch.  (N.  Y.)  368,  it 
was  determined,  under  a  rule  of 
court  requiring  that  where  two  or  more 
bills  are  filed  by  different  persons 
against  the  same  judgment  debtor, 
only  one  person  should  be  appointed 
receiver  in  all  the  suits,  that  a  receiver 
who  consented  to  accept  the  trust  in 
one  suit  had  no  right  to  decline  it  in 
another,  and  that  if  he  should  decline 
to  give  the  additional  security  upon 
being  appointed  in  the  second  suit,  the 
court  might  remove  him  from  his  re- 
ceivership in  the  first  suit. 

2.  Bachman  v.   Sepulveda,  39  Cal. 
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2.  In  Suits  to  Set  Aside  Fraudulent  Conveyances  —  a.  In  Gen- 
eral.— The  decree  in  a  suit  to  set  aside  a  fraudulent  con- 
veyance should  merely  declare  the  fraudulent  conveyance  void 
as  to  the  complaining  creditor,  and  should  not  set  it  aside  as 


68S ;  Lormore  v.  Campbell,  60  Barb. 
(NY.)  62;  Detroit  Stove  Works  v. 
Koch,  30  111.  App.  328. 

Remsen  v.  Hay,  2  Edw.  Ch.  (N.  Y.) 
543,  holding  that  where  the  bill  pro- 
ceeds upon  the  theory  that  the  debtor 
has  an  equity  of  redemption,  or  some 
interest  remaining  in  a  lease  which  he 
has  mortgaged,  and  does  not  attempt  to 
directly  impeach  the  transfer  for  fraud, 
and  does  not  ask  the  vacation  of  the 
agreement  on  account  of  fraud,  the 
complainant  is  not  entitled  to  such  re- 
lief. 

But  see  Barger  v.  Buckland,  28 
Gratt.  (Va. )  850,  holding  that  where 
it  appears  that  a  conveyance  is  bona 
fide,  and  intended  to  secure  an  honest 
debt,  the  creditor  has  a  right  to  subject 
to  the  payment  of  his  debt  the  residue 
after  the  payment  of  debts  secured, 
and  that  this  may  be  done  in  a  suit 
to  impeach  and  set  aside  the  deed 
without  dismissing  the  suit  and  bring- 
ing another. 

Satisfaction  Out  of  Equitable  Assets 
after  Attempted  Sale  under  Execution. — 
Where  the  judgment  creditor  attempts 
to  sell  under  an  execution  equitable 
interests  of  the  debtor  in  land,  which 
are  not  subject  to  execution,  and  goes 
into  equity  praying  to  be  subrogated 
to  the  rights  of  the  debtor,  he  will  be 
denied  relief.  And  since  the  petition 
is  not  framed  with  a  view  to  obtaining 
satisfaction  out  of  the  equitable  inter- 
ests of  the  debtor  in  the  usual  man- 
ner, a  decree  for  the  satisfaction 
of  the  plaintiflF's  judgment,  out  of 
such  equitable  interests,  will  not 
be  rendered.  Mcllvaine  v.  Smith,  42 
Mo.  45. 

Purcliaser  at  Execution  Sale  Suing  as 
Creditor. — Where  the  creditor  has  sold 
the  debtor's  interest  in  real  estate  fraud- 
ulently conveyed,  and  the  judgment 
has  been  satisfied  thereby,  he  ceases 
to  be  a  creditor,  and  his  bill  should  be 
framed  upon  the  theory  that  he  is  a 
purchaser  of  the  land,  and  not  that  he 
is  a  creditor.  Davis  v.  Walton,  80  Me. 
461;  wherein  the  plaintiff  improperly 
prayed  that  the  debtor  be  required  to 
pay  him  the  amount  of  his  debt,  or 
that  the  other  defendant  be  required 


to  give  him  a  good  and  sutlicient 
deed  to  the  land. 

Complainant  Suing  in  Capacity  of  Ad- 
miiiistrator  and  Creditor. — In  Blake  v. 
Blake,  53  Miss.  182,  the  complainant 
in  the  caption  of  his  bill  described 
himself  as  "administrator  and  a  credit- 
or;" but  the  bill,  in  its  whole  scope 
and  construction,  related  exclusively 
to  the  subjection  of  land  as  assets  of 
the  estate  for  the  purposes  of  adminis- 
tration to  pay  the  debts  described,  and 
the  prayer  of  the  bill  was  to  bring  the 
land  into  administration  for  that  pur- 
pose. It  was  determined,  without  con- 
sidering whether  an  administrator  as 
a  creditor  of  his  intestate  could  main- 
tain a  bill  to  subject  land  which  his 
decedent  had  fraudulently  purchased 
in  the  name  of  a  volunteer,  that  the 
bill  was  not  properly  framed  to  entitle 
the  complainant  to  relief  as  a  cred- 
itor. 

Property  Purchased  in  Name  of  Volun- 
teer.— In  Niver  i'.  Crane,  98  N.  Y.  40, 
the  court  refused  to  decree  satisfaction 
of  the  complainant's  judgment  out  of 
property  which  the  debtor  had  pur- 
chased and  fraudulently  conveyed  to 
another,  because  the  bill  was  framed 
to  meet  the  requirements  of  Code  Civ. 
Pro,  N.  Y.,  §§  1871  et  seq.  (2  Rev. 
Stat.,  tit.  2,  part  3,  c.  i,  art.  2),  au- 
thorizing an  action  to  subject  any 
thing  in  action,  or  other  property  be- 
longing to  the  judgment  debtor,  and 
any  money,  thing  in  action,  or 
other  property  due  to  him  or 
held  in  trust  for  him,  and  alleged 
that  the  debtor  was  "in  fact  the 
real  owner"  of  the  property,  instead  of 
setting  up  a  trust  for  the  benefit  of 
creditors. 

An  Alternative  Prayer  for  the  fore- 
closure of  a  mortgage,  if  it  be  not 
found  fraudulent,  and  that  the  com- 
plainant be  given  satisfaction  after  the 
discharge  of  the  mortgage,  is  incon- 
sistent with  an  allegation  that  the 
mortgage  is  fraudulent  and  void,  and 
will  not  be  granted.  Rives  v.  Walthall, 
38  Ala.- 329,  34  Ala.  91.  To  the  same 
eflfect  is  Lehman  v.  Meyer,  67  Ala.  396, 
overruling  Crawford  -'.  Kirksey,  50 
Ala.  590. 
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between  the  parties  to  it.^ 

b.  Sale  of  Premises  Fraudulently  Conveyed. — The 
court,  having  acquired  jurisdiction  of  a  suit  to  set  aside  a  fraudu- 
lent conveyance,  has  power  to  administer  justice  by  order- 
ing the  premises  to  be  sold  for  the  payment  of  the  com- 
plainant's demand ;  ^  but  the  court  may  render  a  decree  merely 


See  also  The  Prayer,  supra,  p.  568. 
See  further,  the  article  Theory  of 
THE  Case. 

1.  Therasson  v.  Hickok,  37  Vt.  454, 
citing  Henriques  v.  Hone,  2  Edw.  Ch. 
(N.  Y.)  124;  Orr  v.  Gilmore,  7  Lans. 
(N.  Y.)  345;  Lees  v.  Hajden,  78  Hun 
(N.  Y.)  370;  McCalmontt'.  Lawrence, 
I  Blatchf.  (U.  S.)  232,  holding  that 
the  decree  merelj  avoids  the  convey- 
ance as  to  the  complainant,  and  that 
as  to  all  other  creditors  the  conveyance 
remains  as  if  no  proceedings  had  been 
taken. 

Kennedy  v.  Barandon,  67  Barb.  (N. 
Y.)  209,  wherein  it  is  held  that  a  de- 
cree for  the  sale  of  the  premises  should 
not  direct  that  the  surplus  remaining 
after  paying  the  complainant's  judg- 
ment should  be  paid  into  court. 

2.  Planters,  etc..  Bank  ?».  Walker,  7 
Ala.  926;  Swinford  v.  Rogers,  23  Cal. 
233;  Farnsworth  x\  Strasler,  12  111. 
482;  Warner  v.  Blakeman,  4  Keyes 
(N.  Y.)  487;  Kennedy  v.  Barandon, 
67  Barb.  (N.  Y.)  209,4  Hun  (N.  Y.) 
642,  declaritig  that  it  is  the  usual 
and  better  practice  to  direct  the  ap- 
pointment of  a  receiver  and  a  sale  by 
him;.Dawley  v.  Brown,  65  Barb.  (N. 
Y.)  107;  Union  Nat.  Bank  v.  War- 
ner, 12  Hun  (N.  Y.)  306,  C77/W.O- Chau- 
tauqua County  Bank  t.  Risley,  19  N. 
Y.  369,  Chautauqua  County  Bank  r'. 
White,  6  N.  Y.  236,  and  the  re- 
marks of  Dwight,  J.,  in  Cole  v.  Ty- 
ler, 65  N.  Y.  '73;  Van  Wyck  v. 
Baker,  10  Hun  (N.  Y.)  39;  White's 
Bank  v.  Farthing,  loi  N.  Y.  344,  i  N. 
Y.  St.  Rep.  15;  Shand  v.  Hanley,  71 
N.  Y.  319;  LeRoy  v.  Rogers,  3  Paige 
(N.  Y.')  237. 

Interlocutory  Decree  Ascertaining 
Amount  Due  Plaintiff. — The  court,  upon 
determining  that  the  property  fraudu- 
lently conveyed  is  subject  to  the  pay- 
ment of  the  plaintiflF's  judgment,  should 
not  render  a  final  decree,  but  should 
render  an  interlocutory  decree  for  the 
ascertainment  of  the  amount  due  the 
plaintiff,  since  otherwise  a  greater 
quantity  of  property  might  be  sold 
than  is  requisite  to  pay  the  debt.  Cohen 
V.  Carroll,  5  Smed.  &  M.  (Miss.)  545. 


Reconveyance  to  Detotor. — The  court 
may  order  the  fraudulent  grantee  to 
reconvey  the  premises  to  the  debtor, 
in  order  that  an  execution  can  act  upon 
it,  or  in  order  that  the  debtor  may 
convey  it  to  the  proper  officer  of  the 
court,  so  as  to  affect  its  appropriation 
to  the  satisfaction  of  the  complainant's 
judgment.  McCalmont  v.  Lawrence, 
I  Blatchf.  (U.  S.)  232. 

Forms  of  Decrees.  ^For  forms  of  de- 
crees, setting  aside  fraudulent  convey- 
ances, see  McCalmont  v.  Lawrence,  i 
Blatchf.  (U.  S.)  232,  and  Fowler's  Ap- 
peal, 87  Pa.  St.  449. 

A  decree  setting  aside  a  fraudulent 
conveyance  of  land  should  not  direct 
a  sale  of  the  premises  by  a  referee  in 
the  usual  form  of  a  decree  in  mortgage 
foreclosure  cases. 

Union  Nat.  Bank  v.  Warner,  12  Hun 
(N.  Y.)  306,  wherein  Bockes,  J.,  says: 
"The  difficulty  presented  is  more  than 
one  arising  from  mere  irregularity  in 
practice.  The  proceeding  was  unau- 
thorized ;  hence,  radically  wrong,  both 
in  theory  and  in  detail." 

Fraudulent  Judgments. — In  Kaupe 
-'.  Bridge,  2  Robt.  (N.  Y.)  459,  it  is 
suggested  that  where  the  plaintiff  com- 
plains of  the  fraudulent  recovery  of 
judgments  against  the  judgment  debt- 
or, the  court  should  not  render  a  de- 
cree vacating  such  judgments,  but 
should  enjoin  the  defendants  from 
availing  themselves  of  such  judgments 
as  against  the  plaintiffs. 

Provision  for  Redemption  from 
Sale. — A  decree  setting  aside  a  fraudu- 
lent conveyance  of  land,  and  ordering 
the  sale  of  the  premises,  need  not  pro- 
vide for  redemption  from  the  sale,  and 
a  statute  which  allows  redemption 
from  sales  upon  the  foreclosure  of 
mortgages  is  inapplicable.  Farns- 
worth t'.  Strasler,  12  111.  482. 

Conveyance  by  Master. — A  sale  and 
conveyance  made  by  the  master,  in 
obedience  to  a  decree  made  in  a  suit 
to  set  aside  a  fraudulent  conveyance, 
is  effectual  to  convey  the  title,  and  a 
conveyance  by  the  party  in  whom  the 
legal  title  is  vested  is  not  necessary. 
Miller  v.  Sherry,  2  Wall.  (U.  S.)  237. 
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setting  aside  the  fraudulent  conveyance  and  leaving  the  creditor 
to  issue  an  execution  on  his  judgment  at  law,  and  to  sell  the 
premises  embraced  in  the  fraudulent  conveyance.^ 

c.  Personal  Judgment  against  Fraudulent  Donee. — 
Where  the  fraudulent  donee  has  sold  the  property  conveyed  to 
him,  or  mingled  it  with  his  own  property,  a  decree  will  be  ren- 
dered charging  him  personally  with  the  value  of  the  property.* 


1,  Union  Nat.  Bank  v.  Warner,  12 
Hun  (N.  Y.)  306;  White's  Bank  v. 
Farthing,  loi  N.  Y.  344,  i  N.  Y.  St. 
Rep.  15 ;  Kennedy  v.  Barandon,  67 
Barb.  (N.  Y.)  209,4  Hun  (N.  Y.)  642; 
Dawley  v.  Brown,  65  Barb.  (N.  Y.) 
107 ;  Union  Nat.  Bank  v.  Warner,  12 
Hun  (N.  Y.)  306;  Van  Wyck  v. 
Baker,  10  Hun  (N.  Y.)  39;  McCaffrey 
V.  Hickey,  66  Barb.  (N.  Y.)  489,  ciiing- 
Hendricks  v.  Robinson,  2  Jolins.  Ch. 
(N.  Y.)  283,  17  Johns.  (N.  Y.)  438, 
Mohawk  Bank  v.  Atwater,  2  Paige 
(N.  Y.)  54,  and  Spear  v.  Wardell,  i 
N.  Y.  144.  See  furtlier,  Hendrickson 
7'.  Winne,  p  How.  Pr.  (N.  Y.  Supreme 
Ct.)  127,  wherein  the  bill  was  taken  as 
confessed, and  it  was  held  that  the  plain- 
tiff was  not  entitled  to  a  decree  direct- 
ing the  sale  of  the  real  estate  by  a 
receiver,  but  that  he  should  be  left  to 
pursue  his  remedy  upon  his  jvxdgment ; 
and  McCaffrey  v.  Hickey,  66  Barb. 
(N.  Y.)  489,  wherein  Mullin,  J.,  says: 
"The  only  relief  granted  in  such  an 
action  was  to  set  aside  the  fraudulent 
obstruction,  and  thus  leave  the  credi- 
tor to  proceed  and  seize  and  sell  upon 
his  execution  the  property  attempted 
to  be  fraudulently  conveyed." 

Considerations  against  Sale  by  Re- 
ceiver.— In  Union  Nat.  Bank  v.  War- 
ner, 12  Hun  (N.  Y.)  306,  Bockes,  J., 
remarked  that  the  appointment  of  a 
receiver  and  the  direction  of  a  sale 
by  him  is  not  always  the  safest  prac- 
tice to  pursue,  for  in  that  case  the  pur- 
chaser at  the  receiver's  sale  must  trace 
his  title  through  the  conveyance  to  the 
receiver,  which  might  let  in  other 
liens  which  attached  subsequent  to  the 
plaintiff's  judgment.  Citing  Chau- 
tauqua County  Bank  z'.  Risley,  19  N. 
Y.  369. 

After  Death  of  the  Grantee. — Where, 
after  the  death  of  the  grantee,  his  per- 
sonal representatives  are  substituted 
as  parties  defendant,  but  his  heirs  are 
not  brought  in,  a  perfect  title  cannot 
be  made  under  an  equitable  execution 
or  a  sale  by  a  receiver,  and  conse- 
quently the  proper  judgment  is  one  de- 


claring the  conveyance  void  as  against 
the  plaintiff,  and  that  his  judgment  is 
a  lien  upon  the  premises  with  leave  to 
him  to  proceed  by  execution  against 
the  lands  and  sell  them.  Young  v. 
Heermans,  66  N.  Y.  374. 

The  Kentucky  Statute  providing  that 
after  obtaining  a  final  decree  for  lands, 
or  any  other  specific  thing,  in  any  court 
of  chancery,  the  clerk  of  such  court 
should  issue  any  writ  which  would  be 
appropriate  and  allowable  upon  a  judg- 
ment of  acourtof  law,  which  writshall 
in  everything  partake  of  the  nature 
and  effect  of  like  writs  issued  upon 
judgments  at  law,  does  not  authorize 
the  issuance  of  a  fieri  facias  when  a 
decree  is  rendered  against  a  nonresi- 
dent for  the  annulment  of  a  fraudulent 
conveyance  and  sale  of  land  conveyed 
in  -satisfaction  of  the  complainant's  de- 
mands. McCann  v.  Edwards,  6  B. 
Mon.  (Ky.)  208. 

2.  Swinford  v.  Rogers,  23  Cal.  233, 
citing  Ludlow  v.  Kidd,  4  Ohio  244; 
Jones  1'.  Henry,  3  Litt.  (Ky.)428;  Dil- 
worth  V.  Curts,  139  111.  508;  Jones  v. 
Reeder,  22  Ind.  rii,  citing  Partridge 
V.  Gopp,  I  Eden  163,  Ames  v.  Blunt, 
5  Paige  (N.  Y.)  13,  and  Simpson  v. 
Gowdy,  19  Ind.  292;  Doherty  z-.  Hol- 
liday,  137  Ind.  282 ;  Sparrow  t-.  Ches- 
ley,  19  Me.  79;  Hubbell  v.  Currier, 
10  Allen  (Mass.)  333,  wherein  it  was 
held  that  the  fraudulent  grantee  who 
had  made  a  mortgage  of  the  property 
embraced  in  the  conveyance  to  an  in- 
nocent party  was  liable  for  the  amount 
obtained  on  the  mortgage ;  Burtus  v. 
Tisdali,  4  Barb.  (N.  Y.)57i;  Warner 
V.  Blakeman,  4  Keyes  (N.  Y.)  509, 
wherein  it  is  held  that  a  fraudulent 
grantee  who  has  conveyed  the  prem- 
ises to  a  bo7ia  fide  purchaser  should  be 
held  accountable  for  all  the  proceeds 
of  the  sale  of  the  lands  which  have 
come  to  his  hands,  and  that  the  un- 
paid purchase-money  may  be  held  to 
stand  subject  to  the  plaintiff's  lien  in 
place  of  the  land ;  Campbell  Printing 
Press,  etc.,  Co.  v.  Damon,  48  Hun  (N. 
Y.)  509;  Fullerton  v.  Viall,  42  How. 
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But  it  is  not  proper  to  render  a  decree  in  the  nature  of  a  judg- 
ment for  damages  against  the  fraudulent  donee.  The  decree 
against  him  must  be  for  an  account,  and  he  must  be  called  upon  to 


Pr.  (N.  Y.  Ct.  App.)  294;  Talcott  v. 
Levy  (Supreme  Ct.),  20  N.  Y.  Siipp. 
440.  See  also  Halbert  v.  Grant,  4  T. 
B.  Mon.  (Ky.)  580,'wherein  it  is  said 
that  "it  may  be  assumed  as  a  rule  in 
equity  that  such  a  grantee  will  be 
construed  to  be,  and  is  placed  by  the 
chancellor,  in  the  place  of  a  trustee 
for  the  creditors,  and,  as  such,  becomes 
responsible  for  all  his  acts  in  dispos- 
ing of  the  fund  fraudulently  conveyed 
to  him.  If  he  has  it  when  attacked 
by  the  creditors,  he  may  surrender  it 
to  be  subjected  in  kind.  If  he  has 
parted  with  it,  or  destroyed  it,  either 
before  or  after  suit  brought  against 
him,  and  placed  it  beyond  the  reach 
of  creditors,  he  must  account  for  its 
value,  and  whether  the  chancellor  be 
or  not  particular  and  tender  of  his 
rights  in  settling  this  account,  we  need 
not  inquire ;  the  power  extends  at  all 
events  to  the  value  of  the  thing  fraud- 
ulently conveyed.  If  this  principle  is 
not  maintained,  in  vain  does  the  chan- 
cellor interfere  to  overhaul  fraudu- 
lent grants.  If  his  power  ceases  when 
the  thing  granted  is  gone  beyond  his 
reach,  then  the  nimble  movement  of 
the  grantee  is  only  necessary  to  escape 
with  the  estate,  and  the  creditor  is 
remediless,  however  intentionally 
fraudulent  the  grantee  may  have  acted 
in  removing  it." 

And  the  court,  after  revietving  Hen- 
dricks r'.  Robinson,  2  Johns.  Ch.(N.Y.) 
296;  Riggs  V.  Murray,  2  Johns.  Ch. 
(N.  Y.)  565;  Wright  r^ .  Hencock,  3 
Munf.  (Va.)  521 ;  and  Jones  v.  Henry, 
3  Litt.  (Ky.)  427,  adds:  "This  point 
may  be  considered  as  settled  by  mod- 
ern adjudications  in  America,  and  the 
rule  is  so  consonant  to  justice,  reason, 
good  conscience,  and  sound  policy, 
that  we  cannot  doubt  its  propriety. 
For  if  a  person  may  combine  with  a 
debtor  to  get  hold  of  the  fund  which 
equitably  belongs  to  creditors,  for  the 
purpose  of  defrauding  these  creditors, 
and  then,  after  a  speedy  disposition  of 
the  estate,  by  sale  or  transportation, 
cannot  be  charged  with  the  value,  and 
the  creditors  are  left  remediless,  it 
must  strike  every  one  that  our  laws  are 
defective  and  defeasible  by  the  active 
and  speedy  consummation  of  fraud." 

Amount  of  Fraudulent  Donee's  Liabil- 


ity.— Where  a  bill  is  broug;ht  against 
one  to  whom  a  decedent  had  fraudu- 
lently transferred  a  note,  the  decree 
against  such  fraudulent  transferee 
should  be,  not  for  the  amount  of  the 
judgment,  but  only  for  the  amount  of 
the  note.  Coflfey  v.  Norwood,  81  Ala. 
512. 

Bents  and  Profit!. — In  a  suit  by  a  cred- 
itor at  large  to  set  aside  a  fraudulent 
conveyance  made  by  a  decedent  in 
his  lifetime,  the  grantee  is  not  ac- 
countable for  rents  and  profits.  The 
remedy  of  the  complainant  is  to  procure 
the  land  to  be  sold  and  the  proceeds 
to  be  applied  towards  the  debts  of  the 
decedent.  Until  such  sale,  or  at  least 
until  a  conveyance  to  the  receiver,  no 
accountability  for  rents  and  profits  to 
creditors  at  large  arises.  Robinson  v. 
Stewart,  10  N.  Y.  189.  But  see,  con- 
tra, Strike's  Case,  i  Bland  (Md.)  57. 

Estoppel  as  to  Value  of  Property- — 
One  who  has  fraudulently  received 
assets  and  securities  of  a  corporation 
is  not  chargeable  for  the  same  in  the 
sums  fixed  by  himself  and  the  corpora- 
tion ;  but  the  decree  should  require 
merely  that  he  should  render  "a  full 
account  of  the  net  proceeds  of  the 
portion  of  the  securities  and  demands 
which  Tie  has  converted  into  money, 
or  disposed  of,  and  turn  over  to  the 
receiver  that  part  of  the  same 
which  he  still  holds,"  without  requir- 
ing him  to  refund  any  money,  "except 
the  excess  of  the  net  receipts  over  and 
above  his  demand  for  moneys  advanced 
to  the  company."  Bouton  v.  Smith, 
113  111.  481. 

Notes  Taken  by  Fraudulent  Grantee 
upon  Conveyance  of  Property. — Where 
the  fraudulent  grantee  takf  s  notes  and 
accounts  which  are  good  and  collecti- 
ble, it  becomes  his  duty  to  exercise 
ordinary  diligence  to  collect  them, 
and  if,  in  consequence  of  his  failure  to 
do  so,  the  notes  and  accounts  are  lost, 
through  his  fault,  he  is  held  responsi- 
ble. Dilworth  t',  Curts,  139  111. 
508,  wherein  the  court  says:  "These 
notes  and  accounts  that  the  mas- 
ter charged  him  with  had  been 
received  by  him,  and  a  failure 
to  produce  them  or  render  any 
account  whatever  in  reference  to 
what     had     become     of      them,    was 
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account  for  just  what  property  has  come  into  his  hands,  and  no* 


more. 


3.  Suits  to  Subject  Property  Not  Reachable  by  Execution. — The 
usual  methods  by  which  choses  in  action  and  equitable  rights  of 
the  judgment  debtor  are  subjected  to  the  payment  of  the  com- 
plainant's judgment  are,  by  directing  the  sale  of  such  property 
itself  and  the  application  of  the  proceeds  to  the  payment  of  the 
judgment,  or  by  compelling  an  assignment  to  a  receiver  with 
powet  on  his  part  to  take  such  proceedings  in  the  appropriate 
tribunal  as  may  be  necessary  to  reduce  the  same  to  possession.* 


enough  to  raise  a  presumption  that  he 
had  collected  them  ;  and  in  the  absence 
of  any  explanation  it  was  proper  for 
the  master  to  charge  him  with  such 
notes  and  accounts." 

1.  Dunphy  v.  Kleinschmidt,  ii  Wall. 
(U.  S.)6io. 

Pasanent  of  Surplus  Into  Court. — 
Where  chattels  and  choses  in  action 
are  conveyed  in  fraud  of  creditors,  it 
is  erroneous  to  direct  the  fraudulent 
transferee  to  pay  into  the  receiver's 
hands  more  than  sufficient  to  satisfy 
the  plaintiff's  claim  and  for  the  re- 
ceiver to  pay  the  surplus  into  court. 
Kaupe  V.  Bridge,  2  Robt.  (N.  Y.)  459, 
wherein  Robertson,  J.,  says:  "When 
the  action  is  ended,  and  he  [the  plain- 
tiff] is  satisfied,  there  is  no  basis  left 
for  jurisdiction  by  the  court  over  a 
fund  in  the  defendant's  hands.  For 
what  purpose,  or  length  of  time,  and 
on  what  principle,  they  are  to  be  re- 
tained, does  not  appear.  It  certainly 
might  encourage  or  invite  actions  by 
other  creditors,  but  that  is  no  part  of 
the  right  of  the  plaintiff  or  the  duty  of 
the  court." 

2.  Per  Bailey,  J.,  in  Philadelphia  F. 
Ins.  Co.  V.  Central  Nat.  Bank,  1  111. 
App.  359.  And  the  learned  judge  adds  : 
"The  practice  of  enforcing  such  col- 
lection directly  in  the  creditor's  suit, 
if  within  tl^  jurisdiction  of  the  court, 
would  be  attended  with  very  great  in- 
conveniences. Not  only  is  the  debtor 
thereby  deprived  of  his  right  to  a  trial 
by  jury,  but  the  trial  of  the  issues  pre- 
sented by  such  individual  debtor  be- 
comes unavoidably  incumbered  and 
embarrassed  by  a  multitude  of  other 
issues  presented  in  the  cases  of  the 
other  parties  whose  suits  must  be  tried 
in  the  same  proceeding." 

See  also,  in  support  of  the  proposi- 
tion stated  in  the  text,  Edmeston  v. 
Lyde,  i  Paige  (N.  Y.)  637.  See  further 
Durand  v.  Hankerson,  39  N.  Y.  287, 


wherein  the  defendants  made  discovery 
that  one  of  the  defendants  had  given  a 
mortgage  to  the  judgment  debtor 
which  was  still  unpaid,  and  that  the 
debtor  had  fraudulently  assigned  the 
mortgage  to  a  third  person,  not  a 
party,  who  claimed  it.  The  court 
said :  "  The  question  presented  *  *  * 
is  simply  this,  where  such  supposed 
debtor  is  in  fact  (whether  made  so 
upon  grounds  which  proved  true  or 
false)  a  party  to  the  creditors'  bill, 
may  not  the  court  give  entire  relief 
against  him  in  that  suit,  instead  of  leav- 
ing the  receiver  to  prosecute  another? 
*  *  *  The  whole  objection,  I  think, 
founded  in  the  idea  that  a  defendant 
may,  for  want  of  a  sufficient  specifica- 
tion of  the  claim  made  against  him,  be 
surprised  into  a  condition  of  admitting 
the  general  allegation  that  the  judg- 
ment debtor  has  choses  in  action,  debts 
due  him,  etc.,or  of  coming  to  trial  with- 
out being  prepared  to  disprove  it,  and 
so  may  himself  be  wrongfully  charged 
as  himself  debtor,  must  be  disposed  of 
by  the  observation  that  the  courts  of 
original  jurisdiction  have  ample  power 
dnd  discretion  to  protect  a  party  from 
injustice,  if  applied  to  in  due  season 
and  in  proper  form." 

Nonresident  Debtor  of  Judgment 
Debtor. — A  nonresident  debtor  who  is 
indebted  to  the  judgment  debtor  may 
be  brought  in  by  publication  without 
personal  service,  and  upon  default  of 
appearance  a  decree  may  go  against 
him,  and  on  such  decree  an  execution 
of  fi.  fa.  may  issue.  McCrae  v.  West 
Tennessee  Bank,  6  Coldw.  (Tenn. )  474 

Bill  to  Reach  Equity  of  Redemption. — 
The  decree  should  provide  for  the  sale 
of  the  equity  of  redemption,  or  for  a 
sale  after  redemption,  and  not  for  the 
sale  of  the  mortgaged  premises  unless 
the  mortgagee  consents  to  the  latter 
course.  Stark  v.  Cheathem,  2  Tenn. 
Ch.  300. 
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4.  Suits  by  Creditors  of  Decedents. — In  suits  for  the  administra- 
tion of  the  assets  of  a  decedent  the  usual  decree  is  for  an  account, 
and  it  is  not  proper  to  order  a  sale  of  the  decedent's  lands  until 
his  debts  and  personal  assets  have  been  ascertained  and  it  is  found 
that  the  sale  of  his  lands  is  necessary.^ 


Bill  to  Reacb  Distributive  Share  of 
Debtor. — In  order  to  enable  a  court  of 
chancery  to  set  apart  to  the  payment 
of  a  judgment  the  distributive  share 
of  the  judgment  debtor  in  an  intestate's 
estate,  it  is  "  indispensably  necessary 
that  the  chancellor  should  proceed  to 
make  a  final  settlement,  and  sep- 
arate the  portion  of  the  judgment 
debtor  from  the  remainder  of  the 
estate,  before  a  final  decree  can  be 
pronounced  condemning  such  portion 
to  the  payment  of  the  demand.  To 
this  end,  the  master  should  take  just 
such  an  account  of  the  affairs  of  the 
administration  as  is  required  to  be 
taken  by  the  Probate  Court  on  the 
final  settlement  of  intestates'  estates ; 
and,  when  this  is  done,  the  chancellor 
should  direct  the  estate  to  be  distrib- 
uted among  the  parties  in  interest,  in 
a  manner  as  nearly  conformable  to 
that  pointed  out  by  the  statute  for  the 
government  of  the  Probate  Court  as 
is  practicable,  and  then  direct  the  sale 
of  so  much  of  the  portion  sought  to 
be  charged  by  the  creditor  as  shall  be 
sufiicient  to  satisfy  his  demand."  Lang 
f .  Brown,  21  Ala.  179. 

See  also  Greer  v.  Wright,  6  Gratt. 
(Va.)  154,  wherein  it  is  said  to  be 
proper  to  make  a  decree  directing  the 
commissioner  to  take,  state  and  settle 
an  account  of  the  personal  estate  of 
which  the  decedent  died  possessed,  and 
to  ascertain  to  what  portion  thereof 
the  judgment  debtor  is  entitled,  and 
what  disposition  has  been  made  of  it. 

Personal  Liability  of  Trustees. — A 
judgment  creditor  who  ha^  had  an  ex- 
ecution issued  and  returned  unsatisfied, 
by  filing  a  bill  to  subject  property 
fraudulently  conveyed  in  trust  by  the 
debtor  acquires  a  priority  of  right  to 
the  trust  moneys  belonging  to  the 
debtor,  and  payments  made  by  the 
trustee  to  the  debtor  subsequent  to  the 
filing  of  the  bill  and  notice  of  the 
complainant's  rights  will  render  the 
trustee  personally  liable.  Spader  7>. 
Davis,  5  Johns.  Ch.  (N.  Y.)  280,  ciitjig 
Brinkerhoflf  v.  Brown,  4  Johns.  Ch. 
(N.Y.)  671,  and  M'Dermutt''t'.  Strong, 
4  Johns.  Ch,  (N.  Y.)  687. 


See  also  Williams  v.  Thorn,  70  N. 
Y.  270,  holding  that  where  trustees 
are  adjudged  to  pay  the  complainant's 
debt  out  of  an  ascertained  surplus  in 
their  hands  beyond  what  is  necessary 
for  the  support  and  maintenance  of 
the  debtor,  and  disobey  the  command 
of  the  judgment,  they  will  be  person- 
ally liable  for  the  debt,  and  that  the 
court  may,  as  a  punishment  for  the 
contempt,  issue  a  precept  for  the  col- 
lection of  the  debt  out  of  the  prop- 
erty of  the  debtor  in  the  hands  of  the 
trustees. 

1.  Darrington  v.  Borland,  3  Port. 
(Ala.)  9;  Marble  City  Land,  etc.,  Co. 
V.  Golden  (Ala.  1895),  17  So.  Rep. 
935,  wherein  it  is  said  to  be  the  bet- 
ter practice  to  render  an  interlocutory 
decree  for  an  account,  and  to  reserve, 
until  the  accounting  has  been  had,  the 
rendition  of  final  decrees  settling  the 
equities,  cithig  Jones  v.  Wilson,  54 
Ala.  50;  Hammond  v.  Hammond,  2 
Bland  (Md. )  306 ;  Thompson  v.  Brown, 
4  Johns.  Ch.  (N.  Y.)  619;  Kennedy  v. 
Creswell,  loi  U.  S.  641. 

U.  S.  Bank  v.  Ritchie,  8  Pet.  (U.  S.) 
128,  which  is  an  authority  for  refusing 
to  make  a  decree  for  the  sale  of  real 
estate  until  the  claims  against  the 
estate  have  been  exhibited  to  the  audi- 
tor and  proved;  Foster  v.  Crenshaw, 
3  Munf.  (Va.)  514;  Simmons  v.  Lyles, 
27  Gratt.  (Va.  )922;  Wallace -'.Treakle, 
27  Gratt.  ( Va.)  479;  Duerson  v.  Alsop, 
27  Gratt.  (Va.)  229. 

When  the  Estate  Is  Solvent. — Where 
it  is  not  intended  or  shown  that  the 
estate  of  the  decedent  is  ir^^olvent  so  as 
to  require  a  pro  rata  payment  among 
all  creditors,  it  is  proper  to  render  a 
decree  for  the  debt  of  the  complainants 
alone  without  ordering  the  account. 
Kennedy  -'.  Creswell,   loi   U.  S.  641. 

Waiver  of  Account. — The  taking  of 
an  account  of  the  personal  assets  of 
the  decedent's  estate  before  decreeing 
a  sale  of  the  lands,  may  be  waived. 
Arnold  v.  Casner,  22  W.   Va.  444. 

Sale  of  Lands  under  Maryland  Statute. 
— Before  decreeing  a  sale  of  a  dece- 
dent's land  for  the  payment  of  his  debts, 
under   Act    Md.    1785,    c.  72,  it  is  not 
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5.  Distribution  of  Fund  among  Creditors  —  a.  Suits  to  Set 
Aside  Fraudulent  Conveyances. — Where  the  bill  is  filed 
by  the  creditor  of  a  living  debtor  to  set  aside  a  fraudulent  con- 
veyance, the  complaining  creditor  obtains  a  lien  by  his  superior 
diligence,  and  is  entitled  to  priority  of  payment  in  pursuance  of 
the  mdiydrc\  prior  in  tempore  potior  est  in  jure  ^ 


necessary  to  take  a  preliminary  ac- 
count of  the  distribution  of  the  per- 
sonal estate  by  the  executor,  and  of 
the  debts  of  the  deceased  remaining 
unpaid ;  but  the  premises  should  be 
sold  and  the  fund  preserved,  and 
other  creditors  permitted  to  come  in 
thereafter  and  present  their  claims,  as 
in  the  case  of  ordinary  creditors'  bills. 
Gibson  v.  McCormick,  lo  Gill  &  J. 
(Md.)  65,  distittguishitig  Callis  v. 
Ridout,  7  Gill  &  J.  (Md.)  i,  which 
rested  solely  on  the  express  provisions 
of  Act  Md.  1822,  c.  65. 

In  Arkansas,  where  a  suit  is  brought 
against  the  personal  representative  in 
behalf  of  the  complainant  and  all 
other  creditors,  to  subject  funds  in  the 
hands  of  the  personal  representative 
arising  from  a  fraudulent  conveyance 
made  by  the  decedent,  the  court,  upon 
adjudging  that  the  conveyance  is 
fraudulent  and  that  the  proceeds 
arising  therefrom  are  liable  for  debts, 
should  not  confine  itself  to  distribut- 
ing such  fund,  but  should  also  order 
an  account  of  the  assets  in  the  hands 
of  the  personal  representative  report- 
ed upon  the  final  settlement  in  the 
Probate  Court.  Clark  v.  Shelton,  16 
Ark.  474. 

Opportunity  to  Heir  to  Pay  Debts  be- 
fore Sale. — In  a  suit  to  subject  the  lands 
of  a  decedent  to  the  payment  of  his 
debts,  the  heir  should  be  given  a  day 
for  the  payment  of  the  money  before 
the  day  appointed  for  the  sale  of  the 
land.   Williams  v.  Ewing,  31  Ark.  229. 

Sale  of  Mortgaged  Premises. — Where 
a  bill  is  filed  under  ActMd.  1785,  c.  72, 
for  the  sale  of  a  decedent's  lands  for 
the  payment  of  his  debts,  and  a  mort- 
gagee of  the  premises  is  made  a  party 
defendant,  the  court  may  decree  a  sale 
of  the  mortgaged  premises  for  the  pay- 
ment of  the  mortgage  and  order  that 
the  residue  of  the  proceeds  shall  be 
distributed /rorrt/«,  instead  of  merely 
selling  the  equity  of  redemption  sub- 
ject to  the  outstanding  mortgage,  which 
would  be  to  the  manifest  injury  of  the 
creditors  of  the  decedent,  and  would 
result  in  multiplication  of   litigation. 


Gibson  V.  McCormick,    lo  Gill   &  J. 
(Md.)65. 
Sale  for  Cash  or  on  Credit. — In  Dar- 

rington  t*  Borland,  3  Port.  (Ala.)  9, 
it  was  held  that  while,  under  the  statute 
authorizing  the  personal  represent- 
ative to  sell  lands  for  the  payment  of 
debts,  the  court  might  direct  the  sale 
to  be  either  for  money  or  on  credit,  yet 
it  would  seem  just  and  equitable,  where 
in  a  suit  by  a  creditor  the  debts  are 
all  ascertained,  to  decree  that  the  lands 
should  be  sold  for  cash,  and  not  delay 
the  creditors  by  selling  on  credit. 

For  a  Form  of  a  decree  subjecting 
lands  descended  to  heirs,  portions  of 
which  land  had  been  aliened  by  the 
heirs,  see  Piatt  v.  St.  Clair,  6  Ohio 
227,  wherein  it  was  held  that  the  cred- 
itor should  resort  first  to  the  land  re- 
maining unaliened. 

1.  Baker  v.  Bartol,6  Cal.  483;  New- 
ell V.  Morgan,  2  Harr.  (Del.)  225, 
wherein  the  court  says :  "The  doc- 
trine of  distribution  pari  passu  among 
creditors  in  equity,  proceeds  solely  on 
the  principle  that  'equality  is  the 
highest  equity;'  and  this  is  strictly 
true  in  every  case  to  which  the  doc- 
trine has  ever  been  applied.  But  in  this 
case  equality  is  not  equity.  It  i.s  little 
better  than  plunder  to  the  amoimt  to 
be  lost  by  the  complainants  by  such  a 
mode  of  distribution.  *  *  *  We  can- 
not see  here  that  in  con.science  there 
can  be  any  sound  reason  for  omission 
to  extend  the  principle,  that  equitable 
securities  shall  claim  according  to 
their  dates,  to  this  case." 

See  further,  in  support  of  this  prop- 
osition, Ballentine  v.  Beall,  4  111.  203; 
Tilford  V.  Burnham,  7  Dana  (Ky.) 
109;  Moffat  V.  Ingham,  7  Dana  (Ky.) 
495;  Gordon  v.  Lowell,  21  Me.  251; 
M'Dermutt  v.  Strong,  4  Johns.  Ch. 
(N.  Y.)  687;  Warden  v.  Browning,  12 
Hun  (N.  Y.)  497;  Field  v.  Sands,  8 
Bosw.  (N.  Y.)  685;  Smith  v.  Summer- 
field,  108  N.  Car.  284;  Hancock  v. 
Wooten,  107  N.  Car.  9;  Monroe  v. 
Lewald,  107  N.  Car.  6555^  Peacock  v. 
Tompkins,  Meigs  (Tenn.)  317;  Cowan 
r.   Dunn,   i    Lea  (Tenn.)  68;   McCal- 
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Surplus  of  Proceeds. — After  the  payment  of  the  complaining  creditors 
where  the  debtor  is  alive,  or  after  the  payment  of  all  the  creditors 
when  the  suit  is  brought  after  the  decease  of  the  debtor,  any  sur- 


mont  V.  Lawrence,  i  Blatchf.  (U.  S.) 
232;  Wallace  v.  Treakle,  27  Gratt. 
(Va.) 479,  holding  that  other  creditors, 
who  by  petitions  come  into  a  suit  to 
set  aside  a  fraudulent  conveyance  of 
land,  should  not  be  paid  fro  rata  after 
paying  the  complainant  who  filed  the 
bill,  but  should  be  paid'  according  to 
the  priorities  of  their  respective  peti- 
tions. 

Indiana. — InDohertyx'.  Holliday,  137 
Ind.  282,  wherein  the  object  of  the  suit 
was  to  set  aside  as  fraudulent  an  assign- 
ment for  the  benefit  of  creditors,  and 
other  conveyances  alleged  to  be  fraud- 
ulent, Elliott,  J.,  stepping  outside  of 
the  record,  and  addressing  himself  to 
a  question  that  does  not  appear  to  have 
been  necessary  to  a  decision  of  the  case, 
said  :  "  The  complaint  in  this  case  is  in 
the  nature  of  a  creditors'  bill,  and  look- 
ing to  the  equity  doctrine  applicable 
to  such  a  case  we  find  that  the  rule  is 
that  the  courts  let  in  all  creditors  who 
make  seasonable  and  appropriate  appli- 
cation. *  *  *  The  principle  embodied 
in  the  maxim  that  'equality  is  equity' 
has  been  enforced  by  our  decisions. 
They  have  given  it  practical  effect  by 
holding  that  creditors  should  all  be 
permitted  to  participate,  upon  due  ap- 
plication, in  the  proceeds  of  property 
fraudulently  conveyed."  The  follow- 
ing cases  were  cited  by  him,  none  of 
which  support  his  position :  Johnson 
T'.  Waters,  in  U.  S.  640;  Barton  v. 
Bryant,  2  Ind.  189,  and  Vestal  v.  Al- 
len, 94  Ind.  268,  wherein  the  object  of 
the  bills  was  to  set  aside  fraudulent 
conveyances  made  by  a  decedent ;  Pen- 
dleton V.  Perkins,  49  Mo.  565,  and 
Towns  7'.  Smith,  115  Ind.  480,  in  which 
no  such  question  arose  and  no  such 
doctrine  was  adverted  to ;  Hartshorn 
V.  Eames,  31  Me.  93,  wherein  there 
was  no  question  as  to  the  right  of 
creditors  other  than  the  plaintiffs  to 
participate  in  the  fruits  of  the  litiga- 
tion, and  a  decree  was  rendered  for  the 
payment  of  the  plaintiffs  only;  Field  v. 
Holzman,  93  Ind.  205,  wherein  the 
court  held  merely  that  it  was  permis- 
sible for  more  than  one  creditor  to  join 
in  a  suit  for  an  injunction  to  prevent  a 
debtor  from  fraudulently  disposing  of 
his  property ;  Voorhees  v.  Carpenter, 
127  Ind.  300,  wherein  the  same  learned 


judge  delivered  the  opinion  of  the 
court.  The  question  was  whether  or 
not  a  creditor,  after  the  debtor  had 
made  an  assignment  for  the  benefit  of 
creditors,  and  the  trust  had  been  finally 
closed,  could  bring  a  suit  to  set  aside  a 
fraudulent  conveyance  previously  made 
by  the  debtor,  the  validity  of  the  assign- 
ment not  being  attacked.  The  court, 
in  holding  that  the  action  could  not 
be  maintained,  intimated  that  the  cred- 
itor would  be  in  a  better  position  if 
he  were  seeking  to  seize  the  property 
fraudulently  conveyed  in  behalf  of  all 
the  beneficiaries.  In  Phelps  v.  Smith, 
116  Ind.  400,  another  of  the  cases 
cited,  the  court  said:  "We  are  not 
concerned  with  the  question  as  to  how 
the  funds  derived  from  the  judgment 
shall  be  distributed,  since  that  question 
is  not  before  us.  It  may  be  true  that 
if  there  are  other  creditors  they  will 
be  entitled  to  share  in  the  avails  of  the 
judgment  when  it  is  enforced,  but  that 
is  nothing  to  the  purpose." 

Louisiana. — Under  Rev.  Civ.  Code 
La.,  art.  1977,  a  creditor  cannot,  by 
the  simple  fact  of  being  the  first  to 
bring  a  revocatory  action,  exclude 
other  creditors  from  joining  in  the 
attack,  and  participating  with  him  in 
the  benefit  of  the  judgment.  "The  fair 
and  equitable  meaning  of  the  article 
is  that  when  creditors  commence 
the  prosecution  of  their  rights  about 
the  same  time,  and  use  proper  dili- 
gence afterwards,  one  should  not  have 
an  exclusive  privilege  on  the  property 
simply  because  his  suit  was  first  com- 
menced. It  would  be  an  unjust  inter- 
pretation to  give  the  law,  in  many 
cases.  The  case  might  be  different  if 
it  was  apparent  that  one  of  the  cred- 
itors had  slept  upon  his  rights,  and 
neglected  to  assert  them  with  reason- 
able diligence."  Walton  v.  Bemiss,  16 
La.  144. 

In  West  Virginia,  a  suit  to  set  aside  a 
fraudulent  conveyance,  and  to  enforce 
the  lien  of  a  judgment  upon  the  land 
conveyed,  must  be  in  behalf  of  all  the 
judgment  creditors,  and  the  decree 
should  direct  the  commissioner  to 
convene  the  creditors  before  him  by 
publication,  and  afford  them  an  oppor- 
tunity to  present  their  claims.  Pap- 
penheimer  v.  Roberts,  24  W.  Va.  702. 
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plus  remaining  should  go  to  the  fraudulent  grantee  and  not  to 
the  debtor  or  his  legal  representatives.* 

I?.  Suits  to  Subject  Property  Not  Reachable  by  Execu- 
tion.— Likewise,  in  suits  to  subject  choses  in  action,  equitable 
interests,  property  held  in  trust,  etc.,  the  creditor  of  a  living 
debtor  acquires  a  lien  and  is  entitled  to  be  paid  first.* 


Subsequent    Attachment   Suits  —  By 

the  institution  of  a  creditors'  bill  to 
set  aside  a  fraudulent  conveyance,  and 
a  decree  enjoining  the  debtor  and 
fraudulent  grantee  from  conveying  or 
alienating  the  debtor's  interest  in  the 
premises,  an  equitable  lien  is  acquired 
by  the  plaintiff  which  cannot  be  di- 
vested by  subsequent  attachment  suits, 
instituted  by  the  fraudulent  grantees, 
against  the  debtor.  Sheafe  v.  Sheafe, 
40  N.  H.  516. 

Statute  Dispensing  with  Judgment. — 
Where  a  creditor,  by  statute,  is  per- 
mitted to  file  a  bill  to  set  aside  a  fraudu- 
lent conveyance  without  first  obtain- 
ing a  judgment  at  law,  he  acquires 
a  lien  and  is  entitled  to  prioAty  of 
payment  over  other  creditors  at  large. 
Evans  v.  Welch,  63  Ala.  250,  hold- 
ing that  the  complainant,  by  filing  his 
bill,  acquires  a  lien  which  is  superior 
to  that  of  a  subsequent  judgment 
creditor,  and  that  the  title  of  a  pur- 
chaser under  a  decree  setting  aside 
the  fraudulent  conveyance  is  para- 
mount to  that  of  a  purchaser  at  an 
execution  sale  under  a  judgment  ren- 
dered after  the  filing  of  the  bill; 
Brooks  V.  Gibson,  7  Lea  (Tenn.)  271 ; 
Wallace   v.    Treakle,  27  Graft.  (Va.) 

479- 

1.  VanWyck  v.  Baker,  ro  Hun  (N. 
Y.)  39,  wherein  it  was  considered  er- 
roneous to  direct  the  surplus  after  pay- 
ing the  complainant  to  be  paid  to  the 
judgment  debtor;  U.  S.  Bank  z'. 
Burke,  4  Blackf.  (Ind.)  141,  wherein  it 
was  held  that  the  heirs  of  a  decedent 
who  made  the  fraudulent  conveyance 
were  not  entitled  to  any  surplus  re- 
maining after  the  debts  had  been  paid  ; 
Bachman  v.  Sepulveda,  39  Cal.  688,  in 
which  case  an  action  was  brought  to 
set  aside  a  fraudulent  conveyance  made 
by  a  decedent  against  the  decedent's 
widow  and  children  and  the  fraudulent 
grantee,  and  it  was  held  that  a  judg- 
ment should  not  have  been  rendered 
against  the  grantee  in  favor  of  the 
decedent's  estate,  because  administra- 
tors subsequently  appointed  could  not 
avail  themselves  of  the  judgment,  be- 


ing neither  parties  nor  privies ;  ZoU'v. 
Soper,  75  Mo.  460,  holding  that  the 
fraudulent  grantee  of  a  decedent  is  en- 
titled to  any  surplus  remaining  after 
the  payment  of  debts. 

But  see  Ballantine  v.  Beall,  4  111. 
203,  wherein  it  was  held  that  a  decree 
declaring  the  title  to  be  in  the  heirs  of 
a  deceased  debtor  who  had  made  a 
fraudulent  conveyance,  which  decree 
was  made  merely  to  enable  the  cred- 
itors to  subject  the  land  to  the  pay- 
ment of  their  debts,  was  free  from 
objection. 

2.  Rugely  v.  Robinson,  19  Ala.  404; 
Mathews  z>.  Mobile  Mut.  Ins.  Co.,  75 
Ala.  85,  citing  Lucas  v.  Atwood,  2 
Stew.  (Ala.)  378,  and  Eaton  v.  Patter- 
son, 2  Stew.  &  P.  (Ala.)  9;  Evans  v. 
Welch,  63  Ala.  250;  Fleming  v.  Graf- 
ton, 54  Miss.  79;  Halsted  v.  David- 
son, 10  N.  J.  Eq.  290;  Whitney  v. 
Robbins,  17  N.  J.  Eq.  360,  wherein 
it  is  said  that  the  relief  given  is 
for  the  creditor  who  uses  superior 
diligence  and  that  neither  creditors 
at  large  nor  judgment  creditors  are 
entitled  to  share  with  him  the  benefits 
of  the  proceedings  until  he  is  sat- 
isfied. 

Weed  V.  Pierce,  9  Cow.  (N.  Y.)  722, 
wherein  Walworth,  J.,  says:  "There 
can  be  no  more  injustice  in  consider- 
ing the  commencement  of  the  first  suit 
in  equity  by  an  execution  creditor  as 
giving  him  a  preference  there,  than 
there  is  in  giving  a  preference  to  the 
creditor  who  has  obtained  a  specific 
lien  upon  the  property  of  his  debtor  by 
a  prior  seizure  on  his  execution  at 
law.  If  the  creditor  whose  execu- 
tion is  first  returned  unsatisfied  pursues 
the  race  of  legal  diligence  by  the 
commencement  of  a  suit  here,  he 
will  obtain  the  reward  of  his  vigil- 
ance." 

The  doctrine  finds  support  in  the 
following  cases  also  :  Utica  Ins.  Co.  v. 
Power,  3  Paige  (N.Y.)  365;  Price  v. 
Church,  Clarke  Ch.  (N.  Y.)  358;  Ed- 
me.ston  v.  Lyde,  i  Paige  (N.  Y.)  637; 
M'Dermutt  v.  Strong,  4  Johns.  Ch. 
(N.  Y.)  687,  wherein   it   is   said   that 
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Priority  Obtained  by  Owner  of  Junior  Judgment. — Of  two  creditors  who 
file  bills  to  reach  equitable  assets  and  choses  in  action  of  the 
debtor,  the  creditor  whose  bill  is  first  filed  is  entitled  to  priority 
of  payment,  although  his  is  a  junior  judgment. ^ 

Equitable  Levy.' — A  suit  in  chancery  by  a  judgment  creditor  to 
subject  land  fraudulently  conveyed  by  the  debtor,  or  to  reach 
property  which  cannot  be  come  at,  to  be  taken  by  execution,  has 
been  aptly  termed  "  an  equitable  levy."  * 


the  lien  acquired  by  the  filing  of  the 
bill  is  not  affected  by  the  subsequent 
assignment  by  the  debtor,  even  though 
such  assignment  be  for  the  benefit  of 

creditors  generally;  Smith  v. , 

4Edw.  Ch.  (N.  Y.)  653;  Storm  v. 
Waddell,  2  Sandf.  Ch.  (N.  Y.)  494; 
Albany  City  Bank  v.  Schermerhorn,  9 
Paige  (N.  V.)  372;  Boynton  v.  Raw- 
son,  Clarke  Ch.  (N.  Y.)  584;  Beck 
'.'.  Burdett,  i  Paige  (N.  Y.)  305; 
Eager  -'.  Price,  2  Paige  (N.  Y.)  333; 
Corning  v.  White,  2  Paige  (N.  Y.) 
567 ;  Clarkson  v.  DePeyster,  3  Paige 
(N.   Y.)  320;     Bloodgood    v.    Clark, 

4  Paige  (N.  Y.)  574;  Ames  v.  Blunt, 

5  Paige  (N.  Y.)  13;  Burrall  v.  Les- 
lie, 6  Paige  (N.  Y.)  445,  wherein 
it  was  held,  eight  creditors'  bills  hav- 
ing been  filed  against  the  same  judg- 
ment debtors,  that  the  creditors  had 
priorities  according  to  the  seniority  of 
their  bills ;  Lansing  v.  Easton,  7  Paige 
(N.  Y.)  364;  Storm  v.  Badger,  8  Paige 
(N.  Y.)  130;  Grosvenor  v.  Allen,  9 
Paige  (N.  Y.)  74;  Lentilhon  v.  Moffat, 
I  Edw.  Ch.  (N.  Y.)  451;  Watson  v. 
LeRow„  6  Barb.  (N.  Y.)  481 ;  Macy  v. 
Jordan,  2  Den.  (N.  Y.)  572;  Roberts 
V.  Albany,  etc.,  R.  Co.,  25  Barb.  (N. 
Y.)  662;  Paton  V.  Wright,  n;  How, 
Pr.  (N.  Y.  Super.  Ct.)  481;  Brown  v. 
Nichols,  42  N.  Y.  30;  Green  t'.  Gris- 
wold,  15  Civ.  Pro.  Rep.  (N.  Y.  Super. 
Ct.)  220,  17  N.Y.  St.  Rep.  757;  Lynch 
V.  Johnson,  48  N.  Y.  27 ;  "ToUes  v. 
Wood,  16  Abb.  N.  Cas.  (N.  Y.  Ct. 
App. )  I ;  Williams  v.  Thorn,  70  N.  Y. 
270;  Knower  v.  Central  Nat.  Bank, 
124  N,  Y.  552;  Kitchen  v.  Lowery, 
127  N.  'Y.  53;  McRary  v.  Fries, 
4  Jones  Eq.  (N.  Car.)  233;  Cin- 
cinnati V.  Hafer,  49  Ohio  St.  60; 
Barret  v.  Reed,  Wright  (Ohio)  700; 
Douglass  V.  Huston,  6  Ohio  156 ;  Miers 
V.  Zanesville,  etc.,  Turnpike  Co.,  13 
Ohio  198;  Burt  v.  Keyes,  i  Flipp.  (U. 
S.)  61,  citing  the  three  last-mentioned 
cases;  Miller  v.  Sherry,  2  Wall.  (  U. 
S.)  248;  Waterman  v.  Cochran,  12 
Vt.  699,  per  Bennett,  Ch. ;  In  re  Mil- 


burn,  59  Wis.  24;  Bragg  V.  Gaynor, 
85  Wis.  468. 

In  New  HampsMre,  a  creditor,  by 
filing  a  general  bill  for  discovery  under 
the  statute  (Act  July  2,  1845,  c.  234), 
without  specifying  any  particular 
property,  does  not  acquire  any  lien 
upon  all,  or  any  part,  of  the  debtor's 
property  which  cannot  be  taken  on  ex- 
ecuti  ^n,  becatise  it  is  the  policy  of  the 
laws  of  the  state  to  "substitute  for 
general  liens  those  of  a  specific  class;" 
and  the  remedy  of  the  creditor  who 
wishes  to  acquire  a  specific  lien  is 
either  by  attachment  or  trustee  proc- 
ess. Chase  v.  Searles,  45  N.  H. 
511. 

Effect  of  State  Statute  where  Suit  is 
Brought  in  United  States  Court. — A 
United  States  court,  upon  vacating  a 
fraudulent  conveyance,  may  adjudge 
payment  to  the  complainant  before 
other  creditors,  notwithstanding  a 
state  statute  (Act  Ohio,  April  6,  1859, 
^  17)  providing  that  all  fraudulent 
conveyances  "shall  inure  to  the  equal 
benefit  of  all  creditors,  in  proportion 
to  the  amount  of  their  respective 
claims  ;"  the  decision  being  based  upon 
the  groimd  that  United  States  courts 
sitting  in  chancery  are  governed  by 
the  principles  and  usages  of  courts  of 
equity,  as  peculiar  to  themselves,  and 
as  contradistinguished  from  courts  of 
common  law,  and  also  upon  Act  Cong., 
May  8,  1792,  which  requires  "the  mode 
of  proceedings  in  suits  in  equity  to  be 
in  accordance  with  the  principles  and 
usages  of  courts  of  equity."  Burt  v. 
Keyes,  i  Flipp.  (U.  S.)  61,  citing 
M'Farlane  v.  Griffith,  4  Wash.  (U.  S.) 
585,  Suydam  -'.  Broadnax,  14  Pet.  (U. 
S.)  67,  and  Green  v.  Creighton,  23 
How.  (U.  S.)  90. 

1.  Wheeler  v.  Wheedon,  9  How. 
Pr.  (N.  Y.  Supreme  Ct.)  293;  Boyn- 
ton V.  Rawson,   Clarke   Ch.    (N.  Y.) 

585- 

2.  Miller  v.  Sherry,  2  Wall.  (U.  S.) 
248;  Tilford  V.  Burnham,  7  Dana  (Ky.) 
109;  Hines  v.  Duncan,  79  Ala.  112. 
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Service  of  Process. — Although  in  common  parlance  the  expression 
"filing  of  the  bill"  is  used  to  denote  the  commencement  of  the 
suit,  the  issuance  and  service  of  the  subpoena,  or  the  making  of 
a  bona  fide  attempt  to  serve  it  after  the  bill  has  been  filed,  is  the 
actual  commencement  of  the  suit.i 

c.  Suits  by  Creditors  of  Decedents. — Where  the  action 
is  brought  by  the  creditors  of  a  decedent,  for  an  accounting  and 
satisfaction  out  of  the  assets  of  the  decedent's  estate,  the  com- 
plaining creditor  or  creditors  acquire  no  lien,**  and  this  rule  pre- 
vails in  suits  to  set  aside  fraudulent  conveyances  made  by  the 
decedent;^  and,  accordingly,  in  such  suits  a  decree  is  rendered  for 


1.  Fitch  -'.  Smith,  lo  Paijje  (N.  Y.) 
9;  Webb  V.  Pell,  i  Paige  (N.  Y.)  564; 
Safford  f.  Douglas,  4  Edw.  Ch.(N.Y.) 
537,  holding  that  the  creditor  who 
first  has  the  subpoena  served  ac- 
quires a  priority  of  lien;  Myrick  v. 
Selden,  36  Barb._(N.  Y.)  15,  hold- 
ing that  the  lien'  is  created  at  the 
time  of  the  service  of  process  and 
injunction  upon  the  judgment  debtor, 
and  not  at  the  time  of  service  upon  his 
fraudulent  grantee;  Boynton  f.  Raw- 
son,  Clarke  Ch.  (N.  Y.)  584;  Holbrook 
V.  Ford,  153  111.  633;  McRary  v.  Fries, 
4  Jones  Eq,  (N.  Car. )  233;  Jones  v. 
Fayerweather,  46  N.  J.  Eq.  237;  Mil- 
ler V.  Sherry,  2  Wall.  (U.'S.)  237, 
holding  that  the  bill  operates  as  a  lis 
pendens  as  to  purchasers  from  a  fraud- 
ulent grantee  only  from  the  time  of 
the  service  of  process  upon  the 
grantee;  Suydam  v.  Beals,  4  McLean 
(U.  S.)  12. 

In  Tennessee,  "  it  is  the  filing  of  the 
bill  that  gives  the  lien,"  under  Code 
Tenn.,  §  4286,  providing  that  the  cred- 
itor shall  have  a  lien  '*  upon  property 
from  the  filing  of  his  bill."  House  v. 
Swanson,  7  Heisk.  (Tenn.)  32. 

Institution  of  Two  or  More  Suits  on 
the  Same  Day. — W-'here  two  or  more 
bills  are  filed  and  the  subpoenas  are 
served  on  the  same  day,  the  creditor 
who  has  a  subpoena  served  first  is 
entitled  to  priority,  and  the  court 
will  look  to  the  hour  and  minute. 
Saflfoi-d  V.  Douglas,  4  Edw.  Ch.  (N. 
Y.)  537,  wherein  M'Coun,  V.  Ch., 
after  referring  to  the  preference  aris- 
ing from  priority  in  point  oi  time, 
said:  "The  complainant  *  *  *  ob- 
tained it  in  this  instance  by  filing  his 
bill  and  serving  his  subpoena  a  few 
minutes  before  the  other  complain- 
ants." 

Bin  Brought  in  Behalf  of  All  Creditors. 
— The  authorities  are  in  conflict  upon 
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the  question  whether  or  not  the  cred- 
itor who  files  the  bill  is  entitled  to 
priority  of  payment,  where  he  files  the 
bill  in  behalf  of  himself  and  all  other 
creditors,  and,  but  for  the  form  of  his 
bill,  would  have  obtained  a  preference, 
lo  Jones  f.  Fayerweather,  46  N.J. 
Eq.  237,  it  was  held  that  the  complain- 
ants could  obtain  no  preference  over 
other  creditors,  because  the  form  of 
the  bill  excluded  the  idea  that  any 
creditor  or  any  class  of  creditors  were 
to  obtain  any  preference  over  the 
others.  But  see,  contra,  Green  v.  Gris- 
wold,  15  Civ.  Pro.  Rep.  (N.  Y.  Super. 
Ct.)  220,  17  N.  Y.  St.  Rep.  757. 

2.  Scott  V.  Ware,  64  Ala.  174;  Freed- 
man's  Sav.,  etc.,  Co.  v.  Earle,  no  U. 
S.  710;  Hancock  v.  Wooten,  107  N. 
Car.  9;  Finney  v.  Bennett,  2^  Gratt. 
(Va.)  365;  Huneke  v.  Dold  (N.  Mex. 
1893),  32  Pac.  Rep.  45. 

3.  Richardson  v.  Smallwood,  Jac. 
552;  Bethel  x>.  Stanhope,  Cro.  Eliz. 
810;  Shears  v.  Rogers,  3  B.  &  Ad. 
362,  23  E.  C.  L.  96;  Jackson  v.  Mc- 
Nabb,  39  Ark.  in,  citing  Clark  v. 
Shelton,  16  Ark.  479;  Chambers  x\ 
Sallie,  29  Ark.  407;  Birely  v.  Staley,  5 
Gill  &  J.  (Md.)  432;  Robinson  v. 
Stewart,  10  N.  Y.  189;  Lore  v. 
Dierkes,  16  Abb.  N.  Cas.  (N.  Y.  Su- 
per. Ct. )  47;  Brockman  x\  Bowman, 
I  Hill  Eq.  (S.  Car.)  338;  Vestal  v. 
Allen,  94  Ind.  26S;  Bottorff  v.  Covert, 
90  Ind.  508;  Willis  t'.  Thompson,  93 
Ind.  62;  Barton  v.  Bryant,  2  Ind.  189; 
Carr  v.  Huette,  73  Ind.  378,  citing 
Butler  V.  Jaffray,  12  Ind.  504;  Rains  v. 
Rainey,  11  Humph.  (Tenn.)  261,  citing 
Mosier  v.  Zimmerman,  5  Humph. 
(Tenn.)  62. 

But  see  the  dictum  of  Napton,  J.,  in 
George  v.  Williamson,  26  Mo.  190, 
that,  in  those  cases  where  a  creditor 
files  a  bill  in  equity  to  set  aside  a 
fraudulent  conveyance  made  by  a  de- 
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an  account  of  all  the  outstanding  and  unsatisfied  debts  of  the 
decedent,  which  decree  is  considered  as  being  in  favor  of  all  the 
creditors  of  the  estate,  and  as  authorizing  them  to  come  in  and 
present  their  claims.^ 


cedent,  "it  seems  to  be  the  better 
opinion  that  the  creditor  who  first  files 
his  bill  obtains  a  priority  and  is  enti- 
tled to  be  first  paid  from  the  proceeds 
of  the  sale,  if  a  sale  is  decreed."  Cit- 
ivg  U.  S.  Bank  v.  Burke,  4  Blackf. 
(Ind.)  141,  wherein  it  is  said,  "such  a 
bill,  the  instant  i^  is  filed,  becomes  a 
specific  lien,  and  the  creditor  who 
first  files  his  bill  obtains  a  priority 
and  preference  over  the  other  credi- 
tors as  a  reward  of  his  legal  dili- 
gence." 

But  tlie  latter  dictum  does  not  state 
the  rule  finally  announced  in  Indiana^ 
as  will  be  seen  upon  examination  of 
the  cases  from  that  state  hereinbefore 
cited. 

In  Pennsylvania,  the  court  sets 
aside  a  fraudulent  conveyance  made 
by  a  decedent  only  as  to  the  complain- 
ing creditors.  Qtiiescent  creditors,  if 
there  be  any,  cannot  take  advantage  of 
the  proceeding.  Fowler's  Appeal,  87 
Pa.  St.  449,  folloTuing  Shulze's  Appeal, 
I  Pa.  St.  251,  and  Tomb's  Appeal,  9 
Pa.  St.  61. 

1.  Pharis  •:'.  Leachman,  20  Ala.  662; 
Scott  t'.  Ware,  64  Ala.  174;  Vansyckle 
■V.  Richardson,  13  111.  171 ;  McDoug- 
ald  V.  Dougherty,  11  Ga.  570;  Brooks 
V.  Dent,  4  Md.  Ch.  473;  Gibson  v. 
McCormick,  10  Gill  &  J.  (Md.)  65; 
Thompson  v.  Brown,  4  Johns.  Ch.  (N. 
Y.)  619;  Dobson  v.  Simonton,  93  N. 
Car.  268;  Simmons  v.  Whitaker,  2 
Ired.  Eq.  (N.  Car.)  129;  Duerson  v. 
Alsop,  27  Gratt.  (Va.)  229;  Hurn  v. 
Keller,  79  Va.  415;  Ewing  t'.  Fergu- 
son, 33  Gratt.  ( Va. )  558 ;  Stephenson  v. 
Taverners,  9  Gratt.  (Va.)398;  Harvey 
T.  Steptoe,  17  Gratt.  (Va.)  289;  Old 
Dominion  Bank  v.  Allen,  76  Va.  200; 
Kent  V.  Cloyd;  30  Gratt.  (Va.)  555; 
Simmons  x\  Lvles,  27  Gratt.  (Va. )  922  ; 
Paxton  V.  Rich,  85  Va.  378. 

"  The  English  Practice,"  as  said  by 
Chancellor  Kent,  in  Thompson  v. 
Brown,  4  Johns.  Ch.  (N.  Y.)  619, 
"  seems  now  to  be  to  direct  the  master 

*  to  take  an  account  of  what  was  due  to 
the  plaintiff,  and  to  all  other  of  the 
creditors  of  the  testator  or  intestate, 

*  *  *  and  that  those  who  should  not 
come  in  and  prove  their  debts  by  a 
peremptory  time,  to  be  by  him   [the 


master]  fixed,  were  to  be  excluded 
from  the  benefit  of  the  decree ;  and 
that  those  persons  not  parties  to  the 
suit  who  sfiould  come  in  before  the 
master  to  prove  their  debts,  were,  be- 
fore they  should  be  admitted  creditors, 
to  contribute  tb  the  plaintiff  their  pro- 
portion of  the  expense  of  the  suit  to  be 
settled  by  the  master.'  "  Citijig  Yates 
V.  Hambly,  2  Atk.  363;  Jesus  College 
V.  Bloome,  3  Atk.  263  ;  Joseph  v.  Mott, 
Prec.  Ch.  79;  Darston  v.  Orford, 
Prec.  Ch.  188,  3  P.  Wms.  401;  Rob- 
inson V.  Tonge,  3  P.  Wms.  398 ;  Mor- 
rice  •?'.  Bank  of  England,  Cas.  temp. 
Talb.  218,  4  Bro.  P.  C.  287;  Smith 
V.  Stiles  Eyles,  2  Atk.  385 ;  Perry  v. 
Phelips,  10  Ves.  Jr.  34,  wherein  Lord 
Eldon  said  that  a  mere  decree  for  an 
account  on  demand  of  the  creditor, 
and  of  the  assets  in  the  hands  of  the 
executor,  with  a  mere  direction  for 
payment  out  of  the  result  of  that  ac- 
count, would  not  prevent  the  executor 
from  paying  a  judgment;  Martin  x;. 
Martin,  i  Ves.  211,  wherein  it  was  said 
that  the  constant  course  of  the  court 
on  a  decree  for  sale  in  satisfaction  of  a 
joint  creditor,  not  only  in  case  where 
it  was  on  behalf  of  himself  and  others, 
but  even  where  the  bill  was  for  the 
satisfaction  of  his  own  particular  debt, 
was  to  direct  an  account  of  all  the  bond 
debts  of  the  ancestors,  with  liberty  to 
the  creditors  to  come  in  for  a  satisfac- 
tion, thereby  settling  the  rule  that  in  a 
suit  against  the  lieir  it  inures  for  the 
benefit  of  all  the  creditors  against  the 
heir,  and  throws  the  entire  distribution 
of  the  assets  of  the  heir  into  the  court; 
Douglas  V.  Clay,  cited  in  Perry  v. 
Phelips,  10  Ves.  Jr.  40;  Brooks  v. 
Reynolds,  i  Bro.  C.  C.  183;  Goate  v. 
Fryer,  2  Cox  201 ;  Ilardcastle  v.  Chet- 
tle,  4  Bro.  C.  C.  163  ;  Rush  v.  Higgs,  4 
Ves.  Jr.  638;  Paxton  v.  Douglas,  8 
Ves.  Jr.  520,  wherein  Lord  Eldon  said 
that  it  was  well  settled  that  a  decree 
for  administration  of  assets  was  a  de- 
cree in  the  nature  of  a  judgment  for  all 
creditors;  Largan  -'.  Bowen,  i  Sch.  & 
Lef.  296,  wherein  Lord  Redesdale  said 
that  if  a  creditor  at  law  could  obtain 
judgment  before  a  decree,  he  would 
have  obtained  a  priority,  and  that 
chancery  would  not  restrain  creditors 
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Although  other  creditors  tlian  the  complainants  are  permitted 
to  come  in  under  a  general  decree,  yet  it  is  the  better  practice  to 
incorporate  into  the  decree  an  express  provision  for  the  pre- 
sentation of  claims  by  other  creditors.*  But  each  creditor,  where 
the  fund  is  not  sufficient  to  pay  all  the  creditors,  is  allowed  to 


at  law  against  executors  merely  on  a 
bill  filed  by  other  creditors,  but  that 
upon  a  decree  being  obtained,  the 
court  would  proceed  on  the  ground 
that  the  decree  was  a  judgment  in 
favor  of  all  the  creditors,  and  that  all 
ought  to  be  paid  according  to  their 
priorities  as  they  then  stood ;  Gilpin 
7'  Southampton,  i8  Ves.  Jr.  469, 
wherein  Lord  Eldon  said  that  such 
suits  were  generally  by  the  executor  in 
the  name  of  a  creditor,  and  that  the  ob- 
ject was  to  give  a  judgment  to  all  the 
creditors,  and  to  secure  a  distribution 
of  the  assets  without  preference  to  any; 
and  Brady  v.  Sheil,  i  Campb.  148, 
wherein  Sir  James  Mansfield  said  that 
a  creditor  of  a  deceased  insolvent 
might  always  be  compelled,  through 
the  medium  of  a  court  of  equity,  to 
take  an  equal  distribution  of  the  assets 
without  preference  to  any,  and  that  it 
was  only  necessary  for  a  friendly  bill 
to  be  filed  against  the  executor  to  ac- 
count, and  that  after  the  decree  the 
chancellor  would  enjoin  any  of  the 
creditors  from  proceeding  at  law. 

1.  Marsh  v.  Burroughs,  i  Woods 
(U.  S.)  463,  wherein  it  is  said  to  be 
necessary  to  frame  the  decree  in  such  a 
manner  that  all  the  creditors  may  be 
brought  in  for  their  distributive  share, 
the  suit  being  by  creditors  of  a  corpora- 
tion; Marble  CityLand,etc.,Co.t'.Gold- 
en  (Ala.  1895),  ^7  So.  Rep.  935,  where- 
in an  instruction  to  the  registrar  not 
to  advertise  for  other  creditors  to 
come  in  and  present  their  claims, 
merely  because  other  creditors  failed 
to  join  the  complainant  in  the  suit, 
was  considered  of  doubtful  propri- 
ety. 

See  also  Hallett  v.  Hallett,  2  Paige 
(N.  Y.)  15,  wherein  Chancellor  Wal- 
worth said  that  in  the  case  of  creditors 
of  an  insolvent  estate,  all  the  parties 
interested  in  the  fund  must  in  general 
be  brought  before  the  court,  so  that 
there  may  be  but  one  account  and  one 
decree  settling  the  rights  of  all.  He 
further  says  :  "  In  these  cases,  to  rem- 
edy the  practical  inconvenience  of 
making  a  great  number  of  parties  to  the 
suit,  and  compelling  those  to   litigate 


who  might  otherwise  make  no  claim  up- 
on the  defendants  or  the  fund  in  their 
hands,  a  method  has  been  devised  of 
permitting  the  complainants  to  prose- 
cute in  behalf  of  themselves  and  all 
others  standing  in  the  same  situation 
who  may  afterwards  elect  to  come  in 
and  claim  as  parties  to  the  suit,  and 
bear  their  proportion  of  the  expenses  of 
the  litigation.  If  such  parties  neglect  to 
come  in  under  the  decree  after  a  rea- 
sonable notice  to  them  for  that  purpose, 
the  fund  will  be  distributed  without 
reference  to  any  unliquidated  or  un- 
settled claims  which  they  might  have 
had  upon  the  same.  But  if  the  rights  of 
such  absent  parties  are  known  and  as- 
certained by  the  proceedings  in  the 
suit,  provision  will  be  made  for  them 
in  the  decree.  *  *  *  In  either  case  the 
court  will  protect  the  defendants 
against  any  further  litigation  in  re- 
spect to  the  fund."  Citing  Anony- 
mous, 9  Price  210,  and  Farrell  v. 
Smith,  2  B.  &  B.  342.  It  is  to  be  noted 
that,  although  the  case  from  which  the 
foregoing  language  is  quoted  was  a 
suit  by  legatees,  yet  the  rule  was  laid 
down  as  belonging  equally  well  to 
suits  by  creditors. 

See  further  Williamson  v.  Wilson,  i 
Bland  (Md.)  440,  wherein  Bland,  Ch., 
says:  "It  is  indispensably  necessary, 
before  any  distribution  can  be  made,  or 
satisfaction  awarded  to  any  of  the  cred- 
itors, that  they  should  be  called  on  by 
publication  in  some  newspaper  or  other 
public  notice,  to  file  the  vouchers  of 
their  claims  in  the  chancery  office,  on 
or  before  a  specified  day,  most  com- 
monly four  months  after  the  day  of  the 
first  publication ;  but  a  shorter  period 
may  be  limited  where  the  fimds  are 
small,  or  the  transactions  appear  to  be 
but  little  dispersed.  After  the  time  al- 
lowed to  the  creditors  for  bringing 
in  their  claims  has  expired,  the 
auditor,  at  the  instance  of  any  one 
concerned,  may  make  and  report  an 
account  distributing  the  whole  of  the 
funds  in  full  satisfaction,  or  in  duo 
proportion  among  the  creditors,  giv- 
ing a  preference  to  those  who  ma/ 
appear  to  be  entitled  to  it." 
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dispute  the  claim  of  any  other  person  claiming  to  be  a  creditor.* 
d.  Payment  of  Debts  according  to  Dignity. — Where 
more  than  one  creditor  is  entitled  to  payment  each  claim  is  paid 
according  to  its  dignity,  and  where  there  are  several  creditors, 
each  having  claims  in  the  same  class^  a  ratable  distribution  is 
made  among  them  ;^  and  the  rights  of  creditors  having  liens  by 
judgment,  mortgage,  or  otherwise,  are  not  disturbed.* 


1.  Wordsworth  v.  Davis,  75  N.  Car. 
159;  Overman  ik  Grier,  70  N.  Car.  693  ; 
O'Brien  v.  Browning,  11  Hun  (N.  Y.) 
179;  Kanawha  Valley  f.  Wilson,  25  W. 
Va.  242. 

And  any  creditor  has  a  right  to  plead 
the  statute  of  limitations  as  a  bar  to 
the  claims  of  the  other  creditors.  Wil- 
liamson V.  Wilson,  I  Bland  (Md.) 
434;  Strike's  Case,  i  Bland  (Md.)  57; 
Wordsworth  v.  Davis,  75  N.  Car.  159. 
See  also  Darrington  v.  Borland,  3 
Port.  (Ala.)  9,  in  support  of  the  right 
to  urge  the  statute  of  limitations 
against  a  demand  presented  to  the 
master. 

2.  Birely  v.  Staley,  5  Gill  &  J.  (Md.) 
432,  holding  that  in  a  suit  to  set  aside 
a  fraudulent  conveyance  made  by  a 
decedent,  the  fund  will  be  distributed 
according  to  the  priorities  as  they  ex- 
isted at  the  time  of  the  debtor's  death, 
and  that  all  creditors  who  had  not  re- 
covered judgments  in  the  lifetime  of 
the  debtor  are  entitled  to  come  in 
fart  passu. 

Bustard  v.  Dabney,  4  Ohio  68,  hold- 
ing that  after  the  death  of  the  debtor 
no  lien  can  be  acquired  by  filing  a 
creditors'  bill,  and  that  the  creditors 
must  be  paid  pro  rata,  the  only  priv- 
ileged debts  being  those  contracted  in 
the  last  sickness  of  the  decedent  and 
for  funeral  charges ;  Robinson  v. 
Allen,  85  Va.  721,  holding  that  the 
debts  should  be  paid  in  the  order  of 
their  dignity  and  not  pari  passu. 

3.  Morsell  t;.  Washington  First  Nat. 
Bank,  91  U.  S.  357,  holding  that,  al- 
though a  creditor  filing  a  bill  to  sub- 
ject a  residuary  trust  acquires  a  lien, 
yet  his  judgment  must  be  postponed 
to  debts  secured  by  other  deeds  of 
trust  made  before  the  filing  of  the  bill, 
but  subsequently  to  the  rendition  of 
the  complainant's  judgment.  Cited  in 
Freedman's  Sav.,  etc.,  Co.  v.  Earle, 
no  U.  S.  710  ;  Bank  of  Mutual 
Redemption  v.  Sturgis,  9  Bosw.  (N. 
Y.)66o,   holding  that   the   institution 

_  of   a  creditors'    suit   in  behalf   of    the 
complainants  and  all  other  creditors. 


and  the  appointment  of  a  receiver,  do 
not  defeat  a  lien  by  attachment  which 
another  creditor  had  previously  ac- 
quired. 

See  further  Thompson  v.  Brown,  4 
Johns.  Ch.  (N.  Y.)  619,  wherein  Chan- 
cellor Kent  says  that  a  creditor  who 
does  not  choose  to  come  in  under  the 
decree  is  not  obliged  to  give  up  his 
legal  preference  as  a  specialty  creditor 
over  a  simple  contract  creditor  in  re- 
spect to  his  claim  upon  the  legal  as- 
sets ;  and  Nussbaum  v.  Price,  80  Ga. 
205,  holding  that  where  the  bill  seeks 
to  set  aside  a  fraudulent  conveyance  of 
chattels  and  makes  attaching  creditors 
parties  defendant,  it  is  error  to  decree 
that  such_  attaching  creditors  should 
have  their  attachment  merged  in  and 
tried  with  the  creditors'  bill,  since  they 
can  be  heard  and  theirrights.be  pro- 
tected as  parties  defendant  to  the  cred- 
itors' bill. 

Decree  Recognizing  Rights  of  Mort- 
gagee.— In  a  suit  by  a  judgment  cred- 
itor to  subject  to  the  payment  of  his 
judgment  the  interest  of  the  mort- 
gagor in  the  mortgaged  premises,  a 
decree  recognizing  the  rights  of  the 
mortgagee  to  be  paramoiuit  to  those 
of  the  plaintiff  cannot  be  ol>jected  to 
by  the  mortgagee,  because  the  court 
established  the  judgment  as  a  lien  upon 
the  premises.  Dunton  v.  McCook 
(Iowa,  1895),  61  N.  W.  Rep.  977. 

Rights  of  Other  Judgment  Creditors. — 
In  Scouton  v.  Bender,  3  How.  Pr.  (N. 
Y.  Supreme  Ct.)  185,  the  premises 
fraudulently  conveyed  had  been  sold 
by  a  receiver,  and  the  court  was  asked 
for  instructions  regarding  the  distribu- 
tion of  the  fund.  It  was  held  that  the 
complainant  who  had  obtained  the 
earliest  judgment  was  entitled  to  be  first 
paid,  but  that  a  creditor,  not  a  party 
complainant,  who  had  recovered  a 
judgment  prior  in  date  to  any  of  the 
judgments  of  the  complainants,  was 
not  entitled  to  payment,  the  court  say- 
ing with  regard  to  this  creditor:  "  He 
has  not  lost  the  lien  of  his  judgment; 
no  decree  of  a  court  of  chancery  can 


612 


Volume  V. 


The  Decree. 


CREDITORS'  BILLS. 


Interruption  of  Suits. 


G.  Interruption  of  Other  Suits. — In  suits  inter  vivos,  where  the 
bill  is  such  as  a  creditor  may  maintain  in  his  own  behalf  alone, 
there  is  no  objection  to  the  pendency  at  the  same  time  of  several 


overreach  it.  He  may  issue  his  execu- 
tion and  sell  the  interest  of  the  judg- 
ment debtor,  as  it  existed  when  his  lien 
attached,  and  that  sale  will  overthrow 
and  subvert  all  titles  derived  under 
judo:ments  or  decrees  of  a  junior  date." 
To  the  same  effect  as  this  latter  case 
is  White's  Bank  v.  Farthing;,  loi  N.Y. 
34.|.,  I  N.  Y.  St.  Rep.  15,  holding  that 
if  the  complainant  svicceeds  in  estab- 
lishing the  fraud,  "it  will  be  entitled 
to  a  judgment  setting  aside  the  con- 
veyances simply,  in  which  case  it  can 
proceed  to  enforce  its  judgment  by  a 
sale  of  the  land  on  execution  vmembar- 
rassed  by  the  cloud  created,  or  the 
court  may  proceed  further  and  compel 
the  fraudulent  grantees  to  convey  the 
lands  to  a  receiver  to  be  sold  to  satisfy 
the  plaintiff's  judgment,"  and  that 
judgments  recovered  by  other  credit- 
ors, prior  to  the  institution  of  the  ac- 
tion, "will  in  no  way  be  affected,  which- 
ever form  the  judgment  *  *  *  may 
take.  If  it  simply  sets  aside  the  fraudu- 
lent conveyances,  the  land  will  remain 
charged  with  the  liens  of  the  several 
judgments  in  the  order  of  their  docket- 
ing, and  the  proceedings  to  enforce 
them  will  be  regulated  by  statute.  If 
it  goes  further,  and  appoints  a  receiver 
and  directs  a  conveyance  to  him,  a 
purchaser  under  the  receiver's  sale  will 
take  title  as  of  the  time  of  the  debtor's 
conveyance  to  the  receiver,  subject, 
however,  to  the  judgments  in  favor  of" 
other  creditors.  Citing  Chautauqua 
County  Bank  v.  Risley,  19  N.  Y.  369, 
in  which  case  a  sale  of  the  premises 
fraudulently  conveyed  was  made  by  a 
receiver  under  a  decree  vacating  the 
fraudulent  conveyance,  and  subse- 
quently to  the  receiver's  sale  the  prem- 
ises were  sold  under  an  execution 
issued  upon  a  judgment^which  was  re- 
covered before  the  filing  of  the  credit- 
ors' bill,  but  after  the  rendition  of  the 
judgment  upon  which  the  bill  was 
founded.  It  was  held  that  by  the  de- 
cree in  chancery  annulling  the  fraudu- 
lent conveyance,  and  by  the  receiver's 
sale  and  conveyance,  the  purchaser  at 
the  receiver's  sale  "acquired  a  title  to 
the  premises  in  question  subject  to  the 
lien  of  the  judgments  docketed  prior 
to  the  commencement  of  that  suit  in 
favor  of  persons  not  parties  thereto;" 


and  that  the  purchaser  at  the  execu- 
tion sale  was  entitled  to  recover  the 
premises.  The  mistake  made  in  this 
case,  as  pointed  out  by  Bockes,  J.,  in 
Union  Nat.  Bank  v.  Warner,  12  Hun 
(N.  Y.)  306,  was  a  sale  by  the  receiver 
instead  of  merely  vacating  the  fraudu- 
lent conveyance  and  selling  the  prem- 
ises under  an  execution. 

See  also  Mathews  v.  Mobile  Mut. 
Ins.  Co.,  75  Ala.  88,  wherein  Brickell, 
C.  J.,  says:  "The  lien,  so  long  as  the 
creditor  keeps  it  alive  by  the  regular 
issue  and  delivery  of  executions  to  the 
sheriff,  cannot  be  defeated  or  impaired 
by  the  activity  of  creditors  acquiring 
a  junior  lien;  nor  is  it  lost  by  mere 
passiveness — by  mere  neglect  to  force 
a  levy  and  sale;  there  must  be  cul- 
pable laches  or  fraud  upon  the  part 
of  the  creditor  to  work  its  loss," 
citi7iff 'Wood  V.  Gary,  5  Ala.  43,  John- 
soo  V.  Williams,  8  Ala.  529,  Turner 
V.  Lawrence,  11  Ala.  426,  DeVen- 
dell  V.  Doe,  27  Ala.  156,  Dargan  v. 
Waring,  11  Ala.  988,  and  Scouton  v. 
Bender,  3  How.  Pr.  (N.  Y.  Supreme 
Ct.)  185. 

But  see,  contra,  Boyle  v.  Maroney, 
73  Iowa  70,  wherein  it  is  said  to  be  "  the 
settled  rule  that  when  a  junior  judg- 
ment creditor  first  institutes  proceed- 
ings to  uncover  the  property  which 
the  debtor  has  fraudulently  conveyed 
away,  he  takes  priority  over  the 
senior,"  citing  Bridgman  t'.  McKis- 
sick,  15  Iowa  260,  and  Howland  v. 
Knox,  59  Iowa  46;  and  Rappleye  v. 
International  Bank,  93  111.  396,  wherein 
it  was  determined  by  a  divided  court 
that  a  junior  judgment  creditor,  by  in- 
stituting a  suit  to  set  aside  a  fraudulent 
deed  of  trust,  acquired  a  lien,  and 
that  upon  the  release  of  the  deed  of 
trust  by  the  trustee,  the  junior  judg- 
ment creditor  was  entitled  to  an  in- 
junction to  restrain  the  sale  of  the 
premises  under  an  execution  issued 
upon  the  senior  judgment,  the  last- 
mentioned  case  being  cited  in  How- 
land  V.  Knox,  59  Iowa  46,  as  opposed 
to  Chautauqua  County  Bank  f.  Risley, 
19  N.  Y.  369. 

In  McCalmont  v.  Lawrence,  i 
Blatchf.  (U.  S.)  232,  it  was  held  that 
the  creditor  who  first  institutes  a  suit 
in  chancery  to  avoid  a  fraudulent  con- 
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bills  brought  by  different  creditors  in  pursuit  of  the  same  fund.^ 
Suits  by  Creditors  of  Decedents. — The  settled  rule  in  respect  to  a  cred- 
itors' bill  for  the  administration  of  the  assets  of  a  decedent  is 
that,  when  a  decree  is  made  for  an  account  of  the  outstandiner 
debts,  the  court  will,  by  injunction,  interpose  and  prevent  pro- 


veyance  is  entitled  to  relief  without  re- 
gard to  other  creditors  standing  in  the 
same  right,  but  who  have  not  made 
themselves  parties  with  him;  and  a 
purchaser  from  a  receiver  of  the  prem- 
ises fraudulently  conveyed  was  com- 
pelled to  accept  the  title  offered  to  him, 
notwithstanding  that  there  were  judg- 
ments subsequent  in  date  to  the  fraud- 
ulent conveyance  and  to  the  complain- 
ant's jvidrmcnt. 

Effect  of  Judgment  Becoming  Dormant 
pending  Suit. — The  lien  acquired  by  a 
creditors'  bill  is  not  lost  by  reason  of 
the  judgment,  upon  which  the  bill  is 
founded,  becoming  dormant  during 
the  pendency  of  the  bill,  because  of 
failure  to  issue  executions.  Cincin- 
nati V.  Hafer,  49  Ohio  St.  60,  citing 
Dempsey  v.  Bush,  18  Ohio  St.  376, 
wherein  it  was  determined  that  a 
judgment  creditor  who,  while  his  judg- 
ment was  alive,  was  made  a  party 
to  an  action  to  subject  mortgaged  land 
to  sale,  and  to  ascertain  and  marshal 
liens  thereon,  did  not  lose  his  right  to 
share  in  the  distribution  of  the  money 
arising  from  the  sale  by  the  fact  that 
his  judgment  became  dormant  pend- 
ing the  action ;  which  last-cited  case 
was  approved  in  Lawrence  v.  Belger, 
31  Ohio  St.  175. 

1.  Barger  v.  Buckland,  28  Gratt. 
(Va.)  850,  which  was  a  suit  to  set  aside 
a  fraudulent  conveyance,  cititiff  Clai- 
borne V.  Gross,  7  Leigh  (Va.)  331,  and 
Monroe     v.     Lewald,     107    N.     Car. 

Consolidation  of  Suits. — In  Monroe  v. 
Lewald,  107  N.  Car.  655,  it  was  held 
that  when  several  creditors'  bills  are 
brought  and  a  receiver  is  appointed  in 
one  proceeding,  of  property  which  is 
the  subject  of  the  other  suits,  it  is 
proper  to  order  the  proceedings  to  be 
consolidated,  but  that  the  covirt  should 
preserve  the  respective  priorities  or 
preferences  of  the  various  litigants. 

But  see  Barger  v.  Buckland,  28 
Gratt.  (Va.)  850,  wherein-  it  was 
doubted  whether  such  suits  should  be 
consolidated  without  the  consent  of 
the  complainants. 

Stay  of  Other  Proceedings  by  Com- 
plainant. —  In     Durant      v.     Pierson 


(Supreme  Ct.),  33  N.  Y.  St,  Rep.  207, 
which  was  a  suit  to  set  aside  a  fraudu- 
lent conveyance,  the  court  refused  to 
stay  proceedings  in  another  state 
whereby  the  plaintiif  was  attempting 
to  collect  his  debt  out  of  real  estate 
that  had  been  devised  to  the  defend- 
ant, saying:  "It  has  generally  been  a 
matter  of  comity  that  the  courts  of  one 
state  should  not,  even  by  injunction, 
restrain  actions  commenced  in  another. 
For  it  has  been  well  said  that  were 
this  to  be  done,  the  court  of  the  other 
state  might  retaliate  and  enjoin  the 
injunction  action."  Distinguishi^ig 
Bowers  v.  Durant,  43  Hun  (N.  Y.) 
348,  6  N.  Y.  St.  Rep.  535,  wherein  the 
parties  had  entered  into  an  agreement 
and  an  injunction  was  granted  by  con- 
sent. 

In  Massachusetts,  where  it  is  permis- 
sible to  bring  a  bill  to  subject  property 
of  the  debtor  which  cannot  be  attached 
or  taken  on  execution  at  law  without 
first  reducing  the  debt  to  a  judgment, 
the  bill  should  not  be  dismissed  be- 
cause of  the  pendency  of  an  action  at 
law  previously  instituted,  but  the 
complainant  should  be  permitted  to 
elect  which  suit  he  will  proceed  with  ; 
and  where  the  pendency  of  the  prior 
action  at  law  appears  on  the  bill,  a  de- 
murrer thereto  should  be  sustained 
unless  the  complainant  elects  to  dis- 
continue the  action  at  law.  Sandford 
V.  Wright,  164  Mass.  85. 

In  Mississippi,  where  creditors  at 
large  are  permitted  to  file  bills  to  set 
aside  fraudulent  conveyances,  the 
pendency  of  proceedings  at  law  for 
the  recovery  of  the  debt  which  is  the 
foundation  of  the  bill,  does  not  pre- 
clude the  creditor  from  prosecuting 
the  bill.  Anderson  r.  Newman,  60 
Miss.  532,  citing  Speight  v.  Porter,  26 
Miss.  286,  and  Payne  v.  Harrell,  40 
Miss.  498,  which  were  not  creditors' 
bills,  but  which  stated  the  rule  to 
be  that  a  party  will  be  allowed  to 
sue  at  law  and  in  eqviity  at  the 
same  time,  for  the  same  debt,  "where 
the  one  remedy  is  in  retn  and  the 
other  in  pe7'sonam,  as  in  cases  of 
debts  secured  by  a  mortgage  or 
pledge." 
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ceedings  by  other  creditors  by  bill  or  otherwise* 

But,  until  a  decree  for  an  accounting  and  distribution  of  the 
assets  has  been  tnade,  another  creditor  may  file  a  bill,  and  the 
decree  may  be  made  in  the  cause  which  is  first  ripe.* 


1.  Paxton  V.  Douglas,  8  Ves.  Jr. 
520;  Gilpin  V.  Southampton,  18  Ves. 
Jr.  469;  Neve  v.  Weston,  3  Atk.  557; 
Brooks  V.  Reynolds,  i  Bro.  C.  C.  183; 
Kenyon  v  Worthington,  2  Dick.  668; 
Goate  V.  Fryer,  2  Cox  201,  3  Bro.  C.  C. 
23;  Hardcastle  r.  Ciiettle,  4  Bro.  C.  C. 
163  ;  Terrewest  v.  Featherby,  2  Meriv. 
480;  Clarke  v.  Ormonde,  4  Cond.  Ch. 
Rep.  47 ;  Lord  v.  Wormleighton,  4 
Cond.  Ch.  Rep.  67;  Fielden  r-.  Fiel- 
den,  I  Cond.  Ch.  Rep.  128;  Drewry 
v.  Thacker,  3  Swanst.  548;  Martin  v. 
Martin,  i  Ves.  211;  Farnham  v.  Bur- 
roughs, I  Dick.  63  ;  Morrice  v.  Bank  of 
England,  Cas.  temp.  Talb.  218,  4  Bro. 
P.  C.  287;  Jackson  v.  Leaf,  i  Jac.  & 
W.  229,  in  which  last  case  Lord  Chan- 
cellor Eldon  says:  "If  one  creditor 
iiles  a  bill  in  this  court,  and  afterwards 
another  files  a  bill,  and  the  executor  an- 
swers the  second  directly  and  a  decree 
is  obtained,  then  it  is  competent  for  tlie 
executor  himself  to  restrain  the  first 
from  proceeding;  and  the  course  has 
lately  been,  when  a  creditor  is  thus 
stopped,  to  pay  him  the  costs  that  he 
has  incurred  prior  to  his  having  notice 
of  the  decree.  I  take  the  rule  to  be 
universal." 

Bland,  Ch.,  in  Hammond  v.  Ham- 
mond, 2  Bland  (Md.)  362,  says:  "The 
principle  upon  which  an  injunction 
rests  in  such  cases  is  that,  substan- 
tially, a  bill  by  a  creditor,  in  behalf  of 
himself  and  all  others,  or  a  suit  by  any 
one,  in  which  all  the  creditors  may  be 
represented  and  allowed  to  come  in  to 
obtain  satisfaction,  is  considered  as 
making  all  of  them  parties  to  it,  and 
that  the  decree  is  in  the  nature  of  a 
judgment  for  them  all ;  and,  therefore, 
the  court,  to  prevent  difficulty,  confu- 
sion and  injustice,  and  to  sustain  its 
jurisdiction,  thus  assumed,  over  the  ad- 
ministration of  the  estate,  will  never 
permit  another  suit  to  be  instituted 
for  the  same  object,  with  the  same  par- 
ties, and  directed  to  the  same  relief." 


See  further,  in  support  of  this  doc- 
trine, the  following  cases :  Brooks  v. 
Dent,  4  Md.  Ch.  473,  r///«^  Thompson 
V.  Brown,  4  Johns.  Ch.  (N.  Y.)  619; 
Brooks  V.  Gibbons,  4  Paige  (N.  Y.) 
374;  Dobson  V.  Simonton,  93  N.  Car. 
2(3^, per  Merriman,  J. ;  Paxton  i<.  Rich, 
85  Va.  378;  Finney  v.  Bennett,  27 
Gratt.  (Va.)  365;  Harvey  t'.  Steptoe, 
17  Gratt.  (Va.)  289,  cithur  Steph- 
enson V.  Taverners,  9  Gratt.  (Va.) 
398;  Laidley  v.  Kline,  23  W.  Va. 
565- 

Enjoining  Actions  at  Law. — This  doc- 
trine extends  not  only  to  the  preven- 
tion of  other  creditors'  bills  being  filed, 
but  also  to  the  arrest  and  abatement 
of  suits  at  law.  Martin  v.  Martin,  i 
Ves.  211;  Farnham  v.  Burroughs, 
Dick.  63 ;  Douglass  v.  Clay,  i  Dick. 
393 ;  Kenyon  v.  Worthington,  2  Dick. 
668;  Brooks  v.  Reynolds,  i  Bro.  C.  C. 
183,  2  Dick.  603;  Clarke  v.  Ormonde, 
4  Cond.  Ch.  Rep.  54 ;  Perry  v.  Phelips, 
10  Ves.  Jr.  40;  Hammond  v.  Ham- 
mond, 2  Bland  (Md.)  306;  Brooks  v. 
Gibbons,  4  Paige  (N.  Y.)  374;  Saun- 
ders V.  Griggs,  81  Va.  506;  Simmons 
V.  Whitaker",  2  Ired.  Eq.  (N.  Car.) 
129. 

2.  Per  Lord  Chancellor  Eldon  in 
Perry  v.  Phelips,  10  Ves.  Jr.  34,  citimr 
Douglass  t\  Clay,  i  Dick.  393;  Brooks 
V.  Reynolds,  i  i3ro.  C.  C.  183;  Ken- 
yon V.  Worthington,  2  Dick.  668,  and 
Martin  v.  Martin,  i  Ves.  211. 

Per  Wigram,  V.  Ch.,  in  Woodgate 
V.  Field,  2  Hare  211,  citing  Sterndale 
V.  Hankinson,  i  Sim.  393;  Taylor  7'. 
Buchan,  r6  Ga.  541,  per  Benning,  J. ; 
Innes  v.  Lansing,  7  Paige  (N.  Y.) 
583;  Robinson  v.  Allen,  85  Va.  721; 
Stephenson  v.  Taverners,  9  Gratt. 
(Va. )  398,  citing  Ross  v.  Crary,  i 
Paige  (N.  Y.)  417,  and  Jackson  v. 
Leaf,  I  Jac.  &  W.  229. 

See  further,  upon  this  question,  ar- 
ticles Another  Suit  Pending; 
Consolidation  of  Suits. 
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L  Nature  of  the  Action,  6i6. 
n.  Form  of  Action,  6i6. 
III.  The  Declaration  or  Complaint,  617. 
»  rv.  The  Plea  OR  Answer,  618. 

1.  Pleas  171  Bar  of  the  Actmt,  6i8. 

a.  The  General  Issue,  6i8. 

b.  Special  Pleas,  619. 

2.  Pleas  Instijfficient  in  Bar,  620. 

a.  Condofiation  of  Erring  Spouse"  s  Offense,  620. 

b.  Decree  of  Divorce,  620. 

c.  Consent  or  Resistance  to  the  Seduction,  620. 

d.  Misconduct  of  the  Plaintiff  Other  tha7i  Colltision 

or  Cottnivance,  620. 

e.  Misccllaneoiis,  621. 

3.  Pleas  in  Mitigation  of  Dainages,  621. 

I.  Nature  of  the  Action. — Criminal  conversation  was,  at  com- 
mon law,  adultery  with  a  married  woman,  considered  as  an  injury 
to  the  husband,  entitling  him  to  a  civil  action  against  the  seducer 
for  damages.^  The  action  was  abolished  in  England  by  the 
Divorce  Act  of  1857,  and  a  substituted  remedy  given.^ 

II.  Form  of  Action. — At  common  law,  an  action  in  trespass  vi 
et  arniis  was  the  usual  form  of  remedy  by  a  husband  for  the 
seduction  of  his  wife,  for  the  supposed  reason  that  a  wife  could  not 
give  her  consent,  and  force  was,  in  consequence,  implied.^  But 
it  has  been  the  practice  to  bring  trespass  or  case  indiscriminately, 

1.  3  Blackstone  Com.  139.  tery,   his    petition    being  limited  to  a 
The  Gist  of  the  Action  is  tKe  loss  of    claim    for    damages.     Lush's   Law   of 

the  comfort  and  society  of    the  plain-  Husband  and  Wife  6-9. 

tiff's  wife,  not  the  loss  of  her  service,  And  damages  may  be  claimed  by  the 

and  property  acts   relating  to  married  husband  with  or  without  a    claim    for 

women  have    not    repealed    the    com-  divorce.     Crawley's  Law  of   Husband 

mon-law  right  of  the  husband  to  main-  and  Wife  39. 

tain  the  action.     Cross  v.  Grant,  62  N.  3.   Woodward   v.  Walton,   2  B.  &  P. 

H.  675.  N.   R.  476;    Guy  t'.   Livesey,  Cro.  Jac. 

2.  The  Divorce  Act  provided  that  501;  Parker  r'.  Bailey,  4  D.  &R.'2i5, 
the  husband  might  petition  in  the  16  E.  C.  L.  195;  i  Saunders  on  Pldg. 
divorce  court  in  case  of  his  wife's  adul-  and    Ev.  (5th  Am.  ed.)  875. 
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on  the  ground  that  the  party  aggrieved  might  waive  all  damages 
resulting  from  the  trespass,  and  bring  action  only  for  the  conse- 
quential damage.^ 

III.  The  DECLAEATION  or  Complaint— Essential  Elements.  —  The 
declaration  must  explicitly  aver  the  relationship  of  husband  and 
wife  between  the  plaintiff  and  the  seduced  spouse  at  the  time 
of  the  seduction,  and  defendant's  criminal  conversation  with  such 
spouse.* 

What  may  Be  Pleaded. — The  plaintiff  may  allege  and  prove,  in 
aggravation  of  damages,  all  facts  showing  happy  domestic  rela- 
tions existing  before  the  alleged  seduction,  with  the  change  pro- 
duced by  defendant's  act.*  The  declaration,  however,  does  not 
put  the  defendant's  general  character  in  issue.* 

What  need  Not  Be  Averred. — The  declaration  need  not  aver  the 
means  used,^  nor  that  the  defendant  knew  the  woman  to  be  the 
wife  of  the  plaintiff.^ 

Particularity  of  Ayerment  as  to  Time  and  Place.  —  The  action  being 
transitory,  place  is  not  of  the  essence  of  it,  need  not  be  alleged, 
and  if  alleged  the  averment  is  treated  as  formal  merely,  and  it 
need  not  be  proved. '^ 


1.  Chamberlain  -'.  Hazelwood,  5  M. 
&  W.  515;  Woodward  v.  Walton,  2  B. 
&  P.  N.  R.  476;  Parker  v.  Bailey,  4  D. 
&  R.  215,  16  E.  C.  L.  195;  Guy  v. 
Livesey,  Cro.  Jac.  501 ;  Haney  v.  Town- 
send,  1  McCord  (S'.  Car.)  207;  Van 
Vacter  v.  McKillip,  7  Blackf.  (Ind.) 
578;  Reeve's  Domestic  Relations  64; 
I  Saunders  on  Pldg.  and  Ev.  (5th 
Am.  ed.)  875. 

And  case  is  said  to  be  advisable  where 
the  defendant  has  been  guilty  of  har- 
boring plaintiif 's  wife,  i  Saunders  on 
Pldg.  and  Ev.  (5th  Am.  ed.)  874. 

Abatement. — As  an  action  for  cri7u. 
con.  is  a  personal  action  the  common- 
law  rule  is  that  it  abates  by  the  death  of 
the  defendant.  Clarke  "'.  McClelland, 
9  Pa.  St.  12S. 

The  changes  in  the  code  of  Alabama 
do  not  affect  this  particular  action. 
Garrison  f.  Burden,  40  Ala.  513  ;  Cox 
V.  Whitfield,  18  Ala.  739. 

2.  Perry  v.  Lovejoy,  49  Mich.  529. 
To  support  the  declaration  there  must 

be  proof  of  an  actual  marriage  as  dis- 
tinguished from  proof  by  cohabitation, 
reputation,  and  other  circumstances 
from  which  a  marriage  may  be  inferred. 
Birt  V.  Barlow,  Doug.  171  ;  Morris  v. 
Miller,  4  Burr.  2057  ;  State  v.  Annice, 
N.  Chip.  (Vt.)  19;  Ilutchins  -r'.  Kim- 
mell,  31  Mich.  126;  States.  Winklej', 
14  N.  H.  480;  People  v.  Anderson,  26 
Cal.  129;    Burns  v.  Burns.  13  Fla.  369; 


Keppler  v.  Elser,  23  111.  App.  643; 
Campbell  v.  Carr,  6  U.  C.  Q^  B.  (O. 
S.)  482. 

The  marriage  must  be  valid  at  law. 
Catherwood  v.  Caslon,  13  M.  &  W.  261. 

As  to  what  constitutes  a  marriage 
sufficient  to  enable  the  plaintiff  to 
maintain  the  action  of  criw.  con.,  see 
opinion  of  Judge  Cooley  in  Hutchins 
V.  Kimmell,  31  Mich.  126. 

Sufficient  Allegation  of  Marriage. — In 
Hauck  T'.  Grautham,  22  Ind.  53,  it  was 
held  a  sufficient  allegation  of  marriage, 
in  a  complaint  for  criminal  conversa- 
tion with  the  plaintiff's  wife,  that,  at 
the  time  she  was  debauched,  she  was 
his  wife. 

3.  The  plaintiff  may  allege  that  he 
and  his  wife  lived  on  terms  of  the 
most  cordial  affection,  Trelawney  v. 
Coleman,  i  B.  &  Aid.  90;  that  the 
defendant  had  intercourse  with  the 
wife  before  her  marriage  to  plaintiff, 
and  that  he  advised  her  to  marry  the 
plaintiff,  promising  a  continuance  of 
the  illicit  relations,  Stumm  v.  Hummel, 
39  Iowa  478;  Churchill  v.  Lewis,  17 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  226; 
Sanborn  v.  Neilson,  4  N.  H.  501. 

4.  Crose  v.  Rutledge,  81  111.  266. 

5.  Wales  v.  Miner,  89  Ind.   118. 

6.  I  Saunders  Pldg.  and  Ev.  (qth  Am. 
ed.)  877;   Wales  tk  Miner,  89  Ind.  118. 

7.  Long  V.  Booe  I'Ala.  1895),  17  So. 
Rep.  719*.     McClelland,  J.,  in  this  case, 
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Time. — It  belongs  to  that  class  of  actions  in  which  a  continuando 
may  be  laid  and  proof  may  be  given  of  the  wrongful  acts  in  issue 
as  committed  on  any  day  within  the  time  covered  by  the  com- 
plaint.* But  it  seems  that  when  time  and  place  are  not  alleged 
with  particularity  it  is  in  the  discretion  of  the  court  to  order  a 
bill  of  particulars.* 

IV.  The  Plea  or  Answer— 1.  Pleas  in  Bar  of  the  Action — a. 
The  General  Issue — what  it  Puts  in  issue. — The  general  issue 
"'not  guilty"  is  the  more  usual  plea  in  bar.  This  plea  puts  in 
issue  only  the  act  of  debauching.^ 

What  Is  Provable  under. — Under  this  plea  the  defendant  can  only 
prove  in  bar  that  he  did  not  debauch  the  woman  alleged  to  be 
plaintiff's  wife,*  but  it  is  competent  for  him  to  prove  any  and 
all  mitigating  facts  i\nd  circumstances  that  go  to  the  reduction  of 
the  injury  inflicted  upon  plaintiff.^ 


further  says :  "  Although  the  first 
count  of  the  complaint  avers  that  the 
wiongs  of  the  defendant  were  commit- 
ted in  JeiTerson  county,  evidence  of 
their  commission  in  Walker  county,  or 
elsewhere,  would  have  supported  the 
complaint,  the  averment  of  place  being 
immaterial,  and  not  descriptive  of  the 
material  thing  done." 

1.  Lemmon  v.  Moore,  94  Ind.  40. 

In  this  case  the  complaint  charged 
that  the  adultery  was  committed  on  a 
certain  da}',  and  on  other  days  and 
times  between  that  day  and  the  com- 
mencement of  the  suit.  The  court  over- 
ruled a  motion  to  make  more  specific. 
And  in  Johnston  v.  Disbrow,  47  Mich. 
59,  it  is  held  that  where  the  defendant 
is  charged  with  only  one  act  of  adultery, 
and  the  time  thereof  is  averred,  the 
plaintiff,  in  his  proof,  is  not  confined  to 
the  time  alleged  in  the  declaration,  but 
the  offense  charged  may  be  shown  to 
have  been  committed  upon  any  day 
within  the  period  of  the  statute  of  lim- 
itations, and  this  is  the  case  though 
the  defendant  relies  upon  proving  an 
alibi. 

2.  Tilton  V.  Beecher,  59  N.  Y.  176. 
And  so  in    Shaffer  ■?-.  Holm,  28  Hun 

(N.  Y.)  265,  where  the  complaint  al- 
leged that  in  the  fall  of  1879,  and  in 
every  month  in  the  year  1880,  and  up 
to  and  including  the"  18th  day  of  May, 
1881,  and  at  divers  other  times  since 
the  loth  day  of  December,  1S78,  the 
defendant  debauched  and  carnally  knew 
the  plaintiff's  wife,  it  was  held  that  a 
motion  was  properly  granted  requiring 
the  plaintiff  to  file  a  verified  bijl  of  par- 
ticulars, showing  particular  times  and 


places  at  which  the  plaintiff  expected  to 
prove  acts  of  adultery  between  the  de- 
fendant and  the  plaintiff's  wife. 

3.  This  plea  is  an  admission  of  plain 
tiff's  marriage.  It  is,  therefore,  not 
necessary  for  the  plaintiff,  where  the 
defendant  has  pleaded  the  general  is- 
sue, to  prove  that  the  female  shown  to 
have  been  debauched  by  the  defendant 
was  the  wife  of  the  plaintiff.  Kenrick 
V.  Horder,  7  El.  &  Bl.  628,  90  E.  C.  L. 
628,  26  L.  J.  C^  B.  214.  The  principal 
case  if  followed  with  reluctance  by  the 
court  in  Ford  v.  Langlois,  19  U.  C.  Q^ 
B.  312. 

4.  Kenrfck  v.  Horder,  7  El.  &  Bl. 
62S  90,  E.  C.  L.  628,  26  L.  J.  Q^  B. 
214;  Ford  V.  Langlois,  19  U.  C.  Q. 
B.312. 

5.  Thus,  under  the  general  issue,  it 
may  be  proved  that  the  plaintiff  was 
himself  guilty  of  criminal  conversation 
with  other  women,  Shattuck  v.  Ham- 
mond, 46  Vt.  466;  that  plaintiff  was 
cruel  to  his  wife  and  drove  her  away 
from  home,  Coleman  v.  White.  43 
Ind.  429;  or  that  his  affections  had 
previously  been  alienated  from  his 
wife,  Harter  v.  Crill,  33  Barb.  (N. 
Y.)  283. 

Mitigating  circumstances  tending  to 
diminish  damages  have  never  been 
considered  as  constituting  an  entire  or 
a  partial  defense,  so  as  to  make  it  nec- 
essary, under  the  code,  that  they  should 
be  set  out  in  the  pleadings.  See 
infra,  2.  Pleas  Insufficient  iti  Bar, 
and  3.  Pleas  in  Mitigation  of  Dam- 
ages. Harter  v.  Crill,  33  Barb.  (N. 
Y.)  283;  Stumm  v.  Humnael,  39  Iowa 
478. 
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b.  Special  Pleas— No  Vaiid  Marriage.— The  validity  of  the  mar- 
riage can  be  put  in  issue  only  by  a  special  plea.^ 

Collusion  or  Connivance  of  the  Plaintiff. — If  the  ofTense  of  the  defend- 
ant is  the  result  of  collusion  between  the  plaintiff  and  his  spouse, 
or  of  connivance  on  the  part  of  the  plaintiff,  such  conduct  is  a  bar 
to  the  action.* 


1.  Kenrick  v.  Horder,  7  El.  &  Bl. 
62S,  go  E.  C.  L.  628,  26  L.  J.  Q^  B. 
214;  Ford  V.  Langlois,  19  U.  C.  Q^  B. 
312.  As  to  what  is  sufficient  to  con- 
stitute a  valid  marriage,  see  Hutchins 
V.  KiiTimell,  31  Mich.  126. 

2.  Duberley  v.  Gunning,  4  T.  R.  651  ; 
Howard  i\  Burtonwood,  i  Selw.  N.  P. 
9,  note;  Silvernali  v.  Westerinan,  11 
Luz.  Leg. Reg.  (Pa.)  5;  Schorn-'.  Berrj', 
63  Hun  (N.  Y.)  no;  Bunnell  v.  Great- 
head.  49  Barb.  (N.  Y.)  106;  Lowe  v. 
Massey, 62  111.  47. 

Limitations  of  Rule. — But  the  plaintiff 
will  be  entitled  to  recover  unless  he 
has,  in  some  degree,  been  a  party  to 
his  Qwn  dishonor,  either  by  giving  a 
general  license  to  his  wife  to  conduct 
herself  as  she  pleased  with  men  gener- 
ally or  by  assenting  to  the  particular 
act  of  adultery  with  the  defendant. 
Winter  7'.  Henn,  4  C.  &  P.  494,  19  E. 
C.  L.  491. 

"  If  the  wife  is  suffered  to  live  as  a 
prostitute  with  the  privity  of  her  hus- 
band, and  a  man  is  thereby  drawn  in- 
to criminal  conversation  with  her,  this 
goes  in  bar  of  the  action,  because  the 
damage  is  without  an  injury.  But  if  it 
be  without  the  privity  of  the  husband, 
it  will  go  only  to  the  damages,  let  her 
be  ever  so  profligate.  *  *  *  To  con- 
stitute a  defense  of  this  kind  it  must  be 
shown  that  the  wife  was  permitted  by 
the  husband  to  live  openly  and  pub- 
licly in  a  state  of  common  prostitution, 
in  such  manner  that  his  assent  to  her 
being  a  common  prostitute  may  be  rea- 
sonably presumed.  This,  and  nothing 
short  of  this,  is  an  answer  to  the  ac- 
tion." Sanborn  v.  Neilson,  4  N.  H.501. 

The  husband's  having  siiflfered  the 
wife  to  maintain  immoral  connection 
with  others  is  as  truly  a  bar  to  the  ac- 
tion as  if  he  had  permitted  the  present 
defendant  to  be  connected  with  her. 
Per  Lord  Kenyon,  in  Hodges  v.  Wind- 
ham, Peake  N.  P.  39;  Smith  v.  Alli- 
son, Bull.  N.  P.  27  a;  Cook  v.  Wood, 
30  Ga.  891. 

It  is  not  necessarv  to  show  that  the 
wife   was  permitted  to  live  as  a  prosti- 


the  husband.  His  connivance  is  suffi- 
cient to  bar  the  action. 

In  Bunnell  v.  Greathead,  49  Barb. 
(N.  Y.)  106,  it  was  shown  that  the 
plaintiff  saw  his  wife  leave  the  house, 
meet  the  defendant,  go  to  an  outhouse 
with  him,  and  there  submit  to  seduc- 
tion by  him.  The  plaintiff  crawled  to 
a  place  where  he  could  see  the  act  done, 
and  made  no  effort  to  prevent  it.  The 
appellate  court,  on  its  own  motion,  re- 
manded the  cause  for  a  new  trial,  with 
the  instruction  to  the  trial  court  that  if 
the  husband  consented  to  his  wife's 
seduction,  the  action  was  barred  ;  if  he 
was  guilty  of  negligence  or  loose  or 
improper  conduct,  not  amounting  to 
consent,  it  went  in  reduction  of  dam- 
ages;  if  he  had  .it  in  his  power  to  pre- 
vent the  debauchment  of  his  wife,  and 
neglected  to  interpose,  he  could  recover 
only  the  actual  pecuniary  damages  that 
he  sustained. 

It  is  not  a  bar  to  plaintiff's  action 
that  he  allowed  defendant  to  remain  in 
his  house  after  a  suspicion  of  his  w'ife's 
infidelity  had  been  intimated  to  him, 
Folev  V.  Peterborouh,  4  Doug.  294, 
26  E'.  C.  L.  363. 

The  plaintiff's  forgiveness  of  his  wife 
and  the  continuance  of  marital  rela- 
tions do  not  necessarily  have  the  effect 
to  establish  his  connivance  or  consent. 
Stumm  V.  Hummel,  39  Iowa  478. 

The  Early  Doctrine. — The  gist  of  the 
action  being  the  loss  of  the  comfort 
and  society  of  the  plaintiff's  spouse,  it 
was  early  decided  that  the  action  would 
not  lie  where  the  seduction  occurred 
after  the  execution  of  a  deed  of  separa- 
tion on  the  part  of  the  husband  and 
wife.  Weedon  v.  Timbrell,  5  T.  R.  357 ; 
Winter  v.  Henn,  4  C.  &  P.  494,  19  E.  C. 
L.  491;  Bartelot  v.  Hawker,  Peake  N. 
P.  8;  Harvey  v.  Watson,  2  D.  &  L.  343; 
Fry  V.  Derstler,  2  Yeates  (Pa.)  278. 

Where  the  husband  does  not  give  up 
all  claims  to  the  comfort,  assistance, 
and  society  of  his  wife,  the  case  is  not 
brought  within  the  principle  of  Wee- 
don V.  Timbrell,  5  T.  R.  357. 

The  Later  Doctrine. — But  as  there  is 


tute  with  the  knowledge  and  consent  of    always  the  hope  of  reconciliation,  even 
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2.  Pleas  Insufficient  in  Bar  —  a.  Condonation  of  Erring 
Spouse's  Offense. — Cohabitation  by  the  injured  spouse  with 
the  other,  after  knowledge  of  the  adultery,  constitutes  no 
defense  to  an  action  against  the  seducer  for  damages.* 

b. .  Decree  of  Divorce. — Neither  a  decree  of  divorce  from  the 
plaintiff  after  the  injuries  complained  of,  and  before  the  action 
brought  for  criminal  conversation,  nor  a  decree  of  divorce  granted 
to  the  plaintiff  subsequent  to  the  criminal  conversation,  consti- 
tutes a  bar  to  the  action.^ 

c.  Consent  or  Resistance  to  the  Seduction. — As  against 
the  rights  of  the  plaintiff  it  is  immaterial  whether  the  wife  con- 
sented to  the  seduction  or  the  act  was  accomplished  through 
force,  and  neither  state  of  facts  will  furnish  a  basis  for  a  plea 
in  bar.3 

d.  Misconduct  of  the  Plaintiff  Other  than  Collu- 
sion OR  Connivance. — It  was  held  in  an  early  case  that  a  degree 
of  misconduct  on  the  part  of  the  plaintiff  amounting  to  wanton- 
ness, and  to  a  flagrant  violation  of  his  marital  duties,  constituted 
a  bar  to  his  maintaining  the  action  of  criminal  conversation  ;*  but 
subsequent  decisions  have  established  the  rule  that  misconduct, 
'neglect,  or  infidelity  of  the  plaintiff,  not  amounting  to  a  collusion 
with  his  spouse  or  a  connivance  at  her  act,  cannot  be  set  up  as  a 


after  separation,  the  policy  of  the  law, 
as  set  forth  in  recent  decisions,  has 
been  to  permit  the  fact  of  separation 
to  be  shown  only  as  a  mitigating  cir- 
cumstance entitling  the  defendant  to  a 
reduction  of  damages,  and  not  as  a  bar 
to  the  action.  Michael  v.  Dunkle,  84 
Ind.  544;  Cross  v.  Grant,  62  N.  11.  6S4. 
And  see  2  Kent  Com.  177,  note.  And 
this  has  been  held  to  be  true  even 
where,  before  the  commencement  of 
the  action,  the  wife  obtained  a  decree 
of  divorce  from  the  plaintiff. 

1.  Verholf  v.  Van  Houwenlengen, 
21  Iowa  429;  Clouser  x\  Clapper,  59 
Ind.  5548;  Sikes  xk  Tippins,  81;  Ga.  231; 
McMillan  t;.  Jelly,  17  U.  C.   C.  P.  702. 

An  answer  is  insufficient  in  bar 
which  alleges  that  before  the  criminal 
conversation  alleged  in  the  complaint, 
tlie  plaintiff's  wife  was  guilty  of  adul- 
tery with  divers  persons  with  the 
knowledge  of  the  plaintiff;  and  that 
the  plaintiff,  after  so  knowing,  con- 
tinued to  cohabit  with  her  more  tlian 
two  years  immediately  preceding  the 
commission  of  the  defendant's  alleged 
offense.  Clouser  p.  Clapper,  59lnd.54S. 

Nor  will  a  new  trial  be  granted  where 
the  plaintiff,  after  verdict  in  his  favor, 
from  motives  of  compassion  and  con- 
sideration   for    their   child    takes  back 


his  wife  to  live  with  him.     McMillan 
t'.  Jelly,  17  U.  C.  C.  P.  702. 

2.  Wood  V.  Mathews.  47  Iowa  409; 
Dickerman  v.  Graves,  6  Cush.  (Mass.) 
308;  Ratcliff  V.  Wales,  i  Hill  (N. 
Y.)  63. 

But  in  Gleason  v.  Knapp,  56  Mich. 
291,  where  the  wife  had  obtained  a  de- 
cree of  divorce  for  cruelty,  the  husband 
making  no  defense,  but  subsequently 
bringing  an  action  of  criminal  conver- 
sation, alleging  the  act  as.  known  before 
the  divorce  suit,  it  was  held  that  the 
fact  of  criminal  conversation  would 
have  been  a  perfect  defense  to  the  suit 
for  divorce,  so  that  the  decree  therefor 
was  conclusive  against  its  existence, 
and  a  complete  bar  to  the  civil  action. 
Wales  -'.  Miner,  89  Ind.  118. 

3.  Wales  v.  Miner,  89  Ind.  118; 
Moore  v.  Hammons,  119  Ind.  510; 
Bigaouette  T'.  Paulet,  134  Mass.  123;  Eg- 
bert V.  Greenwalt,  44  Mich.  245 ;  Be- 
dan  V.  Turney,  99  Cal.  649;  Jacobsen 
V.  Siddal,  12  Oregon  2S4. 

4.  Wyndham  v.  Wycombe,  4  Esp. 
16.  In  this  case  the  plaintiff  attached 
himself  to  a  woman  esteemed  of  loose 
principles,  appeared  with  her  constant- 
ly in  public,  particularly  when  he 
would  be  seen  of  his  wife,  and  mani- 
fested an  open  affection  for  her. 


62U 


Volume  V. 


The  Flea 


CRIMINAL  CONVERSATION. 


or  Answer. 


defense  to  an  action  against  the  seducer,  but  only  in  mitigation  of 
damages.* 

e.  Miscellaneous. — It  is  no  bar  to  the  action  that  the  plain- 
tiff has  brought  another  action  of  the  same  kind  against  another 
party,  though  the  cause  of  action  in  both  suits  accrued  during  the 
same  period ;  *  nor  that  the  wife  of  the  plaintiff  also  has  a  cause 
of  action  for  the  same  injury  ;  3  nor  that  the  plaintiff  has  pre- 
viously recovered  a  large  judgment  against  the  defendant  for  the 
enticement  of  his  wife,  which  judgment  was  paid  ;  ^  nor  that  the 
debauched  person  died  before  the  action  was  brought.* 

3.  Pleas  in  Mitigation  of  Damages. — Though  facts  tending  to  miti- 
gate damages  may  be  proved  under  a  general  denial,  they  maybe 
specially  pleaded.  They^do  not  of  themselves  constitute  a  defense 
to  the  action,  and  if  they  stand  alone  are  demurrable.® 


1.  Duherley  v.  Gunning,  4  T.  R,  651 ; 
Bromley  v.  Wallace,  4  Esp.  237  ;  Bull. 
N.  P.  27,  note  («);  Calcraft  v.  Har- 
borough,  4  C.  &  P.  499,  19  E.  C.  L. 
494;  Coote  V.  Berty,  12  Mod.  232 ;  San- 
born V.  Neilson,  4  N.  H.  501  ;  Rea  v. 
Tucker,  51  111.  no;  Harrison  v.  Price, 
22  Ind.  165;  Shattuck  v.  Hammond,  46 
Vt.  466;  Silvernali  v.  Westerman,  11 
Luz.  Leg.  Reg.  (Pa.)  5. 

But  in  Patterson  v.  McGregor,  28 
U.  C.  Qi  B.  280,  decided  in  1869,  the 
court  goes  back  nearer  to  the  doctrine 
of  Wyndham  v.  Wj'combe,  4  Esp.  16. 
In  that  case  the  second  plea  was.  that 
long  before  the  committing  of  the  pre- 
tended trespass  the  plaintiff  had  been 
guilty  of  adultery  with  one  Isabella 
Lowe,  on  whom  he  had  begotten  a 
child,  now  living  with  the  plaintiff,  and 
had  continually  treated  his  wife  with 
intolerable  cruelty,  and  h^d  frequently 
used  severe  personal  violence  towards 
her.  and  finally  put  her  away  from  him 
by  force,  and  threatened  to  put  her  to 
death  if  she  ever  returned  to  him,  so 
that  she  was  in  danger  of  her  life,  and 
did  live  apart  from  him  permanently. 
The    third    plea    was,    that   long    be- 


fore the  committing  of  said  pretended 
trespass,  plaintiff 's  wife  had,  while  liv- 
ing separate  from  him  as  aforesaid,  on 
account  of  the  plaintiff's  adultery  and- 
crueltj'  as  aforesaid,  applied  for  and  ob- 
tained an  order  for  protection,  accord- 
ing to  the  statute  in  such  case  made 
and  provided,  after  the  plaintiff  had 
received  due  notice  of  the  application 
therefor,  which  order  was  duly  regis- 
tered, and  had  ever  since  been  and  then 
was  in  full  force  and  effect,  by  reason 
whereof  the  plaintiff  lost  all  claim  to 
the  comfort  and  society  of  his  wife. 
Both  pleas  were  held  good  on  demur- 
rer, VV^ilson,  J.,  dissenting. 

2.  Gregson  v.  M'Taggart,  i  Campb. 

415- 

3.  Johnston  v.  Disbrow,  47  Mich.  59. 

4.  Schnell  v.  Blohm,  40  Hun  (N. 
Y.)  378. 

8.   Yundt  V.  Hartrunft.  41  111.  9. 

6.  See  supra,  authorities  in  note 
under  IV.  2.  Misconduct  of  the  Plain- 
tiff Other  than  Collusion  or  Conniv- 
ance. Harrison  v.  Price,  22  Ind.  165  ; 
also  Coleman  v.  White,  43  Ind.  429; 
Coote  V.  Berty,  12  Mod.  232;  Bull.  N. 
P.  27,  note  {a). 
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As  to  Indictments  and  Procedure  in  Prosecutions  for  Particular  Crimes, 
see  various  criminal  titles,  as  ABORTION;  BURGLARY,- 
EMBEZZLEMENT,  etc. 

Amendments  in  Criminal  Proceedings,  see  article  AMEND- 
MENTS, vol.  I,  p.  688. 

Appeals  in  Criminal  Cases,  see  article  APPEALS,  vol.  2,  p.  i. 

Arguments  of  Counsel,  see  article  ARGUMENTS  OF  COUN- 
SEL, vol.  2,  p.  698. 

Arraigtiment  of  Accused  and  Plea  to  Indictment,  see  article  AR- 
RAIGNMENT AND  PLEA,  vol.  2,  p.  760. 

Arrest  of  Judgment,  see  article  ARREST  OF  JUDGMENT, 
vol.  2,  p.  793. 

Assigntnent  of  Errors  in  Criminal  Cases,  see  article  ASSIGN- 
MENT OF  ERRORS,  vol.  2,  p.  929. 

Prosecutions  for  Attempts  to  Commit  Crime,  see  article  A  T- 
TEMPTS,  vol.  3,  p.  97. 

Bail  in  Criminal  Cases,  see  article  BAIL  AND  RECOGNI- 
ZANCE, vol.  3,  p.  158. 

Briefs  in  Criminal  Cases,  see  article  BRIEFS,  vol.  3,  p.  710. 

Bills  of  Exceptions,  see  article  BILLS  OF  EXCEPTIONS,  vol.  3, 

P-  554- 
Staying    Execution    on    Certificate   of  Probate    Cause,    see   article 

CERTIFICATE  OF  DOUBT,  vol.  3.  p.  914. 
Review  of  Proceedings  by  Certiorari,   see  article    CER  TIORARI, 

vol.  4,  p.  I. 
Continuances   in   Criminal  Cases,  see  article   CONTINUANCES, 

voL  4,  p.  823. 
Co7nmitment  of  Accused   Persons,    see  article   COMMITMENTS, 

vol.  4,  p.  566. 
Changing  Place  of  Trial,  see  article  CHANGE  OF  VENUE,  vol. 

4.  P-  373- 

Coroner  s  Inqttests,  see  article  CORONER S  INQUESTS. 

Proceedings  against  Convicts,  see  article  CONVICTS. 

Extradition  of  Offenders,  see  article  EXTRADITION. 

Examination  and  Cross-examinatio7i  of  Witnesses,  see  article 
EXAM  IN  A  TION  OF  WITNESSES. 

Fines  of  Crimiftal  Offenders  and  Costs  in  Criminal  Proceedings, 
see  article  FINES  AND  COSTS  IN  CRIMINAL  CASES. 

Plea   of  Fonner  Comnction    or  Acquittal,   see    article  FORMER 
CONVICTION  OR  ACQUITTAL. 
Use  of  Writ  of  Habeas  Corpus,  see  article  HABEAS  CORPUS. 

Indictment  and  Information  Generally,  see  articles  INDICT- 
MENTS; INFORMATIONS. 
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Complaints   attd   Informations   against    Offenders,  see  article    IN- 
FORMATIONS AND  COMPLAINTS. 

Juries  in  Criminal  Trials,  see  article  JURIES. 

Proceedings  before  Justices  of  the  Peace,  see  article  JUSTICES  OF 
THE  PEA  CE. 

Plea  of  Pardon,  see  article  PARDONS. 

Prelitninary  Examination  of  Accused,  see  z.x\jic\^  PRELIMINARY 
EXAMINA  TION. 

Sentence  of  Persons  Convicted,  see  article  SENTENCES. 

Trials  in  Criminal  Cases,  see  article  TRIALS. 

Verdicts  of  Juries,  see  article  VERDICT. 

Matters  oj  Venue,  see  article  VENUE. 

Witnesses  in  Criminal  Cases,  see  article  WITNESSES. 
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CROSS-APPEALS. 

See  article  APPEALS,  vol.  2,  p.  i. 


CROSS-BILLS. 

By  W.  a.  Martin. 

I.  Definition,  625. 
n.  Answer  as  Cross-Bill,  626. 

1.  Under  Statutes,  6i(). 

2.  Independently  of  Statutes,  626. 

3.  In  Federal  Courts,  627. 

4.  Rules  Governing  Answers  Filed  as  Cross-Bills,  628. 

m.  Nature  and  Object  of  Cross-Bill,  628. 

1.  Its  Usieal  Functions,  628. 

2.  To  Obtain  Discovery,  630. 

3.  To  Set  up  Matters  Arising  after  Issue,  630. 

4.  To  Obtain  Equitable  Set-off,  631. 

5.  For  Affirmative  Relief,  632. 

a.   In  General,  632. 

(1)  The  Rule  Stated,  632. 

(2)  Exceptions,  634. 

{a)  Specific  Performance,  634. 
(1^)  Accounting,  635. 
(f)  Partition,  636. 
{d)  Interfering  Patents,  636. 
(e)  Relief  to  Infant  Defendants,  637. 
(y")  Marshaling  Assets,  637. 
^.    ^^  between  Codefendants,  6yj. 

IV.  Requisites  of  Cross-Bill,  639. 

1.  Defeftses  Available  by  Answer,  639. 

2.  Relevancy  to  Original  Bill,  640. 

3.  Consistency  with  Answer,  645. 

4.  As  to  Nature  of  Relief  Sought,  645. 

V.  Parties  to  Cross-Bill,  646. 

1.  Parties  Complainant,  646. 

2.  Parties  Defendant,  648. 

a.  Necessity  for,  648. 
^.  Complainant,  648. 
c.  Codefendants,  648. 
</.  Adding  New  Parties,  648. 
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Definition.  CROSS-BILLS.  Definition- 

VI.  Frame  of  Ceoss-Bill,  650. 

1.  The  Allegations,  650. 

2.  The  Prayer,  652. 

3.  SigJiahere,  652. 

VII.  Filing  of  Cross-Bill,  652. 

1.  Where  Filed,  652. 

2.  Time  of  Filing,  653.  * 

3.  Leave  to  File,  656. 

vm.  Defect  of  Jurisdiction  under  Bill,  whether  Cured  by 
Cross-Bill,  657. 

IX.  Process,  658. 

X.  Answer  to  Cross-Bill,  659. 

1.  Nature,  659. 

2.  Right  of  Priority,  660. 

3.  Duty  of  Defendant  to  Require  Answer,  661. 

4.  Right  of  Complainant  to  Attswer,  661. 

5 .  Effect  of  Failure  to  Answer ,  66 1 . 

XL  Pleas  to  Cross-Bill,  66  i. 
XII.  Demurrer  to  Cross-Bill,  662. 
Xm.  Effect  of  Dismissal  of  Original  Bill,  662. 
XIV.  Revivor,  664. 
XV.  The  Hearing,  664. 

1.  Causes  Ordinarily  Heard  Together,   664. 

2.  Cross-Bill  Not  Necessarily  a  Stay,  665. 

3.  Amendment  of  Cross-Bill,  667. 

4.  Cross-Bill,  How  Distnissed,  667. 

5.  Evidence,  667. 

a.  Depositions,  667. 

b.  The  Cross-Bill,  668. 

c.  Answer  to  Cross-Bill,  669. 

XVI.  Appeal,  669. 

1 .  What  Decrees  or  Orders  Appealable,  669. 

2.  How  Causes  Brought  tip,  671. 

3.  Assignment  of  Errors,  671. 

4.  Review,  671. 

CROSS-REFERENCES. 

As    to     Cross- Complaints    under    the    Code,     see    article  CROSS-COM- 
PLAINTS. 
Cross-Bills  for  Divorce,  see  article  DIVORCE. 
Consolidation  of  Cross- Actions,    see    article    CONSOLIDA  TION 
OF  ACTIONS,  vol.  4,  p.  696. 

I.  Definition. — A  cross-bill  is  a  bill  filed  by  a  defendant  or  de- 
fendants to  a  suit  in  equity,  against  the  complainant  or  defendants 
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CROSS-BILLS. 


Independently  of  Statutes. 


therein,  or  both,  touching  the  matter  in  question  in  the  orig- 
inal bill.i 

II.  Answer  as  Cross  Bill — 1.  Under  statutes. — In  many  states, 
by  virtue  of  statutes  and  rules  of  court,  defendant  may  make  his 
answer  a  cross-bill,  and  it  will  subserve  the  purpose  for  which  a 
cross-bill  is  usually  filed.'*  Some  of  the  statutes,  however,  author- 
ize the  answer  to  be  made  a  cross-bill  only  as  against  the  com- 
plainant.* 

Right  to  rile  Cross-Bill  Not  Taken  Away  by  Statute. — Statutes  or  rules  of 
court  which  allow  an  answer  to  be  made  a  cross-bill  do  not  deprive 
defendant  of  the  right  to  file  a  cross-bill  if  he  prefers  to  do  so.* 

2.  Independently  of  Statutes. — In  some  states  it  seems  to  be  the 
practice  to  allow  an  answer  in  the  nature  of  a  cross-bill,  even 
though  there  is  no  statute  authorizing  it.^ 

1.  Mitford's  Eq.  Pldg.,  b}'  Jeremy,  80, 
81 ;  Cooper's  Eq.  Pldg.  85;  Story's  Eq. 
Pldg.,  §  389;  Vail  V.  Arkell,"43  111. 
App.  466;  Ballance  v.  Underbill,  4  111. 
453;  Thompson  v.  Shoemaker,  68  111. 
257  ;  Kennedy  v.  Kennedy,  66  111,  190; 
West  Virginia  Oil,  etc.,  Co.  v.  Vinal, 
14  W.  Va.  637;  McDougald  v.  Dough- 
erty, 14  Ga.  674;  Gregory  t>.  Pike,  29 
Fed.  Rep.  589;  Ayres  v.  Carver.  17 
How.  (U.  S.;  595;  Kidder  v.  Barr,  35 
N.  H.  251  ;  Kemp  v.  Mitchell,  36  Ind. 
256;  Ledwith  r;.  Jacksonville,  32  Fla.  i. 

"In  the  very  elementary  nature  of 
the  thing,  a  cross-bill  is  a  bill  filed  by  a 
party  defendant  to  a  suit."  McDou- 
gald V.  Dougherty,  14  Ga.  679. 

2.  Alabama. — Gilman  v.  New  Or- 
leans, etc.,  R.  Co.,  72  Ala.  566;  Jones 
r^.  Robinson,  77  Ala.  500;  Lehman  f. 
Dozier,  78  Ala.  235. 

Arkansas. — Allen  v.  Allen,  14  Ark. 
666. 

Georgia. — Cleveland  v.  Chambliss, 
64  Ga.  352;  Horton  v.  Merceir,  31  Ga. 
227. 

Kentucky- — Wilson  v.  Bodley,  2  Litt. 
(Ky.)  57;  Myers  v.  Baker,  Hard.  (Ky.) 
553;  Dixon  V.  Campbell,  3  Dana  (Ky.) 
603 ;  Blackerby  v.  Holton,  5  Dana 
(Ky.)  524. 

Michigan. — McGuire  v.  Judge,  69 
Mich.  593;  Hackley  v.  Mack,  60  Mich. 
591  ;  Coach  v.  Adsit,  97  Mich.  563. 

Mississippi. — Millsaps  t>.  Pfeiffer,  44 
Miss.  S05;  Belcher  v.  Wilkerson,  54 
Miss.  677 ;  Bay  v.  Shrader,  50  Miss. 
326;  Weeks  v.  Thrasher,  52  Miss.  142; 
Arnold  v.  Miller,  26  Miss.  i!;2. 

Rhode  Island.— \ Mi  v.  Valk  (R.  I, 
1894),  29  Atl.  Rep.  499. 

Tennessee.  —  Nichol  v.  Nichol,  4 
Baxt.  (Tenn,)  145;    Bussey  xk  Gant,  10 


Humph.  (Tenn.)  238;  Gross  v.  Davis,  87 
Tenn.  226;  Lewis  v.  Glass,  92  Tenn. 
153;  Odom  T'.  Owen,  2  Baxt.  (Tenn.) 
446;  Hall  V.  Fowlkes,  9  Heisk.  (Tenn.) 

74.'5- 

West  Virginia. — Harrison  v.  Brew- 
ster, 38  W.  Va.  294;  Middleton  xk  Selby, 
19  W.  Va.  168;  McMullen  v.  Eagan, 
21  W.  Va.  234;  Alleman  v.  Kight, 
19  W.  Va.  201;  Armstrong  xk  Wilson, 
19  W.  Va.  108. 

Tennessee — Filing  Cost- Bond.  —  If 
an  answer  is  filed  as  a  cross-bill  it  must 
be  accompanied  by  a  cost-bond  if  one 
is  required,  and  for  the  want  of  it  may 
be  treated  as  an  answer  only,  McMillon 
V.  McMillon,  7  Lea  (Tenn.)  80;  Curd  v. 
Davis,  I  Heisk.  (Tenn.)  574;  Harrell  t'. 
Harrell,  4  Coldw.  (Tenn.)  377;  Keele 
V.  Cunningham,  2  Heisk.  (Tenn.)  28S ; 
but  if  the  complainant  answers  the 
cross-bill  without  objection  to  the  lack 
of  a  cost-bond,  he  waives  it.  Clark  v. 
Carlton,  4  Lea  (Tenn.)  458;  Hall  v. 
Fowlkes,  9  Heisk.  (Tenn.)  745. 

3.  Odom  V.  Owen,  2  Baxt.  (Tenn.) 
446;  Nichol  7'.  Nichol,  4  Baxt.  (Tenn.) 
147;  Hall  x\  Fowlkes,  9  Heisk.  (Tenn.) 
745 ;  Gilman  v.  New  Orleans,  etc.,  R. 
Co.,  72  Ala.  566;  Jones  7'.  Robinson,  77 
Ala.  500;    Lehman   v.  Dozier,  78  Ala. 

235- 

4.  Leonard  v.  Smith,  34  W.  Va.  442; 
Clark  7'.  Wilson,  56  Miss.  753;  Millsaps 
V.  Pfeiffer,  44  Miss.  805  ;  Hackley  v. 
Mack,  60  Mich.  591. 

5.  New  Hampshire. — Cox  7'.  Levls- 
ton,  63  N.  H.  287;  Clark  v.  Clark,  62 
N.  H.  267.  The  answer  may  be 
amended  to  obtain  proper  relief  after 
the  opinion  has  been  rendered  to  pre- 
sent a  claim.  Clark  v.  Clark,  62  N. 
H.  267. 
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In  Federal  Courts 


3.  In  Federal  Courts. — Chancery  practice  in  the  federal  courts  is 
not  affected  by  legislation  in  the  states  in  which  the  courts  are 
held,  and  therefore,  in  a-  cause  tried  in  a  federal  court,  matter 
ordinarily  proper  for  cross-bill  must  be  so  set  up,  irrespective  of 
any  legislation  of  the  state  in  which  the  court  is  held.* 

Where  a  Cause  Originates  in  a  state  Court  and  is  removed  to  a  federal 
court,  there  is  a  direct  conflict  of  authority  as  to  whether  it  is  nec- 
essary for  defendant  to  reframe  his  pleading  to  conform  to  the 
federal  equity  rules,  by  filing  a  cross-bill  setting  up  the  facts  orig- 
inally set  up  in  his  answer.^ 


Virginia. — Though  there  is  no  stat- 
ute in  Virginia  authorizing  answers  to 
be  filed  as  cross-bills,  the  strict  rule  re- 
quiring a  cross-bill  for  affirmative  re- 
lief does  not  obtain  there,  and  it  is 
there  held  that  where  the  answer  con- 
tains the  proper  averments  the  rule 
should  be  relaxed,  when  necessary  to 
secure  prompt  and  eflfective  justice  be- 
tween the  parties  to  the  suit.  Mettert 
T'.  Hagan,  i8  Gratt.  (Va.)  234;  Tate  v. 
Vance,  27  Gratt.  (Va.)  571  ;  Scott  v. 
Rowland,  82  Va.  497;  Adkins  v.  Ed- 
wards, 83  Va.  316;  Wayland  v.  Crank, 
79  Va.602;  Kyle  t;.  Kyle,  i  Gratt.  (Va.) 
526;  Cralle  t.  Cralle,  79  Va.  187; 
Kendrick  v.  Whitney,  28  Gratt.  (Va.) 

655. 

Illinois. — In  Thielman  v.  Carr,  75 
111.  385,  there  is  a  dictum  to  the  effect 
that  after  defendant  has  fully  answered 
the  bill  he  may  then  proceed  and  state 
new  matter  entitling  him  to  such  relief 
as  he  would  be  entitled  to  on  a  cross- 
bill, and  ask  for  appropriate  relief. 
This  dictum  is  directly  contrary'  to  prior 
decisions  in  this  state  and  is  disapproved 
in   Purdy  v.  Henslee,  97  111.  3S9. 

Maryland. — Cross-bills  in  the  equity 
practice  of  this  state  are  not  usual  or 
encouraged  when  the  same  purposes 
can  be  attained  and  equal  justice 
awarded  between  the  parties  to  the 
original  suit,  whether  as  between  the 
complainant  and  defendant,  or  as  be- 
tween codefendants.  The  tendency  of 
the  modern  authorities  is  to  dispense 
with  them  as  far  as  practicable,  so  as  to 
curtail  litigation  and  expense.  Where 
possible,  the  answer  is  viewed  in  the 
light  of  a  cross-bill,  and  made  the 
foundation  for  a  decree.  Young  v. 
Twigg,  27  Md.  621. 

Treating  Answer  as  Cross-Bill  by 
Stipulation. — If  the  parties  agree  that 
an  answer  may  be  treated  as  a  cross- 
bill it  may  be  so  treated  and  a  decree 
rendered    thereon.      Passumpsic    Sav. 

6: 


Bank  v.  St.  Johnsbury  First  Nat.  Bank, 
53  Vt.  82. 

1.  White  V.  Bower,  48  Fed.  Rep.  186; 
Ford  V.  Douglas,  5  How.  (U.  S.)  167; 
Chapin  7'.  Walker,  6  Fed.  Rep.  794; 
Brande  v.  Gilchrist,  t8  Fed.  Rep.  465; 
McClaskey  v.  Barr,  48   Fed.  Rep.   130. 

Thus,  in  a  suit  for  accounting  discov- 
ery and  other  relief,  affirmative  relief 
will  not  be  granted  on  "an  answer  in 
the  nature  of  a  cross-bill."  White  v. 
Bower,  48  Fed.  Rep.  186. 

2.  In  Brande  v.  Gilchrist,  18  Fed. 
Rep.  465,  it  was  held  that,  on  removal 
of  a  cause  from  a  state  court  to  a  fed- 
eral court,  a  cross-bill  must  take  the 
place  of  a  counterclaim.  On  the  other 
hand,  in  Detroit  v.  Detroit  City  R. 
Co.,  55  Fed.  Rep.  569,  the  original 
pleadings  were  permitted  to  stand 
without  change  or  modification.  The 
court  there  said  :  *'  We  do  not  think 
that  the  equity  rules  of  the  federal 
courts  require  a  reframing  of  the  plead- 
ings to  conform  to  the  practice  that 
must  have  obtained  had  the  suit  been 
originally  brought  here.  After  an 
equity  suit  is  brought  in  the  United 
States  court,  subsequent  proceedings 
are,  of  course,  governed  by  the  federal 
equity  rules,  but,  on  removal,  the  rights 
of  parties  are  exacth'  the  same  as 
when  the  case  was  taken  from  the  state 
court,  and  are  not  to  be  changed  except 
so  far  as  is  required  by  the  fact  that  the 
equity  and  law  jurisdictions  of  the  fed- 
eral courts  are  entirely  distinct.  This 
is  a  purely  equitable  cause,  and  no 
inconvenience  is  experienced,  and  no  de- 
parture from  federal  equity  practice  is 
required,  by  the  form  in  which  it  comes 
into  this  court  in  subsequent  proceed- 
ings here.  *  *  *  Our  conclusion  is 
based  on  the  language  of  the  removal 
statute,  and  the  anxiety  of  the  federal 
courts  to  preserve  the  rights  of  parties 
on  removal  exactly  as  they  existed  in 
the  state  court,  so  far  as  this  is  possible 
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Its  Usual  Functions. 


4.  Rules  Governing  Answers  Filed  as  Cross-Bills.  —  The  rules 
governing  answers  filed  as  cross-bills,  it  is  apprehended,  are  prac- 
tically the  same  as  those  governing  ordinary  cross-bills,*  and  for 
convenience,  and  to  avoid  useless  repetition,  they  will  be  consid- 
ered the  same  and  treated  together. 

III.  Nature  and  Object  of  Cross-Bill — 1.  Its  Usual  Functions. — 
A  cross-bill  is  generally  considered  merely  an  auxiliary  of,  and  a 
dependency  on,  the  original  bill.** 

The  purposes  for  which  it  is  usually  filed  are :  First,  to  obtain 
a  discovery  of  facts  in  aid  of  a  defense  to  the  suit  ;^  second,  to 


and  consistent  with  the  federal  statutes 
and  constitution." 

1.  Taunton  v.  Mclnnish,  46  Ala.  619; 
McMullen  T'.  Eagan,  21  W.  Va.  234; 
McGuire  v.  Judge,  69  Mich.  593  ;  Ber- 
nier  v.  Bernier,  72  Mich.  45;  Purdj 
V.  Henslee,  97  111.  389. 

2.  Ajres  v.  Carver,  17  How.  (U.  S.) 
595  ;  Dows  V.  Chicago,  1 1  Wall.  (U.  S.) 
108;  Cross  7^  De  Valle,  i  Wall.  (U.S.) 
5;  Neal  V.  Foster,  34  Fed.  Rep.  498; 
Avers  v.  Chicago,  loi  U.  S.  187  ;  Ex  p. 
South,  etc.,  Alabama  R".  Co.,  95  U.  S. 
221 ;  Kidder  v.  Barr,  35  N.  H.  251  ;  Sla- 
son  V.  Wright,  14  Vt.  208;  Elderkin  v. 
Fitch,  2  Ind.  90;  Hergel  v.  Laitenber- 
ger,  2  Tenn.  Ch.  254;  Taunton  v.  Mc- 
lnnish, 46  Ala.  619;  Continental  L.' 
Ins.  Co.  V.  Webb,  54  Ala.  688;  Gilmer 
V.  Felhour,  45  Miss.  627;  Piedmont, 
etc.,  L.  Ins.  Co.  v.  Maury,  75  Va.  50S; 
Field  V.  Schieffelin,  7  Johns.  Ch.  (N. 
Y.)  252;  Stevens  v.  Stevens,  24  N.  J. 
Eq.  576. 

"A  cross-bill  is  nothing  more  than  an 
addition  to  the  answer.  It  makes  a 
part  of  the  pleading  which  states  the  de- 
fense, the  answer  being  the  other  part." 
Canant  xk  Mappin,  20  Ga.  730. 

The  character  of  a  bill  and  the  nature 
of  the  relief  sought  must  determine 
whether  it  is  a  cross-bill  or  an  original 
bill.  It  is  immaterial  whether  the  bill 
is  called  in  the  body  of  it  a  cross- 
bill. Pollock  V.  National  Bank,  7  N. 
Y.  247. 

Allowing  Cross -Bill  to  Stand  as  Orig- 
inal BUI  within  the  Discretion  of  Court. — 
It  is  in  the  discretion  of  the  chancellor  to 
allow  a  cross-bill  to  stand  as  an  original 
bill,  Clark  v.  Carlton,  4  Lea  (Tenn.) 
458;  Elliston  V.  Morrison,  3  Tenn.  Ch. 
284 ;  Foss  T'.  Denver  First  Nat.  Bank, 
I  McCrary  (U.  S.)  474;  but  no  such 
favor  can  be  shown  to  an  answer  filed 
as  a  cross  bill  under  a  statute  which 
onl\-  authorizes  the  filing  of  an  answer 
as  a  cross-bill,  not  as  an  original   bill. 


Elliston  V.  Morrison,  3  Tenn.  Ch. 
284;  Hergel  v.  Laitenberger,  2  Tenn. 
Ch.  251. 

Cross- BUI  Not  Allowed  to  Stand  as 
Answer. — A  pleading,  which  is  in  sub- 
stance and  form  a  cross-bill,  is  not 
changed  into  an  answer  by  a  prayer 
that  it  be  taken  also  as  an  answer  to  the 
original  bill,  and  it  is  improper  to  allow 
it  to  stand  as  an  answer.  Morrow  v. 
Morrow,  2  Tenn.  Ch.  554. 

Treating  Petition  as  Cross-BUl.  — 
Where  creditors  file  a  cross-bill  to  sub- 
ject land  conveyed  by  their  debtor  to^ 
his  wife,  and  make  no  allusion  to  such 
conveyance  in  their  bill,  and  her  chil- 
dren file  a  petition  asking  to  be  made 
defendants  and  to  be  permitted  to  de- 
fend their  rights,  their  petition  ma\'  be 
treated  as  a  cross-bill,  if  their  rights 
would  have  been  more  properly  asserted 
by  a  cross-bill.  Sayers  v.  Wall,  26 
Gratt.  (Va.)  354, 

3.  Storv's  Eq.  Pldg.,  §  3S9;  Cooper's 
Eq.  Pldg.'  85 ;  Mitford's  Eq.  Pldg.,  by 
Jeremy,  81. 

Alabama. — CuUum  v.  Erwin,  4  Ala. 
452- 

Georgia. — Tison  r-.  Tison,  14  Ga,  167. 

Illitiois.  —  Newberry  v.  Blatchford, 
106  111.  584;  Kennedv  v.  Kennedy,  66 
111.  191. 

Michigan. — Andrews  v.  Kibbee,  12 
Mich.  94. 

Mississippi. — Gilmer  v.  Felhour,  45 
Miss.  627;  Millsaps  v.  Pfeiffer,  44  Miss. 
805. 

N'ew  Hampshire. —  Kidder  v.  Barr, 
35  N.  H.  235. 

Nevj  Jersey. — Krueger  v.  Ferry,  41 
N.  J.  Eq.  432;  Evans  v.  Staples,  42  N. 
J.  Eq.  584:  Trumbull  v.  Gibbins  (N. 
J.)  Oct.,  1892. 

Neiv  York.—YieWy  v.  Eckford,  5 
Paige  (N.  Y.)  54S ;  Galatian  v.  Erwin, 
Hopk.  Ch.  (N.  Y.)  48;  Commercinl 
Bank  v.  State  Bank,  4  Hill  (N.  Y.)  516;. 
Lupton   V.  Johnson,  2  Johns.  Ch.  (N.. 
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Its  Usual  Functions. 


set  up  matters  which  have  arisen  after  the  cause  was  at  issue;* 
third,  to  obtain  kill  relief  for  all  the  parties,  touching  the  matters 
in  the  original  bill,*  or  to  bring  every  disputed  matter  fully  before 
the  court  and  to  grant  the  defendant  or  defendants  some  aflfirma- 
tive  relief  against  the  complainant  or  against  other  defendants  or 
against  both. 


Y.)  429;  Bogert  v.  Bogert,  2  Edw.  Ch. 
(N.  Y.)  399. 

Tennessee. — Montgomery  v.  Olwell, 
1  Tetin.  Ch.  171. 

Vermont. — Rutland  v.  Paige,  24  Vt. 
181. 

West  Virginia. — West  Virginia  Oil, 
etc.,  Co.  V.  Vinal,  14  W,  Va.  637  ;  Dick- 
inson V.  Chesapeake,  etc.,  R.  Co.,  7  W. 
Va.  444. 

United  States. — Providence  Rubber 
Co.  V.  Goodyear,  9  Wall.  (U.  S.)  807; 
Avres  v.  Carver,  17  How.  (U.  S.)  591 ; 
Cross  V.  De  Valle,  i  Wall.  (U.  S.)  5. 

England. — Ward  v.  Eyles,  Mos.  377; 
Pigptt  V.  Williams,  6  Madd.  95 ;  Milli- 
gan  V.  Mitchell,  6  Sim.  187;  Taylor  v. 
Heming,  4  Beav.  235;  Bate  v.  Bate,  7 
Beav.  529;  Shepherd  n.  Morris,  i  Beav. 
175  ;  Tynte  v.  Hodge,  8  Jur.  N.  S.  1226; 
Spragg  V.  Corner,  2  Cox  109;  Brown 
V.  Newall,  2  Myl.  &  C.  558. 

1.  Connecticut. —  Kimberly  xu  Fox, 
27  Conn.  307. 

Illinois. — Ferris  v.  McClure,  36  111. 
77;  Jenkins  v.  International  Bank,  iii 
111.  462.     • 

Maine.  —  Lambert  v.  Lambert,  52 
Me.  544. 

Nexv  Hatnpshire. — Roberts  v.  Pea- 
vey,  29  N.  H.  392. 

yVew  yer.v<?v.-^Kirkland  v.  Kirkland, 
26  N.  J.  Eq.  276. 

Ne-iv  York. — Miller  v.  Fenton,  11 
Paige  (N.  Y.)  19;  Scott  r'.  Grant,  10 
Pait^^e  (N.  Y.)  485;  White  f.  Bullock,  3 
Edw.  Ch.  (N.  Y.)  453;  Tripp  v.  Vin- 
cent, 3  Barb.  Ch.  (N.  Y.)  613;  Farmers' 
L.  &  T.  Co.  V.  Reid.  3  Edw.  Ch.  (N. 
Y.)  414;  Taylor  t'.  Titus,  2  Edw.  Ch. 
(N.  Y.)  135. 

Tentiessee. — Montgomerj'  v.  Olwell, 

1  Tenn.  Ch.  171 ;  Eberhardt  v.  Wood, 

2  Tenn.  Ch.  490. 

Vermont. —  Blaisdell  v.  Stevens,  16 
Vt.  179. 

U?iited  States. — Cross  v.  De  Valle, 
I  Wall.  (U.  S.)  5;  Neal  v.  Foster,  34 
Fed.  Rep.  498;  Banque  Franco- Egypt- 
ienne  v.  Brown,  24  Fed.  Rep.  106. 

England. —  Hayne  v.  Hayne,  3 
Ch.  ig. 

Illustrations. — Where,  after   a   fore- 


closure is  begun,  a  petitioner  claims  an 
interest  in  the  premises,  a  bill  in  the 
nature  of  a  cross-bill  may  be  filed  to 
prevent  the  complainant  from  depriv- 
ing the  claimant,  by  means  of  a  fore- 
closure, of  the  benefit  of  his  inter- 
est. Kirkland  v.  Kirkland,  26  N.  J. 
Eq.  276. 

On  a  bill  to  redeem  a  mortgage  of 
assignment,  by  the  complainant,  after 
answer  filed,  of  all  his  interests  in  the 
premises,  mortgage  may  be  made 
available  to  the  respondent  by  cross- 
bill.    Lambert  v.  Lambert,  52  Me.  544. 

Matter  Occurring  after  Decree. — For 
new  matter  occurring  after  a  decree,  or 
after  decree  and  an  appeal  therefrom 
from  the  Supreme  Court,  an  original 
bill  in  the  nature  of  a  cross-bill,  or  a 
cross-bill,  may  be  filed.  Kirtland  v. 
Mississippi,  etc.,  R.  Co.,  4  Lea  (Tenn.) 
418;  Morrison  v.  Searight,  4  Baxt. 
(Tenn.)  479;  Eberhardt  v.  Wood,  2 
Tenn.  Ch.  490. 

Matter  Existing  before  Answer  but 
Discovered  after. — Where  a  new  matter 
of  defense  is  discovered  after  the  put- 
ting in  of  the  answer,  but  which  existed 
before,  the  proper  practice  is  to  apply 
for  relief  to  file  supplementary  answer 
setting  up  such  defense  instead  of  re- 
sorting to  a  cross-bill,  Talmage  v. 
Pell,  9  Paige  '(N.  Y.)  413 ;  St.  Paul's  z-. 
Kettle,  2  Ves.  &  B.  16;  or  such  matter 
should  be  set  up  by  amendment.  Hook 
V.  Richeson,  115  111.  431. 

2.  Alabama.  —  CuUum  v.  Erwin,  4 
Ala.  452. 

Illinois.  —  Ballance  v.  Underbill,  4 
111.  453;  Newberry  x\  Blatchford,  106 
111.  5S4;  McConnell  v.  Hodson,  7  111. 
640;  Thompson  v.  Shoemaker,  68  111. 
257 ;  Kennedy  x\  Kennedy,  66  111.  190. 

Massachusetts. — Richards  v.  Todd, 
127  Mass.  167. 

Micliigan.  —  WiTcox  .  v,  Allen,  36 
Mich.  160;  Andrews  f.  Kibbee,  12 
Mich.  94. 

Mississippi. — Thomason  v.  Neeley, 
50  Miss.  310. 

N'e-M  Hampshire. — Kidder  x\  Barr, 
35  N.  H.  235. 

N'exu  Jersey. — Krueger  v.  Ferry,  41 
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2.  To  Obtain  Discovery. — The  use  of  a  cross-bill  to  obtain  a 
discovery  of  matter  in  aid  of  a  defense  to  the  original  bill,  is 
founded  on  the  chancery  rule  which  prohibits  the  examination  of 
a  complainant  in  a  suit  in  equity  as  a  witness  in  such  suit,^  and, 
except  where  otherwise  provided  by  statute,*  it  is  still  necessary 
to  file  a  cross-bill  for  this  purpose.* 

3.  To  Set  up  Matters  Arising  after  Issue. — The  undoubted  weight 
of  authority  is  that  a  cross-bill  is  necessary  where  the  pleader 
desires  to  set  up  matter  of  defense  arising  after  issue.*     But,  in 


N.  J.  Eq.  432  ;  Vanderveer  v.  Holcomb, 
21  N.  J.  Eq.  105. 

JVew  Mexico. — Huntington  v.  Moore, 
I  N.  Mex.  489. 

N'e^v  Tork.  —  Galatian  v.  Erwin, 
Hopk.  Ch.  (N.  Y.)  48. 

North  Carolina.  —  Weisman  v. 
Smith,  6  Jones  Eq.  (N.  Car.)  124. 

Tentiessee. — Montgomery  v.  Olwell, 
I  Tenn.  Ch.  171. 

Vermont. — Rutland  v.  Paige,  24  Vt. 
181. 

West  Virginia. — Dickinson  v.  Ches- 
apeake, etc.,  R.  Co.,  7  W.  Va.  390. 

Wisconsin.  —  Armstrong  v.  Pratt,  2 
Wis.  299. 

United  States. — Denver,  etc.,  R.  Co. 
XK  Denver,  etc.,  R.  Co.,  17  Fed.  Rep. 
867;  Ajres  V.  Carver,  17  How.  (U.  S.) 
591  ;  Cross  v.  De  Valle,  i  Wall.  (U.  S.) 
5;  Morsjan's  Louisiana,  etc.,  R.  etc.,  Co. 
V.  Texas  Cent.  R.  Co.,  137  U.  S.  171  ; 
Providence  Rubber  Co.  -'.  Goodyear, 
9  Wall.  (U.S.)  807;  Veach  r;.  Rice,  131 
U.  S.  293. 

1.  ''A  cross-bill  for  discovery  arises 
from  a  settled  rule  in  equity  that  the 
plaintiff  in  a  suit  cannot  be  examined 
as  a  witness  in  that  suit ;  and  if  his 
testimony  is  wanted  by  the  defendant 
as  to  any  material  facts,  it  must  be  by  a 
cross-bill.  It  has  been  well  remarked, 
that  in  the  transactions  of  human  life  it 
frequently  happens  that  the  leading 
facts  of  the  case  are  known  only  to  the 
acting  parties ;  and'it  is,  therefore,  of 
essential  service  to  the  cause  of  truth 
and  justice  that  the  defendant  in  a  suit 
should  be  enabled  to  interrogate  the 
plaintiff  on  his  oath  as  to  the  subject- 
matter  in  dispute  between  them." 
Story's  Eq.  Pldg.,  §  309,  citing  Col- 
chester V. ,  I  P.  Wms.  595.     See 

also  Kidder  v.  Barr,  35  N.  H.  251. 

2.  Exceptions  under  Statutes  and 
Rules  of  Court — England. — In  England 
it  is  not  necessary  to  file  cross-bills  for 
discoverv.  Danielle-.  Ch.  Pr.  (6th  Am. 
ed.)  T55J. 


In  Tennessee  a  cross-bill  is  no 
longer  necessary  for  discovery,  as  all 
parties  to  a  suit  are  competent  wit- 
nesses.    Gibson's  Suits  in  Ch.,  §  662. 

Nevj  Jersey, — In  New  Jersey  it  is 
not  necessary  to  file  a  cross-bill  for 
discovery.  The  defendant,  after  filing 
his  answer,  ma V  exhibit  interrogatories 
to  the  complainant,  which  shall  be  an- 
swered by  him  on  oath  or  affirmation  ; 
and  such  answer  shall  be  evidence  in 
the  cause  in  the  same  manner  and  to 
the  same  effect  as  the  defendant's  an- 
swer to  the  complainant's  bill  in  evi- 
dence. N.  J.  Ch.  Rules,  p.  27,  §  44. 
Ames  V.  New  Jersey  Franklinite  Co., 
12  N.  J.  Eq.  68.  But  notwithstanding 
the  rule,  the  party  may  still  file  a  cross- 
bill if  he  pleases.  Ames  v.  New  Jersey 
Franklinite  Co.,  12  N.  J.  Eq.  68. 

3.  .See  cases  cited  supra,  in  note 
under  III.  i.    Its  Usual  Functions. 

Cross-Bills  for  Discovery — Illustra- 
tions of  Rule. — A  defendant  cannot 
by  petition  require  his  codefendant  to 
produce,  and  allow  him  to  inspect,  an 
assignment  of  a  judgment  that  such 
codefendant  holds  against  him,  for  the 
purpose  of  preparing  his  answer.  The 
proper  procedure  is  by  cross-bill.  Evans 
V.  Staples,  42  N.  J.  Eq.  584. 

Where  a  bill  was  filed  by  an  executor 
to  settle  the  trust  of  a  will,  and  defend- 
ant and  his  wife  answered,  and  a  repli- 
cation was  filed,  and  the  taking  of  testi- 
mony commenced,  an  application  by 
defendant  and  wife  to  have  certain 
books  and  papers  left  to  the  examiner 
for  the  use  of  witnesses  and  counsel 
was  denied,  and  the  parties  were  left  to 
a  cross-bill.  Bogert  r\  Bogert,  2  Edw. 
Ch.  (N.  Y.)  399. 

Where  the  books  or  documents  of 
the  complainant  are  material  for  the 
defendant's  defense  of  the  suit,  the  de- 
fendant must  file  a  cross-bill  against  the 
complainant  for  the  discoverj'  of  them. 
Kelly  V.  Eckford,  5  Paige  (N.  Y.)  548. 

4.  See    authorities    cited   supra,    in 
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Nature  and  Object  of  Cross-Bill.  CROSS-BILLS.        To  Obtain  Equitable  Set-off 


some  late  cases,  leave  has  been  granted  to  the  defendant  to  set  up 
such  matter  by  amended  answer,  or  by  supplemental  answer.* 

4.  To  Obtain  Equitable  Set-oflf.  —  In  a  proper  case,  a  cross- 
bill,  if  seasonably  filed,  may  be  sustained  for  the  purpose  of 
obtaining  an  equitable  set-off,^  and  in  the  absence  of  statutory 
enactments  a  set-off  can  only  be  obtained  by  cro'ss-bill* 


note  under  III.  i.  Its  Usual  Func- 
tions. 

Illustrations. — Discharges  in  bank- 
ruptcy, which  have  been  obtained  after 
the  cause  was  at  issue,  may  be  set  up 
by  cross -bill,  and  should  be  so  set  up. 
Banque  Franco-Egyptienne  v.  Brown, 
24  Fed.  Rep.  106.  • 

Defendant  gave  a  bond  and  mort- 
gage to  two  of  the  defendants,  A  and  B, 
and  afterwards  sold  the  mortgaged 
property  to  the  defendant  F,  subject  to 
the  mortgage,  and  filed  a  bill  to  com- 
pel A  and  B  toforeclose  or  to  release 
complainant  from  liability.  It  was 
held  that  a  petition  showing  that  the 
defendant  F  had,  since  the  filing  of 
the  answer,  paid  off  the  mortgage, 
could  not  be  filed  by  A  and  B;  that  it 
was  necessary  for  them  to  set  up  such 
matter  by  cross-bill,  Taylor  v.  Titus, 
2  Edw.  Ch.  (N.  Y.)  135. 

Waiver. — Where  new  matter  oc- 
curring after  answer  is  set  up  by  peti- 
tion instead  of  by  cross-bift,  the  decree 
rendered  thereon  should  not  be  dis- 
turbed where  no  objection  was  made 
until  decision  rendered.  Coburn  x>. 
Cedar  Valley  Land,  etc.,  Co.,  13S  U. 
S.  196. 

1.  Barnegat  City  Beach  Assoc,  v. 
Buzby  (N.  J.  1890),  20  Atl.  Rep.  214; 
Thames,  etc..  Marine  Ins.  Co.  v.  Con- 
tinental Ins.  Co.,  37  Fed.  Rep.  286; 
Southall  V.  British  Assur.  Soc,  38  L.J. 
Ch.  711  ;  Stamps  v.  Birmingham,  etc., 
R.  Co.,  2  Phillips  673. 

Thus,  where  a  bill  is  filed  to  settle  the 
title  to  certain  lands,  defendant  may  be 
allowed  to  amend  his  answer  in  order 
to  set  up  a  title  to  the  land  in  dispute,' 
acquired  since  answer  filed.  Barnegat 
City  Beach  Assoc,  v.  Buzby  (N.  J. 
1890),  20  Atl.  Rep.  214. 

Also,  where  an  injunction  was 
granted,  and  matters  occurred  after 
answer  which  repdered  the  granting 
of  the  injunction  improper,  defend- 
ant was  allowed  to  file  a  supplemen- 
tal answer  setting  up  those  facts. 
Stamps  V.  Birmingham,  etc.,  R.  Co.,  2 
Phillips   673. 

2.  Cartwright    v.     Clark.     4     Met. 


(Mass.)  104;  Trotter  v.  Heckscher,  40 
N.  J.  Eq.  612. 

3.  Goodwin  v,  McGehee,  15  Ala. 
233;  BeaU  V.  McGehee,  57  Ala.  438; 
Pearson  v.  Darrington,  32  Ala.  227; 
Chambers  v.  Wright,  52  Ala.  444; 
Weaver  v.  Brown,  87  Ala.  533;  Hooper 
V.  Armstrong,  69  Ala.  343;  Carev  v. 
Williams,  i  Lea  (Tenn.)  51;  Else'y  v. 
Stamps,  10  Lea  (Tenn.)  709  ;  Bussey  v. 
Gant,  10  Humph.  (Tenn.)  241;  Mrzena 
V.  Brucker,  3  Tenn.  Ch.  i6i  ;  Troup  v. 
Haight,  Hopk.  Ch.  (N.  Y.)  239.  See 
also  Trotter  -'.  Heckscher,  40  N.  J. 
Eq.  612;    Ratliif  7',  Davis,  38  Miss.  107. 

Contra,  Fleece  r.  Russell,  13  111.  31, 
in  which  the  court  intimates  that  on  a 
bill  to  subject  land  to  the  payment  of  a 
debt,  defendant  may  have  the  benefit 
of  a  set-off  for  rents  due  him  from  com- 
plainant for  the  use  of  the  land. 

Thus,  where  a  bill  was  filed  for 
specific  performance  of  a  contract  to 
convey  real  estate,  against  the  repre- 
sentatives of  vendor,  and  a  balance  is 
ascertained  to  be  due  vendor's  repre- 
sentatives, no  decree  can  be  rendered 
for  such  sum  on  their  claim  in  an  an- 
swer. It  must  be  asserted  by  cross-bill. 
Bussey  7'.  Gant,  10  Humph,  (Tenn.)  238. 

Quaiification  of  Rule. — Where  a  de- 
fense is  only  in  the  nature  of  a  set-oft" 
in  equity,  bv  showing  a  discharge  of  lia- 
bility sought  to  be  enforced  before  the 
filing  of  the  bill,  there  is  no  necessity 
for  a  cross-bill.  Goodwin  v.  McGehee, 
15  Ala.  233. 

Statutory  Change  of  Rule. — Under  2 
Rev.  Stat.  174,  §  40,  providing  that,  in 
suits  for  recovery  of  money,  a  set-off 
shall  be  allowed  in  courts  of  equity  in 
the  same  manner  and  with  like  effect  as 
in  an  action  at  law,  a  defendant  may 
avail  himself  of  a  set-off  against  tlie 
debt  claimed  by  the  original  bill,  by 
answer.  A  cross-bill  is  not  necessary  to 
that  purpose.  Jennings  v.  Webster,  8 
Paige  (N.  Y.)  503.  See  also  Harral  t', 
Leverty,  50  Conn.  61. 

How  Set-off  Pleaded. —  Where  in- 
debtedness is  relied  on  as  a  set-off,  the 
items  of  indebtedness  must  be  set  out 
specifically,   and  defendant  will  be  al- 
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For  Affirmative  Relief. 


5.  For  Affirmative  Relief— <^.  In  General — (i)  The  Rule  Stated. 
—  If  the  defendant  relies  on  the  equities  of  his  case  for  anything 
beyond  a  defense,  and  seeks  afifirmative  relief,  he  must  file  a  cross- 
bill.    An  answer  will  not  be  sufificient.^ 


lowed  no  other  claims  than  those  speci- 
fied, unless  complainant  waives  such 
strictness  and  agrees  that  all  claims 
shall  be  allowed,  Elsey  v.  Stamps.  lo 
Lea  (Tenn.)  709;  and  the  cross-bill 
should  disclose  a  state  of  facts  showing 
that  the  demand  complainant  seeks  to 
enforce  is  subject  to  a  set-off,  and  should 
show  facts  from  which  the  amount  of 
the  set-oft'  can  be  ascertained,  Hooper 
V.  Armstrong,  69  Ala.  343. 

1.  Alabama. —  Harris  v.  Carter,  3 
Stew.  (Ala.)  233;  Cummings  v.  Gill,  6 
Ala.  562;  Gallagher  --.  Witherington, 
29  Ala.  420;  Ketchum  --.  Creagh,  53 
Ala.  224;  Williams  -'.  Mitchell.  30  Ala. 
299 ;  Pitts  V.  Powledge,  56  Ala.  147 ; 
Lehman  v.  Tallassee  Mfg.  Co.,  64  Ala. 
567  ;  Davis  v.  Cook,  65  Ala.  617:  Taun- 
ton V.  Mclnnish,  46  Ala.  619;  Gilman 
-'.  New  Orleans,  etc.,  R.  Co.,  72  Ala. 
566;  Watts  f.  Eufaula  Nat.  Bank,  76 
Ala.  474;  Garner  v.  Leverett,  32  Ala. 
410;  Cotton  V.  Scott,  97  Ala.  447;  Ross 
V.  New  England^  Mortg.  Security  Co., 
1 01  Ala.  364. 

Colorado. — Tucker  7'.  McCoy,  3  Colo. 
284 ;  Abbott  V.  Monti,  3  Colo.  561 ; 
Monti  V.  Bishop,  3  Colo.  605;  Sisty  v, 
Bebee,  4  Colo.  52 ;  Mills  v.  Buttrick, 
4  Colo.  123;  Nippel  V.  Hammond,  4 
Colo.  211. 

Conticcticut. — Kimberly  v.  Fox,  27 
Conn.  307. 

Florida. — Sanford  v.  Cloud,  17  Fla. 
i;i;7,  citi7i^  Wooten  v.  Bellinger,  17 
iFla.  2S9.  ^ 

Illinois. — Tarleton  v.  Vietes.  6  111. 
470;  McConnell  v.  Hodson,  7  111.  640; 
Jones  V.  Smith,  14  111.  229;  Rowan  v. 
Bowles,  21  111.  17;  McConnel  v.  Smith, 
23  111.  611;  Mason  v.  McGirr,  28  111. 
322;  Hurd  ti.  Case,  32  111.  45  ;  Atkin  v. 
Merrell,  39  111.  62;  Stone  v.  Smoot,  39 
111.  409;  McCagg  V.  Heacock,  42  111. 
153;  Hanna  f.  Ratekin,  43  111.  462; 
Titsworth  v.  Stout,  49  111.  78;  Conwell 
V.  McCovvan,  53  111.  363;  Jevne  -'.  Os- 
good, 57  111.340;  Fitzhugh  V.  Smith,  62 
111.  4S6;  Norman  v.  Hudleston,  64  111. 
11;  Price  7'.  Blackmore,  65  111.  386; 
Campbell  v.  Benjamin,  69  111.  244; 
Smith  V.  West,  103  111.  332;  White  v. 
White,  103  111.  438:  Anderson  v.  Hen- 
derson, 124  111.  164:  Follansbee  -'.  Scot- 
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tish-American  Mortg.  Co.,  7  111.  App. 
485  {compare  Thielman  v.  Carr,  75  111. 
385;  Purdy  V.  Henslee,  97  111.  3S9) ; 
Kern  v.  Zink,  55  111.  449;  Mahoney  v. 
Mahoney,  65  111.  406 ;  Edgerton  v. 
Young,  43  111.  ^6j\,  follozved  by  Briscoe 
V.  Power,  85  111.  420;  Howett  v.  Selby, 
54  111.  151 ;  Thompson  --.  Shoemaker, 
68  111.  256;  Howet'.  South  Park  Com'rs, 
119  111.  loi  ;  McCann  v.  O'Connell,  54 
HI.  App.  209;  Newberrv  z<.  Blatchford, 
106  111.  5S4;  Erlinger'r.  Boul,  7  111. 
App.  40;  Peoria,  etc.,  R.  Co.  t.  Bryan, 
5  111.  App.  387:  Jackson  v.  Sackett,  146 
111.  646;  Wing  V.  Goodman,  75  111.  159; 
Dates  V.  Winstanley,  53  111.  App.  623; 
Locke  -'.  Davison,  iii  111.  19. 

lotva. — Compton  v.  Comer,  4  Iowa 
577  ;  Armstrong  t'.  Pierson,  5  Iowa  317; 
MacGregor  ''.  MacGregor,  9  Iowa  65; 
Frank  v.  Purington,  5  Iowa  345  ;  West- 
fall  V.  Lee,  7  Iowa  12  ;  Shepard  -•.  Ford, 
10  Iowa  502;  Mullin  v.  Bloomer,  11 
Iowa  360;  Holladay  x>.  Johnson,  12 
Iowa  563;  Clark  v.  Lee,  21  Iowa  274; 
Gwynn  x\  Turner,  18  Iowa  i. 

Kentuckv. — Rogers  v.  McMachan,  4 
J.  J.  Marsh.  (Ky.)  37. 

Massachusetts. — Andrews  v.  Gilman, 
122  Mass.  471. 

Michiga7i. — Schwarz  z'.  Sears,  Walk. 
(Mich.)  170;  Andrews  v.  Kibbee,  12 
Mich.  94;  Vroman  z'.  Thompson,  51 
Mich.  452  ;  Vary  v.  Shea,  36  Mich.  388. 

Mississippi. — Champenois  v.  Fort, 
41;  Miss.  3515;  Carter  -'.  Harvey  (Miss. 
1890),  7  So'.  Rep.  286. 

Neiv  Jersey. — Aspinwall  v.  Aspin- 
wall.  49  N.  J.  Eq.  302;  Grocers'  Bank 
V.  Neet,  29  N.  J.  Eq.  449;  Emle}'  t". 
Mount,  32  N.  J.  Eq.  470 ;  Beck  v.  Beck, 
43  N.  J.  Eq.  40;  French  v.  Griftin,  18 
N.J.  Eq.  279;  Adams  %•.  Beideman,  33 
N.  J.  Eq.  77;  Fine  v.  King,  33  N.  J. 
Eq.  108;  Scott  V.  Lalor,  18  N.  J.  Eq. 
301;  Allen  -'.  Roll,  25  N.  J.  Eq.  163; 
Miller  v.  Gregory,  16  N.  J.  Eq.  274 ; 
Graham  v.  Berryman,  19  N.  J.  Eq.  29; 
Leddel  v.  Starr,  19  N.  J.  Eq.  159; 
Brewer  v.  Norcross,  17  N.J.  Eq.  219; 
O'Brien  v.  Hulfish,  22«N.  J.  Eq.  471  ; 
Onderdonk  v.  Gray,  19  N.  J.  Eq.  65  ; 
Parker  -'.  Jameson,  32  N.  J.  Eq.  222; 
Duryee  v.  Linsheimer,  27  N.  J.  Eq.  366; 
Parker  -•.  Hartt,  32  N.  J.  Eq.  225. 
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niuatrations. — In  the  notes  hereto  will  be  found  illustrations  of 
the  general  rule  enunciated,  as  applied  to  particular  facts.^ 


Netv  York. — Braman  v.  Wilkinson, 
3  Barb.  (N.  Y.)  151;  German  f.  Machin, 
6  Paige  (N.  Y.)  288. 

North  Carolina. — Weisman  v.  Smith, 
6  Jones  Eq.  (N.Car.)  124. 

Tennessee. — Cloud  v.  Hamilton,  3 
Yerg.  (Tenn.)  81;  Lance  v.  Courtney, 
I  Heisk.  (Tenn.)  331  ;  Gross  v.  Davis, 
87  Tenn.  226;  Lewis  v.  Glass,  92  Tenn. 
147;  Bax^r  V.  Knoxville  P'irst  Nat. 
Bank,  85  Tenn.  33;  Carej  v.  Williams, 
I  Lea  (Tenn.)  51. 

\\erinont. —  Simonds  z'.  Brown,  18 
Vt.  231;  Hathaway  f.  Hagan,  59  Vt. 
75;  Haskin  v.  Haskin,  55  Vt.  263. 

United  States. — McClaskey  v.  Barr, 
48  Fed.  Rep.  130;  Providence  Rubber 
Co.  T'.  Goodyear,  9  Wall.  (U.  S.)  807; 
Hubbard  v.  Turner,  2  McLean  (U.  S.) 
519;  Armstrongs.  Chemical  Nat. Bank, 
37  Fed.  Rep.  466;  American  L.  &  T. 
Co.  V.  East,  etc.,  R.  Co.,  37  Fed.  Rep. 
242  ;  Pacific  R.  Co.  t'.  Cutting,  27  Fed. 
Rep.  63S ;  Wood  -'.  Collins,  60  F>d. 
Rep.  139;  Chapin  xk  Walker,  6  Fed. 
Rep.  794;  Carnochan  -'.  Christie,  11 
Wheat.  (U.  S.)  446;  Bowie  z\  Hender- 
son, 6  Wheat.  (U.  S.)  516;  Meissner  v. 
Buek,  28  Fed.  Rep.  161 ;  P'ord  v.  Doug- 
las, 5  How.  (U.  S.)  143;  Washington, 
etc.,  R.  Co.  V.  Washington,  10  Wall. 
(U.  S.)  299;  White  V.  Bower,  48  Fed. 
Rep.  1 86. 

England. — Hare  v.  Collins,   i   Hog. 

193;  Carter  v.  Beard,  11  Bli.  N,  S.  397; 

Nash    V.  Flynn,  6    Ir.  Eq.    Rep.    565 ; 

Drake  v.  Drake,  3  Hare  523,  8  Jur.  642; 

Beare  v.  Prior,  6  Beav.  183;    England 

r.  Curling,  8  Beav.  129;   Kerr  -'.  Dun- 

gannon,    i    Dr.  uS:  War.  509,   4   Ir.  Eq. 

\  Rep.  343  :  O'Boy  f .  Warner,  Hayes  571. 

\     Cross-Bill  Qood   In   Part  and   Bad  in 

(Part. — Where  a  cross-bill   attacks  the 

Validity  of  a  trust  deed  and  seeks  to  add 

•jew  parties,   a  demurrer  may   be  sus- 

ained  to  that  part  of  it  which  attempts 

t)    add   new    parties,   and    the   rest  of 

may  be  allowed  to  stand  as   a  cross- 

11  proper;  it   not   being  necessary  to 

quire   the   defendant  to  set  up  such 

itter  on  which  the  claim  for  affirma- 

e  relief  is  based  by  answer,  although 

*ler  the  statute  such  matter  could  be 

^et  up.     Leonard    v.   Smith,  34  W. 

446. 

Bill  to  Foreclose  Mortgage. — On 
1^  to  foreclose  mortgages,  the  follow- 
ii\as  been  held  to  be  afhrmative  re- 


lief, grantable  only  on  cross-bill:  Can- 
cellation of  mortgage  sought  to  be 
foreclosed,  Tarleton  v.  Vietes,  6  111. 
472  ;  McConnell  v.  Hodson,  7  111.  640; 
reformation  or  correction  thereof  for 
fraud,  Miller  v.  Gregory,  16  N.  J.  Eq. 
274;  Graham  v.  Berrvman,  19  N.  J. 
Eq.  29;  O'Brien  v.  Hulfish,  22  N.J. 
Eq-  473;  Parker  T'.  Jameson,  32  N.J. 
V.(\.  222;  Parker  v.  Hartt,  32  N.  J.  Eq. 
225,  844;  foreclosure  of  the  mortgaged 
premises  for  the  benefit  of  one  of  the 
defendants,  Conwell  v.  McCowan.  1^3 
111.364;  Edwards  v.  Helm,  5  111.  143; 
the  right  to  have  mortgaged  property 
sold  in  the  inverse  order  of  alienation, 
Dates  V.  Winstanley,  53  III.  |App.  ''>23 ; 
decree  for  excess  of  amoimt  paid  on 
mortgaged  property  sought  to  be  fore- 
closed over  amount  actually  due  there- 
on, Hathaway  xk  Hagan,  59  Vt.  75; 
decree  compelling  complainant  to  pay 
a  judgment,  on  account  of  a  vendor's 
lien  on  a  part  of  the  mortgaged 
premises,  Edwards  xk  Helm,  5  111.  143; 
decree  that  a  specified  portion  of  the 
mortgaged  property  be  first  sold  in 
satisfaction  of  the  mortgage  debt,  Erl- 
tnger  v.  Boul,  7  HI.  App.  40;  a  claim 
for  damages  agreed  to  be  deducted  from 
the  price  of  goods,  a  mortgage  whereon 
is  sought  to  be  foreclosed,  Cotton  v. 
Scott,  97  Ala.  447 ;  specific  perform- 
ance of  an  agreement  by  complainant, 
to  obtain  a  release  of  a  mortgage  on 
property'  given  by  him  to  defendant  in 
exchange  for  the  property,  a  mortgage 
on  which  is  sought  to  be  foreclosed, 
Durvee  f.  Linsheimer,  27  N.  J.  Eq.  366. 

Bih  to  Redeem. — On  a  bill  to  redeem, 
in  the  absence  of  cross- bill,  a  decree 
cannot  be  rendered  for  a  sale  of  the 
premises,  in  case  they  should  not  be  re- 
deemed, Schwarz  t'. Sears,  Walk.  (Mich.) 
170;  nor  can  a  decree  be  rendered  re- 
quiring complainant  to  surrender  pos- 
session of  the  premises  to  defendant. 
Nippel  V.  Hammond,  4  Colo.  211. 

Bill  to  Quiet  Title. — On  a  bill  to  quiet 
title  to  land,  or  to  obtain  a  deed  thereto, 
a  decree  that  defendant  is  owner  of  the 
.  land  and  entitled  to  a  deed  is  improper 
without  cross-bill,  Abbott  v.  Monti,  3 
Colo.  561 ;  Monti  v.  Bishop.  3  Colo.  605 ; 
Tucker  t'.  McCoy,  3  Colo.  2S4;  Vroman 
v.  Thompson,  51  Mich.  452;  and  so 
is  a  decree  granting  defendant  a  writ  of 
restitution,  Baxter  v.   Knoxville    First 
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Waiver. — But  affirmative  relief  may  be  granted  on  an  answer 
setting  up  matters  proper  for  a  cross-bill  only,  where  the  cause 
is  heard  on  the  merits,  without  any  objection  to  the  pleadings.^ 

(2)  Exceptions. — Although  there  is  no  better  established  rule 
in  chancery  practice  than  that  affirmative  relief  should  only  be 
granted  on  cross-bill,  there  are  several  exceptions,  some  of  which 
are  as  firmly  established  as  the  rule  itself. 

(a)  Specific  Performance. — On  a  bill  for  specific  performance,  where 
the  contract  as  set  up  in  the  answer,  and  as  established  by  the 
proof's,  differs  from  the  one  sought  to  be  enforced,  the  court  may 
decree  performance  of  the  contract  as  proved,  without  requiring 
defendant  to  file  a  cross-bill.* 


Nat.  Bank,  85  Tenn.  33;  or  a  decree  es- 
tablishing as  a  valid  lien  a  judgment 
sought  to  be  set  aside  as  a  cloud  on 
title,  McCann  v.  O'Connell,  54  111. 
A  pp.  209.  Compare  Burch  v.  West,  33 
111.  App.  359. 

Rescission  of  Contract  of  Sale  — On  a 
bill  by  a  purchaser  of  land,  to  rescind 
the  contract  of  sale,  the  defendant 
vendor  cannot,  without  cross-bill,  have 
a  decree  for  specific  performance  of  the 
contract,  Sanford  v.  Cloud,  17  Fla.  557; 
or  a  decree  for  the  balance  of  the 
unpaid  purchase-money,  Gallagher  v. 
Witherington,  29  Ala.  420;  nor  can  an 
assignee  of  the  notes  given  for  the  pur- 
chase-money and  made  a  party  defend- 
ant to  the  bill  for  rescission,  assert  any 
claim  to  the  re'nts  of  the  land  during  the 
purchaser's  occupation,  without  a  cross- 
bill.    Garner  t'.  Leverett,  32  Ala.  410. 

Bill  for  Partition. — On  a  bill  for  par- 
tition, relief  for  improvements  made 
must  be  sought  by  cross-bill,  Mc- 
Claskey  t'.  Barr,48  Fed.  Rep.  130;  Ma- 
honey  t'.  Mahoney,  65  111.  406  [covtra, 
Labadie  f.  Hewitt,  85  111.  341 ;  Harrison 
T'.  Harrjsori,  56  Miss.  174);  and  this 
practice  obtains  in  the  federal  courts, 
notwithstanding  changes  or  modifica- 
tions of  the  rule  by  statutes  of  the  state 
in  which  the  land  is  situate.  McClas- 
key  -'.  Barr,  48  Fed.  Rep.  130. 

Bill  to  Set  Aside  Contract. —  Where  a 
bill  is  filed  to  set  aside  an  agreement  or 
conveyance,  it  cannot  be  established 
without  a  cross-bill  filed  by  the  defend- 
ant, Carnochan  v.  Christie,  11  Wheat. 
(U.  S.)  446;  Meissner  v.  Buck.  28  Fed. 
Rep.  161  ;  Mason  -•.  McGirr,  28  III.  322 
{compare  La  Grange,  etc.,  R.  Co.  v. 
Rainey,  7  Coldw.  (.Tenn.)  421 ;  Gould 
T'.  Stanton,  16  Conn.  12);  and  the  con- 
verse of  the  proposition  is  true.  Meiss- 
ner V.  Buek,  28  Fed.  Rep.  161. 


Bill  to  Enforce  Dower. — In  a  suit  to  en- 
force a  claim  for  dower  in  lands,  against 
one  holding  the  legal  title,  the  defendant 
cannot  obtain  affirmative  relief  upon 
an  equitable  lien  on  the  premises,  ex- 
cept upon  a  cross-bill.  Atkin  v.  Mer- 
rell,  39  111.  63. 

Bill  to  Enforce  Lien.  —  Where  the 
vendor  files  his  bill  against  the  widow 
and  heirs  of  the  vendee,  to  enforce  his 
lien  for  the  purchase-money,  if  the 
widow  asserts  her  right  of  dower  in 
that  case,  it  must  be  done  by  cross- bill. 
Lane  -'.  Courtney,  i  Heisk.  (Tenn.)  331. 

On  a  Bill  to  Restrain  an  Action  to  Try 
Title  to  Land,  it  is  an  error  to  decree 
that  respondent  should  recover  the  land 
in  question,  in  the  absence  of  a  cross- 
bill. Wood  T'.  Collins,  60  Fed.  Rep.  139. 

Bill  to  Reform  Deed. — W' here  a  bill  is 
to  reform  a  deed  as  to  the  description 
of  the  land  to  be  conveyed,  it  cannot  be 
reformed  upon  an  answer  alone,  so  as  to 
convev  but  a  life  estate  instead  of  a  fee. 
White  -■.  White,  103  III.  438. 

Bill  for  Specific  Performance  of  Agree- 
ment for  Separation. — On  a   bill  by  a 
wife  to  compel  her  husband  to  specific- 
ally perform  articles  of  agreement  fo- 
a  separation,  a  decree  that  the  husban< 
may  have  the  right  to  visit  his  childre 
in  a  certain  mode  and  at  specified  tim( 
cannot   be  granted   without    cross-bi 
Aspinwall  t'.  Aspinwall,49N.  ].  Eq.3( 

1.  Book  V.  Justice  Min.  Co.,  58  F< 
Rep.  827;  Coburn  v.  Cedar  Val 
Land,  etc.,  Co.,  138  U.  .S.  2ii:  Kel' 
V.  Hobby,  16  Pet.  (U.  S.)  277;  Kell? 
7'.  Aherin,  48  Iowa  299  {overrun 
MacGregor  v.  MacGregor,  9  lowa'i 
Morelock  v.  Bernard,  15  Lea  (TfO 
169.  Co«/rrt,  Tucker  7',  McCoy,  3C0. 
284;  Abbott  V.  Monti,  3  Colo.  561 

2.  Bradford  v.  Tennessee  ion 
Bank,  13  How.  (U.  S.)  57;  No;^!"" 


634 


Volume  V. 


Nature  and  Object  of  Cross-Bill.  CROSS-BILLS.  For  Affirmative  Relief. 

(b)  Accounting. — On  a  bill  for  an  accounting,  if  a  balance  is  found 
due  defendant,  he  may  have  a  decree  therefor  without  filing  a 
cross-bill.^ 


R.  Co.  V.  Ogdensburg,  etc.,  R.  Co.,  i8 
Fed.  Rep.  815;  McComas  v.  Easley,  21 
Gratt.  (Va.)  23;  Redfield  v.  Gleason, 
61  Vt.  220;  Richards  t'.  Todd,  127  Mass. 
170;  Sims  V.  McEwen,  27  Ala.  184; 
Cooi^.-in  V.  McCarren,  50  N.  J.  Eq.  611 ; 
Stapvlton  V.  Scott,  13  Ves.  Jr.  425; 
G^vynn  v.  Lethbridge,  14  Ves.  Jr.  585; 
London,  etc.,  R.  Co.  v.  Winter,  Cr. 
&  Ph.  57;  Fife  V.  Clavton,  13  Ves.  Jr. 
546;  Smith  V.  Wheatcroft,  9  Ch.  Div. 
223.  Compare  Ilanna  r'.  Ratekin,  43 
111.  462,  in  which  it  was  held  that  a  de- 
cree for  specific  performance  of  a  con- 
tract, for  the  conveyance  of  land,  could 
not  be  modified  by  throwing  out 
usurious  interest,  though  no  cross-bill 
was  filed. 

Return  of  Money  Paid  Decreed  on 
Answer. —  In  a  suit  for  specific  per- 
formance, where  defendant  insists,  by 
his  answer,  upon  a  return  of  the  money 
paid  at  the  time  of  executing  the  con- 
tract, he  is  entitled  to  a  decree  to  that 
effect,  if  the  facts  justify  it,  although  he 
has  not  filed  a  cross-bill.  Adams  v. 
Valentine,  33  Fed.  Rep.  i;  Turner  v. 
Marriott,  L.  R.  3  Eq.  744:  Royou  v. 
Paul,  28  L.  J.  N.  S.  5^:;;  Turquand 
r.  Rhodes,  37  L.  J.  Ch.  N'.  S.  S30. 

The  Rule  Based  on  Expediency. — "The 
former   course    of  proceeding  in  chan- 
cery, which  was  most  usually  adopted, 
would   be  to   dismiss   the  bill   without 
prejudice.    *    *    *     The  more  modern 
\course    of    proceeding    is  to    dispense 
\with  the  cross-bill,  and  make  the  same 
lecree  upon  the  answer  to  the  original 
pill  that  would  be  made  if    a  cross- bill 
lad  been  filed,  if  the  defendant  submits 
h  bis   answer  to  a  performance  of  the 
i\al    agreement    between    the    parties. 
The  answer  is  viewed  in  the  light  of  a 
cJ)ss-bill,   and  becomes  the  foundation 
foi  a  proper  decree  by  the  court.     This 
prctice  has  been  adopted  as  most  con- 
ve<ent    and     expeditious     in    settling 
dehitively    the   rights  of  the  parties, 
anofor  the  sake  of  saving  further  liti- 
gatin    and     expense."      Bradford     v. 
Ternessee   Union  Bank,  13   How.   (U. 
S.)  ». 

1-  Alabama. — Alston  t'.  Alston,  34 
Ala.  5  ;  Goodwin  v.  McGehee,  15  Ala. 
233  ;  Vlasterson  t-.*  Masterson,  32  Ala. 
437-  Compare  Armstrong  v.  Chem- 
ical >^t.  Bank,  37  Fed.  Rep.  466, 


////«o/j.— Walker  v.  Abt,  83  111.  226. 

Maine. — Little  v.  Merrill,  62  Me.  328. 

Maryland. — Owing's  Case,  i  Bland 
(Md.)  404;  Hall  V.  McPherson,  3 
Bland  (Md.)  529;  Dayis  v.  Walsh,  2 
Har.  &  J  (Md.)  329;  Grove  v.  Fresh, 
9  Gill  &  J.  (Md.)  280. 

Michigan.  —  Wyatt  v.  Sweet,  48 
Mich.  539. 

Ne-M  Hampshire.  —  Ra^'mond  7'. 
Came,  45  N.  II.  201. 

Ne-cv  yersey. — Scott  v.  Lalor,  18  N. 
N.  J.  Eq.  301  ;  Blair  v.  Green,  45  N.  J. 
Eq.  671;  Campbell  v.  Zabriskie,  8  N.  J, 
Eq.  740;  Johnson  v.  Buttler,  31  N.  J. 
Eq.  3,S- 

Acw  1  orh. — Scott  V.  Pinkerton,  3 
Edw.  Ch.  (N.  Y.)  70. 

Tettnessee. — Polk  v.  Mitchell,  81; 
Tenn.  634;  Allen  v.  Allen,  11  Heisk. 
(Tenn.)  387. 

Virginia. — Hill  v.  Southerland,  i 
Wash.  (Va.)  134;  Fitzgerald  v.  Jones, 
I  Munf.  (Va.)  150;  Todd  v.  Bowyer, 
I  Munf.  (Va.)  447;  Payne  v.  Graves, 
5  Leigh  (Va.)  569.  "  ^ 

Englatid.  —  Ayliflfe  7'.  Murray.  2 
Atk.  59;  Anonymous,  3  Atk.  691; 
Done's  Case,  i  P.  Wms.  263;  Horwood 
V.  Schmedes,  12  Ves.  Jr.  315;  Stowell 
V.  Cole,  2  Vern.  297;  Bodkin  v.  Clan- 
cy, I  Ball  &  B.  216. 

Thus,  on  a  bill  between  part  owners 
of  a  vessel,  for  an  accounting,  all  the 
parties  are  to  be  regarded  as  actors, 
and  the  decree  should  settle  the  net 
earnings  between  all  the  individual  part 
owners,  as  if  each  were  a  plaintiff  in  a 
bill  against  the  other.  The  whole  case 
should  be  adjudicated  upon,  not  only 
the  claim  of  the  plaintiff  against  the  de- 
fendant, but  also  the  claims  of  the  de- 
fendants between  themselves.  Littler. 
Merrill,  62  Me.  328. 

So,  where  the  complainant  bases  his 
right  to  relief  upon  an  agreement  for 
farming  on  shares,  and  prays  for  an 
account  and  equal  division  of  part  of 
the  proceeds  taken  by  the  defendant, 
the  defendant  is  entitled  to  an  account 
of  so  much  as  has  been  received  by  the 
complainant,  and  will  not  be  compelled 
to  file  a  cross-bill  for  that  purpose. 
Scott  V.  Lalor,  18  N.  J.  Eq.  301. 
.  Distribution  of  Surplus  Arising  from 
Foreclosure  Sale. — The  court  may  prop- 
erly distribute  the  surplus  moneys  aris- 
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(o)  Partition. — On  a  bill  for  partition,  where  the  defendant  claims 
the  same  relief  for  himself  as  is  sought  by  the  original  bill,  no 
cross-bill  is  necessary.  Whatever  relief  defendant  is  entitled  to 
may  be  obtained  on  answer.^  In  such  a  case  a  cross-bill  would  be 
improper,  for  when  defendants  ask  for  the  same  relief  as  complain- 
ants, a  cross-bill  asking  no  other  relief  should  be  dismissed  on 
motion.*^  It  would  seem,  though,  that  a  decree  may  be  rendered 
thereon  where  the  complainant  treats  it  as  a  proper  pleading  by 
answering  it.^ 

Theory  on  Which  Belief  Granted,  without  Cross-Bill. — The  theory  on  which 
relief  is  granted,  without  cross-bill,  in  the  cases  just  mentioned,  is 
that  the  court  will  entertain  such  bills  only  upon  the  condition 
that  plaintiff  will  consent  to  the  same  justice  being  rendered  to 
the  defendant  that  he  asks  for  himself.* 

(d)  Interfering  Patents. — By  virtue  of  statutory  authority,^  in  suits 
wherein  the  question  of  priority  between  interfering  patents  is 


ing  from  a  foreclosure  sale,  to  the  par- 
ties entitled  thereto,  though  they  have 
filed  no  cross-bill,  if  the  answer 
and  proofs  show  the  necessary  facts. 
Crocker  v.  Lowenthal,  83  III.  579; 
Shaver  v.  Williams,  87  111.  469. 

1.  Howe  V.  South  Park  Com'rs,  iig 
111.  113;  Kern  v.  Zink,  55  111.  449;  Mc- 
Claskey  v.  Barr,  48  Fed.  Rep.  130; 
Prichard  v.  Littlejohn,  128III.  123;  Mc- 
Kaig  V.  McKaig,  50  N.  J.  Eq.  325. 

Reason  for  Rule. — In  such  a  case,  "it 
is  not,  in  any  true  sensCj  an  adversary 
proceeding.  Each  cotenant  asks  for 
the  allotment  of  his  portion,  upon  the 
understood  condition  that  he  allow  the 
allotment,  to  every  other  cotenant,  of 
his  portion;  *  *  *  when  the  complain- 
ant in  partition  obtains  a  decree  setting 
off  to  him  his  share  he  secures  all  that 
he  is  entitled  to,  and  it  need  not  concern 
him  what  disposition  shall  be  made  of 
the  residue  of  the  land  among  his  co- 
tenants.  That  is  their  affair,  and  not 
his.  In  like  manner,  each  of  the  co- 
tenants  is  interested  only  as  to  his 
portion.  There  seems  to  be,  then,  no 
reason  why  cross-bills  should  be  filed, 
or  why  there  should  be  any  service  of 
process  excepting  that  which  brings 
the  defendants  into  court  in  the  first 
instance."  McClaskey  v.  Barr,  48  Fed. 
Rep.  134. 

Illustration. — On  a  bill  for  partition 
by  heirs  against  their  coheirs,  and  a 
lessee  of  a  part  of  the  premises,  a 
writ  of  possession  against  the  lessee 
may  be  awarded  to  the  other  defend- 
ants, without  a  cross-bill,  where  the  bill 
asks  that  the   lease  may   be  set  aside, 


and  it  is  found  to  be  void.  The  valid- 
ity of  the  lease  being  before  the  court, 
by  bill  in  behalf  of  all  the  heirs,  when 
the  court  decided  it  to  be  void  it  was 
proper  to  carry  the  decree  into  full 
effect  by  giving  possession  to  which- 
ever of  the  heirs  the  land  might  be  as- 
signed to.     Kern  v.  Zink,  55  111.  449. 

Transfer  of  Legal  Title  to  Whole 
Premises. — A  defendant  in  a  partition 
suit  in  this  court  can  set  up  in  his 
answer,  as  a  defense  to  the  suit,  the 
fact  that  he  was,  in  equity,  entitled  to 
the  whole  premises  of  which  partition 
was  sought  by  the  bill,  but  he  must  un- 
questionably proceed  by  cross-bill,  if, 
in  addition  to  the  denial  of  a  decree  for 
partition  and  a  dismissal  of  the  bill,  he 
seeks  full  and  affirmative  relief  on  his 
part,  by  a  decree,  for  a  transfer  to  him 
of  the  legal  title  to  the  whole  premises 
or  if  a  discovery  is  necessary  to  estab 
lish  his  equitable  defense.  German  7. 
Machin,  6  Paige  (N.  Y.)  290. 

2.  Howe  7'.  South  Park  Comr's,  19 
III.  113;  Prichard  v.  Littlejohn,  28 
111.  128. 

3.  Prichard  v.  Littlejohn,  128  III.  23. 

4.  McClaskey  v.  Barr,  48  'ed. 
Rep.  134. 

5.  "  Wherever  there  are  interfrmg 
patents,  any  person  interested  irany 
one  of  them,  etc.,  may  have  "elief 
against  the  interfering  patentee,  fid  all 
parties  interested  under  him,  by  uit  in 
equity,  against  the  owners  of  theinter- 
fering  patent;  and  the  court,  on'otice, 
may  adjudge  and  dfclare  eitherof  the 
patents  void  in  whole  or  part,  c  inop- 
erative or  invalid  in  any  particiar  part 
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litigated,  the  court  may,  without  cross-bill  filed,  grant  affirma- 
tive relief  to  defendant  on  an  answer  praying  therefor.*  Never- 
theless, defendant  may  file  a  cross-bill  if  he  chooses  to  do  so.* 

(e)  Relief  to  Infant  Defendant!. — Affirmative  relief  may  be  granted  to 
an  infant  defendant,  although  no  cross-bill  has  been  filed.^ 

(f)  Marshaling  Assets. — It  has  been  said  that  the  rules  of  practice 
as  to  the  filing  of  cross-bills  "  have  but  a  narrow  and  limited  appli- 
cation to  suits  for  the  marshaling  and  distribution  of  assets,  when 
creditors  having  conflicting  claims  are  not  introduced  as  formal 
parties,  but  come  in  under  the  decree  of  the  court,  and  submit  to  its 
jurisdiction,  tHat  their  rights  in  the  administration  of  the  assets 
may  be  protected  and  enforced."  In  such  case  "  the  court  must 
mould  and  adapt  its  practice  and  course  of  proceeding  to  the 
rights  and  equities  of  the  parties."  * 

^  b.  As  BETWEEN  CoDEFENDANTS. — Usually  one  defendant  can 
have  no  relief  as  against  a  codefendant,  without  a  cross-bill  with 


of  the  United  States,  according  to  the 
interest  of  the  parties,  etc.  >  But  no  such 
judgment  or  adjudication  shall  affect  the 
right  of  any  person  except  the  parties 
to  the  suit."     Rev.  Stat.  (U.  S.),  §  4918. 

1.  Lockvvood  V.  Cleaveland,  6  Fed. 
Rep.  721 ;  Gold,  etc.,  Ore  Separating 
Co.  V.  U.  S.  Disintegrating  Ore  Co., 
6Blatchf.  (U.S.)  307;  Union  Paper  Bag 
Co.  T'.  Crane,  6  Off.  Gaz.  801 ;  Foster  v. 
Lindsay,  3  Dill.  (U.S.)  126;  Lockwood 
V.  Cleveland,  20  Fed.  Rep.  166;  Ameri- 
can Clay-Bird  Co.  i>.  Ligowski  Clay- 
Pigeon  Co.,  31  Fed.  Rep.  466;  Electrical 
Accumulator  Co.  v.  Brush  Electric  Co., 
44  Fed.  Rep.  602. 

Illustration. — A  bill  alleged  that  com- 
plainants owned  a  patent  granted  to 
them  December  24,  1872,  as  assignees 
of  B.,  for  an  improvement  of  which  B. 
was  the  original  inventor;  that  defend- 
ant held  a  patent,  dated  February  20, 
1872,  for  an  improvement  alleged  to 
have  been  invented  by  C;  that  the  pat- 
ents interfered,  and  the  prayer  was  that 
defendant's  patent  might  "be  declared 
void.  The  answer  denied  that  B.  was 
the  prior  inventor  of  improvement 
patented  to  complainant,  alleged  that 
C.  was  the  inventor  of  that  held  by  de- 
fendant, and  prayed  that  complainants' 
patent  be  adjudged  void.  On  these 
pleadings,  a  decree  was  passed  declar- 
ing complainants'  patent  void,  and  de- 
fendant's patent  valid.  Union  Paper 
Bag  Co.  V.  Crane,  6  Off.  Gaz.  801. 

2.  American  Clay-Bird  Co.  v.  Li- 
gowski Clay-Pigeon  Co.,  31  Fed.  Rep. 
466,  overruli'iisr  Lockwood  v.  Cleve- 
land, 20  Fed.  Rep.  164. 


3.  Gilmore  v.  Gilmore,  109  111.  277. 
See  also  Stark  v.  Brown,  loi  III.  395. 

The  Reason  for  This  Practice,  it  would 
seem,  is  that  it  is  the  special  duty  of 
the  party  who  represents  the  infant  in 
the  suit  to  submit  to  the  court,  for 
its  consideration  and  decision,  every 
question  involving  the  rights  of  his 
ward.  And  the  court  will  protect  the 
rights  of  infants  where  they  are  mani- 
festly entitled  to  something,  although 
such  partj'  neglects  to  claim  it  in 
their  behalf.     Star  v.  Brown,  loi   III. 

395- 

4.  Lehman  v.  Tallassee  Mfg.  Co.,  64 
Ala.  568,  in  whichit  was  held  that  where 
the  assets  to  be  distributed  are  the  pro- 
ceeds of  sale  of  the  property  of  an 
insolvent  corporation,  conveyed  by  gen- 
eral assignment  for  the  benefit  of  cred- 
itors, and  sold  under  order  of  court  in 
a  suit  instituted  bythe  trustees,  the  cred- 
itors having  come  in  and  proved  their 
claims,  no  cross-bill  is  necessary  to  en- 
able the  court  to  distribute  the  money 
among  all  the  creditors,  disregardingthe 
preferences  declared  by  the  assignment. 
But  when  a  creditor  brings  his  bill 
asserting  a  superior  lien  or  right,  dis- 
tinct and  independent,  on  the  same 
property  on  which  another  creditor  has 
a  lien,  a  surety  who  has  paid  the  debt 
of  the  latter  creditor  may  set  up  his 
right  of  subrogation  by  answer  as 
being  merely  defensive.  But  when  the 
surety  is  compelled  to  assert  his  right 
affirrnatively  and  ask  for  affirmative 
relief  as  marshaling  the  assets,  a  cross- 
bill is  necessary.  Watts  v.  Eufaula  Nat. 
Bank,  76  Ala.  473. 
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prayer,  process,  or  answer,  as  in  an  original  suit."  There  are, 
however,  a  number  of  very  respectable  authoritieb,  which  declare 
that  adverse  interests  between  codefendants  may  be  passed  upon, 
and  a  decree  made  between  them  grounded  upon  the  pleadings 
and  proof  between  the  complainant  and  defendants,  and  founded 
upon  and  connected  with  the  subject-matter  in  litigation  between 
the  complainant  and  one  or  more  of  the  defendants.  The  basis 
for  allowing  this  practice  seems  to  be  the  avoidance  of  a  multi- 
plicity of  suits.^ 


1.  Alabama. —  CuUum  v.  Eruin,  4 
Ala.  452;  Cummings  v.  Gill,  6  Ala. 
562  ;  Gilman  v.  New  Orleans,  etc.,  R. 
Co.,  72  Ala.  566. 

Arkatisas. — Ringo  v.  Woodruff,  43 
Ark.  469. 

lozua.  —  Miller  v.  McGalligan,  i 
Greene  (Iowa)  527. 

Kentucky. —  Myers  v.  Baker,  Hard. 
(Ky.)  553;  Shelby  v.  Smith,  2  A.  K. 
Marsh.  (Ky.)  1504;  Bibb  v.  Prather, 
I  Bibb  (KyO  316;  Talbot  v.  McGee.  4 
T.  B.  Mon.  (ky.)  378;  Sale  v.  Crutch' 
field,  8  Bush  (Kv.)  646:  Caldwell  v. 
Kinkead,  i  B.  Mon.  (Ky.)  228;  Blakey 
V.  Blakey,  3  J.  J.  Marsh.  (Kv.)  679; 
Sharp  V.  Morrow,  6  T.  B.  Mon.  (Ky.) 
3ofi ;  Slaughter  v.  Huling,  4  Dana 
(Ky.)  428. 

iVc-cv  Jersev. — Brinkerhoff  "'.  Frank- 
lin, 21  N.  J.  Eq.  334. 

Vcrviont.  —  Barker  f.  Belknap,  39 
Vt.  173. 

Virsrinia. — Preston  v.  Heiskell,  32 
Gratt.^Va.)  48. 

Wisconsin. — Armstrong  v.  Pratt,  2 
Wis.  299. 

United  States. — Veach  v.  Rice,  131 
U.  S.  293;  Smith  V.  Woolfolk,  115  U. 
S.  143. 

Etis[la7id. — Howard  v.  Hopkyns,  2 
Atk.  371. 

Illustrations. — Where  different  de- 
fendants have  adverse  interests  as 
regards  the  avails  of  a  mortgage,  the 
controversy  between  them  cannot  be 
settled  upon  their  answers  to  the  bill. 
It  is  essential  that  some  of  them  should 
file  a  cross-bill  putting  in  issue  the 
matter  in  dispute.  CuUum  v.  Erwin,  4 
Ala.  452. 

A  defendant  cannot  impeach  the 
mortgage  of  a  codefendant  by  arrswer. 
A  cross  bill  is  necessary  for  that  pur- 
pose. Brinkerhoff  -■.  Franklin,  i\  N.J. 
Eq.  334- 

Exception. — Distribution  of  Fund. 
— The  rule  as  stated  does  not  apply  to 
a  suit  in  chancery    by   one    distributee 


against  an  administrator  and  codis- 
tributees,  or  one  legatee  against  his  co- 
legatee  and  the  executor,  for  ascertain- 
ing and  distributing  a  fiducial  fund  in 
which  all  the  distributees  and  legatees 
have  a  common  interest  derived  from 
the  same  source.  Caldwell  v.  Kinkead, 

I  B.  Mon.  (Kv.)  229;  Sale  v.  Crutch- 
field.  8  Bush  (ky.)  649. 

Order  toy  Decree. — Though  it  is  a 
general  rule  not  to  decree  in  favor  of 
one  defendant  against  another,  unless 
they  interplead,  if  the  decree  be  other- 
wise regular  it  will  not  be  reversed  on 
the  application  of  the  party  who  pro- 
duced the  irregularity.  Blakey  v. 
Blakey,  3  J.  J.  Marsh.  (Ky.)  679. 

2.  Chamley  v.  Dunsany,  2  Sch.  & 
Lef.  710;  Farquharson  v.  Seton,  5  Russ. 
46;  Conry  v.  Caulfield,  2  Ball  &B.  255; 
Sanford  v.  Morrice,  11  CI.  &  F.  682 ; 
Hood  V.  Clapham,  19  Beav,  90;  Raby 
V.  Ridehalgh,  7  De  G.  M.  &  G.  104; 
Elliott  V.  Pell,  I  Paige  (N.  Y.)  26S; 
Gentry  f.  Gentry,  i  Sneed  (Tenn.)  87; 
Ingram  v.  Smith,  i  Head  (Tenn.)  427; 
Davis  V.  Reaves,  7  Lea  (Tenn.)  5S5 ; 
Henshaw  v.  Wells,  g  Humph.  (Tenn.) 
568;  La  Grange,  etc.,  R.  Co.  7',  Rainey, 
7  Coldw.  (Tenn.)  420;  Vance  v.  Evans, 

II  W.  Va.  342;  Roots  V.  Mason  City 
Salt,  etc.,  Co.,  27  W.  Va.  483  ;  Watson 
t'.  Wigginton,  28  W.  Va.  533  ;  Corcoran 
t'.  Chesapeake,  etc.,  Canal  Co.,  94  U.  S. 
741 ;  Louis  -'.  Brown  Tp.,  109  U.  S.  167 ; 
National  Bank  of  the  Metropolis  v. 
Sprague,  21  N.  J.  Eq.  544;  Hudnit  v. 
Nash,  16  N.  J.  Eq.  550;  Thurston  v. 
Prentiss,  i  Mich.  193. 

Limitations  of  Rule. — Relief  may  be 
had  by  one  defendant  against  a  code- 
fendant, when  it  rests  upon  matter 
stated  in  the  bill,  and  admitted  by  the 
defendant  sought  to  be  charged  by  his 
codefendant,  either  by  suffering  the 
bill  to  be  taken  as  confessed  or  by 
direct  admission  in  his  answer,  but  a 
defendant  cannot  have  a  decree  against 
his  codefendant,  on  matters  stated  in 
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IV.  Requisites  of  Cross-Bill— 1.  Defenses  Available  by  Answer. 
— A  Cross-Bill  should  not  be  filed  where  no  discovery  is  sought,  and 
where  the  matters  of  defense  thereby  set  up  are  equally  available 
by  answer,  since  In  such  case  it  would  not  only  be  unnecessary 
but  useless.!  Such  a  cross-bill  may  be  dismissed  on  answer,* 
motion,^  or  demurrer.* 


the  answer  of  the  defendant  in  whose 
favor  the  decree  is  rendered,  which 
the  defendant  decreed  against  had  no 
opportunity  to  respond  to  by  pleadings 
and  evidence,  as  he  would  have  had  if 
those  matters  had  been  stated  in  the 
original  bill.  Walker  v.  Byers,  14 
Ark.  261. 

Matter  Ai^ising  Pendente  Lite. — 
The  rule,  as  stated  in  the  text,  has  not 
been  so  far  relaxed  as  to  permit  matter 
arising  after  the  institution  of  the  suit 
to  be  set  up  against  a  codefendant, 
without  cross-bill.  National  Bank  of 
the    Metropolis   v.   Sprague,    21    N.  J. 

Eq-  533- 

1.  Oilman  v.  New  Orleans,  etc.,  R. 
Co.,  72  Ala.  566;  McDaniel  v.  Callan, 
75  Ala.  327;  Tison  v.  Tison,  14  Oa. 
167;  Bullock  V.  Brown,  20  Oa.  472; 
Morgan  v.  Smith,  11  111.  194;  Prich- 
ard  V.  Littlejohn,  128  111.  123;  New- 
berry V.  Blatchford,  106  111.  584;  Edger- 
ton  V.  Young,  43  111.  464;  Howe  v. 
South  Park  Com'rs,  119  111.  loi;  Akin 
V.  Cassiday,  105  111.  22  ;  Wingf.  Good- 
man, 75  111.  159;  Olenn  v.  Clark,  53 
Md.  580;  Bogle  V.  Bogle,  3  Allen 
(Mass.)  158;  Cook  r'.  Wheeler,  Harr. 
(Mich.)  443;  Hall  v.  Harrington,  41 
Mich.  146;  Buckingham  -•.  Wesson,  54 
Miss.  526;  Van  Winkle  f.  Arm- 
strong, 41  N.  J.  Eq.  402;  Beck  v.  Beck, 
43  N.  J.  Eq.  39;  Weed  v.  Smull,  3 
Sandf.  Ch.  (N.  Y.)  273:  Draper  v. 
Gordon.  4  Sandf.  Ch.  (N.  Y.)  210; 
Braman  v.  Wilkinson,  3  Barb.  (N.  Y.) 
151;  Montgomery  v.  Olwell,  1  Tenn. 
Ch.  169;  Brown  x\  Bell,  4  Hayw. 
(Tenn.)  287;  Moorman  v.  Smoot,  28 
Gratt.  (Va.)  80;  Armstrong  v.  Wilson, 
19W.  Va,  108;  Kilbreth  r.  Root,  33 
W.  Va.  600;  Baker  v.  Oil  Tract  Co.,  7 
W.  Va.  454;  American,  etc.,  Mortg,, 
etc.,  Corp.  V.  Marquam,  62  Fed.  Rep. 
960. 

Thus,  on  a  bill  to  foreclose  a  mort- 
gage, given  by  a  person  claiming  to  be 
the  conservator  of  an  insane  person, 
against  his  successor,  the  latter  an- 
swered, denying  that  the  person  execut- 
ing the  note  and  mortgage  was  the 
conservator  of  the  insane   person,  and 


his  authority  to  bind  the  estate,  and 
also  filed  a  cross-bill  setting  up  the 
same  facts  as  in  the  answer,  but  no  new 
facts,  and  asking  to  have  the  note  and 
mortgage  set  aside  and  canceled.  It  was 
held  that  the  cross-bill  w*as  improperly 
filed,  and  should  have  been  dismissed 
had  a  motion  been  made  for  that  pur- 
pose. The  defense  in  the  answer,  if  suc- 
cessful, would  have  barred  all  future 
claim  under  the  mortgage,  the  same  as 
a  decree  declaring  it  void.  Akin  7'. 
Cassiday,  105  111.  22. 

So,  in  a  suit  or  proceeding  by  a 
foreign  attachment  in  equity,  to  colfect 
the  price  of  merchandise,  it  is  com- 
petent for  the  defendant  to  plead  and 
reh'  upon  a  breach  of  warranty  of  the 
quality  of  the  material  of  the  mer- 
chandise, in  reduction  or  abatement  of 
the  price;  and  where  such  defense  is 
pleaded  and  relied  on  in  the  answer,  a 
cross-bill  should  not  be  filed  for  that 
purpose.  Baker  v.  Oil  Tract  Co.,  7 
W.  Va.  454. 

Defense  Available  by  Answer  but  Set 
up  by  Cross  bill — Hoxv  Lost. — The  rule 
that  every  defense  which  might  have 
been  set  up  in  a  suit,  is  cut  off  by  a 
judgment  or  decree,  whether  it  was 
actual!)'  made  or  not,  applies  to  a 
defense  first  made  by  a  cross-bill  which 
might  have  been  set  up  in  the  answer. 
Draper  v.  Gordon,  4  Sandf.  Ch. 
(N.  Y.)  210. 

2.  Glenn  v.  Clark,  53  Md.  580. 

3.  Newberry  v.  Blatchford,  106  111. 
584;  Morgan  v.  Smith,  11  111.  194; 
llowet'.  South  Park  Com'rs,  119  111. 
loi  ;  Akin  z\  Cassiday,  105  111.  22; 
Braman  v.  Wilkinson,  3  Barb.  (N.  Y.) 
151;  Weed  V.  Smull,  3  Sandf.  Ch. 
(N.  Y.)  273 ;  Montgomery  v.  Olwell, 
I  Tenn,  Ch.  169;  Van  Winkle  v. 
Armstrong,  41  N.  J.  Eq.  402. 

4.  Buckingham  7-.  Wesson,  54  Miss. 
526;  Beck  7'.  Beck,  43  N.  J.  Eq.  39; 
Cook  V.  Wheeler,  Harr.  (Mich.)  443; 
Wing  7'.  Goodman,  75  111.  159;  New- 
berry V.  Blatchford,  106  111.  5S6. 

Costs  of  Dismissal — The  dismissal  of 
an  unnecessary  cross-bill  will  be  with- 
out   cost    to   either    party  where  both 
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2.  Relevancy  to  Original  Bill. — It  is  well  settled  that  matters  set 
up  in  a  cross^bill  must  be  germane  to  the  matter  involved  in  the 
original  bill  or  complaint. ^ 


Bogle  V.  Bogle,  3  Allen 


are  in  fault, 
(Mass.)  158. 

1.  Alabama. — O'Neill  v.  Perrvman, 
102  Ala.  522;  Rapier  v.  Gulf  City  Paper 
Co.,  64  Ala.  330;  Continental  L.  Ins. 
Co.  V.  Webb,  54  Ala.  688;  Camp  v. 
Elston,  48  Ala."8i  ;  Davis  v.  Cook,  65 
Ala.  617;  Tutvviler  v.  Dunlap,  71  Ala. 
126;  Shelton  7'.  Carpenter,  60  Ala.  201; 
Taunton  -'.  Mclnnish,  46  Ala.  6ig; 
Grimball  t-.  Patton,  70  Ala.  626;  Nel- 
son V.  Dunn,  15  Ala.  501 ;  Andrews  v. 
Hobson,  23  Ala.  219. 

Arkansas. — Pindall  v.  Trevor,  30 
Ark.  268;  Hornor  xk  Hanks,  22  Ark.  572. 

Colorado. — Crisman  v.  Heiderer,  5 
Colo.  5S9. 

Connecticut.  —  Rowan  v.  Sharp's 
Rifle  Mfg.  Co.,  33  Conn.  \. 

Florida. — Griffin  v.  Fries,  23  Fla. 
173,  II  Am.  St.  Rep.  351  ;  Mattair  v. 
Pa^'ne,  15  Fla.  682  ;  Matthews  v.  Lind- 
say, 20  Fla.  962  ;  Ledwilh  v.  Jackson- 
viile,  32  Fla.  i. 

Georgia. — Carlton  v.  Southern  Mut. 
Ins.  Co.,  72  Ga.  371 ;  Josey  v.  Rogers, 
13  Ga.  478;  Rogers  v.  Rogers,  74  Ga. 
59S;  Sasser  v.  Sasser,  73  Ga.  276;  Turk 
"v.  Turk,  3  Ga.  422  ;  Brownlee  v.  War- 
mack,  90  Ga.  775. 

Idaho. — Willman  v.  Friedman  (Ida- 
ho, 1894),  38  Pac.  Rep.  937. 

Illinois. — Davis  v.  American,  etc., 
Christian  Union,  100  111.  313;  Gage  f. 
Mayer,  117  111.  632;  Hurd  t'.  Case,  33 
111.  45;  Chicago  Artesian  Well  Co.  v. 
Connecticut  Mut.  L.  Ins.  Co.,  57  111. 
424;  Follansbee  v.  Scottish-American 
Mortg.  Co.,  7  111.  App.  4S6;  Robins  v. 
Swain,  6S  111.  197  ;  Dawson  v.  Vickery, 
150  111.  398;  Lund  V.  Skanes  Enskilda 
Bank,  96  111.  181 ;  Lloyd  v.  Kirkwood, 
112  111.  329;  Ballance  -'.  Underbill,  4 
111.  453;  Thompson  f.  Shoemaker,  68 
111.  256;  Peoria,  etc.,  R.  Co.  v.  Bryan, 
5  111.  App.  387 ;  Qiiick  v.  Lemon,  105 
111.  578;  Morrison  t-.  Morrison,  140  Ili. 
560;  Correll  v.  Freeman,  29  111.  App.  39. 

Indiafia. — Williams  v.  Boyd,  75  Ind. 
286;  Sterne  v.  Vincennes  First  Nat. 
Bank,  79  Ind.  560  ;  Hunter  v.  McLaugh- 
lin, 43  Ind.  38;  Dice  v.  Morris,  32  Ind. 
283;  Debolt  V.  Carter,  31  Ind.  355; 
Washburn  v.  Roberts,  72  Ind.  213;  Pool 
V.  Davis,  135  Ind.  323;  Heaton  v. 
Lynch  (Ind.  App.  1894),  38  N.  E. 
Rep.  224. 


Kentucky. — May  v.  Armstrong,  3  J. 
J.  Marsh.  (Ky.)  260;  Waller  -'.  Logan, 

5  B.  Mon.  (Ky.)  528;  Crabtree  v.  Banks, 
I  Mete.  (Kv.)  482;  Daniel  v.  Morrison. 

6  Dana  (Kv.)  186;    Wickliffe  7'.  Clay^ 
I  Dana  (Ky.)  589. 

Massachusetts.  —  Atlanta  Mills  v. 
Mason,  120  Mass.  2.44;  Slater  v.  Cobb, 
153  Mass.  22. 

Michigan. — Andrews  v.  Kibbee,  12 
Mich.  94;  Hackley-  v.  Mack,  60  Mich. 
591;  Wilcox  V.  Allen,  36  Mich.  161; 
Farmers',  etc..  Bank  v.  Bronson,  14 
Mich.  361. 

Mississippi. — Gilmer  v.  Felhour,  45 
Miss.  627;  Thomason  7".  Neeley,  50 
Miss.  310;  Fletcher  v.  Wilson,  i  Smed. 
&  M.  Ch.  (Miss.)  376;  Valentine  v. 
McGrath,  52  Miss.  112. 

JVezv  Hampshire. — Roberts  ''.  Pea- 
vey,  29  N.  H.  393;  Kidder  v.  Barr,  35 
N.  H.  251. 

Netv  yersey. — Allen  v.  Fury  (N.J. 
1894),  30  Atl.  Rep.  551  ;  Krueger  v. 
Ferry,  41  N.  J.  Eq.  432;  Sebring  v. 
Conkling,  32  N.  J.  Eq.  24;  Beck  v.  Beck, 
43  N.  J.  Eq.  39;  Jackson  v.  Grant,  i8 
N.  J.  Eq.  145;  Kirkpatrick  v.  Corning, 
39  N.J.  Eq.  136,  40  N.J.  Eq.  343;  Car- 
penter 7-.  Gray,  37  N.  J.  Eq.  389;  Led- 
del  7'.  Starr,  19  N.  J.  Eq.  160 ;  Randolph 
7'.  Robinson,  2  N.  J.  L.  J.  170;  Mount 
V.  Potts,  23  N.  ].  Eq.  188;  Trade  Ins. 
Co.  7'.  Mayhew  (N.  J.),  July,  1884; 
Heckscher  v.  Trotter,  41  N.J.  Eq.  502. 

New  Mexico. — Perea  v.  Harrison 
(N.  Mex.  1895),  4^  Pac.  Rep.  529. 

JVew  York.  —  Galatian  r\  Erwin, 
Hopk.  Ch.  (N.  Y.)  48;  King  7-.  Mc- 
Vicker,  3  Sandf.  Ch.  (N.  Y.)  192; 
Draper  xk  Gordon,  4  Sandf.  Ch.  (N. 
Y.)  210;  Griffith  v.  Merritt,  19  N.  Y. 
530;  Field  V.  Schieffelin,  7  Johns.  Ch. 
(N.  Y.)  250;  German  v.  Machin,  6 
Paige  (N.  Y.)  2S8. 

Rhode  Island, — Wetmore  v.   Fiske, 

15  R-  I-  354- 

Tennessee. — Campbell  7'.  Foster,  2 
Tenn.  Ch.  402;  Carey  r*.  Williams,  i 
Lea  (Tenn.)  51  ;  Cohen  v.  Woollard,  2 
Tenn.  Ch.  686;  State  v.  Tennessee 
Bank,  3  Baxt.  (Tenn.)  391;;  Turley  ,7;. 
Taylor,  6  Baxt.  (Tenn.)  386;  Hudgins 
V.  Fanning,  4  Baxt.  (Tenn.)  574. 

Virginia. —  Hudson  v.  Hudson,  3 
Rand.  (Va.)  117;  Cox  v.  Price  (Va. 
1895),  22  S.  E.  Rep.  512. 
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The  new  facts  which  it  is  proper  for  a  defendant  to  introduce 
into  a  pending  litigation,  by  means  of  a  cross-bill,  are  such,  and 
such  only,  as  it  is  necessary  for  the  court  to  have  before  it,  in 
deciding  the  questions  raised  in  the  original  suit,  to  enable  it  to 
do  full  and  complete  justice  to  all  the  parties  before  it,  in  respect 
to  the  cause  of  action  on  which  the  complainant  rests  his  right  to 
aid  or  relief.  If  a  defendant,  in  filing  a  cross-bill,  attempts  to  go 
beyond  this,  and  to  introduce  new  and  distinct  matter,  not  essen- 
tial to  the  proper  determination  of  the  matter  put  in  litigation  by 
the  original  bill,  although  he  may  show  a  perfect  case  against 
either  the  complainant  or  one  or  more  of  his  codefendants,  his 
pleading  will. not  be  a  cross-bill  but'an  original  bill.^  And  no 
decree  can  be  rendered  on  such  matter.* 

Application  of  the  Rule. — This  fundamental  rule,  as  will  be  seen 
from  the  hpst  of  authorities  cited  in  the  note,  has  been  widely 
applied  in  the  adjudicated  cases  but  not  always  with  the  same 
result.  Thus,  the  doctrine  of  relevancy  has  been  applied  to  bills 
to  cancel   deeds,*  bills   to  enjoin   the   execution    of  judgment,* 


Vermont. — Slason  v.  Wright,  14  Vt. 
208;  Rutland  v.  Paige,  24  Vt.  i8i; 
Hathaway  v.  Hagan,  64  Vt.  135. 

West  Virginia.  —  Riggs  v.  Arm- 
strong, 23  W.  Va.  760;  Hansford  v. 
Chesapeake  Coal  Co.,  22  W.  Va.  70; 
McMullen  v.  Eagan,  21  W.  Va.  233; 
Radcliff  V.  Corrothers,  33  W.  Va.  682  ; 
Watson  V.  Wigginton,  28  W.  Va.  533 ; 
Roots  7'.  Mason  City  Salt,  etc.,  Co., 
27  W.  Va.  483. 

United  States.  —  Jesup  v.  Illinois 
Cent.  R.  Co.,  43  Fed.  Rep.  4S3 ;  John- 
son R.  Signal  Co.  v.  Union  Switch, 
etc.,  Co.,  43  Fed.  Rep.  331 ;  La  Dow  v. 
Bement,  66  Fed.  Rep.  198;  Remer  t^. 
McKay,  38  Fed.  Rep.  164;  Stonemetz 
Printers'  Machinery  Co.  v.  Brown 
Folding-Mach.  Co.,  46  Fed.  Rep.  851 ; 
Kingsbury  v.  Buckner,  134  U.  S.  650; 
Chattanooga  Medicine  Co.  v.  Thed- 
ford,  58  Fed.  Rep.  347;  Providence 
Rubber  Co.  v.  Goodyear,  9  Wall.  (U. 
S.)  S07;  Lautz  V.  Gordon,  28  Fed. 
Rep.  264;  Markell  v.  Kasson,  31  Fed. 
Rep.  104;  Ayres  v.  Carver,  17  How. 
(U.  S.)  591 ;  Cross  V.  De  Valle,  i  Wall. 
(U.  S.)  5;  Gregory  v.  Pike,  29  Fed. 
Rep.  58S ; '  Carnochan  v.  Christie,  11 
Wheat.  (U.  S.)  446;  Farmers'  L.  &  T. 
Co.  V.  San  Diego  St.  Car  Co.,  40  Fed. 
Rep.  105  ;  Pacific  R.  Co.  v.  Cutting,  27 
Fed.  Rep.  638;  Ex  p.  South,  etc.,  Ala- 
bama R.  Co.,  95  U.  S.  221;  McMullen 
V.  Ritchie,  !;7  Fed.  Rep.  104;  Brandon 
Mfg.  Co.  t^.Prime,  14  Blatchf.  (U,  S.) 
371;  Weavers.  Alter,  3  Woods  (U.  S.) 
154;  New  Departure  Bell  Co.  v.  Hard- 


ware Specialty  Co.,  62  Fed.  Rep.  462; 
Cliicago,  etc.,  R.  Co.  v,  Chicago  Third 
Nat.  Bank,  134  U.  S.  277;  Walden  v. 
Bodley,  14  Pet.  (U.  S.)  156;  Young  v. 
Colt,  2  Blatchf.  (U.  S.)  373. 

England. — Manders  v.  Manders,  4 
Ir.  Eq.  Rep.  434. 

1.  Krueger  -'.  Ferry,  41  N.  J.  Eq. 
432 ;  Galatian  v.  Erwin,  Hopk.  Ch. 
(N.  Y.)  48:  Carpenter  v.  Gray,  37  N. 
J.  Eq.  389;  Andrews  v.  Kibbee,  12 
Mich.  94  ;  Farmers',  etc..  Bank  v.  Bron- 
son,  14  Mich.  361. 

2.  Galatian  v.  Erwin,  Hopk.  Ch.  (N. 
Y.)48;  Field  v.  Schieflelin,  7  Johns. 
Ch.(N.  Y.)  250;  Draper  v.  Gordon,  4 
Sandf.  Ch.  (N.  Y.)  210;  May  v.  Arm- 
strong, 3  T-  J.  Marsh.  (Ky.)  262;  Grif- 
fith V.  Merritt,  19  N.  Y.  530. 

3.  Bills  to  Cancel  Deeds. — Where  an 
original  bill  seeks  to  set  aside  a  con- 
veyance, a  cross-bill  to  establish  and 
confirm  it  is  germane,  Carnochan  v, 
Christie,  1 1  Wheat.  (U.S.)  446;  La  Dow 
V.  Bement,  66  Fed.  Rep.  198;  and  a 
cross-bill  to  compel  delivery  of  a  deed 
wrongfully  taken  possession  of  by 
complainant  is  germane  to  a  bill  to 
cancel  it,  Rogers  v.  Rogers,  74  Ga. 
598.  On  the  other  hand,  the  estaljlish- 
ment  of  another  legal  title  not  sought 
to  be  avoided  cannot  be  had  on  cross- 
bill. Gage  V.  Mayer,  117  111.  632. 

4.  Bill  to  Enjoin  Execution  of  Judg- 
ment.— To  a  bill  to  enjoin  an  execu- 
tion sale  under  judgment,  a  crossbill 
to  establish  the  judgment  as  a  Hen  on 
the    property,  and     to    sell    it    under 


5  Encyc.  PI.  &  Pr.— 4i 
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bills  to  establish  or  confirm  a  title,^  bills  to  perpetuate  testi- 
mony,* bills  for  accounting,^  bills  for  partition,"*  bills  for  settle- 
ment and  distribution  of  funds, ^  bills  to  enjoin  interference  with 
water  or  mill   privileges   higher  up  on  the  same  stream,®    bills 


the  judgment,  is  germane,  Chicago, 
etc.,  R.  Co.  7'.  Chicago  Third  Nat. 
Bank,  134  U.  S.  276;  and  so  is  a  cross- 
bill charging  the  complainant  with 
fraud  in  procuring  deeds  to  the  land, 
the  sale  of  which  complainant  seeks  to 
enjoin,  and  the  original  complainant 
may  be  perpetualh-  enjoined  for  as- 
serting title  to  the  land,  Valentine  v. 
McGrath,  52  Miss.  112.  But  on  a  bill 
to  enjoin  execution  of  a  judgment  and 
to  establish  a  legal  claim  as  a  set-off,  a 
cross-bill  for  the  purpose  of  settling  an 
alleged  former  partnership  between 
the  parties  is  not  permissible.  O'Neill 
V.  Ferryman.  102  Ala.  ^22. 

1.  BUI  to  Establish  Title.— Where  a 
bill  is  filed  to  remove  cloud  from  title, 
a  cross-bill  framed  to  have  such  title 
declared  void  for  fraud  is  germane. 
Remer  v.  McKay,  38  Fed.  Rep.  164. 
And  where  the  subject-matter  in  the 
original  bill  filed  by  an  ijifant  is  the  title 
to  property  conveyed  by  a  deed  under 
which  complainant  claimed  title,  and 
the  allegations  of  a  cross -bill  relate  to 
the  property,  and  seek  to  establish  the 
trust  created  by  the  deed,  the  cross- 
bill is  germane  to  the  original  bill. 
Kingsbury  v.  Buckner,  134  U.  S.  650. 

Where  the  heirs  of  a  mortgagor  seek 
to  compel  an  assignment  to  them  of  a 
certificate  of  purchase  at  a  foreclosure 
sale,  a  cross-bill  by  the  purchaser  seek- 
ing to  have  a  deed  made  to  him  on  the 
same  certificate  is  proper.  Davis  t\ 
American,  etc.,  Christian  Union,  100 
111.  313. 

2.  On  a  Bill  to  Perpetuate  Testimony, 
a  cross-bill  filed  for  the  purpose  of  es- 
tablishing title  to  property  is  not  ger- 
mane. May  T'.  Armstrong,  3  J.  J. 
Marsh.  (Ky.)  260. 

3.  Bill  for  an  Accounting. — On  a  bill 
by  a  wife  against  her  husband  for  an 
accounting,  a  cross-bill  seeking  to  ob- 
tain the  custody  of  an  infant  child  and 
to  enjoin  alimony  proceedings  is  not 
germane  to  the  original  bill.  Sasser 
V.  Sasser,  73  Ga.  275. 

4.  Bill  for  Partition.— To  a  bill  for 
partition,  a  cross-bill  may  be  filed  to 
impeach  the  decree  under  which  com- 
plainant obtained  his  title  to  the 
premises  in  suit.  Lloyd  v.  Kirkwood, 
112  111.  329. 


On  a  bill  by  one  of  two  tenants  in 
common,  for  partition,  the  other  may 
set  up,  by  cross-bill,  that  he  holds  the 
equitable  title  to  the  whole  premises, 
and  pray  that  legal  title,  which  is  in 
complainant,  may  be  decreed  to  him.. 
German  v.  Machin,  6  Paige  (N.Y.)  288. 

6.  Bills  for  Settlement  and  Distribu- 
tion of  Funds. — Where  a  bill  in  equity 
is  filed  against  an  administrator,  to 
compel  a  settlement  of  accounts  and  the 
distribution  of  the  estate,  a  cross-bill  is 
the  proper  mode  of  bringing  forward 
a  release  executed  to  the  administrator 
by  one  of  the  distributees,  after  answer 
is  filed,  and  of  the  establishment  of  an 
equitable  set-off  against  another  dis- 
tributee, Pearson  v.  Darrington,  32  Ala. 
227;  and  a  distributee  may  thus  set  up 
a  legal  demand  against  the  estate. 
Hudgins   v.  Fanning,  4  Baxt.  (Tenn.) 

574- 

But  to  a  suit  by  a  corporation,  for  dis- 
tribution of  a  specific  fund,  a  cross-bill 
hy  a  stockholder,  for  a  general  distribu- 
tion of  all  the  corporate  property,  is 
not  germane.  Pacific  R,  Co.  v.  Cut- 
ting, 27  Fed.  Rep.. 638. 

So,  also,  on  a  bill  by  a  trustee,  for  ad- 
ministration and  settlement  of  a  trust 
created  by  will,  a  cross-bill  by  testa- 
trix's husband,  setting  up  that  he  is 
entitled  to  personal  estate  of  which 
testatrix  died  owner,  is  not  germane. 
Grimball  v.  Patton,  70  Ala.  626. 

Bill  to  Declare  Legal  Status  of  Fund. 
— On  a  bill  by  an  insurance  company, 
to  fix  the  legal  status  of  its  reserve 
fund,  a  cross-bill  by  some  of  the  de- 
fendants, setting  up  claims  as  to  the 
fund,  are  germane  to  the  litigation. 
Carlton  v.  Southern  Mut.  Ins.  Co.,  72 
Ga.  371. 

6.  Bill  to  Enjoin  Interference  with 
Water  Privilege. — On  a  bill  in  equity  by 
the  owner  of  a  mill  privilege,  against 
the  owner  of  another  mill  privilege 
lower  down  the  same  stream,  to  re- 
strain himi  from  maintaining  his  dam  at 
a  greater  height  than  he  is  entitled  tp 
maintain  it,  the  defendant  may  have 
alleged  infringements  by  the  plaintiff, 
of  his  rights  in  the  use  of  the  stream,  de- 
termined by  a  cross-bill.  Atlanta  Mills 
V.  Mason,  120  Mass.  244.  See  also  Wet- 
more  V.  Fiske,  15  R.  I.  354. 
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to  enjoin  waste,i  bills  for  the  specific  performance  of  contracts  * 
bills  to  enforce  liens,^  bills  for   foreclosure  of   mortgages,*  bills 


1.  Bill  to  Enjoin  Waste. — When  a 
plaintiflf  in  ejectment  files  his  bill  in 
equity  to  restrain  the  defendant  from 
cutting  and  removing  timber  from  the 
land,  and  the  latter, in  his  answer,  denies 
the  plaintiff's  title  and  alleges  title  in 
himself,  he  may,  at  the  time  of  filing 
his  answer,  file  a  cross-bill  also,  praying 
that  the  plaintiff  be  enjoined  from 
further  prosecuting  his  suit  in  eject- 
ment, provided  the  facts  set  forth  in 
said  cross-bill  entitle  him  to  equitable 
relief.  Griffin  v.  Fries,  23  Fla.  173,  11 
Am.  St.  Rep.  351. 

2.  Specific  Performance. — On  a  bill  to 
enforce  specific  performance  of  a  con- 
tract to  sell  land,  a  defendant  ma^'  set 
up,  by  cross-bill,  a  mortgage  given  to 
secure  the  purchase-monej',  and  pray 
for  a  foreclosure.  Fletcher  t'.  Wilson, 
I  Smed.  &  M.  Ch.  (Miss.)  376.  But  see 
Davis  V.  Reed,  37  Fed.  Rep.  418,  in 
which  it  was  held  that,  on  a  bill  for 
specifiic  performance,  defendants  not 
having  elected  to  rescind,  for  fraud, 
until  filing  of  -answer  and  cross-bill, 
their  prayer  for  rescission  should  be  re- 
fused. 

3.  Bill  to  Enforce  Liens. — A  cross-bill 
seeking  to  set  aside,  for  want  of  juris- 
diction, a  judgment  sought  to  be  en- 
forced as  a  lien  upon  land  alleged  to 
have  been  fraudulently  conveyed,  is 
germane  to  the  original  bill,  FoUans- 
bee  V.  Scottish-American  Mortg.  Co.,  7 
111.  App.  4S6;  and  so  is  a  cross-bill 
which,  alleges  that  the  conveyance  is  a 
valid  mortgage  and  seeks  a  foreclosure 
of  the  equity  of  the  mortgagor,  Fol- 
lansbee  v.  Scottish-American  Mortg. 
Co.,  7  Ilk  App.  486,  To  an  original 
bill  seeking  to  enforce  a  vendor's 
lien,  a  cross-bill  by  the  purchaser's 
widow  for  an  assignment  of  dower 
is  germane.  Brooks  v.  Woods,  40 
Ala.  538;  and  so,  it  would  seem,  is  a 
cross-bill  seeking  a  rescission,  Wick- 
liflfe  V.  Clay,  i  Dana  (Ky.)  589.  But 
It  has  been  held  that  a  defect  of  title  to 
land  sold  is  no  defense  to  a  bill  to  en- 
force the  vendor's  lien  for  unpaid 
purchase-money,  though  it  is  to  a  per- 
sonal decree  against  the  vendee,  and 
that  a  rescission  of  the  contract  is,  be- 
cause of  the  defect  of  title,  a  matter  for 
an  original  and  not  a  cross-bill.  Cohen 
V.  Woollard,  2  Tenn.  Ch.  686. 

So  on  a  bill  to  enforce  a  mechanic's 


lien,  where  a  subsequent  grantee  of  the 
fee  and  a  prior  mortgagee  were  made 
parties  defendant,  and  after  rendition 
of  decree  affecting  the  mortgagee  as 
well  as  others  he  sold  the  premises 
under  a  power  contained  in  the  mort- 
gage and  gave  deed  to  the  purchaser,  it 
was  held  that  a  cross-bill  by  the  owner 
in  fee  charging  that  the  sale  was  in 
fraud  of  his  rights,  and  asking  relief, 
was  germane  to  the  original  suit.  Chi- 
cago Artesian  Well  Co.  v.  Connecticut 
Mut.  L.  Ins.  Co.,  57  111.  424. 

4.  Bill  for  Foreclosure  of  Mortgage — 
What  Is  Gertnatie. — To  a  bill  for  fore- 
closure, defendant  may  set  up  a  mort- 
gage prior  to  complainant's,  and  ask 
that  complainant's  mortgage  be  post- 
poned to  defendant's  prior  equitable 
lien.  Farmers',  etc..  Bank  v.  Bronson, 
14  Mich.  361.  So  a  cross-bill  may  be 
filed  by  a  defendant,  to  impeach  for 
fraud  a  mortgagor's  title  to  the  land  in 
suit.  Galatian  v.  Erwin,  Hopk.  Ch.  (N. 
Y.)  48. 

And  in  foreclosure  proceedings 
against  a  mortgagor  and  a  purchaser 
of  the  equity  of  redemption,  a  cross- 
bill by  the  mortgagor,  to  annul  the  con- 
veyance of  the  equity  of  redemption,  is 
germane.  Dawson  v.  Vickery,  150 
111.  398. 

In  foreclosure  proceedings  by  a  jun- 
ior mortgagee,  against  a  mortgagor  and 
a  senior  mortgagee,  where  the  bill  al- 
leges usury  in  the  debt  of  the  senior 
mortgagee,  usurj-  in  the  debt  of  the 
senior  mortgagee  may  be  set  up  in  a 
cross-bill  by  the  mortgagor.  Davis  z\ 
Cook,  65  Ala.  617. 

In  a  suit  to  foreclose  a  first  mortgage, 
the  junior  mortgagee  may  file  a  cross- 
bill for  relief  against  a  sale  made  by 
the  prior  mortgagee,  pending  a  suit  un- 
der a  prior  sale  in  his  mortgage,  and 
for  leave  to  redeem  from  first  mortgage. 
Hurd  V.  Case,  32  111.  45. 

On  a  petition  to  foreclose  a  mort- 
gage, if  the  master  finds  that  after 
deducting  the  usury  embraced  in  the 
mortgage  note,  complainant  has  been, 
overpaid,  defendant  may  have  a  decree 
for  such  overpayment,  by  filing  a  crossr 
bill.     Hathaway  v.   Hagan,  64  Vt.  135. 

Where  a  cross- bill  for  foreclosure 
alleges  that  the  portion  of  the  land  cov- 
ered by  the  mortgage  has  been  re- 
leased,   and    asks    that  the  said  mort- 
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to  subject  property  to  judgment, ^  bills  for  infringement  of  pat- 
ents,^ bills  to  settle  partnership  affairs,*  and  bills   to  establish 


gaged  property  may  be  sold,  the  land 
alleged  to  have  been  released  forms  a 
part  of  the  subject-matter  of  the  bill, 
and  a  defendant  may  have  equitable  re- 
lief in  regard  to  it  on  a  cross-bill.  Mor- 
rison V.  Morrison,  140  111.  560. 

A  trustee  in  a  mortgage  executed  hy 
the  C.  railroad  company,  to  secure  a 
proper  distribution  of  the  rents  of  its 
road,  filed  a  bill  against  the  C.  com- 
pany and  the  B.  company,  to  which  the 
C.  company  had  leased  its  road.  The 
bill  alleged  the  insolvency  of  the  C. 
company  and  its  refusal  to  collect 
rents,  and  asked  that  the  trustee  be  em- 
powered to  do  so.  It  was  held  that  a 
cross-bill  by  the  B.  company,  asking 
that  the  lease  be  canceled,  was  germane 
to  the  original  bill.  Jesup  v.  Illinois 
Cent.  R.  Co.,  43  Fed.  Rep.  483. 

What  Is  Not  Germane. — A  cross-bill 
seeking  to  impeach  plaintiff's  title  to 
land  not  in  suit,  cannot  be  made  a 
foundation  of  a  decree.  Galatian  v. 
Erwin,  Hopk.  Ch.  (N.  Y.)  48;  contra 
Honor  v.  Hanks,  22  Ark.  572.  Nor 
can  the  court  undertake  to  settle  the 
estate  as  between  the  defendants,  on 
a  cross-bill.  Trade  Ins.  Co.  z>.  Mayhew 
(N.  J.),  July,  18S4.     Bird,  V.  C. 

A  cross-bill  for  partition  is  not  ger- 
mane to  a  bill  for  foreclosure.  Matthews 
f.  Lindsay,  20  Fla.  962  {citing  Buck- 
master  V.  Kelley,  15  Fla.  180;  Mattair 
V.  Payne,  15  Fla.  682).  Nor  is  a  cross- 
bill germane  which  sets  up  a  distinct 
and  independent  claim.  Rowan  v. 
Sharp's  Rifle  Mfg.  Co.,  33  Conn.  i. 
And  on  a  bill  to  foreclose  a  deed  of 
trust,  the  bondholders  cannot  recover 
damages  from  their  trustee  for  malad- 
ministration of  the  trust,  by  cross-bill. 
Fidelity  Trust,  etc.,  Co.  v.  Mobile  St. 
R.  Co.",  53  Fed.  Rep.  850. 

In  foreclosure  proceedings  by  a 
mortgagee,  against  the  mortgagor  and  a 
purchaser  of  the  equity  of  redemption 
at  sheriff's  sale,  a  cross-bill  will  not  lie 
to  have  the  execution  levy  under  which 
the  purchaser  bought  declared  void. 
Tutwiler  v.  Dunlap,  71  Ala.  126.  And 
where  a  bill  to  foreclose  a  first  mort- 
gage asks  a  decree  for  deficiency  against 
the  owner  of  the  premises,  who  had  as- 


owner,  obtain  a  decree  for  deficiency  on 
his  own  mortgage.  Sebring  v.  Conk- 
ling,  32  N.  J.  Eq.  24. 

1.  Bill  to  Subject  Property  to  Judg- 
ment.— On  a  bill  by  a  judgment 
creditor,  against  a  judgment  debtor 
and  creditors  of  the  judgment  debtor, 
to  subject  certain  stocks  and  credits 
which  said  creditors  hold  as  collateral 
security  for  the  indebtedness  to  them 
from  the  judgment  debtor,  the  latter 
cannot,  on  cross-bill,  require  a  company, 
whose  stock  is  included  in  such  col- 
lateral, to  show  its  books,  in  order  to 
an  examination  of  its  affairs  for  alleged 
mismanagement.  McMullenr;.  Ritchie, 
57  Fed.  Rep.  104. 

2.  Bills  for  Infringement  of  Patents. — 
A  cross-bill  is  properly  filed  to  establish 
an  equitable  title  to  letters  patent,  legal 
title  to  which  is  in  complainant,  to  an 
original  bill  filed  for  infringement  of 
such  patent.  Brandon  Mfg.  Co.  ->. 
Prime,  14  Blatchf.  (U.  S.)  371,  But  a 
discovery  from  complainant  as  to  the 
validity  of  his  title  cannot  be  had  on 
a  cross-bill  which  sets  up  no  color  of 
title  in  defendant.  Young  v.  Colt,  2 
Blatchf.  (U.  S.)  373.  Neither  will  a 
cross-bill  lie  for  relief  for  an  alleged 
infringement  of  defendant's  patent  by 
complainant,  because  it  is  not  germane 
to  the  original  bill,  Stonemetz  Printers' 
Machinery  Co.  v.  Brown  Folding- 
Mach.  Co.,  46  Fed.  Rep.  851;  New 
Departure  Bell  Co.  v.  Hardware 
Specialty  Co.,  62  Fed.  Rep.  462.  . 

So  where  an  original  bill  is  for  in- 
fringement of  letters  patent  granted  to 
C,  assignee  of  William  R,  Sykes,  a 
cross-bill  setting  up  an  exclusive  right 
to  the  term  "  Sykes  System,"  as  a  trade 
mark,  must  be  stricken  out  as  not  being 
germane  to  the  original  bill.  Johnson 
R.  Signal  Co.  -'.  Union  Switch,  etc.,  Co., 
43  Fed.  Rep.  331.  And  where  complain- 
ant, claiming  the  right  to  the  exclusive 
use  of  defendant's  name  as  a  trade  mark 
of  patent  medicines,  sues  for  a  violation 
of  a  contract  granting  him  that  right, 
a  bill  by  defendant,  to  enjoin  plaintiff 
from  making  a  use  of  the  name  not 
authorized  by  the  contract,  is  an  orig- 
inal bill,  such  matter  not  being  proper  ' 


sumed  its  payment,   and  also  the  pay-'  for  a  cross-bill.    Chattanooga  Medicine 
ment  of  a  second    mortgage    thereon,     Co.  7k  Thedford,  58  Fed.  Rep.  347. 
the  holder  of  the  second  mortgage  can-         3.  On   a    Bill    to    Settle    Partnership 
not,  by  filing  a  cross-bill   against   the     Affairs,  where  the  court  finds  that  there 
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claims  against  assignees  for  creditors.* 

Not  Restricted  to  Precise  Issues  of  Original  Cause. — But  while  the  aver- 
ments of  the  cros.s-bill  must  relate  to  the  subject-matter  of  the 
original  bill,  they  are  not  restricted  to  the  precise  issues  in  the 
original  cause.* 

3.  Consistency  with  Answer. — The  facts  set  up  by  cross-bill  must 
be  consistent  with  those  set  up  in  the  answer.  It  is  not  permis- 
sible for  the  complainant  in  a  cross-bill  to  contradict  the  asser- 
tions of  the  answer.^ 

4.  As  to  Nature  of  Relief  Sought. — Where  a  cross-bill  is  brought 
against  the  plaintiff  in  the  original  bill,  as  a  mode  of  defense,  it 
requires  no  equity  to  support  it ;  in  such  case  it  is  treated  as  an 
auxiliary  bill,  for,  being  drawn  into  the  suit  by  the  plaintiff  on  the 
original  bill,  defendant  may  avail  himself  of  the  assistance  of  the 


has  been  a  full  settlement  between  the 
parties,  it  cannot  proceed  to  grant  re- 
lief on  a  cross-bill  clairhing  a  balance 
due  the  defendant  on  such  set- 
tlement. Correll  v.  Freeman,  2g  111. 
App.  39. 

i.  Bill  to  Establish  Claim  against  As- 
signee for  Creditors. —  Upon  a  bill 
against  an  assignee,  upon  an  assign- 
ment for  the  benefit  of  creditors,  to 
establish  a  debt  due  to  the  complainant, 
a  cross-bill  which  seeks  to  charge  the 
complainant  as  a  partner  of  assignor  is 
not  germane.  Lund  v.  Skanes  Enskilda 
Bank,  96  111.  181. 

2.  Crisman  v.  Heiderer,  5  Colo.  589; 
Davis  V.  Cook,  65  Ala.  617 ;  Nelson  v. 
Dunn,  15  Ala.  501  ;  Morgan's  Louisi- 
ana, etc.,  R.,  etc.,  Co.  r'.  Texas  Cent. 
R.  Co.,  137  U.  S.  171;  Follansbee  v. 
.Scottish-American  Mortg.  Co.,  7  111. 
App.  486;  Morrison  v.  Morrison,  140 
111.  560;  Jones  V.  Smith,  14  111.  229; 
Hurd  7'.  Case,  32  111.  45;  Robbins  v. 
Swain.  68  111.  197,  in  which  it  is  said 
that,  although  a  cross-bill  must  relate 
to  the  subject-matter  of  the  original 
bill,  yet  it  is  not  necessary,  nor  usual, 
that  all  the  facts  showing  the  defend- 
ant's right  to  the  relief  sought  should 
appear  in  the  original  bill. 

Cross-Bill  Sometimes  Includes  Matters 
Unconnected  with  Bill. — A  cross-bill 
mriy,  under  special  circumstances,  be 
extended  to  other  matters  in  suit  be- 
tween the  parties  than  those  mentioned 
in  the  bill,  where  some  of  the  parties 
are  nonresidents,  or  where  the  matter 
of  complaint  is  the  title  to  lands,  and 
there  are  other  lands  the  controversy 
in  reference  to  which  is  so  connected 
with  the  subject  of  complaint  as  to 
render    it  necessarv    to  embrace   them 


also  in  settlement,  to  do  complete 
justice  between  the  parties.  Hornor  v. 
Hanks,  22  Ark.  572. 

3.  Christian  v.  Wrenn,  Bunb.  321  ; 
Berkley  v.  Ryder,  2  Ves.  533;  Hudson  v. 
Hudson,  3  Rand.  (Va.)  117;  Graham  v. 
Tankersley,  15  Ala.  634;  Dill  v.  Sha- 
han,  25  Ala.  694;  Hatchett  v.  Blanton, 
72  Ala.  423;  Jackson  v.  Grant,  18  N.  J. 
Eq.  145 ;  Savage  f.  Carter,  9  Dana 
(Ky.)  409.  See  also  Draper  v,  Gordon, 
4  Sandf.  Ch.  (N.  Y.)  210. 

Thus,  where  the  original  bill  seeks 
a  rescission  of  a  contract  of  the  sale 
of  land  purchased  by  complainant,  and 
the  cancellation  of  a  trust  deed  given  to 
secure  payment  thereof  and  of  notes 
for  purchase-money  executed  by  com- 
plainant and  one  of  the  defendants,  and 
the  answer  of  such  defendant  adtuits 
that  such  relief  should  be  granted,  a 
cross-bill  by  him,  setting  up  the  trust 
deed  as  a  valid  security  and  asking  that 
it  be  foreclosed  for  his  benefit  to  the 
extent  of  money  paid  by  him  as  surety 
on  the  notes  executed  for  the  purchase- 
money,  is  inconsistent  with  the  answer. 
Dill  -"•.  Shahan,  25  Ala.  703. 

Reason  for  Rule. — A  party  shall  not 
question  in  his  cross-bill  what  he  has 
admitted  in  his  answer;  and,  upon  the 
strongest  reason  for  the  answer  being 
upon  oath,  it  could  never  be  endured 
that  in  the  same  court,  in  the  same  pro- 
ceeding, the  same  party  should  set  up 
a  claim  in  direct  conflict  with  that 
oath.  Hudson  v.  Hudson,  3  Rand. 
(Va.)  117. 

Inconsistency,  Ground  for  Dismissal. 
—  A  cross-bill  in  direct  conflict  with 
the  answer  of  the  party  filing  it,  in 
that  it  proceeds  upon  tine  ground  of 
the  truth  on  allegations  of  the  bill 
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court  without  showing  a  ground  of  equity  to  support  its  jurisdic- 
tion, and  may  avail  himself  of  any  legal  defense  he  may  have.* 
But  a  cross-bill  which  seeks  affirmative  relief  is  not  a  pure  cross- 
bill, but  is  in  the  nature  of  an  original  bill  seeking  further  aid  of 
the  court  beyond  the  purpose  of  defense,  and  the  relief  sought 
must  be  equitable  relief,  or  the  bill  will  be  held  bad  on  demurrer.* 
V.  Parties  to  Cross  Bill  ~1.  Parties  Complainant. — in  General,  a 
cross-bill  may  be  filed  by  a  defendant  or  defendants  to  the  orig- 
inal bill,  against  the  other  parties  to  the  original  bill  or  some  of 
them,*  and  if  defendants  are  brought  into  court  as  a  class  or 
classes,  they  may  defend  in  the  same  manner,  and  a  cross-bill  may 


which  the  answer  denies,  is  properly 
dismissed.  Graham  v.  TankerslcA',  15 
Ala.  634. 

1.  Burgess  v.  Wheate,  i  Eden  190; 
Lambert  v.  Lambert,  52  Me.  544; 
Doble  T'.  Potman.  Hardres  160;  Kemp 
V.  Mackrell,  3  Atk.  812;  Powell  v. 
Hall,  3  De  G.  &  S.  456;  Cartwright  v. 
Clark,  4  Met.  (Mass.)  109;  Nelson  v. 
Dunn,  15  Ala.  i;oi  ;  Gilmer  v.  Felhour, 
45  Miss.  627;  Thomason  v.  Neelej',  50 
Miss.  310;  Sterl  v.  Sterl,  2  111.  App. 
223;  Trapnall  -'.  Hill.  31  Ark.  345; 
West  Virginia  Oil,  etc.,  Co.  r.  Vinal,  14 
W.  Va.  637;  Hume  v.  Long,  6  T.  B. 
Men.  (Ky.)  iig. 

2.  Calverley  v.  Williams,  i  Ves.  Jr. 
210;  Hilton  V.  Barron,  i  Ves.  Jr.  284; 
Sprngue  f.  Waldo,  38  Vt.  139:  Tobey 
T'.  Foreman,  79  111.  489;  Farwell  r-. 
Harding,  96  111.  37 ;  Morrison  v.  Mor- 
rison, 140  111.  560;  Correll  v.  Freeman, 
29  111. -App.  39;  Griffin  v.  Fries,  23  Fla. 
173,  II  Am.  St.  Rep.  351;  Laiitz  v.  Gor- 
don. 28  Fed.  Rep.  264;  Cross  f.  De- 
Valle,  I  Wall.  (U.  S.)  5;  Jones  v.  Fox, 
20  W.  Va.  370;  Gilmer  v.  Felhour,  45 
Miss.  627 ;  WVight  r'.  Frank,  61  Miss. 
32;  McGuire  v.  Judge,  69  Mich.  593; 
Davis  V.  Cook,  65  Ala.  617  ;  Stickney 
t'.  Adler,  91  Ala.  198;  Tutwiler  f .  Dun- 
lap,  71  Ala.  126;  Alden  v.  Trubee,  44 
Conn.  455.  Compare  Head  v.  Perry,  i 
T.  B.  Mon.  (Ky.)  258;  Hall  v.  Edrington, 
8  B.  Mon.  (Ky.)  49.  See  also  Wright 
V.  Brander,62  Miss.  82.  Compare  Boil- 
ing V.  Vandiver,  91  Ala.  375. 

Thus,  where  a  bill  is  filed  to  enjoin 
defendant  from  moving  timber  from 
certain  land,  a  cross-bill  which  alleges 
ownership  of  a  deed  to  such  land  by 
plaintiff,  and  loss  thereof,  and  prays 
that  the  complainant  may  be  enjoined 
from  maintaining  ejectment  against 
him  from  the  land,  but  which  contains 
no  prayer  for  the  reestablishment  of  his 
deed,  is  without  equity,  and  cannot  be 


maintained.  Griffin  v.  Fries,  23  Fla. 
173,  II  Am.  St.  Rep.  351. 

Relief  Obtainable  in  Ejectment.  — 
Where  a  bill  is  filed,  by  a  party  in  pos- 
session of  real  estate,  for  equitable  re- 
lief, a  cross-bill  will  not  lie  to  obtain 
possession,  as  it  is  a  proper  object  of 
an  action  of  ejectment.  Calverley  v. 
Williams,  i  Ves.  Jr.  211;  Cross  t'.  De 
Valle,  I  Wall.  (U.  S.)  5;  McGuire  v. 
Judge,  69  Mich.  593 ;  Greenwalt  v. 
Duncan,  1.6  Fed.  Rep.  36. 

Damages.  —  A  cross-bill  setting  up 
facts  authorizing  a  recovery  of  damages, 
for  which  there  is  an  adequate  remedy 
at  law,  must  be  dismissed.  Lautz  v. 
Gordon,  28  Fed.  Rep.  264. 

IllUBtration  of  Equitable  Relief. — To  a 
bill  to  set  aside  a  conveyance  and  re- 
move a  cloud  from  petitioner's  title,  de- 
fendant may  file  a  cross-bill  asking  that 
the  deed  of  the  same  property  to  peti- 
tioner might  be  set  aside  as  a  cloud  on 
defendant's  title.  Alden  v.  Trubee,  44 
Conn.  456. 

3.  Ballance  v.  Underbill,  4  111.  453. 

Thus,  in  an  action  to  enforce  a  me- 
chanic's lien,  the  mortgagees  of  per- 
sonalty sought  to  be  subjected  to  the 
liens,  as  a  part  of  the  realty,  have  a  right 
to  file  a  cross-bill  to  foreclose  the  mort- 
gage. Ellison  V.  Salem  Coal,  etc.,  Co., 
43  111.  App.  no.  And  a  defendant  in  a 
proceeding  to  remove  a  cloud  upon 
title,  has  a  right  to  file  a  cross  bill 
setting  up  a  superior  title  in  him- 
self. Greenwalt  v.  Duncan,  16  Fed. 
Rep.  612. 

So,  also,  on  a  bill  by  a  creditor, 
whose  claim  is  allowed  against  an 
estate,  to  subject  certain  lands  alleged 
to  have  been  fraudulently  conveyed  to 
its  payment,  the  widow  of  the  deceased, 
who  is  administratrix  and  sole  lega- 
tee, being  a  necessary  party  to  the  bill 
and  having  an  interest,  has  a  right  to 
file  a  cross-bill   to  have  the  judgment 
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be  filed  by  them  as  a  class.*  In  no  event,  it  would  seem,  can  a 
cross-bill  be  filed  by  one  who  could  not  have  filed  an  original  bill 
for  the  same  purpose.* 

By  Persons  Not  Parties. — Numerous  authorities  lay  down  the  general 
rule  that  one  not  a  party  to  the  original  bill  cannot  file  a  cross- 
bill, and  others,  by  implication  at  least,  support  this  doctrine.* 
Other  decisions  do  not  carry  this  doctrine  so  far,  but  declare  that 
a  cross-bill  should  not  be  filed  by  a  person  not  named  in  the  orig- 
inal bill,  unless  with  complainant's  consent,*  or  unless  admitted 
as  a  defendant  by  the  court. ^  And  it  has  been  held  that  if  com- 
plainants treat  as  proper  a  cross-bill   filed  by  a  third  person,  by 


allowing  the  claim  set  aside  as  fraud- 
ulent.    Higgins  -'.  Curtiss,  82  111.   28. 

Fraudulent  Conveyance  by  Assignee 
—  Who  may  Avoid. — In  Illinois,  a  gen- 
eral assignment  for  the  benefit  of  credit- 
ors does  not  pass  to  the  assignee  any 
interest  in  property  before  fraudulent- 
ly transferred  by  the  assignor,  or  the 
right  to  avoid  the  fraudulent  transfer. 
The  creditors  and  the  assignee  are  the 
proper  complainants  in  a  cross-bill  to 
set  aside  such  fraudulent  conveyance. 
Bouton  IK  Dement,  123  111.  142,  revers- 
ins^  22  111.  App.  619. 

Cross-Bill  Filed  by  Counsel  for  Both 
Parties. — The  fact  that  a  cross-bill  is 
filed  for  defendants  by  an  attorney  who 
is  also  counsel  for  complainants  con- 
stitutes no  reason  to  strike  out  the 
cross-bill,  where  the  interests  of  the 
complainants  in  the  original  bill  and. 
the  complainants  in  the  cross-bill  do 
not  conflict,  and  where  they  are  seek- 
ing the  same  judgment.  Merwin  v. 
Richarclson.  52  Conn.  234. 

Intervention. — A  cross-bill  in  a  fore- 
closure proceeding  by  an  intervener, 
which  sets  up  claims  adverse  both  to 
complainant  and  to  defendant,  cannot 
be  sustained  and  will  be  dismissed  on 
demurrer.  Farmers'  L.  &  T.  Co.  x>. 
San  Diego  St.  Car  Co.,  40  Fed.  Rep. 
105. 

1.  Carlton  -/.  Southern  Mut.  Ins.  Co., 
72  Ga.  372. 

2.  Hackley  v.  Mack,  60  Mich.  591  ; 
Brooks  V.  Martin,  62  Miss.  217;  Craig 
V.  Doherty,  61  Miss.  loi. 

Thus,  a  sheritT  can  in  no  case  file  a 
bill  in  aid  01  execution  or  to  enforce  a 
claim,  and,  therefore,  he  cannot  file  a 
cross-bill  for  that  purpose  in  a  suit  in 
which  he  is  a  party  defendant.  Hack- 
ley  7'.  Mack,  60  Mich.  604.  And  as  a 
person  cannot  maintain  a  cross-bill  for 
a  cause  of  action  which  m&y,  on  a  con- 


tingency, arise  in  the  future,  he  cannot 
maintain  a  cross-bill  for  that  purpose. 
Brooks  V.  Martin,  62  Miss.  217. 

Exception.  —  If -a  federal  court  has 
jurisdiction  of  a  foreclosure  suit,  it  may 
entertain  a  cross- bill  therein  filed  by 
one  who,  by  reason  of  his  citizenship 
being  the  same  as  that  of  defendant, 
could  not  have  originated  the  suit.  Os- 
borne V.  Barge,  30  Fed.  Rep.  S05.  See 
also  Krippendorf  x*.  Hyde,  no  U.  S.  276. 

3.  Washington  Bank  r'.'  Arkansas, 
20  How.  (U.  S.)  530;  Whitbeck  v. 
Edgar,  2  Barb.  Ch.  (N.  Y.)  106;  Ren- 
fro  V.  Goetter,  78  Ala.  312;  Payne  t^. 
Cowan,  I  Smed.  &  M.  Ch.  (Miss.) 
26.  See  also  Curran  v.  St.  Charles  Car 
Co.,  32  Fed.  Rep.  835 ;  Anderson  v. 
Jacksonville,  etc.,  R.  Co.,  2  Woods 
(U.  S.)  628;  Coleman  -•.  Martin,  6 
Blatchf.  (U.  S.)  119;  Drake  v.  Good- 
ridge,  6  Blatchf.  (U.S.)  151;  Cowles 
V.  Andrews,  39  Ala.  125;  Carow  v. 
Mowatt,  I  Edw.  Ch.  (N.  V.)  9. 

A  Purchaser,  Pendente  Lite,  from  a 
party,  may  file  a  bill  in  the  nature  of  a 
cross-bill,  to  make  himself  a  partj'. 
Whitbeck  v.  Edgar,  2  Barb.  Ch.  (N. 
Y.)  106. 

Filing  Cross-Bill  after  Decree  Is  Set 
Aside. — Though  a  person  not  a  party  to 
a  suit  cannot  move  to  have  it  set  aside, 
if  the  decree  is  set  aside  on  motion  of 
a  party  entitled  to  it  such  person 
may  then  file  a  cross-bill  for  deter- 
mination of  his  rights.     Hall  v.  Davis, 

44  111-  494- 

4.  Stretch  v.  Stretch,  2  Tenn.  Ch.  140; 

Gregory  --.  Pike,  67  Fed.  Rep.  837 
{overrittijig  Gregory  v.  Pike,  29  Fed. 
Rep.  588),  in  which  it  was  held  that  a 
person  brought  in  as  a  defendant,  over 
complainant's  objection,  by  the  answer 
of  the  defendant  to  the  original  bill, 
had  no  right  to  file  a  cross-bill. 

5.  Putnam   -'.   New   Albany,  4  Biss. 
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answering  it,  it   should    not  be  dismissed,  at  least  before    final 
hearing.^ 

2.  Parties  Defendant— rt:.  Necessity  for. — Parties  defendant 
are  as  necessary  to  cross-bills  as  to  original  bills.^ 

b.  Complainant. — If  relief  against  the  complainant  is  the 
object  of  the  cross-bill,  the  complainant  is,  of  course,  a  necessary 
party ;  and  if  one  defendant  files  a  cross-bill  against  a  codefend- 
ant,  it  is  necessary  to  make  the  complainant  a  party  to  the  cross- 
bill.3 

c.  CODEFENDANTS. — So,  also,  all  the  codefendants  who  are  to  be 
bound  by  the  litigation  on  the  cross-bill,  should  be  made  parties 
defendant  thereto,  since  a  defendant  to  an  original  bill  cannot  be 
affected  by  the  result  of  litigation  between  two  or  more  of  his 
codefendants  on  a  cross-bill  to  which  he  is  not  a  party.* 

d.  Adding  New  Parties. — The  undoubted  weight  of  author- 
ity is  to  the  effect  that,  if  a  cross-bill  is  brought  for  relief  as  well 
as  for  defense,  and  shows  that  persons  not  parties  to  the 
original  bill  are  necessary  parties  to  the  cross-bill,  they  may  prop- 
erly be  made  such.^ 


(U.  S.)  36:; ;  BronBon  v.  LaCrosse,  etc., 
R.  Co.,  2  Wall.  (U.  S.)  2S3. 

Where  an  assignee,  for  the  benefit  of 
creditors,  intervenes  in  a  suit  to  tore- 
close  a  mortgage  executed  by  his  as- 
signor, and  by  cross-bill  prays  that  the 
mortgage,  which  forms  a  cloud  upon 
his  title,  be  declared  void,  thecourt  will 
entertain  the  cross-bill,  though  filed 
without  leave,  where  the  issue  pre- 
sented by  the  cross-bill  will  not  cause 
any  delay  in  the  disposition  of  the 
cause,  and  where  the  real  issue  as  to 
the  validity  of  the  mortgage  must  be 
disposed  of  in  determining  the  issues 
made  upon  the  original  bill,  and  all 
that  is  sought  by  the  cross-bill  is  an 
affirmative  decree  if  the  issue  is  found 
in  favor  of  the  assignee.  Osborne  v. 
Barge,  30  Fed.  Rep.  805. 

1.  Payne  v.  Cowan,  i  Smed.  &  M. 
Ch.  (Miss.)  35,  in  which  the  court 
said:  "  W^hether  any  decree  can  be  given 
on  such  a  bill,  is  a  difterent  question, 
upon  which  I  give  no  opinion,  as  I  will 
consider  it  open  for  discussion  at  the 
final  hearing." 

2.  Washington,  etc.,  R.  Co.  v.  Wash 
ington,  10  Wall.  (U.  S.)  299 

3.  Hergel  7'.  Laitenberger,  2  Tenn. 
Ch.  254;  Weaver  v.  Alter.  3  Woods  (  U. 
S.)  154.  See  also  West  Virginia  Oil, 
etc.,  Co.  V.  Vinal,  14  W.  Va.  637;  Put- 
nam T-.  New  Albanv.  4  Biss.  (U.  S.) 
365  ;  Cross  V.  De  Valle,  i  Wall.  (U.  S.) 
14;   Providence  Rubber  Co.  v.  Good- 


year, 9  Wall.  (U.  S.)  S09;  Ayres  v. 
Carver,  17  How.  (U.  S.)  591  ;  Wright  v. 
Miller,  i  Sandf.  Ch.  (N.  Y.)  123;  Cox 
V.  Price  (Va.  1S95),  22  S.  E.  Rep.  512. 

Reason  for  Rule. — Sometimes  a  cross- 
bill is  brought  against  the  codefend- 
ants in  a  pending  suit,  where  they  liave 
opposite  claims,  which  thecourt  cannot 
determine  in  the  bill  already  filed,  and 
the  determination  of  such  clashing  in- 
terests is  still  necessary  to  a  complete 
decree  upon  the  subject-matter  of  the 
suit.  But  in  such  last-mentioned  case 
the  original  plaintiff  must  be  named  a 
defendant,  together  with  the  defendants 
in  the  first  cause;  the  reason  being 
that  the  equity  between  the  codefend- 
ants grows  out  of  the  equity  between 
the  plaintiff  and  some  one  or  more  of 
the  defendants,  and  cannot  be  deter- 
mined without  having  all  parties  be- 
fore the  court.  Hergel  v.  Laitenberger, 
2  Tenn.  Ch.  254. 

4.  Cleveland  -•.  Chamblis,  64  G.t.  361 ; 
Carr  v.  Bob,  7  Dana  (Ky.)  417;  Miller 
V.  McGalligan,  i  Greene  (Iowa)  527. 

5.  Alabavia.  —  Coster  v.  Georgia 
Bank,  24  Ala.  37;  Paulling  v.  Creagh, 
63  Ala.  398. 

Colorado. — Allen  v.  Tritch,  5  Colo. 
222. 

Georgia  — McMillan  xk  Toombs,  74 
Ga.  536. 

Illinois. — Jones  v.  Smith,  14  III.  229; 
Hurd  V.  Case,  32  111.  45. 

Kentucky. — Curd  v.  Lewis,  i    Dana 
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The  decisions  which  maintain  a  contrary  doctrine  *  are  based 
on  a  dictum  of  the  United  States  Supreme  Court,*  the  reasoning 
of  which  seems  to  have  been  accepted  as  conclusive  without 
question,  by  the  courts  following  it,  but  which  is  disapproved  in 
a  well-reasoned  opinion  in  the  United  States  Circuit  Court.^ 


(Ky.)  351;  Slaughter  v.  Huling,  4 
Dana  (Ky.)  424;  Wickliffe  t'.  Clay,  i 
Dana  (Kv.)  58^;  Madeiras  v.  Catlett,  7 
T.  B.  Mon.  (Ky.)  475;  Sharp  v.  Pike, 
5  B.  Mon.  (Ky.)  155;  Wickliffe  v.  Lee, 
4  Dana  (Ky.)  35. 

New  Mexico. — Huntington  v.  Moore, 

1  N.  Mex.  489.  See  also  Walker  v. 
Brungard,  13  Smed.  &  M.  (Miss.)  723. 

Nczv  Tork. — Underhill  v.  Van  Cort- 
landt,  2  Johns.  Ch.  (N.  Y.)  339 ;  Brown 
V.  Story,  2  Paige  (N.  Y.)  594. 

Te7!vessee. — Ewirig  v.  Coffman,  12 
Lea  (Tenn.)  79;  Hildebrand  v.  Beasly, 
7  Heisk.  (Tenn.)  121  ;  Stockard  v.  Pink- 
ard,  6  Humph.  (Tenn.)  119. 

r'(?r;«ow/.— rBlodgett  v.  Hobart,  18 
Vt.  414. 

West  Vtrgi7iia. —  Kanawha  Lodge 
V.  Swann,  37  W.  Va.  176, 

United  States. — Brandon  Mfg.  Co. 
V.  Prime,  14  Blatchf.  (U.  S.)  371. 

E7igla7id. — Dear  v.  Sworder,  4  Ch. 
Div.  476. 

Where  heirs  filed  their  bill  against 
the  purchaser  of  their  ancestor's  land 
at  execution  sale  to  set  aside  the  sale, 
it  was  necessary  to  make  the  adminis- 
trator a  party,  and  if  the  purchaser 
supposed  himself  entitled  to  be  sub- 
stituted in  equity  to  the  claims  of  the 
creditors  under  whose  execution  he 
held,  he  should,  by  a  cross-bill,  have 
made  the  creditors,  the  administrators, 
and  the  heirs  parties.  Stockard  v. 
Pinkard,  6  Humph.  (Tenn.)  119. 

Bringing  in  Personal  Representatives 
of  Decedent. — Where  one  of  the  several 
joint  plaintiffs  dies,  and  the  survivors 
are  insolvent,  the  defendant  will  be 
permitted  to  file  a  cross-bill  against 
them  and  the  personal  representatives 
of  the  decedent,  to  establish  a  joint 
claim  against  them.     Brown   -•.   Story, 

2  Paige  (N.  Y.)  594.  See  also  Paulling 
V.  Creagh,  63  Ala.  398. 

Bill  to  Set  Aside  Sale  by  Partner — Add- 
ing Copartner. — Where  one  of  three 
partners  has  purchased  the  interest  of 
one  of  the  others,  and  afterwards  files 
his  bill  against  his  vendor  to  set  aside 
the  sale,  the  latter  cannot  have  a  decree 
for  dissolution  of  the  partnership 
unless  he  prays  for  it  by  cross-bill,  to 


which  the  third  partner  is  also  made  a 

party.  Slaughter  v.  Huling,  4  Dana 
(Ky.)  428. 

Marshaling  Assets  —  Bringing  in 
Creditor  Not  a  Party. — In  a  contest  in 
equity  among  several  creditors  of  an  in- 
solvent partnership,  for  the  marshaling 
of  its  assets  and  the  settlement  of  their 
respective  liens,  a  creditor  who  was  not 
made  a  party  to  the  original  bill  may 
be  brought  in  as  a  defendant  to  a  cross- 
bill. Coster  V.  Georgia  Bank,  24 
Ala.  37. 

Tennessee — Ne-ivPartiesNot  Brought 
in  by  A  nsvjer  Filed  as  Cross-Bill. — Un- 
der the  Tennessee  statute,  which  author- 
izes a  defendant  to  file  his  answer  as  a 
cross-bill  and  require  a  discovery  from 
the  complainant,  the  defendant  can 
only  file  his  answer  as  a  cross-bill 
against  complainant  and  cannot  bring 
any  new  parties  by  cross-bill.  Odom 
V.  Owen,  2  Baxt.  (Tenn.)  446;  Masson 
V.  Anderson,  3  Baxt.  (Tenn.)  300;  Hall 
V.  Fowlkes,  9  Heisk.  (Tenn.)  745. 

1.  Bishop  V.  Miller,  48  Miss.  364; 
Shaw  V.  Millsaps,  50  Miss.  380;  Wright 
-'.  Frank,  6i  Miss.  32;  Ladner  f.  Ogden, 
31  Miss.  332;  Richman  v.  Donnell  (N. 
J.  1894),  30  Atl.  Rep.  533;  Cobb  v. 
Baxter,  i  Tenn.  Ch.  405 ;  Perea  v. 
Harrison  (N.  Mex.  1S95),  41  Pac.  Rep. 
529.  See  also  McMullen  v.  Eagan,  21 
W.  Va.  250. 

2.  Shields  t;.  Barrow,  17  How.  (U.S.) 
145,  in  which  the  court  said:  "If  the 
plaintiff"  desires  to  make  new  parties, 
he  amends  his  bill,  and  makes  them. 
If  the  interest  of  the  defendant  requires 
their  presence,  he  takes  the  objection 
of  nonjoinder,  and  the  complainant  is 
forced  to  amend,  or  his  bill  is  dis- 
missed. If,  at  the  hearing,  the  court 
finds  that  an  indispensable  party  is  not 
on  the  record,  it  refuses  to  proceed. 
These  remedies  cover  the  whole  sub- 
ject, and  a  cross-bill  to  make  new 
parties  is  not  only  improper  and  irreg- 
ular, but  wholly  unnecessary." 

3.  In  Brandon  Mfg.  Co.  v.  Prime,  14 
Blatchf.  (U.  S.)  375,  the  coqrt.  speak- 
ing of  the  dictum  of  Justice  Curtis  in 
Shields  v.  Barrow,  17  How.  (U.  S.)  145 
savs  :  "  An  examination  of  his  reason- 
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Dismissal. — Where  a  cross-bill  fails  to  make  the  proper  parties  it 
should  be  dismissed. ^ 

Interest  of  Added  Party. — It  is  necessary  that  the  party  sought  to  be 
added  by  cross-bill,  shall  have  some  interest  in  the  subject-matter 
of  the  original  bill.* 

VI.  Feame  of  Cross-Bill — 1.  The  Allegations — statement  of  Original 
Bill. — The  text  books  lay  down  the  rule  that  the  cross-bill  should 
state  the  original  bill,  or  the  parties,  prayer,  and  object  of  it,  the 
proceedings  thereon,  and  the  right  of  plaintiff  therein,  which  is 
sought  to  be  the  subject  of  the  cross-litigation.* 

But  a  late  decision  of  the  United  States  Circuit  Court  holds 
that  it  is  only  necessary  to  set  forth  in  the  cross-bill  so  much  of 
the  matter  in  the  original  bill,  and  the  subsequent  pleadings  and 
proceedings  thereon,  as  may  be  necessary  to  show  what  right  or 
defense  is  sought  to  be  brought  before  the  court  for  adjudication 
and  to  make  a  proper  case  therefor.* 

Facts  Showing  Title  to  Eqtiitable  Relief. — As  already  stated,  a  cross-bill 
which  is  brought  merely  for  defense  needs  no  equity  to  support 
it,  and  hence,  in  such  case,  no  allegations  to  show  equity  are 
necessary.^  But,  if  afifirmative  relief  is  asked,  the  cross-bill 
should  contain  all  the  allegations  necessary  to  confer  an  equitable 
title  to  relief.* 


ing  shows  that  he  made  the  suggestion 
without  much  examination,  probably, 
and  his  reasoning  does  not  cover  the 
whole  ground  as  to  all  classes  of  cases." 
The  modes  of  procedure  he  suggests 
would  probably  be  ample  in  all  cases 
of  cross-bills  brought  for  discovery  in 
aid  of  a  defense  merely  to  the  orig- 
inal bill,  but  not  in  cases  of  those 
brought  for  relief  as  well  as  defense, 
where  new  parties  would  be  necessary 
to  the  relief  sought. 

1.  Hergel  v.  Laitenberger,  2  Tenn. 
Ch.251;  Wicklifte  t'.  Lee,  4  Dana  (Ky.) 
35;   Weaver  v.  Alter,  3  Woods  (U.  S.) 

152- 

2.  Kennedy  v.  Kennedy,  66  111.  190; 
Weaver  v.  Alter,  3  Woods  (U.  S.)  152. 

3.  Mitford's  Eq.  Pldg.,  by  Jeremy, 
"      Cooper's  Eq.  Pldg.  88;   Story's  Eq 


the  matters  in  the  original  bill,  and  its 
prayer  and  object,  together  with  the 
proceedings  thereon,  if  any,  so  that  the 
court  might  be  possessed  of  the  whole 
case,  of  which  the  cross-bill  is  only  a 
part.  But  this  practice  never  obtained 
in  this  country.  In  the  national  courts, 
at  least,  the  cross-bill  must,  from  the 
necessity  of  the  case,  be  filed  in  the 
Circuit  Court,  where  the  original  bill  is 
depending.  In  such  case  ^here  is  no 
necessity  of  bringing  the  facts  of  the 
original  bill,  or  its  object  or  prayer,  to 
the  attention  or  knowledge  of  the  court 
by  repeating  them  in  the  .cross-bill, 
and  a  mere  reference  to  the  bill,  which 
is  already  before  the  court  and  a  part 
of  the  case,  is  sufficient  for  all  practical 
purposes." 

In  Illitiois,  a  defendant  filing  a  cross- 


Pldg  ,  §  401 ;  Adams  Eq.,  §  403;  Dan-  bill  is  not  required  to  i-ecite  or  set  out 
-     ~       —  jf^  j.j^g   same,  any   of  the   pleadings  or 

proceedings  under  the  original  bill.  He 
is  exempted  by  statute  from  doing  so. 
Cable  r.  Ellis,  120  111.  136. 

6.  See  ,?«</;'«,  IV.  3.  Consistency -vith 
Anszver. 

6.  Lamon  v.  McKee,  18  D.  C.  473; 
Benfield  v.  Solomons,  9  Ves.  Jr.  84; 
Cooper's  Eq.  Pldg.  215;  Story's  Eq. 
Pldg.,  §  630. 

Thus,   a  cross-bill   to  set  aside  for 


iell's  Ch.  Pr.  (6th  Am.  ed.),  p.  1549. 
See  also  Barker  t;.  Belknap,  39  Vt.  168. 
4.  Neal  v.  Foster,  34  Fed.  Rep.  496, 
in  which  the  court,  in  support  of  this 
view,  said  :  "  In  Etiffland,  where  this 
rule  [the  rule  stated  by  the  text-writ- 
ers] had  its  origin,  a  cross-bill  might 
have  been  filed  in  another  court  than 
that  in  which  the  original  was  pend- 
ing. Story's  Eq.  Pldg.,  §  400.  In  such 
case  it  would  be   necessary  to  set  forth 
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Grounds  for  Relief. — Defendant  must,  in  his  cross-bill,  set  forth  the 
grounds  relied  upon  for  relief,  with  the  same  strictness  as  the 
complainant  in  the  original  bill.*  And  he  cannot  refer  to 
the  original  bill  for  a  statement  of  the  grounds  on  which  he 
bases  his  right  for  relief.* 

Discovery. — If  the  cross-bill  be  for  discovery  as  well  as  relief,  or 
for  relief  consequent  upon  a  discovery,  it  should  be  alleged  that 
the  facts  are  material,  and  that  plaintiff  in  the  cross-bill  can- 
not prove  them  otherwise  than  by  a  discovery  of  them  by  the 
defendant  therein.^ 


usury,  a  security  sought  to  be  enforced, 
must  offer  to  pay  the  amount  really  due 
or  it  will  be  demurrable.  Story's  Eq. 
Pldg.,  §  630.  But  a  cross-bill  set- 
ting up  the  invalidity  of  a  contract  to 
be  enforced  in  an  action  in  which 
plaintiff"  tenders  the  difference  between 
the  amount  of  her  claim  thereunder 
and  a  debt  from  her  to  defendant,  and 
seeks  to  compel  a  surrender  of  collateral 
held  by  defendant,  is  not  objectionable 
as  seeking  affirmative  relief  without 
offering  to  pay  what  is  due  under  the 
contract,  because  it  prays  an  enforce- 
ment of  the  lien  given  to  secure  the 
coHateral,  since  defendant  is  not  volun- 
tarily in  court,  but  merely  sets  up  in 
defense  the  invalidity  of  the  contract, 
which,  if  successfully  pleaded  and 
proved,  would  leave  her  free  to  enforce 
the  collateral.  Mclver  v.  Clarke,  6g 
Miss.  40S. 

1.  Ford  Gold  Min.  Co.  v.  Langford, 
I  Colo.  62;  Tucker  v.  McCoy,  3  Colo. 
286;  Crisman  v.  Heiderer,  5  Colo.  589; 
San  Juan,  etc.,  Min.,  etc.,  Co.  v.  Finch, 6 
Colo.  214;  Trapnall  v.  Burton,  24  Ark. 
371  ;  McCagg  v.  Heacock,  42  111.  153. 

Consideration  for  Promise. — A  cross- 
bill asking  for  relief  based  on  a  promise 
to  make  a  particular  testamentary 
disposition  of  property,  must  allege  a 
consideration,  otherwise  it  will  be 
stricken  out.  Drake  v.  Lanning,  49 
N.J.  Eq.  452. 

Title — Where,  in  a  suit  to  remove 
cloud  from  title,  defendant  sets  up  title 
in  himself  by  cross-bill,  facts  showing 
title  must  be  alleged  or  the  cross-bill 
will  be  demurrable.  Greenwalt  v. 
Duncan,  16  Fed.  Rep.  35. 

Facts  Showing  Invalidity  Alleged. — 
A  cross-bill  which  attacks  the  validity 
of  a  deed  merely  by  denying  its  valid- 
ity on  "  information  and  belief,"  with- 
out stating  any  facts  to  show  invalidity, 
is  demurrable.  Scott  v.  Rowland,  82 
Va.  484. 


Fraud. — An  allegation  in  a  cross-bill 
that  the  complainant,  when  a  partv  to 
a  suit  at  law,  involving  the  premises 
here  in  litigation,  moved  to  strike  out  a 
plea  therein  filed  on  behalf  of  the  de- 
fendant here,  and  in  so  doing  com- 
bined and  colluded  with  H.  (whose  in- 
terest in  the  property  had  theretofore 
been  sold),  to  injure  and  defraud  this 
defendant,  is  too  general  to  be  met. 
Borden  v.  Murphy  (N.  J.),  April,  1886, 
Bird.V.  C. 

CroBB-Bill  to  Avoid  Debtor's  Convey- 
ance— Reduction  of  Claim  to  'Judir- 
ttient. — A  cross-bill  by  creditors  of  a 
mortgagor,  filed  in  a  suit  to  foreclose  a 
mortgage  in  order  to  avoid  the  mort- 
-gage  for  fraud,  is  demurrable  if  it  does 
not  allege  that  such  creditors  have 
reduced  their  claims  to  judgment. 
Osborne  v.  Barge,  30  Fed.  Rep.  805. 

2.  Trapnall  v.  Burton,, 24  Ark.  371, 
in  which  the  court  said :  "  A  cross- 
bill is  required  to  be  as  perfect  and 
complete  within  itself  as  any  other  bill, 
and  it,  or  the'  answers  to  it,  might  as 
well  and  legitimately  refer  to  papers 
in  any  other  suit  in  tfie  court  as  in  the 
original  siut.,  and  endeavor,  without 
statements  of  their  contents  or  exhibi- 
tion of  copies,  to  make  them  part  of  the 
pleading  on  record.  The  two  suits  are 
distinct  from  and  independent  of  each 
other ;  they  merely  proceed  side  by 
side,  the  hearing  of  one  being  delayed 
until  the  hearing  of  the  other.'' 

A  paragraph  of  cross-bill  which 
reads,  "  Defendant  further  says  that 
exhibit  A  attached  to  plaintiff's  com- 
plaint and  made  a  part  thereof  is  true, 
and  he  hereby  adopts  the  same,  except- 
ing the  title  and  paragraph  14,  as  his 
answer  of  cross-petition  in  this  case," 
is  bad  for  uncertainty.  San  Juan,  etc., 
Min.,  etc.,  Co.,  v.  Finch,  6  Colo.  215. 

3.  Guice  V.  Parker,  46  Ala.  616.  See 
also  Heath  v.  Erie  R.  Co.,  9  Blatchf. 
(U.  S.)    316;  Horton    v.   Moseley,  17 
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2.  The  Prayer — To  Hear  Causes  Together. — The  cross-bill  should 
be  so  framed  that  the  two  causes  may  be  heard  together,  and 
should  contain  a  prayer  to  that  effect. ^  But  it  would  seem  that 
in  the  absence  of  this  prayer  the  cross-bill  is  not  necessarily 
demurrable.^ 

For  Belief. — It  should  also  contain  a  prayer  that  appropriate 
relief  be  granted.^ 

For  Process. — A  cross-bill  should  contain  a  prayer  for  process 
to  compel  the  defendant  or  defendants  therein  to  answer  it.'* 

3.  Signature. — And  it  should  be  signed  by  counsel.^ 

VII.  Filing  of  Ceoss-bill— 1.  Where  Filed. — In  the  United 
States  courts,  cross-bills  must  of  necessity  be  filed  in  the  Circuit 
Court  where  the  original  bill   is  pending.^     In  the  state  courts 


Ala.  794;  Lucas  z>.  Darien  Bank,  2 
Stew.  (Ala.)  280.  See  also  article 
Discovery. 

An  allegation  that  complainants  in 
the  cross-bill  can  only  obtain  evidence 
"of  many  facts  stated  in  their  bill,"  by 
addressing  themselves  to  the  conscience 
of  their  adversary,  is  sufficient,  although 
as  a  matter  of  practice  it  would  be 
better  to  specify  distinctly  the  facts  re- 
specting which  the  complainant  seeks 
a  discovery.  Josey  v.  Rogers,  13  Ga.  481. 

In  a  cross-bill  for  discovery  as  well 
as  relief,  an  allegation  that  complain- 
ants therein  had  confidently  relied  on 
aliunde  proof  to  sustain  tlieir  defense 
to  the  original  bill,  and  that  the  fact 
had  only  come  to  their  knowledge 
within  the  last  three  days  that  they 
would  wholly  fail  in  the  necessary  tes- 
timony to  support  their  answers  with- 
out resorting  to  the  consciences  of  de- 
fendants, is  a  sufficient  showing  to  ac- 
quit the  complainants  of  laches,  and 
especially  where  it  does  not  appear  that 
the  complainants  in  the  original  bill 
have  been  urging  the  same  to  a  hearing. 
Josey  V.  Rogr-rs,  13  Ga.  478. 

1.  McDougald  r.  Dougherty,  14  Ga. 
679;  Simpson  v.  McKav,  3  Thomp.  & 
C.  (N.  Y.)  69;  Wright  v.  Tavlor,  i 
Edw.  Ch.  (N,  Y.)  226;  Kirkman  v. 
Vanlier,  7  Ala.  217;  Nelson  v.  Dunn, 
I :;  Ala.  1501. 
■  2.  Wright  V.  Taylor,  i  Edw.  Ch.  (N. 

Y.)226. 

Adding  Prayer  by  Amendment.  — 
Where  a  cross-bill,  which  is  formal  in 
other  respects,  omits  the  prayer  for  it 
to  be  allowed  as  such,  and  heard  with 
the  original  bill,  it  may  be  amended. 
Nelson  v.  Dunij,  15  Ala.  501. 

3.  See  cases  cited  supra.  III.  5.  b.  As 
between    Codefcndants.     Kennedy     f. 


Kennedy,  66  111.  190;  Talmage  v.  Pell, 
9  Paige  (N.  Y.)  410;  Middleton  v. 
Selby,  19  W.  Va.  168;  Harrison 
V.  Brewster,  38W.Va.  294;  McMuUen 
V.  Eagan,  2i  W.  Va.  234;  Alleman  v. 
Kight,  19  W.  Va.  201;  Clark  r.  Clark, 
62  N.  H.  272.  See  also  Cox  v.  Levis- 
ton,  63  N.  H.  283.  But  see  Cooley  f. 
Harris,  92  Mich.  135,  in  which  it  was 
held  that  if  the  facts  upon  which  the 
relief  granted  is  based  are  fully  set  up 
in  the  answer  (filed  as  a*  cross-bill), 
although  not  followed  by  a  specific 
prayer  for  the  relief  to  which  such 
facts  clearlj'  entitle  the  defendants,  a 
court  of  equity  will  not  hesitate  to 
decree  substantial  justice,  treating  the 
prayer  as  amended. 

4.  Talmage  f.  Pell.  9  Paige  (N.  Y.) 
410;  Kennedy  v.  Kennedy,  66  111.  190. 
See  also  Brasher  v.  Van  Cortlandt,  2 
Johns.  Ch.  (N.  Y.).  242;  Fawkes  z'. 
Pratt,  I  P.  Wms.  592;  Windsor  v. 
Windsor,  2  Dick.  707.  No  person  is 
technically  a  partj'  to  a  bill  unless  there 
is  a  prayer  for  process  against  him. 
Brasher  v.  Van  Cortlandt,  2  Johns.  Ch. 
(N.  Y.)  242. 

5.  Foster's  Federal  Practice  (2d  ed.), 
§  172;  2  Smith's  Ch.  Pr., c.  i. 

6.  Neal  v.  Foster,  34  Fed.  Rep.  496 ; 
Ward  V.  Sebrlng,  4  Wash.  (U.  S.)  472. 

Jurisdiction  when  Not  Dependent  on 
Citizenship. — A  bill  filed  by  a  defendant, 
on  leave,  in  order  to  complete  a  decree 
upon  the  whole  matter  in  dispute,  is, 
properly  stj'led  a  cross-bill;  and  where, 
on  the  bill  of  the  original  complainant, 
possession  of  property  has  been  taken 
by  a  Circuit  Court  of  the  United  States, 
the  jurisdiction  of  the  court,  in  passing 
upon  such  a  cross-bill  in  the  disposi- 
tion of  the  property,  does  not  depend 
upon     the   citizenship  of   the   parties. 
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it  is  the  usual  practice  to  file  the  cross-bill  in  the  county  where 
the  original  bill  is  filed.*  And  it  has  been  said  to  be  doubtful 
whether  a  cross-bill  may  be  filed  in  any  county  other  than  that 
in  which  the  original  bill  is  brought.* 

In  England,  it  seems  that  a  cross-bill  might  have  been  filed  in  a 
court  other  than  that  in  which  the  original  bill  was  pending.* 

2.  Time  of  Filing. — The  rule  formulated  by  earlier  decisions 
in  England,  and  in  jurisdictions  where  testimony  in  equity  cases 
is  taken  secretly  and  kept  from  the  inspection  of  the  parties 
until  publication,  is  that  the  cross-bill  must  be  filed  before  publi- 
cation, unless  the  party  filing  it  will  come  to  the  hearing  on  the 
evidence  already  pubhshed;*  but  that  for  good  cause  shown,  on 
special  application  and  notice,  publication  will  be  stayed  in  order 
to  allow  the  cross-bill  to  be  filed. '^ 

The  rule  stated  by  other  decisions  is  that  the  proper  time  to 
file  a  cross-bill  is  at  the  time  of  filing  the  answer  and  before  issue 


Morgan's   Louisiana,  etc.,  R.,  etc.,  Co. 
V.  Texas  Cent.  R.  Co.,  137  U.  S.  172. 

1.  Bowman  v.  Long,  27  Ga.  178. 

2.  Tansey  xk  McDonnell,  142  Mass. 
220,  citing  Story  Eq.  Pldg.,  §  400; 
Adams  Eq.,  §  402. 

3.  Parker  v.  Leigh,  6  Madd.  115.  See 
also  Newburg  v.  Wren,  i  Vern.  220; 
Neal  V.  Foster,  34  Fed,  Rep.  496; 
Glegg  T'.  Legh,  4  Madd.  igi,  in  which 
case,  a  bill  having  been  filed  in  the  Ex- 
chequer for  tithes,  the  defendant  filed 
a  cross-bill  in  the  Court  of  Chancery, 
for  discovery  of  plaintiff^s  title  to  the 
tithes,  and  whether  he  had  conveyed 
them  away  ;  a  doubt  was  entertained 
W'hether  a  cross-bill  could  be  filed  in 
the  Court  of  Chancery,  when  the 
original  bill  was  in  the  Court  of  Ex- 
chequer, but  the  defendant,  having 
answered  a  part  of  the  b'511,  was  con- 
sidered as  precluded  from  raising  the 
objection. 

4.  Cartwright  v.  Clark,  4  Met. 
(Mass.)  104;  Wilford  v.  Beasely,  3 
Atk.  501;  Taylor  v.  Obee,  3  Price  26, 
86  B.  Rep.  103;  Cook  f.  Broomhead, 
16  Ves.  Jr.  133;  Dalton  v.  Carr,  16  Ves. 
Jr.  93;  Neal  -'.  Foster,  34  Fed.  Rep. 
499;  Ward  7'.  Evles,  Mos.  381;  Sterry 
f.  ,Arden,  i  Johns.  Ch.  (N.  Y.)  62; 
Gouverneur  v.  Elmendorf,  4  Johns. 
Ch.  (N.  Y.)  357;  Hamersly  v.  Lam- 
bert, 2  Johns.  Ch.  (N.  Y.)  432;  Field  v. 
SchiefTelin.  7  Johns.  Ch.  (N.  Y.)  250; 
White  V.  Buloid,  2  Paige  (N.  Y.)  164; 
Roberts  v.  Peavey,  29  N.  H.  392. 

Thus,  where  a  cross-bill  was  filed 
after  publication  and  before  decree  in 
the  original  cause,  the  evidence  taken 


touching  the  matters  of  issue  in  the 
original  cause  was  not  permitted  to  be 
read  after  the  decree  in  the  first  cause. 
Wilford  V.  Beasely,  3  Atk.  501. 

Depositions  in  a  cross  cause  taken 
after  publication  and  those  in  the 
original  cause  were  held  not  to  be 
admissible  in  evidence  on  the  hear- 
ing of  the  latter.  Taylor  v.  Obee,  3 
Price  26. 

"  The  Object  of  the  Rule  is  to  prevent 
the  danger  of  perjury.  It  is  founded  in 
sound  policy  and  in  a  just  sense  and 
deep  knowledge  of  the  seductions  of 
interest  and  the  force  and  influence 
of  the  passions.  *  *  *  For  whatever 
purpose  the  cross-bill  may  be  used,  if 
it  comes  in  after  publication  the  plain- 
tiff in  it  cannot  take  proof  to  any  point 
to  which  he  has  already'  examined,  for 
this  would  contravene  the  principles  of 
the  court."  Field  v.  SchiefTelin,  7 
Johns.  Ch.  (N.  Y.)  250. 

5.  Aylet  v.  Easy,  2  Ves.  336;  Cres- 
wick  V.  Creswick,  i  Atk.  291 ;  Ram- 
kissenseat  t'.  Barker,  i  Atk.  51;  Gouv- 
erneur V.  Elmendorf,  4  Johns.  Ch.  (N. 
Y.)  357  ;  Hamersly  "'.  Lambert,  2  Johns. 
Ch.  (N.  Y.)  432;  M'Connico  v.  Mose- 
ley,  4  Call  (Va.)  360.  See  also  Wood 
T'.  Mann.  2  Sumn.  (U.  S.)  316. 

Motion  to  Enlarge  Publication  after 
Rule  for  Publication. — A  motion  to  en- 
large publication  in  the  original  cause, 
which  has  been  set  down  for  hearing 
until  an  answer  has  come  in  to  the 
cross-bill  which  had  been  filed  after 
the  rules  of  publication  had  passed,  was 
denied  as  against  practice.  Cook  v. 
Broomhead,  i6  Ves.  Jr.  133. 
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is  joined  by  filing  replication  ;  ^  and  that  in  any  event  it  should 
be  filed  before  closing  the  testimony.* 

Discretion  of  Court  as  to  Time  of  Filing. — It  has  been  held,  however,  that 
the  court  may,  in  its  discretion,  under  peculiar  circumstances,  allow 


1.  Stevens  v.  Stevens,  24  N.  J.  Eq. 
77;  Vanderveer  v.  Holcomb,  21  N.J. 
Eq.  105  ;  Irving  v.  DeKay,  10  Paige  (N. 
Y.)  319 ;  Braman  v.  Wilkinson,  3  Barb. 
(N.  Y.)  151;  Wiley  v.  Platter,  17  III. 
538;  Beauchamp  t'.  Putnam,  34  111.  378. 

In  Georgia,  a  cross  bill  must  be  filed 
before  the  pleadings  are  made  up. 
Josey  ■:'.  Rogers,  13  Ga.  481. 

Reason  for  Rule. — As  the  matters  of 
defense  upon  which  a  cross-bill  is 
founded  must  be  stated  in  the  answer 
to  the  original  suit,  as  well  as  in  the 
cross-bill,  it  can  seldom  be  necessary 
to  delay  the  filing  of  the  cross-bill  till 
after  the  original  bill  is  in  issue.  Irv-' 
ing  t;.  DeKay,  10  Paige  (N.  Y.)  319; 
Stevens  v.  Stevens,  24  N.  J.  Eq.  86. 

Exceptions  to  Rule — Where  Right  to 
File  Is  First  Disclosed  by  Cross- Bill  — 
Where  a  defendant  is  ignorant  of  his 
right  to  file  a  cross-bill,  until  this  fact  is 
shown  by  the  depositions,  and  igno- 
rance of  the  facts  entitling  him  to  file  a 
cross-bill  is  the  result  of  complainant's 
fraud,  he  may  nevertheless  file  it  if  he 
does  so  without  unnecessary  delay. 
Berryman  v.  Graham,  21  N.  J.  Eq,  370. 

Cross- Bill  by  One  Defendant  against 
Another. — The  rule  that  a  cross- bill 
should,  in  general,  be  filed  at  the 
time  of  the  answer,  does  not  apply  to  a 
cross-bill  by  one  defendant  against 
another,  because  one  of  them  cannot 
know  what  defense  the  other  will  put 
in  until  answer  filed,  and  his  own 
answer  must  be  filed  within  the  same 
time.  Vanderveer  v.  Holcomb,  21  N. 
J.  Eq.  105. 

On  a  reference  to  a  master  in  fore- 
closure proceedings,  a  defendant  who 
learns,  for  the  first  time,  that  a  code- 
fendant  claims  an  unjust  priority  over 
him,  may  obtain  leave  to  file  a  cross-bill 
if  necessary  to  his  protection.  Huber 
T.  Diebold,  25  N.  J.  Eq.  170. 

Where  Attorney- General  Is  Party 
Defendant. — Where  an  attorney-gen- 
eral is  made  a  party  defendant  as  the 
representative  of  the  state,  the  reason 
of  the  rule  fails  and  has  no  application, 
for  the  reason  that  he  may  be  pro- 
foundly ignorant  of  the  facts  which 
constitute  a  defense  to  the  state  or  his 
protection     against     the     adjudication 


which  is  sought  against  or  affecting  his 
interest.  Stevens  v.  Stevens,  24  X.  J. 
Eq.  86. 

Suit  to  Settle  Rights  of  Legatees 
and  Devisees.  —  Where  the  object  of 
an  action  is  to  settle  the  rights  of  lega- 
tees and  devisees,  the  rule  requiring  a 
cross-bill  to  be  filed  at  the  same  time 
with  the  answer  will  not  be  applied 
with  the  same  strictness  as  in  cases 
involving  the  violation  or  withholding 
of  rights.  Stevens  v.  Stevens,  24  N.  J. 
Eq.  78. 

Discontinuance. — Where  the  com- 
plainant seeks  to  discontinue  a  suit,  and 
the  object  of  the  cross-bill  is  to  enable 
the  defendant  to  assume  an  aggressive 
attitude  in  the  proceeding,  and  to  use 
it  as  a  means  of  settling  and  closing  up 
the  controversv  on  which  it  is  founded, 
a  cross-bill  may  be  filed  after  answer. 
The  rule  that  cross-bills  come  too  late 
after  answers  have  been  filed  is  not 
applicable  to  such  circumstances.  Pull- 
man's Palace- Car  Co,  v.  Central 
Transp,  Co.,  49  Fed.  Rep.  261. 

2.  Vanderveer  v.  Holcomb,  21  N.  J. 
Eq.  105. 

Where  a  cause  has  been  depending 
for  eleven  years,  a  motion  to  file  a  cross- 
bill, if  granted  at  all.  should  only  be 
upon  condition  that  the  allegation  as 
stated  in  it  should  not  delay  the  hear- 
ing upon  the  original  bill.  Brown  v. 
Bell,  4  Ilayw.  (Tenn.)  287. 

Where  the  original  hearing  was  in 
no  manner  delayed  by  the  filing  of  the 
cross-bill,  and  although  some  years 
had  elapsed  after  the  filing  of  the  orig- 
inal bill  before  a  cross-bill  was  filed, 
the  cross-bill  was  interposed  in  proper 
time.  Davis  v.  American,  etc..  Chris- 
tian Union,  100  111.  318. 

When  Rule  does  Not  Apply. — A  cross- 
bill should,  in  general,  be  filed  at  the 
time  of  filing  the  answer,  and,  in  all 
cases,  before  closing  the  testimony,  but 
the  rule  is  not  applicable  in  cases  where 
no  testimony  is  taken.  Vanderveer  v. 
Holcomb,  21  N.  J.  Eq.  105. 

Where  a  cross-bill  does  not  seek  to 
introduce  new  or  further  testimony  on 
the  same  matters  in  issue  in  the  orig- 
inal suit,  it  may  be  filed  after  publica- 
tion has  passed,  or  the  testimony  there- 
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or  even  direct  a  cross-bill  to  be  filed  at  the  hearing,  or  at  any  time 
before  decree,  where  the  suit  appears  to  be  insuffitient  to  bring 
before  the  court  the  rights  of  all  the  parties  in  matters  essential 
to  a  full  determination  of  the  cause.*  So,  also,  in  some  cases, 
dependent,  of  course,  upon  the  peculiar  circumstances  attending 
them,  a  defendant  has  been  allowed  to  file  a  cross-bill  after  inter- 
locutory ^  or  even  final  decree.^  But  at  least  one  decision  dis- 
approves this  practice;*  another  declares  that  leave  to  file  a 
cross-bill  which  involves  additional  testimony  should  not  be 
granted  after  decree;  ^  and  another  declares  that  in  no  case  can 
a  cross-bill  be  filed  after  final  decree.^ 


about   is   taken.      Neal   v.    Foster,  34 
Fed.  Rep.  496. 

1.  Wilej  V.  Platter,  17  111.  538; 
Gouverneur  r.  Elmendorf,  4  Johns. 
Ch.  (N.  Y.)  357;  Field  -•.  Schieffelin, 
7  Johns.  Ch.  (N.  Y.)  250;  Cartwright 
-'.  Clark,  4  Met.  (Mass.)  104;  Roberts 
V.  Peavey,  29  N.  H.  392;  Montgomery 
-'.  Ohvefl,  I  Tenn.  Ch.  172;  Neal  v. 
Foster,  34  Fed.  Rep.  496;  Armstrong 
V.  Pratt,  2  Wis.  299. 

2.  Brush  Electric  Co.  t'.  Brush-Swan 
Electric  Light  Co.,  43  Fed.  Rep.  701  ; 
International  Tooth  Crown  Co.  v. 
Carmichael,  44  Fed.  Rep.  350,  in  which 
cross-bills  were  allowed  to  be  filed 
after  a  decree  enjoining  infringement 
of  patents,  and  for  an  accounting. 

Though  such  power  may  be  exer- 
cised, it  should  be  exercised  with  the 
greatest  care  and  caution.  Burford  v. 
Kersey,  48'  Miss.  650. 

3.  Gould  V.  Stanton,  17  Conn.  382, 
where,  after  a  final  decree  for  the  plain- 
tiff, the  defendants  procured  a  stay  of 
execution,  and  filed  a  cross-bill  relative 
to  matters  subsequent  to,  but  connected 
with,  those  made  the  subject  of  the 
plaintiff's  bill,  and  alleging  also  that 
sundry  mistakes  of  computation  had 
been  made  in  the  report  of  the  com- 
mittee on  which  the  decree  had  been 
based.  It  was  held  that,  upon  the  hear- 
ing on  the  cross-bill,  the  defendants 
could  not  ask  the  court  to  review  any 
of  the  findings  or  allowances  made  on 
the  original  hearing,  without  showing 
that  they  had  newly  discovered  evi- 
dence, or  that  there  were  good  reasons 
why  the  claims  now  made  could  not 
have  been  made  before. 

Wliere  Cross -Bill  does  Not  Interfere 
with  Operation  of  Decree. — Though  a 
final  decree  has  been  entered  in  a  suit 
to  enforce  a  mechanics'  lien,  declaring 
the  rights  of  the  parties  in  respect  to 
their  several  Hens,  a  cross-bill  which  in 


no  way  interferes  with  the  operation  of 
the  decree,  and  which  does  not  tend 
to  delay  the  complainant  in  securing 
his  rights  under  it,  may  nevertheless  be 
considered.  In  such  a  case  it  ought 
never  be  too  late  to  file  such  a  cross- 
bill so  long  as  the  court  has  control  of 
the  case.  Chicago  Artesian  Well  Co. 
V.  Connecticut  Mut.  L.  Ins.  Co.,  57  111. 
424. 

New  Matter.  —  New  matter,  which 
could  not  be  used  directly  in  the  Su- 
preme Court,  which  had  occurred  after 
the  appeal,  and  which,  if  a  defense  at 
all,  was  a  defense  to  the  enforcement  of 
the  judgment  or  decree  of  the  Supreme 
Court,  might  be  brought  forward  by  an 
original  bill  in  the  nature  of  a  cross- 
bill, or.  by  leave  of  the  court,  by  cross- 
bill proper.  Kirtland  -\  Mississippi, 
etc.,  R.  Co.,  4  Lea  (Tenn.)  418. 

4.  "  It  is  proper  to  say  that  we  do 
not  approve  of  the  practice  of  filing  a 
cross-bill  after  the  original  suit  has 
been  heard  and  its  merits  passed  on.  If 
any  of  the  defendants  in  this  suit  wished 
to  have  the  equities  between  themselves 
settled  without  instituting  an  original 
suit  for  that  purpose,  they  should  have 
applied  to  the  court  at  an  earlier  stage 
of  the  litigation,  and  not  waited  until 
the  pleadings  were  perfected,  proofs 
taken,  and  the  cause,  after  two  years  of 
delay,  ready  for  hearing."  Brorson  :•. 
LaCrosse,  etc.,  R.   Co.,  2   Black    (U. 

s.)  532. 

5.  Rogers  t'.Riessner.  3iFed.  Rep.  591. 

Where  a  cross-bill  is  filed. immedi- 
ately after  the  defendant  receives  infor- 
mation of  the  matter  to  which  it  relates, 
the  cause  on  the  original  bill  should 
not  be  heard  until  answer  is  filed  to  the 
cross-bill,  even  though  the  cause  on  the 
original  bill  was  set  for  hearing  before 
the  cross-bill  was  filed.  Young  r.  Pott, 
4  Wash.  (U.  S.)52i. 

6.  Finlayson  v.  Lipscomb,  15  Fla.  559. 
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Filing  Cross-Bill  before  Answer. — Though  ihere  is  some  conflict  of 
opinion,  thd  weight  of  authority  in  this  country  is  that  a  cross- 
bill cannot  be  filed  before  answer.* 

3.  Leave  to  File. — On  this  question  the  authorities  are  not  uni- 
form, and  hence  no  general  rule  can  be  laid  down.  In  one  state 
it  has  been  held  that  a  cross-bill  cannot  be  filed  without  leave  of 
court,  but  that  the  court  has  no  discretionary  power  to  deny 
defendant  the  right  to  avail  himself  of  a  meritorious  defense.^  In 
another  state,  it  has  been  said  that  the  filing  of  a  cross-bill  is  a 
matter  of  right  which  requires  no  leave.^  And  it  has  been  held 
at  circuit  that  a  defendant  may  resort  to  a  cross-bill  without  leave 
of  court,  and  that  the  question  of  his  right  to  file  the  same,  when 
and  as  it  may  be  done,  may  be  made  and  determined  on  demurrer.* 


1.  Ballard  v.  Kennedy,  34  Fla.  483 ; 
Randolph  v.  Robinson,  2  N.  J.  L.  J.  170; 
Lehman  v.  Dozier,  78  Ala.  235 ;  Lewis 
V.  Lewis,  3  Johns.  Ch.  (N.  Y.)  1519; 
Allen  :•,  AHen,  Ilempst.  (U.  S.)  58,  in 
which  case  the  defendant  to  a  bill  for 
absolute  divorce,  instead  of  answering 
the  bill,  filed  her  cross- bill  praying  a 
divorce  from  bed  and  board  and  for 
alimony.  The  court  said  :  "  This  was 
clearly  irregular.  The  bill  should  have 
been  answered,  and  the  allegations 
therein  contained  contested,  before  the 
cross-bill  could  be  properly  filed." 

Contra.  —  Morrow  z\  Morrow,  2 
Tenn.  Ch.  549;  Cobb  v.  Baxter,  i 
Tenn.  Ch.  405,  in  which  the  court  said  : 
"  I  know  of  no  law  that  makes  the  fil- 
ing of  a  cross-bill  before  answer  a 
ground  of  demurrer,  nor  can  I  imagine 
any  reason  why  the  priority  should  be 
a  ground  of  objection.  On  the  con- 
trary, it  might  well  be  that  a  defend- 
ant to  an  original  suit  might  require 
the  active  interposition  of  the  court  in 
some  manner  of  defense,  by  its  extraor- 
dinary process,  before  the  time  fixed 
by  the  rules  of  practice  for  filing  an 
answer."  See  also  dictum  in  White  v. 
BuloJd,  2  Paige  (N.  Y.)  165. 

Striking  Cross-Bill  from  Files.  —  A 
cross-bill  filed  before  answer  to  the 
original  bill  is  made,  is  improper,  and 
may,  on  motion,  be  stricken  from 
the  files.  Ballard  v.  Kennedy,  34 
Fla.  4S3. 

Filing  Cross- Bill  before  Answering — 
Irregularity.  Ho-jj  Waived. —  Where  a 
defendant  files  a  cross-bill  before  an- 
swering, and  complainant  answers  the 
cross-bill  without  attempting  to  require 
an  answer  to  the  original  bill,  or  to  re- 
store the  original  bill  which  had  been 
lost,  the  irregularity  is  deemed  to  have 


been  waived.  Davis  -'.  Hall,  92  111.  85. 
But  it  has  been  held  that  a  decree  on  a 
cross-bill,  without  either  an  answer  or 
a  rule  to  answer,  is  clearly  erroneous, 
and  when  the  only  rule  to  answer  is 
void,  as  having  been  made  in  vacation, 
the  decree  founded  upon  it  is  of  neces- 
sity erroneous.  Blair  v.  Reading,  99 
111.  600. 

2.  Brooks  v.  Moody,  25  Ark.  452. 

3.  Quick  f.  Lemon,  105  111.  578,  in 
which  the  trial  court  refused  to  permit 
a  cross-bill  to  be  filed,  although  the 
offer  to  file  was  made  within  the  proper 
time;  Beauchamp  -•.  Putnam,  34  Ill.« 
381,  where  the  trial  court  refused  per- 
mission to  defendant  to  file  a  cross- 
bill at  the  hearing;  Davis  t'.  The 
American,  etc..  Christian  Union,  100 
111.  318,  in  which  the  appellate  court 
said:  "Where  the  original  hearing 
was  in  no  manner  delayed  by  the  filing 
of  the  cross-bill,  and  although  some 
years  had  elapsed  after  the  filing  of  the 
original  bill  before  a  cross-bill  was 
filed,  *  *  *  the  cross-bill  was  inter- 
posed in  proper  time."  In  Qiiick  7'. 
Lemon,  105  111.  578,  the  Supreme  Court, 
in  arriving  at  the  conclusion  stated  in 
the  text,  cites  U.  S.  Rev.  Stat.  1S74,  c. 
22,  §  30,  which  provides  that  "  any  de- 
fendant may,  after  filing  his  answer, 
exhibit  and  file  his  cross-bill,  and  call 
upon  the  complainant  to  file  his  answer 
thereto,  in  such  time  as  may  be  pre- 
scribed by  the  court,"  and,  for  further 
support  of  the  proposition,  it  cites  the 
two  other  cases  mentioned  in  this  note. 
The  statute  was  in  existence  when  these 
two  other  cases  were  decided,  and  al- 
though the  statute  is  not  mentioned  in 
the  opinions,  it  is  probable  that  they 
were  founded  thereon. 

4.  Neal  T'.  Foster,  34  Fed.  Rep.  496, 
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The  weight  of  authority,  however,  it  is  apprehended,  is  that  it 
will  be  necessary  to  obtain  leave,  if  there  has  been  delay  in  filing 
the  cross-bill ;  ^  or  if  it  is  sought  to  set  up  by  cross-bill,  matter 
arising  after  answer,*  or  by  agreement  of  parties,  matter  more 
proper  for  answer  ;*  or  if  a  stranger  to  the  suit  desires  to  file  a 
cross-bill  ;"*  or  if  it  is  sought  to  file  a  cross-bill  after  decree.^ 

vm.  Defect  of  Jtjkisdiction  under  Bill,  whether  Cured  by 
Cross-Bill. — "Where  the  original  bill  is  without  equity,  there  is 
some  conflict  of  authority  whether  a  cross-bill  founded  on  matters 
of  equitable  cognizance  can  cure  the  defect  so  as  to  give  the  court 
jurisdiction.  Certainly,  if  the  cross-bill  were  purely  defensive  in 
its  nature,  it  would  seem  that  the  defect  of  jurisdiction  under  the 
original  bill  could  not  be  cured.® 

In  some  cases  where  afifirmative  relief  was  sought,  the  courts 
have  laid  down  the  broad  doctrine  that  the  filing  of  a  cross-bill, 
founded  on  matters  of  equitable  cognizance,  will  cure  any  defect 
of  jurisdiction  under  the  original  bill,  and  authorize  the  granting 
of  relief  to  any  party  entitled  thereto.'     Other  decisions  hold, 


1.  Brown  v.  Bell,  4  Havw.  (Tenn.) 
288;  Field  V.  Schieffelin,  7  Johns.  Ch. 
(N.  Y.)  250;  Baker  v.  Oil  Tract  Co., 
7  W.  Va.  454,  in  which  the  court  de- 
nied an  application  for  leave  to  file  a 
cross-bill,  as  it  appeared  that  the  delay 
in  filing  was  unreasonable. 

Harmless  Error. — If  it  is  erroneous 
for  the  court  to  allow  a  cross-complaint 
to  be  filed  where  leave  was  not  asked 
to  file  it  until  after  the  issues  had  been 
made  up,  it  is  error  without  injury  if 
the  result  would  have  been  the  same 
without  a  cross-complaint.  Ross  v. 
Wellman,  102  Cal.  i. 

2.  Banque  Franco-Egyptienne  v. 
Brown,  24  Fed.  Rep.  106. 

3.  Northern  R.  Co.  v.  Ogdensburg, 
etc.,  R.  Co.,  20  Fed.  Rep.  347. 

4.  Bronson  v.  LaCrosse,  etc.,  R.  Co., 
2  Wall.  (U.  S.)  283;  Putnam  v.  New 
Albany,  4  Biss.  (U.  S.)  365. 

5.  International  Tooth-Crown  Co. 
V.  Carmichael,  44  Fed.  Rep.  350;  Brush 
Electric  Co.  v.  Brush- Swan  Electric 
Light  Co.,  43  Fed.  Rep.  701  ;  Rogers  z'. 
Riessner,  31  Fed.  Rep.  591  ;  Kirtland 
V.  Mississippi,  etc.,  R.  Co.,  4  Lea 
(Tenn.)  418;  Montgomery  7'.  Olwell, 
I  Tenn.  Ch.  169;  Roberts  t.  Peavey,  29 
N.  H.  392;  Burford  v.  Kersey,  48 
Miss.  650. 

6.  Dows  V.  Chicago,  11  Wall.(U.  S.) 
108;  Loomis  t'.  Freer,  4  111,  App.  547. 

7.  M'Nairy  v.  Eastland,  lo  Yerg. 
(Tenn.)  310;  Cockrell  v.  Warner,  14 
Ark.  358;  Crease  v.  Lawrence,  48  Ark. 


312;  Radcliffe  v.  Scruggs,  46  Ark.  96  ; 
Conger  v.  Cotton,  37  Ark.  2S6;  Sale  v, 
McLean,  29  Ark.  612,  in  which  it  was 
held  that,  where  the  original  bill  lacked 
equitj'  because  there  was  an  adequate 
remedy  at  law,  a  cross-bill  containing 
matters  of  equitable  cognizance  cured 
the  defect;  Wachter  v.  Blowney,  104 
111.  610,  a  case  in  which  the  original 
bill  was  dismissed  for  want  of  equity. 
In  this  case  the  court  said  :  "When  com- 
plainant failed  to  establish  a  right  to 
the  relief  sought,  and  his  bill  was  dis- 
missed, there  was  nothing  further  for 
the  court  to  act  upon.  The  cross-bills 
only  sought  relief  that  could  be  had  at 
law.  Had  they  sought  equitable  relief, 
and  it  had  been  sustained  by  the  proofs, 
then  it  wovild  have  been  the  duty  of  the 
court  to  have  granted  it." 

The  doctrine  of  the  Arkansas  deci- 
sions is  based  on  the  decision  in  Cock- 
rell V.  Warner,  14  Ark.  358,  and  the 
reasoning  of  the  court  in  this  case  is 
substantially  this:  "The  original  bill 
and  cross-bill  are  but  one  cause, 
*  *  *  and  it  certainly  cannot  be  at  all 
material  from  what  particular  source 
jurisdiction  arose,  provided  it  existed  in 
the  case.  *  *  *  Both  parties  are  as 
complainants,  praying  relief  against 
each  other,  and  having  in  view  the  ob- 
ject of  bringing  the  whole  controver-^y 
before  the  court,  to  the  end  that  it  may 
finally  be  settled  on  the  merits,  by  such 
decree  as  the  justice  and  equity  of  the 
case  may  require.    In  attaining  this  end 


5  Encyc.  PI.  &  Pr.— 42 
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either  directly  or  inferentially,  that  in  no  case  can  a  defect  of  juris- 
diction be  thus  cured. ^ 

IX.  Process — Necessity  for. — In  the  absence  of  statute  providing 
otherwise,*^  service  of  process  on  the  defendants  to  a  cross-bill, 
though  parties  to  the  original  bill,  and  in  court  for  all  the  purposes 
thereof,  is  necessary  to  bring  them  into  court  on  cross-bill.  Their 
appearance  must  be  enforced  in  the  same  manner  as  defendants 
to  the  original  bill,  unless  they  voluntarily  enter  their  appearance.* 

On  Whom  Served — The  general  rule  is  that  service  of  subpoena  to 
answer  a  cross-bill  must  be  on  the  defendants  therein  and  not  on 
their  solicitor,*  but  it  is  apprehended  that  service  on  the  solicitor 
would  be  sufficient  if  the  defendant  were  beyond  the  jurisdiction 
of  the  court.* 


it  must  frequently  happen  that  mere 
legal  demands  on  the  one  side  or  the 
other,  over  which  separately  the  court  of 
■equity  would  have  no  jurisdiction,  have 
to  be  passed  on  and  relief  afforded. 
But  this*  *  *  is  commendable,  because 
it  has  a  tendency  to  prevent  a  multiplic- 
ity of  suits,  in  itself  sufficient  to  give  a 
court  of  equity  jurisdiction.  *  *  *  The 
■court,  having  rightful  possession  of  the 
■cause,  will  proceed  to  do  full  justice 
between  the  parties,  for  it  is  well  said 
that  the  jurisdiction  having  once 
rightfully  attached,  it  shall  be  made 
•effectual  for  the  purposes  of  complete 
relief." 

1.  Dill  V.  Shahan,  25  Ala.  694;  Con- 
tinental L.  Ins.  Co.  V.  Webb,  54  Ala. 
68S  ;  Carroll  v.  Richardson,  87  Ala.  605, 
in  which  demurrers  to  the  cross-bill 
and  the  original  bill  having  been  over- 
ruled, and  an  appeal  taken  from  the 
decree  overruling  the  demurrer  to  the 
cross-bill,  the  court  said:  "  We  will  not 
consider  the  sufficiency  of  the  cross- 
bill, for,  under  the  principles  we  have 
^declared,  Carroll's  bill  is  without  equi- 
ty, and  the  demurrer  to  it  ought  to 
•have  been  sustained.  There  is  in  this 
ruling  no  error  of  which  appellant  can 
complain." 

In  Dill  V.  Shahan,  25  Ala.  694,  the 
court  said :  "  It  would  seem  to  be  a 
solecism  in  terms  to  speak  of  a  cross- 
bill when  there  is  no  original  bill;  and 
a  paper  in  the  form  of  a  bill  in  chan- 
cery, which  contains  no  matter  which 
would  give  that  court  jurisdiction,  is 
not  to  be  regarded  as  an  original  bill 
for  any  purpose,  but  in  legal  contem- 
plation is  a  nullity ;  and  any  action 
taken  upon  it  in  the  court  in  which  it 
is  exhibited,  except  to  dismiss  it, 
tvould  be  without  authoritv  and  void." 


Where  Relief  Sought  Is  Not  Purely 
Equitable. —  Where  the  original  bill-is 
dismissed  for  want  of  equity,  and  the 
relief  sought  by  a  cross-bill  is  not  pure- 
ly equitable,  the  cross-bill  tails  with 
the  original  bill.  Dewey  v.  West  Fair- 
mont Gas  Coal  Co.,  123  U.  S.  329 

2.  In  Illinois,  by  virtue  of  statutory 
enactment,  the  practice,  on  filing  a 
cross-bill,  is  to  take  a  rule  on  defend- 
ants named  therein,  who  are  parties  to 
the  original  bill,  to  plead  answer  or  de- 
mur by  a  day  named  in  the  cross- 
bill, and  the  rule  or  order  should  be 
served  upon  them.  But  if  persons  not 
parties  are  made  defendants  to  the 
cross-bill,  summons  must  be  issued  or 
notice  published.  Fleece  v.  Russell,  13 
111.  31;  Reed  v.  Kemp,  16  111.  445; 
Michael  v.  Michael  (111.  1891),  27  N. 
E.  Rep.  694.  Even  if  the  plaintiff  in 
the  original  bill  is  an  infant,  no  service 
of  process  upon  him  is  necessary. 
Kingsbury  v.  Buckner,   134  U.  S.  651. 

3.  Lowcnstein  v.  Glidewell,  5  Dill. 
(U.  S.)  327  ;  Washington,  etc.,  R.  Co.  v. 
Washington,  10  Wall.  (U.  S.)  299; 
Ballance  v.  Underbill,  4  111.  453; 
Thomason  v.  Neeley,  50  Miss.  310; 
Ward  V.  Davidson,  2  J.  J.  Marsh.  (Ky.) 
444;  Anderson  v.  Ward,  6  T.  B.  Mon. 
(Ky.)  419;  Garner  v.  Beaty,  7  J.  J. 
Marsh.  (Ky.)  228;  Miles  v.  Bacon,  4 
J.  J.  Marsh.  (Ky.)  466.  See  also  cases 
cited  supra,  in  III.  5.  b.  As  bet'ween 
Codcfe7ida7its:  and  compare  Treiber  r'. 
Shafer,  18  Iowa  29;  contra,  S.  C.  Hall 
Lumber  Co.  v.  Gustin,  54  Mich.  625. 

4.  Lowenstein  f.  Glidewell,  5  Dill. 
(U.  S.)  327;  Gardner  v.  Mason,  5  Sim. 
506;  Waterton  7'.  Croft,  5  Sim.  503. 

6.  Gildenichi  f.  Charnock,  6  Ves. 
Jr.  X71;  Hobhouse  v.  Courtney,  12  Sim. 
\A0\  Cooper  T'.  Wood,  5  Beav.  391;  Hope 
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This  is  certainly  the  rule  in  the  federal  courts,  if  the  cross-bill 
is  merely  defensive.*  If,  however,  the  facts  set  up  in  the  cross- 
bill are  made  the  basis  for  affirmative  relief,  the  rule  allowing  sub- 
stituted service,  it  seems,  is  not  applicable.*  And  the  same  is 
the  case  where  the  paper  filed  as  a  cross-bill  is  in  fact  an  original 
bill.*  Nor  can  persons  not  parties  to  the  original  bill  be  brought 
into  court  by  substituted  service.* 

ImproTident  Order  of  Service  Set  Aside. — An  order  granting  leave  to 
serve  a  cross-bill  by  substitution  may  be  set  aside  when  improperly 
granted.* 

Service  by  Publication  Improper. — It  is  not  allowable  to  serve  by  pub- 
lication a  subpoena  upon  a  cross-bill.® 

X.  Answer  to  Cross-Bill — 1.  Nature. — An  answer  to  a  cross-bill 
is  substantially,  and  for  all  practical  purposes,  a  replication  to  the 
original  bill.' 


V.  Hope,  4  De  G.  M.  &  G.  328 ;  Hope  v. 
Carnegie,  L.  R.  i  Eq.  126. 

1.  Lowenstein  v.  Glidewell,  5  Dill. 
(U.  S.)  325;  Schenck  v.  Peay,  i  Woolw. 
<U.  S.)  175;.  Dunn  v.  Clarke,  8  Pet. 
(U.  S.)  I ;'  Eckert  v.  Bauert,  4  Wash. 
(U.  S.)  370;  Ward  v.  Sebring,  4 
Wash.  (U.  S.)  472  ;  Fidelity  Trust,  etc., 
Co.  V.  Mobile  St.  R.  Co.,  53  Fed.  Rep. 
850;  Dunlevy  v.  Dunlevy,  38  Fed.  Rep. 
459;  Bowen  v.  Christian,  16  Fed.  Rep. 
730;  Gregory  v.  Pike,  29  Fed.  Rep.  5S8; 
Johnson  R.  Signal  Co.  v.  Union 
Switch,  etc.,  Co.,  43  Fed.  Rep.  331; 
Rogers  v.  Riessner,  31  Fed.  Rep.  591 ; 
Providence  Rubber  Co.  v.  Goodyear, 
•9  Wall.  (U.  S.)  807. 

Reason  for  Rule. — "  In  suits  in  these 
courts  the  plaintiff  is  usually  a  citizen 
of  another  state,  and  hence  beyond  the 
jurisdiction  of  the  court,  and  defend- 
ants in  equity  cases  who  desire  to  de- 
fend by  means  of  a  cross-bill,  would, 
but  for  this  rule  of  practice,  be  practi- 
cally cut  off  from  their  defenses  by 
reason  of  their  inability  to  make  service 
on  the  plaintiff  in  the  action.  It  would 
be  in  the  highest  degree  unjust  and 
oppressive  to  permit  a  nonresident 
plaintiff  to  invoke  the  jurisdiction  of 
the  court  in  his  favor,  and  obtain  and 
retain,  as  the  fruits  of  that  jurisdiction, 
a  judgment  or  decree  to  which  he  was 
not  in  equity  entitled,  by  remaining  be- 
yond the  jurisdiction  of  the  court  whose 
jurisdiction  on  the  very  subject-matter, 
and  against  the  very  party,  he  had 
himself  first  invoked."  Lowenstein  v. 
Glidewell,  5  Dill.  (U.  S.)  328.  "  And 
it  is  obvious  that  a  cross-bill  can  be 
filed    only    in    the    court    where    the 
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original  bill  is  depending."  Ward  v. 
Sebring,  4  Wash.  (U.  S.)  474. 

2.  Fidelity  Trust,  etc.,  Co.  v.  Mo- 
bile St.  R.  Co.,  53  Fed.  Rep.  850; 
Lowenstein  v.  Glidewell,  5  Dill.   (U. 

S.)  325. 

"  The  reason  of  the  rule  would  seem 
to  limit  it  in  equity  cases  to  cross-bills 
either  wholly  or  partially  defensive  in 
their  character,  and  to  deny  its  appli- 
cation to  cross-bills  setting  up  facts  not 
alleged  in  the  original  bill,  and  which 
new  facts,  though  they  relate,  as  they 
must,  to  the  subject-matter  of  the  orig- 
inal bill,  are  made  the  basis  for  the  af- 
firmative relief  asked."  Lowenstein  v, 
Glidewell,  5  Dill.  (U.  S.)  328. 

3.  Fidelity  Trust,  etc.,  Co.  v.  Mobile 
St.  R.  Co.,  53  Fed.  Rep.  851;  Washing- 
ton, etc.,  R.  Co.  V.  Washington,  10 
Wall.  (U.S.)  299;  Sawyer  v.  Gill,  3 
Woodb.  &  M.  (U.  S.)  97. 

4.  Bowen  v.  Christian,  16  Fed.  Rep. 

730- 

5.  Bowen  v.  Christian,  16  Fed.  Rep. 
730;  Rogers  t'.  Riessner,  31  Fed.  Rep. 
591 ;  Fidelity  Trust,  etc.,  Co.  v.  Mobile 
St.  R.  Co.,  53  Fed.  Rep.  850. 

6.  Webster  Loom  Co.  v.  Short,  10 
Off.  Gaz.  1019;  I  Foster's  Fed.  Prac. 
(2d  ed.),  p.  294. 

7.  Whyte  v.  Arthur,  17  N.  J.  Eq.521. 
Answer  to  Cross -Bill  Not  to  Be  Made 

a  Cross-Bill. — The  complainant  in  the 
original  bill  cannot  make  a  cross-bill 
out  of  his  answer  to  a  cross-bill.  If  he 
wishes  to  introduce  new  matter  not 
embraced  in  his  original  bill,  it  is  es- 
sential that  an  amended  or  supple- 
mental bill  be  filed.  Brown  v.  Troup, 
33  Miss.  35. 
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2.  Right  of  Priority. — Until  a  defendant  in  the  original  cause 
has  answered,  he  is  not  entitled  to  call  on  the  plaintiff  to  answer 
his  cross-bill.*  And  before  the  defendant  in  the  original  cause 
has  answered,  he  cannot  stay  the  proceedings  in  that  cause  till  the 
plaintiff  in  the  original  bill,  though  out  of  the  jurisdiction,  shall 
answer  the  cross-bill.* 

After  answering  the  original  bill,  the  plaintiff  in  the  cross-cause 
can  stay  any  publication  in  the  original  cause  till  the  cross-bill  is 
answered.*  If  the  complainant  in  the  original  bill  amends  his  bill 
after  cross-bill  filed,  he  loses  his  priority  of  suit  and  his  right  to 
have  an  answer  to  the  original  bill  before  he  is  called  upon  to 
answer  to  the  cross-bill.^     But  it  seems  that  the  plaintiff  in  the 


1.  Steward  v.  Roe,  2  P.  Wms.  43:;; 
Child  V.  Frederick,  i  P.  Wms.  266; 
Noel  V.  King,  2  Madd.  390 ;  Raikes  v. 
Cherry,  9  Ir.  Eq.  Rep.  140;  Harris  v. 
Harris,  T.  &  R.  165;  Long  v.  Burton, 
2  Atk.  218;  Dolben  t^.  Whittington,  11 
Price  28;  Wigley  v.  Whitaker,  i  Beav. 
349;  Holmes  v.  Baddeley,  7  Beav.  69; 
Scales  -'.  Nichols,  3  Hayw.  (Tenn.)  229; 
New  Jersey  Chancery  Act,  §  39;  Hurd's 
Rev.  Stat.  111.  1893,  p.  221,  ^  35;  United 
States  Eq.  Rule  72;   Code  Va.    1887,  § 

3254- 

Where  A  brings  a  bill  against  B  and 
C,  who  put  in  insufficient  answers,  and 
prefer  their  cross- bill  against  A,  and 
afterwards  B  becomes  bankrupt,  and 
his  assignees  bring  their  bill  in  the 
nature  of  a  revivor  against  A,  they  can- 
not proceed  until  C  has  answered  A's 
bill.  Child  V.  Frederick,  i  P.  Wms.  266. 

2.  Raikes  v.  Cherry' ,  9  Ir.  Eq.  Rep. 
140 ;  Wigley  v.  Whitaker,  i   Beav.  349. 

3.  Raikes  r'.  Cherry,  9  Ir.  Eq.  Rep.  140. 

4.  Johnson  v.  Freer,  2  Cox  371  ; 
Steward  v.  Roe,  2  P.  Wms.  435;  Noel  v. 
King,  2  Madd.  390;  Long  v.  Burton,  2 
Atk.  218;  Rattray  v.  Darley,  3  Atk.  724; 
Scales  V.  Nichols,  3  Hayw.  (Tenn.)  229. 

Defendant's  plea  to  the  original  bill 
having  been  sustained,  he  filed  a  cross- 
bill against  complainants,  to  which 
they  answered  and  exceptions  were 
taken.  Afterwards  complainants  filed 
an  amended  bill,  and  defendant  ap- 
peared and  asked  six  weeks'  time  to 
put  in  an  answer  to  the  amended  bill. 
Defendant  having  procured  a  report 
that  the  answer  to  the  cross-bill  was 
insufficient,  he  lost  the  priority  of  suit 
thereby.  Rattray  v.  Darley.  3  Atk.  724. 

Priority  Lost  by  Abatement  of  Suit. — 
Where  an  original  bill  abates  by  mar- 
riage of  plaintiff,  and  is  not  revived  till 
after    cross-bill    filed,    the    complaint 


loses  the  right  of  priority  as  to  the  first 
answer.     Smart  v.  Floyer,  Dick.  260. 

Where  JVo  Process  is  Taken  Out  upon- 
the  Original  Bill  plaintiff  in  the  orig- 
inal suit  cannot  compel  defendant  to 
answer  the  bill  first.  Price  v.  Con- 
ingsby,  Bunb.  124. 

Neglect  to  File  Interrogatories  in. 
Time — Effect. — Where  a  complainant 
neglected  to  file  interrogatories  within 
the  time  required  by  the  orders,  and  de- 
fendant filed  a  cross-bill  and  inter- 
rogatories within  the  same  period,  de- 
fendant was  entitled  to  have  his  cross- 
bill answered  first.  Garwood  v.  Cur- 
teis,  3  N.  R.  604. 

Obtaining  Usual  Orders  for  Time  to  An- 
swer— Effect. — The  plaintiff  in  an  orig- 
inal suit  does  not  waive  the  right  to  in- 
sist on  an  answer  from  defendant,  before 
he  files  an  answer  to  the  cross-bill 
exhibited  by  defendant,  by  obtaining- 
the  usual  orders  for  the  time  to  answer 

the  cross-bill.  Southall  v. ,  Younge 

330;  Harris  v.  Harris,  T.  &  R.  165. 

Order  to  He*r  Exceptions  to  Answer 
and  Amendments  of  Cross-Bill  Together 
— Effect. —  Where  exceptions  to  an  an- 
swer are  allowed,  and  plaintiff",  after  the 
filing  of  a  cross-bill,  obtains  an  order  to 
amend,  and  that  exceptions  and  amend- 
ments should  be  answered  together,  he 
need  not  answer  the  cross-bill  until  the 
defendant  answers  the  amendments  of 
the  original  bill.  Harding  v.  Harding, 
5L.J.  N.  S.  Ch.  151. 

Amendment  of  Cross-Bill — Loss  of 
Priority  by  Defendatit. — Complainant, 
after  cross-bill  filed,  amended  his  bill, 
and  subsequently  thereto,  his  answer 
to  the  cross-bill  being  reported  insuf- 
ficient, defendant  obtained  an  order  to 
amend  the  cross-bill,  and  for  complain- 
ant to  answer  the  amendment  and 
exceptions  together.      Thereafter  com - 
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original  suit  does  not  lose  his  priority  if  he  obtains  his  order  to 
amend  before  notice  of  the  cross-bill. ^  Nor  does  the  plaintiff  lose 
his  priority  by  immaterial  amendments  of  his  bill  at  the  hearing 
which  do  not  necessitate  a  new  answer  nor  the  filing  of  a  cross- 
bill.2 

3.  Duty  of  Defendant  to  Require  Answer. — Defendant  must  take 
steps  to  have  his  cross-bill  answered,^  and  if  he  goes  to  trial  vol- 
untarily, without  obtaining  an  answer,  he  will  be  considered  to 
have  waived  his  right  to  an  answer,  and  to  have  abandoned  the 
cross-bill.* 

4.  Right  of  Complainant  to  Answer. — Complainant  is  entitled  to 
an  opportunity  to  answer  the  cross-bill,^  and  no  decree  should  be 
rendered  until  such  opportunity  is  given.^ 

5.  Effect  of  Failure  to  Answer. — If  the  defendant  in  a  cross-bill 
fails  to  answer  within  the  time  allowed,  it  may  be  taken  as 
confessed.''^ 

XI.  Pleas  to  Cross-Bill— Pleas  in  Bar. — As  cross-bills  differ  from 
original  bills  only  in  that  the  former  are  occasioned  by  the  latter, 
any  plea  in  bar,  to  which  original  bills  are  subject,  may  be  made 
to  a  cross-bill.^  On  the  other  hand,  a  cross-bill  is  not  usually 
liable  to  any  plea  to  which  an  original  bill  is  not  liable.^ 

Pleas  to  Person  and  Jurisiietion — A  cross-bill  is  not  subject  to  these 
pleas,  for  the  reason  that  complainant  affirms  the  sufficiency  both 
of  the  person  and  of  the  jurisdiction  by  filing  his  original  bill.^^ 
The  objection  that  defendant,  by  cross-bill,  seeks  to  compel  com- 
plainant to  discover  the  evidence  of  defendant's  title,  may  be 
taken  by  a  plea.^* 

plainant  amended  his  bill  by  an  altera-  i  Colo.  62;  Coach  v.  Adsit,  97   Mich. 

tion    of    the    Christian    name    of    the  563.     See  also   Bjrd   v.    Sabin,  8    Ark. 

defendant.     It   was  held,  that  bj    the  279;  Hatfield  v.  Brown,    8    Ark.    284. 

amendment  of  the  cross-bill  defendant  For   effect   of    cross-bill  as   evidence, 

lost  his  right  of  priority,  and  did   not  when   taken  pro   confesso,  see    infra, 

regain     because    of     the     immaterial  XV.  5.  Evidence. 

amendment  subsequently  made  by  the  8.  Cooper's    Eq.  Pldg.    303;   Stor3''s 

complainant.   Glassington  f.  Thwaites,  Eq.  Pldg.,  §  832. 

3  L.J.  Ch.  208.  9.  Cooper's  Eq.  Pldg.  303;    Mitford's 

1.  Grav  V.  Haig,  13  Beav.  65.  Eq.  Pldg.,  by  Jeremy,  290,  291  ;  Beames' 

2.  Phillips  V.  Edsall,  127  111.  549.  Pldg.  in   Eq.  S02  ;    Story's  Eq.  Pldg.,  § 

3.  Reed  v.  Kemp,  16  111.  445;  Fleece  832. 

V.  Russell,  13  111.  31;   Parke  v.  Brown,  10.  Cooper's  Eq.  Pldg.  303;  Mitford's 

12    111.  App.  291  ;    Blair  T'.  Reading,  99  Eq.  Pldg.,  by  Jeremy,  290,  291  ;  Beames' 

111.  600;  Thomason  v.  Neeley,  50  Miss.  Pldg.  in  Eq.  802;  Story's  Eq.  Pldg.,  §832. 

310.                                              "  Limitation  of  Rule. — If  a  cross-bill  is 

4.  Reed  v.  Kemp,  16  111.  44S ;  Hun-  filed  by  a  person  primarih'  not  entitled 
gate  V.  Reynolds,  72  111,  428;  Thom-  to  sue,  as  an  infant,  an  idiot  or  a  mar- 
ason  V.  Neeley,  50  Miss.  310.  Cases  ried  woman,  a  plea  to  the  person  might 
cited  supra,  in  III.  5.  b.  As  between  be  good.  Cooper's  Eq.  Pldg.  303;  Mit- 
Codefendants.  ford's    Eq.  Pldg.,  by  Jeremy,  290,  291; 

5.  Metcalf  v.  Hart,  3  Wyoming  513;  Beames'  Pldg.  in  Eq.  802;  Story's  Eq. 
Ford    Gold    Min.   Co.   v.   Langford,    i  Pldg.,  §  832. 

Colo.  62.  11.  Story's  Eq.  Pldg.,  §  832;  Mitford's 

6.  Metcalf  v.  Hart,  3  Wj-^oming  513.     Eq.  Pldg.,  by  Jeremy,  290,  291;  Beames' 

7.  Ford  Gold  Min.  Co.  v.  Langford,     Pidg.  in  Eq.  802,  803. 
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Plea  of  Another  Suit  Pending. — A  cross-bill  is  not  subject  to  the  plea 
of  another  suit  pending  for  the  same  object  in  a  court  of  con- 
current jurisdiction. 1 

xn.  Demurrer  to  Cross-Bill. — A  cross-bill  will  be  open  to 
demurrer  for  the  following  causes :  Where  the  matter  set  up  there- 
by is  not  germane  to  the  matter  set  up  by  the  original  bill ;  * 
where  the  cross-bill  seeks  affirmative  relief,  and  the  relief  asked  is 
not  of  an  equitable  nature.  But  where  the  cross-bill  is  purely 
defensive,  no  equity  need  be  shown  to  support  the  jurisdiction,  as 
defendant  is  brought  into  court  by  the  plaintiff  in  the  original 
suit.  A  cross-bill  seeking  relief  must  contain  all  the  allegations 
conferring  upon  the  party  a  title  to  equitable  relief,  or  it  will  be 
demurrable.*  If  the  cross-bill  is  filed  contrary  to  the  practice  of 
the  court,  or  in  cases  where  a  pure  cross-bill  is  not  permitted,  a 
demurrer  will  lie  ;*  so,  also,  it  will  be  demurrable  if  it  contradicts 
matters  already  admitted  in  the  answer.^  A  cross-bill  that  sets  up 
matters  which  might  properly  be  set  up  by  answer  is  demurrable,® 
and  a  demurrer  will  lie  for  nonjoinder,''  or  misjoinder  of  parties.* 

Xm.  Effect  of  Dismissal  of  Original  Bill. — The  general  rule 
is,  that  the  dismissal  of  the  original  bill  carries  with  it  the  cross-bill, 
as  the  latter  is  ordinarily  considered  merely  an  auxiliary  of,  and 
dependency  on,  the  original  bill.® 


1.  Barb.Ch.  Pr.  (2d  ed.), book  4,  p.  133. 

2.  Story's  Eq.  Pldg.,  §  629. 

3.  Story's  Eq.  Pldg.,  §  630;  West  Vir- 
ginia Oil,  etc.,  Co.  V.  Vinal,  14  W.  Va. 
637 ;  Jackson  v.  Relf,  26  Fla.  465 ; 
Greenwalt  v.  Duncan,  16  Fed.  Rep.  35. 
See  also  Crabtree  v.  Levings,  53  111.  527. 

Reason  for  Rule. — A  cross-bill  which 
seeks  affirmative  relief  is  in  the  nature 
of  an  original  bill  asking  aid  from  the 
court  other  than  for  the  mere  purpose 
of  defense,  and  for  that  reason  the 
relief  should  be  such  as  the  court  has 
jurisdiction  to  grant.  Story's  Eq.  Pldg., 
§  629. 

4.  Story's  Eq.  Pldg.,  §  633. 
Illustration. — Thus,  if   a  cross- bill  is 

filed  after  publication  and  seeks  to  add 
new  testimony,  or  if  it  does  not  con- 
tain an  agreement  with  the  complain- 
ant therein  to  go  to  a  hearing  on  the 
proofs  already  published,  it  will  be  de- 
murrable.    Story's  Eq.  Pldg.,  §  632. 

6.  Story's  Eq.  Pldg.,  §  632. 

6.  Cook  V.  Wheeler,  Harr.  (Mich.) 
443;  BeckT'.  Beck,  43  N.J.  Eq.  39; 
Wing  V.  Goodman,  75  111.  159;  New- 
berry V.  Blatchford,  106  111.  586;  Buck- 
ingham V.  Wesson,  54  Miss.  526.  For 
other  methods  of  taking  advantage  of 
this  delect,  see  supra,  IV.  i.  Defenses 
Available  by  Answer,  and  cases  cited. 


7.  Jackson  v.  Relf,  26  Fla.  465. 

8.  Vail  V.  Arkell,  43  III.  App.  466,  in 
which  it  was  held,  that  one  made  a 
party  to  a  bill  and  a  cross-bill  without 
anything  to  show  why,  neither  relief  be- 
ing asked  him  nor  ground  for  relief 
shown,  may  successfully  demur. 

9.  Alabama. — Abels  v.  Planters',  etc., 
Ins.  Co.,  92  Ala.  382;  Continental  L. 
Ins.  Co.  V.  Webb,  54  Ala.  688;  Wilkin- 
son V.  Roper,  74  Ala.  145. 

Georgia. — Johnamsen  v.  Tarver,  74 
Ga.  402. 

Illinois. — Loomis  v.  Freer,  4  111. 
App.  547. 

Indiana.  —  Elderkin  v.  Fitch,  2 
Ind.  90. 

Michigan. — McGuire  v.  Judge,  69 
Mich.  593. 

Mississippi.  —  Gilmer  v.  Felhour, 
45  Miss.  627;  Jacks  v.  Bridewell,  51 
Miss.  881  ;  Dewees  v.  Dewees,  55  Miss. 
318;  Ladner  v.  Ogden,  31  Miss.  332; 
Belcher  v.  Wilkerson,  54  Miss.  677; 
Lowenstein  v.  Hooker,  71  Miss.  102; 
Thomason  v.  Neeley,  50  Miss.  310. 

Tennessee.  —  EUiston  v.  Morrison, 
3  Tenn.  Ch.  284. 

Vermont. — Slason  v.  Wright,  14  Vt. 
208. 

Virginia.  —  Piedmont,  etc.,  L.  Ins. 
Co.  V.  Maury,  75  Va.  508. 
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Cross-Bill  for  Defense. — This  is  certainly  the  case,  when  the  subject- 
matter  of  the  cross-bill  is  simply  defensive  of  the  case  made  by 
the  original  bill.* 

Cross-Bill  for  Belief. — But,  when  the  cross-bill  sets  up  additional 
facts  relating  to  the  subject-matter,  not  alleged  in  the  original 
bill,  and  asks  affirmative  relief  against  complainant  in  a  matter 
which  is  the  subject  of  the  original  bill  in  the  case  thus  made, 
the  dismissal  of  the  original  bill  does  not  dispose  of  the  cross-bill, 
and  the  latter  remains  for  disposition  as  if  it  had  been  filed  as  an 
original  bill.^ 


United  States. — Dows  v.  Chicago, 
II  Wall.  (U.S.)  io8;  Cross  f.DeValle, 
I  Wall.  (U.  S.)  5;  Milwaukee,  etc.,  R. 
Co.  V.  Milwaukee,  etc.,  R.  Co.,  6  Wall. 
(U.  S.)  742;  Markell  v.  Kasson,  31  Fed. 
Rep.  104. 

Cross  Bill  Dismissed  without  Prejudice 
Where  Original  Bill  Dismissed  without 
Prejudice. — Where  a  bill,  tiled  to  can- 
cel a  tax  title  for  fraud  in  its  procure- 
ment, is  dismissed  without  prejudice,  a 
cross-bill  filed  in  such  suit  should  also 
be  dismissed  without  prejudice  and  not 
at  defendant's  cost.  Blewett  v.  Blewett 
(Miss.  1892),  12  So.  Rep.  249. 

1.  Wilkinson  v.  Roper,  74  Ala.  140; 
Lowenstein  v.  Glidewell,  5  Dill.  (U. 
S.)  329;  Ballard  v.  Kennedy,  34  Fla. 
483;  McGuire  v.  Judge,  69  Mich.  593; 
West  Virginia  Oil,  etc.,  Co.  v.  Vinal, 
14  W.  Va.  698;  Jackson  v.  Roane  (Ga. 
1S95),  23  S.  E.Rep.  iiS;  Evans  v.  Shel- 
don, 69  Ga.  no;  Kean  v.  Lathrop,  58 
Ga.  355;  Harris  v.  Hines,  59  Ga.  427. 

"  When  the  cross-bill  has  direct  refer- 
ence to  the  relief  sought  in  the  original 
bill,  and  is  rendered  necessary  by  rea- 
son of  the  original  bill  involving  some 
collateral  right,  affected  by  the  relief 
sought  in  the  original  bill,  it  is  to  be 
considered  as  in  the  nature  of  a  defense 
to  the  original  bill ;  and  when  the  claim 
therein  asserted  has  been  abandoned 
by  the  dismissal  of  the  bill,  the  cross- 
bill would  fall  with  it.  And  if  there  be 
other  matters  of  collateral  relief,  touch- 
ing the  defendant's  title,  he  should 
be  driven  to  his  original  bill,  espe- 
cially when  strangers  are  involved 
in  the  matter  "  Ladner  v.  Ogden,  31 
Miss.  344. 

2.  Wilkinson  v.  Roper,  74  Ala.  147; 
Continental  L.  Ins.  Co.  r. Webb,  54  Ala. 
688;  Abels  f.  Planters',  etc.,  Ins.  Co., 
92  Ala.  383;  Allen  v.  Allen.  14  Ark. 666; 
Ballard  v.  Kennedy,  34  Fla.  483 ;  Jones 
V.  Thacker,  61  Ga.  329;  Tift  t'.  Keaton, 
78  Ga.  235;   Ralls  v.  Ralls,  82  111.  243; 


Mohler  v.  Wiltberger,  74  111.  164; 
Worrell  v.  Wade,  17  Iowa  96;  Wick- 
lifie  V.  Clay,  i  Dana  {Ky.)  585  ;  Wilson 
V.  Bodley,  2  Litt.  (Ky.)  58;  Sigman  v. 
Lundy,  66  Miss.  522  ;  Dewees  v.  De- 
wees,  55  Miss.  315;  Sadner  v.  Ogden, 31 
Miss.  332  ;  Gilmer  v.  Felhour,  45  Miss. 
627  ;  Coogan  v.  McCarren,  50  N.  J.  Eq. 
61 1 ;  Dawson  v.  Amey,  40  N.  J.  Eq.  494; 
Wetmore  v.  Fiske,  15  R.  I.  354;  Bank 
V.  Rose,  I  Rich.  Eq.  (S.  Car.)  292; 
Ragland  v.  Broadnax,  29  Graft.  (Va.) 
401  ;  West  Virginia  Oil,  etc.,  Co.  v. 
Vinal,  14  W.  Va.  637;  Lowenstein  v. 
Glidewell,  5  Dill.  (U.  S.)  329;  Holgate 
T'.  Eaton,  116  U.  S.  33;  Chicago,  etc., 
R.  Co.  V.  Union  Rolling  Mill  Co.,  109 
U.  S.  702;  Markell  v.  Kasson,  31  Fed. 
Rep.  104;  Salem  First  Nat.  Bank  v. 
Salem  Capital  Flour  Mills  Co.,  31  Fed. 
Rep.  580;  Electrical  Accumulator  Co. 
V.  Brush  Electric  Co.,  44  Fed.  Rep.  602; 
Jesup  V.  Illinois  Cent.  R.  Co.,  43  Fed. 
Rep.  483 ;  Detroit  t-.  Detroit  City  R. 
Co.,  :;5  Fed.  Rep.  i;6g ;  McGowan  v. 
Middleton,  11  Q^  B.Div.  464. 

Dlustrations. —  Cross- Bill  for  Spe- 
cific Performance. — Where  a  cross- 
bill prays  specific  performance  of  a 
parol  contract  set  up  as  a  defense  to 
the  original  bill,  the  court  may  dismiss 
the  original  bill  and  proceed  with  the 
cross-bill  as  an  original  bill  for  relief. 
West  Virginia  Oil,  etc.,  Co.  v.  Vinal, 
14  W.  Va.  637.  And  on  a  bill  to  enjoin 
the  working  of  a  mine,  a  dismissal  of 
the  bill  does  not  carry  out  of  court  a 
cross-bill  by  defendants  to  enforce 
specific  performance  of  an  agreement 
to  convey  a  portion  of  the  mine.  Mar- 
kell V.  Kasson,  31   Fed.  Rep.  104. 

Cross- Bill  to  Rescind. — Where  com- 
plainant seeks  for  specific  performance 
of  a  contract,  and  defendant,  by  cross- 
bill, asks  a  cancellation  thereof,  the  vol- 
untary dismissal  of  the  original  bill  does 
not  carry  with  it  the  cross-bill.  Wick- 
liffe  V.  Clay,  i  Dana  (Ky.)  585. 
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It  has  been  held  in  a  recent  decision,  however,  that  where  the 
original  bill  is  put  out  of  court  as  a  matter  not  properly  there,  the 
cross-bill  should  also  be  dismissed,  though  it  seeks  affirmative 
relief.* 

Cross-Bill  without  Equity. — And  if  a  cross-bill  contains  no  equity  on 
its  face,  defendant  cannot  be  prejudiced  by  a  dismissal  of  the 
original  bill.* 

Cross-Bill  between  Codefendants. — Whether  or  not,  in  the  absence  of 
statute,'^  a  cross-bill  by  a  defendant  against  a  codefendant  for 
relief  will  be  retained  after  dismissal  of  the  original  bill,  is  doubt- 
ful; probably  it  will  not.* 

XIV.  Revivor. — Where  there  is  an  original  bill  and  a  cross-bill, 
and  an  abatement  takes  place,  a  revivor  is  usually  necessary  for 
both  bills.fi 

XV.  The  Hearing — 1.  Causes  Ordinarily  Heard  Together. — For 
most  purposes  the  original  bill  and  cross-bill  are  considered 
to  constitute  one  suit,^  and  are  heard    together,  in    order   that 


Cross- Bill  for  Alimony. — On  a  bill 
for  divorce,  where  the  wife,  by  cross- 
bill, asks  for  alimony  pendente  Hie,  and 
permanent  alimony  upon  final  hearing, 
but  does  not  ask  for  divorce,  and  the 
husband,  after  the  proof  is  in  disputing 
his  allegations  and  sustaining  the  alle- 
gations of  the  cross-bill,  dismisses  the 
original  bill,  the  court  may  in  such 
case  order  the  cause  to  be  retained  for 
a  final  decree  on  the  cross-bill.  Dewees 
V.  Dewees,  55  Miss.  315. 

Rule  Extended  to  Answers  in  Patent 
Cases  Praying  Afifirmative  Relief. — In  a 
suit  to  set  aside  a  patent  for  interfer- 
ence, complainant  will  not  be  allowed  to 
putan  end  to  the  litigation  by  dismissing 
his  own  bill  where  defendant  asks  for 
affirmative  relief  in  his  answer.  Elec- 
trical Accumulator  Co.  f.  Brush  Electric 
Co.,  44  Fed.  Rep.  602  ;  Hat  Sweat  Mfg. 
Co.  t'.  Waring,  44  Fed.  Rep.  87. 

Party  Brought  in  by  Amended  Bill. — 
Where  a  .person  is  brought  into  the 
suit  by  an  amended  bill,  and  a  defend- 
ant files  a  cross-bill  against  him,  the 
dismissal  of  the  amended  bill  will  oper- 
ate as  a  dismissal  of  the  cross-bill  as 
far  as  he  is  concerned.  Wright  v. 
Frank,  61  Miss.  32. 

Dismissing  Original  Bill  after  Decree 
Dismissing  Cross-Bill. — Notwithstand- 
ing a  statute  which  provides  that  the 
original  bill  shall  not  be  dismissed 
after  a  cross-bill  has  been  filed,  the 
original  bill  may  nevertheless  be  dis- 
missed after  final  decree  dismissing  the 
cross-bill  on  demurrer.  Ogle  r.  Koer- 
ner,  140  111.  170. 


Adequate    Remedy    at    Law. — If    an 

original  bill  is  dismissed  for  want  of 
equity,  a  cross-bill  in  the  suit  may  also 
be  dismissed  where  defendant  has  a 
complete  and  adequate  remedy  at  law. 
Wachter  v.  Blowney,  104  111.  611; 
Camn  v.  Elston,  48  Ala.  81. 

1.  Lowenstein  v.  Hooker,  71  Miss. 
102. 

2.  Jacoway  v.  McGarrah,  21  Ark.  347. 
See  also  Dewey  v.  West  Fairmont  Gas 
Coal  Co.,  123  U.  S.  329. 

3.  By  virtue  of  statutory  enactments 
in  Alabama,  a  cross-bill  against  a  co- 
defendant  asking  relief  will  be  retained 
and  heard  though  the  original  bill  is 
dismissed.  Abels  v.  Planters',  etc.,  Ins. 
Co.,  92  Ala.  383. 

4.  Elderkin  r.  Fitch,  2  Ind.  go;  Abels 
V.  Planters',  etc.,  Ins.  Co.,  92  Ala.  383. 
See  also  Oilman  v.  New  Orleans,  etc.,  R. 
Co.,  72  Ala.  566;  Jones  v.  Robinson.  77 
Ala.  499;  contra,  Sharp  z>.  Pike,  5  B. 
Mon.  (Ky.)  156. 

5.  Cooper's  Eq.  Pldg.  64;  Story's  Eq. 
Pldg.,  §  363;  Foster's  Fed.  Pr.  (2d  ed.).  p. 
895;  Gilbert's  For.  Rom.;  Hinde's  Ch. 
Pr.  51. 

Exception. — If  both  bills  are  for  an 
account,  and  a  decree  is  made  for  an 
account,  the  two  causes  become  one, 
and  one  bill  of  revivor  will  be  sufficient 
to  revive  both  causes.  Cooper's  Eq. 
Pldg.  64;  Gilbert's  For.  Rom.  174: 
Story's  Eq.  Pldg.,  §  363. 

6.  Kemp  v.  Mackrell,  3  Atk.  812; 
Cross  V.  DeValle,  i  Wall.  (U.  S.)  5; 
Ayres  7'.  Carver,  17  How.  (U.  S.)  595; 
£x  f.  South,  etc.,  Alabama  R.  Co.,  95 
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there  may  be  a  decree  settling  the  rights  of  all  the  parties  inter- 
ested in  the  litigation. ^ 

It  is  not,  however,  indispensably  essential  that  the  original  bill 
and  cross-bill  be  heard  together.* 

2.  Cross-Bill  Not  Necessarily  a  Stay. — The  rule  just  stated  pre- 
supposes that  the  cross-bill  has  been  filed  within  the  time  limited 
therefor.  If  there  has  been  any  delay,  the  filing  of  a  cross-bill 
does  not  necessarily  operate  as  a  stay  of   the  proceedings  and 


U.  S.  225  ;  Ajers  v.  Chicago,  loi 
U.  S.  187;  Neal  v.  Foster,  34  Fed. 
Rep.  498;  Field  v.  Schieffelin,  7  Johns. 
Ch.  (N.  Y.)  252;  Whyte  v.  Arthur,  17 
N.  J.  Eq.  521;  Cocke  v.  Trotter,  10 
Yerg.  (Tenn.)  213. 

Alabama. —  Ex  j>.  Thornton,  46 
Ala.  386. 

Illinois. — Ballance  v.  Underhill,  4 
111.  462  ;  Beauchamp  v.  Putnam,  34  111. 
381;  Myers  v.  Manny,  63  111.  211; 
Reed  v.  Kemp,  16  111.  447. 

Kentucky. — Coleman  v.  Moore,  3 
Litt.  (Ky.)  358;  Shalley  v.  Gore,  5 
Dana  (Ky.)  455. 

Ne-iv  Mexico. — Huntington  v.  Moore, 
I  N.  Mex.  500. 

N'ew  Tork. — Simpson  v.  McKay,  3 
Thomp.  &  C.  (N.  Y.)  65. 

Pe7i7isvlvatiia. — Randolph's  Appeal, 
66  Pa.  St.  178. 

Tennessee. — Cocke  v.  Trotter,  10 
Yerg.  (Tenn.)  213. 

1.  United  States. — Ayres  v.  Carver, 
17  How.  (U.  S.)  591 ;  Ex  p.  South,  etc., 
Alabama  R.  Co.,  95  U.  S.  225;  Moore 
V.  Huntington,  17  Wall.  (U.  S.)  417. 

There  is  no  such  thing  in  equity 
practice  as  consolidating  the  issue 
raised  by  a  cross-bill  and  answer  with 
those  raised  by  the  original  bill  and 
answer,  although  the  bill  and  cross-bill 
may  he  heard  together.  Huntington  v. 
Moore,  i  N.  Mex.  489. 

niustrations. — Thus,  when  complain- 
ant's bill  for  partition  sets  up  a  title 
which  he  is  adjudged  to  hold  in  trust  for 
defendant,  who  is  entitled  to  the  benefit 
of  it  upon  payment  of  complainant's 
costs  in  acquiring  it.  and  it  is  such  as 
might  be  barred  by  a  dismissal  of  the 
bill  for  partition,  the  bill  and  cross-bill 
should  be  heard  together,  and  a  decree 
for  dismissal  of  the  bill,  for  a  transfer 
of  the  title,  and  for  compensation  for 
it,  rendered  at  the  same  time.  Shallej' 
V.  Gore,  5  Dana  (Ky.)  455. 

Where  a  defendant  files  a  cross-bill 
with  interrogatories  to  the  complainant 
in    the    original  bill,   the   complainant 


cannot  set  the  cause  down  for  hearing 
on  the  filing  of  his  answer,  but  the  de- 
fendant has  the  time  prescribed  bv  law 
for  the  purpose  of  taking  depositions  to 
controvert  the  answers  to  the  inter- 
rogatories. McConnell  v.  Donnell, 
Sneed  (Ky.)  314. 

Setting  Cross-Bill  for  Hearing. — "  If 
the  cross-bill  be  set  for  hearing,  the 
legal  effect  is  to  set  the  original  cause 
also,  for  a  cross-bill  incorporates  itself 
with  the  original  bill  and  must  be  heard 
with  it.  Cocke  v.  Trotter,  10  Yerg. 
(Tenn.)  213;  Kemp  v.  Mackrell,  3  Atk. 
812."  Hergel  v.  Laitenberger,  2  Tenn. 
Ch.  251. 

Opening  and  Replying. — Upon  hear- 
ing on  bill,  cross-bill,  answers  and  dep- 
ositions, where  both  causes  come  on 
to  be  heard  together,  and  both  parties 
have  material  allegations  to  sustain 
under  their  respective  bills,  the  com- 
plainant in  the  original  bill  is  entitled  to 
the  opening  and  reply.  Murphy  v. 
Stults,  I  N.  J.  Eq.  560. 

2.  Coleman  v.  Moore,  3  Litt.  (Ky.) 
355;  Randolph's  Appeal,  66  Pa.  St. 
178;  Madison  t'.  Wallace,  2  Dana 
(Ky.)  63. 

Wlien  Cross-Bill  Heard  First. — If  an 
original  bill  be  permitted  to  abate,  and 
a  cross-bill  be  filed  before  a  revival,  the 
cross- bill  may  be  heard  first  and  by 
itself.  Madison  v.  Wallace,  2  Dana 
(Ky.)  63. 

Where  a  cross-bill  sets  up  a  discharge 
bv  matter  subsequentto  the  commence- 
ment of  the  original  suit,  there  may  be 
a  hearing  on  cross-bill,  before  the  orig- 
inal cause  is  at  issue.  Randolph's  Ap- 
peal, 66  Pa.  St.  178. 

Demurrable  Cross  Bill.  —  Where  a 
cross-bill  has  been  demurred  to.  and  the 
cross-bill  is  in  fact  demurrable  for  fail- 
ure to  show  on  its  face  cause  for  affirma- 
tive relief,  the  court  may  hear  the  orig- 
inal bill  without  noticing  the  cross-bill 
or  making  any  disposition  of  the  de- 
murrer. Crabtree  v.  Levings,  53  111. 
527. 
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hearing  on  the  original  bill,^  except  possibly  where  the  defend- 
ant in  the  cross-suit  is  in  contempt  for  not  answering.* 

In  such  case,  whether  or  not  the  proceedings  on  the  original 
bill  should  be  stayed  until  the  cross-bill  is  ready  to  be  heard  with 
it,  is  within  the  discretion  of  the  court.*  And  a  stay  will  only  be 
granted  for  good  cause  shown,^  by  order  of  court, ^  on  special 
application  therefor,  and  with  notice  of  the  application  to  the 
adverse   parties.®     And   after  both  causes  are  at    issue,  or  in   a 


1.  Illinois. — Beauchamp  v.  Putnam, 
34  111.  378;  Davis  x*.  American,  etc., 
Christian  Union,  100  111.  313  ;  Quick  v. 
Lemon,  105  111.  585 ;  Myers  v.  Manny, 
63  111.  211;  Hungate  v.  Reynolds,  72 
111.  428. 

Kentucky. — Taylor  v.  Lyon,  2  Dana 
(Ky.)  277. 

Massachusetts. — CartwrightT'.Clark, 
4  Met.  (Mass.)  104. 

Mississippi. — Griswold  v.  Simmons, 
50  Miss.  141. 

Nezv  Jersey. — Williams  v.  Carle,  10 
N.J.  Eq.  543. 

New  Tork. — White  v.  Buloid,  2 
Paige  (N.  Y.)  164;  Sterry  v.  Arden, 
I  Johns.  Ch.  (N.  Y.)  62;  Gouverneur 
V.  Elmendorf,4  Johns.  Ch.  (N.  Y.)  357; 
Talmage  v.  Pell,  9  Paige  (N.  Y.)   410. 

Tennessee. — Brown  v.  Bell,  4  Hayw. 
(Tenn.)  287;  Clark  v.  Carlton,  4  Lea 
(Tenn.)  458. 

Virsrinia. — M'Connico  v.  Moseley,  4 
Call  (Va.)  360. 

Ejigland. — Ramkissenseat  v.  Barker, 
I  Atk.  19;  Aylet  v.  Easy,  2  Ves.  336; 
Noel  V.  King,  2  Madd.  392;  Coates  v. 
Pearson,  4  Madd.  262;  Green  v.  Elliott, 
I  Hog.  33S. 

Cross -Bill  between  CodefendajitB — 
Failure  to  Prepare  for  Trial. — The 
failure  of  parties  defendants,  in  a  cross- 
suit  between  each  other,  to  have  their 
cross-bills  ready  for  trial,  presents  no 
objection  to  a  trial  between  them  and 
complainants.  Stemmons  v.  King,  8 
B.  Mon.  (Ky.)  562. 

Amendment  of  Original  Bill  after  Re- 
fusal to  Stay  Effect. — The  amendment 
of  an  original  bill,  after  the  filing  of 
the  cross-bill,  which  does  not  so  change 
the  original  bill  as  to  render  it  necessary 
to  file  another  answer  or  cross-bill, 
does  not  render  erroneous  a  prior  re- 
fusal to  stay  the  hearing  till  the  cross- 
bill was  ready  for  hearing.  Phillips  v. 
Edsail,  127  111.  1537. 

2.  White  V.  Buloid,  2  Paige  (N.  Y.) 
164,  Williams  :■.  Carle,  10  N.  J.  Eq.  1^43. 

3.  Clark  f.  Carlton,  4  Lea    (Tenn.) 


458;  Brown  v.  Bell,  4  Hayw.  (Tenn.) 
287;  M'Connico  v.  Moseley,  4  Call 
(Va.)  360;  Davis  v.  American,  etc., 
Christian  Union,  100  111.  318. 

Cross  Bill  Filed  after  Trial  Term. — 
Where  an  application  to  file  a  cross- 
bill is  not  made  until  the  trial  term, 
the  court,  while  granting  the  applica- 
tion, may  refuse  to  stay  the  trial  of  the 
original  cause,  and  should  do  so  where 
the  matters  set  up  constitute  no  de- 
fense to  the  relief  which  may  be  grant- 
ed.   Clark  V.  Carlton,  4  Lea  (Tenn.)  458. 

4.  White  V.  Buloid,  2  Paige  (N.  Y.) 
164;  Coates  x\  Pearson,  4  Madd.  262; 
Beauchamp  v.  Putnam,  34  111.  378;  Irv- 
ing V.  DeKay,  10  Paige  (N.  Y.)  319; 
M'Connico  v.  Moseley,  4  Call.  (Va.) 
360,  in  which  it  was  held  that  where  a 
plaintiff  in  the  cross-bill  has  practiced 
delay  in  preparing  his  suit  for  a  hear- 
ing, that  would  be  a  just  cause  for  pro- 
ceeding to  hear  the  original  bill  with- 
out waiting  until  the  cross- cause  is 
ready  to  be  heard  with  it. 

Illustration  of  What  Is  Good  Cause. — 
Where  a  cause  on  original  bill  was  set 
for  hearing,  and  defendant  afterwards 
learned  that  the  plaintiff  therein  was 
merely  a  nominal  one  and  that  the  real 
plaintiff  was  a  citizen  of  the  same  state 
with  defendant,  and  immediately  filed  a 
cross-bill  setting  up  these  facts  and 
asking  a  discovery,  it  was  held  that  the 
original  suit  should  not  be  heard  until 
the  cross-bill  was  answered.  Young 
V.  Pott,  4  Wash.  (U.  S.)  521. 

5.  Aylet  v.  Easy,  2  Ves.  336;  White 
V.  Buloid,  2  Paige  (N.  Y.)  164;  Noel 
V.  King,  2  Madd.  392 ;  Williams  v. 
Carle,  10  N.  J.  Eq.  543;  Griswold  v. 
Simmons,  50  Miss.  141. 

6.  Beauchamp  v.  Putnam,  34  111.  378; 
White  V.  Buloid,  2  Paige  (N.  Y.)  164; 
Williams  v.  Carle,  10  N.  J.  Eq.  543 ; 
Griswold  V.  Simmons,  50  Miss.  141  ; 
Noel  V.  King,  3  Madd.  182  ;  Aylet  v. 
Easy,  2  Ves.  336;  Cartwright  v.  Clark, 
4  Met.  (Mass.)  104. 

Cross-Bill  to  Be   under  Oath. — If  the 
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situation  to  be  heard,  the  complainants  in  the  cross-suit  may  have 
an  order  that  they  be  heard  together.* 

3.  Amendment  of  Cross-Bill. — A  cross-bill  may  be  so  amended  at 
the  hearing  as  to  set  up  a  new  and  independent  basis  of  relief,  if 
the  matters  thus  set  up  merely  enable  defendant  to  avail  himself 
of  what  has  been  alleged  and  proved  by  the  complainant.*  But 
no  amendments  can  be  made  other  than  those  which  are  strictly 
consistent  with  the  facts  as  proved.* 

4.  Cross-Bill,  How  Dismissed. — Though  it  is  the  better  practice  to 
dismiss  a  cross-bill  in  terms,*  a  formal  dismissal  is  unnecessary 
where  the  subject-matter  of  cross-bill  is  disposed  of  by  a  decree 
upon  the  original  bill.^ 

6.  Evidence — a.  Depositions. — As  already  shown,  depositions 
taken  under  a  cross-bill  after  publication  has  passed,  cannot  be 
read  as  evidence  in  the  original  suit ;  ®  but,  if  taken  within  the 


complainant  in  the  cross-bill  wishes  to 
stay  the  proceedings  in  the  original, 
the  cross-bill  should  be  filed  on  oath  by 
some  one  who  knows  the  facts.  White 
V.  Buloid,  2  Paige  (N.  Y.)  164;  Tal- 
madge  v.  Pell, 9  Paige  (N.  Y.)  410;  Van 
Valtenburgz'.  Alberry,  10  Iowa  264. 

Who  must  Join  in  the  Application. — 
All  the  complainants  in  the  cross-bill 
must  join  in  the  application  to  stay  the 
proceedings.  Talmage  v.  Pell,  9  Paige 
(N.  Y.)  410. 

Certificate  of  Counsel. — Certificate  of 
counsel  should  be  obtained  stating  that 
he  believes  a  stay  of  proceedings  in  the 
original  suit  to  be  necessary  for  the 
attainment  of  justice  in  the  cause,  and 
that  the  cross-bill  is  not  intended  for 
delay.  White  v.  Buloid,  2  Paige  (N. 
Y.)  164. 

1.  White  V.  Buloid,  2  Paige  (N.  Y.) 
164;  Williams  ^'.  Carle,  10  N.  J.  Eq.  546. 

2.  Chicago,  etc.,  R.  Co.  v.  Chicago 
Third  Nat.  Bank,  134  U.  S.  276. 

3.  Rankin  v.  Barcroft,  114  III.  441. 
Amendment  of  Multifarious  Bill. — If  a 

bill  is  multifarious  it  is  to  be  treated 
as  a  multifarious  original  bill,  under 
Tennessee  Code  4326,  and  it  may  be 
amended  accordingly.  Hildebrand  t'. 
Beasley,  7  Heisk.  (Tenn.)  121. 

Amendment  after  Decree  to  Obtain 
Affirmative  Relief. — Where  a  bill  is  filed 
to  enjoin  the  collection  of  a  note  on  the 
ground  of  want  of  consideration  and 
fraud,  but  does  not  offer  to  do  equity, 
it  will  be  dismissed  where  the  answer 
simply  denies  the  allegations  of  the 
bill,  and  where  there  is  no  proof  to  sus- 
tain them.  Nevertheless,  defendant 
may  be  given  an  opportunity  to  amend 


his  answer  filed  as  a  cross-bill,  so  as  to 
obtain  the  relief  to  which  he  is  entitled. 
Petty  V.  Young  (N.J.  1887),  8  Cent. 
Rep.  80. 

Cross-Bill  for  Discorery,  -vrhen  Amend- 
able to  Obtain  Relief — Where  defend- 
ant filed  a  cross- bill  for  discovery,  and 
complainant  took  an  office  copy  there- 
of, but  made  no  answer,  it  was  held 
that  under  the  circumstances  defend- 
ant might  amend  his  cross-bill  by 
praying  relief  after  the  hearing  of  the 
original  cause.  Severn  -'.  Fletcher,  5 
Sim.  457. 

Amendment  of  Cross- Bill  after  Re- 
moval to  Federal  Court. — Where  a  bill  is 
filed  in  a  state  court,  to  quiet  title  and  to 
enjoin  defendant  from  interfering  in  the 
possession  of  property  described  by  the 
bill,  and  defendant  files  answer  and 
cross-bill,  and  the  cause  is  removed  to 
a  federal  court,  it  proves  that  the  cross- 
bill may  be  amended  so  as  to  set  up  title 
in  defendant  and  to  require  an  account- 
ing.    Keely  v.  Weir,  38  Fed.  Rep.  291. 

Dismissal  in  Vacation,  without  Oppor- 
tunity to  Amend,  Erroneous. — A  cross- 
bill should  not  be  dismissed  in  vacation 
without  giving  opportunity  to  amend. 
Kyle  V.  McKenzie,  94  Ala.  236. 

4.  Wyatt  V.  Garlington,  56  Ala.  576. 

5.  Ross  V.  Clore,  3  Dana  (Ky.)  197; 
Wyatt  V.  Garlington,  56  Ala.  576. 

Harmless  Error. — The  dismissal  on 
demurrer  of  a  cross-bill,  if  erroneous,  is 
error  without  injury,  where  the  hear- 
ing is  on  pleading  and  proof,  and  there 
is  a  want  of  evidence  to  support  it. 
Green  v.  Casey,  70  Ala.  417. 

6.  SeGsupra,\ll.2.  Time  of  Filings 
rmd  cases  cited. 
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proper  time,  may,  on  motion,  be  heard  at  the  hearing  of  the  orig- 
inal suit,^  provided  the  issues  in  both  causes  are  the  same.*  So,  also, 
depositions  taken  in  the  original  cause  may  be  read  at  the  hear- 
ing of  the  cross-bill ;  *  but  depositions  taken  in  the  original  suit, 
not  relevant  to  the  issue  therein  made,  cannot  be  read  in  a  hear- 
ing upon  the  cross-bill,  although  relevant  to  the  issue  made  by 
the  pleadings  in  that  suit.*  If  the  point  in  issue  is  the  same  in 
both  suits,  and  no  testimony  has  been  taken  in  the  original  suit, 
it  seems  that  the  depositions  taken  in  the  cross-suit  may  be  read 
in  both  causes  where  they  are  heard  together.^ 

b.  The  Cross-Bill. — When  taken  as  confessed,  the  cross-bill 
may  be  used  as  evidence  against  the  complainant  in  the  original 
suit,  and  will  have  the  same  effect  as  if  complainant  had 
admitted  the  same  facts  in  his  answer.®     But  if  the  allegations 


1.  Lubiere  v.  Genou,  2  Ves.  579,  in 
which  the  cross-cause  was  dismissed. 

2.  I  Daniell  Ch.  Pr.  (6th  Am.  ed.) 
868. 

Deposition  In  Cross-Cause  Not  Evidence 
after  Decree  on  Original  Cause. — Evi- 
dence in  a  cross-cause,  concerning  the 
matter  in  issue  in  the  original  cause, 
cannot  be  read  after  a  decree  in  the 
original  cause.  Wilford  v.  Beaselej,  3 
Atk.  501. 

Evidence  Inadmissible  under  Bill,  Not 
Kendered  Admissible  by  Cross -Bill. — On 
a  bill  to  redeem,  evidence  that  the 
mortgage  note  was  without  considera- 
tion is  inadmissible  where  the  petition 
contains  no  allegation  to  that  effect, 
and  is  not  rendered  admissible  by  a 
cross-bill  asking  for  the  correction  of  a 
mistake  in  the  decree  of  foreclosure  and 
a  confirmation  of  the  mortgagee's  title 
thereunder;  the  mortgagor  having  filed 
no  answer  thereto.  Colwell  v.  Warner, 
36  Conn.  224. 

3.  Holcombe  v.  Holcombe,  10  N.  J. 
Eq.  284;  Christian  t.  Wrenn,  IBunb.  321, 
where,  on  a  bill  for  tithes,  the  defendant 
set  up  in  his  answer  a  modus  of  eleven 
pence  for  every  tenth  lamb,  "  and  so  in 
proportion  to  a  less  number,"  and  the 
cross  bill  to  establish  the  modus  set  up 
one  different  from  that  insisted  upon  in 
the  answer. 

4.  Underbill  v.  Van  Cortlandt,  2 
Johns.  Ch.  (N,  Y.)  339;  Holcombe  v. 
Holcombe,  10  N.  J.  Eq.  284. 

Reason  for  Rule. — "  Proof  taken  in  a 
cause  should  always  be  pertinent  to  the 
issue  in  that  cause  secundum  allegata. 
The  opposite  party  is  not  to  be  sup- 
posed to  have  filed  his  cross-interroga- 
tories with  any  other  view ;  and  he  is 
deprived  of  the  benefit  of  an  examina- 


tion on  his  part  to  such  new  matter." 
Underbill  v.  Van  Cortlandt,  2  Johns. 
Ch.  (N.  Y.)  355. 

Illustration. — If  a  cross-bill  contains 
a  cliarge  of  fraudulent  misconduct  in 
arbitrators,  but  no  such  allegation  is 
made  in  the  answer  to  the  original  bill, 
though  by  a  general  order  of  the  court 
the  depositions  taken  in  the  original 
suit  are  allowed  to  be  read  in  the  cross- 
suit,  yet  such  parts  of  those  deposi- 
tions as  relate  to  the  fraudulent  mis- 
conduct, not  charged  in  the  original 
suit  in  which  they  were  taken,  will  be 
suppressed.  Underbill  v.  Van  Cort- 
landt, 2  Johns.  Ch.  (N.  Y.)  339. 

5.  Draper  v.  Gordon,  4  Sandf.  Ch. 
(N.  Y.)  220. 

6.  White  V.  Buloid,  2  Paige  (N.  Y.) 
164;  Griswold  -'.  Simmons,  50  Miss. 
137;  Coach  V.  Adsit,  97  Mich.  563; 
Cory  V.  Gertcken,  2  Madd.  43;  Kidder 
V.  Barr,  35  N.  H.  252. 

The  statements  of  a  cross-bill  to 
which  no  answer  has  been  filed  should 
not  be  disregarded  in  making  a  decree, 
if  they  entitle  defendant  to  relief.  Lash 
V.  Hardin,  6  J.  J.  Marsh.  (Ky.)  452. 

Responsive  Cross-Bill  as  Evidence  of 
Jurisdiction  on  Appeal.— When  the 
matter  set  up  in  a  cross-bill  is  directly 
responsive  to  the  averments  in  the  bill, 
and  is  directly  connected  with  the 
transactions  which  are  set  up  in  the 
bill  as  the  gravamen  of  the  plaintifT's 
case,  the  amount  claimed  in  the  cross- 
bill may  be  taken  into  consideration  in 
determining  the  jurisdiction  of  this 
court  on  appeal  from  a  decree  on  the 
bill.     Lovell  v.  Cragin,  136  U.  S.  130. 

Admissions  in  Cross  Bill. — When  a 
bill  in  chancery  alleged  that  the  de- 
fendant gave  his  consent  to  an  act  of 
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of  a  cross-bill  are  inconsistent  with  the  admissions  of  the  answer, 
they  cannot  be  taken  as  true,  though  unanswered.* 

c.  Answer  to  Cross-Bill.— Where  a  cross-bill  is  answered, 
and  the  matter  brought  to  a  hearing,  and  the  answer  used,  it  is 
evidence  for  the  party  making  it,  so  far  as  it  is  responsive  to  the 
bill,*  and  the  denials  therein  contained  must  be  overturned  by 
proof  as  in  an  original  suit.*  If  it  sets  up  matter  in  avoidance, 
such  matter  must  be  proved.*  But  the  plaintiff  cannot  read  his 
own  answeV  to  a  bill  for  discovery,  as  evidence  in  a  cross-suit, 
unless  the  defendant  chooses  first  to  produce  it." 

Any  admissions  in  the  answer  are  competent  evidence  for  com- 
plainant and  need  not  be  proved.® 

XVI.  Appeal — 1.  What  Decrees  or  Orders  Appealable. — Though 
there  are  some  decisions  to  the  contrary,'  the  undoubted  weight 


the  plaintiff,  and  the  answer  did  not 
deny  the  allegation,  but  the  cross-bill 
charged  that  Ihe  act  in  question  was 
done  without  the  defendant's  consent, 
and  the  answer  to  the  cross-bill  did 
not  deny  the  charge,  it  was  held  that 
the  fact  of  consent  was  not  admitted  bj 
the  pleadings.  Fithian  v.  Cor  win,  17 
Ohio  St.  118. 

Cross -Bill  without  Equity  —  Effect 
of  as  Evidence. — Where  a  cross- bill  is 
without  equity,  it  cannot  be  permitted  to 
overturn  the  allegations  of  the  original 
bill  by  the  new  matter  contained  in  it 
which  is  inconsistent  with  the  allega- 
gations  of  the  original  bill.  Taunton 
V.  Mclnnish,  46  Ala.  619. 

When  Evidence  in  Support  of  Cross- 
Bill  Inadmissible. — Where  the  facts  set 
up  in  a  plea  in  bar  of  a  cross-bill  are 
admitted  hy  complainant's  failure  to 
reply,  the  only  question  for  the  court  is 
whether  the  facts  so  set  up  constitute 
a  bar,  and  evidence  in  support  of  the 
cross-bill  is  therefore  inadmissible. 
Knowlton  v.  Hanbury,  117  111.  471. 

1.  Savage  v.  Carter,  9  Dana  (K3'.) 
409. 

2.  Kidder  v.  Barr,  35  N.  H.  252; 
Prentiss  Tool,  etc.,  Co.  t'.  Godchaux,  66 
Fed.  Rep.  234;  Napier  v.  Elam,  6 
Yerg.  (Tenn.)  108;  Taunton  t.  Mcln- 
nish, 46  Ala.  622.  As  to  answers  as 
evidence  generally,  see  article  An- 
swers IN  Eql'ity  Pleading,  vol.  i, 
p.  910. 

What  Is  Responsive. — Where  a  cross- 
bill charges  that  a  certain  company 
did  not  execute  an  act  or  pledge,  nor 
authorize  any  one  to  execute  such 
pledge,  and  that  defendant  wrongful)}' 
obtained  possession  of  the  property 
pledged,  an  answer  that  the  pledge  was 


executed  in  perfect  good  faith  for  the 
purposes  of  the  corporation  which  re- 
ceived and  used  the  proceeds  thereof  is 
responsive.  Prentiss  Tool,  etc.,  Co.  v. 
Godchaux,  66  Fed.  Rep.  234. 

3.  Taunton  v.  Mclnnish,  46  Ala.  622. 

4.  Napier  v.  Elam,  6  Yerg.  (Tenn.) 
108. 

5.  Phillips  V.  Thompson,  i  Johns. 
Ch.  (N.  Y.)  131;  Kidder  v.  Barr,  35  N. 
H.  252. 

"The  plaintiff  cannot  testify  for  him- 
self, unless  at  the  instance  and  on  the 
call  of  the  defendants,  and  it  is  for 
the  defendants  to  determine  whether 
the  answer  is  to  be  admitted  as  evidence 
*  *  *  or  not."  Phillips  v.  Thomp- 
son,   I  Johns.  Ch.  (N.  Y.)  131. 

"  The  rule  appears  to  be  this,  that 
the  plaintiff  in  the  original  suit,  being 
required  to  make  out  his  case  by  evi- 
dence, cannot  use  his  own  answer  to 
the  cross-bill  as  such  evidence,  unless 
the  original  defendant,  having  taken 
that  answer  as  his  evidence,  shall  first 
use  it.  If  it  does,  it  then  becomes  evi- 
dence for  both  parties."  Kidder  v. 
Barr,  35  N.  H.  252. 

6.  Napier  v.  Elam,  6  Yerg.  (Tenn.) 
108. 

7.  Nichol  V.  Dunn,  25  Ark.  i2g; 
Trapnall  v.  Burton,  24  Ark.  371;  Leh- 
man -'.  Ford,  47  Ala.  733 ;  Winn  v. 
Dillard,  57  Ala.  167;  Brooks  v.  Woods, 
40  Ala.  538,  in  which  it  was  held  that 
where  a  bill  is  filed  to  enforce  a  vendor's 
lien  for  unpaid  purchase-money,  against 
the  widow,  personal  representatives, 
and  heirs  at  law  of  the  deceased  pur- 
chaser, and  the  widow  files  a  cross-bill 
for  assignment  of  dower,  an  appeal  lies 
from  a  decree  dismissing  her  cross- 
bill. 
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of  authority  is  that  no  appeal  will  lie  from  a  decree  dismissing  a 
cross-bill,^  or  sustaining  a  demurrer  thereto  without  dismissal,^  or 
overruling  a  demurrer  thereto,*  before  final  determination  of  the 
whole  cause.  * 

An  appeal  from  the  final  decree  disposing  of  the  whole  cause 
brings  up  all  the  proceedings  for  reexamination,  and  the  party 
aggrieved  by  any  determination  in  respect  to  the  cross-bill  has 
an  opportunity  to  review  any  interlocutory  decree  rendered  on 
his  cross-bill,  as  in  the  case  of  any  other  interlocutory  proceed- 
ings in  the  cause.* 

The  rule  that  no  appeal  will  lie  till  after  final  decree  disposing 
of  the  whole  cause  is  applicable,  even  though  there  be  a 
joinder  in  error  by  the  parties.^     And   the  decisions  which  main- 


1.  vEa;/.  South,  etc.,  Alabama  R.  Co., 
95  U.  S.  221  ;  Ayres  v.  Carver,  17  How. 
(U.  S.)  591  ;  Lamon  v.  McKee,  18  D. 
C.  446;  Ex  p.  Thornton,  46  Ala.  384; 
Parish  v.  Galloway,  34  Ala.  163 ; 
Fleece  v.  Russell,  13  111.  31  ;  McMahon 
X'.  Quinn,  140  111.  199. 

"Any  decision  or  decree  in  the  pro- 
ceedings upon  a  cross-bill  is  not  a 
final  decree  in  the  suit,  and  therefore 
not  the  subject  of  an  appeal  to  this 
court."  Ayres  v.  Carver,  17  How.  (U. 
S.)  ^91  ;  Ex  p.  South,  etc.,  Alabama 
R.  Co.,  95  U.  S.  221. 

Decree  of  Intermediate  Court  Appeal- 
able.— Where,  in  a  suit  for  an  account- 
ing, a  cross-bill  filed  in  bar  of  further 
proceedings  in  the  case  was  sustained 
by  the  trial  court,  and  the  decree  of 
the  trial  court  was  reversed  by  the  ap- 
pellate court,  it  was  held  that  the 
judgment  of  the  appellate  court  was 
merely  interlocutory,  and  that  no  appeal 
or  writ  of  error  to  the  Supreme  Court 
would  lie  to  review  the  decision.  Mc- 
Mahon V.  Qiiinn,  140  111.  199. 

Order  Staying  Proceedings  Not  Appeal- 
able.— An  order  staying  proceedings 
under  the  original  bill  until  the  cross- 
bill has  been  answered  is  not  appeal- 
able, and  the  fact  that  the  order  is  in 
the  form  of  an  injunction,  and  that  such 
writ  is  praj'ed  for  in  the  cross-bill,  does 
not  affect  the  rule.  Stevens  f.  Stevens, 
24  N.J.  Eq.  576. 

Condemnation  Proceedings  —  Cross- 
Petition. — Where  a  cross-petition  by  a 
defendant,  in  proceedings  to  condemn 
land  under  the  eminent  domain  act,  sets 
up  a  claim  of  ownership,  not  stated 
in  the  original  petition,  and  is  dismissed, 
the  order  of  dismissal  is  final,  and  may 
be  appealed  from.  Johnson  v.  Freeport, 
etc.,  R,  Co.,  116  111.  521. 


Cross-BUl  Dismissed  before  Final  De- 
termination— H01V  Reinstated. — Man- 
damus is  a  proper  remedy  to  compel  the 
setting  aside  of  an  order  of  dismissal 
and  the  restoration  of  the  cross-bill 
upon  the  docket,  to  abide  the  final 
determination  of  the  whole  cause.  Ex 
p.  Thornton,  46  Ala.  384. 

2.  Barclay  f.  Spragins,  80  Ala.  357 
{overruling  Winn  -'.  Dillard,  57  Ala. 
167 ;  Brooks  v.  Woods,  40  Ala.  538)  ; 
Jones  V.  W^oodstock  Iron  Co.,  90  Ala. 
545 ;  Treadway  t\  Coe,  21  Conn.  2S3, 
in  which  it  was  held  that  a  decree 
adjudging  a  cross-bill  insufficient  on 
demurrer  and  giving  leave  to  amend, 
was  interlocutory  and  not  appeal- 
able. 

3.  Festorazzi  v.  St.  Joseph's  Catholic 
Ciiurch,  96  Ala.  178.  Contra,  Carroll 
V.  Richardson,  87  Ala.  605,  in  which  an 
appeal  from  an  interlocutory  decree 
overruling  a  demurrer  to  a  cross-bill 
was  allowed.  This  decision  was  prob- 
ably based  on  Alabama  Code  1886, 
^  3612,  which  authorizes  an  appeal 
from  a  decree  sustaining  or  overruling 
a  demurrer  to  a  bill  in  equity,  and  if 
this  be  so  this  decision  is  in  effect  over- 
ruled by  Festorazzi  zk  St.  Joseph's 
Catholic  Church,  96  Ala.  178,  in  which 
section  3612  is  cited  as  sustaining  the 
rule  stated  in  the  text. 

4.  Ayres  v.  Carver,  17  How.  (U.  S.) 
591  ;  Ex  p.  South,  etc.,  Alabama  R.  Co., 
95  U.  S.  225. 

6.  Barclay  v.  Spragins,  80  Ala.  357 
{overruling  Brooks  v.  Woods,  40  Ala. 
538);  Woodside  v.  Woodside,  21  111.  207. 

"  The  question  is  jurisdictional,  and 
consent  cannot  confer  jurisdiction  on 
the  subject-matter,  in  matters  appel- 
late, any  more  than  in  those  original." 
Barclay  v.  Spragins,  80  Ala.  357. 
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tain  a  contrary  doctrine  proceed  upon  the  theory  that  the  original 
bill  and  cross-bill  are  distinct  and  separate  suits,*  at  least  for  pur- 
poses of  appeal.*  But  the  original  bill  and  cross-bill  are  for  most 
purposes  considered  one  suit,  and  this  being  the  case,  the  rule 
enunciated  is  of  necessity  the  proper  one,  since  it  is  well  settled 
that  no  appeal  will  lie  from  an  interlocutory  decree,  or  order,  in 
the  absence  of  a  statute  authorizing  such  appeal. 

2.  How  Causes  Brought  Up. — It  has  been  held,  where  an  appeal 
is  taken  from  the  whole  decree,  that  the  whole  decree  may  be 
reviewed,  and  any  error  therein  to  the  prejudice  of  any  of  the 
parties  to  the  suit  complaining  thereof,  whether  appellants  or 
appellees,  may  be  corrected.^ 

Whether  or  not  an  appeal  from  so  much  of  a  decree  as  dis- 
poses of  one  of  the  causes  will  bring  up  the  other  cause  also  for 
review,  does  not  seem  to  be  well  settled.  Some  decisions  have 
held  that  an  appeal  taken  from  so  much  of  a  decree  as  disposes 
of  one  of  the  causes  will  entitle  the  party  appealing  to  assign 
for  error  that  part  of  the  decree  which  disposes  of  the  other 
cause.*  Others  are  in  direct  conflict  with  this  view,  and  hold 
that  where  the  decree  on  one  cause  only  is  appealed  from,  the 
other  cause  is  not  before  the  appellate  court  for  any  pur- 
pose whatever.* 

3.  Assignment  of  Errors. — Only  such  errors  may  be  assigned  as 
are  prejudicial  to  appellant.® 

4.  Review. —  Exceptions  to  rulings  on  cross-bill  maybe  reviewed 

1.  Nichol  V.  Dunn,  25  Ark.  129;  pleadings  in  evidence  therein  will  not 
Trapnall  v.  Burton,  24  Ark,  371.  be    considered   at  the   request    of    the 

2.  Lehman  v.  Ford,  47  Ala.  733,  in  party  appealing.  Callaghan  v.  Calla- 
which    it  was    said    that    a    cross-bill  ghan,  8C1.&  F.  374. 

regularly  filed  is  so  far  an  independent  On    appeal    by    complainant  from  a 

suit  as  to  authorize  an   appeal  from  a  decree   overruling    his    demurrer  to  a 

decree  dismissing  the  same  on  demurrer  cross-bill,   the  court    cannot    review   a 

for  want   of  equity    before  a   final   de-  decree  overruling    a  demurrer    to  the 

termination  of  the  original  bill.  original    bill.     Carroll  r;.  Richardson, 

3.  Worthington  v.  Staunton,   16  W^.  87  Ala.  608. 

Va.  208.  Where  a  defendant  to  an  original  bill 

4.  On  appeal  by  the  original  com-  files  a  cross-bill,  making  his  codefend- 
plainant  from  a  decree  on  the  cross-  ants  therein  defendants,  and  the 
bill,  the  court  may  consider  and  re-  original  and  the  cross-bill  are  each  dis- 
verse  a  decree  disniiissing  the  original  missed,  the  appeal  of  the  original  corn- 
bill.  Woodrum  7^  Kirkpatrick,  2  Swan,  plainant  cannot  bring  the  decree  dis- 
(Tenn.)  218.  missing  the  cross-bill   before  the  court 

An    appeal  from  decree  on  original  for  any   purpose.     Stevenson   v.  Dun- 
bill  enables  party  appealing  to  assign  lap.  7  T.  B.  Mon.  (Ky.)  138. 
for  error  decree  on  cross-bill.   Follans-         6.  Carter  v.  Thompson,  41  Ala.  375  ; 
bee  t'.  Scottish- American   Mortg.  Co.,  Howe  r*.  South   Park  Com'rs,    119  111. 
7  111.  App.  493.  loi,  holding  that  a  party  cannot  assign 

6.  Where  a  decree  is  rendered  on  cross-errors  on  a  decree  in  his  favor 
cause  and  cross-cause,  and  only  so  much  dismissing  a  cross-bill  filed  against 
of  the  decree  is  appealed  from  as  dis-  him  ;  Oilman  v.  New  Orleans,  etc.,  R. 
misses  the  original  bill,  the  cross-  Co.,  72  Ala.  566,  holding  that  a  con- 
cause  is  not  before  the  appellate  court  troversy  arising  between  two  or  more 
for   any    purpose    whatever,    and    the  defendants   under  a  cross-bill,  one  of 
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as  to  any  errors  affecting  the  final  result,  if  proper  parties  to  the 
appeal  or  writ  of  error  relative  to  the  cause  actually  tried  below 
are  made.^ 


them  cannot  assign  as  error  the  dis- 
missal of  the  original  bill. 

1.   Fouche  V.  Ilarison,  78  Ga.  359. 

After  Case  Remanded  from  Appellate 
Court. — If   the    decree   dismissing  the 


original  bill  be  reversed,  and  the  dis- 
missal of  the  cross-bill  affirmed,  an- 
other cross-bill  may  be  filed  for  the 
same  purpose.  Wickliffe  v.  Lee,  4 
Dana  (Ky.)  35. 
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By  W.  a.  Martin. 

I.  Nature  and  Object  of  Cross-Complaint,  674. 

1.  Its  Similarity  to  Cross- Bill,  674. 

2.  Against  Whom  Relief  may  Be  Obtained,  674. 

a.  Generally,  674. 

b.  Against  Codefendants,  675. 

c.  Against  IVew  Parties,  675. 

d.  Against  Plaintiff,  676. 

e.  Against  Plaintiff  and  New  Parties,  did. 

f.  Agaijist  Plaititiff  and  Codefendants,  676. 

g.  By  Plaintiff  against  a  Coplaintiff,  677. 

n.  Necessity  of  Cross-Complaint  for  Affirmative  Relief,  6'j'j. 
m.  Relation  of  Cross-Complaint  to  Original  Complaint,  678. 

1.  The  Rule  Stated,  678.   . 

2.  Application  of  the  Rule,  678. 

3.  Dismissal,  679. 

IV.  Matters  Proper  as  Defense  Not  to  be  Set  Up  by  Cross- 
Complaint,  680. 

v.  Parties,  680. 

VI.  Allegations,  680. 

VII.  Filing,  682. 

VIII.  Defect  of  Jurisdiction  on  Complaint,  whether  Cured  by 
Cross-Complaint,  683. 

IX.  Process,  683, 

X.  Answer,  684. 

XI.  Effect  of  Dismissal  of  Complaint,  684. 

XII.  The  Hearing,  68$. 

1.  Causes  Ordinarily  Heard  Together,  685. 

2.  Cross- Complaint  Not  Necessarily  a  Stay,  685. 

3.  Evidence,  686. 

Xm.  Appeal,  686. 

CROSS-REFERENCES. 

As  to  Cross-Bills  in  Equity,  see  article  CROSS-BILLS. 

Cross-  Complaints  in  Divorce  Suits,  see  article  DIVOR  CE. 
Set- Off  and  Counterclaim,  see  article  SET-OFF  AND  COUN- 
TERCLAIM. 
Consolidation   of  Cross- Actions,    see   article    CONSOLIDATION 
OF  ACTIONS,  vol.  4,  p.  696. 
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1.  Nature  and  Object  of  Cross-Complaint — 1.  Its  Similarity 
to  Cross  Bill. — A  cross-complaint  under  the  code  system  of  prac- 
tice is,  in  its  nature  and  object,  substantially  equivalent  to  the 
cross-bill  in  equity,  so  far  as  that  pleading  is  used  to  obtain  afifirm- 
ative  relief.^  As  the  cross-bill  must  be  germane  to  the  matter 
of  the  original  bill,  or  the  relief  sought  thereby  must  be  connected 
with  the  matters  in  question  therein,  so,  in  jurisdictions  where 
cross-complaints  are  authorized  by  statutes,  the  relief  sought  by 
cross-complaint  must  affect,  or  be  affected  by,  the  subject-matter 
of  the  action,  or  relate  to,  or  depend  upon,  the  contract  or  trans- 
action upon  which  the  action  was  instituted  affecting  the  property 
to  which  the  action  relates.  In  jurisdictions  where  there  is  no 
statutory  provision  forcross-complaints,  the  equity  rule  mentioned 
relating  to  cross-bills  is  adopted.* 

2.  Against  Whom  Relief  may  Be  Obtained — a.  Generally. — In 
many  of  the  codes  are  enactments  which  name  the  parties  or  per- 
sons, not  parties  to  the  original  complaint,  against  whom  relief  may 
be  had  on  cross-complaint.* 


1.  See  article  Cross-Bills,  anfe, 
p.  — . 

2.  Defective  Complaint  —  A  ider  by 
Cross-  Complaint. — The  omission  of  a 
material  fact  in  a  complaint  is  cured 
by  its  averment  in  a  cross-complaint 
and  the  admission  of  such  averment  in 
the  answer  to  the  cross-complaint.- 
Cohen  v.  Knox,  90  Cal.  266  ;  compare 
Mercier  v.  Lewis,  39  Cal.  532. 

3.  Arkansas. — The  defendant  may 
file  a  cross-complaint  against  persons 
other  than  the  plaintiff,  and  have  pro- 
ceedings thereon  as  follows  :  When  a 
defendant  has  a  cause  of  action  against 
a  codefendant,  or  a  person  not  a  party 
to  the  action,  he  may  make  his  an- 
sw'er  a  cross-complaint  against  the 
codefendant  or  the  person.  Rev.  Stat. 
Ark.  1S94,  §  57^2. 

Calif  or  nia^ldaho, and  Utah. — When- 
ever the  defendant  seeks  affirmative 
relief  against  any  party  relating  to  or 
depending  on  the  contract  or  transac- 
tion upon  which  the  action  is  brought, 
affecting  the  property  to  which  the 
action  relates,  he  may,  in  addition  to 
his  answer,  file  at  the  same  time,  or  by 
permission  of  the  court  subsequently-, 
a  cross-complaint.  Code  of  Civ.  Pro. 
Cal.,  §  442;  Rev.  Stat.  Idaho,  1887,  § 
4198;  Com.  L.  Utah,  1888,  ^  3238, 

Oregon. — In  an  action  at  law,  where 
the  defendant  is  entitled  to  relief, 
arising  out  of  facts,  requiring  the  inter- 
position of  a  court  of  equity,  and  ma- 
terial  for  his  defense,    he  may,    upon 


filing  his  answer  therein,  also  as  plain- 
tiff, file  a  complaint  in  equity  in  the  na- 
ture of  a  cross-bill,  which  shall  stay  the 
proceedings  at  law,  and  the  case  there- 
after shall  proceed  as  a  suit  in  equity, 
on  which  said  proceedings  may  be  per- 
petually enjoined  by  final  decree  or  al- 
lowed to  proceed  in  accordance  with 
such  final  decree.  Hill's  Annot.  Laws 
of  Oregon,  1S92,  §  361. 

lotva. —  When  a  defendant  has  a 
cause  of  action  affecting  the  subject- 
matter  of  the  action  against  a  code- 
fendant, or  a  person  not  a  party  to  the 
action,  he  may,  in  the  same  action,  file 
a  cross-petition  against  the  codefend- 
ant or  other  person.  Miller's  Code  of 
Iowa,  §  2663. 

Kentucky. — A  cross-petition  is  the 
commencement  of  an  action  by  a  de- 
fendant against  a  codefendant,  or  a 
person  who  is  not  a  part}'  to  the  action, 
or  against  both;  or  by  a  plaintiff 
against  a  coplaintiff,  or  a  person  who 
is  not  a  party  to  the  action,  or  against 
both;  and  is  not  allowed  to  a  defend- 
ant, except  upon  a  cause  of  action 
which  affects,  or  is  aftected  by,  the 
original  cause  of  action  ;  nor  to  a  plain- 
tiff, except  upon  a  cause  of  action 
which  affects,  or  is  affected  by,  a  set- 
off" or  counterclaim.  Bullitt's  Code  Ky., 
1895,  §  96. 

In  Ohio,  affirmative  relief,  either 
against  plaintiff  (Giauque's  Rev.  Stat. 
Ohio,  §  5071)  "or  against  a  codefend- 
ant "  (§  5080),  may  be  had  by  answer, 
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b.  Against  Codefendants.— To  whatever  extent  the  stat- 
utes may  vary,  they  all  provide  that  affirmative  rehef  may  be  had 
against  a  codefendant  on  cross-complaint,  or  an  answer  containing 
a  cross-complaint. 1  And  in  jurisdictions  where  there  are  no 
express  statutory  provisions,  a  cross-complaint  is  the  proper 
method  of  obtaining  relief  against  a  codefendant.* 

c.  Against  New  Parties.— Some  of  the  codes  expressly  pro- 
vide that  relief  may  be  had  on  cross-complaint  against  a  person 
not  a  party  to  the  original  complaint,*  and  in  some  jurisdictions 
relief  has  been  granted  against  a  new  party  on  cross-complaint, 
although  the  statutes  authorizing  cross-complaints  are  silent  as  to 
the  granting  of  relief  against  persons  not  parties  to  the  original 
suit.* 

Equity  Eule  Adopted. — In  jurisdictions  where  cross-complaints  are 


and  in  either  case  may  be  styled  a 
cross-petition  (§  5059).  So,  also,  if  relief 
sought  is  against  plaintiff",  it  is  a  counter- 
claim and  maj'  be  so  styled  (§  5071). 

In  Wyoming,  an  answer  which  seeks 
affirmative  relief  may  be  styled  a 
cross-petition.  Rev.  Stat.  Wyo.,  1887, 
§  2446. 

In  Kansas,  affirmative  relief  may  be 
had  against  plaintiff  (Rev.  Stat.  Kan., 
§  4177),  or  against  a  codefendant 
(§  4187),  on  answer.  Although  there  is 
no  express  statutory  provision  that  they 
may  be  called  cross-bills,  yet  they  may 
be  and  usually  are  so  termed.  See  Kim- 
ball X'.  Connor,  3  Kan.  415;  Lyman  v. 
Stanton,  40  Kan.  727  ;  Brenner  v.  Bige- 
low,  8  Kan.  497  ;  Shoemaker  -'.  Brown, 
10  Kan.  383;  Markson  v.  Kothman,  29 
Kan.  719. 

But  if  affirmative  relief  is  sought 
against  a  plaintiff  it  would  be  equally 
proper  to  describe  the  pleading  as  a 
counterclaim.  See  Venable  v.  Dutch, 
37  Kan.  515;  Allen  v.  Douglass,  29 
Kan.  412;  Lyman  v.  Stanton,  40  Kan. 
727;  Wright  V.  Bacheller,  16  Kan.  259. 

1.  See  statutes  cited  in  preceding  note, 
and  the  following  decisions. 

Arkansas. — Hughey  v.  Bratton,  48 
Ark.  167  ;  Trapnall  v.  Hill,  31  Ark.  345; 
White  V.  Reagan,  32  Ark.  290;  Ringo 
V.  Woodruff,  43  Ark.  469. 

Colorado. — Porter  t'.  Grady  (Colo. 
1895),  39  Pac.  Rep.  1091. 

Indiana. — Fletcher  v.  Holmes,  25 
Ind.  458;  Meredith  f.  Lackey,  16  Ind. 
i;  Ewing  v.  Patterson,  35  Ind.  326; 
•Swift  V.  Brumfield,  76  Ind.  472;  Man- 
ning f.  Gasharie,  27  Ind.  399;  Bradley 
V.  Indianapolis  Builders,  etc.,  Assoc,  38 
Ind.  loi ;  Dice  v.  Morris,  32  Ind.  283; 
Joyce  T'.  Whitney,  57  Ind.  550. 
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Iowa. — Rose  v.  Schaffner,  50  Iowa 
483;  Thode  V.  Spofford,  65  Iowa  294; 
Walker  v.  Queal  (Iowa,  1S94),  58  N. 
W.  Rep.  1083;  Montpelier  Sav.  Bank, 
etc.,  Co.  -'.  Arnold,  81  Iowa  15S. 

Kansas. — Kimball  z'.  Connor,  3  Kan. 
415;  Brenner  t'.  Bigelow,  8  Kan. 
497;  Shoemaker  v.  Brown,  10  Kan. 
383 ;  Markson  v.  Kothman,  29  Kan. 
719. 

Missouri. — Boland  r.  Ross,  120  Mo. 
208;  Tucker  v.  St.  Louis  L.  Ins.  Co., 
63  Mo.  588;    Bobb   V.  Wolff,    54  Mo. 

A  pp.  515- 

Nebraska.  —  Patten  v.  Land  (Neb. 
1895),  63  N.  W.  Rep.  938;  Hapgood  v. 
Ellis,  II  Neb.  131;  Cockle  Separator 
Mfg.  Co.  V.  Clark,  23  Neb.  702  ;  Carlow 
V.  Aultman,  28  Neb.  672;  Arnold  v. 
Badger  Lumber  Co.,  36  Neb.  841; 
Havemever  v.  Paul  (Neb.  1895),  63  N. 
W.  Rep."'932;  Tullevs  7'.  Keller  (Neb. 
i895),63N.  W.  Rep.  389. 

2.  Washington. — Hill  v.  Frink,  11 
Wash.  562. 

3.  See  statutes  set  out  in  note  on 
preceding  page. 

A  rkansas. — Rudy  v.  Austin,  56 
Ark.  73. 

Iowa. — State  Bank  v.  Christ,  82 
Iowa    56;    Bunce   v.  Bunce,   59  Iowa 

.S33- 

Kentucky. — Loughridge  v.  Cawood 
(Ky.  1S95),  31  S.  W.  Rep.  125.  See  also 
Grimes  r;.  Grimes,  88  Ky.  20. 

4.  California. — Winter  v.  McMillan, 
87  Cal.  256;  compare  Harrison  v,  Mc- 
Cormick,  69  Cal.  616. 

Ohio. — Commercial  Bank  v.  Buck- 
ingham, 12  Ohio  St.  403;  Resor  v.  Mc- 
Kenzie,  2  Disney  (Ohio)  210. 

67a//.— Chalmers   v.   Trent    (Utah, 
1895),  39  Pac.  Rep.  488. 
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not  provided  for  by  statute,  the  equity  rule  allowing  affirmative 
relief  against  new  parties  on  cross-bill  is  adopted.^ 

d.  Against  Plaintiff. — It  would  seem  that  the  provisions  of 
the  various  codes  relating  to  counterclaims  would  in  most  if  not 
,all  cases  be  a  sufficient  remedy  for  a  defendant  seeking  affirma- 
tive relief  as  against  plaintiff.**  Nevertheless,  some  of  the  statutes 
relating  to  cross-complaints  authorize  affirmative  relief  against  the 
plaintiff  on  cross-complaint.^  Others  provide  that  an  answer  set- 
ting up  matters  entitling  defendant  to  affirmative  relief  against 
plaintiff  may  be  called  a  cross-petition,  and  it  is  usually  so  called.* 
And  in  some  states,  cross-complaints  against  plaintiff  are  per- 
mitted, although  the  statutes,  if  they  do  not  expressly  prohibit 
this  practice,  at  least  do  not  authorize  it.^  In  other  states,  where 
there  are  no  provisions  relating  to  cross-complaints,  a  cross- 
complaint  asking  affirmative  relief  against  plaintiff  has  been 
allowed.® 

e.  Against  Plaintiff  and  New  Parties. — So  a  cross-com- 
plaint has  been  allowed  against  the  original  plaintiff  and  persons 
not  parties  to  the  original  complaint.'' 

/.  Against-Plaintiff  and  Codefendants. — And  it  has  been 


1.  Colorado. — Marriott  v.  Clise,  12 
Colo.  561  ;  Allen  v.  Tritch,  5  Colo.  222. 

Indiana. — Sims  v.  Burk,  log  Ind. 
214;  Killian  v.  Andrews,   130  Ind.  579. 

Wisconsi7t. — Hopkins  v.  Gilman,  47 
Wis.  581. 

2.  See  article  Set-Off  and  Coun- 
terclaim. 

3.  See  statutes  previously  cited. 
California. — Harrison     v.     McCor- 

mick,  69  Cal.  616.  See  also  Pfister  v. 
Wade,  69  Cal.  133  ;  Warner  xk  Darrow, 
91  Cal.  309;  James  v.  Center,  53  Cal. 
31;  Jackson  v.  Jackson,  94  Cal.  446; 
Van  Bibber  ^^ 'Hilton,  84  Cal.  585; 
Snow  V.  Holmes,  71  Cal.  142;  Waugen- 
heim  v.  Graham,  39  Cal.  169;  Nunez  i>. 
Morgan,  77  Cal.  427. 

Idaho. — Willman  z'.Friedman( Idaho, 
1894),  38  Pac.  Rep.  937. 

Oregon, — Hutcher  v.  Briggs,  6  Ore- 
gon 31. 

Utah. — Bullion,  etc.,  Min.  Co.  v. 
Eureka  Hill  Min.  Co.,  5  Utah  3. 

4.  See  statutes  previously  cited. 
Kansas. — Vtnable  t'.  Dutch,  37  Kan. 

515  ;  Allen  v.  Douglass,  29  Kan.  412  ; 
Lyman  v.  Stanton,  40  Kan.  727; 
Wright  V.  Bacheller,  16  Kan.  259. 

Ohio.  —  Dodsworth  v.  Hopple,  33 
Ohio  St.  16;  Massie  v.  Stradford,  17 
Ohio  St.  596;  Taylor  v.  Leith,  26  Ohio 
St.  426;  Sidener  d.  Hawes,  37  Ohio  St. 
532  ;  Conway  v.  Duncan,  28  Ohio  St. 
102;  Lewis  V.  White,  16  Ohio  St.  444; 


Klonne  v.  Bradstreet,  7  Ohio  St.  323; 
Bradford  v.  Andrews,  20  Ohio  St. 
20S. 

5.  Arkansas. — Radcliffe  v.  Scruggs, 
46  Ark.  96;  Crease  v.  Lawrence,  48 
Ark.  312. 

Iowa. —  Russell  v.  Lamb,  82  Iowa 
558  ;  Mahaffy  v.  Mahaffy,  63  Iowa  55  ; 
Cramer  v.  Clow,  81  Iowa  255;  Worsley 
V.  Burlington  Ins.  Co.,  74  Iowa  464. 

Kentucky.  —  In  Kentucky  a  cross- 
petition  against  plaintiff  is  not  per- 
missible. Counterclaim  is  the  proper 
remedy.     Grimes  v.  Grimes,  88  Ky.  20. 

Montana.  —  Gassert  v.  Black,  11 
Mont.  185 ;  Scheiffelin  v.  Weatherred, 
19  Oregon  172. 

6.  India7ia. — Shoemaker  v.  Smith,  74 
Ind.  71;  W'atts  v.  Sweeney,  127  Ind.  116; 
Cowger  V.  Land,  112  Ind.  263;  Kemp- 
shall  V.  East,  127  Ind.  320;  Stafford  v. 
Nutt,  35  Ind.  93;  Hartman  r.  Ringgen- 
berg,  1 1 9  Ind.  72 ;  Aultman  v.  Seichting, 
126  Ind.  137;  Warbritton  xk  Demorett, 
129  Ind.  346;  Conger  x\  Miller,  104  Ind. 
593;  McClanahan  v.  Williams,  136 
ind.  30. 

Montana, — Gassert  t^.  Black, 11  Mont. 
185. 

Washington, — Waite  v.  Wingate,  4 
Wash.  324. 

7.  Hopkins  v.  Gilman,  47  Wis.  581 ; 
Rud}'  V.  Austin,  i:;6  Ark.  73;  Chalmers 
V.  Trent  (Utah,  1895),  39  Pac.  Rep.  488. 
But    in    Kentucky   this  practice  is  not 
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held  that  a  cross-complaint  will  lie  to  obtain  affirmative  relief 
against  plaintiff  and  codefendants.  ^ 

g.  By  Plaintiff  against  a  Coplaintiff. — In  one  state  at 
least,  a  plaintiff  may  file  a  cross-complaint  against  a  coplaintiff.* 

n.  Necessity  of  Cross-Complaint  for  Affirmative  Relief. — 
Usually,  defendant  cannot  obtain  affirmative  relief  by  answer 
alone.  To  obtain  affirmative  relief  it  is  necessary  to  file  a  cross- 
complaint  or  an  answer  containing  a  cross-complaint.* 

Waiver. — But  if  affirmative  relief  has  been  granted  to  defendant, 
as  prayed  in  his  answer,  without  a  cross-complaint,  and  no  objec- 
tion to  the  form  of  the  pleading  is  taken  in  the  trial  court,  such 
objection  will  not  be  considered  on  appeal.* 


allowed.  A  counterclaim,  it  seems, 
will  be  the  proper  remedy.  Grimes  v. 
Grimes,  88  Ky.  20. 

1.  Winslow  i>.  Winslow,  52  Ind.  9; 
Pillow  V.  Sentelle,  49  Ark.  431. 

2.  Bullitt's  Code  of  Kentucky,  1895, 
§96. 

3.  Arkansas. — Trapnall  v.  Hill,  31 
Ark.  345;  Earle  v.  Hale,  31  Ark.  473; 
Ringo  V.  Woodruff.  43  Ark.  469. 

California. — Hills  v.  Sherwood,  48 
Gal.  386. 

Indiafta. — Winslow  v.  Winslow,  52 
Ind.  8;   Harlen  v.  Watson,  63  Ind.  143. 

loiva. — Kellogg  v.  Aherin,  48  Iowa 
299;  McGregor  v.  McGregor,  21  Iowa 
441. 

Missouri. — Tucker  v.  St.  Louis  L. 
Ins.  Co.,  63  Mo.  588;  Bobb  f.  Wolff, 
54  Mo.  App.  515. 

OJiio. — Commercial  Bank  v.  Buck- 
ingham, 12  Ohio  St.  402  ;  Lee  v.  Har- 
bach,  2  W.  L.  Monthly  (Ohio)  527; 
Fithian  v.  Corwin,  17  Ohio  St.  123; 
Massie  v.  Stradford,  17  Ohio  St.  596; 
Bradford  v.  Andrews,  20  Ohio  St.  221; 
Quebec  Bank  v.  Weyand,  30  Ohio  St. 
126;  Dingman  v.  Dingman,  39  Ohio 
St.  172. 

Illustrations. — Although,  when  the 
defendants  in  ejectment  are  the  execu- 
tors of  the  estate  of  the  grantor  of  the 
plaintiff,  they  may,  perhaps,  maintain 
their  possession  of  the  demanded  prem- 
ises, on  the  ground  that  the  Heed  of  the 
testator  to  the  plaintiff  is  fraudulent 
and  void  as  against  creditors  of  the  es- 
tate, yet  they  cannot  claim  a  decree 
annulling  the  deed  except  upon  the  al- 
legations of  a  cross-complaint  praying 
for  affirmative  relief.  Hills  v.  Sher- 
wood, 48  Cal.  386. 

When,  on  a  motion  to  a  defendant, 
and  upon  a  suggestion  in  his  answer 
that  persons  not  before  the  court  claim 
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to  have  some  interest  in  the  subject- 
matter  of  the  suit,  such  persons  are 
made  defendants  in  the  action,  by  proc- 
ess requiring  them  to  answer  the  pe- 
tition of  the  plaintiff,  the'  answer  of 
the  original  defendant  not  being  in  the 
nature  of  a  cross-petition,  and  asking 
no  relief  as  against  the  new  parties  de- 
fendant, it  is  error  for  the  court,  on  de- 
fault of  such  new  parties  for  answer,  to 
adjudicate  upon  rights  of  the  defend- 
ants' interfest,  by  granting  relief  to  the 
original  defendant,  as  against  his  newly 
made  codefendant.  Such  unauthorized 
adjudication  is  substantial  error,  and  not 
a  mere  irregularity.  Commercial  Bank 
1'.  Buckingham,  12  Ohio  St.  402. 

Exceptions  —  Accounting.  —  Where 
plaintiff  files  a  petition  for  an  account- 
ing, and  a  balance  is  ultimately  found 
in  favor  of  defendant,  the  latter  is  en- 
titled to  a  decree  for  the  balance.  Mc- 
Gregor -'.  McGregor,  21  Iowa  441. 

Partition.  —  In  an  action  by  A 
against  B  and  others,  for  the  recovery 
of  land  alleged  to  belong  to  A  and  B, 
and  which  was  claimed  adversely  by 
the  defendant  other  than  B,  and  for 
partition  of  the  land  between  A  and  B, 
it  was  held  that  B  was  entitled  to  re- 
lief against  his  codefendants,  though 
his  answer  was  not  made  a  cross- 
petition  against  him.  Sale  v.  Crutch- 
field,  8  Bush  (Ky.)  647,  See  also 
Russell  V.  Russell,  48  Ind.  456. 

Ejectme7it  and  Actions  to  ^uiet 
Title. — In  an  action  of  ejectment  and 
actions  to  quiet  title,  in  which  the  de- 
fendant relies  upon  title  in  himself,  a 
cross-complaint  is  unnecessary.  Wil- 
son V.  Madison,  55  Cal.  5 ;  Doyle  v. 
Frnnklin,  40  Cal.  io7;Miller  v.  Luco.  80 
Cal.  261;  Meeker  v.  Dalton,  75  Cal. 
156;  Mills  V.  Fletcher,  100  Cal.  149. 

4.  Kellogg  V.   Aherin,  48  Iowa  299, 
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III.  Relation  OF  Ceoss-Complaint  to  Oeiginal  Complaint — 1.  The 
Rule  Stated. — As  already  intimated,  the  equity  rule  that  matters 
set  up  by  cross-bill  must  touch,  relate  to,  or  be  connected  with, 
the  matters  in  the  original  bill,  has  been  incorporated  into  the 
reformed  procedure  under  the  codes,  and  such  is  the  rule  even  in 
the  absence  of  any  express  statutory  provision  to  that  effect.* 
And  although  the  language  of  the  statutes  may  differ  somewhat 
from  the  exact  language  of  the  rule,  no  change  in  the  law  in  this 
regard  is  intended.* 

2.  Application  of  the  Rule. — In  the  notes  are  set  out  some  deci- 
sions which  will  serve  to  illustrate  the  application  of  the  rule  enun- 
ciated.3    , 


overruling  MacGregor  v.  MacGregor, 
9  Iowa  65. 

1.  Arkansas.  —  Trapnall  v.  Hill,  31 
Ark.  345  ;  Rudy  v.  Austin,  56  Ark.  73  ; 
Pindall  v.  Trevor,  30  Ark.  249. 

California. — California  Pac.  R.  Co. 
V.  Central  Pac.  R.  Co.,  47  Cal.  549; 
Cplton  Land,  etc.,  Co.  v.  Rajnor,  57 
Cal.  588;  Waugenheim  r>.  Graham,  39 
Cal.  i6g;  Taylor  v.  McLain,  64  Cal. 
513;  Nunez  tk  Morgan,  77  Cal.  427; 
Jeffreys  v.  Hancock,  57  Cal.  646;  De- 
martin  V.  Albert,  68  Cal.  277;  Hoffman 
T'.  Remnant,  72  Cal.  i;  Hall  7'.  Cole 
(Cal.  1894),  38  Pac.  Rep.  894;  Clark  x-. 
Taylor,  91  Cal.  5i;2;  Van  Bibber  v. 
Hilton,  84  Cal.  585;  Winter  v.  McMil- 
lan, 87  Cal.  256;  Odell  v.  Wilson,  63 
Cal.  159;   Snow  V.  Holmes,  71  Cal.  142. 

Idaho. — Willman  r'.  Friedman  (Ida- 
ho, 1S94),  38  Pac.  Rep.  937. 

Indiana. — Washburn  v.  Roberts,  72 
Ind.  213;  Heaton  v.  Lynch,  11  Ind. 
App.  408;  Williams  v.  Boyd,  75  Ind. 
286;.  Sterne  v.  Vincennes  First  Nat. 
Bank,  79  Ind.  560;  Hunter  v.  McLaugh- 
lin, 43  Ind.  38;  Pool  -'.  Davis,  135  Ind. 
323;  Debolt  V.  Carter,  31  Ind.  355; 
Dice  V.  Aforris,  32  Ind.  283;  Manning 
V.  Gasharie,  27  Ind.  399. 

lo-cva. — Montpelier  Sav.  Bank.,  etc., 
Co. -'.  Arnold,  Si  Iowa  158;  Rose  v. 
Schaffner,  50  Iowa  483  ;  Kinney  v.  Kin- 
ney (Iowa,  1S95),  63  N.  W.  Rep.  452; 
State  Bank  v.  Christ,  82  Iowa  56 ; 
Worsley  f.  Burlington  Ins.  Co.,  74 
Iowa  464 ;  Hammond  v.  Perry,  38  Iowa 
217;   Hablitzel  r.  Latham,  35  Iowa  550. 

Kentucky. — Wells  r\  Boyd,  i  Duv. 
(Kv.)  367;  Crabtree  t'.  Banks,  i  Mete. 
(Ky.)  482;  Phillips  V.  Keifer,  2  Mete. 
(Ky.)  478;  Trabue  v.  McAdams,  8 
Bush  (Ky.)  So;  Royse  v.  Reynolds,  10 
Bush  (Ky.)  286;  Loughridge  v.  Ca- 
wood  (Ky,  1895),  31  S.  W.   Rep.  125. 


■Missouri. — Boland  v.  Ross,  120  Mo. 
208. 

Nebraska. — Tulleys  v.  Keller  (Neb. 
1895),  63  N.  W.  Reii.  388. 

North  Carolina. — Hughes  v.  Boone, 
Si  N.  Car.  204;  Hulbert  f.  Douglas,  94 
N.  Car.  128. 

Ohio. — Lewis  v.  White,  16  Ohio  St. 
454;  Conway  v.  Duncan,  28  Ohio 
St.  102  ;  Wilkins  v.  Ohio  Nat.  Bank, 
31  Ohio  St.  561;;  Brown  f.  Kuhn,  40 
Ohio  St.  485. 

Texas. — Martin  v.  Teal  (Tex.  Civ. 
App.  1S95),  29  S.  W.  Rep.  691. 

Washing-ton.  —  Hill  v.  Frink,  11 
Wash.  562. 

2.  "  In  defining  the  connection  exist- 
ing between  the  cross-cause  and  tlie 
original  cause,  by  the  equity  pleader, 
the  words  'touching,'  'related  to,' 
'  connected  with,'  the  subject-matter, 
are  used.  In  the  statutes  defining  cross- 
complaints  the  language  is  '  affecting 
the  subject-matter.'  We  think  these 
terms  are  used  synonymously,  and  that 
the  statute  must  be  construed  as  the 
old  law  was,  that  the  difference  in  the 
language  used  does  not  indicate  any 
change  of  the  law  in  this  respect." 
Trapnall  v.  Hill,  31  Ark.  345. 

3.  Attachment. — Where  an  attach- 
ment is  dissolved  before  answer  as 
having  been  wrongfully  issued,  defend- 
ant may,  by  cross-complaint,  set  up  a 
claim  for  damages  arising  out  of  such 
wrongful  attachment.  Willman  v. 
Friedman  (Idaho,  1S94),  38  Pac.  Rep. 
937  ;  Waugenheim  v.  Graham,  39  Cal. 
i6g. 

Ejectment. — In  ejectment  defendant 
may,  by  cross-complaint,  specifically 
enforce  a  contract  of  plaintiff  to  convey 
defendant  the  land  in  suit.  Nunez  v. 
Morgan,  77  Cal.  427. 

Action  on   Note. — In  an  action  on  a 
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3.  Dismissal. — If  the  cause  of  action  set  forth  in  a  cross-com- 
plaint is  in  no  way  connected  with  or  dependent  upon  the 
matters  alleged  in  the  original  complaint,  the  cross-complaint  may 
properly  be  dismissed.^ 

Waiver. — But  it  has  been  held  that  a  complainant,  ,by  filing 
answer  to  a  cross-complaint,  waives  the  objection  that  it  is  not 


note,  the  maker  cannot,  by  cross- 
complaint,  have  adjudicated  rights 
against  a  stranger  to  the  suit  and  not  a 
party  to  the  note,  and  who  is  not  liable 
to  the  holder  thereof.  Heaton  v.  Lynch, 
II  Ind.  App.  40S. 

Action  to  Set  Aside  Conveyance! — In 
an  action  attacking  a  settlement  and 
conveyance  to  defendant  as  fraudulent 
for  want  of  plaintiff's  consent,  a  cross- 
petition  against  a  third  person,  alleging 
a  liability  on  a  warranty  to  assume 
defendant's  liability  on  the  settlement, 
will  not  lie.  Kinney  v.  Kinney  (Iowa, 
1895),  6^  N.  W.  Rep.  452. 

Foreclosure  of  Mortgage. — In  an  ac- 
tion to  foreclose  a  mortgage,  the  follow- 
ing matters  may  be  set  up  by  cross- 
complainant :  That  the  mortgaged  note 
was  given  for  a  certain  business  and 
its  good-will,  and  that  plaintiff  had 
wilfully  drawn  away  the  business. 
Snow  z\  Holmes,  71  Cal.  142,  a  claim 
for  money  paid  by  mistake  to  a  code- 
fendant,  w^here  the  action  was  against 
several  defendants;  Rose  z>.  Schaflfner, 
50  Iowa  483,  a  claim  by  a  junior  mort- 
gagee for  relief  against  a  party  who 
had  obligated  himself  to  pay  the  senior 
mortgagee,  in  an  action  to  foreclose 
the  senior  mortgage ;  Montpelier  Sav. 
Bank,  etc.,  Co.  v.  Arnold,  81  Iowa  158. 
But  a  cross-complaint  by  a  defendant 
not  a  mortgagor,  alleging  that  the  de- 
fendant was  the  owner  of  the  premises, 
and  asking  that  his  title  be  quieted,  will 
not  be  allowed.  Odell  v.  Wilson,  63 
Cal.  159. 

Foreclosure  of  Lien — In  an  action  to 
foreclose  a  laborer's  lien,  a  cross-com- 
plaint by  some  of  the  defendants,  set- 
ting up  a  conversion  of  the  property 
by  other  of  the  defendants,  is  improper. 
Hill  f.  Frink,  11  Wash.  562.  And  in  an 
action  to  foreclose  a  materialman's 
lien,  a  cross-complaint  alleging  that 
defendant,  to  avoid  litigation,  paid  to 
plaintiffs,  upon  a  date  prior  to  that 
upon  which  the  complaint  alleges  a 
contract  for  the  materials  was  made, 
an  amount  in  excess  of  what  was 
then  due  for  materials  previously 
furnished,  and    which    asks   judgment 


for   the   excess,  will  not  lie.   Clark  v. 
Taylor,  91  Cal.  552. 

Action  to  Quiet  Title. — In  an  action 
to  quiet  title,  defendant  may,  by  cross- 
complaint,  enforce  an  equitable  title 
against  a  plaintiff,  as  the  holder  of  the 
legal  title.  Winter  v.  McMillan.  87 
Cal.  257;  have  a  deed  of  the  original 
complainant  declared  a  mortgage,  and 
obtain  a  foreclosure  thereof,  Pool  v. 
Davis,  135  Ind.  323;  establish  defend- 
ant's interest  in  land,  an  undivided 
moiety  of  which  was  purchased  by  the 
original  complainant,  and  title  to 
w^hich  is  sought  to  be  quieted.  Lough- 
ridge  V.  Cawood  (Ky.  1895),  31  S.  W. 
Rep.  125;  reform  a  mistake  in  a  con- 
veyance by  defendant  to  a  codefend- 
ant,  of  a  greater  interest  in  the  land, 
title  to  which  is  sought  to  be  quieted, 
than  such  defendant  had  acquired 
from  plaintiff,  Dice  r'.  Morris,  32  Ind. 
283;  but  if  the  complaint  seeks  to 
quiet  possession  of  lots  freed  from 
claim  of  a  highway,  and  to  perpetually 
enjoin  defendant  from  asserting  an 
easement  over  the  lots  as  a  public 
highway,  a  cross-complaint  will  not  lie 
which  asserts  the  existence  of  an  ease- 
ment as  a  highway  over  such  lots,  and 
which  seeks  to  enjoin  plaintiff  from  ob- 
structing it.  Debolt  t'. Carter,  31  Ind.  355. 

Interference  with  Water  Privilege. — 
In  an  action  to  restrain  the  diversion  of 
water  from  a  riparian  proprietor,  a 
cross-complaint  alleging  defendant's 
right  to  a  reasonable  use  thereof,  and 
praying  that  complainant  may  be  en- 
joined from  interference  therewith,  is 
proper.  Van  Bibber  -•.  Hilton,  84 
Cal.  5S5. 

Action  to  Dissolve  Partnership.— 
Where  a  mortgagee  and  attaching 
creditors  have  been  joined  as  defend- 
ants in  a  suit  by  one  partner  for  disso- 
lution of  the  firm  and  the  distribution 
of  the  assets,  and  mortgagee  answers, 
setting  up  his  mortgage  as  a  prior  lien, 
the  attaching  creditors  may  file  a  cross- 
complaint  to  avoid  a  mortgage  for 
fraud.     Boland   v.  Ross,   120   Mo.   208. 

1.  Sterne  v.  Vincennes  First  Nat. 
Bank,  79  Ind.  560. 
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germane  to  the  subject-matter  of  the  original  complaint.* 

IV.  Matters  Proper  as  Defense  Not  to  be  Set  tip  by  Cross-Com- 
PLAINT. — ^Matters  which  are  proper  as  a  defense  should  be  set  up 
by  answer  and  not  by  way  of  cross-complaint,*  and  although  the 
pleading  setting  up  such  matters  is  denominated  a  cross-com- 
plaint, and  affirmative  relief  is  asked,  it  will  be  regarded  merely 
as  an  answer.^ 

V.  Parties — complainants. — From  the  nature  of  the  pleading  any 
defendant  may,  in  a  proper  case,  file  a  cross-complaint,^  and  if  the 
right  of  action  is  vested  in  two  defendants  jointly,  a  cross-com- 
plaint can  only  be  maintained  by  them  jointly.^ 

A  person  not  a  party  to  the  original  bill  cannot  come  in  and 
'file  a  cross-complaint  unless  he  has  plaintiff's  permission.  His 
remedy  is  by  original  suit.® 

Defendants. — Parties  defendant  to  a  cross-complaint  are  as  neces- 
sary as  parties  defendant  to  an  original  complaint.''  And  all  par- 
ties to  the  original  complaint  whose  rights  are  sought  to  be 
affected  should  be  joined  as  defendants.^ 

Adding  New  Parties. — As  has  been  said  before,  new  parties  may 
usually  be  brought  into  the  case  by  cross-complaint.* 

Defect  of  Parties. — If  there  is  any  defect  of  parties  to  a  cross-com- 
plaint, a  demurrer  thereto  must  specify  the  parties  improperly 
omitted.*** 

VI.  Allegations —Generally. — A  cross-complaint,  like  an  original 
complaint,  must  state  facts  sufficient  to  entitle  the  pleader  to 
affirmative  relief,  and  it  cannot  be  helped  out  by  the  averments  of 
any  of  the  other  pleadings  in  the  action  ;  it  must  itself  contain  all 
the  requisite  facts.** 

1.  Boland  v.  Ross,  120 Mo.  20S;  Fitz-  of  the  purchase  price  already  paid,  on 
gerald  v.  Cross,  30  Ohio  St.  444.  the  ground  of  fraud  in  the  sale,  since  the 

2.  Shain  v.  Belvin,  79  Cal.  262;  Mills     contract  as  to  the  vendees  is  joint. 

V.   Fletcher,    100  Cal.    142  ;  Wilson   v.  6.  Ilillier  v.  Stewart,  26  Ohio  St.  659. 

Madison,  51:;  Cal.  5;  Hills  f.  Sherwood,  7.  Winslow  v.    Winslow,  52    Ind.  8. 

4S  Cal.  3S6;  Miller  v.   Luco,  80  Cal.  8.   Winslow  v.  Winslow,  52  Ind.  8. 

257.  See  also  Chalmers -'.  Trent  (Utah,  9.  See  cases  cited  .v?^^rrt  under  I.  7\^rt- 

189^),  39  Pac.  Rep.  491.  ture  arid  Object  of  Cross- Complaint. 

Matters  which  are  proper  as  a  defense  Illustration. — In    an    action    to     set 

will   not  be   turned  into   a   cross-corn-  aside    a  guardian's    deed  to    property 

plaint  merely  by  a  prayer  for  affirma-  held  by  defendant,  defendant  may,  by 

tive  relief.     Doyle  -:•.  Franklin,  40  Cal.  cross-petition   against    mortgagees    of 

no;   Brannan    v.    Paty,    58    Cal.    330;  the  property  from  plaintiff,  bring  in  such 

Carpenter  t'.  Hewel,  67  Cal.  590;  Shain  mortgagees  and  have  their  mortgages 

1'.  Belvin,  79  Cal.  262.  set  aside.  Bunce  z\  Bunce,  59  Iowa  533. 

3.  Doyle  v.  Franklin,  40  Cal.  no;  In  an  action  on  a  note,  where  it  ap- 
Shain  xk  Belvin,  79  Cal.  262.  pears    that  a  right  of   subrogation   so 

4.  See  supra,  I.  Nature  and  Object  exists  that  the  defendant  on  paying 
of   Cross-  Complaint.  the  money  will  have  a  cause  of  action 

5.  Godding  v.  Decker,  3  Colo.  App.  against  others,  he  may,  by  cross-peti- 
19S,  in  which  it  was  held  that  where  an  tion,  bring  in  those  against  whom  the 
action  is  brought  to  recover  the  balance  cause  of  action  could  arise  in  his  favor, 
of  the  purchase  price  of  land  sold  to  Resor  f.  McKenzie, 2  Disney  (Ohio)2io. 
two  persons  jointly,  one  of  them  cannot  10.  Gardner  v.  Fisher,  87  Ind.  369. 
maintain  a  cross-complaint  for  one-half  11.  California. — Kreichbaum  t'.  Mel- 
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Matters  Set  Up  Nominally  as  a  Defense  which,  if  true,  might  have 
defeated  plaintiff's  action,  and  if  pleaded  by  way  of  cross-corn- 
plaint  might  have  entitled  defendant  to  affirmative  relief,  will  be 
regarded  only  as  a  defense. ^ 

Eeferenco  to  Original  Complaint. — It  has  been  held,  however,  that,  for 
matters  of  mere  description  and  identification,  many  of  the  alle- 
gations of  the  complaint  in  the  original  action  may  be  referred  to.^ 


ton,  49  Cal.  55 ;  Collins  v.  Bartlett,  44 
Cal.  381  ;  Coulthurst  r\  Coulthurst,  58 
Cal.  239;  Harrison  v.  McCormick,  69 
Cal.  618;  Brodrib  v.  Brodrib,  56  Cal. 
566;  Stratton  v.  California  Land,  etc  , 
Co.,  86  Cal.  353;  Peabodj  v.  Prince,  78 
Cal.  511;  Demartin  v.  Albert,  68  Cal. 
277;  Winter  v.  McMillan,  87  Cal.  263. 
See  also  Gardner  t'.  Fisher,  87  Ind._369. 

Colorado. — Murray  r.  Hobson,  10 
Colo.  66;  Marriott  v.  Clise,  12  Colo. 
561. 

Indiana. — Conger  v.  Miller,  104  Ind. 
592 ;  Campbell  t'.  Routt,  42  Ind.  410; 
Newcome  v.  Dunham,  27  Ind.  285 ; 
Masters  v.  Beckett,  83  Ind.  595  ;  Ewing 
V.  Patterson,  35  Ind.  326;  Chaplin  v. 
Baker,  124  Ind.  385;  Wood  v.  Hughes, 
13S  Ind.  179;  Norris  v.  Norris,  3  Ind. 
App.  500;  Holland  v.  Holland,  131 
Ind.  196;  Kempshall  v.  East,  127  Ind. 
320;  Shoemaker  r.  Smith,  74  Ind.  71; 
Gardner  v.  Fisher,  87  Ind.  369;  Bran- 
ham  -'.  Johnson,  62  Ind.  259. 

loTva. — Walker  t'.  Queal  (Iowa,  1894), 
58  N.  W.  Rep.  1083. 

Oregoji. — Scheiffelin  v.  Weatherred, 
19  Oregon  172. 

niustrations  —  Cross- Cofiiplaint  to 
^uiet  Title. — A  cross-complaint  to 
quiet  title  to  real  estate,  to  be  sufficient 
within  and  of  itself,  must  state  all  such 
ficts  as  are  required  in  a  complaint  for 
the  same  purpose.  Conger  v.  Miller, 
104  Ind.  592. 

Cross-  Complaint  to  Rnforce  Spe- 
cific Performance. — When  the  cross- 
complaint  of  the  defendants  in  an 
action  to  quiet  title  relies  upon  enforc- 
ing specific  performance  of  a  contract 
of  sale  between  the  plaintiff  and  an  in- 
dividual purchaser,  under  allegations 
showing  an  implied  trust  in  such  con- 
tract in  favor  of  a  corporation  under" 
whom  the  defendants  claim,  the  cross- 
complaint  is  insufficient  to  warrant  a 
decree  compelling  specific  performance, 
if  it  does  not  allege  a  tender  of  the  bal- 
ance of  the  purchase  price,  but  relies 
wholly  upon  the  failure  of  the  plaintiff 
to  procure  and  tender  a  title  agreed 
upon,  which   the   proof  shows   he  did 


procure  and  tender  as  agreed.  Strat- 
ton V.  California  Land,  etc.,  Co.,  86 
Cal.  353. 

Cross -Complaint  Not  Aided  by  Agreed 
Statement  of  Facts — "  In  considering 
the  cross-complaint  we  have  accepted 
as  true  all  its  allegations,  but  the 
agreed  statement  of  facts,  and  the  find- 
ing, have  not  been  considered  in  con- 
nection with  the  cross-complaint,  for 
they  cannot  be  regarded  as  adding 
thereto  any  further  fact.  The  cross- 
complaint  must  fall  unless  it  is  sus- 
tainable on  its  own  allegation  of  fact." 
Collins  V.  partlett,  44  Cal.  3S1. 

Complaint  and  Cross -Complaint  Dls- 
tinguisbed. — "  The  only  real  difference 
between  a  complaint  and  a  cross- 
complaint  is,  that  the  first  is  filed 
by  the  plaintiff  and  the  second  by  the 
defendant.  Both  contain  a  statement 
of  the  facts,  and  each  demands  affirma- 
tive relief  upon  the  faqts  stated."  Ew- 
ing T'.  Patterson,  35  Ind.  326;  quoted  in 
Conger  z'.  Miller,  104  Ind.  592. 

Adopting  Allegations  and  Prayer  of 
Original  Petition. — A  defendant  may 
adopt  the  allegations  and  prayer  of  the 
original  petition  as  part  of  his  cross- 
petition.     Cavin  v.  Williams,  8  Bush 

(Ky.)  34<^- 

1.  Brannan  v.  Paty,  58  Cal.  330; 
Carpenter  v.  Hewel,  67  Cal.  590. 

2.  Gardner  v.  Fisher,  87  Ind.  369; 
Anderson  v.  Wilson,  100  Ind.  402 ; 
Cookerly  v.  Duncan,  87  Ind.  332  ;  Coe 
V.  Lindley,  32  Iowa  437. 

Reference  to  Complaint  for  Descrip- 
tion of  Land. — A  description  in  a  cross- 
complaint  in  an  action  to  quiet  title, 
designating  it  as  the  real  estate  in  the 
complaint  mentioned,  is  sufficient.  Such 
a  reference  is  not  intended  to  supply  a 
needed  statement  of  fact,  but  is  for 
identification  only.  Cookerly  z\  Dun- 
can, 87  Ind.  332. 

Description  of  Instrument. — It  is  not 
necessary  to  set  out  in  a  cross-com- 
plaint a  copy  of  a  written  instrument 
which  forms  the  basis  of  the  original 
action;  it  will  be  sufficient  for  the  cross- 
complaint  to  refer  to  such  instrument. 
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Single  Paragraph. — No  single  pleading  can  be  made  to  perform  the 
double  function  of  alleging  matter  in  bar  of  an  action  brought  by 
one  party  and  at  the  same  time  of  setting  up  a  cause  of  action  in 
favor  of  the  other,  and  hence  a  single  paragraph  of  answer  cannot 
be  both  a  cross-complaint  and  an  answer.^ 

Separate  Rights,  How  Stated. — Though  separate  and  distinct  rights 
may  be  set  up  in  the  form  of  two  cross-complaints,  it  is  said  to  be 
the  better  practice  to  state  them  separately  in  one  cross-com- 
plaint, in  order  to  avoid  confusion.* 

Prayer  for  Relief. — As  in  the  case  of  an  original  complaint  a  cross- 
complaint  must  contain  a  prayer  for  relief.* 

VII.  Filing. — In  some  jurisdictions,  the  cross-complaint  either 
is  or  may  be  a  part  of  the  answer.*  If  the  cross-complaint  is  a 
separate  pleading,  the  proper  time  of  filing  it,  it  is  apprehended, 
is  at  the  time  of  filing  answer.^ 

After  the  Issues  Are  Closed  it  is  discretionary  with  the  court  to  per- 
mit them  to  be  opened  and  a  cross-complaint  filed.® 

After  Cause  Submitted. — And  it  has  been  held  that  the  court  may,  in 
its  discretion,  permit  an  amended  cross-complaint  to  be  filed  after 
the  cause  has  been  submitted  for  decision.'' 


Gardner  v.  Fisher,  87  Ind.  369 ;  Coe  v. 
Lindley,  32  Iowa  437. 

1.  Anderson  Bldg.,  etc.,.  Assoc,  v. 
Thompson,  88  Ind.  405;  Campbell  v. 
Routt,  42  Ind.  410;  Thompson  v. 
Toohe}',  71  Ind.  296;  State  Board  of 
Agriculture  xk  Gray,  54  Ind.  92;  Shain 
7'.  Belvtn,  79  Cal.  262. 

Illustration. — Thus,  where  the  para- 
graphs of  the  answer  severally  allege  a 
cause  of  action  against  the  plaintiff 
and  seek  affirmative  relief,  and  no  para- 
graph of  the  answer  contains  a  general 
denial,  no  matter  set  up  therein  can  be 
used  as  a  defense  to  the  complaint. 
State  Board  of  Agriculture  v.  Gray,  54 
Ind.  91. 

2.  Van  Bibber  v.  Hilton,  84  Cal.  585, 
an  action  to  restrain  the  diversion  of 
water  from  a  riparian  proprietor,  in 
which  two  cross-complaints  were  filed, 
one  of  which  set  out  the  right  of  de- 
fendants to  the  reasonable  use  of  the 
stream  as  riparian  proprietors,  and  the 
other  their  right  to  the  use  of  twenty- 
five  inches  of  water  thereof  as  prior 
appropriators.  and  each  of  which  al- 
leged unlawful  acts  of  plaintiff  done 
and  threatened  in  interference  with  the 
rights  of  defendants,  and  asked  affirma- 
tive relief  affecting  the  property  to 
which  the  action  related. 

3.  Ringo  V.  Woodruff,  43  Ark.  469; 
Bullitt's  Kentucky  Code  1S95,  §  97. 

Cross -Complaint  Otherwise    Sufficient 


Not  Vitiated  by  Improper  Prayer  for  Re- 
lief.— A  cross-complaint  which  states  a 
cause  of  action  is  not  insufficient  on 
demurrer  for  want  of  facts  because  de- 
fendant demands  more  relief  than  he  is 
entitled  to.  A  bad  prayer  tor  relief,  or 
a  prayer  tor  improper  relief,  will  not 
vitiate  a  pleading  otherwise  sufficient, 
and  a  demurrer  to  a  pleading  for  want 
of  facts  will  not  reach  objections  to  its 
prayer  for  relief.  Mark  v.  Murphy,  76 
Ind.  534. 

When  Cross- Complaint  Held  Bad  for 
Ambiguity. — A  pleading  on  the  part  of 
a  defendant  not  showing  what  portions 
of  it  are  intended  as  a  legal  defense  to 
a  complaint  in  ejectment,  and  what 
portions  are  intended  as  a  cross-com- 
plaint, will  be  held  bad  on  demurrer 
for  ambiguity.  O'Connor  t'.  Frasher, 
53  Cal.  435.  ■ 

4.  See  supra,  I.  Nature  and  Object 
of  Cross-Complaint. 

Cross-Complaint  Not  Filed  after  Mo- 
tion to  Dismiss. — A  cross-complaint 
should  not  be  filed  after  plaintiff  has 
moved  for  dismissal  of  the  original 
complaint,  and  if  so  filed  it  may  be 
stricken  out.  Hinkel  v.  Donohue,  90 
Cal.  389. 

6.  See  article  Cross-Bills,  VII.  i, 
attte. 

6.  Bever  v.  North,  107  Ind.  544 

7.  Jackson  v.  Jackson,  94  Cal.  44^1,  in 
which  it  was  held  that  the  action  of  the 
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VIII.  Defect  of  Jurisdiction  on  Complaint,  whethee  Cured  by 
Cross  Complaint. — If  a  complaint  does  not  contain  such  matters 
as  will  give  the  court  jurisdiction,  the  filing  of  a  cross-bill  sup- 
plies the  defect  of  jurisdiction,  and  places  the  court  in  possession 
of  the  whole  cause  with  authority  to  grant  relief  to  the  party- 
entitled  to  it.i 

IX.  Process. — Many  of  the  statutes  which  authorize  the  filing 
of  a  cross-complaint,  expressly  provide  for  the  service  of  process 
upon  the  defendants  to  the  cross-complaint.*  And  these  provi- 
sions are  recognized  and  enforced  by  the  courts  in  which  the  ques- 
tion of  service  of  process  has  arisen.* 

These  statutes,  however,  are  merely  declaratory  of  the  equity 
rule  relating  to  process  on  cross-bill,  and  service  of  process  is  nec- 
essary even  in  the  absence  of  express  statutory  provision  requir- 
ing it.*     But,  of  course,  if  the  defendants  voluntarily  appear,  no 


trial  court  in  allowing  an  amended 
cross-complaint,  setting  up  fraud  in  the 
procurement  of  the  deeds  of  settlement, 
to  be  filed  after  the  case  had  been  sub- 
mitted for  decision,  and  in  refusing  to 
strike  out  the  testimony  of  the  defend- 
ant to  show  the  fraud  pleaded  in  the 
amended  cross-complaint  for  the  first 
time,  was  not  an  abuse  of  discretion, 
where  the  testimony  was  all  in,  and  the 
amendment  was  made  to  conform  to 
the  proofs. 

1.  RadclifFe  v.  Scruggs,  46  Ark.  96; 
Goodrum  t\  Ayers,  56  Ark.  93.  But 
for  the  chancery  rule  in  this  connec- 
tion, see  article  Cross- Bills,  ««/'<'. 

2.  California,  Idaho,  and  Utah — Serv- 
ice of  Process  Made  Necessary  by 
Statute. — It  is  essential  that  the  cross- 
complaint  be  served  upon  the  parties 
afiected  thereby.  Code  Civ.  Pro.,  Cal,, 
§442;  Rev.  Stat.  Idaho  1887,  1^4198; 
Compiled  Laws  of   Utah  1888,  §  3231. 

Arka7isas. —  The  defendant  to  a 
cross-complaint  may  be  actually  or 
constructi\ely  summoned,  and  defense 
thereto  should  be  made  in  the  time  and 
manner  prescribed  in  regard  to  the 
original  complaint  and  with  the  same 
rights  of  obtaining  provisional  remedies 
applicable  to  the  case.  Stat.  Ark.  1894, 
k  5712. 

Iowa. — The  defendants  to  a  cross- 
complaint  may  be  notified  as  in  other 
cases,  and  defense  thereto  shall  be 
made  in  the  time  and  manner  pre- 
scribed in  regard  to  the  original  peti- 
tion and  with  the  same  rights  of  obtain- 
ing provisional  remedies  applicable  to 
the  case.  Miller's  Code  of  Iowa,  § 
2663. 


3.  California. — White  v.  Patton,  87 
Cal.  151. 

Idaho. — Willmant'. Friedman  (Idaho, 
1894),  38  Pac.  Rep.  937. 

lo-wa. — Thode  v.  SpoflFord,|65  Iowa 
294. 

Utah. — Chalmers  v.  Trent  (Utah, 
1895;,  39  Pac.  Rep.  4S8. 

Arkansas. —  Under  Mansfield's  Dig., 
(j  5023,  authorizing  a  defendant  to 
file  a  cross-complaint,  making  others 
than  plaintiffs  parties,  who  are  to  be 
summoned,  actually  or  constructively, 
it  is  not  necessary  to  have  service  on 
the  plaintiff  in  the  original  action ; 
otherwise,  however,  as  to  codefend- 
ants.  Pillow  v.  Sentelle,  49  Ark.  430; 
Ringo  V.  Woodruff',  43  Ark."  469;  John- 
son V.  Meyer,  54  Ark.  437. 

Ohio. — Under  Ohio  statutes,  process 
is  only  necessary  to  bring  in  parties  not 
already  in  court.  Brown  v.  Kuhn,  40 
Ohio  St.  468.  See  also  Thatcher  v. 
Dickinson.  3  Ohio  Cir.  Ct.  Rep.  144; 
Bukheimer  v.  Ashcraft,  2  Cine.  L. 
Bull.  (Ohio)  266. 

4.  Fletcher  f.  Holmes,  25  Ind.  458; 
Joyce  V.  Whitney,  57  Ind.  550;  Bald- 
win X).  Webster,  68  Ind.  133;  State  v. 
Ennis,  74  Ind.  17;  Swift  v.  Brumfield, 
76  Ind.  472;  Patten  v.  Lane  (Neb. 
1895),  63  N.  W.  Rep.  938;  Hapgood  v. 
Ellis,  II  Neb.  131;  Cockle  Separator 
Mfg.  Co.  T'.  Clark.  23  Neb.  702;  Carlow 
V.  Aultman,  28  Neb.  672;  Arnold  v. 
Badger  Lumber  Co.,  36  Neb.  841  ; 
Havemeyer  v.  Paul  (Neb.  1895),  63  N. 
W.  Rep.  932. 

Nebraska  —  Ans-wer  in  Nature  of 
Cross-Petition. — Where  a  defendant 
files  an  answer  against  a  codefendant. 
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process  is  necessary.* 

X.  Answer. — Defendant  to  the  cross-complaint  is  entitled  to 
answer  it,*  and  to  a  reasonable  time  in  which  to  make  his  answer,^ 
and  he  must  do  so  or  the  cross-complaint  will  be  taken  pro 
confessoJ^  But  if  a  party  proceed  to  trial  as  though  his  cross-bill 
had  been  answered,  the  objection  that  no  answer  was  filed  is 
thereby  waived.*  And  if  a  pleading  is  improperly  styled  a  cross- 
complaint,  and  amounts  to  no  more  than  an  answer,  it  will  not  be 
treated  as  such  so  as  to  necessitate  an  answer.* 

XI.  Effect  of  Dismissal  of  Complaint. — A  cross-complaint  is 
not  affected  by  a  dismissal  of  the  complaint,  but  remains  for  dis- 
position as  though  it  were  an  original  complaint,''  and  this  is  so' 


seeking  to  enforce  certain  rights  against 
his  property,  such  answer  is  in  the  nature 
of  a  cross-petition,  and  no  summons  is 
required.  Cockle  Separator  Mfg.  Co. 
7'.  Clark,  23  Neb.  702. 

Indiana — Qualification  of  Rule. — It 
is  not  necessary  to  issue  a  summons 
on  a  cross-complaint  as  against  the 
defendants  to  the  original  complaint, 
where  the  latter  discloses  the  character 
of  the  claim  of  the  cross-complainants, 
and  fairly  informs  the  defendants  that 
such  claim  will  be  adjudicated,  as  it  is 
their  duty  to  take  notice  without  further 
process  of  all  the  proceedings  in  the 
cause.  Pattison  t'.  Vaughan,  4oInd.253; 
Bevier  v.  Kahn,  iii  Ind.  200.  See  also 
Nofsinger  v.  Reynolds,  52  Ind.  218. 

Exceptions  to  Rule. — In  Missou7-i  the 
service  of  process  is  unnecessary,  but  it 
is  customar}'  to  afford  ample  time  to  a 
codefendaht  to  answer  as  to  the  relief 
sought.  Tucker  v.  St.  Louis  L.  Ins. 
Co.,  63  Mo.  595  ;  Bobb  v.  Wolff,  54  Mo. 
App.  515. 

1.  Russell  V.  Lamb,  82  Iowa  558. 

2.  Meredith  v.  Lackey,  16  Ind.  i  ; 
Campbell  v.  Savage,  33  A.rk.  678; 
Cockle  Separator  Mfg.  Co.  v.  Clark, 
23  Neb.  702. 

Bight  to  Answer  Cross-Complaint  under 
Statutes. —  The  parties  to  a  cross-com- 
plaint may  demur  or  answer  thereto 
as  to  the  original  complaint.  Code 
Civ.  Pro.,  Cal.,  §  442;  Rev.  Stat. 
Idaho  1887,  §  4198;  Compiled  Laws  of 
Utah  1888,  §  3231. 

What  Defenses  may  Be  Interposed. — 
Where  a  cross-petition  is  filed,  the 
plaintifT  may  interpose  any  defense  to 
defendant's  action  which  he  could  have 
pleaded  had  defendant  first  brought 
action.     Willard  v.  Wright,  81    Iowa 

714 

3.  Meredith    v.  Lackey,   16   Ind.    i  ; 


Cockle  Separator  Mfg.  Co.  v.  Clark,  23 
Neb.  702. 

In  a  proceeding  for  foreclosure  of  a 
mortgage,  a  cross-complaint  by  a  junior 
mortgagee,  setting  up  his  mortgage  and 
asking  affirmative  relief  under  it,  is  a 
new  and  substantive  pleading;  and 
mortgagor  is  entitled  to  reasonable 
time  to  answer  it.  Meredith  v.  Lackey, 
16  Ind.  I. 

4.  See  infra,  XII.  3.  Evidence,  and 
cases  cited. 

Sufficiency  of  Answer,  when  Not  Con- 
sidered.— Where  a  cross-complaint  is 
totally  insufficient  and  without  founda- 
tion, the  sufficiency  of  an  answer  thereto 
will  not  be  passed  upon.  Wood  x\ 
Beasley,  107  Ind.  37. 

When  Answer  Considered  Answer  to 
Cross- Complaint. — Where  an  answer 
has  been  filed  by  a  defendant,  and  on 
its  face  it  is  uncertain  whether -it  was 
intended  as  an  answer  to  the  com- 
plaint only,  or  to  that  of  a  cross-com- 
plaint by  a  codefendant,  and  the 
plaintiff  in  the  cross-complaint,  re- 
garding it  as  an  answer  to  his  cross- 
complaint,  files  a  reply  accordingly, 
the  answer  must  be  held  to  apply  to 
the  cross-complaint  as  well  as  to  the 
original  complaint,  and  constitutes  an 
appearance  by  the  defendant  to  the 
cross-complaint  of  his  codefendant. 
Bradley  v.  Indianapolis  Builders',  etc., 
Assoc,  38  Ind.  loi. 

5.  Hervey  v.  Savery,  48  low-a  313. 

6.  Harrison  v.  McCormick,  69  Cal. 
616;  Shain  t'.  Belvin,  79  Cal.  262;  Ban- 
ning 7'.  Banning.  80  Cal.  271.  See  also 
Carroll  t'.Girard  F.  Ins.  Co.,  72  Cal.  297; 
Thompson  v.  Thompson,  52  Cal.  154. 

7.  Watts  V.  Sweeney,  127  Ind.  116; 
Bradford  v.  Hamilton,  7  Tex.  55  ;  Hin- 
kel  V.  Donohue,  90  Cal.  389;  Mott  v. 
Mott,  82  Cal.  413;  Thompson  -•.  Spraig, 
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even  although  the  plaintiff  is  nonsuited  upon  the  motion  of  the 
defendant.! 

XII.  The  Hearing— 1.  Causes  Ordinarily  Heard  Together.— The 
original  complaint  and  cross-complaint  are  usually  considered  to 
constitute  one  cause,  and  are  heard  together  in  order  that  one 
judgment  may  be  rendered  in  both,  which  will  embody  all  the 
points  adjudicated  in  both  actions.* 

Under  Some  Circumstances,  however,  the  case  made  by  the  cross-com- 
plaint or  cross-petition  may  be  heard  first.^ 

2.  Cross-Complaint  Not  Necessarily  a  Stay. — In  some  of  the  juris- 
dictions where  cross-complaints  obtain,  it  is  provided  by  statute 
that  the  filing  of  a  cross-complaint  shall  not  operate  to  delay  the 


66  Cal.  350;  Pickett  v.  Ferguson,  45 
Ark.  177;  Foster  t^  Ellsworth,  71  Iowa 
262;  Spearing  t'.  Chambers,  25  Iowa 
99;  Cramer  v.  Clow,  81  Iowa  255; 
Russell  V.  Lamb,  82  Iowa  558.  See 
also  James  t'.  Center,  53  Cal.  31.  For 
effect  of  dismissal  of  complaint  or 
counterclaim,  see  article  Set- Off 
AND  Counterclaim. 

niUBtratlon. — In  a  suit  to  foreclose  a 
mortgage,  a  dismissal  of  the  complaint 
does  not  carry  with  it  a  cross-com- 
plaint setting  up  possession  and  title  in 
plaintiff  therein  and  asking  to  have 
title  quieted.  Watts  v.  Sweeney,  127 
Ind.  1 16. 

Dismissal  of  Complaint  before  Filing 
of  Cross-Complaint.  —  Where  plaintiff 
has  filed  dismissal  before  service  of 
summons  or  appearance  of  defendant, 
and  served  and  filed  notice  of  a  motion 
to  strike  out  an  answer  thereafter  filed, 
and  for  the  entry  of  a  judgment  of  dis- 
missal 7tunc  fro  tunc,  as  of  date  of 
filing  of  the  dismissal,  he  cannot  bede- 
prived  of  his  right  to  the  judgment  of 
dismissal  by  the  filing  of  a  cross- 
complaint  by  the  defendant  before  the 
hearing  of  the  motion,  and  the  court 
should  grant  the  motion  and  strike  the 
cross-complaint,  as  well  as  the  answer, 
from  the  files.  Hinkel  v.  Donohue, 
90  Cal.  389. 

Dismissal  after  Cross  -  Complaint 
Stricken  Out.  —  When  a  cross-com- 
plaint has  been  stricken  from  an  an- 
swer, leaving  therein  matters  of  defense 
only,  the  plaintiff  may  dismiss  the  case 
at  any  time  before  the  trial,  on  pay- 
ment of  costs.  Thompson  zk  Spraig, 
66  Cal.  350. 

1.  Warner  v.  Darrow,  91   Cal.  309. 

.  2.  McKa}-  V.  Simpson,  3  Thomp.  &  C. 

(N.  Y.)  65  ;  Dice  v.  Morris,  32  Ind.  283. 

See  also  Thiebaud  v.  Tait,  13S  Ind.  238. 


Illustration.  —  A  conveyed  to  B, 
through  an  inadvertence  and  mistake 
and  without  consideration,  her  joint 
interest  in  certain  land.  B,  with  war- 
ranty, conveyed  the  land  to  C  in  fee. 
An  action  was  brought  by  A  against  B 
and  C  to  set  aside  the  deeds  to  B  and 
C  as  to  her  undivided  interest.  B  filed 
a  cross-complaint  against  C  to  correct 
the  deed  to  him,  which,  by  mistake,  de- 
scribed a  greater  interest  than  the  par- 
ties intended.  Both  complaints  alleged 
that  C  had  full  knowledge  of  the  mis- 
take in  the  deed  from  A  conveying  her 
interest.  It  was  held  that  the  matter 
averred  in  and  the  relief  sought  by  the 
cross-complaint  were  so  intimately  con- 
nected with  the  subject  of  the  principal 
suit  that  the  whole  might  be  litigated 
together,  and  that  C  was  not  entitled  to 
a  separate  trial  of  issues  on  cross-bill. 
Dice  V.  Morris,  32  Ind.  283. 

How  Issues  on  Cross- Complaint  Made 
Up. — In  making  up  of  issues  and  trial  of 
questions  of  fact,  the  court  is  governed 
by  same  principles  of  law  and  rules  of 
practice  as  with  an  original  complaint. 
Ewing  V.  Patterson,  35  Ind.  326;  Tip- 
pecanoe County  V.  Lafayette,  etc.,  R. 
Co.,  50  Ind.  85. 

When  Verdict  of  Jury  Advisory  Only. 
— In  an  action  of  ejectment,  where  a 
defendant  files  a  cross-complaint  for 
the  specific  performance  of  a  parol 
contract  for  a  lease  of  the  land  in  con- 
troversy, the  issues  so  raised  constitute 
a  case  in  equity,  and  the  verdict  of  a 
jury  thereon  is  merely  advisory,  and 
may  be  disregarded  by  the  court.  Hag- 
gin  V.  Raymond,  67  Cal.  302. 

3.  Massie  v.  Stradford.  17  Ohio  St. 
596,  in  which  it  was  held  that  where,  in 
an  action  of  trespass  to  land,  the  de- 
fendant made  the  party  under  whom 
he  claimed  a  defendant,  and  the  latter, 
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trial  and  decision  in  the  original  action. ^  These  statutes  are 
merely  declaratory  of  an  old  equity  rule,  and  it  is  apprehended 
that  the  filing  of  a  cross-complaint  will  not  operate  to  stay  the 
proceedings  on  the  original  complaint,  if  there  has  been  delay  in 
the  filing.* 

3.  Evidence. — Where  a  cross-complaint  is  not  answered  the  mat- 
ters therein  stated  will  be  taken  pro  confcsso?  But  if  answer  to 
the  cross-complaint  is  filed,  defendant  is  not  entitled  to  a  judg- 
ment on  the  pleadings,  if  the  answer  of  the  plaintiff  states  facts 
which  are  inconsistent  with  the  allegations  thereof,  and  which,  if 
true,  would  defeat  the  right  of  the  defendant  to  recover.'* 

XIII.  Appeal. — In  the  absence  of  statutes  providing  otherwise,^ 
no  appeal  will  lie  from  an  interlocutory  judgment  on  a  cross-com- 
plaint.*^ 


by  cross-petition,  set  up  his  equitable 
ownership  of  the  land  and  asked  for  a 
decree  with  a  legal  title  and  that  the 
action  for  trespass  be  enjoined,  the  is- 
sues as  to  the  trespass  should  be  sta^-ed 
till  the  case  made  bj  the  cross-petition 
is  determined. 

Separate  Hearing  when  Issues  Are 
Complicated. — When  the  issues  pre- 
sented bj  a  cross- petition  are  com- 
plicated and  important,  the  case  is  a 
proper  one  to  be  docketed  as  a  sepa- 
rate action,  under  section  119  of  the 
code.  McGregor  v.  Ellis,  2  Disnej' 
(Ohio)  296. 

1.  Arkansas. — The  filing  and  prose- 
cution of  the  cross-complaint  shall  not 
delay  the  trial  and  decision  of  the  orig- 
inal action,  when  a  judgment  can  be 
rendered  therein  that  will  not  prejudice 
the  rights  of  the  parties  to  the  cross- 
complaint.  Stat,  of  Arkansas,  1894,  § 
5712. 

loiva. — The  cross-petition  shall  not 
delay  the  original  action,  when  a  judg- 
ment may  be  rendered  thereon  which 
will  not  prejudice  the  rights  of  the 
parties  to  a  cross-petition.  Miller's 
Code  of  Iowa,  §  2663 ;  Spearing  v. 
Chambers,  25  Iowa  99. 

Ohio. — See  Wilkins  xk  Ohio  Nat. 
Bank,  31  Ohio  St.  565. 

Indiana. — See  Joyce  v.  Whitney,  57 
Ind.  550;  Chrisman  v.  Perrin,  67  Ind. 
586. 

2.  See  ante,  article  Cross-bills,  XV. 
The  Hearing.  2.  Cross-bill  Not  Nec- 
essarily a  Stay. 

3.  Herold  v.  Smith,  34  Cal.  122; 
Rudy  V.  Austin,  56  Ark.  73;  Brown  v. 
Barngrover,  82  Iowa  204.  But  see  Hunt 
V.  Makemson,  56  Tex.  9,  in  which  it 
was  held,  M-here  there  is  no   answer  to 


a  cross-petition  in  an  action,  the  peti- 
tion, so  far  as  it  states  facts  amounting 
to  an  answer,  should,  for  the  purpose 
of  making  evidence  admissible,  be  re- 
garded as  answer. 

4.  Pfister  V.  Wade,  69  Cal.  133. 

Where  a  cross-petition  sets  up  a  me- 
chanic's lien,  and  prays  for  a  foreclo- 
sure of  the  same  and  a  sale  of  the  prem- 
ises therein  described,  and  an  answer  is 
filed  containing,  among  other  things,  a 
general  denial,  and  upon  the  trial  the 
court  permits  the  answer  to  be  amend- 
ed so  as  to  allege  the  abandonment  of 
work  upon  the  building  in  the  place  of 
its  completion,  the  answer  on  file  will 
be  regarded  as  putting  in  issue  the 
amendment  to  the  cross-petition;  and, 
therefore,  when  the  court  and  parties 
proceed  with  the  trial  as  if  the  alleged 
abandonment  were  one  of  the  issues  of 
the  case,  the  failure  of  the  court  to 
permit  the  filing  of  a  new  denial  is  not 
erroneous  or  prejudicial.  Great  Spirit 
Springs  Co.  7'.  Chicago  Lumber  Co., 
47  Kan.  672. 

Evidence  Admissible  under  Answer 
to  Cross -Complaint. — Under  an  answer 
to  a  cross-complaint  the  plaintiff"  may 
give  any  evidence  that  will  countervail 
it.  Colton  Land,  etc.,  Co.  v.  Raynor, 
57  Cal.  588. 

6.  Iowa — Statutory  Change  of  Rule. — 
Under  Iowa  Code,  §  3164,  which  au- 
thorizes an  appeal  from  "  an  order 
made  afTecting  a  substantial  right  in  an 
action,  when  such  order  in  effect  de- 
termines the  action,  and  prevents  a 
judgment  from  which  an  appeal  might 
be  taken,"  an  appeal  lies  from  an  order 
striking  a  cross-petition  from  the  files. 
State  Bank  -'.  Christ,  82  Iowa  56. 

6.  Stockton     Combined    Harvester, 
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After  a  final  judgment  has  been  rendered,  disposing  of  both 
causes,  and  an  appeal  is  taken  only  from  so  much  of  the  judg- 
ment as  disposes  of  one  of  the  causes,  no  errors  in  the  judgment 
or  decree  on  the  other  cause  can  be  noticed  and  remedied  at  the 
instance  of  the  party  not  appealing .}  but  it  has  been  held  that 
an  appeal  from  a  judgment  on  one  of  the  causes  brings  up  the 
whole  case  and  all  the  issues  joined,  so  far  as  the  consideration  of 
the  particular  judgment  appealed  from  is  concerned,  and  that  in 
deciding  the  questions  raised,  the  court  will  explore  the  whole 
record  in  order  to  arrive  at  the  correct  conclusion.* 


etc.,  Works  v.  Glen's  Falls  Ins.  Co.,  98 
Cal.  557,  in  which  it  was  held  that  an 
intermediate  judgment,  denying  relief 
upon  a  cross-complaint  purporting  to 
dispose  of  only  one  of  the  defenses  to 
an  action,  is  not  a  final  judgment  from 
which  an  appeal  can  be  taken,  and  such 
an  appeal  must  be  dismissed. 

Where  a  case  made  by  the  original 
petition  is  triable  by  jury,  yet,  if  matter 
set  up  in  a  cross-petition  constitutes 
an  equitable  cause  of  action  which,  if 
established,  extinguishes  and  super- 
sedes the  case  made  in  the  petition,  the 
issues  taken  on  such  new  matter  are 
triable  by  the  court  and  the  decree 
rendered  thereon  is  appealable.  Massie 
V.  Stradford,  17  Ohio  St.  597;  Taylor 
V.  Leith,  26  Ohio  St.  426;  Buckner  -'. 
Mear,  26  Ohio  St.  514;  Dodsworth  v. 
Hopple,  33  Ohio  St.  16. 

Where  a  petition  in  a  civil  action 
made  a  case  for  equitable  relief  onlj', 
and  the  issues  actually  submitted  to 
and  determined  by  the  court  were  such 
that  neither  party  was  of  right  entitled 
to  a  jury,  an  appeal  carried  up  all  the 
issues  so  tried  and  determined,  al- 
though as  between  some  of  the  defend- 
ants there  were  other  issues  made  by 
cross-petition,  answer  and  reply,  upon 
which  a  jury  trial  might  have  been  of 


right  demanded.     Brown  v.  Kuhn,  40 
Ohio  St.  468. 

1.  Cowger  V.  Land,  ii2  Ind.  263; 
Mahaffy  v.  Mahaffy,  63  Iowa  55,  in 
which  it  was  held  that  where  a  judg- 
ment was  rendered  on  petition  and  cross- 
petition,  and  only  plaintiffs  appealed,  so 
much  of  the  judgment  as  was  an  adjudi- 
cation against  defendant,  on  the  claim 
set  up  by  the  cross-petition,  could  not  be 
reviewed  upon  her  request.  This  could 
only  be  done  on  appeal  by  her. 

2.  Cowger  v.  Land,  112  Ind.  263. 

Errors,  How  Reserved. — An  order  dis- 
missing a  cross-complaint  and  directing 
a  judgment  for  plaintiff  will  not  be 
reviewed  on  appeal  from  a  judgment,  in 
the  absence  of  a  bill  of  exceptions  as 
statement  on  appeal.  Stoddart  v. 
Burge,  53  Cal.  394.  But  see  Egolf  v. 
Bryant,  63  Ind.  365. 

theory  on  Which  Case  Tried  Not  to  Be 
Changed  on  Appeal. — Where  defendant 
styles  his  answer  a  counterclaim  and 
not  a  cross-complaint,  and  the  cause  is 
tried  on  that  theory,  he  cannot,  on 
appeal,  assert  that  his  answer  was  after 
all  a  cross-complaint,  and  that,  its 
allegations  not  having  been  denied 
by  plaintiff,  he  is  entitled  to  judg- 
ment. McAbee  v.  Randall,  41  Cal. 
137- 
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See  EXAMINATION   OF  WITNESSES. 


CROSS-LIBEL. 

See  ABMIRALTT,  vol.  i,  p.  272. 


CROSSINGS. 

By  Malcolm  Taylor. 

I.  Peeliminary,  688. 
II.  Parties,  689. 
m.  Allegations  of  Negligence,  689. 

1 .  In  Giving  Signals,  689. 

2.  In  speed  of  Trains,  689. 

3.  In  Construction  of  Crossing,  690. 

4.  In  Leaving  Cars  on  Track,  690. 

5.  Of  Particular  Acts  of  Negligence,  690. 

IV.  Rebutting  Contributory  Negligence,  691. 
V.  Description,  691. 

1 .  Of  Crossing,  69 1 . 

2 .  Of  Trains  and  Railroad,  69 1 . 

VI.  Crossing  of  Two  Railroads,  691. 
VII.  Allegations  and  Proof,  692. 
Vm.  Instructions,  693. 

I.  Preliminary. — The  following  article  embraces  matters  of 
pleading  and  procedure  in  actions  for  damages  for  injuries  to  per- 
son or  property  received  at  railroad  crossings,  and  qui  tain  actions 
against  railroad  companies  to  recover  penalties,  imposed  by  statute, 
for  failure  to  give  warning  of  the  approach  of  trains  at  highway 
crossings.* 

1.  As  to  procedure  arising  in  litiga-  road  across  the  tracks  of  another,  see 
tion  over  the  construction  of  one  rail-     article  Railroads. 
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II.  Parties — Against  whom. — Where  two  or  more  railroads  use 
the  same  crossing,  a  gateman  being  employed  by  one  of  them,  an 
action  for  injuries  received  at  the  crossing  maybe  brought  against 
the  company  that  employs  the  gateman,  although  the  injuries 
were  caused  by  a  train  on  one  of  the  other  roads.* 

m.  Allegations  of  Negligence — 1.  In  Giving  Signals. — In  cases 
of  negligence  arising  from  failure  to  give  the  usual  signals  at 
crossings,  it  is  sufficient  to  allege  that  the  defendant  negligently 
failed  to  ring  the  bell  and  sound  the  whistle,  without  giving 
further  particulars.^ 

2.  In  Speed  of  Trains. — Nor  do  allegations  as  to  the  speed  of 
trains  need  to  be  more  specific  than  a  general  averment  that  the 
speed  iwas  negligent,  reckless,  dangerous,  or  unusual.^ 


1.  Brow  V.  Boston,  etc.,  R.  Co.,  157 
Mass.  399.  In  this  case  the  tracks  of 
the  A,  B,and  C  railroads  crossed  a  street 
at  grade,  and  were  protected  by  one  set 
of  gates  under  charge  of  a  gateman  in 
the  employ  of  the  A  company.  Plain- 
tiff's injuries  were  caused  by  the  neg- 
ligence of  the  gateman  in  raising  the 
gite  on  the  approach  of  a  train  belong- 
ing to  the  C  railroad.  There  was  no 
contract  between  the  companies  as  to 
the  gateman,  but  part  of  the  wages  were 
paid  by  the  B  and  C  companies.  It 
■was  held  that  the  plaintiff  might  bring 
suit  against  the  A  company,  who  em- 
ployed the  gateman. 

lUinois — ^tii  Tarn  Action. — In  Illi- 
nois, a  qui  tarn  action  against  a  railroad 
company,  for  failure  to  give  warning  of 
the  approach  of  train  at  crossing,  by 
ringing  the  bell  or  sounding  the  whistle, 
as  required  by  statute,  may  be  brought 
by  any  informer,  in  his  own  name  or  in 


viz.,  ringing  a  bell  or  sounding  a  whis- 
tle. Here  the  specific  act  of  negligence 
is  pointed  out,  and  evidence  was  intro- 
duced tending  to  sustain  the  averment. 
This  averment,  with  allegation  of  con- 
sequential injury,  in  our  opinion,  was 
sufficient,  and  entitled  the  plaintiff  to 
introduce  evidence,  under  the  plea  of 
the  defendant,  in  support  thereof." 

Massachusetts. — Under  Mass.  Stat. 
1874,  c.  372,  §  164,  it  must  be  alleged 
that  the  statutory  signals  required 
were  not  given,  and  that  such  neglect 
by  the  defendant  contributed  to  the  in- 
jury. Wright  V.  Boston,  etc.,  R.  Co., 
129  Mass.  440. 

New  York. — Under  the  New  York 
statute,  which  requires  a  bell  to  be  rung 
or  whistle  to  be  sounded  while  ap- 
proaching a  crossing,  a  complaint  is 
bad  on  demurrer  which  fails  to  show 
positively  that  the  omissions  occurred 
while    approaching    the   crossing,  and 


the  name  of  the  people,  as  well  as  by   .that  such  was  the  case  cannot  be  shown 


the  state's  attorney.  Toledo,  etc.,  R. 
Co.  V.  Foster,  43  111.  4S0.  See  also 
dictum  of  Walker,  C.  J.,  in  Chicago, 
etc.,  R.  Co.  V.  Howard,  38  111.  415. 

2.  Pittsburgh,  etc.,  R.  Co.  v.  Martin, 
82  Ind.  476,  8  Am.  &  Eng.  R.  Cas.  253; 
Chicago,  etc.,  R.  Co.  7'.  Miller,  46 
Mich.  532,  6  Am.  &  Eng.  R.  Cas.  89. 
In  this  case  Marston,  C.  J.,  said: 
"  The  declaration,  it  is  said,  is  defective 
in  not  averring  specifically  the  negli- 
gence of  the  defendant  which  caused  the 
injury.  The  declaration  is  that  at  a 
certain  time  and  place  the  defendant 
negligently  and  carelessly  drove  a  cer- 
tain locomotive  upon  and  along  the 
railroad  up  to,  upon,  and  across  a  cer- 
tain public  highway,  at  the  crossing  of 
the  same  and  the  said  railroad,  without 
giving  the  necessary    statutory  signals. 


by  argument  or  inference.  Wilson  v. 
Rochester,  etc.,  R.  Co.,  16  Barb.  (N. 
Y.)  167;  Gridley,  J.,  £f/J5f?«//«^. 

3.  Lehnertz  v.  Minneapolis,  etc.,  R. 
Co.,  31  Minn.  219,  15  Am.  &  Eng.  R. 
Cas.  370;  Illinois  Cent.  R.  Co.  v. 
Slater,  129  111.  91,  affirming  2%  111.  App. 
73;  Pittsburgh,  etc.,  R.  Co.  v.  Martin, 
82  Ind.  476.  8  Am.  &  Eng.  R.  Cas.  253. 

In  the  case  of  Chicago,  etc.,  R.  Co. 
V.  Spilker,  134  Ind.  380,  55  Am.  &  Eng. 
R.  Cas.  200,  the  declaration  averred 
that  the  train  was  running  at  a  dan- 
gerous, reckless,  and  unusual  rate  of 
speed,  to  wit,  fifty  miles  an  hour,  at 
the  time  it  struck  the  wagon  in  which 
the  plaintiff  was  driving,  and  injured 
her,  and  that  the  defendant's  agents,, 
when  approaching  such  crossing,  never 
attempted  to  check  their  speed  or  stop 
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Company's  Rules. — In  an  action  for  injuries  caused  by  the  misman- 
agement of  cars,  it  is  not  necessary  to  allege  the  rules  of  the  rail- 
road company  in  regard  to  the  management  of  its  trains.  ^ 

3.  In  Construction  of  Crossing. — When  the  negligence  complained 
of  consists  in  the  faulty  construction  of  the  crossing,  a  general 
allegation  that  the  injury  was  caused  thereby  is  sufficient.^ 

4.  In  Leaving  Cars  on  Track. — A  good  cause  of  action  against  a 
railroad  company  is  stated  when  the  declaration  alleges  that  the 
defendant  negligently  left  its  cars  upon  the  track,  so  as  to  obstruct 
the  crossing,  and  thus  caused  injury  to  the  plaintiff.* 

5.  Of  Particular  Acts  of  Negligence. — Although  it  is  always  nec« 


the  train,  but  carelessly,  recklessly,  and 
negligently  ran  it  at  said  dangerous, 
reckless,  and  unusual  rate  of  speed  of 
fifty  miles  an  hour,  over  and  across 
said  street,  where  a  great  many  per- 
sons were  constantly  passing  and  cross-' 
ing.  This  was  held  sufficient  on  de- 
murrer, and  a  rehearing  was  denied. 

Notice  of  Reliance  on  City  Ordinance. — 
A  complaint,  after  setting  out  in  full 
a  ciiy  ordinance  prohibiting  the  run- 
ning of  trains  faster  than  ten  miles  an 
hour,  and  then  alleging  that  the  cars 
■were  run  at  a  great  and  unlawful  rate 
■of  speed,  in  consequence  of  which  the 
injury  was  caused,  and  that  the  de- 
fendant was  negligent  in  thus  running 
at  a  greater  rate  than  was  allowed  by 
such  ordinance,  sufficiently  notifies  the 
defendant  that  the  plaintiff  relies  upon 
the  breach  of  such  ordinance  as  a 
cause  of  action.  Atchison,  etc..  R.  Co. 
t<.  Feehan,  47  111.  App.  66,  affirmed  in 
149  111.  202. 

1.  Gulf,  etc.,  R.  Co.  V.  Smith  (Tex. 
Civ.  App.  1894).  26  S.  W.  Rep.  644, 
which  was  a  case  of  injuries  received 
from  the  careless  handling  of  cars  in 
:making  "  flying  switches." 

2.  Lake  Shore,  etc..  R.  Co.  -'.  Mc- 
intosh (Ind.  1894),  38  N.  E.  Rep.  476; 
Lehne-rtz  v.  Minneapolis,  etc.,  R.  Co., 
31  Minn.  219,  15  Am.  &  Eng.  R.  Cas. 
370,  /b/^w/wir Madden  f.  Minneapolis, 
etc.,"R.  Co.,  30  Minn.  453. 

In  East  Line,  etc.,  R.  Co.  v.  Brinker, 
68  Tex.  500,  the  allegation  was  that  the 
crossing  had  not  been  properly  pre- 
pared, fixed,  or  kept  in  repair,  and  that 
it  was  rotten  and  otherwise  defective 
and  insufficient.  In  speaking  of  the 
sufficiency  of  this  allegation.  Chief 
Justice  Willie  said  :  "  A  plaintifT  is  not 
ordinarily  presumed  to  know  the  con- 
dition of  the  track,  machinery,  cars,  and 
equipage  of  a  railroad,  so  as  to  specify 


what  particular  defect  has  brought 
about  the  disaster  by  which  he  is  in- 
jured. *  *  *  To  require  him  to  specify 
the  cause  or  causes  of  these,  or  any 
other  accidents  produced  by  the  negli- 
gence, would,  in  many  cases,  be  to  re- 
quire an  impossibility,  and  amount  to 
a  denial  of  justice.  But  such  things 
are  or  should  be  known  to  the  railroad 
company,  and  it  does  not  require  much 
particularity  in  pleading  to  put  it  on 
notice  as  to  what  negligence  is  laid  to 
its  charge." 

Connecticut. — Under  Gen.  Stat.,  p. 
232,  §  10.  which  declares  that  a  rail- 
road companj'  shall  be  liable  for  in- 
juries received  by  reason  of  the  defect- 
ive condition  of  a  crossing  placed  by 
a  railroad  upon  any  highway,  the  rail- 
road is  still  liable,  though  the  highway 
was  built  after  the  railroad,  and  the 
railroad  not  technically  constructed 
thereon ;  and  it  is  not  necessary  to  al- 
lege that  the  highway  was  constructed 
after  the  railroad  track  had  been  laid. 
Allen  V.  New  Haven,  etc.,  Co.,  50 
Conn.  215. 

3.  Young  V.  Detroit,  etc.,  R.  Co.,  56 
Mich.  430,  19  Am.  &  Eng.  R.  Cas.  417. 

Nor  is  it  necessary  in  such  an  allega- 
tion to  specify  the  particular  employees 
who  left  the  cars  upon  the  track,  nor 
the  duties  of  the  employees  in  respect 
to  the  management  of  the  cars.  Pitts- 
burgh, etc.,  R.  Co.  T'.  Kitley.  118  Ind. 
152,  37  Am.  &  Eng.  R.  Cas.  51T. 

When  the  complaint  alleges  that  the 
plaintiff's  horse  became  frightened  at 
cars  left  standing  at  a  highway  over 
which  the  plaintiff  was  lawfully  driv- 
ing, it  is  sufficient,  without  averring  that 
there  was  anything  peculiar  about  the 
cars  which  would  tend  to  frighten 
horses.  Such  a  complaint  is  not  sub- 
ject to  demurrer.  Pittsburgh,  etc.,  R. 
Co.  V.  Kitley,  118  Ind.  152. 
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essary  in  actions  for  injuries  at  crossings  to  allege  that  the  conduct 
of  the  defendant  was  negligent  or  careless,  yet  it  seems  not  to  be 
necessary  to  allege  at  length  the  physical  facts  on  which  the 
action  is  founded.  But  on  this  question  there  is  some  difference 
of  opinion. 1  See  also  articles  Legal  Conclusions  ;  Negligence. 
Proxim&te  Cause. — Allegations  of  negligence  must  show  that  such 
negligence  was  the  proximate  cause  of  the  injury.^ 

IV.  Rebutting  Contributory  Negligence.— There  is  a  wide 
variety  of  opinion  in  the  various  jurisdictions  as  to  the  necessity 
for  the  plaintiff  to  negative  contributory  negligence  in  his  com- 
plaint. For  a  thorough  discussion  of  the  subject,  the  reader  is 
referred  to  the  article  on  Contributory  Negligence,  ante,  p.  i. 

V.  Description — 1.  Of  Crossing. — The  declaration  should  describe 
the  crossing  with  sufficient  minuteness  to  identify  it ;  and  where 
there  is  any  reason  why  a  particular  crossing  is  more  dangerous 
than  others  such  additional  danger  should  be  averred  and  proved.* 

2.  Of  Trains  and  Railroad — Qui  Tam  Actions. — In  gm  tarn  actions 
against  a  railroad  company,  for  failure  to  give  signals  at  a  crossing, 
it  is  not  necessary  to  specify  in  the  declaration  on  what  trains  the 
omission  occurred.* 

VI.  Crossing  of  Two  Railroads. — In  a  suit  between  two  rail- 
roads, where  the  plaintiff  has  been  compelled  to  pay  damages  to 
its  passengers  by  reason  of   a  collision  with  the   defendant  com- 


1.  Clark  V.  Chicago,  etc.,  R.  Co.,  28 
Minn.  69.  The  declaration  in  this  case 
ran  as  follows  :  That  "  the  defendants 
herein,  by  the  culpable  carelessness, 
negligence,  unskilfulness,  and  misman- 
agement of  said  defendants  and  their 
emi^loyees,  wrongfully  ran  a  locomo- 
tive, with  a  train  of  cars  thereto  at- 
tached, used  and  employed  by  said 
defendants  in  operating  said  railroad, 
against plaintifTs said  horses,and  threw 
them  down,  killing  one  of  them  im- 
mediately, and  so  severely  injuring  the 
other  as  to  render  him  practically 
worthless."  See  also  Chicago,  etc.,  R. 
Co.  V.  Spilker,  134  Ind.  3S0. 

In  Rhode  Island  the  opposite  view  is 
taken.  Wilson  v.  New  York,  etc.,  R. 
Co.  (R.  I.  1894),  29  Atl.  Rep.  258. 

2.  Pittsburgh,  etc.,  R.  Co.  v.  Conn., 
104  Ind.  64. 

3.  Klanowski  v.  Grand  Trunk  R. 
Co.,  64  Mich.  279. 

Length  of  Time  Used. — A  declaration 
which  avers  that  a  crossing  has  been 
used  for  a  long  time,  and  that  such  use 
was  acquiesced  in  by  defendant,  is 
sufficient,  without  stating  the  length  of 
time  which  it  has  been  used.  Arm- 
strong V.  New  York,  etc.,  R.  Co.  (R. 
I.  1S93),  29  Atl.  Rep.  448. 


In  Massachusetts  the  declaration,  un- 
der Stat.  1S74,  must  show  that  the  acci- 
dent occurred  on  a  highway  crossing 
at  grade.  Wright  v.  Boston,  etc.,  R. 
Co.,  129  Mass.  440.  And  failure  to 
make  such  allegation  defeats  recovery. 
Allerton  v.  Boston,  etc.,  R.  Co.,  146 
Mass.  241. 

Qui  Tam  Actions. — In  an  action  un- 
der statute  against  a  railroad  company, 
for  failure  to  sound  the  whistle  or  ring 
the  bell  on  approaching  a  crossing,  it  is 
not  sufficient  to  allege  thart  the  omis- 
sion occurred  at  a  "  public  highway," 
but  the  crossing  must  be  sufficiently 
described  to  enable  the  defendant  to 
determine  which  one  is  intended.  Chi- 
cago, etc.,  R.  Co.  XK  Howard,  38  111.   415. 

4.  It  is  not  necessary  to  name  the 
train,  nor  to  give  the  number  and  de- 
scription of  the  engine  whose  engi- 
neer was  guilty  of  the  neglect.  Chicago, 
etc.,  R.  Co.  V.  Adler,  56  III.  344,  quoted 
in  Ohio,  etc.,  R.  Go.  v.  People,  45  111. 

A  pp.  583- 

Missouri. — In  a  qui  tam  action,  un- 
der the  Missouri  statute,  which  must 
be  brought  against  the  owner  of  the 
railroad,  it  is  a  sufficient  description  of 
ownership  to  allege  that  the  defendant 
*'  has  been  operating  and  running  "  the 
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pany,  an  allegation  that  the  accident  was  caused  wholly  by  the 
negligence  of  the  defendant  does  not  state  a  good  cause  of  action^ 
as  the  plaintiff  would  not  have  been  liable  to  its  own  passengers 
had  it  been  guilty  of  no  negligence.^ 

vn.  Allegations  and  Proof — in  General. — As  in  other  cases  of 
a  similar  nature,  in  actions  for  injuries  received  at  crossings  evi-^ 
dence  is  admissible  which  does  not  entirely  correspond  with  the 
allegations,  when  such  averments  are  not  of  a  technical  character.* 


railroad  in  question.  State  xk  St.  Joseph, 
etc.,  R.  Co.,  46  Mo.  App.  466. 

1.  The  question  is  thus  discussed  by 
Prvor,  C.  J.,  in  Cincinnati,  etc.,  R.  Co. 
iy.  "Louisville,  etc.,  R.  Co.  (K_y.  1895), 
30  S.  W.  Rep.  408:  "The  questions 
arising  on  the  demurrer  are  interesting, 
as  well  as  important ;  and,  if  the  aver- 
ments of  the  petition  presented  such 
facts  as  the  argument  of  counsel  for  the 
appellant  contends  that  this  court  must 
assume  existed,  there  would  be  much 
reason  for  holding  the  appellant  en- 
titled to  recover.  The  claim  of  the 
appellant  and  its  right  of  recovery  are 
based  solely  upon  the  alleged  negli- 
gence of  the  appellee,  not  for  an  injury 
to  the  property  of  the  former,  but  for 
an  injury  to  the  person  of  its  passengers, 
with  whom  the  appellant  had  contracted 
to  carry  safely  from  one  point  of  its 
road  to  another.  It  was  the  duty  of  the 
appellant,  a^  held  by  this  court  in  the 
case  of  Louisville,  etc.,  R.  Co.  t'.  Ritter, 
85  Ky.  368,  to  exercise  the  utmost  degree 
of  human  care,  diligence,  and  skill  in 
order  to  carry  its  passengers  safely;  and, 
while  recognizing  this  as  the  well-settled 
rule  on  the  subject,  the  carrier  is  not 
an  insurer  of  the  life  or  person  of  the 
passenger,  and  can  only  be  made  liable 
on  the  ground  that  it  has  failed  to 
exercise  this  extraordinary  care  and 
diligence  for  his  safety.  If,  therefore, 
this  is  a  case  where  the  one  company 
has  been  compelled  to  pay  damages  to 
its  passenger  by  reason  of  an  injurj'  to 
him  caused  by  the  negligence  of  another 
company,  and  for  that  reason  is  seeking 
indemnity,  the  neglect  of  the  company 
sought  to  be  charged  must  not  only  be 
alleged,  but  the  further  averment  of  a 
state  of  facts  showing  the  right  of 
recovery  by  the  passenger  against  the 
company  seeking  the  indemnity;  for, 
if  no  liability  existed,  a  voluntary  or 
coercive  payment  in  settlement  of  the 
»  damage  sustained  will  not  authorize  the 
assertion  of  such  a  clairft.  The  aver- 
ment that  the  liability  of  the  appellant 
and    its    being   compelled    to    pay    the 


money  were  caused  wholly  by  the  neg- 
ligence of  the  defendant,  must  be  con- 
strued as  meaning  that  the  appellant 
was  entirely  blameless,  and,  being 
without  fault,  assumed  the  liability  of 
the  defendant  to  the  passenger  for  no 
other  reason  than  his  being  injured 
when  in  appellant's  car ;  or  if  we  must 
assume,  as  is  contended  should  be  done,, 
that  the  language  'wholly  to  blame' 
means  the  plaintiff  was  whoUj'  to  blame 
as  between  the  plaintiff  and  the  defend- 
ant, still  there  is  no  averment  of  any 
fact  authorizing  the  conclusion  that  the 
appellant  was  guilty  of  an^-  negligence, 
or  of  such  negligence  and  want  of  care 
as  would  authorize  a  recovery  by  the 
passenger  bj'  reason  of  the  appellant's 
failure  to  carry  him  safely  to  his  desti- 
nation." 

Gatekeeper. — When  an  injury  is  re- 
ceived by  a  passenger  in  a  street  car  at 
a  railroad  crossing,  by  reason  of  the 
negligence  of  the  gatekeeper,  a  declara- 
tion in  an  action  against  the  railroad 
and  street  car  companies  need  not  al- 
lege that  the  gatekeeper  was  the  serv- 
ant of  the  railroad  company,  or  that 
the  latter  was  bound  to  maintain  the 
gates.  A  general  allegation  of  the 
negligence  of  the  defendants  or  their- 
servant  is  sufficient.  Washington,  etc., 
R.  Co.  V.  Hickey  (D.  C.  App.),  20^ 
Wash.  L.  Rep,  177. 

2.  Leavitt  v.  Terre  Haute,  etc.,  R. 
Co.,  5  Ind.  App.  513.  In  this  case  an 
allegation  that  the  engineer  reversed 
his  engine  and  then  "started"  in  the 
direction  of  the  crossing  at  a  rapid  rate 
of  speed,  was  sufficiently  supported  by 
evidence  that  the  engineer,  after  re- 
versing his  engine,  caused  it  to  move 
slowly  over  the  track  to  the  point  where 
the  accident  occurred. 

OwnersMp  of  Train. — When,  in  a  dec- 
laration, the  ownership  of  a  train  by 
which  the  plaintiff  was  injured  is 
alleged,  in  the  absence  of  opposing 
evidence,  it  is  sufficient  if  the  proof 
frima  facie  supports  the  allegation. 
In  such    a   case,  when    the  ownership 
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Defective  Crossing. — Where  the  declaration  alleges  that  the  injury 
was  caused  by  some  defect  in  the  crossing,  evidence  of  defects 
other  than  the  one  alleged  in  the  declaration  is  admissible.' 

Extent'of  Crossing. — An  allegation  that  the  track  does  not  consti- 
tute the  entire  crossing  may  be  supported  by  evidence  as  to  the 
position  of  the  plaintiff  on  the  crossing  at  the  time  of  the  acci- 
dent, as  that  he  had  passed  over  the  rails,  but  was  still  technically 
on  the  crossing.^ 

Failure  to  Give  Warning.^ — Under  an  allegation  of  failure  to  give 
warning  by  signals,  any  evidence  of  negligence  in  that  respect  is 
admissible.^ 

Vni.  Instructions — confusing. — The  court,  in  charging  the  jury  in 
cases  of  negligence,  must  use  language  that  is  not  confusing;*  but 
the  use  of  other  than  the  customary  legal  phrases,  when  the 
meaning  remains  clear,  is  not  error.^ 


can  scarcely  be  proved  except  bj  the 
defendants,  complete  proof  will  not  be 
required.  Pittsburgh,  etc.,  R.  Co.  v, 
Knutson,  69  III.  103. 

1.  East  Line,  etc.,  R.  Co.  v.  Brinker, 
68  Tex.  500. 

And  when  the  declaration  alleges 
that  the  crossing  was  defective,  but 
fails  to  allege  that  such  defect  con- 
tributed to  the  injury,  and  the  grava- 
men of  the  action  is  the  failure  to 
give  signals,  evidence  of  the  condition 
of  the  crossing  is  not  admissible.  To- 
ledo, etc.,  R.  Co.  V.  Jones,  76  111.  311. 

2.  When  it  is  alleged  that  the  track 
is  not  the  entire  crossing,  evidence  is 
admissible  to  show  that  the  plaintiff  in 
his  buggy  had  crossed  the  track  so  that 
the  hind  wheels  were  several  feet  be- 
yond the  rails,  and  that  his  horse  then 
began  backing.  The  fact  that  the 
plaintiflf  had  crossed  the  track  is  not 
contrary  to  the  allegation.  Leavitt 
V.  Terre  Haute,  etc.,  R.  Co.,  5  Ind. 
App.  513- 

Footway. — When  the  petition  alleges 
"  a  public  crossing  or  footway  for  foot- 
men," evidence  is  admissible  to  show 
that  it  was  used  by  pedestrians,  though 
not  a  highway.  Clampit  v.  Chicago, 
etc.,  R.  Co.,  84  Iowa  71. 

3.  Turner  v.  Norfolk,  etc.,  R.  Co. 
( W.  Va.  1895),  22  S.  E.  Rep.  83. 

Flagman. —  Evidence  may  be  intro- 
duced of  failure  to  station  a  flagman  at 
the  crossing,  and  thus  give  warning, 
although  there  is  no  allegation  to  that 
effect.  Lesan  v.  Maine  Cent.  R.  Co., 
77  Me,  85,  approved  in  Heddles  v. 
Chicago,  etc.,  R.  Co.,  74  Wis.  239. 

4.  The  following  instruction  was 
held  to   be   confusing :    "  If   the    jury 


believe,  from  the  evidence,  that  the 
persons  in  charge  of  the  engine  in  ques- 
tion saw  the  top  of  the  plaintift''s  wag- 
on as  it  approached  the  crossing,  and 
continued  to  .see  the  same  until  the 
wagon  reached  such  crossing,  and  that 
persons  approaching  such  crossing 
from  the  east  could  not  see  a  train 
until  they  were  in  about  thirty  feet  of 
such  crossing,  then  it  was  the  duty  of 
such  persons  in  charge  of  said  train  to 
have  slackened  the  speed  of  said  en- 
gine, and  to  have  warned  the  plaintiff 
of  its  approach  by  sounding  its  whistle 
or  ringing  a  bell,  and  a  failure  to  do  so 
would  be  negligence  on  the  part  of  the 
defendant,"  Illinois  Cent.  R.  Co.  v. 
Maffit,  67  111.  431. 

6.  In  an  action  for  injuries  result- 
ing from  the  negligence  of  a  flagman, 
the  court  charged  the  jury  that  if  they 
believed  the  flagman  "  improperly  and 
importunely"  signaled,  etc.,  instead  of 
using  the  more  correct  and  exact 
words,  "  carelessly  and  negligently," 
it  was  held  that  while  the  former  words 
were  not  the  most  correct,  yet  the  dif- 
ference was  not  sufficient  to  mislead 
a  jury  and  was  not  error.  Pennsyl- 
vania Co.  V.  Sloan,  125  111.  72. 

"  Limits  of  Actual  Danger." — In  the 
case  of  Nosier  '■.  Chicago,  etc.,  R.  Co., 
73  Iowa  26S,  the  court  charged  the 
jury  that  from  the  time  one  about  to 
cro^  a  railroad  track  enters  "within 
the  limits  of  actual  danger,"  he  must 
exercise  ordinary  care,  etc.  It  was 
held  that  the  use  of  these  words,  "  lim- 
its of  actual  danger,"  wnen  taken  in 
connection  with  the  other  instructions 
given,  did  not  mislead  the  jury. 

"Reasonably    Safe." — The  difference 
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Miileading. — If  the  instruction  tends  to  mislead  the  jury  it  is 
ground  for  error.^ 

Contributory  Negligence. — Failure  of  the  court  to  charge  as  to  con- 
tributory negligence,  when  such  charge  is  not  asked  for,  is 
not  reversible  error.* 


between  the  two  expressions,  "  reason- 
abl}'  safe  and  convenient,"  and  "  reason- 
ably safe,"  as  used  in  the  instructions 
of  the  plaintiff  and  defendant  respect- 
ively, was  held  not  to  amount  to  an  in- 
consistency. Brown  v.  Hannibal,  etc., 
R.  Co.,  99  Mo.  310,  42  Am.  &  Eng.  R. 
Cas.  87. 

So  when  the  declaration  charged  the 
defendant  witH  failure  to  maintain  a 
"good  and  sufficient  crossing,"  and  the 
court  charged  that  it  was  the  defend- 
ant's duty  to  maintain  a  "  reasonably 
safe  and  convenient  crossing,"  the  dif- 
ference does  not  constitute  a  departure 
from  the  pleadings.  Brown  v.  Hanni- 
bal, etc.,  R.  Co.,  99  Mo.  310. 

1.  'An  instruction  that  the  fact  that 
the  train  "was  running  twenty,  thirty, 
or  forty  miles  an  hour,  constitutes  no 
element  of  negligence,  or,  under  the 
other  facts  proven,  shows  the  defend- 
ant, or  its  servants,  to  have  been  wilfully 
careless  of  the  consequences  of  such 
running,"  should  be  refused  because  it 
is  confused  and  misleading.  Louis- 
ville, etc.,  R.  Co.  V.  Stommel,  126  Ind.  31;. 

As  to  What  is  Required  of  Defendant. 
— Failure  to  charge  as  to  what  particu- 
lar acts  are  required  of.  defendant  to 
absolve  it  from  liability  in  regard  to 
giving  warnings  at  crossings,  while  the 
jury  were  allowed  to  consider  such 
acts,  was  held  to  be  error  as  tending  to 
mislead  the  jury.  Jones  v.  Utica,  etc., 
R.  Co.,  36  Hun  (N.  Y.)  115. 

Neither  Party  Guilty  of  Negligence. — 
An  instruction  that  if  neither  party 
was  guilty  of  negligence  no  recovery 
could  be  had,  was  held  no  error,  as  it 
would  not  have  prejudiced  the  defend- 
ant. Gulf,  etc.,  R.  Co.  V.  Greenlee,  70 
Tex.  553. 

Statement  of  Court's  Opinion.  —  A 
mere  statement  of  the  opinion  of  the 


judge  that  the  crossing  was  "  danger- 
ous," when  the  facts  are  left  to  the  jury, 
is  not  a  misdirection.  Quill  v.  New 
York  Cent.,  etc.,'  R.  Co.,  16  Daly  (N. 
Y.)  313,  affirmed  in  126  N.  Y.  629. 

Qui  Tarn  Actions. — An  instruction  in 
a  qui  tarn  action  for  failure  to  give  sig- 
nals at  crossings,  which  charges  that 
the  jury  must  decide  upon  a  preponder- 
ance of  evidence,  is  erroneous.  Though 
complete  proof  is  not  required,  yet  a 
mere  preponderance  is  insufficient.  To- 
ledo, etc.,  R.  Co.  V.  Foster,  43  111.  480. 

2.  In  an  action  for  injuries  received 
at  a  crossing,  the  plaintiff  offered  testi- 
mony that  he  stopped  and  listened ; 
the  defendant,  that  the  whistle  was 
blown  and  bell  rung.  On  this  evidence, 
the  failure  of  the  court  to  charge  that 
contributory  negligence  of  defendant 
was  a  matter  of  defense,  was  held  not 
reversible  error.  Whilton  v.  Rich- 
mond, etc.,  R.  Co.,  57  Fed.  Rep.  551. 

Common-law  Negligence. — It  is  not 
necessary  to  charge  as  to  common-law 
negligence  where  there  are  no  facts 
proved  to  which  such  a  charge  could 
be  applicable. 

"Abstract  propositions  of  law  not 
applicable  to  the  facts  developed  by  the 
proof  should  not  be  given  in  charge  to 
the  jury.  Unless  we  could  see  that  the 
jury  were  misled,  we  might  not  re- 
verse for  such  an  error;  but  it  is  the 
better  practice  only  to  charge  the  law 
as  applicable  to  the  facts  developed  by 
the  proof."  Per  Lea.  J.,  in  Railway 
Co.  V.  Howard,  90  Tenn.  144. 

Ignoring  Eridence. — A  charge  which 
states  the  law  as  to  contributory  neg- 
ligence, but  ignores  the  evidence  tend- 
ing to  show  it,  is  not  therefore  errone- 
ous. East  Tennessee,  etc.,  R.  Co.  v. 
Clark,  74  Ala.  443,  19  Am.  &  Eng.  R. 
Cas.  345. 
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CRUELTY  TO  ANIMALS  AND  CHILDREN. 

By  Malcolm  Taylor. 

I.  Indictment,  695. 
n.  Instructions,  697. 

I.  Indictment — statutory. — The  crime  of  cruelty  being  statutory, 
it  is  sufficient  in  the  indictment  to  follow  the  wording  of  the 
statute,* 


1.  State  V.  Comfort,  22  Minn.  271; 
State  V.  Giles,  125  Ind.  124. 

In  Massacliusetts,  it  is  not  necessary 
to  allege  that  the  cruelty  was  unneces- 
sary. Com.  V.  Whitman,  118  Mass.  458. 

An  averment  in  an  indictment  on 
Mass.  Gen.  Stat.,  c.  165,  §  41,  that  the 
defendant  "  did  cruelly  beat  a  certain 
horse,"  is  a  sufficient  description  of 
the  oflfense  and  of  the  horse.  Com.  v. 
McClellan,  loi  Mass.  34;  Com.  v. 
Whitman,  118  Mass.  458. 

An  indictment  alleging  that  the  de- 
fendant, having  charge  and  custody  of 
a  certain  animal,  to  wit,  a  dog,  did  then 
and  there  knowinglj'  and  wilfully 
authorize  and  permit  said  dog  to  be 
subject  to  unnecessary  torture,  suffer- 
ing and  cruelty,  by  then  and  there 
knowingly  and  wilfully  suffering  and 
permitting  said  dog  to  be  bitten,  man- 
gled, and  cruelly  tortured  hy  a  certain 
other  dog,  charges  with  certainty  and 
without  ambiguity  an  offense  under 
Massachusetts  Stat.  1869,  c.  344,  § 
2;     Com.     V.     Thornton,     113    Mass. 

457- 

Illinois. — In  S^yartzbaugh  v.  People, 
85  111.  457,  it  was  held  that  the  court 
will  take  judicial  notice  that  the  in- 
jured animal  was  a  domestic  animal, 
the  term  "  domestic  animal "  being  used 
in  the  statute.  See  also  State  v.  Gould, 
26  W.  Va.  258. 

In  Indiana. — An  affidavit  charging 
that,  at  a  certain  time  and  place,  the  ac- 
cused did  then  and  there  unlawfully 
and  cruelly  torment  and  needlessly 
mutilate  a   certain   animal,   to   wit,   a 


goose,  the  property  oi  some  person  or 
persons  to  affiant  unknown,  by  then 
and  there  unlawfully  turpentining  and 
burning  in  a  cruel  and  wanton  manner 
said  goose,  sufficiently  charges  cruelty 
to  an  animal  under  section  2101,  Rev. 
Stat.,  Ind.,  18S1,  which  subjects  to  fine 
any  person  who  "overdrives,  overloads, 
tortures,  torments,  deprives  of  neces- 
sary sustenance,  orneedlessly  or  cruellj' 
beats  or  kills  any  animal."  State  v. 
Bruner,  iii  Ind.  98. 

In  North  Carolina. — Indictments  for 
cruelty  properly  charge  the  act  as  ««- 
laivfully  and  -wilfully  done.  State  v. 
Allison,  90  N.  Car.  733. 

Overdriving. — An  indictment  charg- 
ing cruelty  to  animals  in  torturing 
and  cruelly  overdriving  two  horses  by 
forcing  them  through  and  over  miry 
roads  at  violent  speed,  by  whipping 
and  beating  them  when  greatly  dis- 
tressed, fatigued,  etc.,  on  a  certain  day, 
at  a  certain  county,  is  sufficient.  State 
V.  Haley,  52  Mo.  App.  520. 

In  State  v.  Comfort,  22  Minn.  271, 
Gillfillan,  C.  J.,  said:  "It  is  objected 
that  the  indictment  should  go  beyond 
the  words  of  the  statute  and  more  par- 
ticularly describe  what  constituted  the 
overdriving.  But  a  charge  in  an  indict- 
ment may  be  made  in  the  words  of  the 
statute  without  a  particular  statement 
of  facts  and  circuinstances,  when,  by 
using  those  words,  the  act  in  which  the 
offense  consists  is  fully,  directly  and  ex- 
pressly alleged,  without  any  uncertainty 
or  ambiguity."  See  also  Com.  f. Welsh, 
7  Gray  (Mass.)  324. 
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Duplicity. — Various  acts  of  cruelty,  constituting  but  one  offense, 
do  not  constitute  duplicity  when  the  acts  are  all  of  the  same 
nature.*     But  not  so  where  they  involve  distinct  complaints.^ 

Species  of  Animals. — In  cruelty  to  "  Cattle,"  in  its  legal  sense,  the 
indictment  should  give  the  species  of  the  creature  injured,  as 
horse,  steer,  gelding,  or  the  like,  if  such  distinction  in  terms 
is  made  in  the  statute.  But  when  the  statute  uses  only  the 
larger  term  such  distinction  is  unnecessary.^ 

Ownership. — It  is  not  necessary  to  allege  in  the  indictment  the 
ownership  of  the  animal  cruelly  treated,  "*  but  when  set  out  it 
must  be  proved  as  alleged,  since  a  variance  is  fatal. ^ 

Torture. — An  indictment  alleging  torture  must  show  that  torture 
actually  existed,  by  setting  forth  the  acts  which  produced  the 
pain.^ 

"Beat." — The  word  "beat,"  which  may  be  used  in  other  senses 
in  an  indictment  for  cruelty  to  animals,  is  sufficient  to  denote  the 
infliction  of  blows.' 

Time. — Indictments  for  cruelty  may  allege  that  the  offenses  were 


1.  A  count  in  a  complaint  is  not  bad 
for  duplicity  because  it  alleges  that  the 
defendant  "  did  cruelly  torment,  tor- 
ture, maim,  beat  and  wound  his  horse, 
and  deprive  said  horse  of  necessary 
sustenance;"  only  one  offense- is  al- 
leged, and  the  different  descriptions  of 
it  are  not  repugnant.  State  v.  Haskell, 
76  Me.  399. 

"Beat  and  Torture." — In  Massachu- 
setts^ a  complaint  that  the  defendant,  at 
a  time  and  place  named,  "  with  force 
and  arms,  unlawfully  and  cruelly  did 
beat  and  torture  a  certain  horse,  the 
property  of  "  the  complainant  and  an- 
other person,  does  not  charge  two  of- 
fenses. Com.f.  Lufkin,  7  Allen  (Mass.) 

579- 

2.  State  V.  Gould,  26  W.  Va.  258. 

3.  State  V.  Hambleton,  22  Mo.  452, 
where  the  words  "  horse  beast  "  in  the 
indictment,  instead  of  the  words  "  any 
cattle  "  as  used  in  the  statute,  were  held 
to  be  sufficient,  the  larger  term  em- 
bracing the  smaller.  See  also  Taylor 
V.  State,  6  Humph.  (Tenn.)  285;  State 
1'.  Abbott,  20  Vt.  537  ;  State  v.  Pearce, 
Peck  (Tenn.)  66;  Bush  v.  State,  18 
Ala.   415;    State    v.    Lange,     22    Tex. 

591- 

4.  Grise  v.  State,  37  Ark.  456  (the 
words  of  the  Arkansas  statute  mak- 
ing it  a  misdemeanor  "needlessly  to 
mutilate  or  kill  any  living  creature"); 
State  V.  Gould,  26  W.  Va.  258;  Com. 
v.  Lufkin,  7  Allen  (Mass.)  579;  Com. 
T.  McClellan,    101    Mass.  34;  Com.  f. 


Whitman,  118  Mass.  458;  State  v. 
Brocker,  32  Tex.  611;  Darnell  v.  State, 
6  Tex.  App.  482 ;  Collier  v.  State,  4 
Tex.  App.  12;  Turman  t'.  State,  4  Tex. 
App.  5S6 ;  Benson  xk  State,  i  Tex.  App. 
6;  State  t'.  Avery,  44  N.  H.  392  ;  State 
V.  Comfort,  22  Minn.  271. 

6.  Collier  v.  State,  4  Tex.  App.  12; 
State  V.  Bruner,  iii  Ind.  98. 

6.  Under  North  Carolina  Code,  § 
2482,  declaring  it  a  misdemeanor  to 
"  wilfully  overdrive,  overload, wound,  in- 
jure, torture,  torment,  deprive  of  neces- 
sary sustenance,  or  cruelly  beat,  or  need- 
lessly mutilate  or  kill,  *  *  *  any  use- 
ful beast,  fowl  or  animal."  an  indict- 
ment charging  that  defendant  did 
wilfully,  etc.,  "  torture,  torment  and  act 
in  a  cruel  manner  towards  *  *  *  a 
hog "  does  not  sufficiently  charge  the 
statutory  offense;  the  words  employed 
in  the  indictment  not  having  any  tech- 
nical or  certain  meaning,  but  being 
rather  conclusions  from  a  number  of 
facts.  State  v.  Watkins,  loi  N.  Car. 
702. 

Alleging  Effect  of  Act. — An  indict- 
ment in  a  statute  prohibiting  the  tor- 
ture of  animals,  which  merely  charges 
the  act  of  tying  brush  or  boards  to  the 
tail  of  a  horse,  unaccompanied  with 
averments  declaring  the  effect  of  the 
act,  is  insufficient.  Such  an  act  does 
not  necessarily  produce  torture.  State 
V.  Pugh,  15  Mo.  509;  Com.  v.  Whit- 
man, 118  Mass.  458. 

7.  Com.  V.  McClellan,  loi   Mass.  34. 
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committed  during  a  period  of  time  instead  of  on  separate  dates, 
where  the  offenses  involve  continuous  action. * 

Children. — When  the  injury  to  a. child  is  occasioned  by  acts 
continued  and  extended  over  a  long  period  of  time,  it  is  proper 
to  charge  in  the  indictment  that  the  offense  was  committed  upon 
a  particular  day  subsequent  to  the  time  when  the  consequences 
of  the  acts  were  developed.^ 

YarisBoe. — Allegations  of  distinct  acts  must  be  supported  by 
proof.3 

Malice. — It  must  be  alleged  in  the  indictment  that  the  acts  were 
done  maliciously.*  But  it  is  not  necessary  to  show  malice  against 
the  owner  ;  ^  and  a  malicious  intent  is  sometimes  iniplied.^ 

II.  Instructions — intent. — The  court  may  instruct  the  jury  to 
consider  the  intent  of  the  party  in  the  commitment  of  the  act, 
aid  that  the  burden  of  proof  is  on  the  prosecution  to  show  such 
intent.'  But  when  cruelty  is  the  inevitable  result  of  the  acts 
doie,  an  intent  to  be  cruel  must  be  implied.^ 


1.  State  V.  Bosworth,  54  Conn.  i. 

2.  Cowley  v.  People,  21  Hun  (N. 
N.)  45,  8  Abb.  N.  Cas.  (N.  Y.)  i,  83 
N.  Y.164. 

Cbildren  under  the  Care  of  Strangers. 
— Wher.  one  who  has  no  natural  or 
legal  dutr  to  a  child  voluntarily  assumes 
its  care  md  custody,  he  is  amenable 
to  the  staute,  and  it  is  not  necessary 
to  aver  or  7rove  that  he  had  means  of 
support;  h>  must  either  perform  his 
duty  or  suirender  such  care  and  cus- 
tody.    Cowhy  V.  People,  83  N.  Y.  464. 

3.  An  alle^tion  that  the  defendant 
did  "wound  ^d  kill"  a  certain  mule, 
was  held  not  t«  be  supported  by  proof 
that  the  mule  was  wounded  but  not 
killed.      Reid   7.    State,  8   Tex.   App. 

430- 

Warner  v.  Jerry,  14  Hiin  (N.  Y.) 
Thompson  v.  State,  51  Miss. 
State  V.  Jackson,  12  Ired.  (N. 
329;  State  y.  Allison,  90  N. 
733 ;  Branch  \v.    State,   41  .Tex. 


4 

337 
353; 
Car.) 
Car. 
624. 
In 


Rembert  v.  Stite,  56  Miss.  280, 
the  words  "out  of  a  sf^rit  of  revenge," 
though  a  part  of  thy  statute,  were 
omitted    from    the    inc^ctment.      The 


allegation  was  held  sufficient,  the  word 
"  maliciously"  appearing. 

6.  Brown  v.  State,  26  Ohio  St.  176; 
Mosely  v.  State,  28  Oa.  190;  State  v. 
Avery,  44  N.  H.  392. 

6.  State  V.  Avery,  44  N.  H.  392. 

7.  In  Com.  V.  Wood,  iii  Mass.  408, 
the  instruction  was  as  follows:  "That 
the  commonwealth  must  prove  that  the 
defendant  overdrove  the  horse  know- 
ingly and  intentionally ;  that  the  de- 
fendant, like  all  other  men,  was  pre- 
sumed to  know  what  he  did,  and  to 
intend  the  natural  and  necessary  results 
of  his  acts;  that,  if,  in  the  proper  exercise 
of  his  own  judgment,  he  thought  he  was 
not  overdriving  the  horse,  he  must  be 
acquitted;  and  that  upon  these  instruc- 
tions the  jury  might  come  to  the  con- 
clusion that  it  was  a  question  of  fact  to 
be  determined  by  the  result  to  which 
they  should  come,  as  to  the  truth  respec- 
tively of  the  testimony  introduced  by 
the  commonwealth  and  by  the  de- 
fense." Contra,  State  r'.  Hackfath,  20 
Mo.  App.  614,  where  it  was  held  that 
intent  was  immaterial. 

8.  People  V.  Brunell,  48  How.  Pr. 
(N.  Y.  General  Sessions)  435. 
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I.  Tenant  as  Plaintiff,  698. 
n.  Tenant  as  Defendant,  699. 

III.  Steanger  in  Possession,  699. 

IV.  CuETESY  Initiate,  699. 

I.  Tenant  as  Plaintiff. — Immediately  upon  the  death  of  tie 
wife,  under  circumstances  conferring  an  estate'  as  tenant  by  ^he 
curtesy  upon  the  surviving  husband,  such  estate  becomes  a 
vested  life  estate  subject  to  all  the  interests  and  rights  of  artion 
incident  thereto,  and  the  holder  of  such  estate  can  recover  pos- 
session from  any  one  who  wrongfully  withholds  it  from  hm,  in 
the  same  manner  that  other  tenants  for  life  recover  posses.'ion  of 
their  estates.* 


1.  Jacobs  V.  Rice,  33  111.  370. 

Trespass  to  Try  Title.— A  plaintiff 
claiming  as  tenant  by  the  curtesy 
may  recover  possession  of  the  premises 
in  the  ordinary  form  of  an  action  of 
trespass  to  try  title.  Rochon  v.  Le- 
catt,  I  Stew.  (Ala.)  609. 

Ejectment  or  Trespass  to  Try  Title. — 
The  remedy  is  by  ejectment  or  trespass 
to  try  title.  Lecatt  v.  Merchants'  Ins. 
Co.,  16  Ala.  177,  50  Am.  Dec.  169. 

Action  against  Tenant  in  Common. — 
John  Dvmn  died  in  1857  intestate,  and 
leaving  him  surviving  his  widow, 
Margaret  Dunn,  and  two  childrenjohn 
J.  and  Mary,  At  the  time  of  his  death 
he  was  seized  in  fee  of  a  parcel  of  land, 
which  descended  to  his  children  as 
equal  tenants  in  common,  subject  to 
the  dower  rights  o^  their  mother.  In 
1873,  the  daughter  was  married  to  the 
plaintiff.  A  child  was  born  of  the 
marriage  in  December,  1875,  which 
soon  died,  and  the  plaintiff's  wife  died 
intestate  in  1876.  In  1878,  Margaret 
Dunn,  the  widow,  and  her  son  John  J. 
conveyed  the  said  premises  to  Lathrop, 
and,  in  1879,  Lathrop  conveyed  them 
to  the  defendant.  The  said  premises, 
when  conveyed  to  the  defendant,  were 
wholly  vacant  and  unimproved,  but 
had  been  covered  by  a  depot  building 


erected  %  the  defendant  for  the  pur- 
poses of  its  business.  The  plaintiff 
did  not  know  until  a  shor:  time  pre- 
vious to  bringing  the  suit  hat  he  had 
any  interest  in  the  premses.  It  was 
held  that  the  plaintiff  cculd  maintain 
an  action  as  a  tenant  i>  common  for 
the  rental  value  of  the  p"operty  under 
Code  of  Civil  Procfdure,  §  1666, 
although  no  rents  ha(  been  received. 
Muldowney  v.  Morris  etc.,  R.  Co.,  42 
Hun  (N.  Y.)  444. 

Writ  of  Right. — It  biS  been  held  that  a 
tenant  by  curtesy  rannot  maintain  a 
writ  of  right.  Leatt  v.  Merchants' 
Ins.  Co.,  16  Ala.  i,  7,  50  Am.  Dec.  169. 

Alleging  Tenancy. — For  an  ancient 
form  of  alleging  tenancy  by  curtesy, 
see  Paine's  Case  8  Coke  35. 

Effect  of  Wife'r  Death,  Pendente  Life. — 
If  the  wife  dfe  while  a  real  action, 
brought  by  tie  husband  and  wife  in 
her  right,  is  pending,  the  action  abates, 
and  the  husoand  cannot  in  that  suit 
proceed  for  his  estate  by  the  curtesy. 
Ryder  v.  Pabinson,  2  Me.  127. 

As  Tenajt  of  Undivided  Half  Interest. 
— In  Mocce  v.  Ivers,  83  Mo.  29,  a  tenant 
by  the  furtesy  of  an  undivided  half 
interest  in  land  was  held  a  proper 
party  pSintiff  in  an  action  of  ejectment 
to  recrver  possession  thereof. 
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n.  Tenant  as  Defendant. — As  tenant  for  life,  the  tenant  by 
the  curtesy  will  be  subject  to  any  appropriate  action  at  law  or  in 
equity  for  waste,  by  the  nonpayment  of  taxes  or  otherwise.* 
The  interest  of  the  tenant  by  the  curtesy  can  in  no  wise  be 
affected  by  proceedings  to  which  he  is  not  made  a  party.* 

ni.  Strangee  in  Possession. — The  interest  of  a  tenant  by  the 
curtesy,  being  not  a  mere  charge  or  incumbrancfe  but  a  legal  es- 
tate in  the  land,  may  be  set  up  by  a  stranger  in  possession  to 
defeat  a  recovery  by  the  heir  or  remainderman.^ 

IV.  Curtesy  Initiate — Parties. — In  some  states  tenancy  by  cur- 
tesy initiate  is  recognized,  and  it  has  been  held  that  a  tenant  by 
the  curtesy  initiate  has  a  right  to  sue  alone  for  the  possession  of 
his  wife's  land  and  for  damages  for  the  detention  of  it,  but  for  an 
injury  done  to  the  inheritance  his  wife  must  be  joined  in  the  suit.* 


Survival  of  Action. — Where  the  ten- 
ant by  the  curtesy,  bringing  an  action 
for  possession  of  his  estate,  dies  while 
the  action  is  pending,  his  personal  rep- 
resentative may  be  substituted  as  plain- 
tiff and  recover  the  rents  and  profits  of 
such  estate,  to  which  the  original  plain- 
tiff would  have  been  entitled  at  the 
time  of  his  death.  Hart  v,  McGrew 
(Pa.  1S87),  II  Atl.Rep.  617. 

Rights  of  Reversioners. — The  rever- 
sioners, or  persons  deriving  title  from 
the  deceased  wife,  are  not  proper  par- 
ties plaintiff,  and  cannot  maintain  an 
action  affecting  the  possession  of  the 
estate  during  the  life  of  the  tenant  by 
the  curtesy.  Miller  v.  Bledsoe,  61 
Mo.  96. 

1.  Phelan  v.  Boylan,  25  Wis.  679. 

2.  Sale  by  Orphan's  Court. — A  sale 
of  such  lands  by  order  of  an  Orphan's 
Court,  without  making  the  tenant  by 
the  curtesy  a  party,  will  be  subject  to 
his  tenancy  by  the  curtesy.  Phelan  v. 
Boylan,  25  Wis.  679. 

3.  Adair  v.  Lott,  3  Hill  (N.  Y.)  182. 

4.  Wilson  V.  Arentz,  70  N.  Car.  670; 
Williams  v.  Lanier,  Bush.  (N.  Car.) 
30;  Shortall  v.  Hinckley,  31  111.  219. 


Cutting  Timber  Trees. — Where  the 
husband  has  possession  of  the  wife's 
land,  after  issue  born,  case  in  the  na- 
ture of  waste  is  the  proper  remedy  for 
an  injury  to  the  inheritance  by  cutting 
timber  trees,'  and  should  be  in  the 
name  of  the  husband  and  wife  jointly. 
Williams    v.  Lanier,   Busb.   (N.   Car.) 

30- 

Injury  to  Crop. — But  for  an  injury  to 
the  crop  the  husband  sues  alone.  Wil- 
liams V.  Lanier,  Busb.  (N.  Car.)  30. 

Alleging  Tenancy. — A  complaint  by  a 
husband,  which  states  that  he  was 
married  to  his  wife  in  1841,  that  he 
had,  by  her,  several  living  children, 
and  that  she  acquired  the  land  in  ques- 
tion by  a  deed  executed  to  her  in  1864, 
is  sufficient  to  show  his  title  as  tenant 
by  the  curtesy  initiate  of  the  land  ;  and 
the  fact  that  the  Act  of  1848  (Battle's 
Rev.,  c.  69,  §  33)  deprives  him  of 
power  to  lease  the  land,  without  the 
consent  of  his  wife,  will  not  prevent 
his  recovery  of  the  land  by  an  action 
under  the  Code  Civ.  Pro.  of  North 
Carolina,  without  joining  his  wife  as  a 
party.  Wilson  v.  Arentz,  70  N.  Car. 
670. 
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CUSTOMS  DUTIES. 

See  TAXES. 


DAMAGES. 

By   Robert  Grattan. 

I.  Jttbisdiction,  702. 
n.  Allegations  must  Show  Damage,  703. 

1.  Generally,  703. 

2.  Nominal  Damages,  704. 

,-111.  Mattees  in  Aggkavation  of  Damage,  705. 

1.  Ge7ierally,  705. 

2.  Not  Traversable,  706. 

IV.  The  Ad  Damnum  Clause,  706. 

1.  At  Common  Law,  706. 

a.  Generally,  706. 

b.  Ojnission  to  Lay  Damages, 'jc^. 

2.  Under  Code  Practice,  joj. 

3.  Prayer  for  Judgment,  710. 

4.  Itemizing  Damages,  711. 

5 .  Amendments,  711. 

Y.  Recovery  Limited  by  Demand,  711. 

1 .  Generally,  711. 

2.  Actions  Sounding  in  Damages,  712. 

3.  Where  Damages  Claimed  are  Merely  Nominal,  713. 

4.  Damages  Accrued  since  Suit  Brought,  714. 

5 .  Remitting  Datnages,  715. 

6.  Ametidment  of  Ad  Damjium  Clause,  716. 

VI.  Allegation  of  General  Damage,  717. 
VII.  Allegation  of  Special  Damage,  719. 

1.  Generally,  719. 

2.  Special  Damages  Not  Traversable, 'J 2"}^. 

Till.  Exemplary  Damages,  723. 

1.  Generally,  723. 

2.  Where  Actual  and  Exemplary  Damages  are  Claimed,  725. 

IX.  Double  and  Treble  Damages,  'J26. 

1.  Generally,  726. 

2.  Refereftce  to  Statute,  727. 

3.  Demand  for  Dainages,  729. 

4.  -^w  Damages  Found,  730. 

700  Volume  V. 


DAMAGES. 
X.  Damages  for  Injury  to  Property,  731, 

1.  Generally,  731. 

2.  General  Allegation  of  Damage,  731. 

3.  Special  Damages,  733. 

a.  Generally,  733. 

b.  Expenses,  735. 

c.  Loss   of  Rent,  735. 

4.  Failure  to  Allege  Damage,  736. 

XL  Damages  for  Breach  of  Contract,  737. 

1.  Generally,  "jyj. 

2.  No7ninal  Damages,  738. 

3.  General  Damages,  739. 

4.  Special  Datnages,  'J\l. 

a.   Generally,  741. 
^.   /«  Equity,  744. 

5.  Remote  and  Speculative  Damages,  744. 

6.  Damages  for  Breach  of  Contract  to  Marry,  744.. 

a.   Generally ,  744. 

^.    General  Damages,  744. 

f.   Special  Damages,  744. 

xn.  Nuisances,  745. 
xni  Actions  for  Personal  Injuries,  746. 

1.  Generally,  746. 

2.  General  Damages,  748. 

3.  Special  Datnages,  750. 

a.    Generally,  750. 

^.  Medical  Attendance — Nursing,  751. 

f.  Z^5J  of  Earfiings — Business  Engagements,  753. 

«?.  Z/i^^  ^  7}>«^,  758. 

e.  Mental  Agony,  758. 

4.  Actions  for  Injuries  to  Infants,  759. 

a.  Generally,  759. 

b.  Loss  of  Service,  760. 

XIV.  Actions  for  False  Imprisonment,  760. 
XV.  Actions  against  Carriers,  761. 

1 .  General  Dafnages,  76 1 . 

2.  Special  Damages,  761. 

3.  Matters  of  Aggravation,  763. 

XVI  Slander' ANp  Libel,  y6'},. 

1.  Generally,  762,- 

2.  General  Allegation  of  Damage,  763. 

a.   Generally,  763. 

/5.    Words  Actionable  Per  Se,  764. 

3.  special  Damage,  766. 

<z.   Generally,  766. 

^.    Words  Not  Actiofiable  Per  Se,  766. 

f.  Pecuniary  Damage,  767.  ' 
</.  Z^^5  of  Customers,  768. 

^.  Failure  to  Allege  Special  Datnage,  771, 

4.  Slander  of  Title,  772. 
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Jurisdiction,  DAMAGES.  Jurisdiction. 

XVII  Joinder  of  Counts  and  Causes  of  Action,  77^. 
XVIII.  Mitigation  of  Damages,  773. 

1.  Genera//}',  773. 

2.  Set  up  in  Answer,  774. 

3.  Under  General  Issue,  jjG. 

4.  Matter  in  Mitigation  Not  Material,  Tjd. 

XIX.  Defective  Pleading  of  Damages,  77^. 

1.  No  Cause  of  Action  Stated,  776. 

2.  Uncertain  Statement  of  Cause  of  Action,  777. 

a.  Generally ,  777. 

b.  Remedies  of  Defendant,  777. 

XX.  Instructions,  780. 

1.  Generally,  780. 

2.  Should  be  Confined  to  Pleadings  and  Evidence,  780. 

XXI.    Assessment    of    Damages.     See    articles    Inquests    and    In- 
quiries; Verdicts. 

XXII.   Verdict.     See  article  Verdicts. 

XXIII.  Judgment  for  Damages.     See  article  Judgments. 

CROSS-REFERENCES. 

As  to  Measure  and  Elements  of  Damage  generally,  see  Am.  and  Eng.  Encyc. 
Law,  title  DAMAGES. 

Review  of  Assessf>ient  of  Damages  by  Certiorari,  see  article  CER  TIO- 
RARI,  vol.  4,  p.  122. 

Remitting  Excessive  Damages,  see  article  REMITTITUR. 

Recoupitig  Damages,  see  article  SET- OFF  AND  CQ  UNTER CLAIM. 

Alleging  Damages  for  Wrongful  Death,  see  article  DEATH  BY 
WRONGFUL  ACT. 

Selecting  Tribunal  to  Assess  Damages  in  Condemnation  Proceedings, 
see  article  EMINENT  DOMAIN. 

Claiming  Interest  as  Damages,  see  article  INTEREST. 

Other  Matters  pertaini7ig  to  Datnages  in  various  connections,  see  the 
various  articles  throtighout  this  work  upon  subjects  as  to  which  infor- 
mation concerning  datnages  is  desired. 

I.  Jurisdiction. — The  damages  claimed  in  the  writ,  declaration, 
or  complaint,  constitute  the  amount  in  controversy ;  hence  the 
damages  claimed  by  the  plaintiff  in  the  suit  giv^e  jurisdiction  to 
the  court. ^     But  interest  cannot  be  added  to  give  jurisdiction, 

1.  Montgomery  t;.  Edwards,  45  Vt.75;  claimed  in  the  writ  and  declaration 
Gordon  v.  Longest,  16  Pet.  (U.  S.)  104;  were  unquestionably  the  sum  in  con- 
Murphy  V.  Evans,  11  Ind  517.  See  troversy.  *  *  *  The  damages  claimed 
also  Short  r'.  Scott,  6  Ind.  430;  Epperly  by  the  plaintiff  in  his  writ  give  juris- 
f.  Little,  6  Ind.  345  ;  Wetherill  t;.  Posey  diction  to  the  court,  whether  it  be  an 
County,  5  Blackf.  (Ind.)  357;  Swift  v.  original  suit  in  the  Circuit  Court  of  the 
Woods,  5  Blackf.  (Ind.)  97.  See  article  United  States,  or  brought  here  by  peti- 
Amount  in  Controversy,  vol.  i,  p.  tion  from  a  state  court." 
703.  Amount  Claimed  In  Summons. — The 

In  Gordon  7'.  Longest,  16  Pet.  (U.  S.)  amount     of     damages      alleged     and 

104,  the   court    said:    "The     damages  claimed  in  the  summons  must  govern 
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unless  claimed  as  damages.^ 

II.  Allegations  must  Show  Damage — 1.  Generally. — In  order  to 
entitle  himself  to  relief,  the  plaintiff  in  an  action  for  damages 
must  aver  enough  to  show  with  reasonable  certainty  that  he  has 
been  damaged.* 


and  determine  the  question  of  jurisdic- 
tion, and  not  the  damages  shown  hy 
the  testimony.  Stewart  r.  Baltimore, 
etc.,  R.  Co.,'  33  W.  Va.  88;  State  v. 
Lambert,  24  W.  Va.  399. 

In  Actions  of  Debt. — "  In  assumpsit 
and  other  actions  sounding  in  damages, 
the  sum  laid  in  the  conclusion  of  the 
declaration  constitutes  the  amount  of 
the  plaintiff's  claim.  But  in  an  action 
of  debt  the  sum  or  sums  sued  for  con- 
stitute the  plaintiff's  demand,  and  the 
damages  laid  in  the  declaration  are 
only  intended  to  cover  a  sum  suffi- 
cient to  compensate  the  plaintiff  for  the 
detention  of  the  debt."  Wetherill  v. 
Pose  J  County,  5  Blackf.  (Ind.)  357. 

1.  Udall  V.  Steamship  Ohio,  17  How. 
(U.  S.)  17;  Gordon  v.  Ogden,  3  Pet. 
(U.  S.)  33,  note.  See  article  Amount 
IN  Controversy,  vol.  i,  p.  719. 

Interest  must  be  Claimed. — Where  a 
demand  is  liquidated  no  interest  is  re- 
coverable unless  claimed,  and  unless 
the  time  from  which  it  is  to  be  com- 
puted is  stated  in  the  petition.  Shepard 
V.  Pratt,  16  Kan.  215. 

2.  Wainwright  v.  Weske,  82  Cal. 
193;  Gould  V.  Allen,  i  Wend.  (N.  Y.) 
184;  Sedberry  7'.  Verplanck  (Tex.  Civ. 
App.  1895),  31  S.  W.  Rep.  242;  Neary 
V.  Bostwick,  2  Hilt.  (N.  Y.)  514. 

In  Near}'  v.  Bostwick,  2  Ililt.  (N. 
Y.)  517,  the  court  said:  "The  action 
was  upon  an  alleged  breach  of  cove- 
nant, and  in  such  cases  it  is  well  estab- 
lished that  the  damages  to  be  recovered 
must  not  only  be  averred,  but  must  be 
shown  with  reasonable  certainty,  and 
not  left  to  speculation  and  conjec- 
ture." 

In  an  action  for  withholding  water 
from  the  plaintiff's  land,  it  is  not  suffi- 
cient merely  to  allege  that  a  less  quan- 
tity of  water  comes  to  the  land,  etc., 
but  it  must  be  further  stated  that  dam- 
age has  accrued  to  the  plaintiff  in  con- 
sequence of  such  loss.  Parker  v.  Gris- 
wokl,  17  Conn.  296. 

Refusal  to  Pay  Money. — Where  the 
allegations  of  the  complaint  were  that 
the  defendant  was  under  obligation  to 
pay  the  plaintiff  a  certain  sum  of  money 
and  interest,  and  that  it  had  refused  to 
comply  with  such  obligation,  and  there- 


fore a  certain  sum  of  money  and  inter- 
est was  due,  for  which  judgment  was 
prayed,  it  was  held  that  such  recital  in 
the  complaint  was  sufficient  to  show- 
that  the  plaintiff  had  sustained  damage 
and  to  warrant  a  recovery  of  the  claim. 
Bartlett  v.  Odd  Fellows'Sav.  Bank,  79 
Cal.  223. 

Ambiguous  and  Uncertain  Statements. 
—  In  Grandona  -'.  Lovdal,  70  Cal.  161, 
the  plaintiff  alleged  that  the  act  of  the 
defendant,  in  allowing  certain  trees  to 
grow  near  the  boundary  of  his  land, 
had  caused  him  damage  by  lessening 
the  value  of  the  land,  and  by  reason  of 
their  shade  and  the  leaves  falling  from 
them  upon  his  land,  and  it  was  held 
that  the  complaint  was  ambiguous  and 
uncertain,  because  it  did  not  state  the 
amount  of  damages  resulting  from 
either  the  shade,  the  falling  leaves,  or 
the  decrease  in  value  of  the  land. 
Quoted  in  Mallory  v.  Thomas,  98  Cal. 
647.  See  also  Townsend  x\  Fontenot,  42 
La.  Ann.  890. 

Mere  Conclusions  Insufficient. — Facts 
must  be  set  out  in  the  complaint  from 
which  the  court  can  infer  that  the 
plaintiff  has  sustained  damages ;  a 
mere  conclusion  asserting  damages  is 
not  sufficient.  Thompson  v.  Gould,  16 
Abb.  Pr.N.  S.  (N.  Y.  Supreme  Ct.)  424. 
And  so  a  probable  case  will  not 
satisfy  the  exigence  of  the  law  in  a 
case  of  damages  ex  delicto.  Ranson  v. 
Labranche,  16  La.  Ann.  121. 

Failure  to  Show  Damage. — A  petition 
which  alleged  false  representations  con- 
cerning the  kind  and  disposition  of  a 
horse,  whereby  the  plaintiff  was 
induced  to  purchase  it  at  a  certain 
price,  was  held  defective,  because  of 
failure  to  aver  that  damages  of  any 
kind  or  amount  had  been  sustained. 
Gilcrest  v.  Nantker,  42  Neb. 
Wainwright  v.  Weske,  82  Cal.  196. 

Reason  of  Rule. — The  purpose  of  the 
rule  requiring  the  plaintiff  to  state  the 
grounds  upon  which  he  expects  judg- 
ment, and  to  specify  with  reasonable 
certainty  the  damages  he  seeks  to  re- 
cover, is  to  prevent  surprise  and  to  in- 
form the  defendant  of  the  exact  scope 
of  the  plaintiff's  demand.  Mellor  v. 
Missouri  Pac.  R.  Co.,  Io^  Mo.  466. 
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Eesulting  Facts. — In  setting  out  a  cause  of  action  for  damages,  it 
is  not  necessary,  however,  to  allege  resulting  facts,  for  they  are 
understood  to  be  averred  by  the  averment  of  the  facts  from  which 
they  necessarily  result.^ 

2.  Nominal  Damages. — Where,  under  the  allegation  of  damages 
in  the  complaint  or  declaration,  the  plaintiff  would  be  entitled  to 
recover  some  amount,  although  merely  nominal,  the  complaint  is 
not  demurrable.* 


1.  Texas,  etc.,  R.  Co.  v.  Curry,  64 
Tex.  88. 

And  so,  in  an  action  where  the  de- 
fendant allowed  water  to  flow  over  the 
plaintiff's  land,  an  allegation  that  the 
land  was  made  wet  and  less  productive 
was  held  not  to  be  necessary.  Hutch- 
inson V.  Granger,  13  Vt.  394. 

Physical  Pain  Resulting  from  Personal 
Injuries. — Thus  it  is  not  necessary  to 
allege  that  physical  pain  resulted  from 
severe  personal  injuries.  Texas,  etc.,  R. 
Co.  V.  Curry,  64  Tex.  85;  Wright  v. 
Compton,  53  Ind.  342.  See  also  Indi- 
anapolis, etc.,  R.  Co.  V.  Stables,  62  111. 
320,  folio-wing  Peoria  Bridge  Assoc,  v. 
Loomis,  20  111.  235,  and  Canning  f.  Wil- 
liamstown,  i  Cush.  (Mass.)  451,  and 
explaining  Illinois  Cent.  R.  Co.  v.  Sut- 
ton, 53  111.  397;  Chicago,  etc.,  R.  Co. 
V.  Warner,  108  111.  538,  18  Am.  &  Eng. 
R.  Cas.  100. 

Injury  to  Feelings. — In  an  action  for 
seduction,  injury  to  the  plaintiff's  feel- 
ings is  an  element  in  computing  the 
damages,  as  being  a  natural  conse- 
quence of  the  principal  injury,  and 
need  not  be  separately  averred  in  the 
declaration.  Phillips  v.  Hoyle,  4  Gray 
(Mass.)  571. 

In  Wright  v.  Compton,  53  Ind.  342, 
the  court,  after  instructing  the  jury  as 
to  the  damages,  added  in  conclusion: 
"To  which  you  may  add  such  amount 
as  you,  in  your  discretion,  think  will 
be  a  just  compensation  to  the  plaintiff 
for  sucii  suffering  and  anxiety  of  mind 
as  are  fairly  and  reasonably  the  plain 
consequences  occasioned  to  him  by  the 
injury  done.''  To  this  the  appellant 
seriously  objected,  because  there  was 
no  claim  in  the  complaint  for  damages 
based  upon  suffering  and  anxiety  of 
mind.  The  court  held  that  such  was 
not  a  special  matter  of  damage  that 
needed  to  be  specially  alleged,  but  was 
a  natural  and  direct  consequence  of  the 
injury  charged.  So.  also,  in  actions  for 
assault  and  battery,  an  instruction  that 
the  jury  might  take  into  consideration 
the  injury  to  the  plaintiff's  feelings  and 


peace  of  mind,  was  held  correct.  Cox 
V.  Vanderkleed,  21  Ind.  164,  folloiving 
Taber  v.  Hutson,  5  Ind.  322.  And  the 
same  rule  was  laid  down  in  an  action^ 
for  malicious  prosecution.  Fisher  v. 
Hamilton,  49  Ind.  341. 

2.  Wilson  V.  Clarke,  20  Minn.  367;. 
Cowley  -o.  Davidson,  10  Minn.  392 ; 
Western  Union  Tel.  Co.  v.  Hopkins,, 
49  Ind.  223;  Richter  v.  Meyers,  5  Ind. 
■^PP-  33i  Sunnyside  Land  Co.  v. 
Willamette  Bridge  R.  Co.,  20  Ore- 
gon .S44- 

Where  the  complaint  set  out  a  con- 
tract between  the  parties  and  averred  a 
breach  thereof,  it  was  held  that,  al- 
though there  was  no  claim  for  damages 
therein,  a  demurrer  admitting  the  truth 
of  the  complaint  entitled  the  plaintiff 
to  nominal  damages,  and  the  demurrer 
thereto  could  not  be  sustained.  Cow- 
ley V.  Davidson,  10  Minn.  392  ;  Wilson 
V.  Clarke,  20  Minn.  367. 

But  in  Reid  v.  Johnson,  132  Ind.  416, 
it  was  held  that  where  the  averments  of 
a  pleading  are  such  as  to  authorize  a 
recovery  of  nominal  damages-  and  no 
more,  and  do  not  in  any  way  involve 
the  establishment  or  vindication  of 
any  substantial  right,  it  is  not  available 
error  to  sustain  a  demurrer  to  it. 

And  in  King  f.  Watson,  2  Tex.  App. 
Civ.  Cas.,  ^  2S5,  it  was  held  that,  not- 
withstanding the  fact  that  the  petitioner 
was  entitled  to  recover  nominal  dam- 
ages under  the  allegations  of  his  peti- 
tion, the  court  did  not  err  in  sustaining^ 
a  demurrer  and  dismissing  the  suit, 
because  the  other  damages  claimed, 
being  such  as  were  not  recoverable, 
could  not  be  considered  in  determining 
the  amount  in  controversy  in  the  suit, 
and  the  nominal  damages  did  not  con- 
fer jurisdiction  on  the  court. 

Amount  of  Damages  Not  Decided  hy 
Demurrer. — In  an  action  for  breach  of 
contract,  where  it  was  alleged  that  the 
plaintiff  suffered  damages  in  the  loss 
of  advantages,  etc.,  a  demurrer  to  the 
complaint,  wherein  the  contract  and 
the   breach  thereof  are  averred,   does- 
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III.  Matters  in  Aggravation  of  Damage — 1.  Generally. — As  a 

general  rule,  it  is  not  necessary  to  the  plaintiff's  right  of  recovery, 
that  the  particular  circumstances  of  aggravation  should  be  set  out 
in  the  declaration, ^  although  such  matters  are  not  infrequently 
alleged,^  and  in  some  cases  have  been  required  in  order  to  warrant 


a  recovery.** 

not  raise  the  question  of  the  liability  of 
the  defendant  for  consequential  dam- 
ages. The  contract  and  the  breach  be- 
ing averred,  the  amount  of  damage  is 
not  decided  by  the  demurrer.  Western 
Union  Tel.  Co.  -0.  Hopkins,  49  Ind. 
223. 

1.  Heirn  7'.  "M'Caughan,  32  Miss.  17, 
66  Am.  Dec.  600;  Schofield  •?•.  Ferrers, 
46  Pa.  St.  439;  Halsey  '>•  Matthews,  3 
Ind.  404;  Rucker  z>.  M'Neely,4  Blackf. 
(Ind.)  181;  Chamberlain  v.  Green- 
field, 3  Wils.  292 ;  Tyson  t.  Booth,  100 
Mass.  258;  Brzezinski  v.  Tierney,  60 
Conn.  55.  See  infra,  XIII.  Actions  for 
Personal  Injuries.  See  also  Balti- 
more, etc.,  R.  Co.  V.  Wightman,  29 
Giatt.  (Va.)  440,  where  the  court  said: 
"There  is  no  rule  of  law  which  compels 
a  party  to  state  in  his  declaration  every 
matter  which  may    enhance   the  dam- 


In  Schofield  v.  Ferrers,  46  Pa.  St. 
439,  the  court  said:  "  The  rules  of 
pleading  do  not  require  that  the  cir- 
cumstances which  attended  the  taking 
should  be  specially  averred  in  order  to 
entitle  the  plaintiff  to  recover  damages 
commensurate  with  them.  If  conse- 
quential damages  are  claimed,  not 
necessarily  or  naturally  resulting  from 
the  tortious  act,  they  must  be  speciallj' 
alleged.  But  if  outrage  and  oppression 
attended  the  taking,  they  belong  to  the 
wrongful  act  itself,  and  are  not  merely 
special  injury." 

Wrongful  Imprisonment. — In  Brusha- 
ber  T'.  Stegemann,  22  Mich.  266,  it  was 
held  that  an  averment  in  the  declara- 
tion that  the  plaintiff  had  been  im- 
prisoned by  means  of  threats  and  vio- 
lence was  a  sufficient  averment  of 
malice  and  to  justify  an  aggravation  of 
damages  on  that  ground. 

State  of  Plaintiff 's  Health. — In  an  ac- 
tion against  a  common  carrier,  for  not 
stopping  at  a  station  for  passengers, 
whereby  the  plaintiff  was  injured,  it 
may  be  shown,  in  aggravation  of  his 
damages,  that  he  was  in  a  delicate  state 
of  health,  and,  consequently,  more 
severely  injured,  without  alleging  it  in 
his  declaration.  Heirn  xk  M'Caughan, 
32  Miss.  17,  66  Am.  Dec.  600. 
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In  Actions  for  Libel.  —  Facts  relied 
upon  in  aggravation  of  damage  in  libel 
must  be  pleaded,  though  the  publica- 
tion be  libelous  per  sc.  Cassidy  v. 
Brooklyn  Daily  Eagle,  138  N.  Y.  239, 
52  N.  Y.  St.  Rep.  336.  See  also  infra, 
XVI.    Slatider  and  Libel. 

Facts  Constituting  Independent  Cause 
of  Action. — In  Plumb  v.  Ives,  39  Conn. 
120,  it  was  held  that  the  doctrine  that 
circumstances  attending  a  trespass  may 
be  given  in  evidence  for  the  purpose  of 
enhancing  damages,  though  not  alleged 
in  the  declaration,  does  not  apply  where 
the  circumstances  themselves  consti- 
tute an  independent  cause  of  action. 
See  also  Thayer  v.  Sherlock,  4  Mich. 

173- 

Matters  of  Aggravation  InsufKciently 
Laid. — Where  the  declaration  charged 
the  defendant  with  breaking  and  enter- 
ing the  plaintiff's  close  and  cutting 
down  certain  trees,  it  was  held  that  the 
breaking  and  entering  was  the  gist  of 
the  action,  and  the  cutting  down  of  the 
trees  mere  matter  of  aggravation,  and 
that  it  was  no  objection  to  the  whole 
count  in  such  case  that  the  matter  in 
aggravation  was  not  well  laid.  Rucker 
V.  M'Neely,  4  Blackf.  (Ind.)  179, 
citing  Chamberlain  v.  Greci.field,  3 
Wils.  292. 

Matters  of  Aggravation  Stricken  Cut. — 
"Facts  set  forth  in  the  complaint  which 
are  intended  to  be  relied  upon  in  ag- 
gravation of  damages,  so  far  as  they 
could  be  distinguished  from  averments 
essential  to  the  statement  of  the  cause 
of  action,  have  been  stricken  out. 
Such  matters  are  allowed  to  be  given 
in  evidence  to  show  the  quo  animus." 
Molony  v.  Dows,  15  How.  Pr.  (N.  Y. 
C.  PI.)  261. 

2.  Bracegirdle  f.  Orford,  2  M.  &  S. 
77;  Russel  V.  Carne,  i  Salk.  119; 
Brown  v.  Manter,  22  N.  H.  468;  How- 
ard V.  Black,  42  Vt.  260. 

3.  Klopfer  v.  Bromme,  26  Wis.  376; 
Leavitt  v.  Cutler,  37  Wis.  46.  See  also 
Simpson  v.  Markwood,  6  Baxt.  (Tcnn.) 

340- 

In    Simpson   v.  Markwood,    6    Baxt. 
(Tenn.)   340,  which  was   an    action  for 
trespass,   it  was   held   that  where   tht 
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2.  Not  Traversable. — When  matters  of  aggravation  are  set  out 
in  the  declaration  they  are  not  traversable,  and  no  issue  should  be 
taken  thereon. ^ 

IV.  The  Ad  Damnum  Clause — 1.  At  Common  Law — a.  Gener- 
ally.— The  ad  damnum  clause  of  a  common-law  declaration,  in 
which  the  amount  of  the  damage  is  specified,  was  considered 
only  a  formal  allegation,  and  any  objection  for  defect  therein 
could  be  taken  only  by  special  demurrer.^ 

b.  Omission  to  Lay  Damages. — The  omission  to*  lay  dam- 
ages in  the  declaration   is  cured  after  verdict,^  and  cannot  be 


declaration  contained  no  allegation  of 
personal  violence  to  the  plaintiff  as  fi 
ground  for  special  damage,  no  damages 
of  the  kind  could  be  recovered,  though 
the  evidence  showed  that  he  was  sub- 
jected to  such  violence. 

Breach  of  Contract  to  Marry. — In 
Leavitt  v.  Cutler,  37  Wis.  46,  which 
was  an  action  for  breach  of  contract  to 
marry,  it  was  held  that  the  fact  that 
the  plaintiff  had  seduced  the  defendant 
could  be  shown  in  aggravation  of 
damage  onh-  where  it  was  alleged  in 
the  complaint.  Follotving-  Klopfer  v. 
Bromme,  26  Wis.  372. 

In  Thayer  v.  Sherlock,  4  Mich.  174, 
it  was  held  that  circumstances  of  ag- 
gravation might  be  stated  in  a  verj- 
general  manner. 

Reason  of  Rule. — Matters  in  aggrava- 
tion of  damages  ought  to  be  stated  in 
the  complaint,  so  that  the  defendant 
may  be  apprised  that  they  will  be  re- 
lied on  for  that  purpose  and  therefore 
may  be  prepared  to  meet  them.  Klop- 
fer V.  Bromme,  26  Wis.  376. 

1.  Gilbert  v.  Rounds,  14  How.  Pr. 
(N.  Y.  Supreme  Ct.)  46;  Bates  v. 
Loomis,  5  Wend.  (N.  Y.)  134;  Lane  v. 
Gilbert,  9  How.  Pr.  (N.  Y. 'Supreme 
Ct.)  150;  Newman  v.  Otto,  4  Sandf. 
(N.  Y.)  668;  Thayer  v.  Sherlock,  4 
Mich.  174;  Howard  v.  Black,  42  Vt. 
261;  Green  t'.  Boody,  21  Ind.  11;  Hal- 
sey  V.  Matthews,  3  Ind.  404.  See  also 
Schnaderbeck  v.  Worth,  8  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  37. 

In  Rucker  v.  M'Neely,  4  Blackf. 
(Ind.)  181,  the  court  said:  "It  is  a 
question  of  no  consequence  to  the 
plaintiff's  right  to  recover,  whether  the 
matter  in  aggravation  be  well  laid  or 
not.  Such  matter  need  not  be  proved 
by  the  plaintiff  nor  answered  by  the 
defendant."  Halsey  v.  Matthews,  3 
Ind.  404. 

2.  Loeb  V.  Kamak,  i  Mont.  152. 


In  Mattingly  v.  Darwin,  23  111.  618, 
it  was  held  that  the  declaration  was 
sufficient,  although  no  amount  of  dam- 
ages were  stated.  Follotving  Hargrave 
V.  Penrod,  i  111.  401.  See  also  Weaver 
T'.  Mississippi,  etc..  Boom  Co.,  28 
Minn.  543;  Bartlett  v.  Odd  Fellows' 
Sav.  Bank,  79  Cal.  223. 

In  the  case  of  Barruso  v.  Madan,  2 
Johns.  (N.  Y.)  149,  Justice  Spencer 
said:  "Damages  sustained  are  matter 
of  evidence,  and  need  not  be  alleged ; 
nor  are  they  scarcelj'  ever  stated,  but 
in  a  general  manner."  Quoted  in 
Birchard  v.  Booth,  4  Wis.  74.  See 
also  Thompson  v.  Lumlej',  7  Daly 
(N.  Y.)  77. 

Technical  Error. — The  omission  to 
state  a  sum  as  damages,  at  the  end  of 
the  declaration,  can  be  taken  advantage 
of  only  in  the  court  below.  An  objec- 
tion on  that  account  is  purely  tech- 
nical.    Hargrave  v.  Penrod,  i  111.  401. 

3.  Kennedy  v.  Woods,  3  Bibb  (Ky.) 
323;  Robinett  7'.  Morris,  Hard.  (Ky.) 
99;  Walker  v.  Kendall,  Hard.  (Ky.) 
412;  Proctor  V.  Crozier,  6  B.  Mon. 
(Ky.)  268;  Groves  v.  Dodson,  8  Yerg. 
(Tenn.)  i6i ;  Digges  v.  Norris,  3  Hen. 
&  M.  (Va.)  268;  Stephens  v.  White,  2 
Wash.  (Va.)  203;  Palmer  v.  Mill,  3 
Hen.  &  M.  ( Va.)  502 ;  Farley  v.  Nelson, 
4  Ala.  185. 

"  The  court  is  bound  to  take  it  for 
granted  that  the  amount  of  the  then 
plaintiff's  demand  was  proved  to  the 
jury,  or  the  verdict  rendered  between 
the  parties  would  never  have  been 
given."  Robinett  v.  Morris,  Hard. 
(Ky.)  99. 

Actions  Sounding  in  Damages.  —  In 
Kennedy  v.  Woods,  3  Bibb  (Ky.)  323, 
it  was  held  that  the  omission  to  lay 
damages  in  the  declaration,  though  in 
an  action  sounding  altogether  in  dam- 
ages, is  cured  after  verdict.  Citing 
Stephens  v.  White,  2  Wash.  (Va.)  203 
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taken  advantage  of  by  motion  in  arrest  of  judgment. *  But  the 
court  will  supply  the  omission  by  reference  to  the  writ,*  or  the 
declaration  may  be  amended  by  an  insertion  of  the  plaintiff's 
claim  where  the  court  has  jurisdiction  of  the  case.^ 

2.  Under  Code  Practice. — Under  the  code  pleading  the  amount 
of  damage  is  not  an  issuable  fact,  and  it  is  probably  unneces- 


1.  Stephens  v.  White,  2  Wash.  (Va.) 
2og ;  Proctor  v.  Crozier,  6  B.  Mon. 
(Kj.)  268. 

And  an  objection  that  damages 
are  too  generally  stated  in  the  declara- 
tion is  no  ground  for  arresting  judg- 
ment. Rodgers  v.  Nowill,  5  C.  B.  109, 
57  E.  C.  L.  109. 

2.  Proctor  t'.  Crozier,  6  B.  Mon. 
(Ky.)  268;  Digges  v.  Norris,  3  Hen.  & 
M.'  (Va.)  268;  Robinett  v.  Morris, 
Hard.  (Ky.)  99. 

In  Proctor  v.  Crozier,  6  B.  Mon. 
(Ky.)  26S,  the  damages  were  left  blank 
in  the  declaration,  and  the  court  said  : 
"  The  blank  in  the  declaration  for  dam- 
ages was  supplied- by  the  damages  laid 
in  the  writ ;  there  being  an  issue  of 
fact,  and  verdict  for  the  plaintiffs,  we 
do  not  feel  disposed  to  reverse  the 
judgment  for  the  formal  defect  of  the 
blank  in  the  declaration  for  the  amount 
assumed." 

In  Farley  v.  Nelson,  4  Ala.  185,  it 
was  objected  that  the  judgment  was 
rendered  for  the  amount  due  on  the 
notes  sued  on,  with  interest,  although 
the  declaration  did  not  state  the 
amount  of  damages  sustained.  Such 
objection,  however,  was  not  sustained, 
the  court  holding  that  since  the  writ 
lays  the  damages,  it  is  sufficient,  and 
that  the  statute  prescribing  the  rate  of 
interest  renders  unnecessary  the  allega- 
tion of  any  precise  sum  in  the  rec- 
ord. 

3.  Burleigh  v.  Merrill,  49  N.  H.  35; 
Eaton  -'.  Case,  17  R.  I.  429;  Merrill  v. 
Curtis,  57  Me.  152.  See  article  Amend- 
ments, vol.  I,  pp.  i;88,  688. 

In  Craghill  v.  'Page,  2  Hen.  &  M. 
(Va.)  446,  no  damages  were  laid  in  the 
declaration  of  debt  on  a  bond  with 
collateral  condition  ;  but  the  judgment 
was  nevertheless  sustained. 

Penal  Actions. — In  Galena,  etc.,  R.  Co. 
V.  Appleby,  28  111.  288,  it  was  held  that 
in  penal  actions,  at  the  suit  of  a  com- 
mon informer,  the  omission  to  conclude 
with  an  ad  damnum  might  be  corrected 
after  error  brought.  Citing  i  Chitty's 
Pleadings,  p.  451. 

Interest. — Interest,    under    a  statute 
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authorizing  its  recovery  by  way  of 
damages,  is  substituted  for  damages  at 
common  law,  and  so  where,  in  an  ac- 
tion of  debt,  no  damages  are  laid  in  the 
declaration,  a  recovery  may  yet  be  had 
of  the  interest.  McWhorter  v.  Standi- 
fer,  2  Port.  (Ala.)  519. 

Contra. — The  general  rule  of  plead- 
ing is,  that  a  person  seeking  relief  must 
set  forth  the  grounds  upon  which  it  is 
based,  and  also  the  amount  sought  "to 
be  recovered,  in  order  that  the  opposite 
party  may  be  apprised  of  his  demand. 
Sedberry  v.  Verplanck  (Tex.  Civ. 
App.  1895),  31  S.  W.  Rep.  242. 

In  Brownson  -v.  Wallace,  4  Blatchf. 
(U.  S.)  467,  Hall,  J.,  says:  "In  the 
plaintiff's  pleading  in  this  suit,  no 
damages  are  claimed;  and  if  any  issue 
properly  triable  in  this  court  should 
be  here  joined  on  such  a  pleading,  and 
the  jury  should  render  a  verdict  for  the 
plaintiff  and  give  him  damages,  those 
damages  could  not  be  legally  collected, 
because  no  damages  are  claimed  in  the 
pleading.  This,  it  strikes  me,  is  con- 
clusive evidence  that  the  pleading  is 
bad  in  substance,  and  that  the  demurrer 
must  be  allowed." 

The  writ  in  an  action  at  law  is  fatally 
defective  if  it  contains  no  ad  damnum 
clause.  Deveau  v.  Skidmqre,  47  Conn. 
19.  And  it  is  not  sufficient  that  the 
declaration  shows  that  the  plaintiff  has 
sustained  damages  and  furnishes  data 
for  ascertaining  such  damages. 

Damages  Expressed  by  Words. — In 
Goodall  V.  Harrison,  2  Mo.  153,  it  was 
held  that  the  damages  in  the  declara- 
tion should  be  expressed  by  words, 
and  that  it  is  not  sufficient  to  make  the 
mark  used  by  some  accountants  to  ex- 
press the  sign  of  dollars.  The  number 
of  dollars,  however,  is  well  expressed 
by  figures  alone. 

Indiana  Statute. — The  Indiana  Code 
(2  Rev.  Stat.,  p.  37,  §  49),  requires  "a 
demand  for  the  relief  to  which  the 
plaintiff  supposes  himself  entitled."  If 
the  recovery  of  money  be  demanded, 
the  amount  thereof  shall  be  stated. 
May  V.  State  Bank,  9  Ind.  235;  Webb 
V.  Thompson,  23  Ind.  431. 
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sary  to  make  it  the  subject  of  specific  averment.^  And  so  it  is 
immaterial  that  the  plaintiff  does  not  demand  the  precise  dam- 
ages to  which  he  is  entitled,  or  that  he  mistook  the  true  rule  of 
damages  in  his  complaint,  where  the  complaint  avers  a  legal  wrong 
and  the  resulting  pecuniary  injury,  and  it  is  competent  for  the 
court,  under  the  complaint,  to  adjust  the  recovery  on  the  true 
basis.* 

Allegation  of  Damage  Not  Traversable. — Where  the  damages  are  unliqui- 
dated it  is  not  necessary  for  the  defendant  to  traverse  the  allega- 
tion in  regard  thereto.^     Hence  the  amount  of  damage  is  not 


1.  Raymond  v.  Traftarn,  12  Abb. 
Pr.  (Oneida  County  Ct.)  52;  Connoss 
V.  Meir,  2  E.  D.  Smith  (N.  Y.)  314; 
Hackett  v.  Richards,  3  E.  D.  Smith 
(N,  Y.)  13;  Bartlett  v.  Odd  Fellows' 
Sav.  Bank,  79  Cal.  218;  Loeb  v.  Kam- 
ak,  I  Mont.  152.  See  also  Weaver  v. 
Mississippi,  etc..  Boom  Co.,  28  Minn. 
543.  Compare  Tucker  v.  Parks,  7  Colo. 
62. 

In  Weaver  -'.  Mississippi,  etc.,  Boom 
Co.,  28  Minn.  542,  it  was  held  that 
where  the  complaint  states  facts  show- 
ing damage,  it  is  sufficient,  although  it 
does  not  formally  close  with  the  ad 
daiutium  clause. 

The  amount  of  damages  which  the 
plaintiff  can  recover  depends  upon  the 
proof  adduced  at  the  trial.  A  party 
cannot  recover  more  damages  than  he 
claims,  but,  no  matter  how  much  is 
claimed,  he  cannot  recover  more  than 
the  proof  shows  he  is  entitled  to  ;  and 
so  the  amount  of  damages  claimed  in 
the  complaint  is  not  a  material  aver- 
ment under  the  Civil  Practice  Act  of 
Montana  Territory,  and  the  plaintiff 
may  recover  the  damages  he  proves. 
Loeb  V.  Kamak.  i  Mont.  152. 

Where  the  plaintiff  alleges  facts  to 
exist  which,  if  proved,  would  entitle 
him  to  recover  the  sum  of  money  he 
demands,  he  has  show^n,  so  far  as  the 
recital  of  the  complaint  can  show,  that 
he  has  sustained  damage.  Bartlett  v. 
Odd  Fellows'  Sav.  Bank,  79  Cal.  223. 

2.  Colrick  t'.  Swinburne,  105  N.  Y. 
503.  See  also  Bartlett  v.  Odd  Fellows' 
Sav.  Bank,  79  Cal.  223  ;  Weaver  v.  Mis- 
sissippi, etc.,  Boom  Co.,  28  Minn.  543. 

Where  the  plaintiff  alleges  facts  to 
exist,  which,  if  proved,  would  entitle 
him  to  recover,  the  complaint  will  not 
be  held  insufficient  as  containing  no 
specific  allegation  of  damage,  since  the 
facts  stated  constitute  in  law  his  dam- 
age and  its  measure.  Bartlett  v.  Odd 
Fellows'  Sav,  Bank,  79  Cal.  218. 


Where  the  complaint  contained  an 
allegation  that  the  defendants,  con- 
signees, kept  and  detained  the  plahi- 
tiff's  boat  one  hundred  and  six  days 
over  and  above  what  was  a  reasonable 
time  to  unload  the  same  after  her  ar- 
rival and  report  thereof  to  the  defend- 
ants, by  which  delay  and  detention  the 
plaintiff  sustained  damage  to  the  amount 
of  ten  dollars  per  day,  it  was  held  that 
such  was  a  sufficient  averment  to  en- 
title the  plaintiff  to  recover  the  dam- 
ages claimed.  Barnard  v.  Benoind,  19 
Alb.  L.  J.  77- 

In  Atchison,  etc.,  R.  Co.  v.  Rice,  36 
Kan.  603,  which  was  an  action  for  false 
imprisonment,  and  to  recover  damages 
for  illness  occasioned  by  the  arrest,  the 
court  said  :  "  If  it  was  the  desire  of  the 
plaintiff  to  recover  enhanced  damages 
because  of  his  sickness,  he  should  have 
alleged  the  sickness  in  his  petition,  or 
at  least  he  should  have  alleged  facts 
from  which  it  might  be  inferred  or 
from  which  the  law  would  imply  that 
sickness  would  necessarily  follow." 

California  Statute. —  Under  section 
147,  Cal.  Pr.  Act,  when  an  answer  is 
filed,  "the  court  may  grant  any  relief 
consistent  with  the  case  made  by  the 
complaint  and  embraced  within  the  is- 
sue." Nevada  County,  etc.,  Canal  Co. 
V.  Kidd,  37  Cal.  301.  Compare  Smith 
V.  Havens,  6  Colo.  297. 

3.  McKensie  v.  Farrell,  4  Bosw. 
(N.  Y.)  19^;  Raymond  f.  Traffarn,  12 
Abb."  Pr.  (Oneida  County  Ct.)  54; 
Newman  v.  Otto,  4  Sandf.  (N.  Y.) 
668;  Gilbert  v.  Rounds,  14  How.  Pr. 
(N.  Y.  Supreme  Ct.)  46;  Jenkins  v. 
Steanka,  19  Wis.  126;  Bartelt  v. 
Braunsdorf,  57  Wis.  i. 

In  Raymond  v.  Traffarn,  12  Abb. 
Pr.  (Oneida  County  Ct.)  54,  the  court 
said  :  "Only  traversable  allegations  are 
confessed  to  be  true  by  an  answer 
which  admits  the  plaintiff's  cause  of 
action.     The  damages    stated    in    the 
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admitted  by  failure  io  answer.* 

Judgment  by  Default. — A  judgment  by  default  for  damages  is  erro- 
neous, however,  if    no  amount  of  damages,  nor  prayer  for  the 


complaint  are  the  extent  of  the 
compensation  demanded,  not  an  actual 
and  issuable  averment  of  the  amount." 

In  Jenkins  v.  Steanka,  19  Wis.  128, 
the  court  said  :  "In  actions  of  trover, 
trespass,  or  replevin,  before  the  code, 
it  was  not  necessary  for  the  defendant 
to  deny  the  amount  of  the  value  or  the 
allegation  of  damages,  and  in  this  re- 
spect the  code  has  not  altered  the 
practice.  They  must  be  proved  even 
though  the  defendant  puts  in  no 
answer."  Citijig  Connoss  v.  Meir,  3 
E.  D.  Smith  (N.  Y.)  314;  McKensie  v. 
Farrell,  4  Bosw.  (N.  Y.)  202.  See 
also   Bartelt  v.   Braunsdorf,  57  Wis.  i. 

In  Smith  7;.  Thomas,  2  Bing.  N.  Cas. 
372,  29  E.  C.  L.  362,  the  court  said  : 
"If  the  plaintiflf  proves  his  special 
damage,  he  may  recover  it;  if  he  fails 
in  proving  it,  he  may  still  resort  to 
and  recover  his  general  damages.  A 
traverse,  therefore,  of  such  an  allega- 
tion is  immaterial  and  improper,  as  a 
finding  upon  it  either  way  will  have 
no  effect  as  to  the  right  to  the  verdict." 
Quoted  in  Thompson  v.  Lumlev,  7 
Daly  (N.  Y.)  77. 

-  Failure  to  Plead  General  Issue.  — 
Where  the  damages  are  unliquidated, 
the  amount  claimed  by  the  plaintiff  is 
never  admitted  by  a  failure  to  plead  the 
general  issue.  McLees  v.  Felt,  11  Ind. 
220. 

Averment  of  Special  Damage. — "  An 
averment  of  special  damage  is  not 
traversable  unless  where  it  is  the  gist 
of  the  action."  Thompsons.  Lumley, 
7  Daly  (N.  Y.)  77,  citing  Baldwin  v. 
New  York,  etc.,  Co.,  4  Daly  (N.  Y.) 
315 ;  Smith  v.  Thomas,  2  Bing.  N.  Cas. 
372,  29  E.  C.  L,  362  ;  Wilby  v.  Elston,  8 
C.  B.  142,  65  E.  C.  L.  142  ;  Robinson  v. 
Marchant,  7  Q^B.  91S,  53  E.  C.  L.918. 

Denial  of  Precise  Amount  Alleged. — A 
denial  of  value  or  damages  in  the  pre- 
cise amount  alleged,  without  more, 
raises  no  issue.  Conway  v.  Clinton,  i 
Utah  222;  Patterson  v.  Ely,  19  Cal.28; 
Huston  V.  Twin,  etc..  Creek  Turnpike 
Road  Co.,  45  Cal.  1550;  Higgins  f. 
Wortell,  18  Cal.  330.  "  See  also  Carl- 
yon  V.  Lannan,  4  Nev.  156. 

The  case  of  Huston  v.  Twin,  etc.. 
Creek  Turnpike  Road  Co.,  45  Cal.  550, 
was  an  action  for  tort  in  which  dam- 
ages were  alleged  in  eight  hundred  dol- 


lars, and  the  defendant  denied  in  these 
words  :  "  They  deny  that  plaintiff  has 
suffered  damages  in  the  sum  of  eight 
hundred  dollars."  On  appeal  the  Su- 
preme Court  said:  "No  proof  of 
damages  was  required,  as  no  issue  was 
made  on  that  point.  A  denial  that  the 
plaintiff  has  suffered  damage  in  the 
exact  sum  claimed  by  him  is  insuffi- 
cient." Quoted  in  Conway  v.  Clinton, 
I   Utah  223. 

1.  Raymond  v.  Traffarn,  12  Abb. 
Pr.  (Oneida  County  Ct.)  54;  Hackett 
V.  Richards,  13  N.  Y.  138,  reversing  3 
E.  D.  Smith  (N.Y.)  13;  Howell  r^.  Ben- 
nett, 74  Hun  (N.  Y.)  55S;  Thompson 
V.  Lumley,  7  Daly  (N.  Y.)  77.  See 
article  An.swers  in  Code  Pleading, 
vol.  I,  pp   792,  793. 

In  Thompson  v.  Lumlev,  7  Daly  (N. 
Y.)  77,  the  court  said  :  "  The  damages 
sustained  are,  as  a  general  rule,  matter 
of  evidence,  and  need  not  be  alleged. 
(Barruso  v.  Madan,  2  Johns.  (N.  Y.) 
149.)  But  where  the  plaintiff  seeks 
to  recover  damages  which  were  not 
the  direct  and  immediate  result  of  the 
injury,  and  which  the  defendant  there- 
fore cannot  be  assumed  to  have  any 
knowledge  of,  the  plaintiff  must  aver 
them  specially  in  his  complaint,  that 
the  defendant  may  not  be  taken  by 
surprise  upon  the  trial,  butmaj'  be  pre- 
pared to  rebut  the  proof  offered  of  such 
special  damages,  or  the  amount  or  ex- 
tent of  them.  (Squier  v.  Gould,  14 
Wend.  (N.  Y.)  160;  Vanderslice  v. 
Newton,  4  N.  Y.  133.)  The  object  is 
merely  to  give  him  notice,  that  he  may 
not  be  taken  by  surprise,  and  there- 
fore such  an  averment  is  not  travers- 
able or  demurrable.  (Leland  t'.  Tou- 
sey,  6  Hill  (N.  Y.)  328.)  A  failure  to 
answer,  consequently,  is  no  admission 
of  such  special  damages,  and  the  plain- 
tiff must  prove  them  on  the  assess- 
ment." 

In  the  case  of  Patterson  v.  Ely,  19 
Cal.  28,  it  was  held  that  where  the 
complaint  in  ejectment  avers  that  the 
value  of  the  "use  and  occupation,  rents 
and  profits,"  of  the  premises,  for  the 
period  during  which  the  defendants 
were  in  possession  and  withheld  pos- 
session from  plaintiffs,  is  ten  thousand 
dolTars,  and  the  answer  contains  no 
specific  denial  of  such  averment,  the 
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same,  is  stated  in  the  complaint,  notwithstanding  the  complaint 
states  facts  to  sustain  a  judgment.* 

3.  Prayer  for  Judgment. — The  controlling  claim  for  damage  is 
contained  in  the  prayer  for  judgment,  and  will  obviate  the  neces- 
sity of  stating  the  amount  elsewhere  in  the  complaint.* 

Where  Several  Counts.  —  Where  the  cause  of  action  is  set  out  in 
several  distinct  counts,  and  concludes  with  a  general  prayer  for 
damages,  the  damages  claimed  at  the  end  of  the  declaration  or 
complaint  will  be  applied  to  the  several  counts.^ 


averment,   under   the   statute,  for  the     interest  was  due,  for  which  judgment 


purposes  of  the  action,  is  to  be  deemed 
admitted,  and  therefore  constitutes  con- 
clusive evidence  of  the  extent  of  the 
damages,  and  authorizes  the  jury  to 
assess  the  damages  to  that  extent. 

1.  Pittsburgh  Coal  Min.  Co.  v. 
Greenwood,  39  Cal.  71;  Gage  v.  Rog- 
ers, 20  Cal.  gi,  followed  in  Lamping  v. 
Hjatt,  27  Cal.  99.  See  also  Lattimer  v. 
Ryan,  20  Cal.  639;  Gantier  v.  English, 
29  Cal.  166;  Parrott  v.  Den,  34  Cal. 
79.     See  also  article  Defaults. 

In  Lamping  v.  Hyatt,  27  Cal.  102, 
the  court  said  :  "The  judgment  is  by 
default,  and  the  court  was  therefore  not 
authorized  to  grant  any  greater  relief 
than  is  demanded  in  the  prayer  of  the 
complaint  and  specified  in  the  sum- 
mons. Raun  V.  Reynolds,  11  Cal.  19; 
Gage  V.  Rogers,  20  Cal.  91 ;  Lattimer 
V.  Ryan,  20  Cal.  629." 

Judgment  Greater  than  Demanded. — In 
Andrews  i'.  Monilaws,  8  Hun  (N.  Y.) 
65,  it  was  held  that  a  judgment  by  de- 
fault giving  a  greater  relief  than  that 
demanded  in  the  complaint  should  be 
set  aside. 

2.  An  averment  in  a  complaint  for 
damages,  concluding  "to  the  damage 
of  the  plaintiff"  in  a  specified  sum, 
is  a  sufficient  prayer  for  damages. 
Louisville,  etc.,  R.  Co.  v.  Smith,  58 
Ind.  575. 

In  Riser  v.  Walton,  78  Cal.  490,  the 
complaint  contained  no  formal  allega- 
tion of  the  amount  of  damages  sus- 
tained, but  concluded  with  a  prayer 
for  judgment  in  a  stated  amount,  and 
it  was  held  equivalent  to  a  statement  of 
the  amount  of  damages  sustained. 

In  Bartlett  w.  Odd  Fellows'  Sav. 
Bank,  79  Cal.  223,  where  the  allegations 
of  the  complaint  were,  that  the  de- 
fendant was  under  obligation  to  pay 
the  plaintiff  a  certain  sum  of  money 
and  interest,  and  that  it  had  refused  to 
complj'  with  such  obligation,  and  iJiat 
therefore  a  certain  sum  of  money  and 


was  prayed,  the  court  held  that  where 
the  plaintiff,  as  in  this  case,  alleges  facts 
to  exists  which,  if  proved,  would  en- 
title him  to  recover  the  sum  of  money 
demanded,  he  has  shown,  so  far  as  the 
recitals  of  his  complaint  can,  that  he 
has  sustained  damages. 

Several  Claims  in  Same  Complaint. — 
Where  the  complaint  stated  three 
separate  causes  of  action,  and  after 
each  were  the  words  "  to  his  damage 
ten  thousand  dollars,"  and  closed  with 
a  prayer  for  judgment  in  the  sum  of 
twenty  thousand  dollars,  it  was  held 
that  the  controlling  claim  in  respect  to 
damages  was  at  the  end  of  the  com- 
plaint, and  a  verdict  for  fifteen  thou- 
sand dollars  was  sufficient.  Schultz  v. 
Third  Ave.  R.  Co.,  46  N.  Y.  Super. 
Ct.  214. 

General  Averment.  —  In  Martin  v. 
Durand,  63  Cal.  39,  it  was  held  that  in 
an  action  of  ejectment  a  general  aver- 
ment of  and  prayer  for  damages  in  a 
specified  sum,  for  the  unlawful  with- 
holding of  the  premises,  was  sufficient 
to  support  a  judgment  for  damages 
where  no  special  demurrer  or  objection 
to  the  evidence  on  the  subject  had 
been  interposed.  Citing'  Dimick  v. 
Campbell,  31  Cal.  240. 

Objection  after  Verdict. — Where  the 
amount  claimed  by  the  plaintiff  was 
clearly  indicated  in  the  prayer  of  his 
petition,  and  no  exception  was  taken 
upon  the  trial  to  the  mode  of  making 
the  claim,  it  was  held  that,  after  ver- 
dict, it  was  too  late  to  make  such  an 
objection.  Hoggland  v.  Cothren,  25 
Tex.  345. 

3.  Schultz  V.  Third  Ave.  R.  Co.,  89  N. 
Y.  242;  Walsh  V.  Dolan  (City  Ct), 
15  N.  Y.  Supp.97;  Adams  v.  McMil- 
lan, 7  Port.  (Ala.)  90;  Spears  v.  Ward, 
48  Ind.  542;  Gell  v.  Burgess,  4  D.  &  L. 

547- 

In  Postlewaite  v.  Wise,  17  W.  Va.  i, 
it    was  decided   that    if  a  declaration 
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4.  Itemizing  Damages.  —  It  is  unnecessary,  in  most  cases  where 
the  demand  is  unliquidated  and  sounds  wholly  in  damages,  and 
where  there  is  but  a  single  cause  of  action,  to  state  specifically, 
and  in  amounts,  the  different  elements  or  items  which  go  to  make 
up  the  sum  total  of  the  damages.  It  is  enough  to  claim  so  much 
in  gross  damages  for  the  wrong  done.^  Where,  however,  the 
petition  itemizes  the  damages,  the  recovery  should  be  confined  to 
the  items  alleged.^  And  in  no  case  should  the  plaintiff  be 
allowed  to  recover  for  a  cause  of  action  not  included  in  his 
declaration.* 

5.  Amendments.    See  article  Amendments,  vol.  i,  p.  586. 

V.  Recovery  Limited  by  Demand — 1.  Generally. — The  damages 
should  be  laid  sufficiently  high  to  cover  the  largest  sum  that  the 


contains  several  counts,  and  no  dam- 
ages are  claimed  at  the  end  of  each 
count,  but  the  entire  declaration  con- 
cludes; "  In  all  to  the  damage  of  the 
plaintiflFs  five  hundred  dollars,  and 
therefore  they  sue,"  this  claim  of 
damages  must  be  regarded  as  on  ac- 
count of  the  wrongs  named  in  each  sev- 
eral count,  and  therefore  a  verdict  and 
judgment  may,  on  such  a  declaration, 
be  rendered  for  damages.  Quoted  in 
Hoffman  I'.  Dickinson,  31    W.  Va.  145. 

On  this  point  Greene,  J.,  said  : 
"Again,  it  is  claimed  that  it  was  error 
to  render  any  judgment  for  damages, 
as  none  were  claimed  in  the  first  and 
second  counts,  on  which  alone  the 
plaintiffs  did  or  could  recover.  The 
damages  claimed  at  the  end  of  the 
declaration  applied  to  each  of  the 
counts.  It  is  both  unusual  and  un- 
necessar}'  to  insert  the  claim  for  dam- 
ages at  the  end  of  each  count.  Damages 
for  all  the  causes  of  action  in  the 
several  counts  may  be  claimed  at  the 
end  of  the  declaration."  Postlewaite 
V.  Wise,  17  W.  Va.  i,  followed  in 
Hoffman  v.  Dickinson,  31  W.  Va.  145. 

In  Hoffman  7'.  Dickinson.  31  W.  Va. 
146,  it  was  further  held  that  an  allega- 
tion at  the  end  of  the  declaration,  "in 
all  for  the  damage,  etc.,"  does  not 
change  the  general  principle  that  it  is 
sufficient  to  claim  the  damages  at  the 
end  of  the  declaration,  omitting  the 
words  "in  all." 

1.  Montgomery  v.  Locke  (Cal. 
1885),  II  Pac.  Rep.  875;  Shepard  v. 
Pratt,  16  Kan.  215;  Prentiss  v.  Barnes, 
6  Allen  (Mass.)  411. 

In  Dooley  v.  Missouri  Pac.  R.  Co., 
36  Mo.  App.  381,  which  was  an  ac- 
tion to  recover  damages  for  injury  to 
cattle,   the  complaint  was  objected  to 


because  it  did  not  aver  the  injury  done 
to  each  head  of  cattle;  but  the  court 
held  that  where  the  plaintiff  seeks  to 
recover  for  damages  naturally  resulting 
from  the  negligent  acts  complained  of, 
the  particulars  in  respect  to  which  the 
plaintiff  has  been  damaged  need  not 
be  stated. 

In  Hammond  v.  Schiff,  100  N.  Car. 
176,  it  was  held  that  the  rules  of  plead- 
ing were  not  so  stringent  as  to  require 
a  special  averment  of  every  immediate 
cause  of  the  injury  suffered.  Citing 
Whitehurst  v.  Fayetteville  Mut.  Ins. 
Co.,  6  Jones  (N.  Car.)  352. 

2.  Missouri,  'etc.,  R.  Co.  v.  Bvas 
(Tex.  Civ.  App.  1895),  29  S.  W.  Rep. 
II 22;  Fort  Worth,  etc.,  R.  Co.  v. 
Measles,  81  Tex.  474;  Stewart  v.  Balti- 
more, etc.,  R.  Co.,  33  W.  Va.  88. 

3.  Troy  v.  Cheshire  R.  Co.,  23  N.  H. 
loi  ;  Gulf,  etc.,  R.  Co.  v.  Maetze,  2 
Tex.  App.   Civ.  Cas.,    §  633. 

Damages  Assessed  but  Not  Alleged. — 
Under  the  general  allegation  of  dam- 
age the  court  heard  the  testimony  as  to 
special  damages,  and  found  that  the 
plaintiff"  had  been  damaged  in  a  certain 
sum  for  time  lost  on  account  of  the 
nonuser  of  water,  and  for  labor  in  re- 
opening pits  and  drains,  etc.,  none  of 
which  items  of  damage  were  pleaded. 
It  was  held  that  damages  having  been 
assessed  against  the  defendants,  which 
were  not  alleged  in  the  complaint,  such 
complaint  did  not  support  the  judg- 
ment.    Parker  v.  Bond,  5  Mont.  i. 

Damages  for  Positive  Malfeasance. — 
Charges  in  a  declaration  cannot  be  re- 
covered upon  evidence  of  nonfeasance 
onlj',  and  the  defendant  is  not  required 
to  meet  such  a  showing.  Macumber 
V.  White  River  Log,  etc.,  Co.,  52 
Mich.  195. 
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plaintiff  can  possibly  hope  to  recover.*  He  is  not  confined  in  his 
recovery  to  the  precise  amount  for  which  suit  is  brought,^  and 
although  his  claim  for  damages  may  seem  ludicrously  excessive, 
still  it  will  not  prevent  such  a  recovery  as  the  plaintiff  may  show 
himself  entitled  to.^  He  cannot,  however,  by  such  claim,  give 
himself  a  right  to  recover  more  than  the  facts  stated  will  warrant.* 
2.  Actions  Sounding  in  Damages. — In  all  actions  sounding  in 
damages  the  plaintiff  is  limited  by  his  demand- therefor  in  his 
declaration  or  complaint,  and  can  recover  no  more  than  the 
amount  specified.^ 


1.  Fournier  v.  Faggott,  4  111.  350; 
Decker  -•.  Parsons,  11  Hun  (N.  Y.) 
296;  Curtiss  V.  Lawrence,  17  Johns. 
(N.  Y.)  III. 

The  court  has  no  power  to  award 
the  party  more  than  he  asks.  He  is 
supposed  to  know  the  full  extent  of  his 
wrong  and  to  lay  his  damages  accord- 
ingly. Fournier  v.  Faggott,  4  111. 
350. 

In  Treat  v.  Barber,  7  Conn.  278,  the 
court  said  :  "The  plaintiff,  if  he  obtain 
judgment,  can  only  recover  secundum 
allegata,  unless  his  allegation  is  entirely 
superfluous.  It  is  correctly  said  by 
Starkie:  'It  seems,  indeed,  an  universal 
rule  that  a  plaintiff  or  prosecutor  shall 
in  no  case  be  allowed  to  transgress 
those  limits  which,  in  point  of  descrip- 
tion, limitation  and  extent,  he  has  pre- 
scribed for  himself;  he  selects  his  own 
terms,  in  order  to  express  the  nature 
and  extent  of  his  charge  or  claim;  he 
cannot,  therefore,  justly  complain  that 
he  is    limited   by  them.'     3   Stark.   Ev. 

1531-" 

2.  Sawyer  v.  Daniels,  48  111.  269. 
The  plaintiff  may  recover  a  less  sum 

than  is  laid  in  his  declaration,  and  is 
never  confined  to  the  precise  amount 
for  which  suit  is  brought.  Sawyer  v, 
Daniels,  48  111.  269.  And  so  where  he 
alleges  special  damage,  and  by  his  evi- 
dence reduces  the  amount  so  alleged,  he 
cannot  recover  a  greater  amount  than  is 
so  established.  Rieckhoft' t'.  Northern 
Pac,  etc.,  Irrigation  Co.,  10  Wash.  139, 

3.  Henry  v.  Shepherd,  52   Miss.  125. 

4.  Murphy  v.  Evans,  11  Ind.  517. 

He  may  Lessen,  but  cannot  Enlarge, 
by  his  claim  for  damages,  the  amount 
apparently  due  by  the  facts"  set  up. 
Murphy  v.  Evans,  11  Ind.  517,  follovj- 
ing  Epperly  v.  Little,  6  Ind.  344. 

After  Verdict. — In  Van  Rensselaer  v. 
Platner,  2  Johns.Cas.(N.  Y.)  18,  the  court 
said  :  "There  is  no  doubt  that  where, 
in  an  action  of  covenant,  or  in  any  ac- 


tion sounding  in  damages,  the  plaintiff 
claims  more  damages  than  on  the  face 
of  his  declaration  appears  to  be  due,  it 
will  not  vitiate,  especially  after  verdict 
*  *  *  for,  the  amount  of  the  damages 
being  ascertained  by  the  jury,  it  is  to 
be  presumed  they  were  assessed  accord- 
ing to  the  proof." 

5.  Alabama. — M'Whorter  v.  Sayre, 
2  Stew.  (Ala.)  225 ;  North  Birmingham 
R.  Co.  V.  Calderwood,  89  Ala.  247 ; 
Dinsmore  v.  Austill,  Minor  (Ala.)  89; 
Flournoy  v.  Childress,  Minor  (Ala.)  93. 

Arka7isas. — Pleasants  zk  State  Bank, 
8  Ark.  456;  Jones  v.  Robinson,  8  Ark. 
484;  White  V.  Cannada,  25  Ark.  41. 

Connecticut. — Davenport  t'.  Bradley, 
4  Conn.  311. 

Georgia. — Terrell  v.  McKinny,  26 
Ga,  450. 

Illinois. — Russell  v.  Chicago,  22  111. 
283;  Fournier  v.  Faggott,  4  111.  347; 
Stephens  v.  Sweeney,  7  111.  375  ;  Rives 
V.  Kumler,  27  111.  291  ;  Brown  v.  Smith, 
24  111.  197 ;  Linder  v.  Monroe,  33  111. 
388;  Oakes  v.  Ward,  19  III.  46;  Kellev 
V.  Chicago  Third  Nat.  Bank,  64  111. 
541 ;  Hichins  v.  Lyon,  35  111.  150;  Pier- 
son  V.  Finnej',  37  111.  29;  Foreman  v. 
Sawyer,  73  111,  484;  Pickering  v.  Pulsi- 
fer,  9   111.  79. 

Itidiana. — Short  v.  Scott,  6  Ind.  430; 
Wetherill  v.  Posey  County,  5  Blackf. 
(Ind.)  357;  Epperly  v.  Little,  6  Ind. 
345;  Swift  z'.  Woods,  5  Blackf.  (Ind.) 
97 ;  Horner  v.  Hunt,  i  Blackf.  (Ind.) 
214;  Murphy  v.  Evans,  11  Ind.  517. 

Iowa.  —  Stafford  -'.  Oskaloosa,  57 
Iowa  748. 

Kentucky. — Bealle  v.  Schoal,  i  A.K. 
Marsh.  (Ky.)  477;  Harrison  t'.  Park,  i 
J.J.  Marsh.  (Ky.)  174. 

Michigan. — Abernethy  v.  Van  Buren 
Tp.,  52  Mich.  383. 

Missouri. — ^Johnson  v.  Robertson,  i 
Mo.  615;  Beckwith  v.  Boyce,  12  Mo. 
440;  Cox  V.  St.  Louis,  II  Mo.  431;  Hay- 
ton  V.  Hope,  3  Mo.  53;  Carr  v.  Edwards, 
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3.  Where  Damages  Claimed  are  Merely  Nominal. — A  distinction, 
however,  is  to  be  observed  in  those  classes  of  actions  which  do  not 
sound  in  damages,  and  wherein  the  damages  claimed  are  merely 


1  Mo.  137;  Maupin  v.  Triplett,  5  Mo. 
422. 

New  Tork. — Fish  v.  Dodge,  4  Den. 
(N.Y.)  311;  Curtiss  v.  Lawrence,  17 
Johns.  (N.  Y.)~iii;  Dox  v.  Dey,  3 
V^'end.  (N.  Y.)  3156;  Pharis  v,  Gere,  31 
Hun  (N.  Y.)  444.' 

Pc7insylvania. — Dennison  v.  Leech, 
9  Pa.  St.  164. 

South  Carolina. — Covington  v.  Lide, 
1  Bay  (S.  Car.)  158. 

Tennessee. — Fowlkes  v.  Wehber,  8 
Hvmph.  (Tenn.)  530;  Crabb  v.  Nash- 
ville Bank,  6  Yerg.  (Tenn.)  332;Camp- 
bell  V.  Hancock,  7  Humph.  (Tenn.)  75. 

Texas. — Gulf,  etc.,  R.  Co.  v.  Simon- 
ton,  2  Tex.  Civ.  App.  55S;  Gregory  v. 
Coleman,  3  Tex.  Civ.  App.  166. 

English. — Pickwood  v.  Wright,  i  H. 
Bl.  642 ;  Hoblins  v.  Kimble,   Bulst.  49. 

In  Chicago,  etc.,  R.  Co.  v.  O'Brien, 
34  111.  App.  155,  it  was  held  that  an 
ad  dain7ium  of  five  hundred  dollars 
was  sufiicient  to  sustain  a  verdict  for 
two  hundred  and  seventv-five  dollars, 
although  in  the  body  of  the  declara- 
tion the  damages  were  put  under  a  vi- 
delicet at  two  hundred  dollars. 

Action  of  Covenant. — In  Cloud  v. 
Campbell,  4  Munf.  (Va.)  214,  it  was 
held  that,  in  an  action  of  covenant,  a 
verdict  for  a  larger  sum  than  the  dam- 
ages laid  in  the  declaration  or  stated  in 
the  writ  must  be  set  aside  and  a  new 
trial  awarded. 

In  Holeman  v.  Coleman,  i  A.  K. 
Marsh.  (Ky.)  297,  which  was  an  action 
of  covenant,  the  court  held  that  where 
the  verdict  was  for  more  damages  than 
were  laid  in  the  writ,  and  the  court 
during  the  term  of  trial  corrected  it, 
it  was  not  error. 

Action  of  Trover. — The  jury  may  find 
a  larger  amount  of  damages  in  an  ac- 
tion of  trover  than  that  alleged  as  the 
value  of  the  property  sued  for,  but 
they  cannot  find  in  excess  of  the  amount 
laid  in  the  ad  damnum  clause  at  the 
conclusion  of  the  declaration.  Terrell 
V.  McKinny,  26  Ga.  450. 

Action  on  Penal  Bonds. — In  Russell  t'. 
Chicago,  22  111.  287,  the  court  said  :  "No 
rule  of  practice  is  better  established 
than  that,  in  an  action  of  debt,  the  plain- 
tift'  cannot  recover  damages  beyond 
the  amount  claimed  in  his  declaration. 
And    this    rule    has    been  applied  by 


this  court  to  recoveries  on  penal  bonds 
for  the  performance  of  covenants  or 
conditions.  Fournier  v.  Faggott,  4 
HI,  347;  Stephens  v.  Sweeney,  7  111.  375. 
In  these  cases  upon  penal  bonds,  the 
judgments  were  reversed  because  the 
damages  found  on  the  trialexceeded  the 
ad  damnum  laid  in  the  declaration." 

Damages  Claimed  In  Bill  of  Partlciaars. 
— In  Morton  v.  McClure,  22  III.  257,  it 
was  held  that  the  plaintiff  could  not 
recover  a  larger  amount  than  was 
claimed  by  his  bill  of  particulars  filed 
with  the  declaration. 

Amended  Petition. — In  Stafford  v. 
Oskaloosa,  57  Iowa  750,  the  original 
petition  claimed  damages  in  the  sum 
of  five  thousand  dollars.  An  amended 
petition,  for  the  same  injuries  set  out 
in  the  original  petition,  claimed  ten 
thousand  dollars ;  and  there  was  no 
allegation  that  the  sum  claimed  in  the 
amended  petition  was  in  addition  to 
the  claim  first  made.  It  was  held  that 
an  instruction  that  the  jury  might  find  a 
verdict  for  any  sum  less  than  fifteen 
thousand  dollars  was  erroneous. 

Claim  for  Treble  Damages. — In  Pharis 
V.  Gore,  31  Hun  (N.  Y.)  445,  the  court 
held  that  the  fact  that  the  first  count 
alleged  that  the  defendant  had  become 
liable  to  pay  treble  damages,  did  not 
enlarge  his  claim  for  damages  made  at 
the  conclusion  of  that  court  and  at  the 
conclusion  of  the  complaint,  and  that, 
the  plaintiff  having  limited  his  claim 
for  damages  to  a  certain  sum,  he  could 
not  take  judgment  for  any  greater  sum, 
either  as  single  or  treble  damages. 

Exemplary  Damages. — So,  also,  where, 
in  an  action  for  damages,  the  complaint 
prays  judgment  for  nine  hundred  dollars 
actual  damages  and  one  thousand  and 
fifty  dollars  exemplary  damages,  it  was 
held  that  the  plaintiff  was  not  entitled 
to  recover  a  greater  sum  as  exemplary 
damages  than  was  asked  tor  in  the  peti- 
tion. Gregory  -'.  Coleman,  3  Tex.  Civ. 
App.  166. 

Not  Cured  by  Crediting  Excess  upon 
Execution. — It  is  error  to  enter  judg- 
ment for  more  damages  than  are  laid  in 
the  writ  or  declaration.  Nor  is  this 
error  cured  by  the  plaintiff's  crediting 
the  excess  on  the  execution  before  writ 
of  error  is  brought.  Robinett  v.  Morris, 
Hard.  (Ky.)  99. 
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nominal.     In   such  cases  the  verdict   may  exceed  the  amount  of 
damages  laid  in  the  declaration.* 

4.  Damages  Accrued  since  Suit  Brought. — So,  also,  where,  by 
reason  of  delay  in  terminating  the  action,  further  damages  have 
accrued  to  the  plaintiff,  he  may  recover  beyond  the  amount  of 
damages  alleged.* 


1.  In  Harrison  v.  Park,  i  J.  J.  Marsh. 
(Ky.)  170,  the  court  said  :  "It  is  a  well- 
settled  rule,  and  perhaps  without  ex- 
ception, that  a  plaintiff  at  law  cannot 
recover  more  than  he  claims;  and  had 
this  been  an  action  for  cqvenant,  or 
any  other  description  of  action  where 
the  recovery  sounded  in  damages  ex- 
clusively, we  should  not  hesitate  to 
decide  that  the  court  erred  in  refusing 
the  instructions.  [The  instructions 
asi<ed  being  that  the  jury  could  not 
find  more  damages  than  were  laid 
in  the  declaration.]  *  *  *  But  this 
is  an  action  of  debt,  for  a  specific  sum, 
the  amount  of  which  is  thirteen  hun- 
dred dollars,  and  this  is  the  sum  actu- 
ally claimed,  and  for  which  the  judg- 
ment has  been  rendered.  It  is  true 
that,  as  the  record  stands,  this  sum  is 
not  to  be  collected.  It  is  to  be  dis- 
charged by  a  lesser,  which  the  jury 
have  expressed  in  damages,  as  a  com- 
mutation for  the  greater  sum  recov- 
ered. Here,  then,  the  plaintiff  is  not 
permitted  to  recover  more  than  he 
claims.  In  fact,  he  does  not  get  as 
much,  although  he  gets  more  than  the 
amount  of  damages  laid  in  the  declara- 
tion. The  damages  laid  in  the  dec- 
laration in  an  action  of  debt  do  not 
limit  the  demand  as  in  actions  of  cov- 
enant, assumpsit,  trespass,  etc.  The 
damages  laid  in  a  declaration  for  debt 
are  designed  to  cover  the  injury  the 
plaintiff  sustains  by  reason  of  the  de- 
tention of  the  debt,  and,  in  general, 
the  plaintift"  is  only  entitled  to  nominal 
damages,  the  detention  being  compen- 
sated by  the  rendition  of  the  judgment, 
with  interest  from  the  time  the  debt 
became  due." 

"In  respect  to  the  statement  of  dam- 
ages, the  amount  in  the  action  of  debt 
is  immaterial,  except  in  actions  of  debt 
on  bonds  with  collateral  condition,  and 
on  bonds  in  a  penalty  for  the  payment 
of  money,  where  the  principal  and 
interest  together  exceed  the  penalty; 
in  which  case  the  excess  over  tfie 
penalty  can  be  recovered  only  as  dam- 
ages. In  all  other  actions  than  the 
action  of  debt,  the  damages  are  mate- 


rial, for,  sounding,  as  all  other  actions 
do,  in  damages,  no  more  can  be  re- 
covered than  is  stated."  4  Minor's 
Institutes,  p.  634. 

Principal  and  Intereet  of  Note. — In 
Phillips  t'.  Runnells,  i,  Morr.  (Iowa) 
391,  it  was  held  that  where  the  verdict 
did  not  exceed  the  principal  and  inter- 
est of  the  note  sued  upon,  it  was  good 
although  it  was  for  more  than  the  dafn- 
ages  laid  in  the  declaration. 

Trespass  to  Try  Title. — In  an  action 
of  trespass  to  try  title,  the  plaintifT  may 
recover  damages  beyond  the  sum  laid 
in  the  writ  and  declaration.  Bumpass 
V.  Webb,  3  Ala.  109. 

Debt  on  Bond  with  Special  Condition. 
— In  an  action  of  debt  on  a  bond  with 
special  condition,  the  damages  laid  in 
the  conclusion  of  the  declaration  are 
merely  nominal,  and  the  jury  have  a 
right  to  exceed  that  amount  in  their  ver- 
dict. Allen  V.  Smith,  12  N.  J.  L.  159; 
Harrison  f.  Park,  i  J.  J.  Marsh.  (Ky.) 
174.  And  if  the  amount  of  damages  and 
costs,  added  together,  exceeds  the  sum 
laid  in  the  conclusion  of  the  declara- 
tion, it  will  not  render  the  judgment 
erroneous.  Allen  -•.  Smith,  12  N.  J.  L. 
159,  citing  Pilfold's  Case,  10  Coke 
115  b. 

Virginia. — On  a  bond  with  collateral 
condition,  the  jury  may  find  more  dam- 
ages than  are  laid  in  the  declaration, 
Winslow  X'.  Com.,  2  Hen.  &M.  (Va.) 
459;  Johnstons  v.  Meriwether,  3  Call. 
(Va.)  523;  provided  the  penalty  of  the 
bond  is  sufficient  to  cover  the  same, 
Payne  v.  EUzey,  2  Wash.  (Va.)  143. 
See  also  Simmons  v.    Garrett,    i    Kan. 

Illinois.-^In  an  action  of  debt  on  a 
penal  bond  the  recovery  of  damages 
should  not  exceed  the  ad  daiittumi  laid 
in  the  declaration.  Russell  v.  Chi- 
cago, 22  111.  283 ;  Brown  v.  Smith,  24 
111.  196.     See  Stephens  v.   Sweeney,  7 

111.  375- 

2.  Where,  on  account  of  several  con- 
tinuances, the  debt  has  been  swelled, 
so  that  the  ad  dajiin?ini  is  too  small  at 
the  time  of  trial,  it  is  not  error  to 
render  a  verdict  for  a  larger  sum  than 
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Bemitting  Damages. 


5.  Eemitting  Damages. — Where  the  amount  recovered  exceeds 
the  amount  demanded  in  the  declaration  and  writ,  the  judgment 
may  be  sustained  by  remitting  the  excess  and  taking  judgment 
for  the  amount  claimed. ^     See  also  article,  Remittitur. 


is  claimed.  Numbers  -•.  Bowser,  29 
Ind.  493;  Webb  v.  Thompson,  23  Ind. 
42S,  distinguishing  Roberts  v.  Muir, 
7  Ind.  544,  and  May  xk  State  Bank,  9 
Ind.  233. 

The  Indiana  Act  of  May  13,  1852,  2 
Rev.  Stat.  1876,  p.  662,  provided  that,  in 
actions  against  a  tenant  to  recover  the 
leased  property  and  damages  for  its 
detention,  the  assessment  of  damages 
for  such  detention  shall  be  until  the 
time  of  trial.  Under  this  act,  it  was 
held  that  it  was  no  error  to  assess 
damages  in  a  greater  amount  than  was 
claimed  in  the  complaint.  White  v. 
Stellwagon,  54  Ind.  186. 

Damages  Accruing  after  Suit  Brought. 
— In  M'Whorter  v.  Standifer,  2  Port. 
(Ala.)  523,  the  court,  after  stating  the 
rule  that  a  judgment  for  more  damages 
than  are  claimed  in  the  declaration  is 
erroneous,  said:  "In  all  cases  where 
the  action  was  for  damages  merely, 
and  those  damages  had  accrued  prior 
to  the  commencement  of  the  action, 
the  application  of  the  rule  is  just. 
Where,  however,  the  daniages  were 
still  accruing  beyond  the  time  when 
the  suit  was  brought,  so  that  the  party 
complaining  could  not  pdssibly  divine 


Tennessee. — Crabb  v.  Nashville  Bank, 

6  Yerg.  (Tenn.)  332  ;  Campbell  v.  Han- 
cock. 7  Humph.  (Tenn.)  75  ;  Fowlkes  v, 
Webber,  8  Humph.  (Tenn.)  530. 

United  States. —  Brownson  f.  Wal- 
lace, 4  Blatchf.  (U.  S.)  465. 

Remitting  Damages  in  Supreme  Court. 
— In  Pickering  v.  Pulsifer,  9  III.  79,  it 
was  held  that  a  judgment  which  ex- 
ceeds the  cfd  damnum  of  the  declara- 
tion is  erroneous,  and  in  such  case  the 
Supreme  Court  would  not  allow  a  re- 
mittitur, but  would  remand  the  cause 
of  the  Circuit  Court  to  give  the  party 
an  opportunity  to  move  for  leave  to 
amend  his  declaration.  See  also  Four- 
nier  v.  Faggott,  4  111.  347. 

The  rule  stated  in  these  cases  has 
been  changed  by  statute.  Rev.  Stat. 
1S74,  Prac,  Clio",  §81  (S.  &  C.  Stat.,  p. 
1839:  Cothrain's  Stat.  1885,  p.  1112), 
which  provides  that  the  remittitur  of 
the  excess  portion  ofthe  judgment  of 
the  trial  court  may  be  entered  in  the 
court  of  appeal.  Stephens  v.  Sweeney, 

7  II'-  375- 

In  Johnson  v.  Robertson,  i  Mo.  615, 
where  a  judgment  in  an  action  of  as- 
sumpsit was  for  a  greater  amount  than 
the  damages  claimed,  it  was  held  error. 


to  what  extent  they  might  arrive  before     but  the  defendant  might  remit  the  ex'- 


final  judgment,  but  could  only  estimate 
what  he  had  sustained  when  he 
preferred  his  complaint,  and  where  a 
recovery  was  allowed  to  be  had  for  the 
increasing  damage,  even  though  this 
damage  depended  upon  proof,  which 
must  conform  to  the  allegata.,  yet  I  find 
that  the  rule  was  relaxed,  and  made  to 
yield  to  the  true  reason  ofthe  case." 

1.  Illinois. — Linder.T^  Monroe.  33  111. 
388;   Stephens  v.    Sweeney,  7  111.  .377. 

Kentucky. — Bealle  v.  Schoal,  i  A.  K. 
Marsh.  (Ky.)  477. 

Missouri. — Hoyt  v.-  Reed,  16  Mo. 
301;  Johnson   -'.Robertson,  i   Mo.  615. 

Nevj  Tork. — Dox  v.  Dey,  3  Wend. 
(N.  Y.)  356;  Decker  v.  Parsons,  11 
Hun  (N.  Y.)  296;  Curtiss  v,  Law- 
rence, 17  Johns.  (N.  Y.)  II I ;  Coulter 
V.  American  Merchants  Union  Express 
Co.,56N.Y.  ^^i:^,  reversing  c^  Lans.(N. 
Y.)  67;  Barber  v.  Rose,  5  Hill  (N. 
Y.)  77- 

Pennsylvania. — Dennison  v.  Leech, 
9  Pa,  St.  164, 


cess  in  the  Supreme  Court.  Followed 
in  Hoyt  v.  Reed,  16  Mo.  301. 

Effect  of  Entering  Judgment  for  "Whole 
Amount. — In  Fish  v.  Dodge,  4  Den.  (N. 
Y.)  311,  the  court  said  :  "  The  jury  as- 
sessed the  damages  at  a  sum  beyond 
the  amount  laid  in  the  declaration  ;  and 
the  plaintiff,  instead  of  remitting  the 
excess  as  he  should  have  done,  and 
taking  judgment  for  the  residue,  has 
entered  a  judgment  for  the  whole 
amount  of  damages  found  by  the  jury. 
This  is  error."  See  also  Bealle  t'. 
Schoal,  I   A.  K.  Marsh.  (Ky.)  477. 

Upon  Writ  of  Error  Brought. — In  Pick- 
wood  V.  Wright,  I  II.  Bl.  642,  it  was 
held  that  where  a  verdict  is  given  for  a 
greater  sum  than  the  amount  of  dam- 
ages alleged  in  the  declaration,  and  for 
that  cause  a  writ  of  error  is  brought, 
the  court  will  permit  the  plaintiff  to 
enter  a  remittitur  of  the  excess  above 
the  sum  laid  in  the  declaration,  on  the 
payment  of  the  costs  of  the  writ  of 
error. 
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6.  Amendment  of  Ad  Damnum  Clause. —  Where  the  amount  o^ 
damages  recovered  exceeds  the  amount  claimed,  the  court  will 
sometimes  allow  the  plaintiff  to  amend  his  complaint  in  order  to 
cover  the  verdict  ;i  but  it  would  seem  that  such  right  will  be 
granted  only  upon  the  condition  that  the  plaintiff  relinquishes  the 
verdict,  pays  cost  of  the  trial,  and  consents  to  a  new  trial,*  since 
such  an  amendment  would  be  improper  without  giving  the  defend- 
ant an  opportunity  to  reduce  the  damages,  which,  on  the  trial,  he 
had  no  occasion  to  do,  by  reason  of  the  moderate  amount  set  up 
in  the  claim.^ 


Remitting  Surplus  after  Judgment. — 
In  Davenport  -'.  Bradley,  4  Conn.  311, 
the  court  said  :  "In  personal  actions, 
the  plaintiff  can  recover  no  more  than 
he  has  demanded  ;  and  the  judgment 
below  was  undoubtedly  erroneous.  A 
remittitur  of  the  surplus  bej-ond  the 
demand  cannot  be  made  after  judg- 
ment ;  nor  in  a  term  subsequent  to  that 
in  which  the  judgment  was  entered." 
C til n£- 2  Tidd's  Pr.  8o6;Wray  v.  Lister, 
2  Stra.  mo;  Chevely  v.  Morris,  2  W. 
Bl.  1300. 

Judgment  Entered  in  Excess  of  Re- 
mainder.—  "Where  the  damages  are 
assessed  in  the  court  below  for  a  sum 
in  excess  of  the  ad  da?>inum,  and  as  to 
such  excess  a  remittitur  is  filed  by  the 
plaintiff,  but  the  judgment  is  finallj' 
entered  for  a  sum  in  excess  of  the  re- 
mainder, upon  error  brought,  since  the 
Supreme  Court  has  before  it  in  the 
record  the  data  from  which  a  correct 
judgment  can  be  entered,  a  judgment 
will  be  entered  in  the  Supreme  Court 
for  the  sum  remaining  after  the  re- 
mittitur was  entered."  Linder  v. 
Monroe,  33  111.  388,  note. 

1.  See  article  Amendments,  vol.  i, 
p.  5S9. 

2.  Pharis  v.  Gere,  31  Hun  (N.  Y.) 
443;  Coulter  V.  American  Merchants 
Union  Express  Co.,  5  Lans.  (N.  Y.) 
67,  reversing,  on  another  point,  56  N. 
Y.  "585;  Curtiss  V.  Lawrence,  17  Johns. 
(N.' Y.)  Ill ;  Dox  V.  Dey,  3  Wend.  (N. 
Y.)356;  Decker  v.  Parsons,  11  Hun 
(N.  Y.)  296;  Corning  v.  Corning,  6  N. 
Y.  97;  Bowman  v.  Earle,  3  Duer  (N. 
Y.)  691;  Fish  V.  Dodge,  4  Den.  (N. 
Y.)  311;  Brown  v.  Smith,  24  111.  198. 

In  Pharis  v.  Gere,  31  Hun  (N.  Y.) 
443,  the  court  said  :  "  It  has  long  been 
settled  that  the  court  will  not  amend 
the  complaint  after  verdict  by  increas- 
ing the  amount  of  damages  for  which 
judgment  is  demanded,  without  setting 
aside  the  verdict  and  granting  a  new 


trial  to  give  the  defendant  an  oppor- 
tunity to  defend  against  the  enlarged 
^laim.  Accordingly,  in  all  actions  for 
recovery  of  damages,  whether  sounding 
in  tort  or  on  contract,  the  sum  in  the 
conclusion  of  the  declaration  or  com- 
plaint must  be  sufficient  to  cover  the 
real  demand,  and  it  would  be  unjust  to 
allow  it  to  be  enlarged  after  verdict 
without  granting  a  new  trial,  as  the  de- 
fendant may  have  gone  to  the  trial  re- 
lying that  no  more  damages  than  the 
sum  claimed  could  be  recovered  against 
him." 

"  Before  the  adoption  of  the  code,  it 
was  well  settled  that  the  Supreme 
Court  had  no  power  to  allow  an 
amendment  after  verdict  by  increas- 
ing the  amount  of  damages  claimed  to 
correspond  with  the  verdict,  except 
upon  the  condition  that  the  plaintifl 
relinquish  the  verdict,  pay  the  defend- 
ant's cost  of  trial,  and  consent  to  a  new 
trial.  The  code  has  not  changed  this 
rule."  Decker  v.  Parsons,  11  Hun  (N. 
Y.)  296;  Corning  v.  Corning,  6  N.  Y. 
97;  Pharis  v.  Gere,  31  Hun  (N.  Y.) 
443.  The  same  rule  applies  to  an  action 
tried  before  a  judge,  without  a  jury,  by 
consent.  Decker  t'.  Parsons,  11  Hun 
(N.  Y.)  295. 

Where  New  Trial  Indispensable. — 
Where  the  recovery  exceeds  the 
amount  laid  in  the  declaration,  the 
party  may,  upon  leave  in  the  court  be- 
low, amend  his  declaration,  and  take 
judgment  for  his  damages,  unless  a 
new  trial  is  indispensable  to  do  justice 
to  the  defendant  by  reason  of  such 
amendment.  Stephens  v.  Sweeney,  7 
111.  377. 

3.  Decker  t'.  Parsons,  11  Hun  (N.  Y.) 
296;   Dox  V.  Dey,  3  Wend.  (N.  Y.)  356. 

"Where  only  one  hundred  and  forty 
dollars  was  claimed,  a  verdict  for  one 
hundred  and  fifty  dollars  was  not 
authorized,  but  when  defendant  moved 
to  reduce  the  verdict  to  one  hundred 
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VI.  Allegation  of  Geneeal  Damage. — General  damages,  or  such 
damages  as  the  law.  holds  to  be  the  necessary  result  of  the  cause 
of  action  set  forth  in  the  declaration  or  complaint,  need  not  be 
specially  pleaded,  but  may  be  recovered  under  the  general  alle- 
gation of  damage.^     The  defendant  is  presumed   to   know   the 


and  forty  dollars  and  interest,  and  the 
interest  was  about  ten  dollars,  judg- 
ment should  have  been  entered  for  one 
hundred  and  fifty  dollars ;  and  it  was 
error  to  allow  plaintiff,  after  verdict,  to 
file  an  amendment  to  his  petition 
alleging  his  damages  to  be  one  hun- 
dred and  fifty  dollars,  instead  of  one 
hundred  and  forty  dollars,  the  amount 
originally  claimed."  Cox  v.  Burling- 
ton, etc.,  R.  Co.,  77  Iowa  47S,  note. 

Remittitur. —  "  When  judgment  is 
rendered  for  a  greater  amount  of  dam- 
ages than  is  laid  in  the  declaration,  the 
judgment  will  be  reversed  in  the  Su- 
preme Court ;  but  the  defendant  in 
error  may  enter  a  remittitur  in  the 
appellate  court  for  the  excess,  and  take 
judgment  for  the  amount  laid  in  the 
declaration,  and  interest  from  the 
time  of  the  rendition  of  the  judgment 
below."  Crabb  v,  Nashville  Bank,  6 
Yerg.  (Tenn.)  332. 

"Since  the  Act  of  January  20,  1804, 
as  explained  and  amended  by  that  of 
January  2g,  1805  (see  Rev.  Code,  vol. 
2,  c.  29,_  §  5,  p.  30,  and  c.  57,  §  2,  p.  83), 
if  the  jury,  in  an  action  of  assumpsit, 
find  for  the  plaintiff  a  larger  sum  than 
the  amount  of  damages  laid  in  the  dec- 
laration, with  interest  from  a  day 
fixed  in  their  verdict,  the  plaintiff  may 
release  the  surplus  bejond  that  amount, 
and  take  judgment  for  the  balance, 
with  interest  as  aforesaid."  Cahill  v. 
Pinton^',  4  Munf.  (Va.)  371,  note. 

1.  Alabama. — Dowdall  v.  King,  97 
Ala.  63^ ;  Ross  v.  Malone,  97  Ala.  529; 
Lewis  V.  Paull,  42  Ala.  136. 

Califortiia. — Mallory  v.  Thomas,  98 
Cal.  647;  Treadwell  v.  Whittier,  80 
Cal.  575,  13  Am.  St.  Rep.  175  ;  Steven- 
son V.  Smith,  28  Cal.  104;  Mitchell  v. 
Clarke,  71  Cal.  167. 

Colorado.  —  Pueblo  v.  Griffin,  10 
Colo.  366;  Tucker  v.  Parks,  7  Colo.  69; 
Herfort  v.  Cramer,  7  Colo.  483. 

Connecticut. — Bristol  Mfg.  Co.  v. 
Gridlev,  28  Conn.  201 ;  Parmalee  v. 
Baldwin,  i  Conn.  317;  Taylor  v. 
Monroe,  43  Conn.  36. 

Illinois. — Chicago  v.  McLean,  133 
111.  1^3;  Quincy  Coal  Co.  v.  Hood,  77 
111.  75;  Olmstead  v.  Burke,  25  111.  86; 


Chicago  West  Division  R.  Co.  v 
Klauber,  9  111.  App.  613. 

Indiana. — Lindley  v.  Dempsey,  4c; 
Ind.  246;  Richter  v.  Meyers,  5  Ind. 
App.  33;  Hadley  v.  Prather,  64  Ind. 
137  ;  Neal  v.  Shewalter,  5  Ind.  App.  147. 

Kentucky. — Jesse  v.  Shuck  (Ky.1889), 
12  S.  W.  Rep.  304. 

Maine. — Hunter  v.  Stewart,  47  Me. 
419. 

Maryland. — Camden  Consol.  Oil  Co. 
V.  Schlens,  59  Md.  31,  43  Am.  Rep.  539. 

Massachusetts. —  Prentiss  v.  Barnes, 
6  Allen  (Mass.)  410;  Sampson  v.  C03', 
15  Mass.  493 ;  Baldwin  v.  Western  R. 
Corp.,  4  Gray  (Mass.)  336;  Brown  v. 
Cummings,  7  Allen  (Mass.)  507;  Rice 
V.  Coolidge,  121  Mass.  393. 

Michigan. — McDuff  -'.  Detroit  Even- 
ing Journal  Co.,  84  Mich,  i ;  Shaw  v. 
Hoffman,  21  Mich.  151  ;  Brink  xi.  Fre- 
off,  44  Mich.  69;  Heiser  v.  Loomis,  47 
Mich.  16;  Welch  v.  Ware,  32  Mich.  77; 
Burrell  v.  New  York,  etc..  Solar  Salt 
Co.,  14  Mich.  34;  Peters  v.  Cooper,  95 
Mich.  191. 

Minnesota. — Wilson  v.  Clarke,  20 
Minn.  367 ;  Ennis  v.  Buckeye  Publish- 
ing Co.,  44  Minn.  105. 

Mississippi. — Vicksburg,  etc.,  R.  Co. 
V.  Ragsdale,  46  Miss.  458. 

Missouri. — Brown  v.  Hannibal,  etc., 
R.  Co.,  99  Mo.  310;  Burkeholder  v. 
Rudrow,  19  Mo.  App.  60;  O'Leary  v. 
Rowan,  31  Mo.  119 ;  Coontz  v.  Missouri 
Pac.  R.  Co.,  115  Mo.  669;  Moore  v. 
Mountcastle,  72  Mo.  608. 

Nebraska. — Kingsley  v.  Butterfield, 
35  Neb.  228;  Riverside  Coal  Co.  v. 
Holmes,  36  Neb.  858. 

Neiv  Hampshire. — Stevens  v.  Ly- 
ford,  7  N.  H.  365  ;  Woodbury  v.  Jones, 
44  N.  H.  206. 

Ne-M  Tork. — Armstrong  v.  Percy,  5 
Wend.  (N.  Y.)  535;  Alfaro  v.  David- 
son, 40  N.  Y.  Super.  Ct.  87;  Jutte  v. 
Hughes,  67  N.  Y.  267,  reversing  40 
N.  Y.  Super.  Ct.  126;  Laraway  v.  Per- 
kins, 10  N.  Y.  371 ;  Eten  v.  Luyster,  60 
N.  Y.  252,  ajfirming  37  N.  Y.  Super. 
Ct.  486;  Vanderslice  v.  Newton,  4  N.  Y. 
130;  Gumb  V.  Twenty-third  St.  R. 
Co.,  114  N.  Y.  414;  Thompson  v.  Lum- 
ley,  7  Daly  (N.  Y.)  77;  Tobin  v.  Fair- 
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damages  which  necessarily  result  from  his  own  acts,  and  conse- 
quently he  cannot  be  taken  by  surprise  when  evidence  of  such 
resulting  damage  is  admitted,  and  shown  under  the  ad  damnum  or 
general  allegation  of  damage.^ 


port  (Monroe  County  Circuit  Ct.),  12 
N.  Y.  Supp.  224;  Argotsinger  t;.  Vines, 
82  N.  Y.  30S ;  Young  v.  Willet,  8  Bosw. 
(N,  Y.)  486. 

Ohio. — Stevenson  v.  Morris,  37  Ohio 
St.  18. 

Ores^on. — Wisner  v.  Barber,  10  Ore- 
gon 344. 

Pennsyh>ania. — Laing  v.  Colder,  8 
Pa.  St.  479,  49  Am.  Dec.  533;  Hart  v. 
Evans,  8  Pa.  St.  13;  Hawes  v.  O'Reil- 
ly, 126  Pa.  St.  440. 

Texas. — So  Relle  v.  Western  Union 
Tel.  Co.,  55  Tex.  308 ;  Texas,  etc.,  R. 
Co.  V.  Curry,  64  Tex.  85,  21  Am.  & 
Eng.  R.  Cas.  448;  Gulf,  etc.,  R.  Co.  v. 
Adams,  3  Tex.  App.  Civ.  Cas.,  §  422; 
Moehring  v.  Hall,  66  Tex.  240;  Camp- 
bell V.  Cook,  86  Tex.  632  ;  Texas,  etc., 
R.  Co.  V.  Kane,  2  Tex.  App.  Civ.  Cas., 
§  20 ;  San  Antonio,  etc.,  R.  Co.  v. 
Gwynn,  4  Tex.  App.  Civ.  Cas.,  §  218; 
Engelhardt  v.  Batla  (Tex.  Civ.  App. 
1895),  31  S.  W.  Rep.  324. 

Vermont. — Hutchinson  v.  Granger, 
13  Vt.  386;  Parker  v.  Burgess,  64  Vt. 
447  ;  Packard  v.  Slack,  32  Vt.  9. 

Washington. — Robinson  v.  Marino, 
3  Wash.  434. 

England. — Boorman  v.  Nash,  9  B. 
&C.'i45,  17  E.  C.  L.344. 

In  Rice  v.  Coolidge,  121  Mass.  393, 
vyfhich  was  an  action  for  tort,  the  court 
said:  "Another  ground  of  demurrer  is 
that  the  declaration  does  not  contain 
any  allegation  of  damage  sufficient  to 
constitute  a  legal  cause  of  action.  The 
acts  charged  upon  the  defendants  are 
such  that  the  natural  and  necessary 
consequences  of  them  are  to  injure 
the  plaintiff.  Under  the  general  alle- 
gation of  damage  she  may  recover 
damages  for  this  injury,  and  no  allega- 
tion of  special  damage  is  necessary  to 
enable  her  to  maintain  her  cause  of  ac- 
tion." Quoted  in  Herfort  v.  Cramer, 
7  Colo.  492. 

Under  the  general  allegation  of  dam- 
age the  plaintiff  has  a  right  to  recover 
all  the  damages  which  are  the  natural 
and  necessary  consequence  of  the 
cause  of  action  set  forth  in  the  declara- 
tion. In  this  respect  the  rule  of  com- 
mon law  remains  unchanged.  It  is 
only  when  special  or  peculiar  damages 
are  claimed  that  it  is  necessary  to  aver 


them  specifically.  Prentiss  v.  Barnes, 
6  Allen  (Mass.)  411. 

In  Hart  v.  Evans,  8  Pa.  St.  21,  the 
court  said  :  "In  general,  it  is  true  that, 
when  special  damages  are  claimed  for 
an  alleged  tort,  they  ought  to  be  set 
out  iti  7iarr.,  either  as  inducement  or 
distinct  ground  of  superadded  dam- 
ages. But  when  the  damages  arise  nec- 
essarily and  inevitably  from  the  tor>- 
tious  act,  it  would  seem  to  be  unneces- 
sary ;  the  tortious  act  being  itself  the 
gravamen  of  the  action,  and  the  neces- 
sarily resulting  injuries  being  only  the 
measure  of  damages." 

"  Other  Damages."^Where  the  dec- 
laration counted  upon  the  recovery  of 
"ten  dollars  and  other  damages  occa- 
sioned "  by  the  defendant's  alleged  re- 
fusal or  neglect  to  discharge  a  mort- 
gage, it  was  held  that  under  the  allega- 
tion of  "other  damages"  the  plaintiff 
could  recover  only  such  damages  as 
were  the  natural  consequence  of  the 
refusal.     Giffen  v.  Barr,  60  Vt.  602. 

Action  for  Seduction. — In  an  action 
for  seduction,  injury  to  the  plaintiff's 
feelings  is  an  element  in  computing  the 
damages,  as  being  a  natural  conse- 
quence of  the  principal  injury,  and 
need  not  be  separately  averred  in  the 
declaration.  Phillips  v.  Hoyle,  4  Gray 
(Mass.)  571. 

Massachusetts  Statute. — Under  the 
Massachusetts  Stat,  of  1852,  c.  312,  the 
ad  damnum  is  a  sufficient  allegation  of 
damages  in  all  cases  when  special  dam- 
ages are  not  claimed.  Baldwin  v. 
Western  R.  Corp.,  4  Grav(Mass.)  333. 

1.  Treadwell  v.  Whittie'r,  80  Cal.575, 
13  Am.  St.  Rep.  1715. 

In  Bristol  Mfg.  Co.  v.  Gridley,  28 
Conn.  212,  the  court  said:  "Every 
judge  will  agree  that  all  damages  must 
be  the  result  of  the  injury  complained 
of,  whether  it  consists  in  the  withhold- 
ing of  a  legal  right  or  the  breach  of  a 
duty  legally  owed  to  the  plaintiff.  If 
they  necessarily  result,  such  as  the  loss 
of  the  value  of  an  article  of  property 
which  is  carried  away  or  destroyed,  or 
of  a  sum  of  money  which  is  not  paid  to 
the  plaintiff  according  to  the  contract,  or 
the  loss  of  time  and  the  endurance  of 
pain  consequent  upon  having  one's 
limb  fractured,  they  are  called  general 
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Enumerating  Portion  of  General  Damage. — The  mere  fact  that  the  plain- 
tiff undertakes  to  enumerate  some  portion  of  his  general  damage, 
which  he  might  have  proved  without  alleging,  will  not  preclude 
him  from  also  proving  other  general  damage. ^ 

■VII.  Allegation  of  Special  Damage — 1.  Generally.  —  Special 
damages,  which  are  the  natural  but  not  necessary  result  of  the 
injury  complained  of,  must  be  specifically  alleged.*     Such  injuries 


damages  and  may  be  shown  under  the 
ad  davitium  or  general  allegation  of 
damage,  for  the  defendant  does  not 
need  notice  of  such  consequences  for 
his  defense ;  he  knows  that  they  must 
exist  of  course,  and  that  they  are 
proximate,  and  will  be  in  evidence  on 
the  trial.  But  if  certain  injuries  and 
losses  do  not  necessarily  result  from 
the  defendant's  wrongful  act,  but  in 
fact  follow  it  as  a  natural  and  proxi- 
mate consequence,  they  are  called 
special,  and  must  be  specially  alleged 
that  the  defendant  may  have  notice 
and  be  prepared  to  go  into  the  inquiry. 
The  liability  of  the  defendant  is  the 
same  in  both  cases,  and  for  the  same 
reason.  As  an  illustration  :  The  loss  of 
one's  business,  the  loss  sustained  by 
slanderous  words  not  actionable /er^e, 
the  loss  of  one's  place  as  a  servant  or 
agent,  the  loss  of  marriage,  and  the 
like,  are  special  losses  and  cannot  be 
proved  unless  specially  alleged." 

1.  Hutchinson  7'.  Granger,  13  Vt.  394. 

Special  Damage  Stricken  out. — Where 
a  petition  is  demurred  to,  and  special 
damages  therein  claimed  are  stricken 
out,  the  declaration  remains  intact  as 
to  general  damages  such  as  the  law 
implies  or  presumes  to  accrue  from  an 
alleged  breach  of  contract,  and  a  dis- 
missal of  the  complaint  is  erroneous. 
Kenny  v.  Collier,  79  Ga.  743. 

Damages  Alleged  Not  Recoverable.— 
Where,  under  a  declaration,  the  plain- 
tiff would  be  entitled  to  general  dam- 
ages, such  declaration  is  not  rendered 
defective  on  demurrer  by  alleging 
special  damages,  even  where  they  are 
confessedly  such  as  the  party  could  not 
recover.     Packard  v.   Slack,  32   Vt.  9. 

Motion  to  Make  Petition  More  Definite. 
— Damages  which  necessarily  result 
from  the  injury  complained  of  may  be 
recovered  without  any  special  state- 
ment of  the  same,  and  a  motion  to 
make  the  petition  more  definite  and  cer- 
tain, b}-^  stating  in  what  manner  the 
plaintiff  has  been  damaged  by  the 
matters  complained  of  and  the  nature 
and    character    of   such     damages,    is 


properly  overruled.  Kingsley  v.  Butter- 
field,  35  Neb.  228. 

2.  Alabama. — Lewis  v.  Paull,  42  Ala. 
136;  Pollock  V.  Gantt,  69  Ala.  373  ;  Bur- 
ton V.  llolley,  29  Ala.  318  ;  Alabama  G. 
S.  R.  Co.  V.  Tapia,  94  Ala.  226;  Dow- 
dell  V,  King,  97  Ala.  635 ;  Donnell  v. 
Jones,  13  Ala.  490,  48  Am.  Dec.  59; 
Roberts  v.  Fleming,  31  Ala.  683  ;  Smith 
V.  Gaffard,  33  Ala.  172 ;  Gandy  v. 
Humphries,  35  Ala,  626;  Hooper  v. 
Armstrong,  69  Ala.  343;  Ross  v.  Ma- 
lone,  97  Ala.  529. 

California. — Gay  v.  Winter,  34  Cal. 
162  ;  Cole  V.  Swanston,  i  Cal.  51  ;  Ste- 
venson V.  Smith,  28  Cal.  102,  87  Am. 
Dec.  107 ;  Treadwell  v.  Whittier,  So 
Cal.  575,  13  Am.  St.  Rep.  175;  Lewis- 
ton  Turnpike  Co.  v.  Shasta,  etc., Wagon 
Road  Co.,  41  Cal.  565 ;  Acheson  v. 
Western  Union  Tel.  Co.,  96  Cal.  644; 
Potter -'.  Froment,  47  Cal.  165;  Dabo- 
vich  V.  Emeric,  12  Cal.  171 ;  Mallory  v. 
Thomas,  98  Cal.  647;  Montgomery  v. 
Locke  (Cal.  1886),  11  Pac.  Rep.  875; 
Mitchell  z'.  Clarke,  71  Cal.  163;  Han- 
cock V.  Hubbell,  71  Cal.  537 ;  Prescott 
V.  Grady,  91  Cal.  518;  Smith  v.  Los 
Angeles,  etc.,  R.  Co.,  98  Cal.  210;  Jacob 
V.  Lorenz,  98  Cal.  339;  Nunan  v.  San 
Francisco,  38  Cal.  6S9. 

Colorado. — Pueblo  v.  Griffin,  10 
Colo.  366;  Cofield  V.  Clark,  2  Colo, 
loi ;  Herfort  v.  Cramer,  7  Colo.  483 ; 
Tucker  v.  Parks,  7  Colo.  69. 

Connecticut. — Parmalee  v.  Baldwin, 
I  Conn.  317;  Tomlinson  v.  Derby,  43 
Conn.  562;  Taylor  t^.  Monroe,  43  Conn. 
36;  Plumb  V.  Ives,  39  Conn.  120;  Brze- 
zinski  v.  Tierney,  60  Conn.  61 ;  Bristol 
Mfg.  Co.  V.  Gridley,  28  Conn.  201. 

Illinois. — Chicago  West  Division  R. 
Co.  V.  Klauber,  9  111.  App.  613;  Chicago  • 
TJ.  O'Brennan,  65  111.  160;  Chicago  v. 
McLean,  133  111.  153;  Quincy  Coal  Co. 
V.  Hood,  77  111.75  ;  Olmstead  v.  Burke, 
25  111.  86;  North  Chicago  St.  R.  Co.  v. 
Cotton,  41  111.  App.  311;  Wabash  West- 
ern R.  Co.  V.  Friedman,  146  111.  583; 
Myer  v.  Davies,  17  111.  App.  228;  Lu- 
kens  V.  Beerniek,  41  111.  App.  583  ;  Bar- 
relett  v.  Bellgard,  71  111.  280. 
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do  not  necessarily  result  from  the  defendant's  wrongful  act,  but 
flow  from  it  as  a  natural  and  proximate  consequence  ;  hence  they 


Indiana. — Richter  v.  Meyers,  5  Ind. 
App.  33  ;  Teagarden  v.  Hetfield,  11  Ind. 
522  ;  Lindley  v.  Dempsey,  45  Ind.  246; 
Rothschild  v.  Williamson,  83  Ind.  390. 

Toiva. — Georgia  v.  Kepford,  45  Iowa 
48;  Gamble  v.  Mullin,  74  Iowa  99;  In- 
man  v.  Ball,  65  Iowa  543. 

Kentticky. — ^Jesse  v.  Shuck  (Ky. 
1889),  12  S.  W.  Rep.  304;  South  Cov- 
ington, etc.,  R.  Co.  V.  Ware,  84X3-.  267. 

Maine. — Furlong  v.  Polleys,  30  Me. 
491 ;  Patten  v.  Libbey,  32  Me.  378; 
Hunter  v.  Stewart,  47  Me.  419;  Plimp- 
ton V.  Gardiner,  64  Me.  360. 

Maryland. — Dicken  v.  Shepherd,  22 
Md.  399. 

Massachusetts. — Dickinson  v.  Boj'le, 
17  Pick.  (Mass.)  78,  28  Am.  Dec.  2S1  ; 
Adams  t'.  Barry,  10  Gray  (Mass.)  361  ; 
Baldwin  v.  Western  R.  Corp.,  4  Gray 
(Mass.)  336;  Warner  v.  Bacon,  8  Gray 
(Mass.)  397,  69  Am.  Dec.  253  ;  Rising  v. 
Granger,  i  Mass.  49;  Brown  v.  Cum- 
mings,  7  Allen  (Mass.)  507;  Sampson  v. 
Coy,  15  Mass.  493;  Prentiss  v.  Barnes, 
6  Allen  (Mass.)  411  ;  Parker  v.  Lowell, 
II  Gray  (Mass.)  353;  Knapp  -y.  Slo- 
comb,  9  Gray  (Mass.)  73. 

Michigan. — Chandler  v.  Allison,  10 
Mich.  475  ;  Beecher  z\  Pettee,  40  Mich. 
185;  Shadock  t'.  Plank-road  Co.,  79 
Mich.  7;  Allen  v.  Kinyon,  41  Mich.  281  ; 
Hurst  V.  Detroit  City  R.  Co.,  84  Mich. 
539;  McDuff  V.  Detroit  Evening  Jour- 
nal Co.,  84  Mich,  i;  Bateman  t,'.  Blake, 
81  Mich.  232;  Shaw  v.  Hoffman,  21 
Mich.  15S;  Brink  T'.  FreoflF,  44  Mich,  69; 
Welch  V.  Ware,  32  Mich.  77;  Heiser  v. 
Loomis,  47  Mich.  16;  Krueger  v.  Le 
Blanc,  62  Mich.  77;  Hitchcock  f.  Pratt, 
51  Mich.  263;  Silsby  v.  Michigan  Car 
Co.,  95  Mich.  204;  Fuller  v.  Jackson,  92 
Mich.  197;  Powers  v.  Irish,  23  Mich, 
437;-  Roberts  v.  Fitzgerald,  33  Mich.  4; 
Grand  Rapids,  etc.,  R.  Co.  v.  South- 
wick,  30  Mich.  444, 

Minnesota. — Spencer  f.  St.  Paul,  etc., 
R.  Co.,  21  Minn.  362;  Brackett  v.  Edger- 
ton,  14  Minn.  174,  100  Am.  Dec.  211; 
Frohreich  v.  Gammon,  28  Minn.  476; 
Gushing  v.  Seymour,  30  Minn.  301. 

Mississippi. — Heirn  v.  M'Caughan, 
32  Miss,  17,  66  Am.  Dec.  588;  Burrage 
V.  Melson,  48  Miss.  237;  Vicksburg, 
etc.,  R,  Co.  t'.  Ragsdale,  46  Miss.  458. 
Missouri. — Brown  v.  Hannibal,  etc., 
R.  Co.,  99  Mo.  310,  42  Am.  &  Eng.  R, 
Gas.  87;    Burkeholder  v.  Rudrow,    19 


Mo.  App,  60;  State  v.  Blackman,  51 
Mo.  321 ;  O'Leary  v.  Rowan,  31  Mo. 
119;  Coontz  V.  Missouri  Pac.  R.  Co., 
115  Mo.  669;  Mellor -y.  Missouri  Pac. 
R.  Co,  (Mo.  1890),  14  S.  W.  Rep.  758, 
affirmed  in  105  Mo.  455  ;  Dunn  v.  Cass 
Ave.,  etc.,  R.'Co.,  21  Mo.  App.  1S8; 
Slaughter  T'.  Metropolitan  R.  Co.,  116 
Mo.  269,  58  Am.  &  Eng.  R.  Cas,  604;  . 
Mellor  t'.  Missouri  Pac.  R.  Co.,  105 
Mo.  455,  47  Am.  &  Eng.  R.  Cas.  450; 
Saunders  v.  Brosius,  52  Mo.  50;  Cook 
V.  Clary,  48  Mo.  App,  166. 

Montana. — Parker  t^. Bond,  5  Mont.ii. 

Nebraska. — Omaha  Coal,  etc,  Co.  v. 
Fay,  37  Neb.  68 ;  Everton  v.  Esgate,  24 
Neb.  235;  Kingsley  v.  Butterfield,  35 
Neb.  228. 

Nciv  Hampshire. —  Woodbury  v. 
Jones,  44  N.  H,  206;  Stevens  v.  Lyford, 
7  N.  H.  365. 

JSte-M  Jersey. — Marentille  v.  Oliver, 
2  N.  J.  L.  358;  Little  V.  Moore,  4  N.  J. 
L.  82;  Ryerson  xk  Marseillis,  16  N.J.  L. 

450. 

Netv  Tork. — Butler  v.  Kent,  19 
Johns.  (N.  Y.)  223,  10  Am,  Dec.  219; 
Thompson  v.  Lumley,  7  Daly  (N.  Y.) 
77;  DeForest  v.  Leete,  16  Johns.  (N. 
Y.)  122;  Slack  V.  Brown,  13  Wend. 
(N.  Y.)  393  ;  Dumont  v.  Smith,  4  Den. 
(N.  Y.)  322  ;  Squiert'.  Gould,  14  Wend. 
(N,  Y.)  159;  Strang  v.  Whitehead,  12 
Wend.  (N.  Y.)  64;  Stevens  v.  Rodger, 
25  Hun  (N.  Y.)  54;  Armstrong  v. 
Percy,  5  Wend.  (N.  Y.)  536;  Schmitt 
V.  Dry  Dock,  etc.,  R.  Co.,  2  C\ty  Ct, 
(N.  Y,)  359;  Molony  t'.  Dows,  k;  How, 
Pr.  (N.  Y.  C.  PI.)  26s;  Haveniver  v. 
Fuller,  60  How.  Pr.  (N.  Y.  Super,  Ct,) 
316;  Baldwin  v.  New  York,  etc.,  Nav, 
Co,,  4  Daly  (N.  Y,)  314;  Low  v. 
Archer,  12  N.  Y.  277;  Bogert  v.  Burk- 
halter,  12  Barb.  (N,  Y.)  525;  Solms  v. 
Lias,  16  Abb.  Pr.  (N.  Y.  C.  PI.)  311; 
Vanderslice  v.  Newton,  4  N.  Y.  130; 
Alfaro  V.  Davidson,  40  N.  Y.  Super. 
Ct.  87;  Jutte  V.  Hughes,  40  N.  Y, 
Super,  Ct.  126;  Shipman  v.  Burrows 
I  Hall  (N.  Y.)  412;  Bassil  v.  Elmore, 
65  Barb.  (N.  Y.)  627;  Gumb  v.  Twenty- 
Third  St.  R.  Co.,  114  N.  Y.  414;  Gilli- 
gan  V.  New  York,  etc.,  R.  Co.,  i  E.  D. 
Smith  (N.Y.)  461  ;  Saffer  v.  Dry  Dock, 
etc.,  R.  Co.  (Supreme  Ct,),  5  N,  Y. 
Supp.  700,  24  N.  Y.  St.  Rep.  210.  53 
Hun  (N,  Y.)  629;  Mellwitz  v.  Man- 
hattan R,  Co.  (Supreme  Ct.),  17  N.  Y. 
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must  be  specially  alleged  in  order  that  the  defendant  may  have 
notice  thereof  and  be  prepared  to  meet  the  same  upon  the  trial.* 


Supp.  112  ;  Uransky  v.  Dry  Dock,  etc., 
R.  Co.,  ii8  N.Y.  304,  rer'er.<;/«^'-44Hun 
(N.  Y.)  iig;  Parsons  v.  Sutton,  66  N. 
Y.  92,  affirming-  39  N.  Y.  Super.  Ct. 
^44;  Hoffman  v.  Ruddiman,  5  Misc. 
Rep.  (Brooklyn  City  Ct.)  326. 

Ohio. — Stevenson  v.  Morris,  37  Ohio 
St.  18. 

Oregon. — Wisner  v.  Barber,  10  Ore- 
gon 344;  Salmon  xk  Olds,  9  Oregon 
491. 

Pennsylvania. — Hart  v..  Evans,  8 
Pa.  St.  13;  Laing  v.  Colder,  8  Pa.  St. 
479,  49  Am.  Dec.  533. 

South  Carolina. — Alston  v.  Huggins, 
3  Brev.  (S.  Car.)  185. 

Texas. — Campbell  v.  Cook,  86  Tex. 
632  ;  Texas,  etc.,  R.  Co.  v.  Curry,  64 
Tex.  87;  Ligon  v.  Missouri  Pac.  R. 
Co.,  3  Tex.  App.  Civ.  Cas.,  §  i ;  Gulf, 
etc.,  R.  Co.  V.  Adams,  3  Tex.  App. 
Civ.  Cas.,  §  422  ;  Western  Union  Tel. 
Co.  V.  McKinney,  2  Tex.  App.  Civ. 
Cas.,  §  646;  Mayo  v.  Savoni,  i  Tex. 
App.  Civ.  Cas.,  §  216;  Texas,  etc.,  R. 
Co.  V.  Curry,  64  Tex.  85,  21  Am.  & 
Eng.  R.  Cas.  448;  Gulf,  etc.,  R.  Co.  v. 
Maetze,  2  Tex.  App.  Civ.  Cas.,  §  632; 
Missouri  Pac.  R.  Co.  v.  Mitchell,  75 
Tex.  77,  41  Am.  &  Eng.  R.  Cas.  224; 
International,  etc.,  R.  Co.  v.  Pape,  62 
Tex.  313. 

Vermont. — Stratton  v.  Lyons,  53 
Vt.  130 ;  Packard  -'.  Slack,  32  Vt.  9. 

Virginia. — Cunningham  v.  Smith, 
10  Gratt.  (Va.)  255,  60  Am.  Dec.  333. 

Wisconsin. — Plunkett  v.  Minneapo- 
lis, etc.,  R.  Co.,  79  Wis.  222. 

United  States. — Roberts  v.  Graham, 
6  Wall.  (U.  S.)  578. 

England. — Watson  v.  Ambergate, 
etc.,  R.  Co.,  3  Eng.  L.  &  Eq.  497; 
Barrow  v.  Armai^d,  S  Q^  B.  604,  55  E. 
C.  L.  604;  Boorman  v.  Nash,  9  B.  & 
C.  145,  17  E.  C.  L.  344;  Crouch  v. 
Great  Northern  R.  Co.,  11   Exch.  742. 

Code  Pleading. — In  Stevens  v.  Rodg- 
er, 25  Hun  (N.  Y.)  55,  in  comment- 
ing upon  the  rule  that  in  order  to 
obtain  the  recovery  of  special  damages 
they  must  be  alleged  in  the  declara- 
tion, the  court  said:  "The  rule  is  a 
salutary  one,  and  it  applies  with  full 
force  to  pleadings  under  the  code. 
Doubtless  the  trial  court  had  power  to 
allow  an  amendment  of  the  complaint 
upon  proper  terms  by  inserting  an 
allegation     of     the     special    damages 


sought  to  be  proved,  but  no  amend- 
ment was  ordered,  and  none  was  asked 
for.  The  correctness  of  the  ruling  is 
to  be  tested,  therefore,  on  the  complaint 
as  it  stood,  not  as  it  might  have  been 
changed  by  amendment." 

Under  the  practice  act  of  Massa- 
chusetts, Stat.  1852,  c.  312,  it  was  held 
that  a  general  allegation  of  damages  at 
the  end  of  the  declaj-ation  would  not 
entitle  a  party  in  an  action  of  tort  to 
prove  special  damages ;  and  the  rule  of 
the  common  law,  which  requires  the 
plaintiff,  for  the  purpose  of  guarding 
against  surprise  upon  his  adversary',  to 
set  out  in  his  declaration  any  particu- 
lar damage  which  he  has  sustained,  re- 
mains unchanged.  Baldwin  r.  West- 
ern R.  Corp.,  4  Gray  (Mass.)  333. 

Special  Damage  Gist  of  the  Action. — 
In  Newell  on  Defamation,  p.  779,  it  is 
said:  "  The  general  rule,  as  stated  by 
Starkie,  is  that  no  evidence  of  special 
damage  is  admissible  unless  it  be 
averred  in  the  declaration  whether 
the  special  damage  be  the  gist  of  the 
action  or  be  used  as  matter  of  aggra- 
vation, the  words  being  in  themselves 
actionable.  But  it  has  been  said  that 
greater  certainty  is  requisite  where  the 
special  damage  is  the  gist  of  the  action 
than  where  it  is  merely  laid  by  way  of 
aggravation."  Quoted  in  Hatt  v.  Even- 
ing News  Assoc,  94  Mich.  120. 

Damage  Done  to  One  in  a  Special  Char- 
acter.— If  a  party  claims  damages  done 
to  him  in  any  special  character,  such  as 
attorney,  physician,  minister,  etc.,  he 
must  sue  in  that  character  and  allege 
such  special  damages ;  and  where  he 
sues  to  recover  damages  merely  as  an 
individual,  he  cannot  recover  damages 
due  him  in  his  profession.  Gandy  zu 
Humphries,  35  Ala.  626. 

1.  "  The  object  of  pleading  being  to 
apprise  the  opposite  party  of  the 
nature  of  the  claim  or  defense  against 
him,  as  well  as  its  extent,  it  is  uniform- 
ly held  that  a  statement  of  the  injuries, 
with  an  averment  of  a  sum  as  the  dam- 
age, will  authorize  the  recovery  of  such 
damages  only  as  naturally  and  ordi- 
narily follow  from  such  injuries ;  but 
if  from  any  peculiarity  in  the  circum- 
stances or  situation  of  the  injured  party 
other  loss  accrued  to  him  thereby,  such 
peculiarity  must  be  alleged  and  proven 
to  justify  the  recover3-   of    such    dam- 
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Facts  Inferred  from  Facts  Given. — The  rule  that  where  the  damages 
actually  sustained  do  not  necessarily  result  from  the  act  com- 
plained of,  they  must  be  specially  pleaded,  is  satisfied,  however. 


ages."      Pueblo   v.    Griffin,    lo    Colo. 

367- 

"Mere  Collateral  Damage,"  says  Hol- 
royd,  J.,  "  must  be  stated  in  the  declara- 
tion, in  order  to  entitle  the  plaintiff  to 
give  it  in  evidence,  lest  otherwise  the 
defendant  might  be  taken  bv  surprise." 
Battley  v.  Faulkner,  3  B.  &  Aid.  288, 
5  E.  C.  L.  2S8,  Quoted  in  Warner  v. 
Bacon,  8  Gray  (Mass.)  397,  69  Am. 
Dec.  353. 

Need  of  Special  Allegation. — In  an 
action  to  recover  damages  for  with- 
holding from  the  plaintiff  several  hired 
slaves,  evidence  that  the  plaintiff  had 
prepared  a  large  tract  of  land  for  cul- 
tivation, and  had  procured  horses  to 
cultivate  said  land,  and  that  by  reason 
of  the  loss  of  his  slaves  the  horses  were 
idle,  etc.,  and  he  wascompelled  to  leave 
a  portion  of  the  land  uncultivated,  is 
inadmissible  where  there  is  no  special 
allegation  of  such  facts  in  the  declara- 
tion.    Burton  v.  HoUey,  29  Ala.  318. 

In  Cook  V.  Clary,  48  Mo.  App.  166, 
it  was  held  that  where  the  plaintiff  re- 
plevied a  horse  from  the  constable 
and  the  livery-stableman  with  whom 
the  constable  was  boarding  the  horse, 
he  was  entitled,  in  an  action  for  dam- 
ages, to  the  loss  of  the  use  of  the  prop- 
erty, if  he  prevailed  to  recover  damages 
for  the  loss  of  the  use  of  the  horse,  but 
he  could  not  recover  any  special  dam- 
ages, such  as  money  paid  for  its  board, 
unless  it  was  specially  pleaded,  and 
•even  then  qucere. 

Attorney's  Fees. — An  attorney's  fee 
^vill  not  be  awarded  under  a  general 
prayer  for  a  certain  sum  in  damages 
and  expenses  in  protecting  "  rights, 
remedies,  and  equities;  "  such  demand 
should  be  specifically  pleaded.  Wilson 
■V.  Davis,  I  Mont.  183. 

Where  the  allegation  of  the  com- 
plaint as  to  damages,  other  than  that 
in  relation  to  attorneys'  fees,  was  gen- 
eral, and  was  as  follows,  "  that  the 
damages  in  other  respects  sustained  by 
these  plaintiffs,  by  reason  of  the  said 
injunction,  amounts  to  the  sum  of  eight 
hundred  dollars,  and  interest  thereon 
from  the  date  of  the  dissolution  of  said 
injunction,"  such  allegation  was  held 
entirely  insufficient  to  authorize  proof 
of,  or  support  a  judgment  for,  special 
damages.     Parker  v.  Bond,  5  Mont.  i. 


Civil  Damage  Act. — Where  the  dec- 
laration alleged  that  the  plaintiff's  hus- 
band, by  reason  of  his  intoxication,  in- 
jured her  in  her  means  of  support,  de- 
priving her  of  food,  clothing,  etc.,  it  was 
held  that  only  such  damage  as  neces- 
sarily resulted  from  his  being  drunk, 
such  as  helplessness  and  incapacity  for 
labor,  could  be  proved,  and  the  spend- 
ing of  his  means  and  destroying  prop- 
erty while  in  that  condition  could  not 
be  proved.  Pegram  v.  Stortz,  31  W. 
Va.  339.  See  article  Civil  Damage 
Acts,  vol.  4,  p.  550. 

Breach  of  Covenant. — In  an  action 
for  a  breach  of  a  covenant  against  in- 
cumbrances, under  a  breach  assigned 
generally,  that  the  premises  were  not 
unincumbered,  the  plaintiff  cannot  give 
evidence  of  his  having  bought  in  an  in- 
cumbrance, and  on  showing  a  breach 
of  the  covenant  he  is  only  entitled  to 
nominal  damages ;  but  the  fact  of  his 
having  discharged  the  incumbrance 
should  be  specially  alleged ;  for  it  is 
not  a  damage  necessarily  arising  from 
the  act  complained  of,  and  conse- 
quently implied  hy  law,  but  it  is  a  par- 
ticular damage  which  should  be  stated 
in  order  to  prevent  surprise.  DeForest 
V.  Leete,  16  Johns.  (N.  Y.)  122. 

Fees  for  Protesting  Promissory  Note. 
— In  an  action  to  recover  the  fees  for 
protesting  a  promissory  note,  when 
such  fees  are  not  the  necessary  con- 
sequence of  the  nonpayment  of  the 
note,  the  protest  must  be  averred  in  the 
declaration  or  the  defendant  will  not 
be  allowed  to  introduce  proof  of  such 
facts.  Rose  -'.Perry,  8  Yerg.  (Tenn.)  157. 

Traveling  Expenses. — In  a  suit  on  an 
attachment  bond,  where  the  petition 
contained  only  a  general  allegation 
that  the  plaintiff  had  been  injured  and 
sustained  specific  damages,  plaintiff 
cannot  recover  for  expenses  incurred 
in  traveling  to  the  place  of  trial  or  for 
attorney's  fees ;  such  damages  should 
be  specially  pleaded.  State  v.  Black- 
man,  51  Mo.  319. 

Loss  of  Time. — The  jury  cannot  give 
compensation  for  loss  of  time,  etc., 
unless  there  is  an  allegation  in  the 
complaint  as  to  these  matters.  Dabo- 
vich  V.  Emeric,  12  Cal.  171. 

Special  Damages  in  Action  to  Con- 
demn Land. — In  a  proceeding  to  con- 
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when  from  the  facts  stated  the  law  infers  other  facts ;  for  what- 
soever the  law  infers  from  a  given  state  of  facts,  the  adverse  party 
is  presumed  to  know,  and  must  take  notice  of,  whether  it  is 
specially  pleaded  or  not.* 

2.  Special  Damages  Not  Traversable. — Averments  of  special  dam- 
age,  except  where  they  are  the  gist  of  the  action,  are  not  travers- 
able, but  are  necessary  in  the  complaint,  that  the  defendant  may 
not  be  taken  by  surprise  at  the  trial.* 

Consequential  Damages.  —  Where  only  consequential  damages  are 
claimed,  they  should  be  specifically  pleaded,  and  the  jury  should 
be  confined  by  instructions  to  the  consideration  of  such  damages 
as  are  so  pleaded.^ 

VIII.  Exemplary  Damages — 1.  Generally. — Exemplary  damages 
are  given  as  punishment  for  fraud,  malice,  gross  negligence,  or 
oppression ;  and  where  exemplary  damages  are  claimed,  the  peti- 
tion should  set  out  the  acts  constituting  fraud,  malice,  etc.,  and 
upon  which  such  claim  is  predicated.* 


demn  land  for  railroad  purposes, 
damages  resulting  to  the  remainder  of 
the  tract,  on  account  of  the  shape  in 
which  it  will  be  left,  or  of  the  effect  of 
an  embankment  built  along  the  railroad 
track,  or  from  cutting  off  the  front 
from  a  county  road,  so  as  to  injure  its 
sale  for  building  sites,  are  not  special 
damages,  and  may  be  proved  without 
being  set  up  in  the  answer.  North 
Pac.  R.  Co.  V.  Reynolds,  50  Cal.  90. 

1.  Texas,  etc.,  R.  Co.  v.  Curry,  64 
Tex.  87.  See  supra,  II.  Allegations 
must  ShoTv  Damage. 

2.  Baldwin  v.  New  York,  etc.,  Nav. 
Co.,  4  Daly  (N.  Y.)  315;  Molony  v. 
Dows,  15  How.  Pr.  (N.  Y.  C.  PI.)  265, 
affirmed  in  2  Hilt.  (N.  Y.)  247. 

"  If,"  says  Ch.  J.Tindall,  in  Smith  v. 
Thomas,  2  Bing.  N.  Cas.  372,  29  E.  C. 
L.  362,  '*  the  plaintiff  proves  his  special 
damage,  he  may  recover  it ;  if  he  fails 
in  proving  it,  he  may  still  resort  to  and 
recover  his  general  damages.  A  trav- 
erse, therefore,  of  such  an  allegation 
is  immaterial  and  improper,  as  a  finding 
upon  it  either  way  will  have  no  effect 
as  to  the  right  to  the  verdict."  Quoted 
in  Thompson   v.  Lumley,   7   Dal}' (N. 

Y.)  77- 

The  Object  of  Pleading  Special  Dam- 
ages is  to  give  the  defendant  notice, 
that  he  may  not  be  taken  by  surprise, 
and  therefore  such  an  allegation  is  not 
traversable  or  demurrable.  Thomp- 
son V.  Lumley,  7  Daly  (N.Y.)  77,  citing 
Leland  x/.Tousey,  6  Hill  (N.Y.)  328. 

3.  Omaha  Coal,  etc.,  Co.  v.  Fa^-,  37 
J^eb.  68. 


Consequential  damages  may  natural- 
ly arise  from  the  mere  breach  of  a  con- 
tract, but  they  often  depend  on  the 
peculiar  circumstances  in  the  case. 
Such  are  allowed  without  being  stated 
in  the  declaration  as  are  the  fair,  legal, 
and  natural  result  of  the  breach  of  the 
contract ;  if  they  do  not  thus  result, 
the  jury  cannot  allow  them  unless  they 
are  stated  in  the  declaration  and  estab- 
lished by  the  proof.  Armstrong  v. 
Percy,  5  Wend.  (N.  Y.)  539. 

Ground  of  Demurrer. — in  Leland  v. 
Tousey,  6  Hill  (N.  Y.)  328,  it  was  held 
no  good  ground  for  demurring  to  a  pe- 
tition because  consequential  damages 
are  laid  therein  which  did  not  legiti- 
mately result  from  the  acts  of  all  the 
defendants. 

4.  Welsh  V.  Stewart,  31  Mo.  App. 
376;  Doss  V.  Missouri,  etc.,  R.  Co.,  59 
Mo.  33;  Kennedy  t;.  North  Missouri  R. 
Co.,  36  Mo.  365;  McKeon  v.  Citizens' 
R.  Co.,  42  Mo.  87;  International,  etc., 
R.  Co.  V.  Garcia,  70  Tex.  207  ;  Samuels 
V.  Richmond,  etc.,  R.  Co.,  35  S.  Car. 
493,  52  Am.  &  Eng.  R.  Cas.  315;  Sul- 
livan V.  Oregon  R.,  etc.,  Co.,  12  Oregon 
392,  21  Am.  &  Eng.  R.  Cas,  391. 

In  speaking  of  the  pleading  of  actual 
and  exemplary  damages  in  the  case  of 
Campbell  v.  Houston,  etc.,  R.  Co.,  Tex. 
L.  J.,  Feb.  I,  1882,  p.  312,  Walker,  J., 
said:  "Neither  the  one  kind  nor  the 
other  being  given  by  the  common  law, 
the  plaintiff  acquires  his  right  of  action 
for  the  damages  he  claims  to  [from]  the 
terms  of  the  law  which  sanctions  its 
recoverv.       In    order     to    recover    in 
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Distinctive  Claim  Not  Necessary. — It  is  not  necessary  in  such  cases  for 
the  plaintiff  to  set  out  in  his  declaration,  in  so  many  words,  that 
he  claims  some  or  all  of  his  damages  punitive.  All  that  is 
required  is  that  he  make  a  case  by  his  pleading  and  evidence, 
which  will   entitle   him  to    exemplary   damages    for  the   wrong 


actions  of  this  character,  the  plaintiif 
must  frame  his  petition  for  exemplary 
damages  with  reference  to  the  distin- 
guishing elements  which  characterize 
it;  he  must  set  up  facts  which,  if  true, 
entitle  him  to  such  damages."  Quoted 
in  Houston,  etc.,  R.  Co.  v.  Baker,  57 
Tex.  424. 

"To  entitle  a  party  to  a  recovery  for 
either  the  actual  damages  awarded  by 
the  statute,  or  exemplary  damages  given 
by  the  constitution,  he  must  not  only 
allege  such  facts  as  entitle  him  to  the 
damages  sought,  but  he  must  sustain 
such  allegations  by  competent  evi- 
dence." Houston,  etc.,  R.  Co.  v.  Baker, 
57  Tex.  424. 

Breach  of  Contract  to  Marry. — In 
Goddard  v.  Westcott,  82  Mich.  188, 
whicli  was  an  action  for  breach  of 
promise  to  marry,  the  court  said : 
"While  the  facts  which  give  rise  to 
exemplary  damages  need  not  be  spe- 
cially pleaded,  but  such  damages  maj' 
be  recovered  as  a  part  of  the  general 
damages  in  a  proper  case,  still  it  must 
appear  that  there  has  been  something 
more  than  a  refusal,  without  sufficient 
legal  excuse,  to  carry  out  the  contract, 
before  exemplary  damages  can  be  re- 
covered." 

Exemplary  Damages  in  Attachment 
Cases. —  In  order  to  recover  exemplary 
damages  for  suing  out  an  attachment, 
it  must  be  shown  that  the  same  was  is- 
sued maliciously  and  without  probable 
cause.  Kauifman  v.  Babcock,  67  Tex. 
241 ;  Rice  x'.  Miller,  70  Tex.  613.  See 
also  Tynburg  v.  Cohen,  67  Tex.  220; 
Blum  V.  Stein,  68  Tex.  608  ;  Biering  v. 
Galveston    First  Nat.  Bank,    69   Tex. 

599- 

Where  the  petition  stated  that  the 
defendant,  having  no  cause  of  action 
against  the  plaintiff,  had  maliciously 
sued  out  writs  of  attachment  against  his 
property,  and  that  by  reason  of  such 
fact  the  plaintiff  had  suffered  great  in- 
jury, it  was  held  that  such  petition  stated 
a  good  cause  of  action  against  the  de- 
fendant, and  upon  proof  of  the  facts 
alleged  the  plaintiff  might  recover  ac- 
tual and  exemplary  damages.  Rice  v. 
Miller,  70  Tex.  613.     See  also  Freiberg 


V.  Elliott    (Tex.   i8S8),   8    S.  W.   Rep. 
322. 

Malice. — Under  the  loiva  Code,  § 
3727,  in  order  for  the  plaintiff  to  re- 
cover exemplary  damages,  he  must  al- 
lege that  the  act  of  the  defendant  was 
done  in  malice,  such  section  providing 
that,  when  a  party  intends  to  prove 
malice  to  affect  damages,  he  must  aver 
the  same.  Johnson  v.  Chicago,  etc.,  R. 
Co.,  51  Iowa  25;  Jones  v.  Marshall,  56 
Iowa  739.  And  such  allegation  must 
be  made  in  the  petition,  and  is  insuffi- 
cient in  a  reply.  Jones  v.  Marshall,  56 
Iowa  739. 

As  to  the  existence  of  actual  malice, 
etc.,  see  Spellman  v.  Richmond,  etc., 
R.  Co.,  35  S.  Car.  489,  quoting  Phila- 
delphia, etc.,  R.  Co.  t'.  Quigley,  21 
How.  (U.  S.)  207,  applying  Palmer  v. 
Charlotte,  etc.,  R.  Co.,  3  S.  Car.  597; 
Hall  V.  South  Carolina  R.  Co., 28  S.  Car. 
261;  Quinn  v.  South  Carolina  R.  Co.,. 
29  S.  Car.  381;  Duckett  v.  Pool,  34  S. 
Car.  323. 

Wilfully  and  Wantonly.— Where  the 
petition  alleged  that  an  assault  was 
committed  "  maliciously,"  this  was 
held  equivalent  to  saying  that  it  was 
committed  wilfully  and  wantonly,  and 
a  construction  that  the  plaintiff  might 
recover  exemplary  damages  under  such 
an  allegation  was  sustained.  White  -'. 
Spangler,  68  Iowa  222. 

No  Cause  of  Action  for  Exemplary 
Damages  Alleged. — In  Samuels  v.  Rich- 
mond, etc.,  R.  Co.,  35  S.  Car.  501,  52  Am. 
&  Eng.  R.  Cas.  315,  the  court  said:  "To 
entitle  a  plaintiff  to  exemplary  dam- 
ages, he  must  not  only  prove  the  ele- 
ments that  enter  in  to  make  up  this 
cause  of  action,  but  he  must,  in  the  first 
place,  in  his  complaint,  set  up  distinc- 
tively the  elements  that  make  up  his 
cause  of  action,  and  if  he  fails  to  do  so, 
his  complaint  should  be  dismissed." 

In  order  to  warrant  the  recovery  of 
exemplary  damages,  the  complaint 
should  contain  averments  which,  if 
proved,  will  entitle  the  party  to  such, 
damages;  and  where  the  complaint 
contained  averments  of  the  actual  dam- 
age only,  it  was  held  error  for  the  court 
to  instruct  the  jury  as  to  the  law  relat- 
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inflicted  in   addition  to  those  actually  sustained  by  him.* 

2.  Where  Actual  and  Exemplary  Damages  are  Claimed. — Where 
both  actual  and  exemplary  damages  are  claimed  in  the  declaration 
or  complaint,  the  better  practice  seems  to  be  to  separately  present 
them    by  the  pleadings  ;**    and  in  such   cases  the   jury  may  be 


ing  to  exemplary  damages.  Campbell 
V.  Houston,  etc.,  R.  Co.,  2  Tex.  Unrep. 
Cas.  473. 

1.  Davis  7».  Seeley  (Iowa  1894),  60  N. 
W.  Rep.  184;  Gustafson  v.  Wind,  62 
Iowa  2S4;  Savannah,  etc.,R.  Co.  v.  Hol- 
land, 82  Ga.  257,  14  Am.  St.  Rep.  158; 
Southern  Express  Co.  v.  Brown,  67 
Miss.  260, 19  Am.  St.  Rep.  306;  Welsh  v. 
Stewart,  31  Mo.  App.  382  ;  Alabama  G. 
S.  R.  Co.  V.  Arnold,  84  Ala.  159. 

Where  the  complaint  demanded  five 
thousand  dollars  damages  for  the  neg- 
ligent act  of  the  defendant,  it  was  held 
competent  to  show  the  character  of 
the  negligence  and  the  extent  of  the 
injury  inflicted  ;  and  an  objection  that 
punitive  damages  could  not  be  recov- 
ered because  not  claimed  in  the  decla- 
ration, could  not  be  sustained  where 
the  jurj'  were  fairly  instructed  as  to 
the  circumstances  under  which  such 
damages  could  be  awarded.  Southern 
Express  Co,  v.  Brown,  67  Miss.  260. 

Where  the  petition  stated  that  the 
defendants  did  with  force  and  arms  en- 
ter the  dwelling-house  of  the  plaintiflF, 
and  did  then  and  there  with  force  and 
arms  assault  and  beat  and  bruise  the 
plaintiff,  etc.,  and  concluded:  '"  Where- 
fore she  sues,  and  prays  judgment 
against  the  defendants  for  ten  thousand 
dollars  damages  for  the  injuries  afore- 
said, and  for  her  costs  herein  expended, 
and  for  general  relief,"  in  passing  upon 
the  petition  the  court  said  :  "  The  main 
ground  of  action  attempted  to  be  alleged 
was  the  forcible  entry  of  the  dwelling- 
house  of  the  plaintiff  by  the  defend- 
ants. There  is  no  special  damage 
claimed  for  the  assault  and  battery  of 
plaintiff,  but  those  as  well  as  the  other 
outrages  are  stated  in  the  petition 
as  circumstances  of  enormity  attending 
the  trespass.  The  pecuniary  injury  to 
the  premises  in  such  a  case  must  be 
nominal,  and  the  damages  are  usually 
laid  by  fixing  some  gross  amount  suf- 
ficient to  cover  not  only  the  mere  actual 
damage,  if  any,  but  also  exemplary 
damages  for  the  attendant  outrages. 
The  mode  of  stating  the  damage  is  by 
stating  the  trespass  and  other  wrongs, 
'  to  the  damage  of  the  plaintiff  ten 
thousand  dollars,'  or  other  like  gross 


amount.  This  is  the  formal  mode  ot 
laying  such  damage.  It  is  followed  by 
asking  a  judgment  for  such  damages  in 
the  prayer  of  the  petition.  The  allega- 
tion of  the  damage,  thus  indirectly 
made,  is  not  understood  to  be  the  state- 
ment of  a  specific  fact  which  must  be 
proved  as  alleged,  but  as  a  merely 
nominal  estimate  of  damage  claimed 
by  plaintift"  for  the  injuries  alleged." 
Hoggland  v.  Cothren,  25  Tex.  345. 

Not  Special  in  Their  Character. — 
Exemplary  damages  are  not  special 
damages,  and  may  be  recovered  al- 
though not  specially  alleged  and 
claimed  in  the  complaint.  Wilkinson 
V.  Searcy,  76  Ala.  182. 

Malicious  Prosecution. — In  order  to 
recover  exemplary  damages  in  actions 
for  malicious  prosecution,  it  is  not  nec- 
essary to  claim  them  in  the  petition, 
since  such  damages  arise  from  the 
existence  of  malice.  Davis  v.  Seeley 
(Iowa  iS94),6o  N.  W.  Rep.  i^t,,  foUotv- 
ing  Gustafson  v.  Wind,  62  Iowa  284. 

Alabama. — In  Alabama  G.  S.  R.  Co. 
V.  Arnold,  84  Ala.  169,  35  Am.  &  Eng. 
R.  Cas.  466,  5  Am.  St.  Rep.  354,  where 
it  was  objected  that  exemplary  dam- 
ages could  not  be  recovered  unless 
specially  claimed  in  the  complaint,  the 
court  said  :  "That  is  certainly  the  rule 
when  special  damages  are  awarded. 
And  if  the  question  were  an  open  one, 
there  is  much  in  the  argument  that 
exemplary  damages,  to  be  recoverable, 
should  be  specially  claimed.  *  *  * 
We  have,  however,  settled  the  question 
otherwise,  and  we  will  follow  our  rul- 
ings." Wilkinson  v.  Searcy,  76  Ala. 
176;  Leach  t'.  Bush,  57  Ala.  145;  Louis- 
ville, etc.,  R.  Co.  V.  Jones,  S3  Ala.  376; 
Panton  v.  Holland,  17  Johns.  (N.  Y.) 
92;  Taj'lor  -'.  Holman,  45  Mo.  371 ;  2 
Thompson  Neg.  1245. 

In  Texas  the  rule  seems  to  be  dif- 
ferent. Houston,  etc.,  R.  Co.  v.  Baker, 
57  Tex.  419;  Galveston,  etc.,  R.  Co.  v. 
Le  Gierse,  51  Tex.  189. 

2.  Galveston,  etc.,  R.  Co.  v.  Le  Gierse, 
51  Tex.  203;  Texas,  etc.,  R.  Co.  v. 
Pollard,  2  Tex.  App.  Civ.  Cas.,  §  482; 
Wallace  r.  Finberg,  46  Tex.  35;  Kauf- 
man '••  Wicks,  62  Tex.  236 ;  Belo  v. 
Wren,  63  Tex.  727  ;    Zeliff  f.  Jennings, 
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instructed  to  specify  by  their  verdict  the  amount  of  actual  and 
exemplary  damage  found  respectively.* 

Where  the  plaintiff's  action  is  for  exemplary  damages,  no  judg- 
ment for  actual  damages  can  be  rendered.^ 

IX.  Double  and  Treble  Damages — 1.  Generally. — The  right  to 
recover  double  or  treble  damages  is  dependent  in  all  cases  upon 
statutory  provisions,  and  in  order  to  recover  the  same  it  must 
appear  from  the  declaration  or  complaint  that  the  plaintiff  claims 
under  the  statute.^ 


6i  Tex.  472;  International,  etc.,  R.  Co. 
V.  Gordon,  72  Tex.  44. 

In  Wallace  v.  Finberg,  46  Tex.  35, 
a  separation  of  actual  from  exemplary 
damages,  wliere  both  kinds  are  claimed, 
is  recommended.  But  it  is  said  :  "  The 
practice,  however,  has  been  to  present 
them  both  together,  and  there  has  been 
no  ruling  of  the  court  adverse  to  it." 
And  in  Galveston,  etc.,  R.  Co.  v.  Le 
Gierse,  51  Tex.  203,  it  is  said:  "We 
think  the  true  practice  which  should 
govern  in  all  this  class  of  cases,  and 
which  should  be  enforced  by  the  pre- 
siding judges  below,  is  that  indicated 
b_v  this  court  in  Wallace  v.  Finberg,  46 
Tex.  35,  that  when  both  actual  and  ex- 
emplary damages  are  sought,  they 
should  be  claimed  by  proper  allegations, 
in  the  nature  of  two  distinct  counts,  on 
different  causes  of  action  or  cross-ac- 
tion, with  averments  respectively  ap- 
propriate to  each  remed}',  these  being 
essentially  different  in  the  facts  neces- 
sary to  be  alleged  and  proven." 

In  Texas,  etc.,  R.  Co.  v.  Pollard,  2 
Tex.  App.  Civ.  Cas.,  §  482,  the  court 
said  :  "  We  concur  fully  in  this  view  of 
the  matter,  but  until  the  rule  is  defi- 
nitely settled  that  such  mode  of  plead- 
ing is  essential  we  would  not  feel  au- 
thorized in  holding  that  it  is  reversible 
error  in  the  lower  court  to  overrule  a 
special  exception  to  the  petition  based 
upon  this  ground." 

In  Zeliff  V.  Jennings,  61  Tex.  458, 
the  rule  is  again  alluded  to  without  be- 
ing definitely  determined. 

In  International,  etc.,  R.Co.  v.  Gor- 
don, 72  Tex.  44,  it  was  held  that  where 
the  petition  contained  the  necessarj' 
averments  for  the  recovery  of  actual 
damages  only,  a  further  statement  that 
the  damages  claimed  were  both  actual 
and  exemplary  was  not  ground  for  the 
dismissal  of  the  complaint.  In  decid- 
ing the  case  the  court  said  :  "  We  have 
no  doubt  of  the  correctness  of  the  rule 
announced  in  Belo  v.  Wren.  63  Tex. 
727 ;  Kaufman  v.  Wicks,  62  Tex.  236 ; 


and  Zeliff  v.  Jennings,  61  Tex.  472,  to 
the  effect  that  actual  and  exemplary 
damages  should  be  separately  presented 
and  submitted.  But  in  the  case  under 
discussion,  actual  damages  only  were 
proven,  and  that  character  of  damage 
submitted  to  the  jury  in  the  charge, 
and  it  was  only  upon  this  character  of 
damage  that  recovery  was  had." 

Fleas  in  Reconvention. — So  a  plea  in 
reconvention  should  distinguish  be- 
tween actual  and  exemplary  damages, 
and  should  present  the  two  kinds  of 
damages  as  separate  and  distinct  causes 
of  action,  with  averments  respectively 
appropriate  to  each  remedy.  Fech- 
heimer  v.  Ball,  i  Tex.  App.  Civ.  Cas., 
§  767. 

1.  Kaufman  v.  Wicks,  62  Tex.  236; 
Shook  V.  Peters,  59  Tex.  393.  See  also 
Belo  V.  Wren,  63  Tex.  727. 

Reason  of  Rule. — Claims  for  com- 
pensatory and  exemplary  damages 
should  be  severed  in  the  pleadings, 
that  the  court  may  be  enabled  properly 
to  present  the  case  to  the  jury  and  to 
know  whether  the  verdict  is  such  as 
the  pleadings  justify.  Zeliff  -'.  Jen- 
nings, 61  Tex.  472  ;  Kaufman  v.  Wicks, 
62  Tex.  234. 

Failure  of  Court  to  So  Charge.—  Where 
a  plaintiff  claims  damages  actual  and  ex- 
emplary, the  jury  should  be  instructed 
to  separate  the  one  from  the  other 
in  their  verdict;  but  a  failure  of  the 
court  so  to  charge,  is  no  cause  for  re- 
versing a  judgment  if  the  charge  is 
otherwise  correct,  and  if  no  request  is 
made  to  the  court  for  a  charge  upon  the 
matter.     Shook  v.  Peters,  59  Tex.  393. 

2.  Cobb  V.  Columbia,  etc.,  R.  Co., 
37  S.  Car.  194,  citing  Spellman  v. 
Richmond,  etc.,  R.  Co.,  35  S.  Car.  475  ; 
Samuels  v.  Richmond,  etc.,  R.  Co.,  35 
S.  Car.  493,  52  Am.&  Eng.  R.  Cas.  315. 

3.  California. — Chipman  v.  Emeric, 
5  Cal.  239. 

Kentucky. — Bell  v.  Norris,  79  Ky.  48. 
Maine. — Palmer  v.   York   Bank,  18 
Me.  166. 


728 


Volume  V. 


Double  and  Treble  Damages.         DAMAGES. 


Reference  to  Statute. 


2.  Reference  to  Statute. — The  plaintiff  should  recite  facts  which 
bring  his  case  within  its  provisions ;  but  as  to  whether  he  should 
refer  specifically  to  the  statute,  the  authorities  are  not  in  har- 
mony.i  The  declaration  or  complaint  may,  however,  conclude 
"  to  the  damage  of  the  plaintiff,  contrary  to  the  form  of  the 
statute."* 


Michigan. — Howser  v.  Melcher,  40 
Mich.  185;  Hitchcock  v.  Pratt,  51 
Mich.  263. 

Missouri. — Lowe  v.  Harrison,  8  Mo. 

350- 

Ne-w  Tork.  —  Bayard  v.  Smith,  17 
Wend.  (N.  Y.)  88;  Benton  v.  Dale,  i 
Cow.  (N.  Y.)  160;  Brown  iy.  Bristol,  i 
Cow.  (N.  Y.)  176;  Livingston  v.  Plai- 
ner, I  Cow.  (N.  Y.)  175;  Starkweather 
-'.  Quigley,  7  Hun  (N.  Y.)  26,  New- 
comb  t;.  Butterfield,  8  Johns.  (N.  Y.) 

342. 

Peytnsylvania. — Hughes  v.  Stevens, 
36  Pa.  St.  320;  Morrison  v.  Gross,  i 
Browne  (Pa.)  i ;  Rees  v.  Emerick,  6  S. 
&  R,  (Pa.)  288;  Campbell  v.  Finney,  3 
Watts  (Pa.)  86. 

Vermont. — Montgomery  v.  Edwards, 
45  Vt.  75. 

To  recover  treble  damages  the  dec- 
laration must  count  upon  the  statute. 
It  is  not  sufficient  to  simply  state  such 
facts  as  would  bring  the  case  within 
the  statute;  it  must  appear  by  the  dec- 
laration in  some  form,  unequivocally, 
that  the  plaintiff  claims  to  recover 
treble  damages  b}'  force  of  the  statute. 
Montgomery  v.  Edwards,  45  Vt.  79. 

1.  In  Howser  v.  Melcher,  40  Mich. 
185,  it  was  held  that  the  common-law 
declaration  upon  the  statute  is  bad,  if 
it  does  not  in  the  same  count  state  the 
circumstances  necessary  to  support  the 
action,  and  expressly  refer  to  the  pro- 
vision counted  on. 

But  in  Broschart  v.  Tuttle,  59  Conn. 
8,  the  court  said  :  "  Whether,  in  order 
to  recover  the  extraordinary  damages 
given  by  statute,  it  is  necessary  to  refer 
to  it  specifically  in  the  complaint,  we 
will  not  determine,  but  it  is  conceded  to 
be  necessary  to  state  such  facts  in  the 
complaint  as  will  clearly  bring  the  de- 
fendant within  the  provisions  of  the 
statute." 

In  Neiv  Tork  it  has  been  held  that 
in  an  action  to  recover  damages  under 
a  statute,  it  is  not  necessary  to  recite 
the  statute ;  it  is  enough  for  a  part}', 
seeking  to  avail  himself  under  such 
statute,  to  state  facts  bringing  his  case 
within  its  provisions,  and  generally   to 


refer  to  it ;  all  the  circumstances,  how- 
ever, essential  to  support  the  action, 
must  be  alleged,  or  in  substance  appear 
on  the  face  of  the  declaration.  Bayard 
V.  Smith,  17  Wend.  (N.  Y.)  88.      ' 

In  Reed  v.  Northfield,  13  Pick. 
(Mass.)  94,  which  was  an  action  on 
statute  against  the  town  for  double 
damages,  an  averment  in  the  declara- 
tion, "  Whereby,"  etc.,  "and  by  force 
of  the  statute  in  such  case  made  and 
provided,  the  said  inhabitants  *  *  * 
became  liable  to  pay  to  the  said  James 
double  the  damages  by  him  sustained 
by  reason  of  the  premises  aforesaid," 
was  held  to  be  a  sufficient  counting 
upon  the  statute,  without  the  formal 
conclusion  "  against  the  form  and  force 
of  the  statute."  Quoted  in  Mont- 
gomery -'.  Edwards,  45  Vt.  81. 

Employment  of  Words  of  the  Statute. 
— In  Lowe  v.  Harrison,  8  Mo.  350,  it 
was  questioned  whether  the  plaintiff 
should  not  have  employed  in  his  dec- 
laration the  words  used  in  the  act,  in 
order  to  bring  the  offense  within  its 
terms. 

Number  of  Statute. — "A  mistake  in 
the  declaration  as  to  the  number  of  the 
statute,  otherwise  cited  correctly,  is 
not  fatal  after  verdict."  Wallace  v. 
Finch,  24  Mich.  255  ;  Achey  v.  Hull,  7 
Mich.  423. 

Repealed  Statute. — "If,  however,  the 
reference  is  to  a  repealed  statute  in- 
stead of  to  one  in  force,  the  damages  can- 
not be  trebled."  Wallace  v.  Finch,  24 
Mich.  255;  Fairfield  v.  Burt,  11  Pick. 
(Mass.)  244.  See  also  Swift  v.  Apple- 
bone,  23  Mich.  252. 

Statute  of  Another  State. — Where  an 
action  for  killing  a  cow  was  brought  in 
Wisconsin,  and  the  complaint  recited 
the  statute  of  IoTx.>a  and  the  facts  neces- 
sary under  it  for  the  recovery  of  double 
damages,  it  was  held  that  the  case 
must  be  treated  as  an  action  under  that 
statute,  and  since  no  such  action  is 
known  in  the  state  of  Wisconsin  it  could 
not  be  maintained.  Bettys  v.  Milwau- 
kee, etc.,  R.  Co.,  37  Wis.  323. 

2.  Bell  t;.  Norris,  79  Ky.  48;  Morri- 
son   V.    Gross,    I     Browne     (Pa.)    i; 
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Waiving  Claim. — The  plaintiff  may,  however,  waive  his  claim  to 
treble  damages,  and  thereupon  the  reference  to  the  statute  is  to 
be  considered  as  out  of  the  case.^ 

The  Common  Method  of  counting  upon  a  statute  is  to  designate  the 
action  in  the  commencement  of  the  declaration  as  an  action  on 
the  statute,  with  a  description  of  the  form  of  action,  and  a  refer- 
ence to  the  statute  -^  and  for  this  purpose  general  reference  has 
been  held  sufficient.^ 


Chipman  v.  Emeric,  5  Cal.  239;  Rees 
V.  Emerick,  6  S.  &  R.  (Pa.)  288. 

"  In  every  instance  in  which  double 
or  treble  damages  are  given  by  a  stat- 
ute, such  demand  is  expressly  inserted 
in  the  declaration,  which  either  recites 
the  statute  or  concludes  '  to  the  damage 
of  the  plaintiff  and  against  the  form  of 
the  statute.' "  Morrison  v.  Gross,  1 
Browne  (Pa.)  i,  cititig  Hill  v.  Langley, 
Cro.  Eliz.  749;  Anonymous,  i  Ld. 
Raym.  342;  Coundell  v.  John,  2  Salk. 
504;  Bennet  v.  Talbois,  i  Ld.  Raym. 
150;  Wynne  v.  Middleton,  i  Wils.  125. 
Compare,  however,  Reed  v.  Northfield, 
13  Pick.  (Mass.)  94. 

The  rule  is  laid  down  in  Bacon's 
Abridgment,  that  "  when  treble  dam- 
ages are  given  by  a  statute,  the  demand 
for  such  damages  must  be  expressly  in- 
serted in  the  declaration,  which  must 
either  recite  the  statute,  or  conclude 
'  to  the  damage  of  the  plaintiff,  against 
the  form  of  a  statute.' "  Quoted  in 
Chipman  v,  Emeric,  5  Cal.  239. 

In  Bell  V.  Norris,  79  Ky.  4S,  it  was 
held  that  if  the  plaintiff  seeks  to  recov- 
er double  damages  he  must  distinctly 
declare  under  the  statute.  He  must  re- 
cite the  statute,  or  conclude  "  to  the 
damage  of  the  plaintiff,  contrary  to  the 
form  of  the  statute." 

1.  Starkweather  v.  Quigley,  7  Hun 
<N.  Y.)29;  Dubois  v.  Beaver,  25  N. 
Y.  123. 

2.  Montgomery  v.  Edwards,  45  Vt.  79. 

In  an  action  for  trespass  of  the  free- 
hold, to  recover  treble  damages,  it  is 
not  indispensable  to  designate  the  ac- 
tion as  founded  on  the  statute,  in 
terms,  if  in  the  body  of  the  declaration 
there  are  other  equivalent  words  show- 
ing that  the  plaintiff  claims  by  force  of 
the  statute:  as,  an  allegation  that  there- 
by the  defendant  became  liable  by 
force  of  the  statute,  etc. ;  or,  by  means 
of  the  premises  and  by  force  of  the 
statute  in  such  case  provided,  an  action 
accrued,  etc.  Montgomery  v.  Ed- 
wards, 45  Vt.  79. 


Distinction  between  Pleading  and 
Counting  on  a  Statute.  —  ''Pleading  a 
statute  is  stating  the  facts  which  bring 
a  case  within  it,  and  counting  on  it  is 
making  express  reference  to  it  by  apt 
terms,  so  as  to  show  the  source  of 
right  relied  on  ;  and  when  the  form  of 
pleading  depends  upon  the  common 
law,  the  statute  must  be  both  pleaded 
and  counted  on."  Wallace  v.  Finch, 
24  Mich.  255;  Howser  -'.  Melcher,  40 
Mich.  iSv  See  also  Newcomb  t'. 
Butterfield,  8  Johns.  (N.  Y.)  342; 
Brown  -'.  Bristol,  1  Cow.  (N.  Y.)  176; 
Neff   V.    Pennoyer,   3    Sawy.    (U.    S.) 

495- 

General  Pleading  upon  Statutes. — 
The  statute  allowing  general  pleading 
upon  statutes  in  certain  cases  (Comp. 
L.,  c.  85),  has  been  held  not  to  apply  in 
actions  for  treble  damages  allowed  by 
Comp.  L.,  §  6717,  in  cases  of  forcible  en- 
try and  detainer.  Howser  f.  Melcher, 
40  Mich.  185. 

"Against  the  Act  of  Assembly." — In 
Hughes  V.  Stevens,  36  Pa.  St.  324,  it 
was  held  that  the  statutory  action  is 
cumulative  to  the  common  law,  or  an 
alternative  remedy,  but  if  the  statutory 
action  was  intended,  the  defendant 
should  be  apprised  of  it  in  the  usual 
way,  viz.,  in  the  declaration,  so  that  he 
might  shape  his  defense  accordingly ; 
and  that  a  concluding  averment  that 
the  trespass  was  against  the  act  of  the 
assembly,  etc.,  was  insufficient. 

3.  Bayard  -'.  Smith,  17  Wend.  (N. 
Y.)  88;  'Palmer  v.  York  Bank,  18  Me. 
166;  Newcomb  -•.  Butterfield,  8  Johns. 
(N.  Y.)  342.  See  also  Hitchcock  v. 
Pratt,  Ki  Mich.  263. 

In  Bayard  v.  Smith,  17  Wend.  (N.Y.) 
8S,  which  was  an  action  for  damages  by 
a  party  injured  by  false  weights  given 
by  statute,  the  court  held  a  general 
reference  to  the  statute  sufficient. 
Quoted  in  Palmer  v.  York  Bank,  18 
Me.  166;  and  in  a  note  by  the  reporter 
it  is  stated  that  a  general  reference  is 
all  that  can  be  required   in   such   cases. 
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Demand  for  Damages, 


The  Object  of  Reference  to  the  statute  in  the  complaint  is  to  apprise 
the  defendant  of  the  claim  made  against  him,i  and  also  to  distin- 
guish the  action  from  the  common-law  action  for  single  damages.* 

Judgment  for  Actual  Damages. — It  seems,  however,  that  if  the  plaintiff 
fails  to  establish  facts  necessary  to  entitle  him  to  double  or  treble 
damages  under  the  statute,  he  may  still  have  judgment  for  the 
actual  damages  sustained. ^ 

3.  Demand  for  Damages. — The  double  or  treble  damages  sought 
to  be  recovered  should  also  be  demanded  in  the  complaint.* 

Northfield,  n  Pick. 


See  also   Reed 
(Mass.)  96. 

1.  Starkweather  v.  Quigley,  7  Hun 
(N.  Y.)  29;  Newcomb  v.  Butterfield, 
8  Johns.  (N.  Y.)  342;  Brown  v.  Bristol, 
I  Cow.  (N.  Y.)  176;  Benton  v.  Dale,  i 
Cow.  (N.  Y.)  160. 

In  Brown  v.  Bristol,  i  Cow.  (N.  Y.) 
176,  upon  a  motion  for  treble  damages, 
the  court  held  that  the  objection  that 
the  declaration  did  not  allude  to  the 
statute  was  fatal,  and  that  it  was  essen- 
tial as  a  notice  to  the  defendant  of  the 
extent  to  which  the  plaintiff  claimed ; 
otherwise  the  former  could  not  be  pre- 
pared to  narrow  the  claim  by  bringing 
himself  within  the  provisos  of  the  act. 

Certificate  of  Judge. — The  certificate 
of  a  circuit  judge  will  not  be  received 
to  entitle  to  treble  damages  and  costs 
in  trespass  under  the  statute,  where  the 
declaration  did  not  count  upon  the 
statute.  Benton  v.  Dale,  i  Cow.  (N. 
Y.)  160. 

2.  Montgomery  v.  Edwards,  45  Vt.  79. 
"  Where  the  same  facts   that   would 

make  out  a  case  under  the  statute 
would  also  make  out  a  case  at  com- 
mon law,  the  declaration  must  show  in 
some  form  that  the  plaintiff  grounds 
his  action  on  the  statute;  otherwise  it 
will  be  treated  as  a  common-law  ac- 
tion." Montgomery  v.  Edwards,  45 
Vt.  79. 

In  Keyes  v.  Prescott,  32  Vt.  86,  the 
declaration,  after  stating  the  acts  of 
trespass,  contained  the  words,  "con- 
trary to  the  statute  in  such  case  made 
and  provided,"  and  added,  "  Whereby, 
;ind  by  force  of  the  statute  in  such  case 
made  and  provided,  the  plaintift'  is  en- 
titled to  recover  of  the  defendant  treble 
the  value  of  said  tree,  amounting  in 
the  whole  to  the  sum  of,"  etc. ;  yet  the 
court  were  divided  on  the  question 
whether  it  could  be  treated  as  an  ac- 
tion upon  the  statute  or  a  common-law 
action  of  trespass,  a  majority  of  the 
court  holding  that  it  should  be  treated 
as  an  action  upon  the  statute.     Quoted 


in  Montgomery  v.  Edwards,  45  Vt.  81. 

3.  Starkweather  v.  Quigley,  7  Hun 
(N.  Y.)  29,  citing  Sprague  v,  Irwin, 
27  How.  Pr.  (N.  Y.  Supreme  Ct.)  51; 
Dubois  V.  Beaver,  25  N.  Y.  123. 

In  Clark  v.  Field,  42  Mich.  342,  it 
was  held  that  the  fact  that  the  declara- 
tion in  trespass  contained  no  count 
demanding  other  than  treble  damages, 
would  not  prevent  a  recovery  of  single 
damages,  since  the  demand  for  treble 
damages  under  the  statute  necessarily 
included  single  damages.  See  also 
Shaw  V.  Hoffman,  25  Mich.  162. 

Amended  Complaint. — In  Rhemke  v. 
Clinton,  2  Utah  230,  it  was  decided 
that  a  complaint  founded  upon  a  stat- 
ute giving  treble  damages  and  claim- 
ing such  damages,  might  be  amended 
so  as  to  claim  single  instead  of  treble 
damages,  and  such  was  not  a  change  of 
the  cause  of  action.  In  the  course  of 
the  opinion,  the  court  remarked  :  "But 
really  it  would  seem  that  it  was  not 
even  necessary  to  have  amended  the 
complaint  in  order  to  recover  single 
damages;"  and  cited  Tewksbury  v. 
O'Connell,  25  Cal.  262;  Dubois  v. 
Beaver,  25  N.  Y.  123. 

4.  Neff  V.  Pennoyer,  3  Savvy.  (U.  S.) 
498 ;  Newcomb  v.  Butterfield,  8  Johns. 
(N.  Y.)  345;  Chipman  t'.  Emeric,  5 
Cal.  239;  Mooers  v.  Allen,  2  Wend. 
(N.  Y.)  247. 

A  plaintiff  is  not  entitled  to  double 
damages  under  Washington  Code 
(Hill's),  vol.  2,  §  564,  unless  he  speciallj"^ 
claims  the  same  in  his  complaint,  and 
the  prayer  of  the  complaint  should 
govern  the  recover}'  in  such  cases. 
Gaffney  v.  Megrath,  11  Wash.  456, 
follo-ving  Hall,  etc.,  Furniture  Co.  v. 
Wilbur,  4  Wash.  644. 

In  Tewksbury  v.  O'Connell,  25  Cal. 
262,  however,  it  was  held  that  if  a  com- 
plaint under  the  act  concerning  forcible 
entry  and  unlawful  detainer  contained 
proper  averments  of  damages  sustained, 
and  damages  were  found  by  the  ver- 
dict, it  was  the  duty  of  the  court  to 
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4.  How  Damages  Found. — In  most  cases  where  double  or  treble 
damages  are  sought,  the  jury  should  find  single  damages,  and  it  is 
the  duty  of  the  court  to  double  or  treble  the  same,i  although 
authorities  are  not  wanting  in  support  of  the  proposition  that  the 
same  may  be  assessed  by  the  jury.* 


treble  the  damages  although  treble 
damages  were  not  asked  for  in  the  com- 
plaint. 

In  Actions  for  Waste. — In  Robinson 
V.  Kinne,  i  Thomp.  &  C.  (N.  Y.)  60, 
the  court  said  :  "  It  is  true  it  has  been 
held  in  several  cases  that  in  an  action 
for  trespass  on  lands,  in  order  to  en- 
title the  plaintiff  to  treble  damages,  the 
action  must  appear  to  be  founded  on 
the  statute.  Newcomb  v.  Butterfield,  8 
Johns.  (N.  Y.)  343;  Livingston  v. 
Platner,  i  Cow.  (N.  Y.)  175;  Brown  v. 
Bristol,  I  Cow.  (N.  Y.)  176;  Benton  v. 
Dale,  I  Cow.  (N.  Y.)  160.  But  the 
reason  for  this  necessity  arises  out  of 
the  fact  that  in  such  cases  the  defend- 
ant is  excused  from  all  but  single  dam- 
ages if  the  trespass  was  casual  or  in- 
voluntary, or  if  he  had  reason  to  believe 
the  land  was  his  own,  or  if  the  wood, 
trees,  or  timber  were  taken  for  the 
purpose  of  making  or  repairing  any 
public  road  or  bridge  by  authority  of  a 
commissioner  or  overseer  of  highways. 
(2  Rev.  Stat.  338,  §  2.)  At  all  events, 
this  is  the  reason  given  for  the  adop- 
tion of  the  rule  by  the  cases  referred 
to.  In  the  action  for  waste  there  are 
no  such  exceptions  to  the  right  to  re- 
cover treble  damages.  And  in  that 
action  it  was  held  that  any  reference  to 
the  statute  was  unnecessary.  Carris  v. 
Ingalls,  12  Wend.  (N.  Y.)  70." 

1.  King  V.  Haven,  25  Wend.  (N.  Y.) 
422;  Livingston  v.  Platner,  i  Cow.  (N. 
Y.)  175  ;  Beekman  v.  Chalmers,  i  Cow. 
(N.Y.)  584;  Newcomb  v.  Butterfield, 
8  Johns.  (N.  Y.)  342;  Starkweather  v. 
Qyigley,  7  Hun  (N.  Y.)  2g;  Benton  v. 
Dale,  I  Cow.  (N.Y.)  160;  Tewksbury 
V.  O'Connell,  25  Cal.  265;  Brewster  v. 
Link,  28  Mo.  149;  Lowe  v.  Harrison, 
8  Mo.  350 ;  Walther  v.  Warner,  26  Mo. 
148. 

Where  all  the  counts  of  the  declara- 
tion were  upon  the  statute  for  treble 
damages,  it  was  held  erroneous  to  ren- 
der judgment  upon  the  verdict  for 
single  damages  as  for  trespass  at  com- 
mon law ;  since  a  verdict  of  guilty 
under  each  of  these  statutorj'  counts 
would  entitle  the  plaintiff  to  a  judg- 
ment for  treble  damages  as  a  matter  of 
right.     Shaw  7).  Hoffman,  25  Mich.  170, 


citing-  Willard  v.  Warren,  17  Wend. 
(N.  Y.)  257,  where  it  was  taken  for 
granted  that  no  judgment  would  be 
warranted  upon  such  a  declaration  ex- 
cept the  statute  judgment.  See  also 
Mooers  v.  Allen,  2  Wend.  (N.  Y.) 
247. 

Petition  Containing  Common-Law  and 
Statutory  Counts. — Where  the  petition 
contains  counts  under  the  statute  and 
at  common  law,  and  the  jury  render  a 
general  verdict,  the  court  is  not  author- 
ized to  treble  the  damages.  Brewster 
V.  Link,  28  Mo.  147  ;  Lowe  v.  Harrison, 
8  Mo.  350. 

In  Mooers  v.  Allen,  2  Wend.  (N. 
Y.)  247,  it  was  held  that  the  plaintiff 
was  not  entitled  to  treble  damages  and 
costs  in  an  action  of  trespass  where  the 
declaration  contained  several  counts 
besides  the  count  under  the  statute,  and 
the  verdict  was  general. 

Presumption  of  Single  Damages. — 
Where  there  is  nothing  in  the  record 
to  show  that  the  jury  gave  anything 
more  than  single  damages,  it  will  be 
presumed  that  they  gave  nothing  more. 
Brewster  v.  Link,  28  Mo.  149;  Cooper 
V.  Maupin,  6  Mo.  634. 

Refusal  of  Court  to  Enter  Judgment 
for  Treble  Damages. — Where  the  Court 
of  Common  Pleas  refused  to  enter  judg- 
ment for  treble  the  amount  found  by 
the  jury,  and  such  fact  was  stated  upon 
the  record,  a  writ  of  error  was  enter- 
tained, and  the  judgment  of  the  Com- 
mon Pleas  was  reversed,  andjudgment 
entered  for  treble  damages.  King  v. 
Haven,  25  Wend.  (N.  Y.)  420. 

2.  Rule  in  England. — "  In  England 
the  rule  is  that  the  jur^y  who  try  the 
issue  may  assess  the  double  or  treble 
damages,  but  if  they  neglect  to  do  so, 
the  court  may  award  the  damages,  on 
a  writ  of  inquiry  for  assessing  them." 
Welsh  V.  Anthony,  16  Pa.  St.  256. 

Fennsylvani a. — In  Pennsylvania 
either  the  court  or  the  jury  may  assess 
the  double  or  treble  damages.  Welsh 
V.  Anthony,  16  Pa.  St.  254;  Campbell 
t'.  Finney,  3  Watts  (Pa.)  86;  Rees  v. 
Emerick,  6  S.  &  R.  (Pa.)  286.  And  so 
it  must  appear  that  the  verdict  was  for 
single  damages  only,  otherwise  the  pre- 
sumption   arises    that   the    jury   have 
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X.  Damages  foe  Injury  to  Peoperty— 1.  Generally.— Where  the 
property  of  a  party  has  been  injured  by  the  wrongful  act  or  negli- 
gence of  another,  he  may  maintain  an  action  therefor  ;  and  upon 
setting  out  the  injury  complained  of,  and  the  resulting  damage  to 
himself,  he  is  entitled  to  recover  according  to  the  proof  of  actual 
damage  sustained.^ 

2.  General  Allegation  of  Damage. — A  general  allegation  of  dam- 
age, with  a  prayer  for  a  stated  amount,  is  sufficient  to  authorize 
the  recovery  of  all  damages  that  necessarily  result  from  the  act 
complained  of.^ 


trebled  them.  Hughes  v.  Stevens,  36 
Pa.  St.  320. 

In  Campbell  v.  Finney,  3  Watts 
(Pa.)  86,  the  court  said  :  "It  would 
seem  to  be,  under  the  act  in  question, 
rather  the  province  of  the  jury  than 
the  court  to  find  the  double  damages 
given  by  the  act.  That  the  jury  have 
the  power,  under  the  direction  of  the 
court,  there  can  be  no  doubt;  and  this 
was  the  method  pursued  in  Rees  v. 
Emerick,  6  S.  &  R.  (Pa.)  286." 

1.  Sufficiency  of  Allegations. — Where 
the  petition  alleged  that  the  defendant 
"cut  away  a  portion  of  the  arch  afore- 
said to  make  way  through  the  same  for 
defendant's  water  pipe,  and  in  so  do- 
ing removed  the  support  theretofore 
afforded  to  said  east  corner  of  said 
building,  causing  thereby  said  building 
to  settle  in  the  ground,  away  from  the 
other  portions  of  said  building,  and 
the  walls  of  said  building  to  crack  and 
burst  open  in  several  different  places, 
thus  occasioning  to  plaintiff's  property' 
serious  injury  and  damage,"  and  added 
an  averment  of  the  amount  of  dam- 
ages resulting  from  the  injury  alleged, 
the  allegations  were  held  sufficient. 
Houston  Water  Works  v.  Kennedy,  70 
Tex.  233. 

In  an  action  for  trespass  on  property, 
in  which  it  was  alleged  that  the  de- 
fendant unlawfully,  etc.,  with  a  large 
stick,  struck  the  horse  of  the  plaintiff, 
etc.,  it  was  held  incumbent  on  the 
plaintiff  to  state  the  injurj'  done  to  the 
horse  whereby  the  plaintiff  suffered 
damage;  that  he  was,  in  consequence 
of  the  blow,  bruised  or  wounded,  and 
unable  to  perform  service;  or  that  the 
plaintiff  had  been  put  to  expense  in 
curing  him,  or  the  like.  Marentille  v. 
Oliver,  2  N.  J.  L.  358. 

In  an  action  for  injuries  occasioned 
to  the  plaintiff  by  reason  of  the  de- 
liverj'  to  a  common  carrier  of  a  certain 
explosive  substance,  without  notice  of 


the  character  of  such  substance,  a  de- 
scription in  the  declaration  of  the  in- 
juries as  the  destruction  of  "  a  certain 
building  and  other  property  of  great 
value  belonging  to  the  plaintiff"  and 
situated  near  where  the  vehicle  was 
standing  at  the  time  of  the  explosion, 
was  held  to  be  a  sufficiently  definite  al- 
legation of  damage.  Boston,  etc.,  R. 
Co.  V.  Shanly,  107  Mass.  568. 

In  Ives  V.  Williams,  50  Mich.  100,  it 
was  held  that  a  declaration  charging 
the  defendant  with  acts  which  hindered 
the  plaintiff  in  his  business  would 
authorize  evidence  that  the  alleged  con- 
duct caused  him  loss  of  profits. 

In  an  Action  for  the  Taking  of  the 
Property  of  another,  the  rules  of  plead- 
ing do  not  require  the  circumstances, 
when  attending  the  taking  or  deten- 
tion, to  be  specifically  averred  in  order 
to  entitle  the  plaintiff  to  the  recovery 
of  damages  commensurate  with  them. 
Burrage  v.  Melson,  48  Miss.  245. 

2.  Packard  v.  Slack,  32  Vt.  9;  San 
Antonio,  etc.,  R.  Co.  v.  Gwynn,  4  Tex. 
App.  Civ.  Cas.,  §  218;  Houston  Water 
Works  v.  Kennedy,  70  Tex.  233;  Ross 
V.  Malone,  97  Ala.  1529;  Argotsinger  v. 
Vines,  82  N.  Y.  308;  Young  v.  Willet, 
8  Bosw.  (N.  Y.)  486;  Jutte  v.  Hughes,. 
67  N.  Y.  267,  reversing- ^o  N.  Y.  Super. 
Ct.  126;  Marentille  v.  Oliver,  2  N.  J.  L. 

358- 
Damages  Necessarily  Resulting.  —  In 

Jutte  V.  Hughes,  67  N.  Y.  267,  which 
was  an  action  for  injuries  alleged  to 
have  been  occasioned  to  the  plaintiffs 
premises  by  the  flow  of  water  and  filth 
from  the  defendant's  premises  adjoin- 
ing, in  answer  to  the  objection  that 
special  damages  should  have  been  al- 
leged, the  court  said:  "This  doctrine 
might  well  apply  in  actions  of  slander 
and  of  a  kindred  class  under  the  com- 
mon-law practice,  which  requires  that 
special  damages  should  be  specially  al- 
leged.    Where,  however,  the  damages 
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Damages  Recoverable  under  General  Allegation. — And  under  such  general 
allegations  may  be  recovered  all  damages  which  are  the  ordinary 
and  obvious  consequence  of  the  acts  complained  of.^ 


and  obvious  consequence 

necessarily  result  and  naturally  flow 
from  the  injury  complained  of,  they 
may  be  recovered  without  any  special 
averment."  Quoted  in  Herfort  v. 
Cramer,  7  Colo.  492. 

Where  the  plaintiff  alleged  that  by 
reason  of  the  negligence  of  the  defend- 
ant, in  the  falling  of  the  building,  etc., 
the  plaintiff  had  been  deprived  of  the 
use  of  his  premises,  put  to  great  ex- 
pense, etc.,  in  the  sum  of  two  hundred 
dollars,  it  was  held  that  although  the 
complaint  might  have  ijeen  objected  to 
for  indefiniteness  and  uncertainty,  the 
allegation  of  the  damages  in  the  gross 
sum  would  be  sufficient  to  warrant  the 
reception  of  the  evidence  in  regard  to 
the  different  items  of  damage  of  which 
the  aggregate  is  alleged  to  be  composed. 
Bast  V.  Leonard,  15  Minn.  242,  citing 
Allis  V.  Day,  14  Minn.  516. 

The  defendant  drove  against  the 
plaintiff's  chaise,  and  the  collision 
threw  the  person  sitting  in  it  on  to  the 
front  part  of  the  chaise,  which  caused 
the  horse  to  kick  and  break  the  chaise. 
The  declaration  stated  that  the  defend- 
ant drove  his  chaise  against  the  plain- 
tiff's chaise,  and  thereby  greatly 
crushed  and  broke  to  pieces  the  chaise 
of  the  plaintiff.  It  was  held  that  the 
trespass  was  a  continuing  trespass,  that 
the  plaintiff  had  properly  alleged,  and 
was  entitled  to  recover,  all  the  damages 
occasioned  by  the  collision.  Gilbert- 
son  V.  Richardson,  5  C.  B.  502,  57  E. 
C.  L.  502,  17  L.J.  C.  P.  112. 

Injury  to  Land. — In  an  action  against 
a  railroad  company  for  damages  on  ac- 
count of  water  collecting  on  the  plain- 
tiff's land  through  the  defendant's  neg- 
ligence in  constructing  culverts,  an 
allegation  in  the  complaint  that  the 
plaintiff  was  deprived  of  his  use  of 
the  streets  from  his  house  to  the  church, 
town,  etc.;  also  that  he  was  deprived  of 
two  acres  of  his  land  and  the  crops  and 
pasturage,  etc.,  and  that  his  family, 
consisting  of  a  wife  and  three  children, 
were  made  sick  continually ;  that  the 
expense  thereby  entailed  upon  him  was 
heavy,  etc.,  was  held  a  sufficient  allega- 
tion of  general  damages.  San  Anto- 
nio, etc.,  R.  Co.  T'.  Gwynn,  4  Tex.  App. 
Civ.  Cas.,  §  218,  citing  Saj'le's  Civ. 
Stat.,  note  28,  art.  1187;  Kolb  i\  Bank- 
head,  18  Tex.   228;  Hoggland  v.  Coth- 
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ren,  25  Tex.  345  ;  So  Relle  v.  Western 
Union  Tel.  Co.,  55  Tex.  308 ;  Texas,  etc., 
R.  Co.  V.  Durrett,  57  Tex.  48. 

Trespass — Cutting  Down  Trees. — In  an 
action  for  damages  for  cutting  down 
trees  on  the  plaintiff's  land,  where 
there  was  no  allegation  as  to  the  value 
of  the  trees  cut,  the  court  held  that  the 
injury  done  to  the  plaintiff's  posses- 
sion was  the  gist  of  the  action,  and  al- 
though no  value  was  alleged,  proof  of 
the  same  was  admissible  under  the 
general  allegation  of  damages.  Kolb  v. 
Bankhead,  18  Tex.  228. 

Action  against  Railroad. — In  Grand 
Rapids,  etc.,  R.  Co.  v.  Southwick,  30 
Mich.  444,  which  was  an  action  for 
damages  to  property,  it  was  held  that 
the  general  allegation  of  the  continu- 
ous operation  of  a  railroad,  and  the  con- 
tinuous neglect  to  fence  it,  and  that 
damages  resulted  therefrom,  was  suffi- 
cient to  authorize  a  recovery  for  such 
natural  mischiefs  as  follow  the  destruc- 
tion of  fences  and  exposure  of  land,  and 
which  cannot  be  itemized. 

But  a  general  allegation  in  the  dec- 
laration, that  "damages  done  to  this 
plaintiff's  stock  by  defendants'  engines 
passing  over  •  said  railroad,"  etc.,  is 
not  sufficiently  precise  to  warrant  a 
recovery  for  the  destruction  of  a  colt 
run  over  by  a  train  ;  the  court  holding 
that  such  was  a  specific  act,  not  so  nec- 
essarily' caused  by  the  neglect  of  fenc- 
ing that  the  defendants  could  be 
expected  to  meet  the  charge  without 
having  it  pointed  out  directly.  Grand 
Rapids,  etc.,  R.  Co.  v.  Southwick,  30 
Mich.  444. 

No  Recovery  toeyond  Claim. — In  an 
action  for  damages  for  running  down  a 
vessel,  where  the  plaintiff  in  his  dec- 
laration only  claimed  damage  to  his 
vessel,  it  was  held  that  he  could  not 
recover  beyond  his  claim.  Slack  v. 
Brown,  13  Wend.  (N.  Y.)  390. 

1.  A  general  allegation  of  damages, 
with  a  prayer  for  a  stated  amount,  is 
sufficient  to  allow  the  introduction  of 
evidence  of  all  damages  that  naturally 
result  from  the  breach  complained  of; 
and  where  the  averments  as  to  the 
land  taken  and  the  depreciation  of  the 
other  land  were  left  blank  in  the  peti- 
tion, it  was  held  to  be  no  error,  since 
such  damages  were  not  special.    Louis- 
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3.  Special  Damage  —  a.  Generally. — Where  the  damages  are 
of  such  a  nature  that  they  do  not  follow  as  a  necessary  conse- 
quence of  the  injury  complained  of,  they  should,  as  in  other  cases 
before   mentioned,*  be  specially  pleaded  in  order  to  warrant  a 


recovery.* 

ville,     etc.,    R.     Co.     v.     Neafus,     93 

Kv.  53- 

In  an  action  for  damages  for  the  de- 
struction of  the  plaintiff's  goods  by 
the  falling  of  a  building,  due  to  the  de- 
fendant's negligence,  and  further  dam- 
age on  account  of  a  fire  which  resulted, 
it  was  held  not  necessary  to  aver 
special  damage  by  water  used  in  putting 
out  the  fire.  Hammond  v.  Schiff,  100 
N.  Car.  161. 

Depreciation  of  Goods. — Where  the 
averment  of  the  complaint  was  that  the 
defendant  wrongfully  took  and  de- 
tained the  goods  to  the  damage  of  the 
plaintiff  five  thousand  dollars,  the 
court  held  that  where  the  source  of 
damage  is  one  so  obvious  and  direct 
as  the  depreciation  of  goods  from  lapse 
of  time  during  the  detention,  the  de- 
fendant cannot  urge  the  ground  that 
he  was  taken  by  surprise  because  it 
was  not  specially  pleaded.  Young  v. 
Willet,  8  Bosw.  (N.  Y.)  492,  citing 
Driggs  V.  Dwight,  17  Wend.  (N.  Y.)  71 ; 
Ward  V.  Smith,  n  Price  19;  Wood- 
ruff  V.  Cook,  25  Barb.  (N.  Y.)  505. 

1.  See  supra,  VIL  Allegation  of 
Special  Damage. 

2.  Alabama. — Ross  v.  Malone,  97 
Ala.  529. 

California. — Smith  v.  Los  Angeles, 
etc.,  R.  Co.,  98  Cal.  310;  Jacob  v. 
Lorenz,  98  Cal.  339;  Nunan  v.  San 
Francisco,  38  Cal.  6S9;  Stevenson  v. 
Smith,  28  Cal.  102,  87  Am.  Dec.  107; 
Mallory  v.  Thomas,  98  Cal.  644. 

Illinois. — Barrelett  v.  Bellgard,  71 
111.  280. 

Indiana. — Rothschild  v.  William- 
son, 83  Ind.  390;  Teagarden  v.  Het- 
field,  II  Ind.  522. 

loTva. — Gamble  v.  Mullin,  74  Iowa 
99;  Inman  v.  Ball,  65  Iowa  543. 

Maine. — Patten  xk  Libbey,  32  Me. 
378;  Plimpton  V.  Gardiner,  64  Me.  360. 

Massachusetts. — Adams  v.  Barry,  10 
Gray  (Mass.)  361;  Parker  v.  Lowell,  11 
Gray  (Mass.)  353;  Knapp  v.  Slocomb, 
9  Gray  (Mass.)  73  ;  Dickinson  v.  Boyle, 
17  Pick.  (Mass.)  78. 

Michigan. — Powers  v.  Irish,  23  Mich. 
437;  Roberts  v.  Fitzgerald,  33  Mich. 
4;  Grand  Rapids,  etc.,  R.  Co.  v.  South- 
wick,  30  Mich.  444. 
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Minnesota. — Cushing  v.  Seymour, 
30  Minn.  301. 

Missouri, — Saunders  v.  Brosius,  52 
Mo.  50;  Cook  V.  Clary,  48  Mo.  App.  166. 

Nevj  Tork. — Hoffman  v.  Ruddiman, 
5  Misc.  Rep.  (Brooklyn  City  Ct.)   336. 

Oregon. — Salmon  v.  Olds,  9  Oregon 
491. 

Texas. — International,  etc.,  R.  Co.  v. 
Pape,  62  Tex.  313. 

Vermont. — Packard  v.  Slack, 32  Vt.  9. 

Destruction  or  Conversion  of  Prop- 
erty.— "In  an  action  for  damages  result- 
ing from  the  destruction  of  property, 
the  pleader  should  aver  the  value  of 
the  property  alleged  to  have  been  de- 
stroyed, as  that  is  an  essential  element 
in  determining  the  amount  of  his  dam- 
age; and  if  in  addition  thereto  he  has 
sustained  any  special  damages,  the 
amount  of  such  special  damages,  as 
well  as  the  circumstances  justifying 
their  recovery,  should  be  alleged,  the 
rule  on  this  point  being  that  only  such 
damages  as  are  the  natural  conse- 
quences of  the  act  which  constitutes 
his  right  of  recovery  can  be  recovered 
without  special  averment ;  and  when- 
ever the  special  damages  which  the 
plaintiif  seeks  ,to  recover  do  not  all  flow 
from  the  same  facts,  but  depend  upon 
the  proof  of  different  circumstances, 
the  grounds  for  each  claim  of  special 
damage  should  be  alleged."  Mallorj'  t'. 
Thomas,  98  Cal.  647. 

In  Cushing  v.  Seymour,  30  Minn. 
301,  the  court  said  :  "Where  it  can  be 
shown  that  expenses  to  which  a  person 
is  put,  and  the  loss  of  the  benefit  of  ex- 
penses of  which  he  is  deprived,  by  the 
wrongful  conversion  of  his  property, 
are  the  proximate  result  of  the  conver- 
sion, such  expenses  may  (if  suitably 
pleaded),  to  some  extent  and  in  some 
circumstances,  properly  form  a  basis 
for  special  damages.  Upon  the  sub- 
ject, however,  it  is  difficult,  if  not  im- 
practicable, to  indicate  anything  more 
than  the  very  general  and  somewhat 
indefinite  rule  or  principle  that  the 
special  damages  must  be  such  as 
ordinarily  and  in  the  natural  course  of 
things  might  fairly  be  expected  to  re- 
sult, and  such  as  have  in  fact  resulted, 
from  the  wrong  complained  of." 
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Pleading  Circumstances.  —  Where  special  damages  have  been  sus- 
tained, which  do  not  flow  from  the  same  facts  or  constitute  the 
natural  consequences  of  the  act  complained  of,  but  depend  upon 
the  proof  of  different  circumstances,  such  special  damages,  as  well 
as  the  circumstances  justifying  their  recovery,  should  be  pleaded.* 

conYersion,  and  such  damages  were  too 
remote.     Saunders  v.  Brosius,  52  Mo. 

50- 

Action  for  Trespass. — In  an  action 
of  trespass,  evidence  that  the  plaintiff 
had  to  go  further  to  get  to  his  wood  lot 
bv  reason  of  the  trespass  is  not  admis- 
sible, where  it  is  not  specially  alleged 
in  the  declaration.  Stratton  v.  Lyons, 
53  Vt.  130. 

And  so  in  an  action  against  a  railroad 
companj'  for  trespass  in  running  its 
road  upon  the  public  street  in  front  of 
the  plaintiff's  lot,  there  being  no  al- 
legation in  the  complaint  of  the  exist- 
ence of  any  buildings  on  said  lot,  or  of 
injury  to  the  use  of  the  lot,  or  any 
special  damage  whatever,  there  can  be 
no  recovery  for  such  special  damage. 
Wampach  v.  St.  Paul,  etc.,  R.  Co.,  21 
Minn.  364.  See  also  Spencer  v.  St. 
Paul,  etc.,  R.  Co.,  21  Minn.  362. 

Actioti  of  Trover. — "Trover  lies  for 
damages  for  the  conversion  of  prop- 
erty, notwithstanding  it  is  restored  be- 
fore suit  is  brought."  Barrelett  v.  Bell- 
gard,  71  111.  282,  citing  Murray  v. 
Burling,  10  Johns.  (N.  Y.)  176;  Rey- 
nolds V.  Shuler,  5  Cow.  (N.  Y.)  326;  6 
Bacon's  Abridgment  678.  "And  the  res- 
toration of  the  property  goes  only  in 
mitigation  of  damages,  yet  the  plaintiff 
can  in  such  case  recover  only  nom- 
inal damages,  unless,  intermediate  the 
conversion  and  the  return  of  the  prop- 
erty, special  damage  has  been  sus- 
tained, which  must  be  distinctly  al- 
leged in  the  declaration  and  proved 
on  the  trial."  Barrelett  v.  Bellgard,  71 
111.  282,  citing  Sedgwick  on  Measure 
of  Dam.  (5th  ed.)  568,  569;  Moon  v. 
Raphael,  2  Bing.  N.  Cas.  310,  29  E.  C. 

L.  345- 

1.  Mallory  v.  Thomas,  98  Cal.  645. 

In  International,  etc.,  R.  Co.  v,  Pape, 
62  Tex.  313,  it  was  held  error  to  render 
judgment  for  damages  for  the  alleged 
cost  of  constructing  ditches  and  drains 
along  the  right  of  way,  which  the  rail- 
road company  failed  to  provide,  when 
the  petition  alleged  no  actual  pecuniary 
loss,  and  failed  to  allege  that  the  plain- 
tiff had  constructed,  or  paid  for,  or 
expended  labor  on  them.  See  this  case 
distinguished  in  Texas,  etc.,  R.  Co.  v. 


Illustrations  of  Rule. — In  an  action 
for  damage  to  the  plaintiff's  land  and 
breach  of  contract  to  complete  the 
construction  of  a  street  railroad  be- 
tween certain  points,  the  damage  result- 
ing to  the  plaintiff'  from  the  deprivation 
of  the  convenience  of  communication 
between  his  land  and  the  centre  of  the 
city  is  in  the  nature  of  special  dam- 
ages, which  must  be  pleaded.  Smith 
V.  Los  Angeles,  etc.,  R.  Co.,  98  Cal. 
210. 

Action  for  Unlauful  Attachment. — 
In  an  action  for  damages  for  suing  out 
an  unlawful  attachment,  the  declaration 
is  good  without  an  averment  of  special 
damages,  as  the  law  implies  nominal 
damages  from  the  act  complained  of; 
but  this  does  not  authorize  proof  of 
special  damages,  and  where  the  petition 
contains  no  averment  of  particular 
damages  resulting  from  the  loss  of  rep- 
utation, credit,  or  business,  or  of  the 
withdrawal  of  particular  customers,  all 
proof  of  such  loss  is  properly  objected 
to  as  inadmissible.  Donnell  v.  Jones, 
13  Ala.  490,  48  Am.  Dec.  59. 

Action  for  Obstructing  Highivay. — 
In  an  action  to  recover  damages  on  ac- 
count of  an  obstruction  in  a  highway, 
no  recovery  can  be  had  by  reason  of 
third  persons  passing  over  the  plain- 
tiff's land,  where  there  is  no  special  al- 
legation of  such  damage  or  of  the 
facts  or  circumstances  from  which  such 
a  consequence  would  naturally  flow. 
Roberts  v.  Fitzgerald,  33  Mich.  4. 

Action  for  Overflo-wing  Land. — In 
an  action  to  recover  damages  for  over- 
flowing the  plaintiff' 's  land,  the  illness 
of  his  family  in  consequence  of  the 
overflow  is  a  proper  element  of  damage 
where  the  same  is  pleaded  in  the  peti- 
tion. Brown  v.  Chicago,  etc.,  R.  Co., 
80  Mo.  457. 

Action  for  Conversion. — In  an  ac- 
tion for  the  conversion  of  a  carpet- 
bag containing  the  plaintiff's  clothes, 
where  the  complaint  alleged  that  in 
consequence  of  the  conversion  the 
plaintiff  was  compelled  to  work  in  un- 
suitable clothes  which  were  damaged 
thereby,  it  was  held  that  such  an  al- 
legation could  only  be  made  and  proved 
as  special  damages  under  the  count  for 
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b.  Expenses. — Expenses  incurred  on  account  of  the  wrongful 
act  are  not  a  necessary  consequence,  and  hence  must  be  specially 
pleaded.* 

c.  Loss  OF  Rent. — Nor  will  loss  of  rent  be  considered  an 
element  of  damage  unless  the  same  be  specially  pleaded.* 


Meadows,  73  Tex.  32,  39  Am.  &  Eng. 
R.  C.1S.  29. 

In  an  Action  against  a  Justice  for  Is- 
suing Execution  on  an  alleged  illegal 
judgment,  whereby  the  plaintiff  was 
harassed  and  oppressed  to  his  damage 
fifteen  dollars,  it  was  held  that  a 
failure  to  allege  that  the  execution  was 
executed,  or  that  he  was  obliged  to 
pay  the  amount,  or  in  any  way  to 
lay  special  damage,  renders  the  de- 
mand insufficient.  Little  v.  Moore,  4 
N.  J.  L.  83. 

Destruction  of  Subscription  Book. — 
In  an  action  to  recover  damages  for 
the  destruction  of  a  subscription  book, 
in  order  to  recover  damages  for  the  cost 
of  the  subscriptions  in  excess  of  the 
value  of  the  book,  the  same  must  be 
specially  pleaded.  Nunan  w .  San  Fran- 
cisco, 38  Cal.  689. 

In  an  Action  for  the  Unlawful  Issuance 
of  an  Attachment,  an  allegation  that  the 
plaintiff  could  have  earned  five  dollars 
or  seven  dollars  per  day  in  hauling  said 
attached  grain,  was  held  not  a  sufficient 
averment  to  warrant  special  damages, 
since  it  did  not  show  that  he  might  not 
have  earned  an  equal  or  greater  amount 
during  the  same  time  elsewhere. 
Brown  v.  Moore,  3  Oregon  436. 

In  an  Action  against  a  Sheriff  for  the 
wrongful  attachment  of  a  mare,  the 
fact  that  the  mare  lost  flesh,  and  that 
she  was  taken  away  during  the  breed- 
ing season  and  the  same  was  lost,  is 
special  damage  which  should  be 
pleaded.  Stevenson  v.  Smith,  28  Cal. 
103,  87  Am.  Dec.  107. 

1.  Salmon  v.  Olds,  9  Oregon  491 ; 
Ross  V.  Malone,  97  Ala.  529;  Patten  v. 
Libbey,  32  Me.  378;  Shaw  v.  Hoffman, 
21  Mich.  151;  Hoffman  t;.  Ruddiman,  5 
Misc.  Rep.  (Brooklyn  City  Ct.)  326; 
Gumb  V.  Twenty -third  St.  R.  Co.,  114 
N.  Y.411. 

Injury  to  Horses. — In  a  suit  to  recover 
for  an  injury  done  to  plaintiff's  horse 
through  the  unskilfulness  of  the  de- 
fendant, the  expense  of  doctoring  and 
taking  care  of  the  horse  cannot  be 
recovered  unless  declared  for  in  spe- 
cial damages.  Patten  v.  Libbey,  32 
Me.  378. 


And  so  the  expense  of  keeping 
horses,  or  of  boarding  them  elsewhere, 
is  not  a  necessary  result  of  eviction 
from  a  barn,  and  must  be  specially 
averred  in  a  declaration  for  such  evic- 
tion.    Shaw  V.  Hoffman,  21  Mich.  151. 

And  so  the  hire  of  another  horse  to 
do  the  same  work  is  special  damage 
and  must  be  alleged.  Hoffman  v.  Rud- 
diman, 5  Misc.  Rep.  (Brooklyn  City 
Ct.)  7,26,  folloTvivg  Gumb  v.  Twenty- 
third  St.  R.  Co.,  1 14  N.  Y.  41 1  ;  Mayne 
on  Dam.,  §  501,  note. 

Expenses  of  Lawsuit. — In  an  action 
for  the  conversion  of  propertj-,  the  ex- 
pense of  prosecuting  an  action  of 
detinue  to  recover  the  same  is  special 
damage  which  should  be  pleaded.  Ross 
V.  Malone,  97  Ala.  529. 

Complaint  Amended  at  Trial. — In  an 
action  for  the  recovery  of  a  heifer, 
damages  are  recoverable  for  the  time 
spent  and  expenses  incurred  by  the 
plaintiff  in  searching  for  her,  and 
where  no  such  damages  were  claimed 
in  the  complaint  the  plaintiff  was  al- 
lowed to  amend  the  same  at  the  trial 
by  inserting  them.  Miller  v.  Garling, 
12  How.  Pr.  (N.  Y.  Supreme   Ct.)  203. 

2.  Squier  f.  Gould,  14  Wend.  (N.  Y.) 
159;  Potter  V.  Froment,  47  Cal.  165; 
Plimpton  V.  Gardiner,  64  Me.  360; 
Parker  v.  Lowell,  11  Gray  (Mass.)  353; 
Adams  v.  Barry,  10  Gray  (Mass.)  361 ; 
Gulf,  etc.,  R.  Co.  V.  Maetze,  2  Tex. 
App.  Civ.  Cas.,  §  633. 

In  an  Action  for  Tort  for  Obstructing 
a  Right  of  Way  there  can  be  no  recov- 
ery of  damages  for  the  diminution  of 
rents,  unless  specially  alleged  in  the 
declaration.  Adams  v.  Barry,  10  Gray 
(Mass.)  361,  Jolloiving  Baldwin  v. 
Western  R.  Corp.,  4  Gray  (Mass.)  333, 
where  it  was  held,  upon  great  considera- 
tion, that  under  the  Practice  Act  of 
1852,  c.  312,  a  general  allegation  of  dam- 
ages in  an  action  of  tort  will  not  en- 
able the  plaintiff  to  prove  special  dam- 
ages ;  that  is,  damages  which  the  law 
does  not  imply  from  the  facts  alleged 
in  the  declaration. 

In  an  action  upon  a  case  for  dam- 
ages, where  the  petition  alleged  that 
the  defendant  had  placed  a  quantity  of 
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4.  Failure  to  Allege  Damage. — It  is  the  duty  of  the  plaintiff  in 
such  actions  to  claim  damages  for  all  the  wrongs  done  him,  and 
upon  the  trial  he  will  be  confined  in  his  evidence  to  the  specific 
items  of  damage  alleged  in  his  complaint. ^ 


sand,  lime,  etc.,  in  the  highway  opposite 
to  his  premises,  so  as  to  interrupt  the 
free  passage  to  his  store,  and  that  the 
dirt  and  dust  blew  into  his  store  and 
damaged  his  goods,  it  was  held  that 
proof  that  customers  were  prevented 
from  frequenting  tne  store,  and  that  a 
tenant  who  occupied  it  quitted  it  in  con- 
sequence of  the  annoyance,  and  the 
store  remained  unoccupied,  was  inad- 
missible because  not  alleged  in  the 
declaration  for  special  damages.  Squier 
V.  Gould,  14  Wend.  (N.  Y.)  159. 

Injury  to  Mill. — In  an  action  for  dam- 
ages for  injury  to  the  plaintiff's  mill 
by  means  of  a  dam  erected  by  the  de- 
fendant, it  was  held  that  the  loss  of 
rent  relinquished  by  the  plaintiff  to  the 
lessee  of  the  mill,  on  account  of  the 
overflow,  could  not  be  considered  as  an 
element  of  damage,  where  the  same 
was  not  specially  pleaded.  Plimpton 
V.  Gardiner,  64  Me.  360. 

It  was,  however,  held  in  Parker  v. 
Lowell,  II  Gray  fMass.  )  353,  that 
where  the  item  of  damage  for  loss  of 
rent  was  assessed  separately  by  the 
jury,  the  plaintiff  could  remit  so  much 
of  the  amount  of  the  whole  verdict  as 
was  equivalent  to  the  sum  of  the  rents 
thus  found  to  have  been  lost. 

Polluting  Water  of  a  Stream. — In  an 
action  for  damages  for  polluting  the 
water  of  a  stream  which  ran  over  the 
plaintiff's  land,  proof  of  the  diminution 
of  the  rental  value  of  the  land  is  inad- 
missible under  general  allegation  of 
damages,  and  in  order  to  authorize  such 
evidence  there  should  be  an  allegation 
that  the  plaintiff  was  prevented  from 
renting  the  land  by  reason  of  the  in- 
jury to  the  water.  Potter  v.  Froment, 
'47Cal.  165. 

Failure  to  Except  to  Allegation. — In 
Besso  V.  Southworth,  71  Tex.  765, 
where  the  complaint  alleged  that  on  ac- 
count of  the  maintenance  of  a  bawdy- 
house  adjoining  the  plaintiff's  property 
he  had  been  damaged  by  failure  to  rent 
the  same  and  by  depreciation  in  value, 
etc.,  and  stated  the  aggregate  damage 
at  two  thousand  dollars,  it  was  held  that 
where  the  defendant  had  made  no  ex- 
ception to  the  sufficiency  of  the  allega- 
tions, the  loss  of  rent  might  be  recov- 
ered under  the  allegations. 


1.  Stewart  t'.  Baltimore,  etc.,  R.  Co., 
33  W.  Va.  88;  Teagarden  v.  Hetfield, 
II  Ind.  522;  Rothschild  v.  Williamson, 
S3  Ind.  390;  Shaw  v.  Hoffman,  21  Mich. 
ii;8;  Powers  v.  Irish,  23  Mich.  437; 
Solms  V.  Lias,  16  Abb.  Pr.  (N.  Y.  C. 
PI.)  311  ;  R^erson  -'.  Marseillis,  16  N. 
J.  L.  450;  Gamble  v.  MuUin,  74  Iowa 
99;  Gentry  z'.  Richmond,  etc.,  R.  Co., 
38  S.  Car.  284;  Brown  -■.  Chicago,  etc.> 
R.  Co.,  So  Mo.  457;  Gulf,  etc.,  R.  Co. 
-'.  Maetze,  3  Tex.  App.  Civ.  Cas.,  §  633. 

In  an  Action  of  Trespass,  however 
full  and  specific  t.he  declaration  as  to 
the  means  by  which  the  damages 
claimed  were  occasioned,  evidence  of 
damages,  concerning  which  the  dec- 
laration is  silent,  is  inadmissible.  Gil- 
bert -'.  Kennedy,  22  Mich.  117. 

Damage  to  Crops. — In  Carron  f. 
Clark,  14  Mont.  301,  which  was  an  ac- 
tion for  damages  for  destroying  the 
plaintiff's  property,  evidence  of  damage 
to  a  crop,  by  stock  entering  and  destroy- 
ing the  same,  was  inadmissible  wheie 
the  plaintiff  mereh'  alleged  in  his  coni- 
plaint  that  the  defendant  entered  upon 
his  land,  threw  down  his  fences,  and 
exposed  his  crop,  without  stating  tlie 
amount  of  damage,  although  the  com- 
plaint concluded  with  the  prayer  for 
judgmen'  for  five  hundred  dollars  dam- 
ages for  trespass. 

In  an  Action  for  Killing  a  Horse,  evi- 
dence of  expense  in  nursing  and  feeding 
two  colts  is  inadmissible  where  there 
is  no  allegation  of  special  damage 
made  in  the  declaration.  Teagarden 
V.  Hetfield,  11  Ind.  522;  Gamble  v. 
Mullin,  74  Iowa  99. 

Fraud  in  Exchanging  Horses. — In  an 
action  for  damages  for  putting  off  a 
certain  horse  on  the  plaintiff,  in  ex- 
change, where  another  and  more  valua- 
ble horse  had  been  promised,  it  was 
held  that  the  plaintiff  ought  not  to  be 
permitted  to  prove  any  matter  going 
to  show  that  he  had  been  injured  by 
having  a  different  horse  thus  put  upon 
him,  or  that  the  horse  promised  him 
was  more  valuable  than  the  one  he 
got,  where  there  was  no  allegation  as 
to  such  facts  in  the  complaint.  Ryer- 
son  V.  Marseillis,  16  N.J.  L.  450. 

In  an  Action  against  a  Tenant  Holding 
over  under  the  statute,  where  the  com- 
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XI  Damages  for  Breach  of  Contract— 1.  Generally. — Where 
damages  are  sought  to  be  recovered  for  the  breach  of  a  contract, 
it  is  usual  for  the  plaintiff  to  set  out  in  the  declaration  or  com- 
plaint one  or  more  of  the  breaches  claimed,  and  a  demand  of 
damages  therefor.^ 


plainer  only  claims  general  damages 
for  detention  of  the  premises,  evidence 
of  special  damage  to  the  premises  dur- 
ing the  term  is  inadmissible  unless 
specially  pleaded.  Rothschild  v.  Wil- 
liamson, 83  Ind. 390. 

Destruction  of  Wood  upon  Land. — 
Where  the  complainant  claims  dam- 
age for  the  destruction  of  five  hundred 
rails,  some  wood  upon  his  land,  etc.,  he 
will  not  be  permitted  to  prove  general 
damages  done  his  farm,  but  wull  be  con- 
fined to  the  specific  items  of  damage  al- 
leged in  his  complaint.  Stewart  v. 
Baltimore,  etc.,  R.  Co.,  33  W.  Va.  88. 

Pollution  of  Well. — In  an  action  for 
injury  to  real  property  by  allowing  a 
privy  to  overflow,  where  there  was  no 
averment  of  special  damages,  evidence 
that  the  overflow  tainted  a  well  from 
which  the  plaintiff  was  in  the  habit  of 
drawing  water  to  make  beer,  etc.,  was 
inadmissible.  Solms  v.  Lias,  16  Abb. 
Pr.  (N.  Y.  C.  PI.)  311. 

Omission  to  Claim  Rent. — Damages 
not  alleged  or  claimed  in  the  petition 
cannot  be  proved  and  recovered,  and 
so  where  the  plaintiff"  omitted  to  allege 
the  rental  and  claim  the  rental  value  of 
the  property,  it  was  error  to  admit,  over 
the  objections  of  the  appellant,  evi- 
dence to  prove  rental  value.  Gulf, 
etc.,  R.  Co.  V.  Maetze,  2  Tex.  App.  Civ. 
Cas.,  1^  633. 

Overflowing  Land. — Where,  in  an  ac- 
tion for  flooding  the  plaintiff's  land,  the 
complaint  contained  no  allegation  as  to 
the  value  of  the  crops  that  could  have 
been  made  thereon,  it  was  held  that 
they  could  not  be  considered  in  esti- 
mating the  damage.  Gentry  v.  Rich- 
mond, etc.,  R.  Co.,  38  S.  Car.  284,  citing 
Livingston  v.  Exum,  19  S.  Car.  223; 
Sitton  V.  Macdonald,  25  S.  Car.  68; 
Chicago  V.  Huenerbein,  85  111.  594. 

And  so,  in  such  an  action,  where  the 
special  damages  alleged  related  to  loss 
of  crops,  no  recovery  can  be  had  as  to 
injury  to  the  land  itself  where  the  peti- 
tion contained  no  allegation  in  regard 
thereto.  Brown  v.  Chicago,  etc.,  R. 
Co.,  So  Mo.  457. 

Fall  of  Market. — In  an  action  to  re- 
cover damages  for  injury  to  the  plain- 


tiffs' property  by  means  of  a  dam, 
where  the  declaration  stated  that  the 
plaintiffs  were  manufacturers  of  lum- 
ber and  timber  "for  market  at  various 
places  on  Lake  Michigan,"  etc.,  and 
there  was  no  allegation  that  the  lum- 
ber in  question  was  destined  for  any 
particular  market,  or  that  any  particular 
market  was  lost  to  the  plaintiffs,  evi- 
dence of  damage  caused  by  the  fall  of 
the  market  in  Chicago  is  inadmissible. 
Powers  V.  Irish,  23  Mich.  437. 

1.  Engelhardt v.  Batla (Tex.  Civ. App. 
1895),  31  S.  W.  Rep.  324;  Johnson  v. 
Gilmore  (S.  Dak.  1894),  60  N.  W.  Rep. 
1070.  As  to  setting  out  the  breaches 
in  actions  on  contracts,  see  article 
Contracts,  vol.  4,  p.  937  et  seq. 

In  Richardson  v.  Jones,  i  Nev.  405, 
the  court  said  :  "  In  an  action  upon 
such  an  instrument,  the  plaintiff  should 
not  only  prove  the  contract  and  the 
breach  by  defendants,  but  in  addi- 
tion thereto  it  is  necessary  to  establish 
actual  damages  resulting  from  such 
breach,  or  he  can  only  recover  a  mere 
nominal  sum.  In  such  a  case,  if  only 
nominal  damages  can  be  recovered 
where  there  is  no  actual  damage  sus- 
tained, it  follows  that  an  allegation  of 
damage,  or  the  statement  of  facts  from 
which  it  must  be  inferred,  becomes  in- 
dispensably necessary  to  the  sufficiency 
of  a  complaint  where  more  than  mere 
nominal  damages  are  claimed." 

Illustration  of  Rule. — Where  the  al- 
legation of  the  complaint  was  that  by 
reason  of  the  failure  and  neglect  of  de- 
fendant to  run  cars  and  carry  passen- 
gers according  to  contract,  the  plain- 
tiff had  been  damaged  in  the  sum  of 
twenty  thousand  dollars,  this  was  held 
to  be  a  sufficient  allegation  of  general 
damages.  Sunnyside  Land  Co.  x>. 
Willamette  Bridge  R.  Co.,  20  Oregon 
544;  Wisner  v.  Barber,  10  Oregon 
342;      Wilson     V.    Clarke,     20    Minn. 

367- 

So  an  averment  in  a  complaint  that 
the  contract  has  been  violated,  and  the 
plaintiff"  damaged  four  hundred  dollars, 
is  a  sufficient  allegation  of  general  dam- 
ages, and  the  four  hundred  dollars  may 
also  be  recovered  i»nder  the  contract  as 
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2.  Nominal  Damages. — A  general  allegation  in  the  declaration  or 
complaint,  that  by  reason  of  the  breach  of  the  contract  the  plain- 
tiff has  been,  damaged  in  a  gross  sum,  is  a  sufficient  allegation  of 
damage,  as  against  a  demurrer,  since  under  such  an  allegation  the 
plaintiff  would  be  entitled  to  recover  some  amount,  which,  although 


stipulated.  Engelhardt  v.  Batla  (Tex. 
Civ.  App.  1895),  31    S.  W.  Rep.  324. 

In  an  action  for  damages  for  a  failure 
to  deliver  a  quantity  of  cheese,  it  is  un- 
necessary that  the  price  or  value  of 
the  cheese  at  the  time  of  delivery 
should  be  stated  in  the  declaration,  or 
that  the  plaintiff  should  have  resold 
the  same  at  a  profit,  when  the  declara- 
tion sets  forth  the  price  at  which  the 
plaintiff  purchased  and  alleges  his 
damages  to  be  a  certain  amount.  Con- 
over  V.  Manke,  71  Wis.  108. 

A  declaration  which  alleges  a  con- 
tract between  the  parties,  according  to 
which  one  was  to  furnish  a  boiler  upon 
a  certain  day,  and  further  alleges  a 
failure  to  deliver  it,  whereby  the  plain- 
tiff was  damaged,  sets  out  a  good  cause 
of  action.  Casey,  etc.,  Mfg.  Co.  v. 
Dalton  Ice  Co.,  94  Ga.  407. 

IFacts  Insufficient  to  Constitute  a 
Cause  of  Action. — In  an  action  for  dam- 
ages for  refusal  to  receive  and  pay  for 
certain  gold  contracted  for  by  the  de- 
fendants, an  allegation  of  damages  in 
the  complaint  "  that  by  said  refusal  " 
plaintiffs'  assignee  "was  damaged"  so 
many  dollars,  without,  as  a  matter  of 
fact,  showing  how  that  or  any  damage 
arose,  is  insufficient  to  give  the  defend- 
ants notice  of  the  question  to  be  tried, 
and  a  demurrer  to  such  complaint  for 
want  of  sufficient  facts  to  constitute  a 
cause  of  action  is  good.  Thompson  v. 
Gould,  16  Abb.  Pr.  N.  S.  (N.  Y.  Su- 
preme Ct.)  424. 

It  must  Appear  that  Damages  have 
Accrued. — "The  plaintiff  should  not 
only  prove  the  contract  and  the  breach 
by  defendants,  but  in  addition  thereto  it 
is  necessary  to  establish  actual  dam- 
ages resulting  from  such  breach,  or  he 
can  only  recover  a  mere  nominal  sum. 
In  such  a  case,  if  only  nominal  damages 
can  be  recovered  where  there  is  no  ac- 
tual damage  sustained,  it  follows  that  an 
allegation  of  damage,  or  the  statement 
of  facts  from  which  it  must  be  inferred, 
becomes  indispensably  necessary  to 
the  sufficiency  of  a  complaint  where 
more  than  mere  nominal  damages  are 
claimed."  Richardson  v.  Tones,  i  Nev. 
408. 
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Reasonable  Certainty  Required. — 
Damages  to  be  recovered  upon  an  al- 
leged breach  of  contract  must  not  only 
be  averred,  but  must  be  shown  with  rea- 
sonable certainty  and  not  left  to  spec- 
ulation and  conjecture.  Neary  v. 
Bostwick,  2  Hilt.  (N.  Y.)  517. 

Action  against  an  Assignee  in  Bank- 
ruptcy.— Where  a  declaration  against 
an  assignee  in  bankruptcy  set  forth 
facts  constituting  a  breach  of  duty,  and 
alleged  that  the  plaintiffs  (creditors  of 
the  bankrupt)  were  deprived  of  their 
claim  against  the  estate,  etc.,  it  was 
held  that  the  allegation  of  damage  was 
sufficiently  specific  to  admit  evidence 
showing  whether  the  entire  claim  or 
part  of  it  was  lost  because  of  the  facts 
of  which  complaint  was  made.  Russell 
V.  Phelps,  42  Mich.  377. 

Recovery  for  Wrongful  Discharge. — 
In  an  action  by  a  servant  to  recover  dam- 
ages for  a  wrongful  discharge,  he  must 
allege  and  prove  that  he  has  continued 
out  of  employment  after  a  reasonable 
effort  to  obtain  the  same,  and  unless 
the  complaint  contains  such  an  allega- 
tion he  will  be  entitled  to  only  nominal 
damages.     Lewis  v.  Scott,  95  Ky.  484. 

Manner  in  which  Damages  Occurred. 
— A  complaint  that  states  a  contract, 
shows  a  breach,  and  allegos  damages 
resulting  therefrom,  states  a  cause  of 
action  without  showing  in  what  par- 
ticular manner  such  damages  occurred. 
Johnson  v.  Gilmore  (S.  Qak.  1894),  60 
N.  W.  Rep.  1070. 

Under  Indiana  Statute. — In  an  action 
to  recover  damages  upon  a  bond  exe- 
cuted under  the  Indiana  Acts  of  1873,  p. 
151,  §  3,  regulating  the  sale  of  intoxicat- 
ing liquors,  the  plaintiff  must  aver  that 
the  injury  complained  of,  and  the  dam- 
ages sought  to  be  recovered,  resulted 
in  consequence  of  the  sale  of  intoxicat- 
ing liquors.  Schafer  i'.  State,  49  Ind. 
460. 

Failure  to  Allege  Damages. — Where, 
upon  an  action  for  damages  for  breach 
of  contract,  the  complaint  does  not 
allege  that  the  plaintiff  has  sustained 
any  damages,  he  is  not  entitled  to  judg- 
ment for  the  same.  Bohall  -'.  Diller, 
41  Cal.  535. 
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merely  nominal,  will  avoid  the  demurrer.^ 

Liquidated  Damages. — Where,  however,  the  damages  for  the  breach 
of  agreement  are  liquidated,  it  is  not  necessary  for  the  plaintiff  to 
show  in  what  manner  or  to  what  extent  he  has  been  damaged.* 

Present  and  Prospective  Damages. — Where  the  contract  is  entire  and 
the  breach  total,  the  plaintiff  may  recover  his  whole  damage, 
present  and  prospective,  in  one  action.^ 

3.  General  Damages. — The  damages  to  be  recovered  upon  an 
alleged  breach  of  contract  need  not  be  averred,  where  they  are 
the  necessary  result  of  the  breach  complained  of,*  but  a  full 
recovery  may  be  had  under  the  general  allegation  of  damages  in 
the  complaint.^ 


1.  Wilson  V.  Clarke,  20  Minn.  367 ; 
Richter  v.  Mejers,  5  Ind.  App.  33; 
Sunnyside  Land  Co.  v.  Willamette 
Bridge  R.  Co.,  20  Oregon  544. 

For  a  breach  of  contract  an  action 
lies,  although  no  actual  damages  be 
sustained,  and  the  want  of  an  averment 
of  special  damages  cannot  be  reached 
by  demurrer  except  where  the  right  of 
action  depends  upon  a  special  injury 
received.  McCarty  v.  Beach,  10  Cal. 
462,  citing  Marzetti  v.  Williams,  i  B. 
&  Ad.  415,  20  E.  C.  L.  412. 

Special  Damage  Not  Required  to  toe 
Shown. — Special  damages  are  not  re- 
quired to  be  shown  by  a  plaintiff  in 
order  that  he  may  recover  upon  a  con- 
tract; when  he  has  proved  a  breach 
thereof,  he  is  entitled  to  nominal  dam- 
ages. Heichew  xk  Hamilton,  4  Greene 
(Iowa)  317,  61  Am.  Dec.  122;  Adams 
Express  Co.  v.  Egbert,  36  Pa.  St.  360, 
78   Am.   Dec.    3S7. 

Averring  the  Breach  Negatively. — "In 
a  suit  for  a  breach  of  covenant  it  is 
sufficient  to  aver  the  breach  negatively 
in  the  words  of  the  covenant;  but  such 
averment  does  not  necessarily  involve 
the  right  to  recover  more  than  nominal 
damages,  and  would  not  constitute  a 
defense  to  an  action  for  purchase- 
money  beyond  the  amount  of  one  cent." 
Jordan  v.  Blackmore,  20  Ind.  420,  fol- 
lo-iving  Van  Nest  v.  Kellum,  15  Ind. 
264. 

Judgment  of  Nonsuit  where  no  Dam- 
ages are  Shown.  —  In  an  action  for 
breach  of  contract  the  plaintiff  is  en- 
titled to  recover  nominal  damages,  al- 
though no  actual  damages  be  shown, 
and  a  judgment  of  nonsuit  on  the 
ground  that  no  damages  have  been 
shown  is  erroneous.  Hancock  v.  Hub- 
bell,  71  Cal.  537. 

2.  Spicer  v.  Hoop,  51  Ind.  365. 


Where  a  promissory  note  provides 
for  the  payment  of  a  high  rate  of  in- 
terest, if  payment  is  not  promptly 
made  when  due,  the  penalty  thus  pre- 
scribed is  liquidated  damages,  and  is  an 
incident  to  and  follows  the  principal  in 
the  same  manner  as  interest,  and  is  al- 
lowable although  it  is  not  specially 
claimed  in  the  declaration.  Smith  z'. 
Whitaker,  23  111.  367. 

Contract  to  Save  from  Legal  Liability, 
or  a  legal  charge,  or  a  suit,  claim,  or  de- 
mand, prosecuted  or  made  against  the 
party,  gives  a  right  of  action  without 
averment  of  actual  damages.  McGee 
V.  Roen,  4  Abb.  Pr.(N. Y.  Super.Ct.;  10, 

3.  Ennis  v.  Buckeye  Publishing  Co., 
44  Minn.  106,  qtioting  Burrell  v.  New 
York,  etc..  Solar  Salt  Co.,  14  Mich.  34.- 

4.  See  suj>ra,  VI.  Allegation  of  Gen- 
eral Damage. 

5.  Alabama. — Lewis  v.  Paull,  42  Ala. 
136. 

California. — Mitchell  v.  Clarke,  71 
Cal.  167. 

Indiana. — Richter  v.  Meyers,  5  Ind. 
App.  33;  Hadley  v.  Prather,  64  Ind. 
137;  Neal  V.  Shewalter,  5  Ind.  App. 
147;  Lindlej'  v.  Dempsey,  45  Ind.  246. 

Michigan. —  Peters  x>.  Cooper,  95 
Mich.  191. 

Minnesota. — Wilson  v.  Clarke,  20 
Minn.  367;  Ennis  Z".  Buckej-e  Publish- 
ing Co.,  44  Minn.  105. 

Missouri. — Moore  v.  Mountcastle, 
72  Mo.  608. 

Nebraska. — Kingsley  xk  Butterfield, 
3^  Neb.  228;  Riverside  Coal  Co.  v. 
Holmes,  36  Neb.  858. 

Nexv  York. —  Laraway  v.  Perkins, 
10  N.  Y.  372. 

Oregon. — Wisner  v.  Barber,  10  Ore- 
gon 344- 

Texas. — Engelhardt  v.  Batla    (Tex, 
Civ.  App.  189s),  31  S.  W.  Rep.  324. 
39  Volume  V- 


Damages  for  Breach  of  Contract.  DAM  A  GES. 


General  Damages. 


Application  of  the  Rule. — The  question  as  to  what  damages  are  the 
necessary  result  of  a  breach  of  contract,  does  not  admit  of  an  easy 
solution,  and  the  courts  have  not  been  uniform  in  their  require- 
ments in  this  respect.* 

Loss  of  Profits — Expense. — It  seems,  however,  that  loss  of  profits 
which  spring  as  a  direct  result  from  work  done  at  the  contract 
price,  and  which  are  prevented  by  the  wrongful  act  of  the 
defendant,*  and  legitimate   expense  incurred  by  the  plaintiff  in 


Vermont. —  Packard  v.  Slack,  32 
Vt.  9. 

E7igla7id. — Boorman  v.  Nash,  9  B,  & 
C.  14s,  17  E.  C.  L.  344. 

Where  there  is  a  valid  contract  and 
it  has  been  broken,  the  plaintiff  is  en- 
titled to  recover  such  damages  as  nec- 
essarily ensue  from  the  nonperform- 
ance or  breach.  These  are  general 
damages  and  need  not  be  expressly 
detailed  in  the  complaint,  but  are  re- 
coverable under  the  common  conclu- 
sion. Alfaro  V.  Davidson,  40  N.  Y. 
Super.  Ct.  89. 

Executory  Contracts. — In  Hadley  v. 
Prather,  64  Ind.  137,  it  was  held  that 
in  case  of  executory  contracts  such 
damages  as  naturally  result  from  the 
breach  of  the  contract  are  presumed  to 
have  accrued,  and  may  be  recovered 
under  general  allegation  of  damages  in 
the  complaint.  Quoted  in  Richter  v. 
Meyers,  5  Ind.  App.  33. 

Loss  Consisting  of  Depreciation. — In 
an  action  to  recover  damages  for  breach 
of  contract  to  purchase  certain  cattle,  it 
is  unnecessary  to  aver  specifically  in 
the  declaration  the  loss  as  consisting  of 
depreciation,  and  to  set  out  the  fact 
that  the  plaintiff  incurred  expense  in 
keeping  the  cattle  until  resale  was 
made,  since  such  damage  is  the  nat- 
ural result  of  the  breach,  and  there- 
fore need  not  be  specificallj'  set  out. 
Peters  -'.  Cooper,  95  Mich.  191. 

Matters  within  the  Contemplation  of 
the  Parties. — In  Clark  v.  Moore,  3 
Mich.  62,  it  was  said :  "No  damages 
are  ever  recoverable  in  actions  ex  coti- 
tractii,  unless  they  are  shown  by  the 
party  claiming  them  to  be  the  natural 
and  proximate  consequence  of  the 
breach  complained  of.  Of  course  each  of 
the  circumstances  which  concurred  with 
the  breach  in  producing  the  damage, 
and  without  which  it  would  not  have 
happened,  is  a  part  of  its  cause;  and  if 
any  of  these  concurring  circumstances 
are  so  far  out  of  the  ordinary  course  of 
nature,  or  of  human  affairs,  that  they 
cannot  be  fairly  presumed  to  have  been 


contemplated  by  the  parties  at  the  time 
of  making  the  contract,  then  the  dam- 
age is  not  the  natural  result  of  the 
breach,  and  is  therefore  not  recover- 
able." Quoted  in  Michigan  Cent.  R. 
Co.  V.  Burrows,  33  Mich.  12. 

1.  In  Mitchell  v.  Clarke,  71  Cal.  164, 
the  court  said:  "When  reference  is 
made  to  the  terms  of  the  contract 
alone,  there  is  ordinarily  little  difficulty 
in  determining  what  damages  arise 
from  its  breach  in  the  usual  course  of 
things,  and  the,  parties  will  be  pre- 
sumed to  have  contemplated  such  dam- 
ages only.  But  where  it  is  claimed 
the  circumstances  show  that  a  special 
purpose  was  intended  to  be  accom- 
plished by  one  of  the  parties  (a  failure 
to  accomplish  which  by  means  of  the 
contract  would  cause  him  greater  dam- 
age than  would  ordinarily  follow  from 
a  breach  by  the  other  party),  and  such 
purpose  was  known  to  the  other  party, 
the  facts  showing  the  special  purpose 
and  the  knowledge  of  the  other  party 
must  be  averred.  This  rule  has  fre- 
quently been  applied  to  the  breach  of 
a  contract  for  the  sale  of  goods  to  be 
delivered  at  a  certain  time." 

2.  Ennis  v.  Buckeye  Publishing  Co., 
44  Minn.  106;  Burrell  v.  New  York, 
etc.,  Solar  Salt  Co.,  14  Mich.  34;  Wis- 
ner  z>.  Barber,  10  Oregon  342. 

Where  the  Party  la  to  Perform  Labor, 
from  which  a  profit  is  to  spring  as  the 
direct  result  of  the  work  done  at  a 
contract  price,  and  he  is  prevented 
from  earning  this  profit  by  the  wrong- 
ful act  of  the  other  party,  the  loss  of 
this  profit  is  a  direct  and  natural  result 
which  the  law  will  presume  to  follow 
the  breach  of  the  contract;  and  he  is 
entitled  to  recover  it  without  special 
allegations  in  his  declaration.  The  con- 
sideration of  profits  cannot  be  separated 
from  the  circumstances  under  which 
the  work  was  to  be  done ;  and  the 
plaintiff  was  entitled  to  show  whatever 
was  peculiarly  favorable,  and  which 
tended  to  diminish  the  cost  of  com- 
pleting the  contract.     Burrell  v.  New 
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carrying  out  his  part  of  the  contract  may  be  recovered   under 
the  general  allegation  of  damage.^ 

4.  Special  Damages — a.  Generally. — On  the  other  hand,  where 
the  damages  do  not  necessarily  result  from  the  breach  of  the  con- 
tract alleged,^  they  must  be  specially  pleaded  in  order  that  the 
defendant  may  not  be  taken  by  surprise  at  the  trial.^ 


York,   etc.,    Solar  Salt   Co.,  14  Mich. 

Contract  to  Erect  Buildings.  —  In  an 
action  brought  to  recover  damages 
based  upon  a  written  contract  to  erect 
a  certain  building,  it  was  held  that  the 
loss  sustained  included  the  loss  of  prof- 
its which  would  have  been  the  neces- 
sary and  immediate  result  of  the  ful- 
filment of  the  contract,  and  it  was  not 
necessary  that  they  should  be  specially 
stated  in  the  complaint.  Wisner  v. 
Barber,  10  Oregon  342. 

1.  Woodbury  v.  Jones,  44  N.  H.  210; 
Driggs  V.  Dwight,  17  Wend.  (N.  Y.) 
71,  31  Am.  Dec.  283;  Ward  v.  Smith, 
1 1  Price  19;  Moore  v.  Mountcastle,  72 
Mo.  605. 

In  an  Action  for  the  Breach  of  an  En- 
gagement to  Let  Certain  Rooms,  the 
plaintiff  was  permitted  to  show  that 
they  were  taken  for  his  wife  to  be  used 
in  her  business  as  a  milliner,  and  that 
she  had  sustained  a  considerable  loss 
from  the  passing  by  of  a  profitable 
season  of  the  year  for  such  business, 
etc.  The  court  held  that  such  were 
not  special  damages  which  were  re- 
quired to  be  set  out.  Ward  v.  Smith, 
II  Price  19,  quoted  Woodbury  v.  Jones, 
44  N.  H.  210. 

In  An  Action  for  Failure  to  Lease  Prop- 
erty to  the  plaintiff  according  to  agree- 
ment, the  expense  of  moving  the  plain- 
tiff's family  and  furniture  to  the  leased 
premises  was  held  to  be  recoverable 
under  the  general  averment  of  damages, 
and  no  special  allegation  of  such  loss 
was  necessary.  Driggs  v.  Dwight,  17 
Wend.  (N.  Y.)  71,  31  Am.  Dec.  283,  fol- 
loTving  Ward  v.  Smith,  1 1  Price  19,  died 
in  Woodbury  v.   Jones,  44  N.   H.  210. 

Traveling  Expenses. — In  an  action  for 
breach  of  contract  to  go  from  one  state 
to  another  in  work  for  the  defend- 
ant, it  was  held  that  the  plaintiff  might 
recover  for  loss  of  time  and  expense 
incurred  for  traveling,  without  a 
specific  allegation  of  such  damages  in 
his  petition.  Moore  ik  Mountcastle, 
72  Mo.  605. 

2.  See  supra,  VII.  Allegation  of  Spe- 
cial Damage. 


3.  Alabama. — Hooper  7'.  Armstrong, 
69  Ala.  343;  Lewis  v.  Paull,  42  Ala.  136. 

California. — Mitchell  v.  Clarke,  71 
Cal.  163;  Hancock  v.  Hubbell,  71  Cal. 
537;  Prescott  v.  Grady,  91  Cal.  51S; 
Smith  V.  Los  Angeles,  etc.,  R.  Co.,  98 
Cal.  210. 

Illinois. —  Myer'  v.  Davies,  17  111. 
App.  228;  Lukens  v.  Beerniek,  41  111. 
App.  583. 

Itidiana. — Lindley  v.  Dempsey,  45 
Ind.  246. 

Minnesota. — Frohreich  v.  Gammon, 
28  Minn.  476;  Brackett  v.  Edgerton,  14 
Minn.  174. 

Nebraska. — Kingsley  v.  Butterfield, 
35  Neb.  228. 

JVeiv  York. — Parsons  v.  Sutton,  66 
N.  Y.  92,  aj'g  39  N.  Y.  Super.  Ct.  544; 
Bogert  V.  Burkhalter,  2  Barb.  (  N. 
Y.)  525. 

Oregon. — Wisner  v.  Barber,  10  Ore- 
gon 344- 

Vermont. —  Packard  v.  Slack,  32 
Vt.  9. 

England. — Watson  v.  Ambergate, 
etc.,  R.  Co.,  3  Eng.  L.  &  Eq.  497 ;  Ham- 
lin V.  Great  Northern  R.  Co.,  38  Eng. 
L.  &  Eq.  335  ;  Barrow  v.  Arnaud,  8  Q^ 
B.  604,  55  E.  C.  L.  604;  Boorman  x'. 
Nash,  9  B.  &  C.  145,  17  E.  C.  L.  344 ; 
Crouch  V.  Great  Northern  R.  Co.,  11 
Exch.  742. 

In  Mitchell  v.  Clarke,  71  Cal.  164, 
the  court  said :  "  If  special  circum- 
stances existed  entitling  the  purchaser 
to  greater  damages  for  the  defeat  of  a 
special  purpose  known  to  the  contract- 
ing parties  (as,  for  example,  if  the  pur- 
chaser had  already  contracted  to  fur- 
nish the  goods  at  a  profit,  and  they 
could  not  be  obtained  in  the  market), 
such  circumstances  must  be  stated  in 
the  declaration  with  the  facts  which, 
under  the  circumstances,  enhanced  the 
injury."  Quoting  1  Sutherland  on 
Damages  764. 

Only  Approximate  Damages  Recovera- 
ble.— Where,  in  an  action  for  breach  of 
contract,  no  special  damages  are  stated 
in  the  declaration,  the  plaintiff  is  con- 
fined in  his  recovery  to  such  only  as 
naturally  arise  from  the  fact,  and  they 
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Evidence  of  Special  Damages  Excluded  at  the  Trial. — And  in  case  such 
damages  are  not  specially  pleaded,  in  accordance  with  this  rule, 
evidence  in  regard  thereto  will  be  excluded  at  the  trial,  and  the 


cannot  be  recovered  unless  particularly 
stated  in  the  declaration,  and  not  then 
if  they  are  not  approximate.  Arm- 
strong V.  Percy,  5  Wend.   (N.  Y.)  539. 

Actions  for  Breach  of  Warranty.  — 
*'  Special  damages  for  breach  of  war- 
rant^'  must  be  specially  pleaded,  and 
must,  besides,  be  such  as  were  within 
the  contemplation  of  the  parties  as 
the  necessary  result  of  the  breach  of 
warranty,  and  are  rarely  allowable  ex- 
cept in  cases  of  fraud  in  inducing  the 
contract."  Huyett,  etc.,  Mfg.  Co.  v. 
Gray,  iii  N.  Car.  93,  citing  Frohreich 
V.  Gammon,  28  Minn.  476,  which  was 
an  action  for  breach  of  warranty  of  a 
reaping  machine,  where  it  was  held 
that  the  plaintiff  could  not  recover  for 
the  time  and  grain  lost  in  attempting  to 
operate  the  defective  machine. 

Contract  to  Convey  Real  Estate. — In 
an  action  for  breach  of  agreement  to 
convey  real  estate,  special  damages,  not 
implied  by  law  as  the  necessary  conse- 
quences of  the  breach,  cannot  be  re- 
covered unless  averred  in  the  declara- 
tion. Warner  t'.  Bacon,  8  Gray 
(Mass).  397,  69  Am.  Dec.  253. 

Loss  of  Time. — In  actions  for  breach 
of  contract  to  rent  a  farm,  damages 
cannot  be  recovered  for  loss  of  time  in 
hunting  the  place,  where  there  is  no 
allegation  of  special  damages  in  the 
declaration.  Lukens  v.  Beerniek,  41 
111.  App.  5S3. 

And  so,  in  an  action  to  recover  for 
the  nondelivery  of  wheat,  the  loss  and 
damage  resulting  from  sending  a  barge 
from  one  point  to  another  cannot  be 
recovered  if  such  fact  is  not  specially 
pleaded.  Brackett  v.  Edgerton,  14 
Minn.  174. 

Attorney's  Fees. — An  attorney's  fee 
being  in  the  nature  of  special  damage 
authorized  by  the  contract  to  be  re- 
covered in  addition  to  general  dam- 
ages, it  must  be  specially  averred. 
Prescott  -'.  Grady,  gi  Cal.  518. 

Idleness  of  Workmen  on  Account  of 
Breach. — In  Myer  v.  Davies,  17  111. 
App.  230,  which  was  an  action  to  re- 
cover for  breach  of  contract  to  deliver 
certain  building  materials,  the  court 
said:  "The  delay  of  twenty-four  men 
for  three  weeks,  and  the  payment  by 
the  plaintiff  to  those  men  during  that 
delay,  cannot  be   regarded  as  a  neces- 


sary result  of  the  defendant's  breach 
of  contract,  if  a  natural  one ;  so  that 
the  damage  was  special.  And  if  such 
damage  was  recoverable  at  all,  it  was 
indispensable  that  it  should  have  been 
particularly  specified  in  the  declara- 
tion." 

Special  Damage  in  the  Answer. — 
Damages  which  do  not  legally  result 
from  a  breach  of  contract  are  not  recov- 
erable unless  specifically  claimed  and  set 
forth  in  the  declaration  ;  thus,  damages 
sustained  by  a  vendee  of  goods,  by 
reason  of  his  inability  to  comply  with 
the  contract  made  by  him  with  a  third 
party,  do  not  legally  result  from  a 
breach  of  contract  of  his  vendor  to  de- 
liver the  goods  to  him,  and  in  an  action 
by  his  vendor  against  him  cannot  be 
recouped  from  the  plaintiff's  claim, 
unless  such  damages  are  especiallj' 
alleged  and  set  forth'  in  the  answer. 
Cole  V.   Swanston,   i   Cal.  51. 

Insufficient  Allegation  of  Special  Dam- 
age.— An  allegation  in  the  complaint 
that,  by  reasonof  the  negligenceofa  tele- 
graph company  in  forwarding  a  mes- 
sage, the  plaintiffs  were  prevented 
from  buying  a  certain  lot  of  hops,  etc., 
and  that  by  reason  thereof  plaintiffs 
were  damaged  in  a  certain  sum,  was 
held  insufficient  to  show  any  special 
damage,  in  that  such  allegation  did  not 
show  that  the  plaintiffs  suffered  a  loss 
in  not  buying  the  hops  at  the  named 
price,  and  such  complaint  cannot  sup- 
port a  judgment  for  more  than  nominal 
damages.  Acheson  f.  Western  Union 
Tel.  Co.,  96  Cal.  641. 

And  so  where  the  petition  alleged 
that  at  the  time  of  making  said  contract 
with  the  defendants,  they  (the  plain- 
tiffs) notified  them  that  they  were  pur- 
chasing said  cattle  to  fill  a  contract 
with  other  parties,  and  that  any  failure 
on  the  part  of  the  defendants  would 
incur  penalties  and  damages  against 
the  plaintiffs,  and  that  the  contract 
therein  specified  was  made  with  full 
knowledge  of  defendants  that  if  defend  - 
ants  made  default  in  delivering  said 
cattle  plaintiffs  would  incur  great  loss, 
it  was  held  that  the  petition  was  not 
sufficient  specifically  to  warrant  the 
special  damages  therein  sought.  Louis 
T'.  Merchant  (Tex.  App.  1890),  16  S.  W. 
Rep.  538. 
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plaintiff   will   be    confined   to   his   general  damages.^ 

Conditions  and  Penalties. — In  respect  to  contracts  upon  condition, 
and  cases  where  the  law  imposes  a  penalty,  if  it  is  sought  to  re- 
cover such  damages,  they  must  be  claimed  in  the  declaration  or 
complaint  as  special  damage.^ 


1.  Cofield  t;.  4  Clark,  2  Colo.  107; 
Gulf,  etc.,  R.  Co.  V.  McAulay  (Tex. 
Civ.  App.  i8q4),.26  S.  W.  Rep.  475; 
Mitchell  V.  Clarke,  71  Cal.  163;  Han- 
cock V.  liubbell,  71  Cal.  537;  Froh- 
reich  v.  Gammon,  28  Minn.  482;  Rose 
'v.  Perry,  8  Yerg.  (Tenn.)  157; 
Warner  f.  Bacon,  8  Gray  (Mass.)  400, 
citing-  Richardson  v.  Mellish,  2  Bing. 
229,  9  E.  C.  L.  391;  Goslin  v.  Corrj',  7 
M.  &  G.  346,  49  E.  C.  L.  346 ;  Ferrer  v. 
Beale,  1  Ld.  Raym.  692. 

The  plaintiff  must  state  in  his  decla- 
ration the  damages  arising  from  the 
breach  of  contract  specially'  and  cir- 
cumstantially, except  where  the  dain- 
ages  may  be  presumed  necessarily  to 
result  from  the  breach;  otherwise,  the 
defendant  would  not  be  apprised  of  the 
facts  intended  to  be  proved,  and  there- 
fore the  plaintift"  is  not  permitted  to 
introduce  proof  of  facts  which  he  has 
not  alleged  to  exist.  Rose  v.  Perry,  8 
Yerg.  (Tenn.)  157. 

Damages  from  Fall  of  Market. — In  an 
action  for  injury,  the  actual  cause 
being  delay  in  shipment,  where  the 
petition  does  not  contain  any  allega- 
tion as  to  damages  resulting  from  the 
fall  of  the  market,  the  admission  of 
such  evidence  is  erroneous.  Gulf,  etc., 
,  R.  Co.  V.  McAulay  (Tex.  Civ.  App. 
1894),  26  S.  W.  Rep.  475. 

And  so  it  was  held,  in  an  action  for 
damages  for  failure  to  delivercattle  pur- 
suant to  contract,  that  evidence  of  the 
value  of  such  cattle  in  a  foreign  market 
could  not  be  received  on  the  question 
of  damages,  unless  the  declaration  con- 
tained an  averment  that  the  cattle  were 
bought  for  such  market.  Cofield  v. 
Clark,  2  Colo.  107. 

Loss  on  Account  of  Legal  Proceedings. 
— In  an  action  for  damages  for  breach 
of  contract,  evidence  that  a  creditor 
brought  an  action  against  the  plaintiff 
for  the  money  due,  and  that  his  prop- 
erty was  attached  and  sold  at  a  sacrifice, 
is  inadmissible  where  there  is  no  aver- 
ment in  the  complaint  of  such  special 
circumstances.  Mitchell  v.  Clarke,  71 
Cal.  163. 

In  an  action  for  breach  of  covenant, 
where  the  complaint  alleged  that  the 
defendant    had    failed     to    allow     the 


plaintiff  to  redeem  a  certain  tract  of 
land  according  to  contract,  and  had 
transferred  title  therefor  to  a  third  party 
who  had  brought  action  against  the 
plaintiff"  to  quiet  his  title,  it  was  held 
that  evidence  of  the  value  of  the  rent 
of  the  land  and  expenses  of  the  plain- 
tiff in  said  action  was  inadmissible  in 
the  absence  of  any  allegation  of  special 
damage.     Hancock  v.  Hubbell,  71  Cal. 

537- 

Loss  of  Crops. — Where  the  action  was 
the  ordinary  one  for  the  breach  of 
warranty,  no  fraud  being  set  up  and  no 
special  circumstances  being  alleged  to 
charge  any  greater  damages  than  the 
general  rule,  it  was  held  that  evidence 
introduced  for  the  purpose  of  showing 
the  loss  of  the  plaintiff's  crop  and 
other  special  damages  resulting  from 
the  falsity  of  the  warranty  was  inad- 
missible. Frohreich  v.  Gammon,  28 
Minn.  482. 

Loss  of  Profits. — In  Waters  v.  Tow- 
ers, 20  Eng.  L.  &  Eq.  410,  the  action 
was  for  breach  of  contract  for  the  non- 
delivery of  certain  machitjery  within  a 
reasonable  time ;  and  special  damages 
were  laid  that  the  plaintiffs  had  been 
prevented  from  completing  their  con- 
tract with  a  third  person,  whereby  they 
had  lost  the  profits  which  they  would 
have  made  had  they  completed  it.  Evi- 
dence as  to  this  last  contract  was 
admitted,  and  of  the  advantage  to  the 
plaintiff  from  its  performance.  It  was 
lield  that  the  evidence  as  to  the  profifs 
was  properly  admitted ;  and  that  the 
jury  might  assess  damages  to  theamount 
of  them,  though  they  were  not  bound 
to  do  so;  and  the  court  said:  "If  rea- 
sonable evidence  is  given  that  the 
amount  of  profits  would  have  been 
made  if  the  defendant  had  performed 
his  contract,  the  damages  may  be 
assessed  accordingly."  Quoted  in  Sim- 
mons V.  Brown,  5  R.  I.  303. 

2.  Damages  Given  as  a  Penalty.  — 
Damages,  costs  and  expenses,  when 
given  as  a  penalty  against  the  party  for 
the  nonperformance  of  a  contract, 
mean  the  necessary  and  approximate 
damages  resulting  irom  such  nonper- 
formance, and  not  some  remote,  acci- 
dental or  special  injury  to  the  party  to 
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'  b.  In  Equity. — Special  damages  must  be  specially  pleaded  in 
equity  as  well  as  at  law,  hence  the  rule  as  laid  down  is  necessarily 
applicable  to  a  cross  bill  in  equity  claiming  such  damages  as  a  set- 
off against  the  demand  sought  to  be  enforced  in  the  original  bill.* 

5.  Remote  and  Speculative  Damages. — If  the  damages  claimed  are 
of  the  class  called  speculative,  or  otherwise  are  too  remote,  even 
special  allegations  in  the  declaration  will  not  warrant  their 
recovery.^ 

6.  Damages  for  Breach  of  Contract  to  Marry — a.  Generally. — 
In  actions  for  damages  for  breach  of  contract  to  marry^  while  the 
action  is  in  form  upon  contract,  the  damages  are  recoverable  by 
principles  which  apply  to  actions  of  personal  tort.^ 

b.  General  Damages, — The  rule,  however,  remains  the  same  as 
in  other  actions,  that  under  the  general  allegation  of  damage  only 
such  damages  can  be  recovered  as  can  fairly  be  construed  to  arise 
from  the  breach  itself.* 

c.  Special  Damages. — On  the  other  hand,  special  damages 
must  be  specially  pleaded,^  and  unless  some  special  damage  is 


whom  the  right  of  action  accrues,  and 
wherever  such  damages  are  recovered 
it  must  be  on  a  distinct  and  definite 
statement  in  the  complaint.  Low  v. 
Archer,  12  N.  Y.  277.  See  also  Smith 
V,  Whitaker,  23  111.  367. 

In  Wilson  v.  Dean,  10  Iowa  432,  it 
was  held  that  in  an  action  upon  an 
agreement  to  pay  a  certain  sum  of 
money  upon  a  certain  day,  and  more 
than  legal  interest  afterwards- by  way  of 
penalty,  the  penalty  for  failure  to  pay 
the  note  at  maturity  could  be  recovered 
only  as  special  damages,  which  should 
have  been  claimed.  See  also  Gower  v. 
Carter,  3  Iowa  244. 

Penalty  as  Measiire  of  Damages.  — 
This  rule  does  not  apply,  however, 
where  the  parties  fix  or  agree  upon  a 
penalty  as  the  measure  of  damages,  in 
the  contract  itself.  Smith  v.  \Vhitaker, 
23  111.367. 

1.  Hooper  v.  Armstrong,  69  Ala. 
343.  See  ante,  articles  Cross  Bills; 
Cross  Complaints. 

2.  Pollock  V.  Gantt,  69  Ala.  373 ; 
Johnson  v.  Mathews,  5  Kan.  118. 

The  plaintiffs  in  their  petition  alleged 
that  the  defendant  contracted  to  trans- 
port a  brick-machine  for  them  from 
Kansas  City  to  Fort  Scott,  without  de- 
lay, which  he  neglected  and  refused  to 
do,  but  they  did  not  allege  or  attempt 
to  prove  on  the  trial  that  the  defend- 
ant, at  the  time  of  making  the  contract, 
had  any  knowledge  of  what  the  plain- 
tiffs wanted  to  do  with  the  machine,  or 
that  they  intended  or  expected  to  have 


any  hired  hands  to  run  the  machine. 
It  was  held  that  there  was  no  error  in 
excluding  all  evidence  tending  to  show 
that  the  plaintiff  had  a  large  number 
of  hands  in  their  employ,  who  were 
idle  on  account  of  not  getting  the 
machine  at  the  time  it  should  have 
been  delivered.  Johnson  v.  Mathews, 
5  Kan.  118. 

3.  Goddard  v.  Westcott,  82  Mich. 
187 ;  Thorn  v.  Knapp,  42  N.  Y.  474, 
I  Am.  Rep.  561 ;  White  v.  Thomas,  12 
Ohio  St.  312;  Sherman  v.  Rawson,  102 
Mass.  395. 

4.  In  an  action  for  breach  of 
promise  to  marrj',  where  the  court 
charged  tlie  jury  that  the  plaintiff  was 
entitled  to  recover  damages  for  loss  of 
time  or  any  expense  she  might  have 
been  put  to  in  making  preparations, 
for  mental  suffering  which  might  have 
been  occasioned  by  the  breaking  off  of 
the  contract,  for  injury  to  her  health, 
for  loss  of  a  permanent  home  and 
worldly  advantages,  etc.,  it  was  held 
that  the  charge  did  not  permit  recovery 
of  any  damages  which  could  be  deemed 
special,  or  which  were  not  recoverable 
under  general  declaration  in  the  usual 
form.  Goddard  v.  Westcott,  82  Mich. 
188. 

Loss  of  Time — Expense. — In  Smith  v. 
Sherman,  4  Cush.  (Mass.)  408,  it  was 
held  that  loss  of  time  and  expense  in- 
curred in  preparing  for  the  marriage, 
were  grounds  of  damage  incidental  to 
the  breach  of  contract. 

5.  Goddard   v.   Westcott,   82    Mich. 
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alleged  the  action  will  not  survive.* 

Seduction  under  Promise  of  Marriage.  —  There  is  some  conflict  of 
authority  as  to  whether  seduction  committed  under  promise  of 
marriage  is  admissible  in  evidence  to  aggravate  the  damages  for 
the  breach  of  such  promise.^  It  seems,  however,  that  where  the 
fact  of  seduction  is  relied  upon  in  aggravation  of  damages,  it 
should  be  set  out  in  the  complaint.^ 

Exemplary  Damages. — In  an  action  for  breach  of  contract  to  marry, 
exemplary  damages  need  not  be  specially  pleaded,  but  such  dam- 
ages may  be  recovered  as  a  part  of  the  general  damages  in  a 
proper  case ;  still,  it  must  appear  that  there  has  been  something 
more  than  a  refusal,  without  sufficient  legal  excuse  to  carry  out 
the  contract,  before  exemplary  damages  can  be  recovered.* 

XII.  Nuisances. — It  is  a  well-recognized  rule  of  law  that  a 
private  person  has  no  right  of  action  on  account  of  a  public  nui- 
sance, unless  he  can  show  some  damage  peculiar  to  himself,  and 
not  common  to  the  public  at  large. ^  It  follows,  therefore,  that 
in  an  action  based  on  a  public  nuisance,  the  plaintifT  must  set  out 
such  special  damage  in  his  declaration  or  complaint.^ 


187;  Gates  V.  McKinney,  48  Ind.  566; 
Felger  -'.  Etzell,  75  Ind.  417;  Lindley 
V.  Dempsev,  45  Ind.  246 ;  Leavitt  v. 
Cutler,  37  Wis.  46,  folloxving  Klopfer 
V.  Bromme,26  Wis. 372;  Burks  f.  Shain, 
2  Bibb  (Kj.)  341.  See  also  Fidler  v. 
McKinley,  2i  111.  30S,  criticising  Paul 
V.  Frazier,  3  Mass.  71.  See  article 
Breach  of  Promise  of  Marriage, 
vol.  3,  p.  689. 

In  Wilds  V:  Bogan,  57  Ind.  453, 
where  the  birth  of  a  bastard  child  was 
alleged  in  aggravation  of  the  damages, 
an  instruction  that  the  jury  might,  in 
assessing  the  plaintiff's  damage,  take 
into  consideration  her  pain  and  humil- 
iation in  giving  birth  to  the  child,  but 
not  the  care  and  cost  of  maintaining  it, 
was  held  proper, 

1.  Stebbins  v.  Palmer,  i  Pick. 
(Mass.)  71;  Smith  v.  Sherman,  4  Cush. 
(Mass.)  408.  See  article  Breach  of 
Promise  of  Marriage,  vol.3,  p.  689. 

2.  Hattin  v.  Chapman,  46  Conn.  607; 
Tubbs  V.  Van^Kleek,  12  111.  446;  Bur- 
nett V.  Simpkins,  24  111.  264;  King 
t'.  Kersey,  2  Ind.  402;  Coil  v.  W^allace, 
24  N.J.  L.  2gi;  Kniffint-.  McConnell,30 
N.  Y.  285;  Southard  t'.Rexford,  6  Cow. 
(N.  Y.)  254;  Weaver  x'.  Bachert,  2  Pa. 
St.  80;  Paul  iy.  Frazier,  3  Mass.  72; 
Green  v.  Spencer,  3  Mo.  318 ;  Williams 
V.  Hollingsworth,  6   Baxt.  (Tenn.)    15. 

3.  Cates  v.  McKinney,  48  Ind.  566; 
Felger  v.  Etzell,  75  Ind.'4i7;  Burks  v. 
Shain,   2   Bibb  (Ky.)   341;  Leavitt   v. 


Cutler,  37  Wis.  46,  folio-wing  Klopfer 
V.  Bromme,  26  Wis.  372.  See  article 
Breach  of  Promise  of  Marriage, 
vol.  3,  p.  688. 

In  Klopfer  v.  Bromme,  26  "Wis.  376, 
the  court  said:  "There  is  surely  rea- 
son for  saying  that  such  matters  in 
aggravation  of  the  damages  ought  to 
be  stated  in  the  complaint,  so  that  the 
defendant  may  be  apprised  that  they 
will  be  relied  upon  Tor  that  purpose 
and  therefore  may  be  prepared  to  meet 
them." 

Contra. — In  Williams  v.  Hollings- 
worth, 6  Baxt.  (Tenn.)  15,  it  was  in- 
sisted that  the  court  erred  in  permitting 
evidence  of  seduction,  as  well  as  of 
breach  of  promise  of  marriage,  as  the 
declaration  contained  no  averment  of 
seduction,  but  only  of  a  breach  of  mar- 
riage contract.  The  court  held  that  if 
the  defendant  resorted  to  a  marriage 
contract  as  a  means  of  seduction,  then 
proof  of  a  seduction  so  procured  would 
be  competent  in  aggravation  of  dam- 
ages. 

4.  Goddard  v.  Westcott,  82  Mich. 
188. 

6.  See  article  Nuisances,  Am.  k. 
Eng.  Ency.  Law. 

6.  Hart't'.  Ivans,  8  Pa.  St.  21;  Car- 
penter V.  Mann,  17  Wis.  155  ;  Lewiston 
Turnpike  Co.  v.  Shasta,  etc.,  Wagon 
Road  Co.,  41  Cal.  562 ;  Bogert  v. 
Burkhalter,  2  Barb.  (N.  Y.)  525.  Com- 
pare  Troy  v.  Cheshire   R.  Co!,  23   N. 
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XIII.  Actions  for  Personal  Injuries  i—l.  Generally. — Where 
damages  are  sought  to  be  recovered  in  actions  for  personal  inju- 
ries, it  is  generally  sufficient  to  set  out  the  injuries  complainea  of, 
and  a  claim  of  damage  for  the  same.* 

Describing  Injuries. — It  is  not  necessary  in  such  actions  that  the 
petition  should  undertake  to  give  a  specific  catalogue  of  the  plain- 
tifT's  injuries.*     It  is  enough  that  the  declaration  shows  the  injury 


H.  83.  See  also  article  Nuisances,  in 
this  work. 

In  Farrelly  v.  Cincinnati,  2  Disney 
(Ohio)  519,  the  court  said  :  "In  ordi- 
nary actions  under  the  code,  no  specific 
statement  of  damages  sustained  by  the 
plaintifT  is  necessary.  The  statement 
of  facts  constituting  the  cause  of  ac- 
tion (Code,  §  85)  is  not  generally 
required  to  embrace  the  details  of  dam- 
ages. But  in  actions  for  losses  sustained 
by  public  nuisances  the  rule  is  different. 
For  here  the  gist  of  the  action  lies  in 
the  fact  that  the  plaintiff  has  sustained 
special  damage,  different  in  kind  from 
that  common  to  the  public.  Lansing  v. 
Smith,  8  Cow.  (N.  Y.)  146;  Squier --. 
Gould,  14  Wend.  (N.  Y.)  159.  Unless 
such  damage  is  shown,  there  is  no 
'cause  of  action,'  and  its  existence  is 
one  of  the  'facts  constituting  the  cause 
of  action.'  And,  without  a  sufficient 
statement  of  such  damage,  a  demurrer  is 
well  taken  to  a  petition  in  such  action." 

Distinct  Injuries — Where  a  complaint 
alleges  that  a  nuisance  had  caused 
several  distinct  injuries  to  the  plaintiff, 
the  amount  of  damages  caused  by  each 
injury  should  be  averred,  otherwise  the 
complaint  will  be  ambiguous  and  un- 
certain. Grandona  v.  Lovdal,  70  Cal. 
161. 

Failure  to  Allege  Special  Injury — 
Aider  by  Verdict. — In  Platte,  etc..  Ditch 
Co.  V.  Anderson,  8  Colo.  131,  it  was 
held  that  an  omission  to  aver  special 
damage  in  a  private  action  for  a  public 
nuisance  was  not  cured  by  the  verdict. 
See,  however,  Hall  v.  Kitson,  3  Pin. 
(Wis.)  296,  4  Chand.  (Wis.)  20,  where 
it  was  held  that,  although  the  declara- 
tion failed  to  set  out  a  special  injury  to 
the  plaintiff,  yet  where  it  alleged  in 
general  terms  that  he  had  been  dam- 
nified the  want  of  an  averment  of  spe- 
cial injury  was  cured  by  the  verdict. 

1.  As  to  actions  by  passengers 
against  carriers,  see  article  Passen- 
gers. 

As  to  actions  by  employees  against 
emploN'ers,  see  article  Master  and 
Servant. 


As  to  actions  for  negligence  gen- 
erally, see  article  Negligence. 

As  to  actions  for  death,  see  article 
Death  by  Wrongful  Act. 

2.  See  Kennon  v.  Gthner,  4  Mont. 
433;  Stevenson  t<.  Morris,  37  Ohio  St. 
iS;  Cleveland  v.  New  Jersey  Steam- 
Boat  Co.  (Supreme  Ct.),  7  N.  Y. 
Supp.  28. 

Where  the  damages  are  directly  con- 
nected with,  and  incident  to.  the 
injury-,  the  general  allegation  that  the 
party  suing  has  been  injured  by  reason 
of  the  wrongful  act  of  the  defendant, 
stating  how,  when  and  where  the 
injurj'  occurred,  is  all  that  is  necessary 
in  order  to  permit  proof  of  such 
injuries  ;  w-here,  however,  special  dam- 
ages are  claimed,  as  for  loss  of  services, 
medical  bills,  etc.,  in  order  to  permit 
the  introduction  of  evidence  relating 
thereto,  it  must  be  alleged  in  the  peti- 
tion. Coontz  V.  Missouri  Pac.  R.  Co., 
115  Mo.  669.  It  was  held  in  the  case 
of  Pinney  v.  Berry,  61  Mo.  366,  that 
"it  might  be  sufficient  to  specify  the 
main  fact;  but,  if  it  is  attempted  to 
specify  particularly  the  injuries  result- 
ing from  the  principal  one,  all  that  are 
designed  to  be  proved  should  be  stated." 
Quoted  in  Coontz  v.  Missouri  Pac.  R. 
Co.,  115  Mo.  660. 

Expenses. — In  an  action  for  damages 
for  personal  injuries,  an  allegation  in  the 
complaint  that  the  plaintiff  was  "forced 
and  obliged  to  pay,  lay  out,  and  ex- 
pend," etc.,  is  equivalent  to  alleging 
that  she  did  pay,  lay  out,  and  expend. 
Parker  -'.  Burgess,  64  Vt.  447. 

Allegation  of  Sum  in  Gross. — In  an 
action  to  recover  damages  for  personal 
injuries  caused  by  defendant's  negli- 
gence, plaintiff  cannot  be  required  to 
state  the  amount  of  each  specific  item 
of  damage,  such  as  pain,  loss  of  time, 
medical  expenses,  etc.;  an  allegation  of 
a  sum  in  gross  is  sufficient.  M alloy  v. 
Gay,  10  Pa.  Co.  Ct.  Rep.  109. 

3.  Gulf,  etc.,  R.  Co.  V.  McManne- 
witz,  70  Tex.  73. 

Thus,  under  an  allegation  in  the 
declaration  in  an  action  for  negligence. 
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complained  of  without  describing  it  in  all  its  seriousness,  and 
a  recovery  should  be  had  in  proportion  to  the  extent  of  the 
injury.  1 

Effect  or  Eesult  of  Injury. — Nor  do  the  rules  of  pleading  require  that 
every  effect  or  result  following  the  infliction  of  particular  injuries 
shall  be  set  forth  in  the  declaration  in  order  to  recover  therefor, 
since  such  a  course  would,  in  effect,  require  the  pleading  of  the 
entire  evidence.^ 


where  it  was  alleged  that  the  plaintiff 
was  greatly  injured  in  her  spine, 
stomach,  etc.,  evidence  of  urinary 
trouble  was  held  admissible  as  show- 
ing spinal  injury.  Finn  v.  Adrian,  93 
Mich.  504. 

Secondary  Injuries. — Where  the  dec- 
laration in  an  action  for  personal  in- 
juries alleged  that  the  plaintiff's  body 
was  injured  by  dislocation,  straining, 
injuries  of  muscles,  nerves,  etc.,  evi- 
dence of  secondary  injuries  resulting 
therefrom  is  admissible,  although  there 
was  no  special  allegation  in  regard 
thereto  in  the  declaration.  Williams  v. 
Cle\eland,  etc.,  R.  Co.,  102  Mich.  537. 

Difference  where  General  and  where 
Special  Damages  are  Claimed. — It  is  not 
necessary  that  injuries  received  by  the 
plaintiff  should  be  particularly  de- 
scribed in  the  declaration  ;  it  is  enough 
to  show  that  the  plaintiff  received  a 
bodily  injury.  This  is  a  rule  where  only 
general  damages  are  claimed.  Where 
special  damages  are  claimed  it  is  differ- 
ent ;  for  instance,  if  the  plaintiff  were  en- 
gaged in  any  business  requiring  specifi- 
cally the  use  of  a  limb,  and  the  injury 
deprived  him  of  its  use  in  that  business, 
then  the  injury  to  that  limb  should  be 
specifically  stated,  as  to  its  resulting 
consequences  in  the  particular  case, 
which  would  be  the  loss  of  business. 
Yeager  v.  Bluefield  (W.  Va.  1895),  21 
S.  E.  Rep.  71:2.  See  also  San  Antonio 
St.  R.  Co.'^  V.  Muth,  7  Tex.  Civ. 
App.  443. 

,  1.  Chicago  V.  Sheehan,  113  111.  658; 
Chicago  City  R.  Co.  v,  Hastings,  136 
111.  251. 

2.  Chicago,  etc.,  R.  Co.  v.  Sullivan 
(111.  1888),  17  N.  E.  Rep.  462. 

In  Johnson  v.  McKee,  27  Mich.  472, 
Campbell,  C.  J.,  said:  "  When  the  de- 
fendant was  informed  that  damages 
were  sought  for  sickness  and  disorder, 
and  their  attendant  expenses,  as  well  as 
for  wounds  and  bruises,  he  was  bound 
to  accept  evidence  of  any  sickness,  the 
origin  or  aggravation  of  which  could 
be    traced  to  the   act   complained  of." 


Quoted  in  Ohio,  etc.,  R.  Co.  v.  Hecht, 
ii^Ind.  443;    Keyser  t;.  Chicago,  etc., 
R.  Co.,  66  Mich.  390. 
Particular  Kind  of  Sickness   Caused. 

— An  allegation  that  plaintiff,  by  rea- 
son of  personal  injuries,  has  been  and 
is  sick,  lame  and  sore,  and  unfitted  for 
manual  labor,  and  has  suffered  great 
pain  of  body  and  mind,  is  sufficient  to 
admit  evidence  that  the  injury  caused 
nervous  prostration,  spinal  irritation, 
and  torpidity  of  the  liver,  and  is  suffi- 
cient to  apprise  defendant  of  what 
plaintiff  may  be  expected  to  prove. 
Babcock  v.  St.  Paul,  etc.,  R.  Co.,  36 
Minn.  147. 

In  an  action  for  personal  injuries  the 
petition  alleged  that  the  plainlifl"  was 
"  injured  in  his  spine,  chest,  head,  and 
limbs."  It  was  held  that  such  allega- 
tion was  sufficiently  comprehensive  to 
embrace  heart  disease,  and  aneurism  of 
the  blood  vessels  situated  in  the  chest. 
Gulf,  etc.,  R.  Co.  V.  McMannewitz,  70 
Tex.  73. 

Nature  and  Extent  of  Injuries. — In  an 
action  against  a  railroad  companj-  for 
personal  injuries,  under  an  allegation 
in  the  complaint  that  the  plaintiff  had 
suffered  great  pain,  and  had  been  in- 
capacitated from  performing  work, 
etc.,  it  was  held  that  such  allegation 
was  sufficient  to  authorize  the  introduc- 
tion of  evidence  as  to  the  nature  and 
extent  of  the  injuries,  and  their  imme- 
diate results.  Belcher  v.  Manhattan 
R.  Co.  (Supreme  Ct.),  i  N.  Y.  Supp. 
349,  citiriif  Ehrgott  v.  New  York,  96 
N.  Y.  275. 

Aggravation  of  Existing  Disease. — In 
Wilkinson  v.  De-troit  Steel,  etc..  Works, 
73  Mich.  405,  the  court  said:  "While 
aggravation  of  an  existing  disease  or 
ailment  may  be  shown  in  evidence, 
and  damages  recovered  therefor  in 
cases  where  the  declaration  is  so 
framed  as  to  admit  of  such  proof,  yet 
if  the  plaintiff  frames  his  declaration 
on  the  theory  that  the  particular  ail- 
ment complained  of  was  produced  by 
the  act  alleged,  and  was  the  direct 
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2.  General  Damages. — Under  the  general  allegation  of  damage  in 
the  petition,  the  plaintiff  may  recover  for  all  the  injuries  which 
necessarily  resulted  from  the  act  complained  of,  and  it  is  needless 
to  specify  them.^ 


result  of  it,  and  the  plaintiffs  proofs  are 
produced  upon  that  theory,  and  are  re- 
pugnant to  the  theory  of  an  aggrava- 
tion of  an  existing  infirmity,  the  de- 
fendant is  entitled  to  have  the  plain- 
tiff confined  in  his  recovery  to  the 
scope  of  his  allegation  and  proof.  This 
was  so  held  in  Thurstin  v.  Luce,  ^i 
Mich.  292."  See  also  Fuller  v.  Jackson, 
92  Mich.  197. 

In  a  complaint  alleging  that  the 
plaintiff  suffered  great  pain  and 
anguish,  became  sick,  sore,  and  lame, 
etc.,  and  received  permanent  injury 
which  would  lame  him  for  life,  it  was 
held,  that  under  such  an  allegation,  evi- 
dence as  to  Bright's  disease,  brought 
on  by  the  injurj',  was  admissible.  Ohio, 
etc.,  R.  Co.  V.  Hecht,  115  Ind.  443. 

Damages  Too  Remote. — In  an  action 
for  assault  and  battery  the  plaintiff 
oannot  be  allowed,  for  the  purpose  of 
showing  special  damages,  to  prove  that 
by  reason  thereof  he  has  lost  an  ap- 
pointment to  office,  although  the  decla- 
ration contain  averments  as  to  that  fact; 
such  damages  being  too  remote  in 
their  character.  Brown  f.  Cummings, 
7  Allen  (Mass.)  507. 

In  Moore  v.  Adam,  2  Chit.  Rep.  igS, 
18  E.  C.  L.  304,  which  was  an  action  for 
assault  and  battery  with  an  allegation 
of  special  damage,  the  plaintiff  offered 
to  prove  that  in  consequence  of  the 
blows  given  him  by  the  defendant,  he 
had  been  driven  from  Alicamp,  where 
he  had  before  carried  on  trade  as  a 
merchant.  But  this  was  held  to  be  too 
remote.  Quoted  in  Brown  v.  Cum- 
mings,  7  Allen  (Mass.)  507. 

1.  Alabama. — Dowdall  v.  King,  97 
Ala.  635.      , 

Cofinecficut. — Taylor  v.  Monroe,  43 
Conn.  36. 

Illinois. — Chicago  v.  McLean,  13-5 
111.  148. 

Missouri. — O'Leary  v.  Rowan,  31 
Mo.  117;  Coontz  V.  Missouri  Pac.  R. 
Co.,  115  Mo.  669;  Brown  v.  Hannibal, 
etc.,  R.  Co.,  99  Mo.  310. 

Netv  Tork.—Gnmh  t'.Twentv-Third 
St.  R.  Co.,  114  N.  Y.414;  Tobin  v. 
Fairport  (Monroe  County  Circuit  Ct.), 
12  N.  Y.  Supp.  224. 

Pennsylvania. — Hawes  v.  O'Reilly, 
126  Pa.  St.  440. 


Texas. — San  Antonio,  etc.,  R.  Co.  v. 
Gwynn,  4  Tex.  App.  Civ.  Cas.,  §  218. 
Vermont. — Parker  v.  Burgess,  64  Vt. 
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Washtngt07i. — Robinson  v.  Marino, 
3  Wash.  434. 

Thus  a  declaration  stated  the  circum- 
stances of  the  injury,  and  that  plain- 
tiff's arms  and  limbs  were  broken,  and 
then  alleged  that  plaintiff  "  remained 
from  that  time  in  a  sick,  sore,  wounded, 
bruised  and  injured  condition,  so  that 
he  is  maimed  and  injured  for  life."  It 
was  held  that  this  sufficiently  set  out 
that  plaintiff  sought  damages  for  sick- 
ness and  disorder,  and  their  attendant 
expenses,  and  that  evidence  was  prop- 
erly admitted  of  the  fact  that  plaintiff 
was,  after  the  accident,  subject  to  con- 
vulsions, fits,  etc.,  and  was  injured  as 
to  his  mind.  Keyser  v.  Chicago,  etc., 
R.  Co.,  66  Mich.  390,  31  Am.  &  Eng. 
R.  Cas.  -ify^^follo-ving  Johnson  v.  Mc- 
Kee,  27  Mich.  472. 

And  where,  in  an  action  for  personal 
injuries,  the  complaint  charged  that  the 
plaintiff  was  grievously  bruised,  hurt 
and  injured  (internally  and  externally), 
it  was  held  under  these  general  allega- 
tions that  the  plaintiff  was  entitled  to 
prove  any  injuries  which  he  received 
and  which  were  the  natural  conse- 
quence of  the  wrongful  act.  Elkhart 
r).  Ritter,  66  Ind.  141;  Ohio,  etc.,  R. 
Co.  V.  Selby,  47  Ind.  471 ;  Ohio,  etc., 
R.  Co.  V.  Hecht,  115  Ind.  443. 

Loss  of  Procreative  Poirer. — In  an 
action  for  personal  injury,  evidence 
that  the  plaintiff  had  lost  the  power 
to  beget  children  in  consequence  of 
his  injuries,  is  admissible  although  the 
declaration  does  not  specify  such  loss 
as  one  of  the  results  of  the  wound. 
Denver,  etc.,  R.  Co.  f.  Harris,  122  U. 
S.  608. 

Miscarriage. —  Under  an  allegation 
in  the  complaint  that  the  body  and 
limbs  of  the  plaintiff  were  greatly  hurt, 
bruised,  that  the  plaintiff  suffered  great 
bodily  injury,  and  was  made  sick,  sore, 
lame,  etc.,  and  the  plaintiff  is  informed 
and  believes  that  said  injuries  are  per- 
manent, it  was  held  that,  under  such 
allegation,  evidence  as  to  the  miscar- 
riage of  the  plaintiff  in  consequence  of 
the  injuries  was  admissible.     Tobin  v. 


748 


Volume  V, 


Actions  for  Personal  Injuries.       DAMAGES. 


General  Damages. 


Assault  and  Battery. — Thus  under  a  complaint  of  assault  and  bat- 
tery, demanding  general  damages  only,  all  the  attending  facts  and 
circumstances  which  accompany  and  give  character  to  the  assault 
may  be  given  in  evidence  to  enhance  the  damages.* 

Future  Effect  of  Injuries. — So  damages  for  the  future  and  perma- 
nent effect  of  injuries,  necessarily  resulting  to  the  plaintiff,  are 
recoverable  under  the  general  ad  damnum,  clause,  and  need  not  be 
specially  alleged.* 


Fairport  (Monroe  County  Circuit  Ct.), 
12  N.  Y.  Supp.  224. 

Loss  of  Marriage. — In  an  action  for 
personal  injuries,  the  complaint  alleg- 
ing that  the  plaintiff  was  bruised,  hurt 
and  wounded,  that  divers  bones  of  her 
body  were  broken,  and  that  she  was 
grievously  wounded  internally  and  be- 
came sick,  sore,  lame,  etc.,  and  that  the 
said  injuries  are  of  such  a  nature  that 
she  may  not  recover  therefrom  for  a 
long  time  and  possibly  not  during  her 
term  of  life,  under  such  allegation  evi- 
dence was  held  admissible  to  show  that 
her  injuries  were  so  serious  as  to  pre- 
vent her  from  marrying.  Lake  Shore, 
etc.,  R.  Co.  V.  Ward,  135  111.  511. 

Remedy  where  Defendant  it  Misled. — 
In  an  action  for  personal  injuries, 
where  the  complaint  alleged  that  the 
injury  made  the  plaintiff  sick,  etc.,  this 
was  held  sufficient  to  warrant  her  to 
prove  any  sickness  which  naturally 
grew  out  of  the  injuries,  and  if  the 
defendant  was  misled,  his  remedy  was 
by  motion  to  postpone  the  trial  or  for  a 
new  trial  on  the  ground  of  surprise. 
Tobin  V.  Fairport  (Monroe  County 
Circuit  Ct.),  12  N.  Y.Supp.  224. 

1.  See  supra.,  III.  Matters  in  Ag- 
gravation of  Damage.  Avery  v.  Ray, 
I  Mass.  12 ;  Tyson  v.  Booth,  100  Mass. 
258;  Blake  v.  Lord,  16  Gray  (Mass.) 
387;  Stevenson  v.  Morris,  37  Ohio  St. 
18;  O'Leary  v.  Rowan,  31  Mo.  119; 
Birchard  v.  Booth,  4  Wis.  74;  John- 
son V.  McKee,  27  Mich.  470;  Brzezinski 
V.  Tierney,  60  Conn.  55. 

Illustrations  of  the  Rule. — In  an  ac- 
tion for  an  assault  and  battery,  where  it 
was  alleged  in  general  terms  that  sick- 
ness and  pain  were  among  the  suf- 
ferings caused  by  the  assault,  it  was 
held  that  the  rules  of  pleading  do 
not  require  anj'  more  specific  de- 
scription than  was  given.  The  court 
said:  "When  the  defendant  was  in- 
formed that  damages  were  sought  for 
sickness  and  disorder,  and  their  at- 
tendant expenses,  as  well  as  for  wounds 
and  bruises,   he  was  bound  to  expect 


evidence  of  any  sickness  the  origin  or 
aggravation  of  which  could  be  traced  to 
the  act  complained  of."  Johnson*  v. 
McKee,  27  Mich.  470. 

Testimony  was  admitted  that  the 
plaintiff's  shoulder  blade  had  been  frac- 
tured, and  it  was  contended  on  argument 
that  such  fact  should  have  been  specially 
pleaded,  and  that  it  was  a  surprise  to 
the  defendant  to  admit  such  evidence 
under  the  general  language  of  wound- 
ing, beating,  bruising,  etc.  The  court 
held  that  though  such  ai  special  state- 
ment of  injury  might  have  been  proper, 
yet  it  was  not  essentially  necessary. 
Birchard  v.  Booth,  4  Wis.  74. 

In  an  action  for  assault  and  battery, 
evidence  that  the  defendant  pushed  the 
plaintiff  against  the  car  so  that  he  was 
severely  injured  was  held  admissible 
to  enhance  the  damages,  without  any 
special  averment  in  the  complaint  to 
that  effect.  Brzezinski  v.  Tierney,  60 
Conn.  55. 

In  Blake  v.  Lord,  16  Gray  (Mass.) 
387,  the  plaintiff  was  permitted  to 
prove  that  his  eyes  were  injured  in 
consequence  of  closing  up  the  tear  pas- 
sage, and  how  long  it  was  before  he 
was  able  to  use  his  eyes,  etc.,  although 
there  was  no  averment  of  special  dam- 
ages in  the  complaint. 

In  an  action  for  assault  the  plaintiff 
may  prove,  in  aggravation  of  damages, 
that  he  became  subject  to  fits  as  a  re- 
sult of  the  assault,  without  specially 
alleging  such  an  element  of  damages 
in  his  declaration.  Tyson  v.  Booth, 
100  Mass.  258. 

Remote  Consequencee. — Obvious  ef- 
fects of  the  battery  may  be  given  in 
evidence  although  not  laid  down  in  the 
declaration.  Remote  or  not  obviously 
probable  consequences  cannot  be  given 
in  evidence  unless  stated  in  the  decla- 
ration under  a  per  quod.  Avery  v. 
Ray,  I  Mass.  12;  O'Leary  v.  Rowan,. 
31  Mo.  119. 

2.  Treadwell  v.  Whittier,  80  Cal. 
574;  Bradburj'  v.  Benton,  69  Me.  199. 

In  Bradbury  v.  Benton,  69  Me.  199, 
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3.  Special  Damages — a.  Generally. — Where  the  injuries  sought 
to  be  recovered  for  do  not  necessarily  result  from  the  wrongful 
act,  and  are  not  such  as  the  defendant  would  naturally  be 
acquainted  with,  they  must,  in  order  to  prevent  surprise,  be  set 
out  in  the  declaration  or  complaint,  or  evidence  thereof  will  be 
excluded  at  the  trial. ^     "  Some  liberality  has  been  allowed  in  the 


the  action  was  for  personal  injury,  and 
no  special  damages  were  alleged.  The 
point  was  as  to  recover^'  of  prospective 
damages,  and  the  court  said  :  "  In  legal 
contemplation  all  damages  which  will 
be  sustained  as  the  effect  of  the  injury, 
are  sustained  immediately;  the  future 
effect  of  the  injury  is  not  special  dam- 
ages which  must  be  alleged,  but  gen- 
eral damages  which  necessarily  flow 
from  the  injuries  received."  Quoted 
in    Treadwell    v.    Whittier,     So    Cal. 

SSi. 

Pain  and  Suffering. — In  an  action  for 
personal  injuries  for  negligence  on  the 
part  of  the  defendant,  it  was  held  that 
the  plaintiff  was  entitled,  under  a  gen- 
eral allegation  of  damage,  to  have 
included  in  her  recovery  compensation 
for  pain  and  suffering  endured  up  to 
the  time  of  the  trial,  and  to  be  there- 
after endured.  Tuomey  v.  O'Reilly,  3 
Misc.  Rep.  (N.  Y.  C.  PI.)  302,  citi?ig 
Schuler  v.  Third  Ave.  R.  Co.,  i  Misc. 
Rep.  (N.  Y.  C.  PI.)  351. 

Permanency  of  Injuries. — In  Lynch 
V.  Third  Ave.  R.  Co.  (Super.  Ct.),  36 
N.  Y.  St.  Rep.  431,  which  was  an 
action  for  personal  injuries,  evidence 
was  introduced  to  show  the  permanency 
of  the  injuries  complained  of  as  affect- 
ing the  question  of  damages,  and  the 
court  held  that  the  objection  that  no 
permanent  injury  was  averred  in  the 
declaration  as  special  damage  was 
properly  overruled. 

In  Rosevelt  v.  Manhattan  R.  Co. 
(Super.  Ct.),  13  N.  Y.  Supp.  598 
{affirmed  in  18  N.  Y.  534),  evidence 
as  to  the  permanency  of  an  injury 
was  objected  to  as  not  having  been 
alleged  in  the  complaint.  The  court 
held,  however,  that  such  objection  was 
properly  overruled,  and  that  there  was 
no  necessity  for  such  allegation.  Cit- 
ing Curtiss  V.  Rochester,  etc.,  R.  Co., 
20  Barb.  (N.  Y.)  282. 

An  allegation  in  a  complaint  for 
personal  injuries,  that  the  same  are 
temporary,  does  not  require  that  all 
the  evidence  in  regard  to  the  same 
should  be  excluded  because  it  tends  to 
prove  that  they  were  permanent.  Texas 
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Cent.    R.    Co.     v.    Brock     (Tex.    Civ. 
App.  1895),  30  S.  W.  Rep.  274. 

1.  Alabama. — Dowdall  v.  King,  97 
Ala.  635. 

Connecticut. — Plumb  v.  Ives,  39 
Conn.  120;  Brzezinski  v.  Tierney,  60 
Conn.  61;  Taylor  v.  Monroe,  43 
Conn.  36. 

Illinois.— '^orth.  Chicago  St.  R.  Co. 
W.Cotton,  41  111.  App.  311;  Wabash 
Western  R.  Co.  xk  Friedman,  146  111. 
583  {citing  ivith  a;pproval  Chicago 
West  Division  R.  Co.  r'.  Klauber,  9  111. 
App.  613;  Tomlinson  v.  Derby,  43 
Conn.  562 ;  Taylor  v.  Monroe,  43 
Conn.  36;  Chicago  v.  O'Brennan,  65 
111.  160) ;  Chicago  v.  McLean,  133  111. 
14B. 

Kentucky. — South  Covington,  etc., 
St.  R.  Co.  V.  Ware,  84  Ky.  267. 

Michigan. — Silsby  v.  Michigan  Car 
Co.,  95  Mich.  204;  Fuller  f.  Jackson, 
92  Mich.  197. 

Missouri. — O'Leary  v.  Rowan,  31 
Mo.  117;  Coontz  V.  Missouri  Pac.  R. 
Co.,  115  Mo.  669;  Brown  zk  Hannibal, 
etc.,  R.  Co.,  99  Mo.  310;  Mellor  v. 
Missouri  Pac.  R.  Co.  (Mo.  1890),  14 
S.  W.  Rep.  75S,  105  Mo.  455;  Dunn  v. 
Cass  Ave.,  etc.,  R.  Co.,  21  Mo.  App. 
188;  Slaughter  v.  Metropolitan  St.  R. 
Co.,  116  Mo.  269,  58  Am.  &  Eng.  R. 
Cas.  604,  folio-wing  Mellor  v.  Mis- 
souri Pac.  R.  Co.,  105  Mo.  455,  47  Am. 
&  Eng.  R.  Cas.  450;  Coontz  v.  Mis- 
souri Pac.  R.  Co.,  115  Mo.  669. 

Ne-w  York. — Gumb  v.  Twenty- 
third  St.  R.  Co.,  114  N.  Y.  414; 
Stevens  v.  Rodger,  25  Hun  (N.  Y.) 
54 ;  GilHgan  v.  New  York,  etc.,  R.  Co., 
I  E.  D.  Smith  (N.  Y.)  461  ;  Saffer  v. 
Dry  Dock,  etc.,  R.  Co.  (Supreme  Ct.), 
5  N.  Y.  Supp.  700,  24  N.  Y.  St.  Rep. 
210,  53  Hun  (N.  Y.)  629;  Mellwitz  v. 
Manhattan  R.  Co.  (Supreme  Ct.),  17 
N.  Y.  Supp.  112;  Uransky  v.  Dry 
Dock,  etc.,  R.  Co.,  118  N.  Y.  304, 
reversing  i^  Hun  (N.  Y.)  119. 

Texas. —  Missouri  Pac.  R.  Co.  v. 
Mitchell,  75  Tex.  77,  41  Am.  &  Eng. 
R.  Cas.  224. 

Money  Expended  and  Debt  Created. — 
Where  the  petition  did  not  aver  any 
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case*bf  assault  and  battery,  where,  if  the  party  charged  is  guilty  at 
all,  he  may  be  presumed  to  know  something  about  the  results;  but 
it  is  indicated  by  Chitty,  referring  to  the  wwz/rzz^.y  authorities  and 
older  reports,  that  the  use  of  the  alia  enormia  clause  will  only 
excuse  the  omission  of  specific  allegations  where  they  are  of  such 
a  nature  as  to  be  improper  to  set  forth  fully."  * 

b.  Medical  Attendance  —  Nursing. —  As  a  general  rule, 
expenses  incurred  for  medical  attention,  nursing,  etc.,  cannot  be 
recovered  under  the  general  allegation  of  damage,  but  must  be 
specially  pleaded.^     And  in  order  to  warrant  a  recovery  therefor. 


special  damage,  but  proceeded  only  for 
the  injury,  it  was  held  that  the  plaintiff 
could  not  recover  any  money  expended 
by  him  for  any  debt  created  on  account 
of  it.  South  Covington,  etc.,  St.  R. 
Co.  V.  Ware,  84  Ky.  274. 

Cost  of  Artificial  Limb. — In  an  action 
for  personal  injuries,  where  the  plaintiff 
sought  to  recover  the  value  of  a  wooden 
leg  lost  in  the  accident,  evidence  of  the 
cost  of  a  new  wooden  leg  is  inadmissible 
where  there  was  no  claim  of  special 
damages  in  the  declaration  relating 
thereto.  North  Chicago  St.  R.  Co.  v. 
Cotton,  41  111.  App.  311. 

Injitry  to  Part  of  Body  Not  Mentioned. — 
A  recovery  must  be  based  upon  the 
pleadings,  and  a  claim  not  set  up  in  the 
petition,  though  shown  in  evidence, 
cannot  support  a  verdict ;  and  under 
the  allegation  that  the  plaintiff's  leg 
and  thigh  were  broken  and  his  spine 
injured,  and  that  his  arms,  head,  and 
body  were  crushed,  it  was  held  that 
there  could  be  no  recovery  for  injury 
to  the  foot,  which  was  not  mentioned. 
International,  etc.,  R.  Co.  v.  Beasley 
(Tex.  Civ.  App.  1895),  29  S.  W.  Rep. 
1 121.  See  also,  as  to  failure  to  plead 
loss  of  time,  Missouri,  etc.,  R.  Co.  v. 
Dawson  (Tex.  Civ.  App.  1895),  39  S. 
W.  Rep.  1106. 

Employment  of  Substitutes. — In  an 
action  to  recover  damages  for  personal 
injury,  testimony  that  the  plaintiff, 
while  suffering  from  his  injury,  em- 
ployed two  men  to  work  in  his  place 
and  paid  them  a  certain  amount,  is  in- 
admissible where  there  is  no  allegation 
that  he  expended  money  in  hiring  others 
to  work  in  his  place.  Gumb  v.  Twenty- 
third  St.  R.  Co.,  114  N.  Y.  411. 

Injury  on  Account  of  Condition  of  Pub- 
lic Road. —  In  Shadock  v.  Alpine  Plank- 
road  Co.,  79  Mich.  12,  which  was  an 
action  on  the  case  for  personal  injuries 
received  by  the  plaintiff  on  account 
of    the     condition    of    the    road,    the 


court  said  :  "  In  actions  on  the  case, 
like  the  present,  all  the  damages 
are  special,  for  the  plaintiff  has 
no  concern  with  the  condition  of  the 
road  except  as  he  suffers  personally 
from  it.  Neither  his  coming  in  con- 
tact with  the  log,  nor  his  fall  from  his 
wagon,  nor  the  character  or  extent  of 
his  injuries,  nor  the  expense  of  medical 
attendance,  were  the  necessary  results 
of  anything  done  or  left  undone  by 
defendant.  Defendant  could  have  no 
knowledge  of  the  fact  or  character  of 
the  injuries  except  as  informed.  *  *  * 
If  plaintiff  meant  to  prove  them,  he 
was  bound  to  allege  them." 

Occupation  as  Affecting  Damages. — In 
an  action  for  personal  injury,  evidence 
respecting  the  education  and  learning 
of  the  plaintiff,  and  of  her  being  a 
school-teacher,  is  inadmissible  where 
there  are  no  averments  in  the  declara- 
tion as  to  any  special  damage  resulting 
from  these  facts.  Baldwin  v.  Western 
R.  Corp.,  4  Gray  (Mass.)  333. 

1.  Shadock  v.  Alpine  Plank-road 
Co.,  79  Mich.  12. 

But  where  in  an  action  for  assault  and 
battery  it  is  alleged  that  the  bone  of 
the  plaintiff's  cheek  had  been  cracked, 
and  the  bones  under  the  skull  loosened, 
evidence  tending  to  show  that  paralysis 
of  the  right  arm  had  resulted  from  the 
blow  is  inadmissible  if  not  specified  in 
the  complaint.  Stevens  v.  Rodger,  25 
Hun  (N.  Y.)  54. 

Malice. — In  an  action  for  assault  and 
batter}',  the  malice  of  the  defendant  is 
not  in  the  nature  of  special  damage 
which  is  required  to  be  averred,  but  it 
is  allowed  to  be  given  in  evidence,  as 
showing  the  character  of  his  conduct, 
to  enable  the  jury  to  determine  the 
question  of  exemplary  damages.  Klein 
V.  Thompson,  19  Ohio  St.  569. 

2.  Houston  City  St.  R.  Co.  v.  Rich- 
art  (Tex.  Civ.  App.  1894),  27  S.  W.  Rep. 
920;  O'Leary  v.  Rowan,  31  Mo.  117, 
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evidence  in  support  of  the  averments  must  be  introduced  at  the 
trial.i 

Rule  Not  Universally  Observed. — The  rule  requiring   such  items  of 
damages  to  be  specially  pleaded  has  not  been  universally  observed, 


Thus,  in  an  action  to  recover  dam- 
ages for  assault  and  battery,  the  plain- 
tiff cannot  recover  a  doctor's  bill 
incurred  in  consequence  of  the  battery, 
unless  such  resulting  damage  is  specially 
set  forth  in  the  petition.  O'Leary  v. 
Rowan,  31  Mo.  117. 

Allegation  Sufficiently  Specific. — In 
an  action  for  personal  injuries,  an  alle- 
gation that  the  plaintiff  was  seriously 
injured,  crippled,  and  could  do  no 
labor  of  any  kind,  and  that  medical  at- 
tendance had  been  required  at  the  cost 
of  one  thousand  dollars,  was  held  suf- 
ficiently specific.  San  Antonio  St.  R. 
Co.  7'.  Muth,  7  Tex.  Civ.  App.  443. 

Limited  to  Item  of  Expense  Alleged. — 
In  Galveston,  etc.,  R.  Co.  v.  Wesch 
(Tex.  Civ.  App.  1893),  21  S.  W.  Rep.  62, 
where  the  only  item  of  expense  set  up 
in  the  petition  as  resulting  from  the  in- 
juries complained  of  was  that  the 
plaintiff  had  been  compelled  to  secure 
the  services  of  a  physician,  for  which 
he  had  paid  five  hundred  dollars,  evi- 
dence in  regard  to  any  other  expenses 
is  inadmissible,  since  he  is  required  to 
limit  his  evidence  specifically  to  the 
item  of  expense  alleged  in  the  peti- 
tion. 

Cost  of  Medicines. — In  an  action  for 
personal  injuries,  where  the  petition 
sought  to  recover  for  "  nursing  and 
medical  attendance,"  it  was  held  that 
the  claim  in  the  petition  for  expenses 
incurred  for  "medical  attendance" 
covered  expenditures  for  medicines 
used  by  the  physician  in  giving  such 
medical  attendance,  where  the  evidence 
showed  that  the  plaintiff  incurred  such 
expenses.  Knapp  v.  Sioux  City,  etc., 
R.  Co.,  71  Iowa  41,  distinguishing 
Gardner  v.  Burlington,  etc.,  R.  Co.,  68 
Iowa  588;  Stafford  v.  Oskaloosa,  57 
Iowa  748;  Reed  v.  Chicago,  etc.,  R. 
Co.,  57  Iowa  23. 

Distinct  Cause  of  Action. — In  Northern 
Pac.  R.  Co.  V.  Hess,  2  Was^.  383,  it  was 
held  that  an  allegation  in  the  com- 
plaint for  personal  injuries,  to  the  effect 
that  the  plaintiff  had  been  compelled  to 
expend  a  certain  amount  for  medical 
treatment  and  nursing,  was  sufficient 
without  pleading  it  as  a  distinct  cause 
of  action. 


Need  Not  Allege  Actual  Payment. — In 

an  action  by  a  parent  for  personal  in- 
juries to  his  child,  an  allegation  in  the 
complaint,  that  by  reason  of  sickness  ot 
his  child  the  plaintiff  was  compelled 
to  incur  great  expense  for  medical  serv- 
ices, medicines,  etc.,  was  held  sufficient 
to  entitle  him  to  recover  these  expenses, 
without  alleging  an  actual  payment  be- 
fore bringing  his  suit.  Texas,  etc.,  R. 
Co.  V.  Cornelius  (Tex.  Civ.  App.  1895), 
30  S.  W.  Rep.  720. 

1.  When  damages  were  claimed  in 
the  petition,  for  medical  services,  to 
the  amount  of  two  hundred  dollars, 
but  no  evidence  was  introduced  as 
to  the  amount  of  the  charges  for 
physicians,  and  yet  such  expenses- 
were  included  as  an  element  of  the 
damages  allowed,  the  judgment  was 
reversed.  Smith  f.  Chicago,  etc.,  R. 
Co.,  108  Mo.  243,  52  Am.  &  Eng.  R. 
Cas.  4S7,  distinguishing  Duke  x>.  Mis- 
souri Pac.  R.  Co.,  99  Mo.  347,  41  Am.  & 
Eng.  R.  Cas.  221.  See  also  Norton  x\ 
St.  Louis,  etc.,  R.  Co.,  40  Mo.  App. 
647;  Rhodes  v.  Nevada,  47  Mo.  App. 
499. 

In  an  action  for  personal  injuries, 
where  the  petition  claimed  that  the 
plaintiff  was  "put  to  great  expense"  by 
reason  of  the  injury,  bi;t  there  was  no 
special  claim  for  loss  of  time,  medicine, 
and  nursing,  the  court  held  that  al- 
though an  averment  that  he  was  put  to 
great  expense  might  authorize  proof  of 
such  expenses  for  medical  attention 
and  medicines,  a  failure  to  introduce 
any  evidence  to  support  these  allega- 
tions or  to  show  the  value  of  the 
time  lost  was  fatal.  Gardner  v.  Bur- 
lington, etc.,  R.  Co.,  68  Iowa  588, /<?/- 
lowed  in  Reed  v.  Chicago,  etc.,  R.  Co., 
57  Iowa  23,  12  Am.  &  Eng.  R.  Cas.  107  ; 
Stafford  v.  Oskaloosa,  57  Iowa  74S ; 
Eckerd  v.  Chicago,  etc.,  R.  Co.,  70 
Iowa  353,  27  Am.  &  Eng.  R.  Cas.  114. 
But  see  Hulehan  v.  Green  Bay,  etc., 
R.  Co.,  68  Wis.  520,  31  Am.  &  Eng. 
R.  Cas.  322,  where  it  was  held  that 
in  the  absence  of  any  evidence  show- 
ing the  amount  of  expenses,  the 
defendant  should  have  called  the  at- 
tention of  the  court  to  the  fact  before 
instructions  were  given. 
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however;  and  some  of  our  courts,  while  holding  that  it  would  be 
more  regular  to  set  out  such  special  averments,  also  hold  that 
the  failure  to  do  so  will  not  preclude  a  recovery  therefor.^ 

c.  Loss  OF  Earnings  —  Business  Engagements.  —  The 
courts  have  been  somewhat  divided  upon  the  question,  whether 
loss  of  earnings  and  loss  of  capacity  to  attend  to  business  affairs  are 
matters  which  require  a  special  averment  to  recover  therefor.  But 
it  seems  upon  principle  that  such  allegation  would  ordinarily  be 
required.^ 


1.  Evansville,  etc.,  R.  Co.  v.  Hol- 
comb,  9  Ind.  App.  198;  Folsom  v.  Un- 
deihill,  36  Vt.  580;  Hopkins  v.  At- 
lantic, etc.,  R.  Co.,  36  N.  H.  14;  Penn- 
sylvania, etc.,  Canal  Co.  v.  Graham,  63 
Pa.  St.  290. 

Thus  in  Minvesota  it  is  held  that 
in  an  action  to  recover  damages  for 
personal  injuries,  expense  of  medical 
services,  loss  of  time,  etc.,  may  be  re- 
covered under  a  general  allegation  in 
regard  thereto.  Lindholm  :•.  St.  Paul, 
19  Minn.  245,  folio-Ming  Bast  v.  Leon- 
ard, 15  Minn.  304,  in  which  case  it  was 
held  that  the  allegation  of  damages  in 
a  gross  sum  would  be  sufficient  to  war- 
rant the  reception  of  evidence  in  re- 
gard to  the  different  items  of  damage  of 
which  the  aggregate  is  alleged  to  be 
composed,  although  the  complaint  in 
this  respect  was  not  to  be  commended 
and  might  have  been  objected  to  for 
indefiniteness  and  uncertainty. 

And  in  Neiv  Hampshire  it  was  de- 
cided that  in  an  action  by  a  husband 
against  a  railroad  company,  for  person- 
al injury  to  his  wife,  money  expended 
by  the  plaintiflF  for  medical  and  sur- 
gical treatment  is  not  special  damage 
in  the  legal  sense  of  the  term,  and  evi- 
dence of  such  expense  may  be  received 
on  the  trial  without  any  special  allega- 
tion of  that  particular  item  of  dam- 
age. Hopkins  v.  Atlantic,  etc.,  R. 
Co.,  36  N.  H.  9,  72  Am.  Dec.  289.  In 
this  case  the  court  said:  "  When 
an  injury  is  received  of  such  extent 
and  character  as  must  disable  one  from 
labor,  and  require  nursing  and  medical 
treatment,  the  loss  from  inability  to 
labor  and  the  expense  of  medical  treat- 
ment are  the  necessary  and  uniform 
consequences  of  such  an  injury.  They 
are  not  special  damages,  in  the  sense  of 
that  term  as  it  is  used  in  the  law  of 
pleading  and  evidence.  They  are  not 
caused  by  any  incidental  fact,  or  by  the 
peculiar  situation  and  circumstances  of 
the  party,  but  are  the  natural  and  uni- 


form eftects  of  the  injury  itself.  And 
when  the  injury  to  the  wife  is  once 
shown  to  be  of  such  a  nature,  the  dam- 
ages to  her  husband,  from  the  loss  of 
her  services  and  society,  and  the  ex- 
penses of  her  cure,  follow  uniformly 
and  by  legal  necessity  from  the  rela- 
tion of  husband  and  wife,  which  en- 
titles him  to  her  services  and  society, 
and  charges  him  with  her  support." 

So  in  Pennsylvania^  in  an  action  for 
assault  and  battery,  expenses  incurred 
for  medical  services  and  nursing,  loss  of 
earnings,  etc.,  may  be  recovered  as 
damages  although  not  set  out  in  the 
declaration,  the  court  holding  that 
while  in  such  an  action  it  would  be 
more  regular  to  set  out  such  damages 
in  the  declaration,  yet,  where  the  cause 
had  been  tried  upon  its  merits,  it  would 
not  be  reversed  because  of  the  absence 
of  such  averments.  Hawes  v.  O'Reillj', 
126  Pa.  St.  440. 

2.  Colorado.  —  Pueblo  v.  Griffin,  10 
Colo.  367. 

Connecticut. — Taylor  v.  Monroe,  43 
Conn.  36;  Tomlinson  v.  Derbj',  43 
Conn.  562. 

Illinois. — Wabash  Western  R.  Co. 
V.  Friedman,  146  III.5S3;  Chicago  West 
Division  R.  Co.  v.  Kiauber,  9  111.  App. 
621;  Chicago  t'.  O'Brennan,  65  111.  160. 

Massachusetts. — Baldwin  v.  Western 
R.  Corp.,  4  Gray  (Mass.)  333. 

Michigan. — Silsby  v.  Michigan  Car 
Co.,  95  Mich.  204;  Joslin  v.  Grand 
Rapids  Ice  Co.,  50  Mich.  516. 

Missouri. — Coontz  v.  Missouri  Pac. 
R.  Co.,  115  Mo.  669;  Mellor  v.  Mis- 
souri Pac.  R.  Co.,  105  Mo.  455,47  Am. 
&  Eng.  R.  Cas.  450;  Pinney  v.  Berry, 
61  Mo.  366. 

Thus  in  an  action  for  personal  in- 
juries, where  the  declaration  does  not 
count  specially  upon  the  alleged  loss  of 
profits,  evidence  of  such  profit  is  inad- 
missible. Silsby  -'.  Michigan  Car  Co., 
95  Mich.  204:  Joslin  v.  Grand  Rapids 
Ice  Co.,  50  Mich.  516. 


5  Encyc.  PI.  &  Pr.— 4S 
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Plaintiffs  Earning  Power  Extraordinary. — And  especially  IS  this  the  case 


And  in  Coontz  v.  Missouri  Pac.  R. 
Co.,  115  Mo.  669,  it  was  held  that  the 
loss  of  earnings  was  a  kind  of  injury 
which  is  not  regarded  as  a  necessary 
consequence  of  personal  injury,  and 
therefore  is  not  embraced  within  a 
general  allegation  of  damages,  but  a 
special  allegation  in  regard  thereto  is 
necessary.  Citing  Mellor  v.  Missouri 
Pac.  R.  Co.,  165  Mo.  455. 

Evidence  of  Salary. — And  so  evidence 
that  the  plaintiff  was  receiving  a  cer- 
tain salary  in  the  business  in  which  he 
was  engaged,  is  inadmissible  where 
the  declaration  contains  no  averment 
as  to  such  special  damage.  Wabash 
Western  R.  Co.   v.  Friedman,    146   111. 

583- 
Occupation  and  Means  of  Support. — 

In  an  action  by  a  traveler  on  a  high- 
way, for  personal  injuries  occasioned  hy 
a  locomotive,  the  plaintiff's  occupation 
and  means  of  earning  support  are  not 
admissible  in  evidence  to  increase  the 
damages,  if  not  specially  averred  in 
the  declaration.  Baldwin  v.  Western 
R.  Corp.,  4  Gray  (Mass.)  333. 

Earnings. — On  the  authority  of  Mel- 
lor V.  Missouri  Pac.  R.  Co.,  105  Mo. 
455,  47  Am.  &  Eng.  R.  Cas.  450,  it 
was  held  in  Coontz  ~>.  Missouri  Pac. 
R.  Co.,  115  Mo.  669,  that  loss  of 
earnings  was  not  a  necessary  conse- 
quence of  injuries  alleged  to  have  oc- 
curred, and  was  not  embraced  in  the 
general  allegation  of  damages.  In  the 
former  case,  an  averment  that  "  the 
plaintiff  was  permanently  crippled,  dis- 
figured, and  disabled,"  was  held  insuf- 
ficient to  support  evidence  of  loss  of 
earnings.  In  the  latter  case,  under  an 
allegation  that  the  plaintiff  had  been 
■"permanently  disabled  from  labor," 
it  was  held  reversible  error  to  permit 
him  to  prove  the  value  of  his  monthly 
earnings;  citing  Pinney  v.  Berr^',  61 
Mo.  366. 

In  Tomlinson  r.  Derby,  43  Conn. 
562,  the  plaintiff  sued  for  an  injury 
sustained  by  means  of  a  defect  in  a 
highway,  and  his  allegation  was  that  he 
was  thereby  "prevented  from  transact- 
ing his  business."  It  was  held  that 
under  such  allegation  he  could  not 
show  that  h'e  was  earning  one  hundred 
dollars  a  month  in  carting  and  sawing 
timber.  Quoted  in  Chicago  West  Divi- 
sion R.  Co.  V.  Klauber,  9  111.  App.  621. 
So  in  Taylor  v.  Monroe,  43  Conn. 
36,    under   a  similar  allegation,  it  was 


held  that  the  plaintiff  could  not  show 
that  she  was  a  button  maker  and  what 
wages  she  earned  in  that  business. 

In  an  Action  Brought  by  a  Lawyer  for 
a  personal  injury  caused  by  the  defend- 
ant's negligent  driving,  the  plaintiff's 
business  was  not  stated,  and  there  was 
only  a  general  allegation  of  injury.  It 
was  held  that  in  the  absence  of  anj' 
practice  of  citing  the  plaintiff  to  make 
his  allegations  more  specific,  this  was 
hardh'  sufficient  to  warrant  the  admis- 
sion of  his  testimony  that  the  injury 
prevented  his  regular  attention  upon 
his  legal  business  as  before,  and  of  his 
own  sworn  estimate  as  to  the  value  of 
the  time  lost  to  such  business.  Joslin 
V.  Grand  Rapids  Ice  Co.,  50  Mich.  516. 

Diminution  of  Future  Earning  Capac- 
ity.— In  an  action  for  personal  injuries, 
the  loss  of  earnings  is  a  kind  of  injury 
which  is  not  regarded  as  a  necessary 
consequence  of  the  acts  complained  of, 
and  therefore  is  not  embraced  within 
the  general  allegation  of  damages.  It 
is  a  kind  of  special  damage,  and  must 
in  some  wise  be  counted  upon  to  con- 
stitute a  basis  for  evidence  on  the 
subject.  Mellor  v.  Missouri  Pac.  R. 
Co.,  105  Mo.  464.  In  Bartley  v,  Tror- 
licht,  49  Mo.  App.  218,  the  court,  after 
citing  the  foregoing  case  said  :  "  It  will 
be  perceived,  upon  an  examination  of 
the  case  in  which  this  rule  is  declared, 
that  the  loss  of  earnings  there  under 
consideration  was  the  loss  of  past  earn- 
ings by  an  adult  who,  at  the  time  of  the 
injury,  was  employed  at  a  definite  salary. 
There  is  nothing  in  the  opinion  to 
indicate  that  the  rule  was  intended  to 
extend  to  the  loss  of  future  earnings, 
or  rather  to  the  damages  which  may  be 
supposed  to  accrue  from  an"  impaired 
earning  capacity  through  a  total  or 
partial  physical  disability.  It  has  never 
been  the  practice,  in  drawing  petitions 
in  actions  for  damages  for  personal  in- 
juries in  this  state,  to  make  special 
allegations  as  to  the  damages  which 
will  accrue  from  the  diminution  of  the 
future  earning  capacity  of  the  plaintiff 
or  the  person  injured,  in  order  to  let  in 
evidence  of  such  an  element  of  damage, 
or  in  order  to  warrant  the  jury  in  giv- 
ing damages  under  that  head."  Dis- 
fittguis/iingO'L.ea.ry  f.  Rowan,  31  Mo. 
117,  and  State  T'.  Blackman.  51  Mo.  319. 

Under  an  allegation  that  by  means 
of  the  injury  the  plaintiff  has  been  de- 
prived of  means  of  support,  the  plaintiff 
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where,  from  the  nature  of  the  plaintiff's  business  or  ability,  he  is 
capable  of  earning  more  than  an  ordinary  individual. ^ 

The  Contrary  Doctrine. — On  the  other  hand,  the  doctrine  has  been 
laid  down  that  loss  of  earnings  and  of  business  engagements  is  a 
necessary  result  of  personal  injuries,  and  hence  need  not  be  spe- 
cially pleaded.* 


may  give  evidence  of  his  earnings 
in  the  usual  course  of  business.  Gurley 
V.  Missouri  Pac.  R.  Co.,  122  Mo.  151 ; 
Smith  V.  Chicago,  etc.,  R.  Co.,  119  Mo. 
246;  Britton  v.  St.  Louis,  120  Mo.  437; 
Slaughter  v.  Metropolitan  St.  R.  Co., 
116  Mo.  269;  Coontz  V.  Missouri  Pac. 
R.  Co.,  115  Mo.  672;  Atlanta  Consol. 
St.  R.  Co.  V.  Beauchamp,  93  Ga.  6. 

1.  Thus  in  Conner  v.  Pioneer  Fire- 
proof Constr.  Co.,  29  Fed.  Rep.  631, 
which  was  an  action  for  personal  in- 
juries, it  was  objected  that  testimony 
was  allowed  to  go  to  the  jury  in  regard 
to  the  wages  of  the  plaintiff  prior  to 
the  accident  and  what  he  was  able  to 
earn  thereafter.  In  passing  upon  this 
point,  the  court  said :  "  This  plaintiff 
was  an  ordinary'  mechanic,  and  the 
testimony  presented  was  to  show  the 
nature  of  his  injuries  rather  than  to 
lay  the  foundation  for  any  special 
compensation.  I  doubt  not  that  if  the 
plaintiff  had  been  one  gifted  with  some 
peculiar  skill  in  the  hands,  or  otherwise, 
as,  for  instance,  a  painter,  who  by  his 
skill  in  the  use  of  the  brush  is  able  to  earn 
enormous  sums  of  money,  and  there- 
after, when  that  ability  to  earn  is  taken 
away  by  physical  injurj',  he  seeks  re- 
lief to  the  extent  of^  such  loss,  there 
should  be  a  special  allegation  in  the 
pleading,  so  as  to  call  the  attention  of 
the  defendant  particularly  to  the  claim. 
But  when  the  case  is  that  of  an  ordi- 
nary mechanic  (a  mason),  and  theques- 
tion  presented  is  simply  as  to  the  ex- 
tent of  the  injuries  suffered,  I  think  the 
■  defendant  is  not  prejudiced  if,  even 
without  an  allegation  of  special  dam- 
ages, the  plaintiff  is  permitted  to  intro- 
duce testimony  as  to  what  he  was  able  to 
earn  before  and  after  the  accident. 
It  is  not  one  of  those  matters  which  I 
think,  in  the  strictest  and  more  techni- 
cal sense,  can  be  said  to  be  special 
damages." 

Where  the  first  count  merely  alleged 
that  the  plaintiff,  by  reason  of  the  said 
injury,  was  "put  to  the  loss  of  a  busi- 
ness engagement,"  and  the  second  count 
alleged  that  he  "  was  hindered  and  pre- 
vented from  transacting  and  attending 


to  his  necessary  and  lawful  business 
during  that  time  to  be  transacted,  and 
lost  great  gains  and  advantages,"  it  was 
held  that  evidence  that  his  time  as  a 
merchant  would  have  been  worth  at 
least  three  thousand  dollars  a  year  is 
inadmissible  without  being  specially 
alleged.  Chicago  West  Division  R. 
Co.  V.  Klauber,  9  111.  App.  621. 

In  an  action  to  recover  damages  for 
personal  injuries,  evidence  to  show  that 
at  the  time  of  his  injuries  the  plaintiff, 
who  kept  an  eating-house,  was  per- 
forming the  labor  of  three  men  in  his 
business,  by  reason  of  which  his 
monthly  profits  therein  amounted  to 
from  seventy-five  dollars  to  one  hun- 
dred dollars,  is  inadmissible  in  the  gen- 
eral allegation  of  damages,  and  in 
order  to  authorize  such  proof,  the  fact 
should  have  been  specially  alleged. 
Pueblo  V.  Griffin,  10  Colo.  367. 

Special  Employment. — In  Taylor  v. 
Monroe,  43  Conn.  36,  in  an  action  for 
personal  injuries,  under  an  allegation 
that  the  plaintiff  "had  been  prevented 
from  attending  to  her  ordinary  busi- 
ness," it  was  held  that  the  plaintiff  could 
not  show,  for  the  purpose  of  enhanc- 
ing damages,  the  loss  of  earnings  in  a 
special  employment  requiring  skill  and 
training.  See  also  the  same  doctrine 
laid  down  in  Tomlinson  v.  Derby,  43 
Conn,  562. 

These  cases  were  hoih  disapproved  in 
Bloomington  v.  Chamberlain,  104  111. 
275,  which  disting'uishedXhe  case  of  Chi- 
cago V.  O'Brennan,  65  111.  160,  and 
folio-wed  Luck  v.  Ripon,  52  Wis. 
196. 

2.  Texas  Cent.  R.  Co.  v.  Burnett,  80 
Tex.  536;  Hubert  v.  Bedell  (Supreme 
Ct.),  21  N.  Y.  Supp.  305;  Cleveland 
V.  New  Jersey  Steam-Boat  Co.  (Su- 
preme Ct.),  7  N.  Y.  Supp.  28;  O'Con- 
nor V.  National  Ice  Co.  (Super.  Ct.), 
4  N.  Y.  Supp.  537,  citing-  Ehrgott  v. 
New  York,  96  N.  Y.  264;  Columbia, 
etc.,  R.  Co.  V.  Hawthorne,  3  Wash. 
Ter.  353;  Wade  v.  Leroy,  20  How. 
(U.  S.)  34,  quoted  in  Nebraska  City  v, 
Campbell,  2  Black  (U.S.)  592;  Luck 
V.  Ripon,  52  Wis.  200. 
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Distinctions  to  be  Observed. — In  all  cases,  however,  a  distinction  is  to 
be  observed  between  the  loss  of  profits  to  accrue  from  a  particular 
engagement,  and  a  mere  interruption  of  ordinary  business.^ 

plained  of  and  was  not  special  or 
peculiar  damages. 

Where  the  plaintiff  stated  in  his 
complaint  that  by  reason  of  the  al- 
leged injuries  he  had  been  unable  to  at- 
tend to  his  business  and  professional 
duties,  from  which  he  had  before  been 
able  to  earn  a  "comfortable  living,"  it 
was  held  under  such  an  allegation  that, 
having  stated  his  profession,  it  was 
clearly  competent  to  show  also  what  his 
earnings  professionally  were  per  month. 
Collins  V.  Dodge,  37  Minn.  503;  Bier- 
bach  V.  Goodyear  Rubber  Co.,  54  Wis. 
20S. 

Where  the  complaint  alleged  that  the 
plaintiff,  by  reason  of  injury,  was  de- 
prived of  the  ability  to  follow  his  busi- 
ness or  provide  for  his  family,  it  was 
held  that,  although  the  particular  kind 
of  work  or  business  of  which  he  was 
thus  deprived  was  not  stated  in  the 
complaint,  3'et  since  the  allegation  gave 
notice  that  he  intended  to  prove  some 
particular  kind,  the  defendant  going  to 
trial  upon  this  general  notice,  and  hav- 
ing made  no  motion  to  make  the  com- 
plaint more  definite,  or  for  a  bill  of 
particulars,  cannot  complain  at  the 
trial.  Columbia,  etc.,  R.  Co.  v.  Haw- 
thorne, 3  Wash.  Ter.  353. 

Where  the  complaint  alleged  that 
the  plaintiff,  since  the  injuries  were  re- 
ceived, "has  been,  and  for  a  long  time 
to  come  will  be,  unable  to  labor,  and 
has  been  subjected  to  great  expense  in 
consequence  of  the  premises,  and  other- 
wise injured  to  his  damage  in  the  sum 
of  five  thousand  dollars,"  it  was  held 
that  under  such  averment  the  amount 
of  wages  he  was  earning  at  the  time 
of  his  injuries,  and  the  fact  that  he 
had  not  been  able  to  labor  thereafter, 
were  admissible.  Cleveland  v.  New 
Jersey  Steam-Boat  Co.  (Supreme  Ct.), 
7  N.  Y.  Supp.  28. 

In  Wade  v.  Leroy,  20  How.  (U.  S.) 
34,  which  was  an  action  for  injuries  to 
the  plaintiff  from  carelessly  navigat- 
ing a  ferry  boat,  the  court  held  that  the 
proof  of  the  ordinary  business  in  which 
the  plaintiff  was  engaged  was  admissi- 
ble upon  the  question  of  damages,  al- 
though the  fact  was  not  set  out  in  the 
declaration.  Quoted  in  Nebraska  City 
T'.  Campbell,  2  Black  (U.  S.)  592. 

1.  Thus,  in  an  action  for  damages 
for  personal   injuries,  it  was  alleged  in 


The  Exceptional  Doctrine  niustrated. 

— In  Luck  -J.  Ripon,  52  Wis.  200, 
which  was  an  action  for  personal  in- 
juries, it  was  objected  that  the  plaintiff 
was  allowed  to  give  evidence  of  her 
business  when  there  was  no  special 
allegation  in  regard  thereto  in  the 
complaint.  In  passing  upon  the  objec- 
tion, the  court  said  :  "  The  objection 
goes  to  the  extent  that,  in  order  to  re- 
cover for  loss  of  time,  the  plaintiff 
must  not  oply  allege  that  he  or  she 
has  been  unable  to  pursue  his  or  her 
lawful  business,  but  must  set  out  what 
that  business  is.  We  do  not  think  such 
strictness  is  required.  When  the  com- 
plaint states  facts  showing  that  the 
injury  has  been  such  as  to  render  it 
impossible  for  the  injured  party  to  pur- 
sue his  ordinary  business,  and  damages 
are  claimed  for  the  loss  of  time  in 
such  business,  the  plaintiff  should  be 
permitted  to  show  upon  the  trial  what 
his  business  is,  and  what  damages  he 
has  suffered  by  reason  of  inability 
to  pursue  the  same.  Ordinarily  the 
business  of  the  plaintiff  will  be  known 
to  the  defendant,  and  he  will  not  be 
surprised  at  the  introduction  of  evi- 
dence upon  that  subject.  If,  however, 
the  defendant  has  no  knowledge  of 
such  business,  and  desires  to  be  in- 
formed thereof  in  order  to  prepare  for 
trial,  he  must  move  to  make  the  com- 
plaint more  definite  and  certain  in 
that  particular.  He  will  not  be  justi- 
fied in  lying  by  until  the  trial,  and 
then  claiming  that  he  is  unable  to 
meet  that  issue  for  want  of  notice." 

In  Texas  Cent.  R.  Co.  v.  Burnett, 
80  Tex.  536,  which  was  an  action  for 
personal  injuries  to  a  married  woman, 
the  petition  having  set  out  the  charac- 
ter of  the  injuries  complained  of  and 
that  they  had  in  effect  rendered  her  un- 
able to  attend  to  her  ordinary  duties,  it 
was  held  that  evidence  as  to  the  value 
of  her  services  was  admissible  without 
specially  pleading  the  same. 

In  Hubert  v.  Bedell  (Supreme  Ct.), 
21  N.  Y.  Supp.  305,  which  was  an  ac- 
tion for  personal  injuries,  it  was  held 
that  it  was  proper  to  prove  the  daily 
earnings  of  the  plaintiff,  although  such 
earnings  were  not  pleaded  as  an  ele- 
ment o^  damage,  since  the  loss  of  such 
earnings  was  involved  in  the  ordinary 
and  necessary  result  of  the  injury  com- 
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Actions  by  Married  Women. — Where  damages  for  personal  injuries 
are  sought  to  be  recovered  by  a  married  woman,  in  order  to 
recover  for  diminution  of  her  earning  capacity  the  complaint 
must  contain  an  allegation  that,  for  some  reason,  she  is  entitled  to 
the  fruits  of  her  own  labor ;  or  if  she  seeks  damages  for  injury  to  her 
business,  she  must  aver  that  she  was  engaged  in  business  on  her 
own  account,  and  by  reason  of  the  injury  was  damaged  as  spe- 
cifically set  forth.* 


the  declaration  that  the  plaintiff  was 
hindered  from  transacting  lier  business 
affairs,  and  had  been  deprived  of  much 
gains  and  profits  which  she  otherwise 
would  have  earned,  and  in  a  second 
count  it  was  alleged  that  the  injuries 
received  had  a  permanent  effect  upon 
her  personal  bodily  strength  and  abil- 
ity to  make  a  living,  and  that  she  had 
been  rendered  unable  to  earn  or  make 
for  herself  a  living,  and  had  been  de- 
prived of  much  gains  and  profits 
•which  she  otherwise  would  have 
earned.  Under  this  allegation  evi- 
dence is  admissible  to  show  what  the 
business  of  the  plaintiff  was,  and  that 
she  had  been  disabled  from  pursuing  it 
by"  reason  of  the  injuries,  the  court 
holding  that  such  evidence  went  to 
show  no  more  than  an  actual  interrup- 
tion of  the  business  of  school  teaching, 
and  had  it  gone  to  show  the  loss  of 
profits  of  a  particular  engagement 
which  had  been  made  for  teaching 
school,  another  question  would  have 
been  presented.  Bloomington  v. 
Chamberlain,  104  111.  274,  distinguish- 
ing Chicago  z\  O'Brennan,  65  111.  160. 
See  also  Logansport  v.  Justice,  74 
Ind.  378,  which  was  an  acticin  by  a 
physician  against  a  city  for  personal 
injury,  and  proof  of  his  earnings  before 
and  after  the  injury  was  held  admis- 
sible under  a  special  allegation  of 
damages  on  account  of  loss  of  busi- 
ness, not  as  a  basis  or  measure  of  dam- 
ages, but  as  aiding  the  jury  in  estimat- 
ing the  compensation  to  be  awarded. 
See  further,  on  this  point,  Allison  v. 
Chandler,  11  Mich.  542;  Taylor  v. 
Dustin,  43  N.  H.  493;  Simmons  v. 
Brown,  5  R.  I.  299;  Lincoln  -'.  Sara- 
toga, etc.,  R.  Co.,  23  Wend.  (N.  Y.) 
425;  New  Jersey  Express  Co.  r'.  Nich- 
ols, 33  N.J.  L.  437:  Ballou  V.  Farnum, 
II  Allen  (Mass.)  73;  Wade  v.  Leroy, 
20  How.  (U.  S.)  34. 

Pbysician's  Practice.  —  Where  the 
complaint  averred  that  the  plaintiff  had 
been  a  practicing  physician,  and  that  by 
reason  of  the  injuries  received  he  had 


been  rendered  permanently  unable  to 
follow  his  profession,  to  his  damage,  it 
was  held  that  after  these  averments  it 
was  competent  for  him  to  prove  what 
his  practice  had  been  worth  prior  to 
the  injuries,  and  that  by  reason  of  the 
injuries  he  was  rendered  permanently 
unable  to  follow  his  profession.  Car- 
thage Turnpike  Co.  v.  Andrews,  102 
Ind.  145. 

Particular  Engagements. — In  an  action 
against  a  city  to  recover  damages  for 
personal  injury,  evidence  as  to  the  fact 
of  a  particular  engagement  on  the  part 
of  the  plaintiff  to  lecture  in  Virginia, 
and  probable  gains  to  accrue  therefrom, 
is  admissible  where  the  only  special 
damage  laid  in  the  declaration  was  the 
amount  paid  out  in  endeavoring  to  get 
cured.  Chicago  v.  O'Brennan,  65  111. 
160,  followed  in  Chicago  West  Divi- 
sion R.  Co.  V.  Klauber,  9  III.  App. 
621. 

In  an  Action  for  Assault  and  Battery, 
a  declaration  which,  besides  setting  out 
various  important  items  of  injury, 
suffering,  and  expense,  alleges  the  hin- 
drance in  the  plaintiff  's  affairs  in  the 
loss  of  profit  derived  from  his  occupa- 
tion, was  held  sufficient  to  let  in  evi- 
dence of  the  amount  of  the  plaintiff's 
board,  and  the  value  and  proportion  of 
the  services  of  himself  and  wife  in  their 
joint  occupation.  Welch  v.  Ware,  32 
Mich.  77. 

1.  UranskvT'.  Drv  Dock,  etc.,  R.  Co., 
118  N.  Y.  30S.  See  also  Filer  v.  New 
York  Cent.  R.  Co.,  49  N.  Y.  55. 

Loss  of  Earnings. — In  an  action  by  a 
married  woman  for  personal  injuries, 
the  lower  court  admitted  evidence  of 
the  plaintiff's  loss  of  earnings,  but  it  was 
held,  upon  appeal,  that  this  was  error 
for  the  reason  that  such  damages  were 
not  pleaded.  Mellwitz  r.  Manhattan 
R.  Co.  (Supreme  Ct.),  17  N.  Y.  Supp. 
112,  following  Uransky  x\  Dry  Dock, 
etc.,  R.  Co.,  118  N.  Y.  304,  reversing 
44  Hun  (N.  Y.)  119,  citing  Filer  v. 
New  York  Cent.  R.  Co.,  49  N.  Y.  55. 
In  the  case  first  cited  the  court  said : 
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d.  Loss  OF  Time. — In  order  to  recover  for  loss  of  time  result- 
ing from  personal  injuries,  the  same  must,  as  a  general  rule,  be 
claimed  as  special  damage.*  And  in  order  to  recover  therefor, 
evidence  as  to  the  value  of  such  time  must  be  introduced  in  sup- 
port of  the  averment.** 

e.  Mental  Agony. — No  allegation  of  special  damage  is  neces- 
sary to  recover  for  mental  suffering,  where  this  is  allowed  as  an 


♦'  Ordinarily,  such  damages  are  prov- 
able without  being  specially  pleaded, 
for  in  the  case  of  a  man  or  B.feme  sole 
they  are  the  natural  and  immediate 
consequences  of  the  injury.  Not  so, 
however,  in  the  case  of  a  married 
woman.  She  may  undoubtedly  recover 
them,  but  only  in  case  she  has,  prior  to 
the  injury,  been  engaged  in  the  per- 
formance of  some  labor  for  her  sole 
and  separate  use  and  benefit,  or  can 
otherwise  show  that  she  is  entitled  to 
the  fruits  of  her  own  labor." 

Wife's  Separate  Business. — But  in 
Dickens  v,  Des  Moines,  74  Iowa  216, 
an  action  by  a  married  woman  for 
personal  injuries,  where  it  was  alleged 
that  by  reason  of  such  injuries  she 
would  be  unable  to  perform  any  kind 
of  work  for  the  remainder  of  her 
life,  it  was  held  that  evidence  that  she 
had  a  separate  business  was  properly 
admitted,  although  no  claim  for  dam- 
ages for  loss  of  time  from  business  was 
set  up  in  the  petition. 

1.  Slaughter  v.  Metropolitan  St.  R. 
Co.,  116  Mo.  269,  58  Am.  &  Eng.  R. 
Cas.  604. 

Sufficiency  of  Allegation. — In  an  ac- 
tion for  personal  injuries,  where  the 
petition  alleged  that  "the  plaintiff  be- 
came sick,  sore,  and  lame,  and  so  con- 
tinued for  a  long  time,  and  is  not  yet  fully 
recovered  therefrom,  during  all  of  which 
the  plaintiff  thereby  suffered  great  pain 
and  was  thereby  prevented  from  per- 
forming his  lawful  business,"  it  was 
held  that  such  an  allegation  was  suffi- 
cient to  sustain  an  allowance  for  dam- 
ages for  loss  of  time.  Meier  z<.  Shrunk, 
79  Iowa  22. 

Character  of  Occupation. — If  the  peti- 
tion claims  damages  for  loss  of  tinie 
for  injuries  causing  permanent  disa- 
bility, it  is  not  necessary  that  it  allege 
the  character  of  the  plaintiff's  occu- 
pation and  the  particulars  as  to  his 
earnings,  to  authorize  the  introduc- 
tion of  evidence  showing  his  occupa- 
tion and  the  extent  of  his  earnings. 
Flanagan  v.  Baltimore,  etc.,  R.  Co.,  83 


Iowa  643.  But  see  Houston,  etc.,  R.  Co. 
V.  Ray  (Tex.  Civ.  App.  1S94),  28  S.  W. 
Rep.  256,  in  which  case  it  was  held  that 
where  the  plaintiff  testified  that  before 
the  injury  he  was  capable  of  earning 
seventy-five  dollars  a  month,  and  since 
the  injury  he  was  a  helpless  cripple 
and  wholly  incapacitated  to  earn  a 
living,  it  was  proper  to  charge  the  jury 
that  they  might  consider  loss  of  time, 
although  there  was  no  averment  in 
the  petition  to  such  effect. 

2.  Staal  V.  Grand  St.,  etc.,  R.  .Co., 
107  N.  Y.  625,  31  Am.  &  Eng.  R.  Cas. 
21,  folio-wing  Leeds  v.  Metropolitan 
Gas-light  Co.,  90  N.  Y.  26. 

In  an  action  for  personal  injury,  an 
instruction  that  the  jury  may  allow 
reasonable  compensation  for  loss  of 
time  is  erroneous,  when  the  value  of 
the  time  lost  is  neither  alleged  nor 
proved.  Texas,  etc.,  R.  Co.  v.  Big- 
ham  (Tex.  Civ.  App.  1895),  30  S.  W. 
Rep.  254;  International,  etc.,  R.  Co.  v. 
Simcock,  81  Tex.  503 ;  Britton  v.  Grand 
Rapids  St.  R.  Co.,  90  Mich.  159;  Duke 
V.  Missouri  Pac.  R.  Co.,  99  Mo.  347,  41 
Am.  &  Eng.  R.  Cas.  221. 

Injury  Necessarily  Importing  Loss  of 
Time. — In  Chicago  City  R.  Co.  v.  Hast- 
ings, 35  111.  App.  434,  it  was  held  proper 
to  instruct  the  jury,  in  estimating  dam- 
ages, to  consider  the  loss  of  time  to  the 
plaintiff  occasioned  by  the  injury, 
although  there  was  no  allegation 
or  direct  proof  in  regard  thereto, 
where  the  injury  suffered  necessarily  • 
imports  the  loss  of  time.  Follotv- 
ing  Chicago  v.  Sheehan,  113  111. 
658. 

Nominal  Damages. — In  an  action  for 
personal  injuries,  where  loss  of  time  is 
claimed  as  an  item  of  damage,  if  the 
plaintiff  fails  to  prove  the  value  of  the 
time. lost,  or  facts  upon  which  an  esti- 
mate of  such  value  can  be  founded,  only 
nominal  damage  for  that  item  can  be 
given.  Staal  v.  Grand  St.,  etc.,  R.  Co., 
107  N.  Y.  625,  31  Am.  &  Eng.  R.  Cas. 
21,  folio-wing  Leeds  v.  Metropolitan 
Gas-light  Co.,  90  N.  Y.  26. 
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element  of  damages,  since  such  suffering  is  inseparably  connected 
with  and  attends  personal  injuries.* 

4.  Actions  for  Injuries  to  Infants — a.  GENERALLY. — In  Actions  by 
Parents  for  personal  injuries  to  a  child,  in  order  to  recover  for  the 
prospective  earnings  of  the  child  during  his  minority  there  must 
be  an  allegation  of  special  damage  in  regard  thereto.^  And  upon 
failure  to  make  such  claim,  the  parent  can  only  recover  from  the 
time  of  the  injury  up  to  the  time  of  trial.^ 

In  an  Action  by  the  Child  Himself  no  such  allegation  is  required,  for  in 
such  case  the  injury  to  his  person  is  the  gravamen  of  the  ofTense, 
and  the  damages  are  to  be  measured  by  the  extent  of  that  injury.* 


1.  McCoj  V.  Milwaukee  St.  R.  Co., 
88  Wis.  56;  Stewart  v.  Ripon,  38 
Wis.  584;  Chicago  v.  McLean,  133  111. 
148;  Robinson  v.  Marino,  3  Wash.  441; 
Caldwell  V.  Central  Park,  etc.,  R.  Co., 
7  Misc.  Rep.  (N.  Y.  C.  PI.)  67;  Curtis 
V.  Rochester,  etc.,  R.  Co.,  18  N.  Y.  534, 
75  Am.  Dec.  258;  Brown  v.  Hannibal, 
etc.,  R.  Co.,  99  Mo.  318;  Gronan  v. 
Kukkuck,  59  Iowa  18;  Tyson  t'.  Booth, 
100  Mass.  25S. 

In  an  action  for  personal  injuries, 
where  the  declaration  alleged  that  the 
plaintiff  "suffered  great  pain  and 
agony,"  such  averment  was  held  suffi- 
cftntly  broad  to  cover  any  injury  to  the 
mind  that  resulted  from  the  injury  to 
the  body.  Chicago  v.  McLean,  133 
111.  148. 

Special  damages  are  such  as  really 
take  place,  and  are  not  implied  by 
law,  and  must  be  specially  alleged. 
Facts,  however,  which  are  necessarily 
implied  from  those  alleged  need  not  be 
stated.  And  in  Brown  v.  Hannibal, 
etc.,  R.  Co.,  99  Mo.  31S,  it  was  held 
that  since  physical  pain  and  mental 
anguish  usually,  and  to  some  extent 
necessarily,  flow  from  or  attend  bodily 
injuries,  the  jury  might  infer  them 
from  the  facts  alleged,  and  that  where 
bodily  injuries  are  alleged  in  the  peti- 
tion, and  proved,  the  plaintiff's  physi- 
cal pain  and  mental  anguish  are  pro- 
per elements  of  damage,  though  not 
stated  in  the  petition. 

Damages  Implied  by  Law. — In  Robin- 
son 1'.  Marino,  3  Wash.  441,  the  court 
said  :  "  It  is  a  well-settled  principle  of 
law  that  damages  which  are  the  natural 
and  necessary  result  of  an  injury  need 
not  be  specially  pleaded.  The  plaintiff 
had  a  right,  under  the  allegations  of 
the  complaint,  to  recover  a  fair  compen- 
sation for  all  the  direct  and  obvious  re- 
sults of  the  injuries  received,  including 
physical    pain    and    mental    anguish. 


Such  damages  are  implied  b}'  law  and 
need  not  be  specially  alleged."  Cit- 
ing Curtis  V.  Rochester,  etc.,  R. 
Co.,  iS  N.  Y.  534,  75  Am.  Dec.  258; 
Tyson  r'.  Booth,  100  Slass.  258. 

Suffering  Yet  to  be  Endured. — In  Schu- 
ler  X'.  Third  Ave.  R.  Co.,  1  Misc.  Rep. 
(N.Y.  C.  PI.)  351,  it  was  held  that  a  gen- 
eral allegation  of  damages  entitled  the 
plaintiff  to  recover  not  only  for  the 
pain  and  suffering  endured  up  to  the 
time  of  the  trial,  but  for  such  as  yet 
remained  to  be  endured.  See  also 
Curtis  V.  Rochester,  etc.,R.  Co.,  18  N.Y. 
534,  affirming  20  Barb.  (N.  Y.)  2S2; 
Feeney  v.  Long  Island  R.  Co.,  116 
N.  Y.  375. 

Meaning  of  Term. — "  Mental  agony  " 
specified  in  a  petition  for  personal  in- 
juries includes  terror  and  fright.  San 
Antonio,  etc.,  R.  Co.  v.  Corley  (Tex. 
Civ.  App.  1894),  26  S.  W.  Rep.'903. 

2.  Dunn  v.  Cass  Ave.,  etc.,  R.  Co., 
21  Mo.  App.  188;  Matthews  v.  Mis- 
souri Pac.  R.  Co.,  26  Mo.  App.  84; 
Gilligan  -'.  New  York  etc.,  R.  Co.,  i 
E.  D.  Smith  (N.  Y.)  461. 

Thus  in  Dunn  r'.  Cass  Ave.,  etc.,  R. 
Co.,  21  Mo.  App.  206,  the  court  said: 
"It  seems,  therefore,  important,  in  any 
case  where  a  father  sues  for  damages 
sustained  by  him  in  consequence  of  a 
personal  injury  to  his  minor  child,  for 
him  to  lay  the  damages  specially  and 
to  prove  them  as  laid,  for  such  dam- 
ages are  obviously  special  damages, 
since  no  damages,  as  a  mere  conclusion 
of  law,  can  be  said  to  accrue  to  him 
from  such  an  injury."  Distinguish- 
ing Nagel  V.  Missouri  Pac.  R.  Co.,  75 
Mo.  653;  Frick  v.  St.  Louis,  etc.,  R. 
Co.,  75  Mo.  542. 

3.  Gilligan  v.  New  Y'ork,  etc.,  R. 
Co.,  I  E.  D.  Smith  (N.  Y.)  453. 

4.  Gilligan  v.  New  York,  etc.,  R. 
Co.,  I  E.  D.  Smith  (N.  Y.)  461. 

In  an  action  by  a  father  to  recover 
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b.  Loss  OF  Service. — It  also  seems  necessary  that  the  plaintiff 
allege  that  the  child  was  his  or  her  servant,  and  that  by  reason  of 
the  injury  the  plaintiff  was  deprived  of  the  child's  services.* 

In  Actions  for  Death. — In-  cases  of  death  resulting  from  personal 
injuries,  damages  for  the  loss  of  prospective  earnings  are  special 
in  their  character,  and  must  be  specially  pleaded.* 

XIV.  Actions  for  False  Imprisonment. — So,  in  actions  for  false 
imprisonment,  matters  of  special  damage  must  be  specially 
pleaded.^     But  the  recovery  in  an  action  for  false  imprisonment 


damages  for  injuries  to  his  son,  where 
it  was  averred  in  the  petition  that  the 
plaintifiP  had  lost  all  services  of  his  son 
from  the  time  of  the  injury,  and  that 
the  loss  of  services  was  caused  by  the 
negligence  of  the  defendant's  servants, 
etc.,  it  was  held  that,  notwithstanding 
the  fact  that  he  said  the  injuries  to  his 
son  were  permanent,  the  failure  to 
allege  that  by  reason  thereof  he  had 
incurred  the  loss  of  the  boy's  services 
during  the  period  of  his  minoritj',  or  in 
any  form  to  indicate  that  he  claimed  for 
such  loss,  would  prevent  his  recovery 
therefor.  Gilligan  v.  New  York,  etc., 
R.  Co.,  I  E.  D.  Smith  (N.  Y.)  461.  In 
an  action  by  the  boy  himself  no  such 
averment  would  be  necessar}-,  for  in 
sucli  an  action  the  injury  to  his  person 
is  the  gravamen  of  the  action,  and  the 
damages  ought  to  be  measured  hy  the 
extent  of  that  injury.  Lincoln  v.  Sara- 
toga, etc.,  R.  Co.,  23  Wend.  (N.  Y.)425, 
citing  Gilligan  v.  New  York,  etc.,  R. 
Co.,  I  E.  D.  Smith  (N.  Y.)  461. 

1.  Matthews  v.  Missouri  Pac.  R.  Co., 
26  Mo.  App.  75 ;  Dunn  v.  Cass  Ave., 
etc..  R.  Co.,  21  Mo.  App.  188. 

Failure  to  Allege  that  Child  Was  Serv- 
ant.— In  Matthews  v.  Missouri  Pac. 
R.  Co.,  26  Mo.  App.  84,  on  the  authority 
of  Dunn  z'.  Cass  Ave.,  etc.,  R.  Co.,  21 
Mo.  App.  188,  the  court  held  that  in  an 
action  by  a  mother  for  personal  injuries 
to  her  son,  a  failure  of  the  petition  to  al- 
lege that  the  child  was  a  servant  of  the 
plaintiff  at  the  time  of  injury  renders 
the  petition  defective  as  stating  no 
ground  for  recovering  damages  in  re- 
spect to  the  loss  of  services. 

Action  for  Homicide. — In  an  action 
brought  to  recover  damages,  as  pro- 
vided by  section  2690  of  Georgia  Code, 
for  the  loss  of  the  services  of  'plaintift''s 
son  in  consequence  of  an  alleged  tort 
committed  by  the  defendant,  the  fact 
that  the  plaintiff  alleges  in  her  decla- 
ration, as  showing  the  aggravated  char- 
acter of  the  tort,  that  lier  son  died  in 


consequence  of  the  same,  docs  not  make 
the  suit  an  action  to  recover  for  homi- 
cide, under  the  provision  of  section 
2971.  The  foundation  of  the  plaintiff's 
action  in  such  a  case  is  to  recover  dam- 
ages for  the  loss  of  the  services  of  her 
son  and  not  for  the  homicide.  Chick  zj. 
Southwestern  R.  Co.,  57  Ga.  359. 

And  in  California  it  is  held  that,  in 
an  action  by  a  father  for  the  death  of 
his  child,  failure  to  aver  the  loss  of 
services  of  the  child  does  not  render 
the  complaint  defective,  since  such  is 
the  natural  and  necessary  sequence  of 
the  death.  Morgan  v.  Southern  Pac. 
R.  Co.,  95  Cal.  520.  See  also  article 
Death  by  Wron-gful  Act.  # 

2.  Pennsvlvania  Co.  v.  Lilly,  73  Ind. 
252;  Hurst' r.  LVetroit  City  R.  Co.,  84 
Mich.  546;  Perry  -•.  Georgia  R.,  etc., 
Co.,  85  Ga.  193.  See  also  Smith  v. 
Alabama  East,  etc.,  R.  Co.,  84  Ga. 
183,  approving  Chick  v.  Southwest- 
ern R.  Co.,  57  Ga.  357;  Ford  v.  Mon- 
roe, 20  Wend.  (N.  Y.)  210.  See  article 
Death  by  Wrongful  Act. 

In  an  action  on  the  case  for  negli- 
gence in  driving  a  carriage,  whereby 
the  son  of  the  plaintiff  was  run  over 
and  killed,  it  was  held  that  the  loss 
of  service  of  the  child,  and  expense 
occasioned  by  the  sickness  of  the  plain- 
tiff's wife,  caused  by  the  shock  to  her 
maternal  feelings,  were  proper  items 
of  damage ;  the  same  being  laid  as 
special  damage  in  the  declaration. 
Ford  V.  Monroe,  20  Wend.  (N.  Y.)  210. 

3.  Rising  v.  Granger,  i  Mass.  49; 
Strang  v.  Whitehead,  12  Wend.  (N. 
Y.)64;  Boyce  v.  Bayliffe,  i  Campb. 
58;  Brown  f.  Cummings,  7  Allen 
(Mass.)  507;  Hart  -■.  Evans,  8  Pa. 
St.  21  ;  Pettit  V.  Addington.  Peake  N.  P. 
62  ;  Lowden  v.  Goodrick,  Peake  N.  P. 
46;  Atchison,  etc.,  R.  Co.  -'.  Rice,  36 
Kan.  603. 

Where  a  declaration  for  false  impris- 
onment alleged  as  damages  that  the 
"  plaintiff  was   greath-    hindered    and 
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will  not  be  limited  to  nominal  damages,  although  there  is  no  alle- 
gation or  proof  of  special  damage,  but  in  such  cases  the  jury  may 
give  such  general  damages  as  the  circumstances  warrant. ^ 

XV.  Actions  against  Caeeiers— 1,  General  Damages.— The  rules 
of  pleading  relating  to  damages  remain  the  same  in  this  class  of 
actions,  and  under  the  general  ad  damnum  clause  the  plaintiff 
may  recover  all  damages  not  special  in  their  character.^ 

2.  Special  Damages. — In  order  to  warrant  a  recovery  for  the 
latter  class,  however,  they  must  be  specifically  set  out  in  the 
complaint.^ 


prevented  from  performing  and  trans- 
acting his  business,"  "and  from  engag- 
ing and  embarking  in  other  business 
which  he  might  and  would  otherwise 
embark  in,"  evidence  was  introduced 
as  to  the  nature  of  the  plaintiff's  busi- 
ness and  that  he  had  been  applied  to,  to 
go  outside  of  the  county  after  the  ar- 
rest. It  was  held  that  the  averments 
of  the  declaration  did  not  warrant  the 
evidence  of  special  damage.  Fuller  v. 
Bowker,  ii  Mich.  204,  cited  in  Wood 
V.  Rice,  24  Mich.  423. 

Expenses  in  Getting  Bid  of  Arrest. — 
Evidence  of  the  value  of  the  services 
of  an  attorney  in  getting  rid  of  an  il- 
legal arrest  is  not  admissible  in  an  ac- 
tion for  false  imprisonment,  where  such 
expenses  are  not  specially  laid  in  the 
declaration,  since  they  are  not  the  legal 
and  natural  consequence  of  the  act 
complained  of.  Strang  v.  Whitehead, 
12  Wend.  (N.  Y.)  64. 

Insufficient  Food. — In  an  action  for 
false  imprisonment,  the  evidence  that 
the  plaintiff  was  stinted  in  his  food 
when  confined,  and  has  suffered  in  his 
health  thereby,  cannot  be  received 
•without  being  specially  alleged,  because 
these  things  do  not  necessarily  result 
from  illegal  confinement.  Hart  v. 
Evans,  8  Pa.  St.  21,  quoting  Lowden 
v.  Goodrick,  Peake  N.  P.  46. 

Illness  on  Account  of  Arrest. — So,  in 
order  to  recover  for  illness  on  account 
of  the  arrest,  it  must  be  alleged  in  the 
complaint.  Atchison,  etc.,  R.  Co.  v. 
Rice,  36  Kan.  603;  Pettit  v.  Adding- 
ton,  Peake  N.  P.  62. 

Loss  of  Appointment  to  Office.  —  In 
Boyce  v.  BaylilTe,  i  Campb.  58,  it  was 
said  to  have  been  held  that,  in  an  ac- 
tion for  false  imprisonment  with  the 
allegation  that  the  plaintiff  thereby  lost 
an  appointment  to  office,  he  could  not 
recover  for  the  loss,  because  it  was  too 
remote.  Quoted  in  Brown  v.  Cum- 
mings,  7  Allen  (Mass.)  507. 


1.  Josselyn  v.  McAllister,  22  Mich. 
300;  Page  V.  Mitchell,  13  Mich.  63. 
See  also  Tefft  v.  Windsor,  17  Mich. 
486.  See  also  article  False  Impris- 
onment. 

2.  See  sufra,  XIII.  Actions  for  Per- 
sonal Injuries'^  and  XI.  DuTuages  for 
Breach  of  Cotitracts.  See  also  article 
Carriers,  vol.  3,  p.  847. 

3.  Missouri,  etc.,  R.  Co.  v.  Dawson 
(Tex.  Civ.  App.  1895),  29  S.  W.  Rep. 
1106;  Gulf,  etc.,  R.  Co.  V.  Hurley,  74 
Tex.  593  ;  Gulf,  etc.,  R.  Co.  v.  Sparger 
(Tex.  Civ.  App.  1895),  32  S.  W.  Rep. 
49;  G"lf)  etc.,  R.  Co.  V.  Adams,  3 
Tex.  App.  Civ.  Cas.,  9  422;  New  Or- 
leans, etc.,  R.  Co.  V.  Moore,  40  Miss.  43 ; 
Hunter?'.  Stewart,  47  Me.  419;  Laing 
V.  Colder,  8  Pa.  St.  479. 

In  a  suit  against  a  common  carrier 
for  not  carrying  a  partj^  according  to 
contract,  the  allegation  of  a  breach, 
whereby  the  plaintiff  was  subjected  to 
great  inconvenience  and  injury,  is  not 
an  allegation  of  special  damage.  Rob- 
erts V.  Graham,  6  Wall.  ( U.  S.)  578. 

Ejectment  from  Train. — In  an  action 
for  assault  and  battery  committed  by  a 
conductor's  ejecting  plaintiff  frj>m  the 
train,  plaintiff  was  permitted  to  prove 
that  subsequent  to  the  alleged  assault 
and  ejectment  he  was  arrested  by  an 
officer  without  warrant,  at  the  instance 
of  said  conductor,  and  placed  in  jail; 
it  was  held  that  such  evidence  was  not 
admissible,  because  said  arresting  and 
imprisonment  were  not  alleged  in  the 
pleadings  as  counts  for  damages.  Gulf, 
etc.,  R.  Co.  V.  Adams,  3  Tex.  App. 
Civ.  Cas.,  ^  422. 

In  an  action  for  damages  hy  a  pas- 
senger for  wrongful  ejectment  from  a 
railroad  train,  he  may  claim  and  re- 
cover special  damages  for  expenses 
necessarily  incurred  "for  telegrams 
necessary  to  inform  his  family  and  busi- 
ness associates  of  his  whereabouts," 
but  under  such  an  averment  and  claim 
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Written  Claim  for  Damages. — Contracts  of  shipment  frequently  con- 
tain stipulations  that  notice  in  writing  of  the  claim  for  damages 
shall  be  given,  and  in  those  cases  such  notice  is  a  condition  pre- 
cedent to  the  right  to  sue.^ 


he  cannot  prove  or  recover  on  the 
price  of  a  telegram  sent  to  his  brother 
in  a  neighboring  city,  requesting  him 
to  attend  to  a  matter  of  urgent  busi- 
ness, which  his  enforced  delay  pre- 
vented him  from  attending  to  in  per- 
son, there  being  no  evidence  that  his 
brother  was  a  member  of  his  family  or 
connected  in  business  with  him. 
Alabama  G.  S.  R.  Co.  v.  Tapia,  94 
Ala.  226. 

Loss  of  Time. — In  an  action  against  a 
carrier  for  ejection  from  the  train,  evi- 
dence as  to  loss  of  time  is  inadmissible 
where  the  complaint  alleged  damages 
only  for  injuries,  doctor's  fees,  and  the 
costs  incurred  on  account  of  the  delay. 
Missouri,  etc.,  R.  Co.  v.  Dawson 
(Tex.  Civ.  App.  1895),  29  S.  W.  Rep. 
1 106.  And  so  an  instruction  to  such 
effect  was  held  erroneous.  Gulf,  etc., 
R.  Co.  t'.  Sparger  (Tex.  Civ.  App. 
1S95),  32  S.  W.  Rep.  49. 

Harsh  and  Abusive  Language. — Nor 
can  a  recovery  be  had  for  harsh  and 
abusive  language  used  by  a  brakeman 
in  ejecting  the  plaintiff  from  the  train, 
unless  they  are  specifically  claimed  in 
the  complaint.  Alabama  G.  S.  R.  Co. 
V.  Tapia,  94  Ala.  226. 

Illness  of  Plalntiflf's  Family. — In  an 
action  for  being  put  off  the  defendant's 
train,  and  alleging  fatigue,  distress, 
and  pain  of  mind,  etc.,  evidence  as  to 
the  illness  of  the  plaintiff's  child  as  an 
element  of  damage  is  inadmissible, 
since  such  fact  should  be  specifically 
alleged  in  order  to  warrant  a  recovery 
therefor.  Gulf,  etc.,  R.  Co.  v.  Hurley, 
74  Tex.  593. 

Delay  in  Delivery  of  Freight. — In  a 
suit  to  recover  damages  for  delay  in 
the  delivery  of  freight,  it  was  alleged 
that,  in  consequence  of  the  delay,' 
twenty  laborers  of  the  plaintiff 's  were 
idle  and  he  was  compelled  to  pay  three 
dollars  a  day  to  each  during  such  time, 
and  eighteen  dollars  for  telegraphing, 
etc.  It  was  held  that  the  wages,  etc., 
constituted  special  damages  such  as 
would  not  ordinarily  be  the  natural  and 
direct  consequence  of  the  alleged  delay 
and  such  as  could  not  reasonably  be  con- 
sidered as  having  been  within  the  con- 
templation of  the  parties  at  the  time  of 
making  the  contract,  hence  the  plain- 


tiff was  not  entitled  to  recover  such 
damages,  unless  at  the  time  of  making 
the  contract  the  defendant  had  knowl- 
edge of  the  facts  which  would  reasona- 
bly make  it  probable  that  delay  in 
performing  the  contract  would  result  in 
such  damages;  and  where  there  was  no 
allegation  of  such  knowledge  on  the 
part  of  the  defendant,  no  cause  of  ac- 
tion is  shoAvn.  Ligon  v.  Missouri  Pac. 
R.  Co.,  3  Tex.  App.  Civ.  Cas.,  §  i. 
So  the  allegation  that  the  plaintiff 
notified  the  defendant's  agents,  four 
days  after  shipment  of  the  freight,  of 
the  importance  of  its  immediate  deliv- 
ery, cannot  fail  to  make  the  defendant 
liable  for  such  darriages,  since  the  fact 
which  would  render  probable  such 
special  damages  must  have  been  within 
the  knowledge  of  the  defendant  at  the 
time  of  entering  into  the  contract. 

Financial  Embarrassment. — In  an  ac- 
tion against  a  common  carrier  for 
negligence  in  breaking  the  plaintiff's 
arm,  the  declaration  being  of  damages 
arising  from  pain,  loss  of  time,  and 
expense,  evidence  as  to  the  number  of 
the  plaintiff's  family,  and  that,  in  con- 
sequence of  this  injury,  he  became 
embarrassed,  was  properly  rejected 
when  an  allegation  of  special  damages 
was  not  made  in  the  complaint.  Laing 
V.  Colder,  8  Pa.  St.  479. 

Money  Expended. — In  an  action  for 
damages  against  a  railroad  company  to 
recover  the  value  of  property,  evidence 
that  the  plaintiff  expended  a  certain 
amount  for  clothing,  shoes,  etc.,  occa- 
sioned by  the  loss  of  the  trunk,  was  not 
admissible,  since  the  action  was  to  re- 
cover damages  for  the  breach  of  con- 
tract and  no  special  damages  were  al- 
leged in  the  complaint.  New  Orleans, 
etc.,  R.  Co.  f.  Moore,  40  Miss.  43. 

Impaired  Prospect  of  Marriage. — In 
an  action  against  a  carrier  for  negli- 
gence, whereby-  the  plaintiff  received 
great  bodily  injury,  damages  on  ac- 
count of  plaintiff's  prospect  of  mar- 
riage being  impaired  by  the  injur}' 
cannot  be  recovered  unless  specially  al- 
leged.    Hunter  v.  Stewart,  47  Me.  419. 

1.  Missouri  Pac.  R.  Co.  v.  Scott,  2 
Tex.  App.  Civ.  Cas.,  §  324;  Texas, etc., 
R.  Co.  f.  Scrivener,  2  Tex.  App.  Civ. 
Cas.,  §  328;  Texas,  etc.,  R.  Co.  v.  Hamra» 
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3.  Matters  of  Aggravation. — So,  in  an  action  against  a  common 
carrier  for  not  stopping  at  a  station  for  passengers,  whereby  the 
plaintiff  was  injured,  it  may  be  shown  in  aggravation  of  damages 
that  he  was  in  a  delicate  state  of  health,  and,  consequently,  more 
severely  injured,  without  alleging  the  same  in  the  declaration.* 

XVI.  Slandee  and  Libel — 1.  Generally. — In  every  case  where 
a  person  has  suffered  loss  by  the  malicious  defamation  of  another, 
he  may  have  an  action  for  damages.^ 

2.  General  Allegation  of  Damage  —  a.  Generally. — In  many 
instances,  where  the  immediate  tendency  of  the  defamation  is  to 
produce  injury,  there  is  a  presumption  of  law  as  to  the  injurious 
effect  of  the  language,  and  that  the  character  of  the  person  assailed 
has  been  damaged,  and  in  such  cases  a  right  of  action  is  conferred 
without  requiring  an  allegation  of  special  loss  or  damage.* 


2  Tex.  App.  Civ.  Cas.,  §  496;  Gulf,  etc., 
R.  Co.  V.  York,  2  Tex.  App.  Civ.  Cas., 
§  814;  Gulf,  etc.,  R.  Co.  V.  Maetze,  2 
Tex.  App.  Civ.  Cas.,  §  634.  See  article 
Conditions  Precedent,  vol.  4,  p. 
626. 

1.  Heirn  v.  M'Caughan,  32  Miss.  17, 
66  Am.  Dec.  600.  See  supra,  IIL  Afat- 
ters  in  Aggravation  of  Datnages. 

Inconvenience. — An  allegation  in  a 
petition,  in  an  action  for  damages  for 
injuries  caused  by  the  derailment  of  a 
train,  that  by  the  derailment  the  plain- 
tiff was  put  to  great  inconvenience  and 
delay;  that  he  was  expected  at  a  cer- 
tain place  at  a  certain  day,  but  was 
unable  to  reach  it ;  that  the  weather 
was  bitterly  cold,  and  the  place  of  ac- 
cident was  not  near  any  house,  and  he 
was  forced  to  walk  to  a  town  for 
shelter  and  suffered  greatly  thereby ; 
and  that,  by  reason  of  said  inconven- 
ience and  delay,  he  was  damaged  to 
the  sum  of,  etc.,  is  too  indefinite  to 
warrant  the  recovery  of  any  sum  for 
inconvenience.  Missouri  Pac.  R.  Co. 
V.  Mitchell,  75  Tex.  77,  41  Am.  &  Eng. 
R.  Cas.  224. 

2.  Birch  v.  Benton,  26  Mo.  158; 
Am.  &  Eng.  Ency.  Law,  tit.  Libel 
AND  Slander. 

Injury  in  Law  or  Fact. — To  maintain 
an  action  for  slander  the  consequence 
of  the  words  spoken  must  be  to  occa- 
sion some  injury  or  loss  to  the  plaintiff 
either  in  law  or  fact;  an  averment  of 
special  damage  will  show  injury  in 
fact,  and  the  averment  of  the  speaking 
of  the  words  actionable  per  se  will 
show  injury  in  law.  Abrams  v.  Foshee, 

3  Iowa  274. 

3.  See  Am.  and  Eng.  Encyc.  Law, 
tit.  Libel  and  Slander. 


Thus,  in  an  action  for  slander,  it  is 
sufficient  to  state  and  aver  that  the  de- 
fendant called  the  plaintiff  a  thief,  with- 
out averring  that  thereby  the  character 
of  the  plaintiff  was  injured,  because 
the  law  implies  and  intends  such  in- 
jury and  damage  to  follow  the  act  com- 
plained of.  Hart-'.  Evans,  8  Pa.  St.  21, 
quoting.  Craft  v.  Boite,  i  Saund.  243^^ 
note  5  ;   1  Chitty's  Pldg.  385. 

In  Stone  v.  Cooper,  2  Den.  (N.  Y.) 
299,  the  court  said:  "To  sustain  a 
private  action  for  the  recovery  of  a 
compensation  in  damages  for  a  false 
and  unauthorized  publication,  the 
plaintiff  in  such  action  must  either 
aver  and  prove  that  he  has  sustained 
some  special  damage  from  the  publica- 
tion of  the  matter  charged  against  him, 
or  the  nature  of  the  charge  itself  must 
be  such  that  the  court  can  legally  pre- 
sume he  has  been  degraded  in  the  esti- 
mation of  his  acquaintances,  or  of  the 
public,  or  has  suffered  some  loss,  either 
in  his  property,  character  or  business, 
or  in  his  domestic  or  social  relations, 
in  consequence  of  the  publication  of 
such  charge."  Quoted  in  Caldwell  v. 
Raymond,  2  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)   197. 

Where  the  petition  alleged  that  the 
publication  was  a  libel  on  the  plain- 
tiffs' good  name  and  credit,  and  that 
by  reason  thereof  they  were  forced  to 
suspend  their  business  to  their  dam- 
age in  the  sum  of  fifteen  hun- 
dred dollars,  it  was  held  that  the 
damages  claimed,  and  tiie  evidence 
to  show  loss  of  trade,  were  such  dam- 
ages as  flowed  directly  from,  and  were 
the  necessary  results  of,  the  publica- 
tion, and  such  evidence  was  permissible 
as  to  general  damages  under  the  allega- 
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b.  Words  Actionable  Per  Se. — Where  the  defamatory  words 
are  actionable  per  se,  the  plaintiff  may  recover  under  the  general 
allegation  all  damages  which  necessarily  result  therefrom.*    Thus, 


tions  in  the  petition.  Mitchell  v.  Brad- 
street  Co.,   ii6  Mo.  226. 

Unnecessary  to  Aver  that  Damage 
Followed  Each  Act. — Where  the  declara- 
tion alleged  that  the  defendants  had  sent 
out  circulars  and  done  other  acts  affect- 
ing the  plaintiff's  credit  and  business 
reputation,  it  was  held  unnecessary  to 
allege  that  damage  followed  from  each 
act  in  the  series,  or  that  each  act  was 
successful  in  effecting  the  particular 
purpose  sought.  Oliver  f.  Perkins,  92 
Mieh.  304. 

Natural  Purport  of  Words  Injurious. — 
In  Caldwell  v.  Raymond,  2  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  197,  the  court 
said  :  "The  law  in  this  state  is  now 
well  .settled  that  when  the  court  can 
discern  an  injurious  meaning  in  the 
plain  and  natural  purport  of  the  pub- 
lication itself  some  damage  is  to  be 
presumed ;  but  when  the  words  are 
not,  in  their  natural  and  obvious  con- 
struction, injurious,  the  plaintiff  must 
aver  and  prove  special  damage."  Fol- 
lowing-?>ione  V.  Cooper,  2  Den.  (N.  Y.) 
299 ;  Bennett  v.  Williamson,  4  Sandf. 
(N.  Y.)  60. 

"In  Kelly  v.  Partington,  5  B.  &  Ad. 
645,  27  E.  C.  L.  144,  which  was  an  ac- 
tion for  slander,  the  words  in  the  dec- 
laration were,  'She  secreted  is.  6d. 
under  the  till,  stating  these  are  not 
limes  to  be  robbed.'  It  was  alleged  as 
special  damage  that  by  reason  of  the 
speaking  of  the  words  a  third  person 
refused  to  take  the  plaintiff  into  service. 
The  plaintiff  recovered  one  shilling 
damages,  and  the  defendant  obtained  a 
rule  nisi  for  arresting  the  judgment  on 
the  ground  that  the  words,  taken  in 
their  grammatical  sense,  were  not  dis- 
paraging to  the  plaintiff  and,  therefore, 
that  no  special  damage  could  result 
from  them.  Denman,  Ch.  J.,  said:  'The 
words  do  not  of  necessity  import  any- 
thing injurious  to  the  plaintiff's'charac- 
ter,  and  we  think  the  judgment  must 
be  arrested  unless  there  be  something 
on  the  face  of  the  declaration  from 
which  the  court  can  clearly  see  that 
the  slanderous  matter  alleged  is  in- 
jurious to  the  plaintiff'.' "  Quoted 
in  Terwilliger  v.  Wands,  17  N. 
Y.  61. 

Suborning  Witnesses  to  Defame. — In 
an   action  for  suborning  witnesses  to 


defame  the  character  of  the  plaintiff, 
special  damage  need  not  be  alleged,  if 
the  acts  charged  are  such  that  their 
natural  and  necessary  consequence  is 
to  injure  the  plaintiff.  Rice  v.  Cool- 
idge,  121  Mass.  393. 

1.  Alabama. — Johnson  v.  Robertson, 
8  Port.  (Ala.)  486. 

California. — Butler  v.  Howes,  7 
Cal.  88. 

Florida. — Montgomery  v.  Knox,  23 
Fla.  595. 

loTva. — Hicks  v.  Walker,  2  Greene 
(low-a)  440 ;  Parker  v.  Lewis,  2  Greene 
(Iowa)  311. 

Mat  yland. — Newbold  xk  Bradstreet, 
57Md."38. 

Massachusetts. — Chaddockt'.  Briggs, 
13  Mass.  248. 

Michigan. — Newman  v.  Stein,  75 
Mich.  402  ;  Haney  Mfg.  Co.  v.  Perkins, 
78  Mich.  I  ;  Burt  v.  McBain,  29  Mich. 
264. 

Missouri. — Birch  v.  Benton,  26  Mo. 

153- 

Ne-w  Tork. — Terwilliger  v.  Wands, 
17  N.  Y.  54,  72  Am.  Dec. 420,  affirming 
Terwilliger  v.  Wands,  25  Barb.  (N.Y.) 
313  ;  Herrick  v.  Lapham,  10  Johns.  (N. 
Y.)  281  ;  Knickerbocker  L.  Ins.  Co. 
V.  Ecclesine,  42  How.  Pr.  (N.  Y.  Super. 
Ct.)  201  ;  Smith  v.  Ottendorfer  (Su- 
preme  Ct.),  3  N.  Y.  St.  Rep.  1S7.      . 

North  Carolina. — Ingram  t'.  Law- 
son,  6  Bing.  N.  Cas.  212,  37  E.  C. 
L.  350- 

Ohio. — Malone  v,  Stewart,  15  Ohio 
320. 

In  Birch  v.  Benton,  26  Mo.  158,  the 
court  said:  "In  every  case  where  a 
person  suffers  loss  hy  the  malicious  def- 
amation of  another,  he  may  have  an' 
action;  and  in  many  instances,  as  the 
immediate  tendency  of  the  slander  is 
to  produce  injury,  the  law  considers 
the  speaking  of  words  that  impute  par- 
ticular offenses  as  injurious;  and,  pre- 
suming that  the  person  whose  charac- 
ter is  assailed  is  damaged,  confers  the 
right  of  action  without  requirinj^  the 
allegation  or  proof  of  special  loss. 
Such  words  are  called  actionable  of 
themselves;  whilst  for  the  speaking  of 
others  the  party  aggrieved  must  aver 
and  prove  special  damages." 

In    Johnson    v.    Robertson,   8    Port. 
(Ala.)  486,  the  court  held  that  the  words 
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where  the  words  charge  some  punishable  offense,^  some  disgrace- 
ful disease,**  or   were   spoken   of  a   person    in    relation  to  some 


being  actionable  in  themselves,  it  was 
not  necessary  to  lay  special  damage, 
but  no  evidence  of  special  damage 
could  be  received  unless  specially 
averred  in  the  declaration. 

Plaintiff  Not  Confined  to  Nominal  Dam- 
ages.— In  an  an  action  for  libel  it  was 
alleged  for  error  that  the  judge  refused 
to  charge  that,  unless  the  jurv  should 
find  that  the  publication  complained  of 
occasioned  an  actual  injury  and  loss  of 
trade  to  the  plaintifT,  then  under  the 
declaration,  which  alleged  only  such 
injury,  the  plaintiff  could  recover  only 
nominal  damages.  The  court  held  that 
such  might  be  the  case  if  the  words  had 
not  been  actionable  per  sc;  but  that 
being  so,  if  the  jury  found  that  the 
publication  was  malicious  the^'  could 
not,  whatever  the  proof  as  to  the  influ- 
ence upon  business,  be  thus  limited  in 
their  verdict.  Whittemore  v,  Weiss, 
33  Mich.  348. 

Damages  Not  Confined  to  Individual 
Instances. — In  a  libel  suit,  under  the 
allegation  of  general  damages,  when 
the  issue  is,  what  damages  has  the 
plainliflf  suffered  generally,  in  the  com- 
munity where  he  is  known,  by  the  pub- 
lication of  the  libelous  article  ;  and  not 
what  has  he  suffered  in  individual  in- 
stances, where  those  who  have  known 
him  have  treated  him  differently  from 
what  they  did  before;  if  he  wishes  to 
recover  damages  in  the  latter  case,  he 
must  allege  them.  McDuff  v.  Detroit 
Evening  Journal  Co.,  84  Mich.  5. 

Mental  Suffering. —  Under  proper 
pleadings  and  proofs,  the  plaintiff  may 
recover  damages  for  all  actual  loss  and 
injuries  sustained,  including  mental 
suffering  and  discomfort  arising  from 
the  public  disgrace  and  indignity 
caused  by  the  slander.  Newman  v. 
Stein,  75  Mich.  407. 

In  Chesley  v.  Tompson,  137  Mass. 
137,  it  was  held  that  damages  for 
mental  suffering  naturally  resulting 
from  the  publication  of  the  slander  are 
not  special  damages  which  must  be 
specifically  alleged  in  the  complaint. 
See  also  Hastings  v.  Stetson,  130  Mass. 
76;  Mahoney  v.  Belford,  132  Mass.  393; 
Markham  v.  Russell,  12  Allen  (Mass.) 
573;  Marble  v.  Chapin,  132  Mass.  225. 
And  the  plaintiff  may  testify  to  such 
mental  suffering,  although  damages  for 
^uch  suffering  are    not  alleged  in  the 


declaration.     Chesley  v.  Tompson,  137 
Mass.  137. 

1.  Montgomery  t;.  Knox,  23  Fla.  595; 
Fleming    v.    Albeck,     67     Cal.     227 
Georgia    v.    Kepford,   45      Iowa     51 
Parker  T^  Lewis,  2  Greene  (Iowa)  311 
Cleveland  v.    Detweiler,   18   Iowa  299, 

Without  averment  and  proof  of  spe 
cial  damage,  says  Shaw,  C.  J.,  the 
plaintiff,  in  an  action  on  the  case  for 
slander,  must  prove  that  the  defendant 
uttered  language,  the  effect  of  which 
was  to  charge  the  plaintiff  with  some 
crime  or  offense  punishable  by  law. 
Bunnell  v.  Fiske,  11  Met.  (Mass.)  552, 
quoted  in  Pollard  -■.  Lyon,  91  U.  S.  232. 

Chitty  remarks  that  "  though  it  is 
usual,  in  an  action  on  the  case  for  call- 
ing the  plaintiff  a  '  thief,'  to  state  that 
by  reason  of  the  speaking  of  the  words 
the  plaintiff's  character  was  injured, 
yet  that  the  statement  appears  unneces- 
sary, because  it  is  an  intendment  of 
law  that  the  plaintiff  was  injured  by 
the  speaking  of  such  words."  Chitt^''^ 
Pldg.  347,  quoted  in  Hicks  v.  Walker,. 
2  Greene  (Iowa)  442. 

Removing  Landmarks. — In  Young  t;. 
Miller,  3  Hill  (N.  Y.)  21,  it  was  held 
actionable  per  sc  to  nccuse  a  man  of 
removing  a  landmark,  since  such  of- 
fense is  punishable  by  statute,  and 
there  was  no  need  to  aver  special 
damage.     2  Rev.  Stat.  695,  §^  32, 40. 

2.  Perkins  v.  Mitchell,  31  Barb.  (N. 
Y.)  461.  (Insanity);  Hewit  v.  Mason, 
24  How.  Pr.  (N.  Y.  Supreme  Ct.)  366; 
Williams  v.  Holdredge,  22  Barb.  (N. 
Y.)  396.  See  also  Malone  v.  Stewart, 
15  Ohio  319. 

Insanity. — Where  the  complaint  al- 
leged the  publication  of  words  charg- 
ing the  plaintiff  with  being  insane, 
there  is  no  need  to  further  aver  any 
special  damage  to  the  plaintiff,  since 
the  degrading  and  injurious  effect  of 
such  a  charge  is  obvious  and  need  not 
be  pointed  out.  Perkins  v.  Mitchell, 
31  Barb.  (N.  Y.)  461. 

Calling  a  Person  a  Hermaphrodite. — 
In  Malone  v.  Stewart,  15  Ohio  320,  it 
was  held  actionable  per  se  to  call  a 
woman  a  hermaphrodite,  without  alleg- 
ing special  damage.  This  decision  was 
not  based  upon  any  statute  making^ 
such  words  actionable  per  se,  but  it 
seems  it  was  a  concession  to  the  hard- 
ship of  the  case. 
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profession,  occupation,  or  official  station,*  they  are  actionable 
per  se  and  there  is  no  need  of  an  allegation  of  special  damage.^ 

Words  Imputing  Want  of  Chastity. — Words  imputing  want  of  chastity 
to  a  female  were  not  actionable  per  se  at  common  law,  and 
required  an  allegation  of  special  damage.  In  most  of  the  states, 
however,  there  are  statutory  provisions  making  such  words  action- 
able/^r,y^,  and  of  course,  in  such  cases,  the  allegation  of  special 
damage  is  unnecessary.^ 

3.  Special  Damage — a.  Generally. — Wherever,  from  the  nature 
of  the  defamatory  words,  some  special  damage  has  resulted  to  the 
plaintiff,  he  may  maintain  an  action  for  recovery  upon  such 
ground.* 

b.  Words  Not  Actionable  Per  Se. — Where,  however,  the 
defamatory  words  are  not  actionable  per  se,  some  special  damage 
resulting  to  the  plaintiff  therefrom  must  be  specifically  set  forth 
in  the  declaration.^     The  special  damages  alleged  must  be  the 


1.  But  in  such  case,  to  maintain  an 
action  on  the  ground  that  words  spoken 
of  a  person  with  reference  to  his  pro- 
fession or  occupation  are  in  themselves 
actionable,  the  declaration  must  con- 
tain a  distinct  averment  that  the  words 
were  spoken  of  and  concerning  the 
plaintiff,  and  of  and  concerning  his 
profession  or  occupation.  Barnes  v. 
Trundy,  31  Me.  323;  Havemeyer  v. 
Fuller,  10  Abb.  N.  Cas.  (N.  Y.  Super. 
Ct.)  Q.  See  also  article  Libel  and 
Slander,  in  this  work. 

2.  See  Am.  and  Eng.  Encyc.  Law, 
title  Libel  and  Slander. 

3.  See  Am.  and  Eng.  Encyc.  Law, 
title  Libel  and  Slander. 

4.  See  Am.  and  Eng.  EncyC.  Law, 
title  Libel  and  Slander. 

5.  Iowa. — Hicks  v.  Walker,  2  Greene 
(Iowa)  440;  Achorn  v.  Piper,  66  Iowa 
694 ;  Georgia  v.  Kepford,  45  Iowa  50. 

Maine. — Barnes  v.  Trundy,  31  Me. 
321. 

Maryland. — Newbold  v.  Bradstreet, 
57  Md.  38. 

Massachusetts. — Cook  v.  Cook,  100 
Mass.  194;  Swan  v.  Tappan,  5  Cush. 
(Mass.)  109. 

Michigan. — Newman  v.  Stein,  75 
Mich.  402. 

Minnesota. — Wilson  v.  Dubois,  35 
Minn.  471. 

Missouri.  —  Birch  v.  Benton,  26 
Mo.  153. 

New  Hampshire. — Woodbury  v. 
Thompson,  3  N.  H.  194. 

New  York. — Terwilliger  v.  Wands, 
17  N.  Y.  54,  72  Am.  Dec.  420,  affirm- 
ing 25  Barb.  (N.  Y.)   313;  Bassell  v. 


Elmore,  48  N.  Y.  563,  affirmins^  65 
Barb.  (N.  Y.)  627;  Wilson  v.  Goit, 
17  N.  Y.  442  ;   Harcourt   v.   Harrison, 

1  Hall  (N.  Y.)  474;  Havemeyer  v. 
Fuller,  10  Abb.  N.  Cas.  (N.  Y.  Super. 
Ct.)  9;  Tobias  v.  Harland,  4  Wend. 
(N.  Y.)  537;  Herrick  v.  Lapham,  10 
Johns.  (N.Y.)  281;  Beach  7\  Rannev, 

2  Hill  (N.  Y.)  312;  Hallock  v.  Mille'r, 
2  Barb.  (N.  Y.)  630,  followed  in  Have- 
meyer V.  Fuller,  60  How.  Pr.  (N.  Y. 
Super.  Ct.)  322  ;  Knickerbocker  L.  Ins. 
Co.  V.  Ecclesine,  42  How.  Pr.  (N.  Y. 
Super.  Ct.)  201  ;  Bell  v.  Sun  Printing, 
etc.,  Assoc,  3  Abb.  N.  Cas.  (N.  Y. 
Super.  Ct.)  157;  Wallaces.  Bennett,  i 
Abb.  N.  Cas.  (N.  Y.  Super.  Ct.)  478; 
Moody  V.  Baker,  5  Cow.  (N.  Y.)  351  ; 
Woodruff  V.  Bradstreet  Co.,  35  Hun 
(N.  Y.)  16;  Kendall  v.  Stone,  5  N.  Y. 
14,  reversing  2  Sandf.  (N.  Y.)  269; 
Caldwell  V.  Raymond,  2  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  193;  Stone  v.  Cooper, 
2  Den.  (N.  Y.)  i^^^^follo-Mcd  in  Bennett 
V.  Williamson,  4  Sandf.  (N.  Y.)  60; 
Flatow  V.  Von  Bremsen,  19  Civ.  Pro. 
Rep.  (N.Y.  City  Ct.)  125. 

United  States. — Walker  v.  Tribune 
Co.,  29  Fed.  Rep.  827 ;  Pollard  v. 
Lyon,  91  U.  S.  225. 

England. — Roberts  v.  Roberts,  ^  B. 
&  S.  387,  117  E.  C.  L.  387;  Moore  v. 
Meagher,  1  Taunt.  39;  Hartley  v.  Her- 
ring, 8  T.  R.  130;  Storey  v.  Challands, 
8  C.  &  P.  234,  34  E.  C.  L.  367;  Feise 
V.  Linder,  3  B.  &  P.  372;  Wetherell  v. 
Clerkson,  12  Mod.  597.  Malachy  v. 
Soper,  3  Bing.  N.  Cas.  371,  32  E.  C. 
L.  161. 

Action  by  Corporation. — In  an  action 
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legal  and  natural  consequence  of  the  slanderous  words.^ 

How  Special  Damages  Alleged. — To  sustain  the  action  on  the  ground 
of  special  damages,  it  is  necessary  that  the  complaint  should  set 
forth  precisely  in  what  way  such  special  damages  resulted.  It  is 
not  sufficient  to  aver  generally  that  the  plaintiff  has  suffered  spe- 
cial damage,  or  that  he  has  been  put  to  great  cost  and  expense 
thereby.  But  it  must  be  made  to  appear,  by  proper  averment, 
how  such  special  damages  were  occasioned.* 

c.  Pecuniary  Damage. — The  special  damage  required  to  be 
alleged  must  be  of  a  pecuniary  character.*     And  allegations  that 


by  a  corporation,  for  libel,  an  allegation 
that  various  neighbors  and  citizens, 
since  the  pubhcation,  had  refused  to  re- 
ceive its  notes  and  do  business  with  the 
corporation  as  formerly,  sufficiently 
shows  special  damage  to  sustain  the 
complaint  on  demurrer.  Shoe,  etc., 
Bank  v.  Thompson,  i8  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  413. 

1.  Moody  V.  Baker,  5  Cow.  (N.  Y.) 
351;  Kendall  v.  Stone,  5  N.  Y.  14,  af- 
firming 2  Sandf.  (N.  Y.)  269;  Beach 
V.  Ranney,  2  Hill  (  N.  Y .)  314:  Butler 
V.  Kent,  19  Johns.  (N.  Y.)  228;  Hal- 
lock  V.  Miller,  2  Barb.  (N.  Y.)  632, 
Terwilliger  v.  Wands,  17  N.  Y,  54, 
affirming  25  Barb.  (N.  Y.)  313,  72 
Am.  Dec.  420,  overruling  Bradt  v. 
Towsley,  13  Wend.  (N,  Y.)  253,  and 
Fuller  V.  Fenner,  16  Barb.  (N.  Y.)  333, 
Vicars  v.  Wilcocks,  8  East  i ;  Mor- 
ris V.  Longdale,  2  B.  &  P.  284;  Cramer 
V.  Cullinane,  2  McArthur  (D.  C.)  201 ; 
Pollard  V.  Lyon,  91  U.  S.  237,  quoting 
Haddan  v.  Lott,  15  C.  B.  429,  80  E.  C. 
L.  429. 

Reason  of  Riile. — "  Special  damage  is 
a  term  which  denotes  a  claim  for  the 
natural  and  proximate  consequences  of 
a  wrongful  act ,  and  it  is  undoubtedly 
true  that  the  plaintiff  in  such  a  case 
may  recover  for  defamatory  words 
spoken  of  him  or  her  by  the  defend- 
ant, even  though  the  words  are  not  in 
themselves  actionable,  if  the  declara- 
tion set  forth  such  a  claim  in  due  form, 
and  the  allegation  is  sustained  by  suffi- 
cient evidehce-,  but  the  claim  must  be 
specifically  set  forth,  in  order  that  the 
defendant  may  be  duly  notified  of  its 
nature,  and  that  the  court  may  have 
the  means  to  determine  whether  the  al- 
leged special  damage  is  the  natural  and 
proximate  consequence  of  the  de- 
famatory words  alleged  to  have  been 
spoken  by  the  defendant."  Pollard  x>. 
Lyon,  91  U.  S.  236,  r/V/w^  Haddan  v. 
Lott,  15  C.  B.  429,  80  E.  C.  L.  429. 


2.  Pollard  v.  Lyon,  91  U.S.  237, 
Walker  v.  Tribune  Co.,  29  Fed.  Rep. 
828;  Cook  V.  Cook,  100  Mass.  194, 
Havemeyer  v.  Fuller,  60  How.  Pr.  (N. 
Y.  Super.  Ct.)  316,  Cramer  v.  Cullin- 
ane, 2  McArthur  (D.  C.)  201.  See  also 
Bassil  V.  Elmore,  65  Barb.  (N.  Y.)  630. 

In  Pollard  v.  Lyon,  91  U.  S.  225,  it 
is  said  •  "Where  the  words  are  not  in 
themselves  actionable,  because  the 
offense  imputed  involves  neither  moral 
turpitude  nor  subjects  the  offender  to 
an  infamous  punishment,  special  dam- 
age must  be  alleged  and  proved  in  order 
to  maintain  the  action.  *  *  *  In 
such  a  case  it  is  necessary  that  the  dec- 
laration should  set  forth  precisely  in 
what  way  the  special  damage  resulted 
from  the  speaking  of  the  words.  It  is 
not  sufficient  to  allege  generally  that 
the  plaintiff  has  sufiered  special  dam- 
ages, or  that  the  party  has  been  put  to 
great  costs  and  expenses.  *  *  *  By 
special  damage,  in  such  a  case  is 
meant  pecuniary  loss."  Quoted  in 
Walker  v.  Tribune  Co.,  29  Fed.  Rep. 
828. 

Special  Damage — Foundation  of  Ac- 
tion.—  Where  the  special  damage  is 
the  foundation  of  the  cause  of  action, 
it  is  a  material  allegation  and  must  be 
fully  and  accurately  stated.  Have- 
mever  v.  Fuller,  60  How.  Pr.  (N.  Y. 
Super.  Ct.)   316. 

Damages  for  Loss  of  Employment.-^— 
In  an  action  for  slander,  where  it  was 
alleged  as  special  damage  that  the 
plaintiff  had  been  prevented  from  ob- 
taining employment  and  had  suffered 
loss  in  consequence  of  the  slanderous 
words,  the  names  of  the  parties  by 
whom  such  employment  was  refused 
should  be  set  out  in  the  declaration,  01 
evidence  of  the  refusal  of  such  particu- 
lar parties  is  inadmissible.  Cramer  v. 
Cullinane,  2  McArthur  (D.  C.)  201. 

3.  Bell  V.  Sun  Printins,  etc.,  Assoc. 
3  Abb.  N.  Cas.  (N.  Y.  Super.  Ct.)  157 
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in  consequence  of  the  defamatory  words,  the  plaintiff  has  been 
made  ill  and  unable  to  labor,  or  has  lost  the  society  and  good  opin- 
ion of  his  neighbors,  will  not  suffice.^  The  pecuniary  damage  re- 
quired to  be  alleged  may,  however,  be  very  slight;^  and  an  allega- 
tion of  loss  of  the  substantial  hospitality  of  friends,^  and  the  loss 
of  marriage,  is  a  sufficient  allegation  of  special  damage  to  sup- 
port the  action* 

d.  Loss  OF  Customers. — Where,  in  consequence  of  the  defam- 
atory words,  the  plaintiff  has  lost  customers  and  has  suffered  a 
diminution  in  his  business  transactions,  the  question  arises  whether 
the  names  of  such  customers  should  be  set  out  in  alleging  the 
special  damage,  or  whether  the  plaintiff  can  recover  under  the 
general  allegation  of  loss.  Upon  this  question  the  courts  have 
not  been  uniform,  adapting  their  rulings  on  the  question  to  the 
particular  circumstances  of  the  case.'^ 

As  a  general  rule,  where  the  special  damage  claimed  is  the  loss 
of  customers,  their  names  should  be  set  out  in  the  complaint  in 
order  to  warrant  evidence  in  regard  thereto.^     And  especially  is 


Beach  v.  Ranney,  2  Hill  (N.  Y.)  312; 
Kendall  v.  Stone,  5  N.  Y,  14,  revers- 
ing 2  Sandf.  (N.  Y.)  269;  Williams  v. 
Hill,  19  Wend.  (N.  Y.)  305;  Pettibone 
V.  Simpson,  66  Barb.  (N.  Y.)  492;  Wil- 
son V.  Goit,  17  N.  Y,  442;  Terwilliger 
V.  Wands,  17  N.  Y.  54,  affirming  25 
Barb.  (N.  Y.)  313;  Newman  v.  Stein, 
75  Mich,  402;  Underbill  v.  Welton,  32 
Vt.  40;  Walker  v.  Tribune  Co.,  29 
Fed.  Rep.  829;  Pollard  v.  Lyon,  91 
U.  S.  225;  Hartley  v.  Herring,  8  T. 
R.  130. 

1.  Wilson  V.  Goit,  17  N.  Y.  442; 
Terwilliger  v.  Wands,  17  N.  Y.  54, 
affirming  25  Barb.  (N.  Y.)  313,  over- 
ruling Bradt  t'.  Towsley,  13  Wend.  (N. 
Y.)  253,  and  Fuller  v.  Fenner,  16  B.nrb. 
(N.  Y.)  333;  Beach  v.  Ranne}',  2  Hill 
(N.  Y.)  309;  Pettibone  v,  Simpson, 
66  Barb.  (N.  Y.)  492;  Woodbury  v. 
Thompson,  3  N.  H.  194;  Roberts  v. 
Roberts,  5  B.  &  S.  387,  11  E.  C.  L.  387. 

2.  Underbill  v.  Welton,  32  Vt.  40. 

3.  Pollard  v.  Lyon,  91  U.  S.  237; 
Williams  v.  Hill,"  19  Wend.  (N.  Y.) 
306 ;  Moore  xk  Meagher,  i  Taunt.  39; 
Hartley  v.  Herring,  8  T.  R.  130.  See 
also  Olmsted  v.  Miller,  i  Wend.  (N. 
Y.)  506. 

4.  Pollard  v.  Lyon,  91  U.  S.  237 ; 
Davies  v.  Gardiner,  4  Coke  16  b^  pi.  1 1  ; 
Reston  v.  Pomfreict,  Cro.  Eliz.  639. 

Name  of  Individual  must  be  Set  Out. 
— "Where  the  loss  of  marriage  is 
claimed  as  special  damage  the  plaintiff 
cannot,  without  specifying  the  individ- 
ual with    whom    the    marriage    would 


otherwise  have  been  contracted,  give 
evidence  of  the  loss ;  and  if  he  allege 
loss  of  marriage  with  one  person,  be 
cannot  give  in  evidence  loss  of  marriage 
with  anj' other  person."  Newell  on  Def- 
amation 780,  citing  2  Starkie  on 
Slander  62;  Barnes  v.  Bruddel,  2  Vent. 
4,  I  Sid.  396;  Hunt  v.  Jones,  Cro.  Jac. 
499;  Wetherell  v.  Clerkson,  12  Mod. 
597,  2  Ld.  Raym.  1007. 

In  an  action  for  saying,  "  You  are  a 
whore,"  whereby  the  plaintiff  lost  her 
marriage,  the  name  of  the  person  who 
refused  to  marry  her  must  be  set  forth. 
Wetherell  v.  Clerkson,  12  Mod.  597. 

The  Rules  of  Pleading  In  This  Connec- 
tion conform  so  closely  to  the  rules  of 
substantive  liability  that  it  is  sufficient 
to  refer  to  the  article  on  Libel  and 
Slander,  in  the  Am.  and  Eng.  Encyc. 
of  Law,  for  a  full  presentation  of  the 
subject. 

5.  In  Hamilton  v.  Walters,  4  U.  C. 
Q^B.  (O.  S.)  27,  the  court  said:  "A 
plaintiff  in  such  a  suit"  (slander  con- 
cerning his  business)  "may  state  his 
case  in  either  of  two  ways.  He  may 
aver  a  general  diminution  of  business, 
in  consequence  of  the  slander,  relying 
upon  his  ability  to  make  that  appear 
to  a  jury,  or  he  maj'  aver  a  particular 
instance  of  damage,  knowing  that  he 
can  give  evidence  of  loss  in  a  specific 
case." 

6.  In  Linden  v.  Graham,  i  Duer  (N. 
Y.)  672,  the  court  said  :  "  We  appre- 
hend that  in  all  actions  of  slander  for 
words  not  in  themselves  actionable,  the; 
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this  the  case  where  the  plaintiff  declares  for  a  damage  arising  from 
a  particular  disappointment.^ 

Contrary  Doctrine. — On  the  other  hand,  a  contrary  doctrine  has 
been  laid  down  by  some  of  our  courts,  and  the  plaintiff  may 
recover  under  a  general  allegation  of  loss  of  trade,  without  setting 
out   the   names  of   the  customers  driven  away  or  lost.*      And 


right  to  recover  depends  upon  the 
question  whether  they  caused  special 
damage,  and  that  the  special  damage 
must  be  fully  and  accurately  stated  ;  if 
the  special  damage  was  a  loss  of  cus- 
tomers or  of  a  sale  of  property,  the  per- 
sons who  ceased  to  be  customers  or  who 
refused  to  purchase  must  be  named ; 
and  that  if  they  are  not  named  no 
cause  of  action  is  stated."  Citing  Ken- 
dall V.  Stone,  5  N.  Y.  14. 

In  Tobias  v.  Harland,  4  Wend.  (N. 
Y.)  537,  which  was  an  action  to  recover 
damages  for  slanderous  words  spoken 
of  articles  manufactured  by  the  plain- 
tifi",  whereby  divers  persons  refused 
to  purchase  them,  Marcy,  J.,  held : 
"  Special  damages  are  not  so  alleged 
in  the  declaration  that  proof  of 
them  could  be  received  on  the  trial. 
The  general  allegation  of  the  loss  of  cus- 
tomers is  not  sufficient  to  enable  the 
plaintiff  to  show  a  particular  injury. 
If  the  plaintiff  in  this  suit  can  recover 
at  all,  it  must  be  because  the  words  are 
actionable  in  themselves."  ^jcoted  in 
Havemever  -'.  Fuller,  60  How.  Pr.  (N. 
Y.  Super.  Ct.)  316,  10  Abb.  N.  Cas. 
(N.  Y.)  13.  And  see  Swan  v.  Tappan, 
5  Cush.  (Mass.)  109. 

In  Todd  -'.  Hastings,  2  Saund.  3o7«, 
note,  after  speaking  of  words  not  action- 
able in  themselves,  it  is  said:  "But  if 
he  avers  that  he  has  sustained  special 
damage  by  reason  of  the  words,  as  if 
the  plaintiff  in  the  principal  case  had 
shown  that  he  had  lost  some  particular 
customers  by  name,  the  declaration 
would  have  been  good  on  account  of 
such  special  damage."  Quoted  in  Swan 
V.  Tappan,  5  Cush.  (Mass.)  109. 

In  Knickerbocker  L.  Ins.  Co.  v. 
Ecclesine,  42  How.  Pr.  (N.  Y.  Super. 
Ct.)  215,  which  was  an  action  by  a 
corporation  for  libel,  the  court  said  : 
"  If  this  action  is  sustainable  at  all,  it 
must  be  on  the  ground  that  special 
damage  has  resulted  from  the  writing 
of  the  words ;  special  damage  then  is 
the  gist  of  the  action.  Being  so,  it  must 
be  laid  in  the  complaint  with  particu- 
larity. A  general  averment  of  loss  of 
customers  will  not  suffice.     The  names 

5  Encyc.  PI.  &  Pr. — 19  769 


of  the  customers  who  are  alleged  to 
have  been  lost  must  be  given,  and  only 
the  loss  of  the  customers  so  ndmed  can 
be  proved.  If  no  customers  are  named, 
then  no  proof  of  special  damage  can 
be  given,  and  the  action  fails."  Quot- 
ing I  Starkie  on  Slander,  441  ;  2  Starkie 
on  Slander  62;  2  Chitty  on  Pldg.  399; 
2  Saunders  on  Pleading  and  Evidence 
800 ;  and  criticising  the  case  of  Shoe, 
etc.,  Bank  v.  Thompson,  18  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  417. 

In  Hartley  f.  Herring,  8  T.  R.  133, 
Lord  Kenyon  says  that  a  plaintiff  who 
brings  an  action  for  slander  by  which 
he  lost  his  customers  in  trade,  ought 
in  his  declaration  to  state  the  names 
of  those  customers,  in  order  that  the 
defendant  may  be  enabled  to  meet  the 
charge  if  false.  Quoted  in  Havemeyer 
V.  Fuller,  60  How.  Pr.  (N.  Y.  Super. 
Ct.)  322,  following  Hallock  v.  Miller, 
2  Barb.  (N.  Y.)  630. 

1.  Hamilton  v.  Walters,  4U.  C.Q. 
B.  (O.  S.)  28;  Hunt  t'.  Jones,  Cro.  Jac. 
499;  Wether^ll  v.  Clerkson,  12  Mod. 
597,  2  Ld.  Raj'm.  1007 ;  Wyatt  v.  Es- 
sington,  2  Ld.  Ravm.  1410;  Morris  v. 
Langdale,  2  B.  &  P.  284. 

General  Allegation  Insufficient  to 
Show  Particular  Injury. — The  general 
allegation  of  loss  of  customers  is  not 
sufficient  in  order  to  show  that  the 
plaintiff  has  suffered  some  peculiar  in- 
jury, and  proof  of  special  damage 
should  not  be  received  when  not  al- 
leged in  the  declaration.  Tobias  v. 
Harland,  4  Wend.  (N.  Y.)  537;  Have- 
meyer V.  Fuller,  60  How.  Pr.  (N.  Y. 
Super.  Ct.)  316,  followini:^  Hallock 
V.  Miller,  2  Barb.  (N.  Y.)  630. 

Where  the  declaration  in  an  action 
for  slander  averred  that  certain  per- 
sons who  were  named,  "and  divers 
other  persons,"  would  otherwise  have 
preferred  the  plaintiff  in  the  way  of 
his  profession  and  business,  it  was  held 
that  such  allegation  was  not  sufficient 
to  authorize  proof  of  special  damage 
by  others  than  those  specially  named. 
Johnson  v.  Robertson,  8  Port.  (Ala.) 
486. 

2.  In  Weiss  v.  Whittemore,  28  Mich. 
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especially  is  this  the  case  where  they  are  unknown,  or  too  numer- 
ous, or  where,  from  the  nature  of  the  plaintiff's  business,  it  would 
be  too  great  an  inconvenience  to  specify  them.* 


366,  the  court  said:  "And  yet  when 
the  injury  complained  of  is  a  loss  of 
trade,  in  ordinary  cases  from  slander  or 
a  libel,  it  seems  to  be  settled  upon  au- 
thority, and  we  think  upon  sound  prin- 
ciple, that  the  names  of  the  customers 
driven  away  or  lost  need  not  be  men- 
tioned ;  but  the  general  allegation  of 
the  loss  of  trade  is  sufficient,  and  the 
declaration  may  be  supported  by  evi- 
dence of  such  general  loss."  Citing 
Evans  xk  Harries,  38  Eng.  L.  &  Eq. 
347;  Hartley  v.  Herring,  S  T.  R.  130; 
Ashley  v.  Harrison,  i  Esp.  48;  Trenton 
Mut.  L.,  etc.,  Ins.  Co.  v.  Perrine,  23  N. 
J.  L.  402.  See  also  Mitchell  v.  Brad- 
street  Co.,  1 16  Mo.  226 ;  McDuflf  v.  De- 
troit Evening  Journal  Co.,  84  Mich.  5. 

In  Broad  v.  Deuster,  8  Biss.  (U.  S.) 
265,  it  was  held  that  when  a  publica- 
tion is  libelous  per  se,  special  dam- 
age to  the  business  of  the  person 
may  be  shown,  though  the  words  were 
not  published  concerning  that  business, 
and  it  is  not  necessary  to  allege  the 
names  of  the  customers  who  had  ceased 
to  do  business  with  the  plaintiff  in  con- 
sequence of  the  publication.  Quoted  in 
Mitchell  V.  Bradstreet  Co.,  116  Mo. 
226. 

In  Trenton  Mut.  L.,  etc.,  Ins.  Co.  v. 
Perrine,  23  N.  J.  L.  402,  it  was  held 
that  in  alleging  special  damages  in 
cases  of  slander  and  libel,  it  is  not  al- 
ways necessary  to  name  the  customers 
whose  business  has  been  lost,  but. if  the 
nature  of  the  business  is  such  as  to 
render  that  impracticable,  the  loss  of 
business  may  be  alleged  generally. 

Where  the  declaration  averred  that 
by  reason  of  the  speaking  of  the  words, 
one  A,  and  divers  others  who  were  the 
plaintiff's  customers,  left  off  dealing 
with  him  in  his  trade,  upon  the  trial 
the  plaintiff  proved  the  speaking  of  the 
words  and  the  special  damages  as  to  A, 
and  would  have  gone  on  to  prove  by 
several  others  that  they  had  likewise 
left  off  dealing  with  the  plaintiff.  Upon 
objection  to  such  evidence,  the  court 
held  that  in  actions  for  words  which 
are  not  in  themselves  actionable,  and 
where  the  special  damage  is  the  gist  of 
the  action,  this  sort  of  evidence  is  al- 
lowed though  the  particular  instances 
of  such  damages  are  not  specified  in  the 
declaration;    but  in  actions  for  words 


which  are  in  themselves  actionable,  the 
particular  instances  of  special  damage 
shall  not  be  given  in  evidence  unless 
particularized  in  the  declaration,  and 
therefore  the  plaintift"  was  not  allowed 
to  give  particular  instances  of  the  loss 
of  any  other  customer  than  A,  but  was 
permitted,  however,  to  give  general 
evidence  of  the  loss  of  customers. 
Browning  v.  Newman,  i  Stra.  666. 

In  Evans  t'.  Harries,  38  Eng.  L.  & 
Eq.  347,  it  was  held  that  where  the 
words  were  spoken  of.  the  plaintiff  in 
his  business,  with  the  general  allega- 
tion of  loss  of  business,  it  is  competent 
for  the  plaintiff  to  prove,  and  the  jury 
to  assess  damages  for,  a  general  loss  or 
decrease  of  trade,  although  the  declara- 
tion alleges  a  loss  of  particular  custom- 
ers as  special  damage,  which  is  not 
proven.  Quoted  in  Mitchell  v.  Brad- 
street  Co.,  116  Mo.  226.  See  also  Riding 
V.  Smith,  I  Exch.  Div.  94. 

Where  the  complaint  in  an  action 
for  libel  averred  that  by  reason  of  the 
libel  the  plaintiff  had  been  greatly  in- 
jured in  his  business  by  the  loss  of 
goodwill  and  patronage,  evidence  that 
immediately  after  the  publication  his 
business  fell  off,  and  also  of  the  amount 
of  his  daily  sales  up  to  and  imme- 
diately after  such  publication,  was  held 
admissible.  Bergmann  v.  Jones,  94  N. 
Y.  51,  quoted  in  Mitchell  v.  Bradstreet 
Co.,  116  Mo.  226. 

1.  The  general  rule  is  that  where  a 
plaintiff  alleges  by  way  of  special  dam- 
ages the  loss  of  customers,  the  refusal 
of  friends  to  associate  with  him,  the 
loss  of  marriage,  or  the  loss  of  services, 
the  names  of  such  customers  or  friends, 
or  the  name  of  the  person  with  whom 
marriage  would  have  been  contracted 
or  services  performed,  must  be  stated. 
Trenton  Mut.  L.,  etc.,  Ins.  Co.  v.  Per- 
rine, 23  N.  J.  L.  403,  quoting  2  Chit. 
Pldg.  (7th  ed.)  626,  641  G,  note  w; 
Moore  v.  Meagher,  i  Taunt.  39. 

In  Tobias  v.  Harland,  4  Wend.  (N. 
Y.)  537,  which  was  an  action  to  recover 
damages  for  slanderous  words  spoken  of 
articles  manufactured  by  the  plaintiff, 
whereby  divers  persons  refused  to  pur- 
chase them,  the  declaration  was  held 
bad  upon  demurrer,  because  such  per- 
sons were  not  named.  Quoted  with 
approval  in  Linden  v,  Graham,  i  Duer 
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e.  Failure  to  Allege  Special  Damage. — In  an  action  for 
slander  or  libel,  no  evidence  of  special  damage  can  be  given  unless 
the  same  is  alleged  in  the  declaration.* 


(N.  Y.)  672.  See  this  last  case  dts- 
tinguished  in  Bergmann  v.  Jones,  94 
N.  Y.  59,  where  it  was  held  that  cases 
might  arise  in  which,  from  the  nature  of 
the  plaintiff's  business,  it  would  be  al- 
most impossible  to  prove,  by  witnesses, 
the  loss  of  trade,  or,  from  the  smallness 
of  his  business,  damages  resulting  from 
the  loss  of  a  single  customer  would 
amount  to  nothing;  and  that  in  such 
cases  general  evidence  of  loss  of  cus- 
tomers might  go  to  the  jury  for  what  it 
was  worth,  without  alleging  specifically 
in  the  complaint  the  names  of  such 
persons. 

1.  Alabama. — ^Johnson  v,  Robertson, 
8  Port.  (Ala.)  490. 

California. — Fleming  v.  Albeck,  67 
Cal.  226. 

Connecticut. — Bostwick  v.  Nickelson, 
Kirby  (Conn.)  65;  Bostwick  v.  Haw- 
ley,  Kirby  (Conn.)  290. 

Maryland. — Newbold  v.  Bradstreet, 
57  Md.  54;  Dicken  v.  Shepherd,  22 
Md.  415. 

Michigan. — Hatt  v.  Evening  News 
Assoc,  94  Mich.  119. 

Nezv  Tork, — Shipman  v.  Burrows, 
I  Hall  (N.  Y.)  413;  Herrick  v.  Lap- 
ham,  10  Johns.  (N,  Y.)  281;  Bell  v. 
Sun  Printing,  etc.,  Assoc,  3  Abb.  N. 
Cas.  (N.  Y.  Super.  Ct.)  157;  Wallace 
V.  Bennett,  i  Abb.  N.  Cas.  (N.  Y. 
Super.  Ct.)  478  ;  Knickerbocker  L.  Ins. 
Co.  V.  Thompson,  42  How.  Pr.  (N.  Y. 
Super.  Ct.)  201. 

Ohio. — Wilson  v.  Runyon,  Wright 
(Ohio)  653. 

United  States. — Kelly  v.  Huffington, 
3  Cranch  (C.  C.)  81. 

Ensrlish, — Browning  v.  Newman,  i 
Stra.  666. 

Where  the  plaintiff  described  her- 
self as  a  schoolmistress,  in  a  declaration 
for  slander,  without  any  averment  of 
special  damage,  such  proof  of  special 
damage  to  the  school  is  inadmissible. 
Wilson  V.  Runyon,  Wright  (Ohio) 
652. 

Damage  mnst  Result  from  tlie  Slander. 
— Where,  in  an  action  of  slander,  the 
plaintiff  alleged  special  damages  in  con- 
sequence of  reports  circulated  by  the 
defendant,  it  was  held  that  to  entitle 
him  to  give  evidence  of  special  damage 
he  was  bound  to  prove  that  it  was  a 
consequence  of  the  defendant's  slander. 
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Hastings  v.  Palmer,  20  Wend.  (N. 
Y.)  225. 

Immaterial  whether  Words  Are  Action- 
able Per  Se  or  Not. —  In  Shipman  v. 
Burrows,  i  Hall  (N.  Y.)  413,  it  was 
held  that  no  evidence  would  be  re- 
ceived of  any  loss  or  injury  sustained 
by  the  plaintiff  by  the  speaking  of 
slanderous  words,  unless  it  was  specific- 
ally stated  in  the  declaration,  and  that  it 
was  not  material  whether  the  words 
were  actionable  per  se  or  not. 

Damages  in  Particular  Instances. — 
Where,  in  an  action  for  slander,  it  was 
alleged  as  special  damage  that,  by  the 
speaking  of  the  slanderous  words, 
plaintiff  "  was  greatly  injured  in  his 
fame,  reputation  and  good  name  as  a 
physician,  and  in  his  earnings,  profits, 
and  income  as  such,  and  that  the  plain- 
tiff had  sustained  great  damage,"  it  was 
held  that  such  allegation  was  not  suffi- 
cient to  allow  the  plaintiff  to  prove 
such  damages  in  particular  instances  at 
the  trial,  and  therefore  it  was  not  nec- 
essary that  a  bill  of  particulars  in  these 
respects  should  be  ordered.  Stiebeling 
V.  Lockhaus,  21  Hun  (N.  Y.)  457. 

Ridicule — Loss  of  Employees. — In  an 
action  for  libel,  evidence  of  ridicule 
and  temporary  loss  of  emploj'ees  is  not 
admissible  unless  such  damages  are  al- 
leged in  the  declaration,  since  they  are 
not  the  necessary  consequences  of  the 
libel  and  are  special  rather  than  general 
damages.  Hatt  v.  Evening  News 
Assoc,  94  Mich.  119,  distinguishing 
Burt  V.  McBain,  29  Mich.  260. 

Greater  Certainty  Required  where 
Special  Damage  Is  the  Gist  of  the  Ac- 
tion.— In  Newell  on  Defamation,  page 
779,  it  is  said :  "  The  general  rule,  as 
stated  by  Starkie,  is,  that  no  evidence 
of  special  damage  is  admissible  unless 
it  be  averred  in  the  declaration,  whether 
the  special  damage  be  the  gist  of  the 
action  or  be  used  as  matter  of  aggra- 
vation, the  words  being  in  themselves 
actionable.  But  it  has  been  said  that 
greater  certainty  is  requisite  where  the 
special  damage  is  the  gist  of  the  action 
than  where  it  is  merely  laid  by  way  of 
aggravation."  Quoted  in  Hatt  v.  Even- 
ing News  Assoc,  94  Mich.  119,  distin- 
guishing Burt  V.  McBain,  29  Mich.  260. 

Opinion  as  to  Amount  of  Damages. — 
In   Fleming   v.    Albeck,   67   Cal.   226^ 
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4.  Slander  of  Title. — ^n  actions  to  recover  damages  for  slander 
of  title,  since  the  words  are  not  actionable  per  se,  the  complaint 
must  always  contain  an  allegation  of  special  damage.^  And  such 
special  damage  must  appear  upon  the  face  of  the  declaration  to 
be  the  natural  and  direct  consequence  of  the  words  complained  of.^ 

i6i ;  Brook  v.  Rawl,  4  Exch.  521. 
Special  damages  are  therefore  of  the 
gist  of  the  action.  Without  them  the 
action  cannot  be  maintained,  and 
therefore  a  complaint  failing  to  allege 
them  fails  to  allege  a  cause  of  action." 

In  Malachy  v.  Soper,  3  Bing.  N.  Cas. 
371,  32  E.  C.  L.  161,  which  was  an 
action  for  slander  of  title,  it  was  held, 
upon  an  examination  of  the  authori- 
ties, that  in  such  action  there  must  be 
an  allegation  of  special  damage.  Citing 
Tasburgh  v.  Day,  Cro.  Jac.  4S4;  Man- 
ning V.  Avery,  3  Keb.  153;  Cane  v. 
Goulding,  Sty.  169.  On  the  authority 
of  these  cases  it  was  held,  that  an  ac- 
tion for  slander  of  title  was  not  properly 
an  action  for  words  spoken  or  for  libel 
written  and  published,  but  an  action  on 
the  case  for  special  damage  sustained 
by  reason  of  the  speaking  or  publica- 
tion of  the  slander  of  the  plaintiff's  title. 

Sufficiency  of  Averment. — In  an  action 
for  slander  of  title,  an  allegation  that 
a  third  party  was  prevented  from  car- 
rying out  and  completing  a  contract  for 
the  purchase  of  land  from  the  plaintiff, 
and  that  the  plaintiff  had  hitherto  lost 
the  sale  of  the  land  and  the  use  of  the 
purchase-money,  and  had  been  unable 
to  sell  and  dispose  of  said  land,  and 
had  incurred  great  expense  and  loss 
about  the  said  contract  in  quieting 
title  to  said  land,  it  was  held  that  such 
was  a  sufficient  averment  of  special 
damage.  Ashford  r.  Choate,  20  U.  C. 
C.  P.471. 

Words  Actionable  Per  Se. —  In  ac- 
tions for  slander  of  title,  special  damage 
must  be  alleged  and  proved;  if,  how- 
ever, the  words  are  injurious  to  a  per- 
son in  his  business  and  are  actionable 
fer  'se,  special  damage  need  not  be 
proved.  Haney  Mfg.  Co.  v.  Perkins, 
78  Mich.  I. 

2.  Kendall  v.  Stone,  5  N.  Y.  14, 
reversing  2  Sandf.  (N.  Y.)  269;  Beach 
T.  Ranney,  2  Hill  (N.  Y.)  314;  Ash- 
ford -'.  Choate,  20  U.  C.  C.  P.  471. 

In  an  action  for  slander  of  title,  the 
declaration  should  not  only  contain  an 
allegation  that  the  words  complained  of 
were  false  and  maliciously  uttered,  but 
also  an  express  allegation  of  some 
special     damage     resulting    from    the 


where  the  complaint  in  a  case  of  libel 
contained  no  allegation  of  special  dam- 
age, it  was  held  error  to  permit  a  wit- 
ness to  state  his  opinion  as  to  the 
amount  of  damages  sustained. 

Variance  between  Allegation  and 
Proof. — Where  special  damage  is  alleged 
in  slander  or  libel  it  must  be  proved  as 
alleged,  and  any  variance  \)etween  the 
allegation  and  proof  will  be  fatal. 
Newbold  v.  Bradstreet,  57  Md.  38. 

Sense  in  Which  Publication  was  Un- 
derstood.— In  Stafford  v.  Morning  Jour- 
nal Assoc,  68  Hun  (N.  Y.)  467,  it  was 
objected  that  testimony  was  received 
relating  to  letters  of  an  insulting  char- 
acter, and  visits  made  by  men  in  the 
night  time,  resulting  from  the  libelous 
publication.  The  court  held  that  al- 
though no  special  damage  on  that 
ground  was  alleged  in  the  complaint, 
still  it  was  competent  to  show  in  what 
sense  the  publication  was  understood 
by  the  persons  who  annoyed  the  plain- 
tiff. 

1.  Kendall  v.  Stone,  5  N.  Y.  14,  re- 
versing 2  Sandf.  (N.  Y.)  269;  Bailey  v. 
Dean,  5  Barb.  (N.  Y.)  297;  Linden  v. 
Graham,  i  Duer  (N.  Y.)67o  ;  Wilson  t<. 
Dubois,  35  Minn.  473  ;  Gott  v.  Pulsifer, 
122  Mass.  238;  Swan  v.  Tappan,  5 
Cush.  (Mass.)  104;  Haney  Mfg.  Co.  v. 
Perkins,  78  Mich,  i ;  Ashford  v.  Choate, 
20  U.  C.  C.  P.  471  ;  Malachy  v.  Soper, 
3  Bing.  N.  Cas.  371,  32  E.  C.  L.  161,  3 
Scott  723;  Tasburgh  v.  Da}',  Cro.  Jac. 
484 ;  Manning  v.  Avery,  3  Keb.  153 ; 
Cane  v.  Goulding,  Sty.  169;  Brook  v. 
Rawl,  4  Exch.  521  ;  Haddan  v.  Lott, 
15  C.  B.  421,  80  E.  C.  L.  421;  Pitt  V. 
Donovan,  i  M.  &  S.  639;  Steward  v. 
Young,  L.  R.  5  C.  P.  127. 

In  Wilson  v.  Dubois,  35  Minn.  471, 
which  was  an  action  for  slander  of 
title,  the  court  said:  "The  action  is 
in  the  nature  of  one  for  slander  of 
title  (Weston  Counties  Manure  Co.  t^. 
Lawes  Chemical  Manure  Co.,  L.  R.  9 
Exch.  218),  and  hence  it  is  not  an  ordi- 
nary action  for  slander,  properly  so- 
called,  but  an  action  on  the  case,  for 
special  damages  sustained  by  reason  of 
the  speaking  complained  of.  i  Wms. 
Saund.  243  e,  note  «;  Malachy  v. 
Soper,  3  Bing.  N.  Cas.  371,  32  E.  C.  L. 
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Where  Loss  of  Sale  of  the  thing  disparaged  is  relied  on  as  special 
damage,  it  is  necessary  to  allege  and  show  a  loss  of  sale  to  some 
particular  person.^ 

XVII.  Joinder  of  Counts  and  Causes  of  Action. — The  questions 
of  the  joinder  of  separate  causes  of  actions,  and  the  use  of  several 
counts,  in  actions  for  damages,  has  been  considered  in  previous 
articles.  See  articles  Actions,  vol.  i,  p.  io8,  and  COUNTS,  Par- 
agraphs AND  Separate  Statements,  ante.  The  matter  of  a 
general  verdict,  where  there  are  several  counts  for  damages,  will  be 
treated  of  under  the  title  VERDICT. 

XVm  Mitigation  of  Damages  —  1.  Generally.  —  As  a  general 
rule,  facts  in  justification  and  mitigation  of  damages  should  be 
pleaded  if  the  defendant  wishes  to  prove  them  at  the  trial.^ 


slander  actually  sustained,  and  such 
special  damage  must  appear  upon  the 
face  of  the  declaration  to  be  the  mere 
natural  and  direct  consequence  of  the 
words  complained  of.  Ashford  v. 
Choate,  20  U.  C.  C.  P.  471,  quoting 
Malachy  -'.  Soper,  3  Bing.  N.  Cas.  371, 
32  E.  C.  L,  161  ;  Haddan  v.  Lott,  15  C. 
B.  421,  80  E.  C.  L.  421  ;  Pitt  v.  Dono- 
van, I  M.  &  S.  639;  Steward  v.  Young, 
L.  R.  5  C.  P.  127. 

In  Kendall  v.  Stone,  5  N.  Y.  14,  re- 
versing 2  Sandf.  (N.  Y.)  269,  which  was 
an  action  for  slander  of  title,  the  court 
said:  "To  maintain  the  action  the 
words  must  not  only  be  false,  but  they 
must  be  uttered  maliciously  (Smith  v. 
Spooner,  3  Taunt.  2^4;  Pater  v.  Baker, 
3  C.  B.  868,  54  E.  C.  L.  868),  and  be 
followed  as  a  natural  and  legal  conse- 
quence by  a  pecuniary  damage  to  the 
plaintiff,  which  must  be  specially  al- 
leged in  the  declaration  and  substan- 
tially proved  on  the  trial."  Quoting 
Beach  v.  Ranney,  2  Hill  (N.  Y.)  314. 

1.  Wilson  V.  Dubois,  35  Minn.  473 ; 
Linden  v.  Graham,  i  Duer  (N.  Y.) 
670.  See  also  Bergmann  v.  Jones,  94 
N.  Y.  59. 

Where  the  declaration  in  an  action 
for  slander  of  title  alleged  that  divers 
good  citizens,  and  especially  one  A, 
were  deterred  from  purchasing  the 
lands  in  question,  and  the  plaintiff  was 
prevented  from  disposing  of  the  same, 
and  thereby  deprived  of  the  advantages 
to  be  derived  from  the  sale  thereof, 
etc.,  it  was  held  to  be  a  sufficient  alle- 
gation for  special  damages.  Kendall 
7'.  Stone,  5  N.  Y.  19,  reversing 2  Sandf. 
(N.  Y.)269. 

In  Linden  v.  Graham,  i  Duer  (N. 
Y.)  670,  the  court  said:  "Words 
spoken  of  and  concerning  the   title  to 


property,  ar€  not  actionable  j>er  se. 
Special  damage  must  have  resulted,  or 
no  action  will  lie.  This  must  be  stated 
in  the  complaint.  To  make  such  state- 
ment as  will  constitute  a  cause  of  ac- 
tion, the  person  must  be  named  who 
was  induced  not  to  purchase  or  make  a 
loan  by  reason  of  the  slander." 

Preventing  Securing  of  Loan. — In  Lin- 
den V.  Graham,  i  Duer,(N.  Y.)  670, 
the  action  was  brought  for  slander  of 
title,  and  the  complaint  alleged  that  the 
speaking  of  the  slanderous  words  pre- 
vented the  plaintiff  from  procuring  a 
loan  upon  a  mortgage  upon  real  estate, 
but  did  not  state  the  name  of  any  per- 
son who  would  have  made  a  loan.  On 
demurrer  the  court  held  that  the  com- 
plaint did  not  sufficiently  allege  such 
damages.  Quoted  in  Bergmann  v. 
Jones,  94  N.  Y.  59. 

General  Allegation  of  Loss  Insufficient. 
— To  support  an  action  for  slander  of 
title,  special  damages  must  be  alleged, 
and  that  circumstantially;  an  allegation 
of  loss,  in  general  terms,  is  not  suffi- 
cient. Bailey  v.  Dean,  5  Barb.  (N.  Y.) 
300. 

2.  Mitchell  v.  Cody,  6  Misc.  Rep. 
(N.  Y.  Super.  Ct.)  307;  Bennett  v. 
Matthews,  64  Barb.  (N.  Y.)  414;  Ball 
7'.  Evening  Post  Pub.  Co.,  38  Hun  (N. 
Y.)  11;  Dolevin  r-.  Wilder,  34  How. 
Pr.  (N.  Y.  Super.  Ct.)  491  ;  Hatfield 
V.  Lasher,  17  Hun  (N.  Y.)  23,  af- 
firmed in  81  N.  Y.  246;  Wandell  v. 
Edwards,  25  Hun  (N.  Y.)  498;  Bissell 
V.   Press  Pub.  Co.,  62  Hun  (N.Y.)  551. 

New  York. — Section  536,  N.  Y.  Code 
of  Civ.  Pro.,  which  requires  that  the 
defendant  shall  set  forth  in  his  an- 
swer the  facts  "tending  to  mitigate  or 
otherwise  reduce  the  plaintiffs  dam- 
ages "  when  such  facts  tend  to  disprove 
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2.  Set  TJp  in  Answer. — Matters  relied  upon  in  mitigation  of  dam- 
ages are  usually  set  up  in  the  answer.^     And  it  seems,  where  such 


malice,  and  so  diminish  or  reduce  the 
punitive  or  exemplary  damages,  has 
been  held  not  to  prevent  the  defendant 
from  proving,  under  a  general  denial, 
any  facts  which  tend  to  diminish  or  re- 
duce the  actual  damages  sustained. 
Wandell  v.  Edwards,  25  Hun  (N.  Y.) 
49S.  In  this  case,  the  court  said: 
"  And  when  the  words  '  in  mitigation  ' 
are  used  in  cases  other  than  those  of 
slander  and  libel,  I  suppose  that  they 
still  refer  to  such  damages  as  are  puni- 
tive or  exemplary.  In  this  sense  I 
think  the  words  are  used  ^n  the  Code  of 
Civil  Procedure  (section  536).  Because 
on  a  general  denial,  it  has  always  been, 
and  must  necessarily  be,  proper  to  give 
evidence  tending  to  reduce  or  mitigate 
(if  that  word  is  used)  the  actual  dam- 
ages suffered  by  the  plaintiff.  The 
language  of  that  section  is  'mitigate 
or  otherwise  reduce.'  But  the  section 
certainly  cannot  mean  that  in  actions 
for  a  personal  injury  the  defendant 
must  specially  set  up  in  his  answer  the 
circumstances  which  show  that  the 
plaintiff  was  not  injured  as  much  as  he 
claims.  For  instance,  in  an  action  for 
assault  and  battery,  if  the  plaintiff 
proved  the  assault,  and  gave  evidence 
tending  to  show  that  he  was  laid  up 
six  weeks,  the  defendant  might  show 
that  the  plaintiff  was  out  the  next  day, 
without  having  pleaded  this  in  the  an- 
swer, for  the  reason  that  such  evi- 
dence only  goes  to  the  actual  damages 
suffered  by  the  plaintiff.  But  if  the 
case  were  one  which,  on  the  plaintiff's 
showing,  appeared  to  authorize  a  jury 
to  give  punitive  damages  bej'ond  the 
plaintiff's  actual  injury,  then  probably, 
under  this  section,  the  defendant  could 
not  give  evidence  in  mitigation  of  those 
punitive  damages  unless  jie  had  pleaded 
specially." 

Where  matters  of  mitigation  are 
stricken  out  of  the  answer,  the  order 
appealed  from  should  be  reversed. 
Bradner  v.  Faulkner,  93  N.  Y.  520; 
Steffen  v.  Schaefer  (Supreme  Ct.),  15 
N.  Y.  Supp.  493. 

In  Mitchell  v.  Cody,  6  Misc.  Rep. 
(N.  Y.  Super.  Ct.)  307,  it  was  held 
that  where  the  answer  contained  only 
a  general  denial,  a  ruling  denying  the 
defendant's  right  to  introduce  matters 
of  mitigation  at  the  trial  was  proper 
under  the  pleadings. 


Matter  in  mitigation  of  damages  un- 
der the  New  York  Code  of  Civil  Proced- 
ure, section  508,  is  a  partial  defense,  and 
may  be  pleaded  as  such.  So  held  in  an 
action  for  libel.  Bissell  v.  Press  Pub, 
Co.,  62  Hun  (N.  Y.)  551;  Bennett  v. 
Matthews,  64  Barb.  (N.  Y.)  414. 

Indiana. — In  Indiana,  under  the  code, 
matter  in  mitigation  is  required  to  be 
specially  pleaded  only  in  actions  of 
slander.  Reagan  v.  Long,  21  Ind.266; 
Smith  V.  Lisher,  23  Ind.  502;  Blizzard 
V.  Applegate,  61  Ind.  370. 

Missouri. — So  in  Missouri  it  is  only  in 
actions  for  slander  and  libel  that  miti- 
gating circumstances  should  be  set 
forth  in  the  answer.  Beck  ik  Dowell, 
40  Mo.  App.  75,  2  R.  S.  1879,  §  3553. 

1.  Willover  v.  Hill,  72  N.  Y.  36; 
Blanchard  v.  TuHp,  32  Hun  (N.  Y.) 
638;  Wachter  v.  Quenzer,  29  N.  Y. 
1547;  Bush  V.  Prosser,  11  N.  Y.  347; 
Hager  T'.Tibbits,  2  Abb.  Pr.  N.  S.  (N. 
Y.  Supreme  Ct.)  97 ;  McKyring  v. 
Bull,  16  N.  Y.  297;  Bisbey  t".  Shaw,  12 
N.  Y.  67 ;  Bennett  v.  Matthews,  64 
Barb.  (N.  Y.)  410;  Frv  v.  Bennett,  5 
Sandf.  (N.  Y.)  54,  i  Code  Rep.  N.  S. 
(N.  Y.)  238;  Bradner  v.  Faulkner,  93 
N.  Y.  515;  Steffen  v.  Schaefer  (Su- 
preme Ct.),  ii;N.  Y.  Supp. 493;  Ayres 
V.  Covin,  18  Barb.  (N.  Y.)  263. 

In  Steffen  v.  Schaefer  (Supreme 
Ct.),  15  N.  Y.  Supp.  494,  the  court  said: 
"  Under  section  165  of  the  former  code 
and  section  536  of  the  present  code,  the 
defendant  may  prove  at  the  trial  facts 
not  amounting  to  a  total  defense,  tend- 
ing to  mitigate  or  reduce  the  plaintiff's 
damages,  provided  they  are  set  forth  in 
the  answer,  but  only  such  as  are 
pleaded  can  be  proved."  Citing  Ball 
V.  Evening  Post  Pub.  Co.,  38  Hun  (N. 
Y.)  16;  Blanchard  v.  Tulip,  32  Hun 
(N.  Y.)  638. 

Where  in  an  Action  of  Slander  for 
words  charging  perjury,  the  answer 
alleged  that  the  words  were  spoken 
with  reference  to  a  suit  between  the 
parties  in  which  the  plaintiff  was  sworn 
as  a  witness,  and  "falsely  deposed  and 
gave  evidence  "  that  he  made  a  certain 
contract  with  the  defendant,  when  in 
fact  no  such  contract  was  ever  made; 
and  that  such  evidence  was  material 
and  pertinent;  it  was  held,  that  evi- 
dence to  prove  the  answer  was  com- 
petent    in    mitigation,     although    the 
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circumstances  are  set  out  in  the  answer,  it  should  be  stated  that 
they  are  in  mitigation  of  damages.* 


answer  omitted  to  aver  knowledge  on 
the  part  of  the  plaintiff  that  the  testi- 
mony was  false.  Spooner  v.  Keeler,  51 
N.  Y.  527. 

Matter  Operating  as  a  Surprise.  — 
"  Whether  or  not  the  plaintiff  is  suffi- 
ciently apprised  by  the  matter  set  up  in 
the  answer  (in  mitigation  of  damages) 
necessarily  depends  upon  the  question 
whether  he  can  affirm  at  the  trial  that 
it'  the  evidence  offered  in  its  support 
is  admitted,  he  will  be  taken  by  sur- 
prise, and  will  be  unable  to  proceed 
with  the  trial  of  the  action."  Smith  v. 
Trafton.  3  Robt.  (N.  Y.)  709. 

Matter  Tending  to  Prove  Truth  of 
Charge. — The  fact  that  an  answer  set 
up  matters  which  tended  to  prove  the 
truth  of  the  charge,  in  addition  to  the 
mitigating  circumstances  set  forth,  does 
not  affect  the  question.  Bennett  v. 
M.itthews,  64  Barb.  (N.Y.)  414.  Citing- 
Bush  T'.  Prosser,  11  N.  Y.  347;  Bisbey 
V.  Shaw,  12  N.  Y.  67;  McKyring  v. 
Bull,  16  X.  Y.  297.  See  also  Hager  v. 
Tibbits,  2  Abb.  Pr.  N.  S.  (N.  Y.  Su- 
preme Ct.)  97. 

In  Dolevin  v.  Wilder,  34  How.  Pr. 
(X.  Y.  Super.  Ct.)  490,  the  court  said  : 
"The  case  of  Bush  v.  Prosser,  11  N. 
Y.  347,  and  Bisbey  v.  Shaw,  12  N.  Y. 
67,  settle  two  principles  in  the  law  rel- 
ative to  actions  for  libel  and  slander, 
under  the  provisions  of  the  code.  These 
are  :  First,  that  mitigating  circum- 
stances may  be  pleaded  in  connection 
with  a  general  denial  and  with  or  with- 
out a  plea  of  justification  ;  second,  that 
all  matters  which  tend  to  disprove  mal- 
ice may  be  pleaded  in  mitigation  of 
damages,  although  they  may  tend  to 
prove  the  truth  of  the  words  com- 
plained of." 

In  Ayres  v.  Covill,  iS  Barb.  (N.  Y.) 
263,  it  was  held  that  under  section  165 
Code  X'.  Y.,  matters  in  mitigation  can 
be  pleaded  only  when  the  defendant  al- 
leges the  truth  of  the  matters  charged 
as  defamatory. 

But  see  section  536  Code  Civ.  Pro.(X. 
Y.),  where  it  is  provided  that  the  de- 
fendant may  prove  mitigating  circum- 
stances, notwithstanding  that  he  has 
pleaded  or  attempted  to  prove  a  justi- 
fication. ' 

Where  a  defendant  in  an  action  of 
slander  seeks  to  mitigate  damages  by 
pleading  facts  which  induced  him  to 
believe  the  charge  to  be  true,  the   facts 


thus  pleaded  must  be  such  as  would 
reasonably  induce  belief  in  the  mind  of 
a  person  possessed  of  reasonable  intelli- 
gence. Dolevin  v.  Wilder,  34  How. 
Pr.  (N.  Y.  Super.  Ct.)  491.  And  such 
facts  in  order  to  mitigate  damages 
must  have  been  known  at  the  time  of 
the  uttering  of  the  slanderous  words. 
Hatfield  v.  Lasher,  17  Hun  (N,  Y.)  23, 
affirmed  in  Si  X.  Y.  246. 

Application  in  Special  Actions. — In 
N.Y.  Code,  sections  164,  165,  which  ex- 
pressly permit  the  defendant  to  allege 
in  his  answer  any  mitigating  circum- 
stances to  reduce  the  amount  of  dam- 
ages in  actions  of  slander  and  libel, 
are  inapplicable  in  actions  of  assault 
and  battery.  Gilbert  v.  Rounds,  14 
How.  Pr.  (X.  Y.  Supreme  Ct.)  46. 

1.  In  Hager  v.  Tibbits,  2  Abb.  Pr. 
X.  S.  (N.  Y.  Supreme  Ct.)  102,  the 
court  said :  "Where  circumstances, 
which  can  only  be  given  in  evidence  in 
mitigation  of  damages,  are  set  forth  in 
the  answer,  it  must  be  distinctly  stated 
that  it  is  with  that  view,  and  for  that 
purpose  only,  that  they  are  introduced, 
as  otherwise  the  plaintiff  will  have  a 
right  to  infer  that  they  are  relied  on 
as  a  bar  to  the  action,  and  upon  that 
ground  mav  properly  demur.  Frv  v. 
Bennett,  i"  Code  Rep.  N.  S.  (N'  Y. 
Super.  Ct.)  238,  5  Sandf.  (N.  Y.)  54; 
Matthews  v.  Beach,  5  Sandf.  (N.  Y.) 
264;  Ayres  v.  Covill,  18  Barb.  (N.  Y.) 
260." 

To  Obviate  Demurrer. — In  Fry  t-. 
Bennett,  15  Sandf.  (N.  Y.)  ^4,  i  Code 
Rep.  X.  S".  (X.  Y.)  238,  it  was  held  that 
where  circumstances  in  mitigation  of 
damages  are  desired  to  be  given  in  evi- 
dence, they  must  be  stated  as  such  in 
the  answer;  otherwise,  the  plaintiff 
would  have  a  right  to  infer  that  they 
were  meant  to  be  relied  on  as  a  bar, 
and  upon  such  ground  might  justly 
demur  to  them. 

To  Save  heing  Struck  Out. — In  Atte- 
berry  v.  Powell,  29  Mo.  429,  77  Am. 
Dec.  579,  the  court  said:  "Mitigating 
circumstances  serve  only  to  reduce  the 
damages  ;  they  cannot,  therefore,  con- 
stitute a  defense  to  the  action ;  and 
whenever  they  are  set  up,  it  must  be 
in  connection  with  an  answer  to  the 
action,  and  the  pleader  should  state 
that  they  are  in  mitigation  of  damages, 
as  otherwise,  not  amounting  to  an  an- 
swer, the  court  would  be  warranted  in 
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3.  Under  General  Issue. — In   certain  cases,  however,  where  the 
general  issue  has  not  been  aboHshed,  they  may  be  given  in  evi-- 
dence  under  the  same.i 

4.  Matter  in  Mitigation  Not  Material.  —  An  allegation  of  matter 
in  mitigation  of  damage  is  not  considered  material,^  since  such 
facts  are  not  pleaded  as  a  defense,  but  as  notice  merely,^  and 
hence  it  requires  no  reply,  and  is  not  subject  to  a  de- 
murrer.* 

XIX.  Defective  Pleading  of  Damages — 1.  No  Cause  of  Action  Stated. 
— Where  the  declaration  or  complaint  fails  to  set  forth  a  cause  of 
action  for  damages,  a  demurrer  thereto  is  properly  sustained.'^  If, 
however,  under  the  allegations,  the  plaintiff  would  be  entitled  to 


striking  them  out,  as  not  knowing  for 
what  purpose  they  were  intended." 

1.  As  stated  above,  matter  in  mitiga- 
tion in  India7ta,  under  the  code,  is 
required  to  be  specially  pleaded  only  in 
actions   of  slander.     Reagan  v.  Long, 

21  Ind.  266;  Smith  v.  Lisher,  23  Ind. 
502 ;  Blizzard  v.  Applegate,  61  Ind. 
370. 

And  such  matter  cannot  be  specially 
pleaded  or  set  up  by  way  of  answer  in 
other  actions,  but  may  be  given  in  evi- 
dence under  the  general  denial.  Smith 
V.  Lisher,  23  Ind.  502;  Harrison  v.  Price, 

22  Ind.  161^ ;  Blizzard  v.  Applegate,  61 
Ind.  368. 

In  Osborn  v.  Lovell,  36  Mich.  250, 
it  was  held  that  whatever  in  an  action 
of  tort  would  go  in  mitigation  of  dam- 
ages might  be  given  in  evidence  under 
the  general  issue;  folloiving  Delevan 
V.  Bates,  i  Mich.  97. 

Personal  Injuries. — So  in  actions  for 
personal  injuries,  evidence  in  mitigation 
of  damages  ma^'  be  given  under  a  gen-'' 
eral  denial.    Beck  v.  Dowell,  40  Mo. 
App._75. 

This  was  the  rule  at  common  law,  2 
Greenleaf  Ev.  (14th  ed.),  393,  and  has 
not  been  changed  by  the  Missouri  Code 
of  Civil  Procedure. 

Slander  and  Libel. — It  is  only  in 
actions  for  slander  and  libel  that  miti- 
gating circumstances  may  be  set  forth 
in  the  answer.  2  Mo.  Rev.  Stat.  1879,  k 
3553  ;  Beck  v.  Dowell,  40  Mo.  App.  75. 
See  also  Atteberry  v.  Powell,  29  Mo. 
429,  77  Am.  Dec.  579. 

2.  Smith  V.  Trafton,  3  Robt.  (N.  Y.) 
709;  Fry  V.  Bennett,  5  Sandf.  (N.  Y.) 
54;  Newman  v.  Otto,  4  Sandf.  (N. 
Y.)  668. 

Facts  pleaded  in  mitigation  of  dam- 
ages in  an  action  of  libel  are  not 
material  in  the  sense  of  section  168  of 
New  York  Code,  which  provides  that 


material  allegations  not  controverted, 
etc.,  must  be  taken  as  true.  Newman 
V.  Otto,  4  Sandf.  (N.  Y.)  668. 

3.  Smith  -'.  Trafton,  3  Robt.  (N.  Y.) 
709;  Newman  v.  Otto,  4  Sandf.  (N. 
Y.)  668.  , 

In  Maretzek  v.  Cauldwell,  2  Robt. 
(N.  Y.)  715,  it  was  held  that  a  motion 
to  make  such  matter  more  definite  and 
certain  could  not  be  entertained;  quoted 
in  Smith  v.  Trafton,  3  Robt.  (N. 
Y.)  709. 

4.  Smith  V.  Trafton,  3  Robt.  (N.  Y.) 
709  ;Newman  v.  Otto,  4  Sandf.  (N.  Y.) 
668.  But  see  Fry  -r'.  Bennett,  5  Sandf. 
(N.  Y.)  54,  where  it  was  held  that  a  de- 
murrer might  properly  include  matter 
in  mitigation  of  damages,  when  the 
truth  of  a  libel  was  not  sufficiently 
pleaded. 

5.  Jex  V.  Straus,  122  N.  Y.  293; 
Kenny  t'.  Collier,  79  Ga.  743;  Flatow 
V.  Von  Bremsen,  19  Civ.  Pro.  Rep. 
(N.  Y.  City  Ct.)  125.  See  article  De- 
murrers. 

Where,  in  an  action  for  slander  in  us- 
ing language  concerning  the  plaintiff 
which  was  not  actionable  per  se,  the 
only  allegation  as  to  damages  was 
"that,  by  reason  of  the  speaking  and 
uttering  of  said  words,  *  *  *  divers 
persons  have  refused  to  associate  or 
transact  any  business  with  this  plain- 
tiff, and  this  plaintiff  was  thereby  de- 
prived of  the  benefits  whjch  would 
accrue  to  him  from  such  associations 
and  business,  as  aforesaid,  to  his  damage 
in  the  sum  of  one  thousand  dollars," 
it  was  held  that  special  damage  was 
not  alleged  according  to  the  require- 
ments of  law,  and  since  the  complaint 
did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  a  demurrer 
thereto  should  be  sustained.  Flatow 
t'.  Von  Bremsen,  19  Civ.  Pro.  Rep. 
(N.  Y.  City  Ct.)   1:5. 
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recover  some  amount,  although  merely  nominal,  a  demurrer  to 
the  complaint  will  not  lie.^ 

2.  Uncertain  Statement  of  Cause  of  Action — a.  Generally. — The 
•emedies  for  uncertainty  in  stating  a  cause  of  action  for  damages 
are  so  dependent  upon  the  statutory  provisions  of  the  several 
states,  that  no  settled  rule  can  be  laid  down  in  regard  thereto. 

b.  Remedies  of  Defendant. — In  such  cases,  if  the  allegations 
of  damage  are  not  sufficiently  specific,  the  defendant  may  demur 
to  the  complaint,^  or  may  move  to  make  the  allegations  of  the 


1.  See  j«/zr(7,n.2.  Nominal  Damages. 

2.  Pollard  r.  Lyon,  91  U.  S.  237; 
Roberts  v.  Roberts,  5  B.  &  S.  3S9,  117 
E.  C.  L.  389;  Walker  v.  Tribune  Co., 
29  Fed.  Rep.  82S;  Bradenburg  ^'.  Miles, 
7  Colo.  537. 

In  Walker  v.  Tribune  Co.,  29  Fed. 
Rep.  82S,  the  declaration  in  an  act  for 
slander  was  demurred  to  in  that  there 
was  no  averment  of  special  damage  to 
the  plaintiff.  The  court  held  that  the 
law  is  well  settled  that  when  the  al- 
leged libelous  words  are  not  in  them- 
selves actionable,  the  plaintiff  must  not 
only  charge  the  defamatory  meaning 
by  an  appropriate  innuendo,  but  he  must 
also  aver  and  prove  special  damage, 
and  a  failure  to  do  so  may  be  taken  ad- 
vantage of  by  general  demurrer. 

Part  of  Complaint  Insufllcient. — If  the 
allegations  of  the  complaint  in  which 
the  plaintiff  seeks  to  lay  down  the  rule 
by  which  the  damages  ought  to  be  esti- 
mated are  insufficient  or  irrelevant, 
the  defect  cannot  be  reached  by  de- 
murrer so  long  as  the  other  parts  of  the 
complaint  contain  a  sufficient  state- 
ment. Sunnyside  Land  Co.  v.  Wil- 
lamette Bridge  R.  Co.,  20  Oregon 
546;  Cowley  -'.Davidson,  10  Minn. 392. 

Special  Demurrer. — Where,  in  an  ac- 
tion to  recover  damages  for  overflow- 
ing the  plaintiff's  land,  the  petition 
averred  in  detail  the  value  of  the  crops 
at  the  time  of  the  overflow,  it  was  held 
that,  although  some  of  the  allegations 
of  damage  contained  in  the  petition 
should  have  been  stricken  out  if  a  spe- 
cial demurrer  had  been  interposed,  the 
allegation  of  the  value  of  the  crops 
was  sufficient  to  save  the  pleading  upon 
general  demurrer.  Sabine,  etc.,  R.  Co. 
V.  Hadnot,  67  Tex.  503. 

"  A  declaration  by  a  husband,  against 
a  street  railroad  company,  alleging  that 
the  plaintifTs  wife,  being  a  passenger 
on  one  of  defendant's  cars,  undertook 
to  alight,  and  that,  while  so  doing,  and 
by  reason    of    defendant's    negligence, 


the  car  suddenly  started  off,  causing 
her  to  fall  to  the  ground,  '  and  there- 
by producing  such  serious  bodily  in- 
juries to  her  as  to  deprive  petitioner  for 
a  long  time  of  her  company  and  serv- 
ices, and  entail  upon  him  heavy  ex- 
pense for  nursing  and  medical  atten- 
tion, all  to  his  damage'  in  the  sum  of 
one  thousand  dollars,  sets  forth  sub- 
stantially a  cause  of  action,  and,  though 
wanting  in  sufficient  fullness  and  detail 
as  to  the  manner  in  which  the  injury  was 
caused,  and  its  consequences,  of  which 
advantage  could  be  taken  by  special  de- 
murrer at  the  first  term,  should  not,  at 
the  trial  term,  be  dismissed  on  defend- 
ant's motion,  made  on  the  ground  that 
the  allegations  as  to  the  nature  and  ex- 
tent of  the  injuries  done  plaintifTs  wife 
were  too  vague,  uncertain,  and  indef- 
inite to  put  defendant  on  notice  as  to 
the  nature  of  the  case  to  be  proved." 
James  v.  Atlanta  St.  R.  Co.,  90  Ga.  695, 
note. 

Where  the  complaint  averred  that 
the  defendants,  with  force  and  arms, 
entered  upon  the  premises  and  ejected 
the  plaintiff  and  his  wife  therefrom, 
and  with  force  and  arms  entered  his 
house  and  took  possession  thereof,  to 
the  plaintiff's  damage  five  thousand 
dollars,  it  was  objected,  by  special  ex- 
ception, that  the  pleading  did  not  point 
out  in  what  the  item  of  five  thousand 
dollars  consisted — whether  in  the  value 
and  use  of  the  premises  for  a  desig- 
nated time,  or  for  violence  in  ejecting 
the  plaintiff  and  his  wife  from  the  house 
and  premises,  etc.  The  court  held  that, 
while  the  allegation  might  be  sufficient 
to  admit  proof  if  not  objected  to,  yet, 
when  assailed  by  special  demurrer,  the 
allegation  was  too  general,  and  the  spe- 
cial demurrer  should  have  been  sus- 
tained. Randall  v.  Rosenthal  (Tex. 
Civ.  App.  1895),  31  S.  W.  Rep.  822. 

General  Demurrer. — In  Sedberry  v. 
\'cr]ilanck  (Tex.  Civ.  App.  1895),  31 
S.   W.   Rep.  242,  the  court  said:  "It  is 
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complaint  more  specific,^  or  may  question  the  sufficiency  of  the 


well  settled  that,  where  damages  result 
in  more  than  one  way,  the  plaintiff 
must  state  in  his  petition  the  particular 
damage  which  he  has  sustained,  and 
the  amount  so  sustained."  In  this  case 
the  petition  set  forth  four  different 
ways  in  which  the  plaintiff  was  dam- 
aged, the  amount  of  the  damages 
being  stated  in  the  aggregate;  it  was 
held  that  this  would  have  been  suffi- 
cient on  general  demurrer,  but  not  so 
where  a  special  demurrer  was  inter- 
posed to  specify  such  defect. 

California. — In  many  states  uncer- 
tainty in  a  complaint  is  not  a  ground  of 
demurrer,  the  remedy  being  by  a  mo- 
tion to  make  the  pleadings  more  cer- 
tain; but  in  California,  under  the 
Code  of  Civil  Procedure,  §  437,  a 
demurrer  upon  such  ground  is  per- 
mitted, and  if  such  demurrer  is  im- 
properly overruled,  a  reversal  of  the 
judgment  entered  upon  the  complaint 
must  follow.  Mallory  v.  Thomas,  98 
Cal.  646. 

Missouri. —  The  Missouri  code  re- 
quires the  plaintiff  to  make  a  plain  and 
concise  statement  of  his  cause  of  ac- 
tion, and  provides  several  methods  by 
which  the  defendant  can  take  advan- 
tage of  this  statement  if  it  is  defective 
in  form  or  substance:  First,  he  may 
demur;  second,  he  may  move  to  have 
,it  made  more  certain  and  definite ; 
third,  he  can  object  to  the  introduction 
of  evidence  or  an  issue  not  made  ;  be- 
sides this  he  can  answer,  if  he  desires. 
Mellor  V.  Missouri  Pac.  R.  Co.,  105 
Mo.  466. 

1.  Hewit  V.  Mason,  24  How.  Pr.  (N. 
Y.  Supreme  Ct.)  366;  Shot,  etc..  Bank 
V.  Thompson,  18  Abb.  Pr.  (N.  Y.  Su- 
preme Ct.)  418  ;  Columbia,  etc.,  R.  Co. 
V.  Hawthorne,  3  Wash.  Ter.  353;  Dick- 
ens V.  Des  Moines,  74  Iowa  216;  Fox 
V.  Chicago,  etc.,  R.  Co.,  86  Iowa  368; 
Flanagan  v.  Baltimore,  etc.,  R.  Co.,  83 
Iowa  643.  See  also  article  Definite- 
NEss  AND  Certainty  in  Pleadings. 

Where,  in  an  action  for  libel,  the 
complaint  averred  as  damages  sustained 
that  citizens  had  refused  to  receive 
notes  of  the  bank  and  to  have  any  busi- 
ness transactions  with  it,  it  was  held 
that  the  defendant  undoubtedly  had  a 
right  to  ask  that  this  averment  of  spe- 
cial damages  be  made  more  specific, 
but  that  the  mode  of  obtaining  it  was 
by  motion  and  not  by  demurrer.     Shoe, 

7 


etc..  Bank  v.  Thompson,  18  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  418. 

In  Hewit  v.  Mason,  24  How.  Pr.  (N. 
Y.  Supreme  Ct. )  368,  the  complaint 
stated  that,  by  reason  of  the  speaking 
of  the  words,  the  plaintiff  was  injured 
in  his  good  name  and  business,  and  ex- 
cluded from  the  society  of  his  friends 
and  neighbors,  to  his  damage  two  thou- 
sand dollars.  The  court  held  that  the 
injury  to  his  business  and  exclusion 
from  society  were  damages  of  a  special 
character,  and  that  the  complaint 
should,  perhaps,  have  been  more  spe- 
cific; certainly,  as  to  the  charge  in  re- 
gard to  the  injury  to  his  business  ;  but 
that  such  objection  could  not  be  raised 
on  demurrer,  the  remedy  of  the  de- 
fendant being  by  motion,  under  sec- 
tion 160,  Code  of  Procedure. 

In  Frobisher  v.  Fifth  Ave.  Transp. 
Co.,  81  Hun  (N.  Y.)  544,  which 
was  an  action  for  personal  injury,  it 
was  alleged  in  the  complaint  that  the 
plaintiff  had  become  disabled  for  life  to 
such  an  extent  as  to  seriously  interfere 
with  the  active  prosecution  of  his  busi- 
ness;  and  the  court  held  that  this, 
although  not  a  verj'  specific  allegation 
of  special  damages  resulting  from  an 
injury  to  the  plaintiflrs  business,  was 
yet  sufficient  to  give  defendant  notice 
that  an  attempt  would  be  made  to  re- 
cover such  damages,  and  that  if  it  had 
desired  a  more  definite  allegation,  it 
should  have  moved  that  the  complaint 
be  made  more  definite  and  certain  in 
this  particular.  Quoting  Ehrgott  v. 
New  York,  96  N.  Y.  264.  See  also 
Ohio,  etc.,  R.   Co.  v.  Hecht,  115  Ind. 

443- 

Action  for  Personal  Injuries. — In  Fox 
V.  Chicago,  etc.,  R.  Co.,  86  Iowa  368, 
which  was  an  action  for  personal  in- 
juries, the  petition  alleged  that  the 
plaintiff  h^d  "suftered  great  expense," 
and  under  this  allegation  evidence  was 
admitted  that  a  mattress,  quilt,  and 
springs  had  been  injured  from  applica- 
tions of  medicine  to  the  plaintiff";  the 
court  held  that  notwithstanding  the  al- 
legation was  general,  it  was  sufficient, 
in  the  absence  of  a  motion  for  a  more 
specific  statement,  to  cover  any  proper 
expense. 

Itemized  Statement  Demanded. — In 

an    action  for    personal    injuries,    the 

items  of   damage    demanded    are    not 

required  to  be  set  out  on  the  motion  to 
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petition  by  special  exception, i  by  motion  to  strike  out,  by  objec- 
tion to  the  evidence  when  offered,  or  by  request  for  instructions  * 
Objection  must  be  Made  at  the  Trial,  where  evidence  is  introduced  of 
an  element  of  special  damage  not  specially  pleaded,  and  a  failure 
to  so  object  is  waived  after  trial.^ 


make  the  complaint  more  definite.  If 
the  defendant  desires  an  itemized  state- 
ment of  the  damages,  he  should  de- 
mand a  bill  of  particulars.  Hanson  xk 
Anderson,  90  Wis.  195.  See  also  Co- 
lumbia, etc.,  R.  Co.  V.  Hawthorne,  3 
Wash.  Ter.  353. 

In  Hanson  v.  Anderson,  90  Wis.  195, 
where  it  was  objected  that  the  injuries 
complained  of  were  not  specifically 
enough  stated,  the  court  said :  "  It  is 
hardly  necessarj'  to  specify  every  mus- 
cle that  ached  and  every  nerve  that 
throbbed.  If  the  defendant  desired  an 
itemized  statement  of  the  damages,  he 
could  have  demanded  a  bill  of  particu- 
lars.   Barney  v.  Hartford,  73  Wis.  95." 

1.  Texas  Cent.  R,  Co.  v.  Burnett,  80 
Tex.  536;  Besso  v.  Southworth,  71 
Tex.  765. 

In  an  Action  against  a  Carrier  for  de- 
lay in  the  transportation  of  a  machine, 
where  the  complaint  contained  a  prayer 
for  judgment  for  the  rental  value  of  the 
machine  during  such  delay,  it  was  held 
that  such  prayer  was  sufficient  to  show 
that  the  plaintiff  relied  upon  the  rental 
value  as  a  measure  of  damages,  and 
where  no  special  exception  was  taken 
to  the  complaint  that  it  did  not  defi- 
nitely state  such  facts  as  would  entitle 
the  plaintiff' to  such  rental  value,  there 
is  no  error  in  admitting  evidence  as  to 
such  fact.  Gulf,  etc.,  R.  Co.  f.  Pettit,  3 
Tex.  Civ.  App.  588. 

2.  Alabama  G.  S.  R.  Co.  v.  Tapia, 
94  Ala.  226. 

In  an  Action  for  Assault  and  Battery, 
where  the  complaint  did  not  set  out  as 
an  item  of  damage  that  the  plaintiff's 
clothes  were  injured  or  destroyed  by 
the  assault,  but  evidence  thereof  was 
admitted  without  objection  and  the 
jury  were  instructed  to  take  into  con- 
sideration such  facts  in  assessing  the 
damages,  it  was  held  that  where  no  ob- 
jection was  made  to  such  evidence 
going  to  the  jury,  such  special  damage 
might  be  recovered  and  the  complaint 
be  considered  as  amended  so  as  to  cover 
the  claim  for  injury  to  the  plaintifTs 
clothing.  Atkinson  v.  Harran,  68  Wis. 
405. 

Raising  Objection  to  Recovery  of  Spe- 
cial Damages. — If  the  special  damages 


are  not  of  such  a  character  that  the 
plaintiff  is  legally  entitled  to  recover, 
either  because  they  are  too  remote,  or 
because  they  are  not  sufficiently  set 
forth  in  the  declaration,  it  will  not  be 
intended  after  verdict  that  the  plaintiff 
was  allowed  to  recover  them.  If  the 
plaintiff  attempts  to  recover  for  such 
special  damages  at  the  trial,  the  proper 
mode  of  raising  the  question  is  to  ob- 
ject to  the  admissibility'  of  the  evidence 
as  to  the  instruction  to  the  jury,  and 
not  by  motion  in  arrest  of  judgment. 
Packard  v.  Slack,  32  Vt.  11. 

Aider  by  Verdict. — In  Parker  v.  Gris- 
wold,  17  Conn.  297,  the  court  said  :  "A 
legal  damage  being  alleged  in  the  dec- 
laration, if,  indeed,  it  were  stated  so 
defectively  or  informally  that  it  would 
be  insufficient  on  demurrer,  still  it 
would  probably  be  cured  by  the  ver- 
dict, since  it  is  presumable  that  the 
court  would  not  instruct  the  jury  to 
give,  and  that  they  would  not  have 
given  damages,  unless  some  damage 
had  been  proved  on  the   trial." 

Consequential  Damages.  —  It  is  no 
ground  for  demurring  to  a  declaration, 
that  consequential  damages  are  laid 
which  do  not  legitimately  result  from 
the  acts  of  all  the  defendants.  "  If  these 
damages  are  sought  to  be  recovered  at 
the  trial,  the  defendants  may  then  ob- 
ject to  the  evidence."  Leland  v.  Tou- 
sey,  6  Hill  (N.  Y.)  328. 

3.  Mellor  v.  Missouri  Pac.  R.  Co.,  105 
Mo.  471  ;  Baftlej'  v.  Trorlicht,  49  Mo, 
App.  221 ;  Atkinson  i'.  Harran,  68  Wis. 
405 ;  South  Covington,  etc.,  St.  R.  Co. 
V.  Ware,  84  Ky.  267. 

When  the  pleadings  contain  a  claim 
for  general  damages,  supported  by  a 
statement  of  facts  showing  that  the 
damages  claimed  are  the  natural,  nec- 
essary, and  direct  consequence  of  the 
wrong  complained  of,  this  is  sufficient 
and  not  subject  to  demurrer.  Should 
the  proof  of  special  damages  be  offered 
on  the  trial,  objection  may  be  raised 
there  that  the  complaint  or  answer,  as 
the  case  may  be,  contains  no  such 
claim.     Herfort  v.  Cramer,  7  Colo.  492. 

Objection  Raised  after  Trial. — If  the 
defendant  deems  the  petition  insuf- 
ficient to  disclose  the  facts  upon  which 
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XX.  Instructions — 1.  Generally. — The  jury  ought  to  be  informed 
by  proper  instructions  as  to  the  correct  standard  by  which  dam- 
ages should  be  estimated.^ 

2.  Should  be  Confined  to  Pleadings  and  Evidence. — The  instructions 
must,  however,  be  confined  to  the  pleadings  and  to  the  evidence 
adduced  at  the  trial.^     And  where  there  is  a  lack  of  necessary 


claims  for  damages  are  based,  a  motion 
for  a  more  specific  statement  of  the  pe- 
tition as  to  the  matter  will  be  sustained, 
if  made  by  the  defendant  before  trial, 
but  he  cannot  raise  such  an  objection 
for  the  first  time  after  trial.  Flanagan 
'V,  Baltimore,  etc.,  R.  Co.,  83  Iowa  643. 

And  where  he  does  not  niake  the 
proper  motion  for  that  purpose,  he  must 
come  prepared  to  meet  any  proof 
which  the  plaintifT  may  ofTer  as  to  in- 
juries which  are  the  direct  result  of  the 
negligence.  Ohio,  etc.,  R.  Co.  v. 
Hecht,  115  Ind.  443;  Dickens  v.  Des 
Moines,  74  Iowa  216. 

In  Columbia,  etc.,  R.  Co.  v.  Haw- 
thorne, 3  Wash.  Ter.  353,  it  was  held 
that  by  not  so  moving,  he  waives  in- 
definiteness. 

Objection  upon  Motion  for  Nonsuit. 
— An  objection  that  the  plaintiff  can 
recover  only  such  damages  as  are 
specified  in  the  bill  of  particulars 
should  be  raised  when  he  offers  evi- 
dence on  the  question  of  damages,  and 
the  court  is  not  bound  to  entertain  it 
on  motion  for  a  nonsuit.  Colrick  v. 
Swinburne,  105  N.  Y.  503. 

1.  Parsons  -'.  Missouri  Pac.  R.  Co., 
94  Mo.  286. 

Where,  owing  to  the  very  general 
terms  of  the  instruction  given  to  the 
jurj',  and  the  introduction  into  it  of  an 
element  of  possible  damage  not  war- 
ranted by  the  testimofiy,  excessive 
damages  have  been  awarded,  the  judg- 
ment will  be  reversed  where  a  palpable 
injury  has  been  the  result.  Parsons  v. 
Missouri  Pac.  R.  Co.,  94  Mo.  286. 

A  General  Denial  by  the  Defendant  re- 
quires the  court  to  give  in  the  charge 
correct  measure  of  the  damages  sus- 
tained, according  to  the  facts  devel- 
oped on  trial ;  special  pleadings  alleg- 
ing the  plaintiff's  damage  not  to  be  so 
great  as  it  first  appeared,  are  not  nec- 
essary. Gulf,  etc.,  R.  Co.  V.  Godair,  3 
Tex.  Civ.  App.  514. 

Exemplary  Damages. — In  Georgia  ex- 
emplary damages  are  allowed  in  civil 
actions,  either  to  deter  the  wrong-doer, 
or  to  compensate  the  wounded  feelings 
of   the    plaintiff,    and    an    instruction 


which  authorizes  the  jury  to  give  ex- 
emplary damages  if  they  think  '•  the 
public  good  requires  it,"  or  "  to  deter 
others,"  is  erroneous.  Ratteree  v. 
Chapman,  79  Ga.  574. 

In  Welsh  v.  Stewart,  31  Mo.  App. 
382,  the  court  said:  "In  this  case  no 
instruction  authorizing  exemplarv  dam- 
ages should  have  been  given,  for  the 
reason  that  the  petition  does  not  state 
a  case  which  will  support  the  recovery 
of  such  damages,  and  it  is  a  rule  in  this 
state  that  it  is  error  to  give  instruc- 
tions upon  a  state  of  case  not  made  by 
the  pleadings."  Citing  Melvin,  t\  St. 
Louis,  etc.,  R.  Co.,  89  Mo.  106. 

Where  the  Proof  Furnishes  No  Definite 
Elements  of  damage  it  is  error  to  in- 
struct that  the  jury  maj-  award  such 
damages  as  they  find  the  plaintiff  may 
have  suffered.  Morrison  v.  Yancey,  23 
Mo.  App.  675.  Citing  Shenuit  v. 
Breuggestradt,  8  Mo.  App.  47. 

Specific  Rule  for  Assessment. — Where 
the  instruction  offered  contains  no  spe- 
cific rule  for  the  assessment  of  dam- 
ages, the  court  is  not  bound  to  fix  a 
standard  for  the  jury's  regulation, 
where  there  is  no  request  for  the  same. 
Horner  v.  Frazier,  65  Md.  i. 

Questions  of  Law  and  Fact. — What  are 
proper  elements  of  damage  is  a  ques- 
tion of  law  and  not  of  fact,  and  the 
court  should  instruct  as  to  such  ele- 
ments. Where  the  evidence  fails  to 
disclose  any  definite  damages  the  court 
should  instruct  a  finding  for  nominal 
damages  only.  Morrison  t'.  Yancey, 
23  Mo.  App.  675. 

Suggestion  of  New  Elements. — Instruc- 
tions should  not  suggest  elements  of 
damage  not  appearing  in  the  case. 
Stilson  V.  Gibbs,  53  Mich.  2S3. 

2.  Thompson  on  Trials,  §  2309 ; 
White  V.  Spangler,  68  Iowa  222;  Reed 
i>.  Chicago,  etc.,  R.  Co.,  57  Iowa  23; 
Nichols  V.  Dubuque,  etc.,  R.  Co.,  68 
Iowa  732,  27  Am.  &  Eng.  R.  Cas.  183; 
Gardner  v.  Burlington,  etc.,  R.  Co.,  68 
Iowa  588;  Duke  v.  Missouri  Pac.  R. 
Co.,  99  Mo.  351 ;  Lester  v.  Kansas 
City,  etc.,  R.  Co.,  60  Mo.  265;  Parsons 
t'.  Missouri    Pac.    R.   Co.,  94  Mo.  2S6 ; 
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averments  a^  to  the  damage  sustained,  or  a  failure  to  introduce 
evidence  in    support  of    the  same,  it  is  error    for    the  court  to' 
instruct  that  such  items  may  be  considered  by  the  jury.* 

XXI.  Assessment  of  Damages. — As  to  fixing  and  assessing  dam- 
ages where  the  defendant  is  in  default,  see  article  INQUESTS  AND 
Inquiries  ;  as  to  assessment  of  damages  by  the  jury,  see  article 
Verdicts. 


Denver,  etc.,  R.  Co.  •».  Pulaski  Irrigat- 
ing Ditch,  etc.,  R.  Co.,  19  Colo.  367; 
Missouri,  etc.,  R.  Co.  v.  Byas  (Tex. 
Civ.  App.  1895),  29S.  W.  Rep.  1122; 
and  «ee  generally'  article  Instruc- 
tions. 

In  an  Action  to  Recover  for  the  Over- 
flow of  Water  on  the  plaintiflPs  land, 
owing  to  the  negligent  construction  of 
a  railroad,  where  the  allegations  of  the 
complaint  that  would  show  temporary 
injury  had  been  struck  out  on  demur- 
rer, and  the  action  remained  one  for 
permanent  injury  only,  it  was  held  im- 
proper for  the  court  to  submit  an  issue 
to  the  jury  as  to  temporarj'  damages. 
Gulf,  etc.,  R.  Co.  V.  Fredrickson  (Tex. 
1892).  19  S.  W.  Rep.  125. 

General  Damage  Not  Proved. — In  an 
action  where  special  damages  were  al- 
*leged  and  proved,  but  there  was  no 
proof  of  general  damage,  it  was  held 
that  a  charge  to  the  jury  that  they 
might  give  such  general  damages  as 
tho'  supposed  naturally  resulted  from 
the  injur}',  besides  special  damages,  was 
erroneous.  Vanderslice  v.  Newton,  4 
.N.  Y.  130. 

The  instructions  must  be  confined  to 
the  pleadings ;  and  so,  where  all  the 
damages  claimed  are  special,  an  instruc- 
tion to  the  jury  to  take  into  considera- 
tion damages  not  alleged  is  erroneous. 
Brown  v.  Chicago,  etc.,  R.  Co.,  80  Mo. 

457- 

In  an  action  against  the  keeper  of  a 
bridge,  for  personal  injuries,  where  the 
only  breach  assigned  in  the  declaration 
was  the  defendant's  negligence  in  keep- 
ing the  bridge  in  an  unsafe  condition, 
it  was  held  that  the  plaintiff  would  be 
limited  in  his  recovery  to  the  damages 
arising  from  the  breach  of  duty  pleaded 
in  the  declaration,  and  an  instruction 
that  the  defendant  was  liable  for  dam- 
ages arising  from  neglect,  carelessness, 
or  bad  conduct,  was  erroneous,  not- 
withstanding the  provisions  of  the 
Georsria  Code,  §  690.  Tift  v.  Jones,  77 
Ga.  181. 

1.  Alabama. — Dowdall  v.  King,  97 
Ala.  635. 


loiva. — Eckerd  v.  Chicago,  etc.,  R. 
Co.,  70  Iowa  353;  Stafford  v.  Oskaloosa, 
57  Iowa  750;  Gardner  v.  Burlington, 
etc.,  R.  Co.,  68  Iowa  588;  Reed  v. 
Chicago,  etc.,  R.  Co.,  57  Iowa  23, 

Michigan. — Britton  v.  Grand  Rapids 
St.  R.  Co.,  90  Mich.  164. 

Missouri. — Rhodes  v.  Nevada,  47 
Mo.  App.  501 ;  Slaughter  v.  Metropol- 
itan St.  R.  Co.,  116  Mo.  269,  58  Am.  & 
Eng.  R.  Cas.  604;  Norton  v.  St.  Louis, 
etc.,  R.  Co.,  40  Mo.  App.  647. 

Texas. — San  Antonio,  etc.,  R.  Co. 
■u.  Robinson,  73  Tex.  277 ;  Fort  Worth 
R.  Co.  V.  Measles,  81  Tex.  478;  Hous- 
ton City  St.  R.  Co.  V.  Richart  (Tex. 
Civ.  App.  1894),  27  S.  W.  Rep.  921; 
Texas,  etc.,  R.  Co.  v.  Bigham  (Tex. 
Civ.  App.  1895),  30  S-  ^-  Rep-  254; 
Campbell  v.  Cook,  86  Tex.  632  ;  Gulf, 
etc.,  R.  Co.  V.  Rossing  (Tex.  Civ.  App. 
1894),  26  S.  W.  Rep.  243;  International, 
etc.,  R.  Co.  V.  Simcock,  81  Tex.  503; 
Missouri  Pac.  R.  Co.  v.  Mitchell,  75 
Tex.  77,  41  Am.  &  Eng.  R.  Cas.  224; 
Gulf,  etc.,  R.  Co.  V.  Sparger  (Tex.  Civ. 
App.  1895),  32  S.  W.  Rep.  49. 

In  an  action  for  damages  by  a  hus- 
band against  another  for  debauching 
his  wife,  an  instruction  that  the  jury 
may  allow  damages  for  a  venereal 
disease  contracted  on  account"  of  her 
association  with  the  defendant,  is  error 
where  there  was  no  averment  of  such 
special  damage  in  the  complaint.  Dow- 
dall V.  King,  97  Ala.  635. 

Medical  Expenses. — Where  in  an  ac- 
tion for  personal  injuries  no  evidence 
is  introduced  to  support  the  allegations 
of  the  petition  in  regard  to  the  expense 
incurred  for  medical  attention,  it  is 
error  for  the  court  to  instruct  that  such 
expense  may  be  considered  by  the  jury. 
Rhodes  v.  Nevada,  47  Mo.  App.  501, 
following  Duke  v.  Missouri  Pac.  R. 
Co.,  99  Mo.  347,  distinguishing  Mur- 
ray W.Missouri  Pac.  R.  Co.,  loi  Mo.  236; 
Norton  v.  St.  Louis,  etc.,  R.  Co.,  40 
Mo.  App.  647;  Smith  v.  Chicago,  etc., 
R.  Co.,  108  Mo.  243;  Crowley  v.  St. 
Louis,  etc.,  R.  Co.,  24  Mo.  App.  123; 
Winter  v.  Central  Iowa  R.  Co.,  74  Iowa. 
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XXII.  Veedict.  —  As  to  verdicts  in  actions  for  damages,  see 
Verdicts. 

XXIII.  Judgment  foe  Damages.— See  article  Judgments. 


448;  Gardner  v.  Burlington,  etc.,  R. 
Co.,  68  Iowa  588;  Reed  v.  Chicago, 
etc.,  R.  Co.,  57  Iowa  23,  folio-wed  in 
Eckerd  v.  Chicago,  etc.,  R.  Co.,  70 
Iowa  353 ;  Stafford  v.  Oskaloosa,  57 
Iowa   750. 

Loss  of  Time. — Where  the  record  did 
not  show  the  loss  of  time  caused,  nor 
its  value,  it  was  held  error  to  submit 
loss  of  time  as  an  element  of  damage 
to  be  considered  by  the  jury.  Inter- 
national, etc.,  R.  Co.  V.  Simcock,  81 
Tex.  503;  Texas,  etc.,  R.  Co.  v.  Big- 
ham  (Tex.  Civ.  App.  1895),  30  S.  W. 


Rep  254;  Britton  v.  Grand  Rapids  St. 
R.  Co.,  90  Mich.  159;  Nichols  v.  Du- 
buque,  etc.,  R.  Co.,  68  Iowa  732. 

Attorney's  Fees. —  Where  attorney's 
fees  or  expenses  incurred  by  plaintiff  in 
attending  court  to  prosecute  a  suit  are 
not  alleged  in  the  proceedings  or  in- 
cluded in  the  evidence  as  elements  of 
damage,  a  request  by  the  defendant  to 
charge  that  the  jury  should  not  include 
in  their  estimate  of  actual  damages 
such  expense,  is  properly  refused. 
Missouri  Pac.  R.  Co.  v.  Mitchell,  75 
Tex.  77,  41  Am.  &  Eng.  R.  Cas.  224. 
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DEATH. 

By  Malcolm  Taylor. 

I.  Scope  of  Article,  785. 
n.  Effect  of  Death  in  General,  786. 

1.  At  Common  Law,  786. 

2.  Effect  of  Survival  or  Nonsurvival  of  Right  of  Action,  786. 

3.  Actions  ex  Delicto  and  ex  Contractu,  789. 

4.  Actio  Personalis  Moritur  cum  Persona,  790. 

5.  Equity  Practice,   790. 

6.  Admiralty  Practice,  792. 

7.  Judicial  Writs,  792. 

8.  Death  after  Verdict,  793. 

9.  Death  pending  Appeal  or  Writ  of  Error,   794. 

m.  Death  of  Plaintiff,  796. 

1 .  Death  of  Sole  Plaintiff,  796. 

a.  In  General,  796. 

b.  Before  Einal  Judgjnent,  jgj. 

(i)  Before  Verdict,  797. 

(2)  After  Verdict  or  Interlocutory  Judgnunt,  798. 

(3)  Pending  Reference,  800. 
C.  After  Final  Judgjnent,  800. 

(i)   Generally,   800. 

(2)  Pending  Appeal  or  Writ  of  Error,  Zoo, 

(3)  Pending  Execution,  802. 

d.  Actions  of  Ejectment,  803. 

e.  Actions  of  Replevin,  Zo\. 

f.  Actions  of  Dower,  804. 

g.  Foreclosure  Proceedings,  805. 

h.   Injuries  to  Real  or  Personal  Property,  805. 
/.  Actions  for  Personal  Injuries,  807. 
j.  Actions  for  Libel  or  Slander,  808. 
k.  Actions  for  Seduction,  809. 
/.  Actions  for  Breach  of  Profnise,  809. 
m.    Other  Actions  ex  Delicto,  810. 
n.   Suits  for  Divorce,  810. 
0.  Actions  to  Recover  a  Penalty,  8 1 1 . 
p.  Actions  against  Sheriffs,  811. 
g.    Qui  Tarn  Actions,  812. 
r.   special  Proceedings,  ?>\2. 

2.  Death  of  Nominal  Plaintiff,  Zl2. 

3.  Death  of  Equitable  Plaintiff,  813. 
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4.   Death  of  One  of  Several  Plaintiffs,  814. 

a.  In  General — Before  Final  Judgment,  814. 

b.  Pending  Appeal  or  Writ  of  Error,  815. 

c.  Actio7is  of  Ejectment,  815. 

d.  Actions  of  Trespass,  816. 

e.  Other  Actions  ex  Delicto,  816. 

f.  Actions  to  Recover  Penalties,  817. 

g.  Actions  by  Husband  and  Wife,  817. 
h.  Actions  by  Partners,  818. 

i.  Suits  in  Equity,  818. 
(i)   Generally,   818. 
(2)    Creditor  s  Bills,  819. 

IV.  Death  of  Defendant,  819. 

1.  Death  of  Sole  Defe?tdant,?>i(). 

a.  In  General,  819. 

b.  Before  Final  Judgment,  821. 

(i)   Generally,  821. 

(2)  Before  Service  of  Summons,  Z21. 

(3)  After  Verdict,  Z11. 

'  c.  After  Final  Judgment,  822. 

(i)   Generally,   822. 
(2)  Pending  Appeal  or  Writ  of  Error, '^1'}^. 

d.  Actions  of  Ejectment,  825. 

e.  Actions  of  Replevin,  826. 

f.  Actions  of  Trover,  827. 

g.  Actions  of  Debt,  827. 

h.  Actions  for  Personal  Injuries,  827. 
i.  Actions  for  Libel  or  Slander,  828. 
j.  Actions  for  Seduction,  828. 
k.  Actions  for  Br eacJi  of  Promise,  828, 
/,   Actions  for  Deceit,  828. 
m.    Other  Actio?ts  ex  Delicto,  829. 
n.   Suits  for  Divorce,  831. 

0.  Attachment,  Garnishment,  and  Trustee  Proceedings,  832. 
p.  Actions  to  Recover  a  Penalty,  833. 
q.  Actions  agahist  Sheriffs,  834. 
r.   Suits  ijt  Equity,  834. 

(i)  Foreclosure  Proceedings,  834. 
•  (2)    Creditors'  Bills,  835. 
s.   Suits  in  Admiralty ,   835. 

2.  Death  of  One  of  Several  Defendants,  835. 

a.  /i"?  General,  835. 

^.  Pending  Appeal  or  Writ  of  Error,  836. 

c.  Actions  ex  Contractu,  836. 

d.  Actions  of  Ejectment,  837. 

^,  Other  Actions  ex  Delicto,  838. 

f.  Actions  against  Husband  and  Wife,  839. 

g.  Actions  against  Partners,  839. 
h.  Suits  in  Eqtiity,  840. 

(i)   Generally,   840. 

(2)  Suits  for  Partition,  840. 

(3)  Foreclosure  Proceedings,  841. 

V.  Death  OF  Both  Parties,  841. 
VI.  Death  of  Public  Officer,  a  Party,  841. 
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Scope  of  Article.  DEA  TH.  Scope  of  Article. 

VII.  Suggesting  the  Death,  841. 

1.  /;/  General,  841. 

2.  Failure  to  Suggest,  843. 

a.  Generally,  843. 

b.  Laches,  843. 

3.  Effect  of  Suggestion,  844. 

4.  Subsequent  Proceedings,  845. 

VIII.  Peocedure  when  Action  Abates,  845. 

1.  Objections — Hotu  Raised,  845. 

2.  Stipulation  against  Abatement,  846. 

3.  Equity  Practice,  846. 

IX.  Judgment  or  Decree  after  Death,  846. 

1 .  In  General.     See  articles  Decrees  ;  Judgments,  846. 

2.  Where  Death  Occtirs  pending  Delay  by  Court,  847. 

X.  Appeal  or  Writ  of  Error  after  Death.    See  articles  Appeals, 

vol.  2,  p.  I ;  Error,  Writ  oi\ 

XI.  Civil  Death  of  a  Party,  847. 

CROSS-REFERENCES. 

As  to  Survival  of  Actions  in  general,  see  a.rtic\Q  SURVIVAL  OF  ACTIONS. 

Revival  of  Suits,  see  article  REVIVOR. 

Substitution  of  Parties  after  Death,  see  article  SUBSTITUTION  OF 
PARTIES. 

Plea  in  Abatement  after  Death,  see  article  ABATEMENT,  vol.  i,  p.  i. 

Contititiance  after  Death,  see  article  CONTINUANCES,  vol.  4,  p.  844. 

Decrees  and  Jud^metits  after  the  Death  of  a  Party,  see  articles  DE- 
CREES;  'judgments. 

Issuing  Execution  after  Death,  see  article  EXECUTIONS. 

Dismissal  of  Suit  or  Action  after  Death  of  a  Party,  see  article  DIS- 
MISSAL, DISCONTINUANCE,  AND  NONSUIT. 

Death  of  Bail,  see  article  BAIL  AND  RECOGNIZANCE,  vol.  3, 
p.  186. 

Death  ifi  Bastardy  Proceedings,  see  article  BASTARDY,  vol.  3,  p.  287. 

Death  Sentence,  see  article  SENTENCE. 

Practice  in  Actions  for  Death  by  Wrongful  Act,  see  article  DEA  TH 
B  V  WR  ONGFUL  A  CT. 

I.  Scope  of  Article. — The  aim  of  the  present  article  is  to  treat 
of  the  effect  on  an  action  or  suit  of  the  death  of  any  party  con- 
nected therewith.  The  question  as  to  the  survivabiHty  of  the 
right  of  action  is  treated  only  so  far  as  the  question  of  abatement 
is  affected  thereby. 

A  Distinction  must  be  made  in  the  use  of  the  term  "  abatement  " 
in  actions  at  law  and  in  suits  in  equity.  In  actions  at  law  an 
abatement  ends  the  whole  proceeding ;  while  in  suits  in  equity 
it  is  merely  an  interruption  or  suspension  of  the  suit,  subject 
to  revival,  with  or  without  the  substitution  of  new  parties.^ 

1.  3  Black.  Com.  168;  Story's  Eq.  PI.,  alje  and  Lawrence  Law  Diet.  3  ;  Zoell- 
§  20,  note,  and  1^  354;  2  Tidd's  Pr.  ner --.  Zoellner,  46  Mich.  511;  Hoxie  f. 
932 ;  Anderson's  Law"  Diet.  4;   i    Rap-     Carr,  i  Sumn.   (U.S.)    178:    darker. 
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n.  Effect  of  Death  in  General — 1.  At  Common  Law. — In  real 
or  personal  actions  at  common  law  the  death  of  either  of  the 
parties  before  verdict  and  judgment  abated  the  action  ;*  and  the 
death  of  a  party  had  the  same  effect  where  there  were  several 
plaintiffs  or  several  defendants,^  except  in  cases  where  the  sur- 
viving defendant  or  defendants  had  the  whole  right  by  survivor- 
ship,3  and  in  the  case  of  actions  founded  on  tort,  which  did  not 
abate  on  the  death  of  one  defendant,  but  might  be  prosecuted 
against  the  survivor  or  survivors,  each  being  liable  in  solido  for 
the  wrong.^ 

Death  of  King. — At  common  law  all  actions,  including  indictments, 
abated  by  the  death  of  the  king,  and  all  pleas  and  processes  were 
discontinued  thereby.'^  But  by  statutes  of  6  and  7  Edw.  I.  ac- 
tions did  not  abate  by  the  king's  death,  and  judicial  processes 
were  continued  in  the  time  of  his  successor.^ 

2.  Effect  of  Survival  or  Nonsurvival  of  Right  of  Action. — At  com- 


Mathewson,  12  Pet.  (U.  S.)  171;  Mel- 
ius V.  Thompson,  i  Cliff.  (U.  S.)  129; 
Johnson    v.    State,    2    Houst.     (Del.) 

378. 

1.  I  Comyns's  Dig.  72,  74,  and  cases 
cited;  Green  v.  Watkins,  6  Wheat.  (U. 
S.)  260;  Booth  V.  Northrop,  27  Conn. 
325;  Guyer  v.  Wookey,  18  111.  536; 
Boor  V.  Lowrey,  103  Ind.  468.  See 
itifra.  III.  I.  Death  of  Sole  Plaintiff, 
and  IV.  I.  Death  of  Sole  Defendant. 

2.  I  Comyns's  Dig.  73,  75,  and 
cases  cited ;  Read  &  Redman's  Case, 
10  Coke  134;  Capel  v.  Saltonsal,  3 
Mod.  249;  Rex  V.  Dryden,  Cro.  Car. 
574;  Wedgewood  v.  Baily,  T.  Raym. 
463;  Dove  V.  Martin,  1  Show.  56; 
Knight's  Case,  i  Leon  44;  Woodward 
■V.  Darcy,  Plowd.  186;  Worral  v. 
Brand, T.  Raym.  131.  See /;//>«,  III.  4. 
Death  of  One  of  Several  JPlai?itiffs, 
.'ind  IV.  2.  Death  of  One  of  Several 
Defendants. 

A  Distinction  must  be  made  at  com- 
mon law  between  rights  which  survive 
to  the  executor  and  rights  which  survive 
to  the  survivor,  although  actions  would 
alike  abate  in  both  cases.  In  actions 
ex  delicto,  in  case  of  the  death  of  a 
sole  plaintiflT,  not  only  did  the  action 
abate,  but  the  right  was  gone  forever. 
Not  so  in  the  case  of  the  death  of  one 
of  two  or  more  plaintiff's ;  the  action 
abated,  but  the  right  survived.  Wright 
V.  Eldred,  2  D.  Chip.  (Vt.)  37. 

3.  Read  &  Redman's  Case,  10  Coke 
134.  Thus,  in  a  right  of  advowson 
against  parceners  or  joint  tenants,  or 
in  assizes  against  a  husband  and  wife  on 
the   death   of  the   husband,   or  in   an 


action  upon  a  case  against  two  execu- 
tors, or  in  a  personal  action  for  a  duty, 
or  in  an  action  for  debt  against  three 
executors,  or  in  detinue  of  charters 
against  executors,  or  in  assumpsit 
against  two  executors,  or  in  an  action 
on  a  case  for  diverting  a  water  course, 
or  in  a  writ  of  ward,  or  in  an  action  of 
account,  the  action  does  not  abate  on 
the  death  of  one  of  the  defendants,  i 
Comyns's  Dig.  75. 

4.  Thus  the  death  of  one  of  the  de- 
fendants was  not  groimd  for  abatement 
in  an  action  of  trespass,  or  in  an  action 
in  ejectment,  or  in  trover,  or  in  con- 
spiracy, or  in  an  action  for  an  escape, 
or  in  replevin,  or  in  ravishment  of 
ward,  or  in  diquare  impedit,  or  in  tres- 
pass against  a  husband  and  wife  if  the 
husband  dies,  or  in  an  action  upon  the 
case  against  a  husband  and  wife  where 
the  husband  is  named  for  conformity, 
or  in.  a  -warrant ia  charta:  upon  a  war- 
ranty by  a  husband  and  wife,  if  the  wife 
dies  audita  querela.  1  Comyns's  Dig. 
76;  Hill  V.  Tempest,  Cro.  Eliz.  145; 
Rigley  v.  Lee,  Cro.  Jac.  356;  Dacres 
V.  Duncomb,  Vent.  235 ;  Leigh  v.  Bar- 
gany,  Cro.  Jac.  19;  Capel  v.  Saltonstal, 
3  Mod.  249;  Spenser  v.  Rutland,  Yelv. 
209;  Griffin  v.  Lawrence,  Moor  469; 
Harris  v.  Phillips,  Hard.  161;  Young 
v.  Woolaston,  Hard.  113. 

5.  I  Comyns's  Dig.  77  ;  Resolution  of 
the  Justices,  7  Coke  30. 

Pending  Appeal.— ^This  was  so  al- 
though the  death  of  the  king  occurred 
pending  appeal  or  writ  of  error,  i 
Comyns's  Dig.  77,  and  cases  cited. 

6.  I  Comyns's  Dig.  78. 
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mon  law  the  action  abated  on  the  death  of  a  party,  except  in  the 
cases  already  noticed,  regardless  of  the  question  whether  or  not 
the  cause  of  action  survived ;  but  by  the  statute  of  8  and  9  Wm. 
III.  it  was  provided  that  the  action  should  not  abate  where  the 
cause  of  action  survived,  and  there  were  two  or  more  plaintiffs 
or  defendants.*  The  English  statutes  have  been  followed  in 
Canada^  and  in  many  of  the  United  States,  and  it  is  now  pro- 
vided that  if  the  cause  of  action  survives,  the  action  shall  not 
abate,  but  may  be  continued  by  or  against  the  representatives  of 
the  deceased.^ 


1.  Newnham  v.  Law,  5  T.  R.  577; 
Stoctzell  V.  Fullerton,  44  111.  108; 
Freeborn  zk  Denman,  8  N.  J.  L,  116. 

8  and  9  Wm.  III.,  c.  11,  provides  that 
"if  there  be  two  or  more  plaintiffs  or 
defendants,  and  one  or  more  of  them 
should  die,  if  the  cause  of  such  action 
shall  survive  to  the  surviving  plaintiff 
or  plaintiffs,  or  against  the  surviving 
defendant  or  defendants,  the  writ  or 
action  shall  not  be  thereby  abated ; 
but  such  death  being  suggested  upon 
the  record,  the  action  shall  proceed  at 
the  suit  of  the  surviving  plaintiff  or 
plaintiffs  against  the  surviving  defend- 
ant or  defendants." 

Not  Applicable  after  Nonsuit.  —  A 
statutory  provision  declaring  that  a 
suit  shall  not  be  abated  by  the  death  of 
either  party,  does  not  apply  to  cases  of 
nonsuit.  Dowbiggin  v.  Harrison,  10 
B.  &  C.  480,  21    E.  C.  L.  119. 

No  New  Right  of  Action  Given. — In 
Flynn  v.  Perkins,  32  L.J.  Q^  B.  10,  8 
Jur.  N.  S.  1177,  under  a  statute  provid- 
ing that  "the  death  of  a  plaintiff  or  de- 
fendant shall  not  cause  the  action  to 
abate,  but  it  may  be  continued  as  here- 
inafter mentioned,"  it  was  held  that 
such  statute  was  not  intended  to  give 
any  new  right  of  action,  but  merely  to 
prevent  the  proceedings  from  abating 
by  death,  and  to  permit  the  personal 
representatives  to  continue  them  where 
the  cause  of  action  survives. 

2.  Udy  V.  Stewart,  10  Ont.  Rep.  591. 

3.  Alabama. — Bebeet^  Miller,  Minor 
(Ala.)  364;  Gayle  v.  Agee,  4  Port. 
(Ala.)  507;  Rupert  v.  Elston,  35  Ala. 
79;  Foster  v.  Chamberlain,  41  Ala. 
15S;  Evans  v.  Welch,  63  Ala.  250. 

Arkansas. — Ward  v.  Blackwood,  41 
Ark.  295. 

California.  —  Phelan  v.  Tyler,  64 
Cal.  80. 

Dakota. — O'Neill  v.  Murry,  6  Da- 
kota 107. 

District  of  Columbia. — Chichester  v. 


Union  Transfer  Co.,  i  MacArthur 
(D.  C.)  295. 

Georgia. — Henderson  v.  Alexander, 
2  Ga.  81 ;  Neal  v.  Haygood,  i  Ga.  514; 
Newsom  v.  Jackson,  29  Ga.  61. 

Illinois. — Holton  v.  Daly,  106  111. 
131;  Chicago,  etc.,  R.  Co.  v.  O'Connor, 
19  111.  App.  591 ;  Reed  v.  Peoria,  etc., 
R.  Co.,  18  111.  403;  Bunker  v.  Green, 
48  111.  243;  Stoetzell  V.  Fullerton,  44 
111.  108. 

Indiana. — Holland  v.  Holland,  131 
Ind.  196. 

Maine.  —  Dwinal  v.  Holmes,  37 
Me.  97. 

Maryland. — Baltimore,  etc.,  R.  Co. 
V.  Ritchie,  31  Md.  191. 

Before  Acts  1785,  c.  80,  and  1798, 
c.  loi,  sub.  c.  14,  §  4,  were  passed, 
all  personal  actions  abated  by  the  death 
of  a  party,  and  it  was  necessary  for  his 
representatives  to  commence  the  ac- 
tion anew;  and  the  object  of  these  acts 
was  to  prevent  this  inconvenience  and 
delay,  and  to  enable  the  representatives 
of  deceased  parties  to  prosecute  such 
actions  as  had  been  instituted  by  their 
decedents  during  their  lives,  and  which 
did  not  die  with  the  person.  These  acts 
never  were  intended  to  prevent  the 
abatement  of  actions  where  the  cause 
of  action  did  not  survive.  Baltimore, 
etc.,  R.  Co.  V.  Ritchie,  31  Md.  191. 

Massachusetts. —  Brighton  Bank  v. 
Russell,  13  Allen  (Mass.)  221  ;  Hunt  v. 
Whitney,  4  Mass.  620. 

Michigan. — Mason  v.  Finch,  28 
Mich.  282  ;  Vickery  v.  Beir,  16  Mich.  50. 

Missouri. — Baker  v.  Crandall,  78 
Mo.  584;  Clark  v.  Hannibal,  etc.,  R. 
Co.,  36  Mo.  202  ;   Fine  v.  Gray,  19  Mo. 

33- 

Ne-w  Ham;pshire.—Q,\\ndi&\\\n  w.Allen, 

4  N.  H.  385. 

Ne-w  Jersey. — Ten  Eyck  v.  Runk,  31 
N.J.  L.  428;  Hayden  v.  Vreeland,  37 
N.J.  L.  372;  Freeborn  v.  Denman,  8 
N.J.  L.  116. 
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Federal  Statutes. — The  laws  of  the  United  States  regarding  the 
abatement  of  actions  provide  merely  for  the  course  of  procedure, 
and  save  from  abatement  by  the  death  of  a  party  all  actions  where 
the  cause  of  action  survives,  whatever  may  be  the  nature  of  the 
action ;  but  whether  or  not  in  any  particular  case  the  action  does 
survive,  must  depend  on  the  local  law,  and  with  that  question  the 


New  Tork. — Heinmuller  t'.  Gray,  44 
How.  Pr.  (N.  Y.  Super.  Ct.)  260;  Em- 
erson V.  Bleakley;  2  Abb.  App.  Dec. 
(N.  Y.)  22  ;  Roberts  v.  Marsen,  23  Hun 
(N.  Y.)  486;  Robinson  v.  Covers,  65 
Hun  (N.  Y.)  562,  affirmed  in  138  N.  Y. 
425;  Holsman  v.  St. John, 90  N.Y.461; 
Potter  iy.  Van  Vranken,  36  N.  Y.  619; 
More  V.  Bennett,  65  Barb.  (N.  Y.;  338; 
Lyon  T'.  Park,  iii  N.  Y.  350; 
McGregor  v.  McGregor,  35  N.  Y.218; 
Matter    of    Palmer's    Petition,    115   N. 

Y.493- 

The  statute  (Code  Civ.  Pro.,  §  121) 
refers  to  death  occurring  at  any  stage 
of  the  proceedings.  Potter  v.  Van 
Vranken,  36  N.  Y.  619. 

Code  Civ.  Pro.,  §  755,  as  amended 
in  1891,  providing  that  special  proceed- 
ings shall  not  abate  by  the  death  of 
either  party  if  the  cause  of  action  sur- 
vives, does  not  relate  to  proceedings  in 
the  Surrogate's  Courts.  The  applica- 
tion of  the  above  statute  is  limited,by 
Code,  (^  3347,  subds.  4  and  6,  to  pro- 
ceedings commenced  in  the  Supreme 
Court,  Superior  City  Court,  the  Marine 
Court  of  the  City  of  New  York,  or  a 
county  court.  Matter  of  Camp,  81 
Hun  (N.  Y.)  3S7,  24  Civ.  Pro.  Rep. 
(N.  Y.)  159. 

North  Carolina. — "When  the  cause 
of  action  survives,  the  suit  does  not 
abate  by  the  death  of  the  plaintiff, 
but  only  on  the  application  of  the 
party  aggrieved,  and  then  only  in  the 
discretion  of  the  court,  and  in  a  time 
to  be  fixed,  not  less  than  six  months 
nor  more  than  one  year  from  the 
granting  of  the  order."  Bynum,  J.,  in 
Moore  v.  North  Carolina  R.  Co.,  74 
N.  Car.  528. 

South  Carolina. — Huff  v.  Watkins, 
20  S.  Car.  477;  Syme  v.  Sanders,  2 
Strobh.  (S.  Car.)  332. 

Tenttessee.  —  Tucker  v.  Burns,  2 
Swan  (Tenn.)  35. 

Texas. — Armstrong  v.  Nixon,  16  Tex. 
610;  Pullman  Palace  Car  Co.  v.  Fow- 
ler, 6  Tex.  Civ.  App.  755;  Alexander  v. 
Barfield,  6  Tex.  400. 

Utah. — Mason  v.  Union  Pac.  R.  Co., 
7  Utah  77. 


West  Virginia. — Martin  v.  Balti- 
more, etc.,  R.  Co.,  151  U.  S.  673. 

Wisconsin. — Stephens  v.  Magor,  25 
Wis.  533. 

United  States. — Moses  v.  Wooster» 
IIS  U.S.  285. 

Death  after  Service  but  before  Enter- 
ing of  Action. — An  action  does  not 
abate  by  the  death  of  either  party  after 
the  service  of  the  writ  but  before  the 
time  of  entering  the  action,  if  the 
cause  of  action  survives,  as  such  an  ac- 
tion is  pending  in  the  court  so  as  to  be 
within  the  provisions  of  New  Hamp- 
shire Laws  105,  providing  that  an  ac- 
tion which  is  pending  shall  not  abate 
by  the  death  of  either  party  if  the  cause 
of  action  survives.  Clindeninf.  Allen, 
4  N.  H.  385. 

Statutes  should  be  Liberally  Con- 
strued.— A  statute  providing  that  an 
action  shall  not  abate  by  death  is  re- 
medial, and  should  have  a  liberal  con- 
struction. Hunt  V.  Whitney,  4  Mass. 
620. 

Fending  Actions. — A  statute  provid- 
ing that  actions  pending  at  the  time  of 
its  passage  shall  not  abate  by  the  death 
of  the  plaintiff  is  not  unconstitutional. 
Pritchard  v.  Savannah  St.,  etc.,  R.  Co., 
87  Ga.  294. 

But  not  so  a  statute  providing  for  the 
revival  of  actions,  as  in  respect  to  those 
actions  pending  at  the  time  of  its  pas- 
sage, it  is  retroactive  in  its  opera- 
tion, and  therefore  unconstitutional 
and  void.  Tucker  v.  Burns,  2  Swan 
(Tenn.)  35. 

And  a  statute  abating  certain  ac- 
tions on  the  death  of  either  party  was 
held  not  to  apply  to  pending  actions. 
Jones  V,  Howells,  5  Cine.  L.  Bull. 
(Ohio)  851. 

Artificial  Persons  —  Mississippi. — 
Hutch.  Code,  §  47.  p.  841,  providing 
that  on  the  death,  before  final  judgment, 
of  either  party  to  a  suit  or  action,  the 
executor  or  administrator  of  such  de- 
ceased party  shall  have  full  power  to 
prosecute  and  defend  such  suit  or  ac- 
tion to  final  judgment,  applies  to  nat- 
ural persons  onlyand  nottoartificial per- 
sons. Torry  v.  Robertson,  24  Miss.  192, 
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federal    statutes  do  not    interfere.*      The  survivability    of    any 
action  must  be  determined  by  the  law  of  the  respective  states.* 

3.  Actions  ex  Delicto  and  ex  Contractu. — At  common  law  a  cause 
of  action  ex  delicto  did  not  survive,*  and,  in  the  absence  of  statutory 
provisions,  an  action  ex  delicto  abates  on  the  death  of  either  party.* 


1.  Witters  v.  Foster,  26  Fed.  Rep. 
737;  Hatfield  v.  Bushnell,  i  Blatchf. 
(U.  S.)  393  (an  action  of  ejectment); 
Barker  z\  Ladd,  3  Sawy.  (U.  S.)  44 
(an  action  to  recover  damages  for  mis- 
representation in  a  sale). 

The  question  as  to  the  abatement  of 
actions  concerns  a  subject-matter  not 
within  the  exclusive  control  of  Con- 
gress, and  cannot  be  regulated  by  fed- 
eral legislation;  and  hence  it  is  pro- 
vide\i  by  Rev.  Stat,  §  955,  that  the 
practice  in  such  cases  shall  be  regulated 
by  local  law  of  the  state  in  which  the 
court  is  sitting.  Warren  v.  Fursten- 
heim,  35  Fed.  Rep.  691. 

The  Federal  Statutes,  U.  S.  Rev. 
Stat.,  §§  955  and  956,  provide : 

"  Sec.  955.  When  either  of  the  parties, 
whether  plaintifiF,  or  petitioner,  or  de- 
fendant, in  any  suit  in  any  court  of  the 
United  States,  dies  before  final  judg- 
ment, the  executor  or  administrator  of 
such  deceased  party  may,  in  case  the 
cause  of  action  survives  by  law,  pros- 
ecute or  defend  any  such  suit  to  final 
judgment.  The  defendant  shall  answer 
accordingly ;  and  the  court  shall  hear 
and  determine  the  cause  and  render 
judgment  for  or  against  the  executor  or 
administrator,  as  the  case  may  require. 
And  if  such  executor  or  administrator, 
having  been  duly  served  with  a  scire 
facias  from  the  office  of  the  clerk  of  the 
court  where  the  suit  is  depending, 
twenty  days  beforehand,  neglects  or 
refuses  to  become  party  to  the  suit,  the 
court  may  render  judgment  against  the 
estate  of  the  deceased  party,  in  the 
same  manner  as  if  the  executor  or  ad- 
ministrator had  voluntarily  made  him- 
self a  party.  Theexecutor  or  administra- 
tor who  becomes  a  party,  as  aforesaid, 
shall,  upon  motion  to  the  court,  be  en- 
titled to  a  continuance  of  the  suit  until 
the  next  term  of  said  court. 

"  Sec.  956.  If  there  are  two  or 
more  plaintiffs  or  defendants,  in  a  suit 
where  the  cause  of  action  survives  to 
the  surviving  plaintiff  or  against  the 
surviving  defendant,  and  one  or  more 
of  them  dies,  the  writ  or  action  shall 
not  be  thereby  abated  ;  but,  such  death 
being  suggested  upon  the  record,  the 
action  shall  proceed  at  the  suit  of  the 


surviving  plaintiff  against  the  surviv- 
ing defendant." 

The  Judiciary  Act  of  1789,  c.  20,  §  31, 
providing  for  the  survival  of  actions, 
was  clearly  confined  to  personal  ac- 
tions, as  the  power  to  prosecute  or  de- 
fend was  given  to  the  executor  or 
administrator  of  the  deceased  party, 
and  not  to  the  heir  or  devisee.  Real 
actions  were  clearly  not  within  the  pro- 
visions of  this  statute,  and  the  death  of 
the  ancestor,  without  having  appeared 
to  the  suit,  abated  the  action,  which 
could  not  be  revived  and  prosecuted 
against  the  heirs  of  the  original  defend- 
ant. If  the  heirs  are  made  parties  by 
order  of  court,  and  judgment  was  en- 
tered against  them  by  default  for  want 
of  a  plea,  they  might  sue  out  a  writ  of 
error  and  reverse  the  judgment.  Mack- 
er  V.  Thomas,  7  Wheat.  (U.  S.)  530. 

2.  Hatfield  v.  Bushnell,  i  Blatchf. 
(U.  S.)  393;  Warren  y.  Furstenheim, 
35  Fed.  Rep.  691 ;  Witters  v.  Foster,  26 
Fed.  Rep.  737;  Jones  v.  Vanzandt,  4 
McLean  (U.  S.)  599;  Henshaw  v. 
Miller,  17  How.  (U.  S.)  212;  Trigg  v. 
Conway,  Hempst.  (U.  S.)  711. 

In  Jones  t».  Vanzandt,  4  McLean  (U. 
S.)  599,  it  was  held  that  the  state  prac- 
tice, as  in  force  at  the  time  of  the  pas- 
sage of  the  federal  statute  adopting  the 
state  law  in  regard  to  the  abatement  of 
actions,  is  the  practice  which  should 
govern  a  federal  court  sitting  in  such 
state,  although  the  practice  of  such  state 
had  been  subsequently  changed. 

Actions  under  Federal  Statutes. — 
Where,  however,  the  action  is  under  a 
federal  statute,  the  question  of  abate- 
ment must  be  determined  by  the  com- 
mon-law practice  {supra,  II.  i).  U.  S. 
V.  De  Goer,  38.  Fed.  Rep.  80. 

Revenue  Laws. — Actions  for  a  penalty 
for  violation  of  the  revenue  laws,  are 
prosecuted  independent  of  state  legisla- 
tion, and  the  practice  as  to  the  survival 
of  such  actions  is  unaffected  by  the 
statutes  of  the  state  where  the  cause  of 
action  arose.  U.  S.  v.  De  Goer,  38 
Fed.  Rep.  80. 

3.  Hambly  v.  Trott,  Cowp.  375.  See 
article  Survival  of  Actions.. 

4.  Green  v.  Watkins,  6  Wheat.  (U. 
S.)  260;  Cox  V.  New  York  Cent.,  etc.. 
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4.  Actio  Personalis  Moritur  cum  Persona. — The  rule  as  to  personal 
actions  was  expressed  in  the  maxim,  Actio  personalis  moritur  cum 
persona,  which  was  considered  as  applying  exclusively  to  actions 
in  form  ex  delicto}-  The  rule  does  not  apply  where  property  had 
been  acquired  which  benefited  the  deceased.^ 

5.  Equity  Practice. — As  a  general  rule,  the  death  of  a  party  to  a 
suit  in  equity  abates  the  suit,  where  the  interest  which  he  has  in 
the  suit  or  which  he  represents  survives  ;*  but  the  abatement  does 


R.  Co.,  63  N.  Y.415;  Huflf  t^.  Watkins, 
20  S.  Car.  477 ;  Whitcomb  v.  Cook,  38 
Vt.477;  Cunningham  r.  Sayre,  21  W. 
Va.  440;  M'Clure  f.  Miller,  4  Hawks 
(N.  Car.)  133;  Hambly  v.  Trott,  Cowp. 
371.  See  infra,  the  various  actions  as 
classified. 

Beal  Nature  of  Action  Considered. — 
In  determining  whether  a  cause  of 
action  abates,  the  real  nature  of  the 
injury  or  claim  ought  to  be  regarded, 
and  not  the  form  of  the  remedy  by 
which  it  is  sought  to  be  redressed  or 
enforced ;  and  where  the  cause  of 
action  is  founded  on  contract,  it  is  im- 
material whether  it  be  in  form  ex 
delicto  or  ex  contractu.  Booth  v. 
Northrop,  27  Conn.  325.  And  so 
where  the  action  is  in  reality  ex  delicto, 
although  apparently  ex  contractu,  it 
does  not  survive  the  death  of  the  de- 
fendant. Jenkins  v.  Bennett,  40  S.  Car. 
393,  which  was  an  action  for  damages 
for  loss  of  profits  anticipated  by  plain- 
tiff, caused  by  the  act  of  the  defendant 
in  hindering  the  plaintiff  from  per- 
forming a  contract  with  him. 

Where  a  Contract  can  be  Implied. — 
Where,  however,  any  contract  could 
be  implied,  although  the  action  was  in 
form  ex  delicto,  it  might  be  maintained 
by  or  against  the  executors  of  the  de- 
ceased. Chamberlain  v.  Williamson, 
2  M.  &  S.  415;  Hambly  v.  Trott,  Cowp. 
371  ;  Freeman  v.  Frank,  10  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  370;  Mellen  v. 
Baldwin,  4  Mass.  480;  U.  S.  v.  Daniel, 
6  How.  (U.  S.)  II. 

Pecuniary  Advantage  to  Wrongdoer. 
— And  the  rule  has  been  modified  in 
some  jurisdictions  to  the  extent  that 
where  any  pecuniary  advantage  has 
accrued  to  the  defendant,  the  action 
survives  where  the  wrong  was  merely 
personal.  U.  S.  v.  Daniel,  6  How. 
(U.S.)  11;  Nettles  v.  Barnett,  8  Port. 
(Ala.)  181.  And  see  Pitts  v.  Hale,  3 
Mass.  321;  Cravath  v.  Plympton,  13 
Mass.  454;  Wilbur  v.  Gilmore,  21 
Pick.  (Mass.)  250;  Watson  v.  Loop,  12 
Tex.  II. 


Modified  by  Statute. — "The  doctrine 
that  a  cause  of  acfion  ex  delicto  does 
not  survive,  and  that  an  action  of  that 
character  abates  on  the  death  of  the 
plaintiff,  has  been  greatly  changed, 
and  its  original  rigor  essentially  modi- 
fied by  statute ;  and  it  cannot  be  said 
to  have  its  foundation  in  natural  right, 
nor  can  it  now  be  regarded  as  resting 
upon  considerations  of  public  policj-. 
In  this  state  {Neiv  Tor%\  it  has  been 
very  much  relaxed,  and  the  recent  stat- 
ute which  gives  a  right  of  action  to  the 
personal  representatives  of  a  deceased 
person  whose  death  was  caused  by  the 
negligence  of  another,  shows  the  tend- 
ency of  modern  legislation  upon  the 
subject."  Andrews,  J.,  in  Cox  v.  New 
York  Cent.,  etc.,  R.  Co.,  63  N.  Y.  415. 

1.  3  Bl.  Com.  302  ;    Wheatly  t'.  Lane, 

I  Saund.  216,  note;  Neal  v.  Haygood,  i 
Ga.  514.  See  infra,  the  various  per- 
sonal actions  as  classified. 

Not  Applicable  In  Equity. — The  max- 
im does  not  apply  to  suits  in  equity. 
Schley  t\  Dixon,  24  Ga.  273.  See  infra, 
II.  5.  Equity  Practice. 

Iowa. — The  common-law  rule  that 
personal  actions  die  with  the  person 
is  not  in  force  in  Iowa,  and  under 
Laws  1862,  c.  229,  no  action,  whether  in 
form  ex  delicto  or  ex  contractu,  abates 
by  the  death  of  either  party,  if  from 
the  "  legal  nature  of  the  case  it  can 
survive."  Shafert'. Grimes,  23  Iowa  550. 

2.  U.  S.  V.  Daniel,  6   How.  (U.  S.) 

II  ;  Head  v.  Porter,  70   Fed.  Rep.  498. 
New  York. — The    rule    that  personal 

actions  die  with  the  person,  applies 
only  to  actions  affecting  the  person  of 
the  parties,  as  assault  and  battery, 
slander,  and  false  imprisonment,  while 
all  actions  affecting  tlie  estate  of  the 
parties  are  in  New  York  expressly 
saved  from  abatement,  and  are  reserved 
to  their  representatives.  2  Rev.  Stat. 
447,  §§  I,  2;  Roberts  v.  Marsen,  23 
Hun  (N.  Y.)  486,  citing  Haight  v. 
Hayt,  19  N.  Y.  474. 

3.  Glenn  v.  Clapp,  11  Gill  &  J.  (Md.) 
I ;   Brooks  v.  Jones,  5  Lea  (Tenn.)  244^ 
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not  amount  to  a  determination  of  the  suit.  Its  effect  is  merely 
to  suspend  the  proceedings  until  new  parties  are  brought  before 
the  court  and  the  cause  put  in  motion  again  by  bill  of  revivor.* 

Where,  however,  the  interest  which  the  deceased  party  repre- 
sents does  not  survive,  or  survives  to  one  already  a  party,  his 
death  causes  no  interruption  in  the  proceedings.^ 


Fending  Execution.  —  Although  the 
death  of  a  party  to  a  suit  in  equity, 
either  pending  the  suit  or  after  judg- 
ment and  before  execution,  abates  the 
6uit,  yet  this  rule  does  not  apply  where 
property  has  been  sold  upon  execution 
but  no  deed  delivered.  Inslej'  v.  U.  S., 
150  U.  S.  512. 

Before  Appearance. — If  a  party  served 
dies  before  the  hearing,  the  suit  abates, 
and  his  representatives  can  only  be 
brought  before  the  court  by  an  original 
bill  filed  against  him,  for  in  such  a  case 
the  defendant  has  not  appeared.  Hardy 
V.  Hull,  14  Sim.  21. 

Material  Parties. — As  respects  the 
question  of  abatement,  every  party 
must  be  considered  a  material  party, 
whose  interest,  as  claimed  by  him  on 
the  record,  is  material.  Glenn  v.  Clapp, 
'ii  Gill  &J.  (Md.)  I. 

Order  of  Court  Abating  Suit.  —  The 
death  of  a  party  to  a  suit  in  chancery 
does  not  abate  it;  the  suit  is  pending 
until  an  order  of  the  court  is  entered 
abating  it.  Crook  v.  Turpin,  10  B. 
Mon.  (Ky.)  243. 

Death  of  Sole  Plaintiff  or  Defendant. — 
In  JVcxv  jfcrsey,  irrespective  of  statute, 
the  .rule  is,  that  where  a  sole  plaintiff 
or  sole  defendant  dies  before  decree 
the  suit  cannot  be  revived  at  the  in- 
stance of  the  defendant  or  his  repre- 
sentatives. Benson  v.  Wolverton,  16 
N.  J.  Eq.  no. 

1.  Hoxie  V.  Carr,  i  Sumn.  (U.  S.) 
178;  Webster f.  Hitchcock,  11  Mich.  56. 

"The  death  of  either  party,  pending 
the  suit,  does  not,  where  the  cause  of 
action  survives,  amount  to  a  determi- 
nation of  the  suit.  It  might,  in  suits  at 
common  law,  upon  the  mere  principles 
of  that  law.  have  produced  an  abate- 
ment of  the  suit  which  would  have 
destroyed  it.  But  in  courts  of  equity 
an  abatement  of  the  suit,  by  the  death 
of  a  party,  has  always  been  held  to 
have  a  very  different  effect;  for  such 
abatement  amounts  to  a  mere  suspen- 
sion, and  not  to  a  determination  of  the 
suit.  It  may  again  be  put  in  motion 
by  a  bill  of  revivor,  and  the  proceedings 
being  revived  the  cause  proceeds  to  its 


regular  determination  as  an  original 
bill."  Story,  J.,  in  Clarke  v.  Mathew- 
son,  12  Pet.  (U.  S.)  171. 

"The  abatement  of  a  suit  in  equity 
by  the  death  of  a  party,  in  cases  where 
the  cause  of  action  survives,  does  not 
amount  to  an  unconditional  determina- 
tion of  the  suit.  Unlike  the  abatement 
of  a  suit  at  common  law,  the  death  of 
one  of  the  parties  to  a  bill  in  equity,  be- 
fore a  final  decree,  only  has  the  effect  in 
general  to  suspend  the  proceeding  in 
the  suit,  but  does  not  operate  to  extin- 
guish the  right  of  further  prosecution, 
provided  the  proper  representatives  of 
the  deceased  party  seasonably  appear 
and  prosecute  the  same  by  bill  of  re- 
vivor." Clifford,  J.,  in  Melius  v, 
Thompson,  i  Cliff.  (U.  S.)  129. 

In  De  Agreda  t'.  Mantel,  i  Abb.  Pr. 
(N.  Y.  Super.  Ct.)  142,  the  court  said 
that  although  the  suit  abates  only  as 
to  the  interest  of  the  deceased,  yet  the 
death  may  render  the  suit  more  or  less 
defective  in  proportion  as  the  interests 
of  the  deceased  party  were  connected 
with  other  rights  in  litigation  in  the 
cause. 

2.  Fallowes  v.  Williamson,  11  Ves. 
Jr.  306;  Gainer  -•.  Gainer,  30  W.  Va. 
402.  In  this  case.  Green,  J.,  said  :  "  I 
deem  it  here  sufficient  to  refer  to  some 
text-books  for  instances  in  which  a  re- 
vival of  a  chancery  cause  is  not 
deemed  necessary  because  of  the  pecul- 
iar character  of  the  cause.  One  is  in 
the  case  of  trustees  and  executors, 
when  one  dies,  not  having  possessed 
any  of  the  property  in  question,  or 
done  any  act  relating  to  it  which  may 
be  questioned  in  the  suit.  Again, 
where  the  suit  is  by  husband  and  wife, 
in  right  of  the  wife,  and  the  husband 
dies  under  circumstances  which  admit 
of  no  demand  by  or  against  his  repre- 
sentative; or  when  one  of  several 
creditors,  suing  on  behalf  of  himself 
and  other  creditors,  dies;  or  when  one 
of  several  joint-tenant  plaintiffs  dies;  or 
when,  after  a  decree  that  defendant 
should  interplead,  the  plaintiff  in  a  bill 
of  interpleader  dies — in  these  causes, 
and  doubtless  in  others,  the  character 
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Death  of  Sole  Party. — Where  the  sole  party  to  a  suit  dies,  and  his 
interest  does  not  survive  to  another,  the  abatement  caused  by 
his  death  will  necessarily  end  the  whole  suit.* 

6.  Admiralty  Practice. — The  death  of  a  party  to  a  proceeding  in 
rem  in  admiralty  does  not  abate  the  suit  '^  nor  when  the  pro- 
ceeding is  in  personam,  where  the  cause  of  action  survives.^ 

7.  Judicial  Writs. — Judicial  writs  do  not  in  general  abate  by  the 
death  of  a  party.* 

Mandamus. — A  writ  of  mandamus  directed  against  a  public  officer 
abates  on  the  death  of  the  ofificer.  The  object  of  the  writ  is  to  en- 
force a  personal  obligation,  and  the  writ  does  not  reach  the  office, 
nor  can  a  successor  in  office  be  affected  thereby.^ 


of  the  suit  itself  would  be  good  cause 
shown  why  the  suit  should  not  be  dis- 
continued because  of  the  plaintiiFs 
death,  which  had  been  suggested  of 
record."  See  also  Cave  v.  Cork,  2  Y.  & 
Coll.  C.  C.  130. 

1.  Burstall  v.  Fearon,  24  Ch.  Div. 
126;  Andrew  v.  Aitken,  21  Ch.  Div. 
175;  Jones  V.  Simes,  43  Ch.  Div.  607. 

Continuance. — When  a  sole  party  to 
a  suit  in  chancery  died,  and  it  became 
necessary  to  make  an  application  to  the 
court  to  continue  the  suit  in  the 
name  of  his  administrator  or  executor, 
it  was  always  in  the  discretion  of  the 
court  to  grant  or  refuse  the  application. 
Matter  of  Palmer's  Petition,  115  N.  Y. 
493.     See  article  Continuances. 

Costs. — If  the  whole  ground  for  a 
suit  has  been  removed  by  the  death  of 
the  complainant,  the  court  will  not 
hear  an  argument  on  the  merits  merely 
for  the  purpose  of  determining  the 
question  of  costs.  Johnson  t'.  Thomas, 
'2  Paige  (N.  Y.)  377. 

2.  See  article  Admiralty,  vol.  i, 
p.  290. 

Proceeding  in  Rem  Binds  All  Parties. — 
Penhallow  t\  Doane,  ^  Dall.  ( U.  S.)  1^4 ; 
The  James  A.  Wright,  10  Blatchf.  (U. 
S.)  160. 

Death  of  Claimant. — The  rule  that  a 
suit  in  admiralty  does  not  abate  by  the 
death  of  the  party,  applies  where  a  third 
party  has  filed  a  claim  as  owner  of  the 
vessel  sued  against,  and  died  after  put- 
ting in  a  defense,  but  before  trial.  The 
James  A.  Wright,  10  Blatchf.  (U. 
S.)  160. 

Suggesting  the  Death. — A  failure  to 
suggest  the  death  of  a  party  pending 
an  appeal  does  not  abate  the  suit  or 
avoid  a  judgment  rendered  therein. 
Penhallow  v.  Doane,  3  Dall.  (U.  S.)  54. 
And  so  in  case  of  the  death  of  a  third 
party   which   has  not   been  suggested. 


The  James  A.  Wright,  10  Blatchf.  (U. 
S.)  160.  But  the  appellate  court,  in 
affirming  the  decree,  may  properly 
order  that  the  death  of  such  party  be 
suggested,  and  that  judgment  be  ren- 
dered against  his  sureties.  The  James 
A.  Wright,  10  Blatchf.   (U.  S.)  160. 

3.  Nevitt  V.  Clarke,  Olc.  (U.  S.)  316, 
iS  Fed.  Cas.  29,  No.  10138. 

All  that  the  practice  of  the  court  re- 
quires is  the  suggestion  of  the  death  on 
the  record,  or  apud  acta,  and  such  sug- 
gestion ordinarily  must  be  made  by  the 
parties  with  whom  the  death  has  oc- 
curred, and  not  by  the  opposing  side. 
Nevitt-'.  Clarke, "Olc.  (U.  S.)  316,  18 
Fed.  Cas.  28,  No.  1013S. 

4.  Hanson  v.  Barnes,  3  Gill  &  J. 
(Md.)  359.  a  writ  of  execution. 

At  Common  Law. — In  a  judicial  writ, 
where  one  who  had  been  summoned 
and  severed  died,  the  writ  did  not 
abate.  Read  &  Redman's  Case,  10 
Coke  134,  a  scire  facias  by  joint  ten- 
ants. 

And  so  a  judicial  writ  in  a  personal 
action,  where  one  had  been  summoned 
and  severed,  did  not  abate  on  his  death. 
Read  &   Redman's  Case.  10  Coke  134. 

A  writ  did  not  abate  by  the  death  of 
one  of  the  plaintiffs  when  one  of  them 
had  been  discharged,  as  in  an  audita 
querela.  Read  &  Redman's  Case.  10 
Coke  134;  Spenser  -•.  Rutland,  Yelv. 
208. 

Nor  by  the  death  of  one  of  the 
plaintiffs  when  the  survivor  could  not 
have  another  writ  without  prejudice, 
although  he  had  not  been  summoned 
and  severed.  Read  &  Redman's  Case, 
10  Coke  134;  Casesof  Quare  Impedit,  7 
Coke  26.  See  also  i  Comjms's  Dig.  73, 
and  cases  cited. 

6.  U.  S.  V.  Boutwell,  17  Wall.  (U.S.) 
604.  In  this  case  Strong,  J.,  said:  The 
duty  which  is  sought  to  be  inferred 
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Application  for  Mandamus. — An  application  for  a  mandamus  abates 
on  the  death  of  the  applicant. ^ 

8.  Death  after  Verdict. — The  common-law  rule,  that  the  death 
of  a  party  at  any  stage  of  the  proceedings  abated  the  action,  has 
been  changed  by  the  statute  of  17  Car.  II.,  c.  3,  and  subsequent 
statutes,  enacting  that  death  after  verdict  shall  not  be  alleged  for 
error,  when  judgment  is  rendered  within  a  specified  time  thereafter,* 


"may,  as  is  alleged  in  the  present  case, 
have  arisen  from  the  acceptance  of  an 
office  which  has  imposed  the  duty  upon 
its  incumbent.  But  no  matter  out  of 
what  facts  or  relations  the  duty  has 
grown,  what  the  law  regards,  and  what 
it  seeks  to  enforce  by  a  writ  of  man- 
damus, is  the  personal  obligation  of  the  , 
individual  to  whom  it  addresses  the 
writ.  If  he  be  an  officer,  and  the  duty 
be  an  official  one,  still  the  writ  is 
aimed  exclusively  against  him  as  a  per- 
son, and  he  only  can  be  punished  for 
disobedience.  The  writ  does  not  reach 
the  office.  It  cannot  be  directed  to  it. 
It  is,  therefore,  in  substance,  a  personal 
action,  and  it  rests  upon  the  averred 
and  assumed  fact  that  the  defendant 
has  neglected  or  refused  to  perform  a 
personal  duty,  to  the  performance  of 
which  by  him  the  relator  has  a  clear 
right.  Hence  it  is  an  imperative  rule 
that  previous  to  making  application 
for  a  writ  to  command  the  perform- 
ance of  any  particular  act,  an  express 
and  distinct  demand  or  request  to  per- 
form it  must  have  been  made  by  the 
relator  or  prosecutor  upon  the  defend- 
ant, and  it  must  appear  that  he  refused 
to  comply  with  such  demand,  either  in 
direct  terms  or  by  conduct  from  which 
a  refusal  can  be  conclusively  inferred. 
Tapp,  Mandamus,  283,  Thus  it  is  the 
personal  default  of  the  defendant  that 
warrants  impetration  of  the  writ,  and 
if  a  peremptory  mandamus  be  awarded, 
the  costs  must  fall  upon  the  defendant. 
It  necessarily  follows  from  this,  that 
on  the  death  or  retirement  from  office 
of  the  original  defendant,  the  writ  must 
abate  in  the  absence  of  any  statutory 
provision  to  the  contrary.  When  the 
personal  duty  exists  only  so  long  as  the 
office  is  held,  the  court  cannot  compel 
the  defendant  to  perform  it  after  his 
power  to  perform  has  ceased.  And  if 
a  successor  in  office  maj'  be  substituted, 
he  may  be  mulcted  in  costs  for  the 
fault  of  his  predecessor,  without  any 
delinquency  of  his  own.  Besides,  were 
a  demand  made  upon  him,  he  might 
discharge  the  duty  and  render  the  in- 
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terposition  of  the  court  unnecessary. 
At  all  events,  he  is  not  in  privity  with 
his  predecessor,  much  less  is  he  his 
predecessor's  personal  representative." 

1.  Booze  V.  Humbird,  27  Md.  i. 

A  writ  of  mandamus  issues  only  in 
the  discretion  of  the  court  and  will  not 
be  issued  when  it  would  be  nugatory, 
as  in  the  case  of  an  application  for  a 
writ  to  compel  the  surrender  of  an 
office  to  a  deceased  applicant.  A  per- 
sonal representative  of  the  applicant  is 
not  entitled,  by  virtue  of  the  statute 
providing  for  the  survival  of  actions,  to 
appear  for  the  purpose  of  continuing 
the  proceedings.  Booze  v.  Humbird, 
27  Md.  I. 

2.  Hatch  V.  Eustis,  i  Gall.  (U.S.) 
160;  Dial  V.  Holter,  6  Ohio  St.  228; 
Fewins  v.  Lethbridge,  4  H.  &  N.  418; 
Kramer  t;.  Waymark,  L  .R.  i  Exch.241. 
In  this  case  it  was  held  that  the  statute 
of  17  Car.,  II.,  c.  8,  §  i-,  providing  that 
the  death  of  either  party  between  ver- 
dict and  judgment  should  not  be  al- 
leged for  error  if  judgment  should  be 
entered  within  tw^o  terms  after  the  ver- 
dict, included  an  action  for  personal  in-, 
juries. 

As  to  proceedings  on  entry  of  judg- 
ment, see  infra,  XIII.  i.  Judirment  or 
Decree  after  Death. 

Verdict  Set  Aside  before  Death. — 
Where  a  verdict  has  been  set  aside  and 
the  action  sent  back  for  a  new  trial,  the 
condition  of  the  case  is  the  same  as  if 
no  verdict  had  been  rendered.  Benja- 
min T'.  Smith,  17  Wend.  (N.  Y.)  208; 
Kelsey  v.  Jewett,  34  Hun  (N.  Y.)  11. 

New  7'ork  Code  Civ.  Pro.,  § 
764,  providing  that  "after  verdict,  re- 
port or  decision,  in  an  action  to  recover 
damages  for  a  personal  injury,  the  ac- 
tion does  not  abate  b}'  the  death  of  a 
party,  but  the  subsequent  proceedings 
are  the  same  as  in  a  case  where  the 
cause  of  action  survives,"  does  not 
apply  where  the  death  occurs  after  a 
verdict  has  been  set  aside  but  before 
a  new  trial  is  had,  as  the  sole  purpose 
of  the  statute  is  to  save  to  the  estate 
of  the  deceased  party  the  verdict,  report 
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and  such  is  now  the  general  practice. ^ 

9.  Death  pending  Appeal  or  Writ  of  Error. — A  Distinction  must  be 
made  between  an  appeal  and  a  writ  of  error  or  an  appeal  in  the 
nature  of  a  writ  of  error.  An  appeal  divests  the  judgment  of  its 
legal  effect,  and  if  the  action  be  one  which  does  not  survive,  the 
whole  action  will  abate  on  the  death  of  a  party  before  final  judg- 
ment in  the  appellate  court.^    But  a  writ  of  error,  or  an  appeal  in 


or  decision  which  ma}'  have  been  ren- 
dered   in    his    favor    before  his    death. 
Kelsey  v.  Jewett,  34  Hun  (N.  Y.)  11. 
1.   See  infra.  III.  i.  b.  (2)  and  IV.  i. 

h.  (3)- 

Minnesota  Gen.  Stat.  1878,  c.  66,  § 
41,  providing  that  death  after  verdict 
shall  not  abate  the  action,  applies  to  an 
action  for  personal  injuries  sustained 
by  the  plaintiff  through  the  careless- 
ness or  negligence  of  the  defendant. 
Cooper  V.  St.  Paul  City  R.  Co.,  50 
Minn.  134. 

New  York. — The  common-law  rule 
that  an  action  to  recover  for  personal 
injuries  abates  on  the  death  of  the 
plaintiff,  has  been  changed  by  the 
Code  of  Civ.  Pro.,  §  1343,  to  the  ex- 
tent that  such  an  action  shall  not  abate 
when  "a  verdict,  report  or  decision" 
has  been  rendered  upon  the  issue. 
Corbett  v.  Twenty-third  St.  R.  Co., 
114N.  Y.  579. 

A  Nonsuit  on  a  trial  by  jury  is  not  a 
"decision"  within  the  meaning  of  this 
statute,  nor  is  an  order  of  the  general 
term  reversing  a  judgment  entered  on 
a  nonsuit  such  a  decision,  as  the  stat- 
ute refers  to  a  decision  made  by  the 
court  on  a  trial  without  a  jurv.  Cor- 
bett V.  Twenty -third  St.  R.  Co.,  114 
N.  Y.  579. 

This  statute  refers  to  a  verdict  or 
decision  which  remained  unimpaired 
at  the  time  of  the  death,  and  does  not 
apply  to  an  inquest  or  default  opened 
during  the  lifetime  of  the  party, 
where,  prior  to  the  death,  the  defend- 
ant was  allowed  to  come  in  and  defend, 
the  judgment  standing  merely  as  secu- 
ritv  for  any  future  recoverv.  Smith  v. 
Lynch   (City  Ct.),   8   N.  Y.   St.   Rep. 

341- 

Report  of  Referee. — But  Code  Civ. 
Pro.,  §  763,  providing  that,  "if  either 
party  to  an  action  dies  after  a  special 
offer  to  allow  judgment  to  be  taken,  or 
after  a  verdict,  report  or  decision,  or 
an  interlocutory  judgment  is  entered, 
the  court  must  enter  the  final  judgment 
in  the  names  of  the  original  parties," 
etc.,     contemplates    a    decision    by  a 


referee,  which  determines  the  rights  of 
the  parties  to  the  controversy  in  the 
same  manner  as  they  would  be  deter- 
mined by  a  verdict  or  interlocutory 
judgment.  Smith  v.  Joyce,  14  Daly 
(N.  Y.)  73.  See  also  Scranton  v. 
Baxter,  3  Sandf.  (N.  Y.)  660;  Burhans 
V.  Burhans,  10  Wend.  (N.  Y.)  601. 

2.  CarroUton  77.  Rhomberg,  7S  Mo. 
547;  Maskall  v.  Maskall,  3  Sneed 
(Tenn.)  208. 

Under  Tennessee  Act  1819,  c.  31, 
providing  that,  if  an  appeal  is  taken 
from  the  Chancery  to  the  Supreme 
Court,  the  cause  shall  be  tried  as  if  it 
had  originally  commenced  in  the  Su- 
preme Court,  if  by  the  death  of  a  party 
an  abatement  takes  place,  it  is  an 
abatement  of  the  whole  suit  and  not 
merely  of  the  appeal.  Maskall  v. 
Maskall,  3  Snced  (Tenn.)  208. 

Divorce  Proceeding. — Where  a  party 
seeking  a  divorce  appeals  from  a  judg- 
ment simply  denying  it,  the  death  of 
either  party  pending  the  appeal  abates 
the  whole  action,  which  cannot  be  re- 
vived or  continued  in  favor  of  either 
party,  as  the  whole  subject  of  litigation 
is  abated.  Downer  z\  Howard,  44 
Wis    82. 

Effect  on  Collateral  Matters  Deter- 
mined by  Lower  Court. — In  Gilchrist  v. 
Cannon,  i  Coldw.  (Tenn.)  590,  Mc- 
Kinney,  J.,  discussed  the  effect  of  an 
abatement  of  the  appeal  on  collateral 
matters  settled  by  the  lower  court.  He 
said:  "It  is  true,  the  principle  is 
maintained  in  the  books,  that  an  ap- 
peal to  a  superior  tribunal,  in  contra- 
distinction from  a  writ  of  error,  or  an 
appeal  in  the  nature  of  a  writ  of  error, 
has  the  effect  of  annulling  the  judg- 
ment of  the  inferior  court;  and  this 
principle  has  been  held  applicable  to 
appeals  from  a  Court  of  Chancery  as 
well  as  from  courts  of  law.  But  this 
principle  must  be  understood  with 
some  just  limitations  and  necessary  rer 
strictions.  It  must  be  taken  to  apply 
to  only  such  matters  as  may  have  been 
appealed  from.  The  proceedings  in 
a  cause  may,  in  their  nature,  be 
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the  nature  of  a  writ  of  error,  is,  in  effect,  a  new  action  brought  by 
the  unsuccessful  party  to  reverse  a  judgment  in  the  lower  court ; 
and,  if  it  abates,  the  judgment  sought  to  be  reversed  remains  in 
force  as  if  the  writ  of  error  had  never  been  brought. ^ 

At  common  law  the  death  of  the  plaintiff  after  errors  assigned, 
or  of  the  defendant  either  before  or  after  errors  assigned,  did  not 
abate  a  writ  of  error ;  and  it  is  now  generally  provided  that  an 
appeal  or  writ  of  error  shall  not  abate  on  the  death  of  a  party 
where  proper  parties  can  be  brought  before  the  court  to  enable  it 
to  continue  the  cause.* 


divisible;  or  the  same  suit  may  con- 
template different  objects.  It  would  be 
most  absurd  to  hold,  in  a  case  where 
some  of  the  objects  in  view  had  been 
obtained  and  definitely  settled  by  the 
judgment  of  the  inferior  court,  and  to 
the  mutual  satisfaction  of  all  the 
parties,  that  an  appeal  upon  some  dis- 
tinct collateral  matter  should  have  the 
effect  to  annul  and  vacate  the  proceed- 
ings thus  conclusively  determined,  and 
not  embraced,  or  intended  to  be  em- 
braced, by  the  appeal.  And  the  ab- 
surdity of  such  a  doctrine  is  more 
apparent  in  a  case  where  third  persons 
may  have  acquired  rights  on  the  faith 
of  the  determination  of  the  inferior 
court,  during  the  pendency  of  the  suit 
in  that  tribunal,  as  in  the  case  before 
us." 

1.  Lewis  V.  St.  Louis,  etc.,  R.  Co.,  59 
Mo.  495;  Maskall  v.  Maskall,  3  Sneed 
(Tenn.)  208;  Kimbrough  v.  Mitchell, 
I  Head  (Tenn.)  539. 

In  Taney  v.  Edwards,  27. Tex.  224,'it 
was  held  that  where,  in  an  action  for 
malicious  prosecution,  the  plaintiff  had 
recovered  judgment  against  the  defend- 
ant, an  appeal  therefrom  had  the  effect 
of  suspending  the  judgment  below,  and 
that,  upon  the  death  of  either  part^-^ 
pending  the  appeal,  the  whole  action 
abated,  and  the  judgment  did  not  sur- 
vive. The  correctness  of  this  case  was 
questioned  in  Cherry  v.  Speight,  28 
Tex  503,  and  the  case  finally  overruled 
in  Gibbs  v.  Belcher,  30  Tex.  79. 

Judgment  of  Lunacy.  — Where,  in  a 
lunacy  proceeding,  a  judgment  of  lu- 
nacy has  been  rendered  in  the  trial 
court,  on  abatement  of  an  appeal  in  the 
nature  of  a  writ  of  error  by  the  death 
of  the  party  the  judgment  below  re- 
mains in  full  force.  Thomasson  v. 
Kercheval,  lo  Humph.  (Tenn.)  322. 

2.  Green  v.  Watkins,  6  Wheat.  (U. 
S.)  260;  Coombs  V.  Jordan,  3  Bland 
(Md.)   284.     See,  as  to  death  of  appel- 


lant or  plaintiff  in  error,  infra.  III.  i.  c. 
(2)  and  III.  4.  b.;  and,  as  to  death  of 
appellee  or  defendant  in  error,  infra, 
IV.  I.  c.  (2)  and  IV.  2.  b. 

Spiritual  Coiirt.  —  An  appeal  in  a 
spiritual  court  did  not  abate  by  the 
death  of  the  appellant,  i  Comyns's 
Dig.  72. 

Maryland. — Act  1785,  c.  80,  §1,  pro- 
viding against  the  abatement  of  an  ac- 
tion by  the  death  of  either  party  after 
suit  brought,  does  not  apply  to  causes 
in  an  appellate  court.  Owings  v, 
Owings,  3  Gill   &  J.  (Md.)  i. 

A  writ  of  error,  or  an  appeal,  does 
not  abate  by  the  death  of  either  party, 
if  the  case  is  standing  under  rule  argu- 
ment before  the  death  is  suggested. 
Carroll  v.  Bowie,  7  Gill  (Md.)  34; 
Roche  z-.  Johnson,  2  Har.  &  J.  (Md.) 
37,  note. 

The  statutes  providing  against  the 
abatements  of  appeals  do  not  apply  to 
cases  when  death  occurred  before  the 
appeal  was  taken.  Harryman  z\  Harry- 
man,  49  Md.  67 ;  Owings  v.  Owings,  3 
Gill  &  J.  (Md.)  I. 

Act  of  June,  1806,  c.  90,  §  11,  pro- 
viding that,  "in  case  one  of  the  parties 
shall  die,  after  rule  argument,  the 
cause  shall  not  abate,"  and  Act  of  1815, 
c.  149,  §  6,  providing  that,  "  in  all 
appeals  or  writs  of  error  depending  in 
the  court  of  appeals,  the  same  shall 
not  abate  b^-  the  death  of  either  party, 
if  the  proper  person  necessary  to  be 
made  party  shall,  at  the  first  or  second 
term  succeeding  the  death,  appear, 
etc.,"  must  be  construed  and  stand 
together;  the  Act  of  1806  being  con- 
fined only  to  cases  of  death  after  rule 
argument,  while  the  Act  of  1815  de- 
signs to  extend  it  to  all  the  prior  stages 
in  the  cause,  if  the  party  accepts  the 
privilege  conferred  bv  the  act.  Car- 
roll f.  Bowie,  7  Gill  (Md.)  37.  But 
notwithstanding  the  Act  of  1815,  an 
appeal  will  abate  by  the  death  of 
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Ill  Death  OF  Plaintiff—!.  Death  of  Sole  Plaintiff— «.  In  Gen- 
eral.— At  common  law  the  death  of  a  sole  plaintiff  abated  the 
action. 1  But  it  is  now  generally  provided  by  statute  that  an  ac- 
tion shall  not  abate  by  the  death  of  a  sole  plaintiff  if  the  cause  of 
action  survives.^ 

either  part}',  if  the  proper  person  is 
not  made  a  partj',  or  does  not  comply 
with  the  provisions  of  that  act. 
Owings  V.  Owings,  3  Gill  &  J.  (Md.)  i. 

Louisiana. — If  one  of  the  parties  to 
an  appeal  dies  pending  the  appeal, 
judgment  may  be  rendered  against  his 
succession  by  making  his  administra- 
tor a  part}',  and  prosecuting  the  suit  to 
judgment  contradictorily  with  the 
administrator.  Anderson  v.  Arnette, 
30  La.  Ann.  72. 

New  York. — Where  a  party  dies  after 
the  return  is  filed  in  the  appellate 
court,  the  court,  having  obtained  juris- 
diction, has  power  to  allow  the  substi- 
tution of  the  legal  representatives,  and 
in  such  a  case  it  would  seem  that  section 
120  of  the  Code  of  Procedure  does  not 
apply.  Hastings  v.  McKinley,  8  How. 
Pr.  (N.  Y.  Ct.  App.)  175. 

In  Vroom  v.  Ditmas,  5  Paige  (N. 
Y.)  52S,  it  is  said  that  the  appellate 
court  ought  not  to  proceed  to  the  hear- 
ing of  a  cause  upon  appeal,  after  the 
fact  of  the  death  of  one  of  the  parties 
has  become  known,  until  the  suit  is 
revived,  except  upon  the  consent  of 
those  who  have  succeeded  to  the  rights 
of  the  deceased  party. 

Tennessee. — Under  Code,  §§2848  and 
2854,  an  appeal  or  Avrit  of  error  cannot 
be  abated  earlier  than  the  second  term 
after  the  suggestion  and  proof  of  the 
death  of  a  party.  Churchwell  v.  East 
Tennessee  Bank,  i  Heisk.  (Tenn.) 
780. 

Vermont. — On  the  death  of  a  part}' 
between  judgment  in  the  county  court 
and  the  hearing  in  the  Supreme  Court, 
the  practice  is  to  affirm  or  reverse  the 
judgment,  nunc  pro  tutic.  Adams  v. 
Newell,  8  Vt.  igo. 

Virginia. — Baldwin,  J.,  thus  states  the 
law  :  "Although  there  is  no  abatement 
of  appellatecausesinthis  court,  whether 
of  law  or  equity,  and  our  statutes  for 
revival  of  actions  or  suits  have  no  ap- 
plication to  them,  yet  a  practice  pre- 
vails here,  probably  borrowed  in  sub- 
stance from  that  of  the  English  House 
of  Lords,  inequity,  requiring  in  case  of 
the  death  of  either  party  a  revival  of 
the  appeal  or  writ  of  error  by  consent 
or  by  scire  facias.      Alexandria   Bank 


V.  Patton,  I  Rob.  (Va.)  528.  It  is, 
however,  a  general  rule  of  convenience 
and  policy,  applicable  only  where  the 
death  of  the  party  is  made  known  to 
the  court  and  suggested  on  its  record  ; 
and  there  may  be  circumstances  under 
which  the  suggestion  itself  will  not  be 
permitted  by  the  court.  And  if  the 
appellate  cause  passes  through  this 
court  without  sucli  suggestion,  there  is 
no  ground  for  the  imputation  of  error 
or  irregularity  in  the  proceedings  here ; 
and  the  judgment  or  decree  of  this 
court  is  remitted  to  the  court  below, 
and  entered  upon  the  record  there,  and 
a  revival  then  had,  there,  of  the  origi- 
nal judgment  or  decree  in  case  of  affirm- 
ance, or  of  that  of  this  court  in  case 
of  reversal."  Reid  v.  Strider,  7  Gratt. 
(Va.)  76,  54  Am.  Dec.  120.  See  also 
Daniel  v.  Robinson,  i  Wash.  (Va.)  154; 
Keel  V.  Herbert,  i   Wash.  (Va.)   138. 

1.  I  Comyns's  Dig.  7,  and  cases  cited. 
See  suf)-a,  II.  i. 

This  was  so  although  a  property 
right  might  survive  to  another  as  in 
trover.  Dacres  v.  Duncomb,  Vent.  235. 

A  Personal  or  Mixed  Action  for  a  chat- 
tel or  other  thing,  which  survived  to 
another,  did  not  abate  on  the  death  of 
the  plaintiff,  where  there  has  been  a 
severance.  Read  .&  Redman's  Case,  10 
Coke  134. 

A  Eeal  Action  abated  on  the  death  of 
a  sole  plaintiff  occurring  before  judg- 
ment. I  Comyns's  Dig.  72  ;  Trask  v. 
Trask,  78  Me.  103;  Gould  v.  Carr,  33 
Fla.  523. 

Spiritual  Court. — A  suit  in  the  spirit- 
ual court  did  not  abate  by  the  death  of 
the  plaintiff  after  issue  joined.  Pollex- 
sen  V.  Pollexsen,  Vent.  134.  But  not  so 
if  he  died  before  issue,  i  Lev.  27S  ;  i 
Comyns's  Dig.  72. 

2.  See  supra,  II.  2. ;  and  infra,  the 
various  actions  as  classified. 

Kentucky. — Where  a  plaintiff  dies 
pending  an  action  his  death  may  be 
pleaded  in  abatement,  but  the  defend- 
ant may  waive  such  plea  and  permit 
the  cause  to  be  tried  on  its  merits  with- 
out revival.  Spalding  v.  Wathen,  7 
Bush  (Ky.)  659. 

New  York  Code  Civ.  Pro.,  §  763, 
providing  that.  "  if  either   party   to  an 
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b.  Before  Final  Judgment— (i)  Before  Verdict. — A  distinc- 
tion is  made  between  death  occurring  before  verdict  and  death 
after  verdict.     In  the  absence  of  statutory  provisions  the  death 


action  dies  after  a  special  offer  to  al- 
low judgment  to  be  taken,  or  after  a 
verdict,  report  or  decision,  or  an  inter- 
locutory judgment,  but  before  final 
judgment  is  entered,  the  court  must 
enter  final  judgment  in  the  name  of  the 
original  parties,  etc.,"  when  taken  in 
connection  with  section  755,  providing 
that  an  action  shall  not  abate  by  the 
death  of  either  party  if  the  cause  of  ac- 
tion survives,  and  section  764,which  pro- 
vides that  an  action  for  personal  in- 
juries shall  not  abate  hy  the  death  of  a 
party,  does  not  apply  to  a  case  where 
the  cause  of  action  abates  by  the  death 
of  the  plaintiff.  Robinson  v.  Govers, 
65  Hun  (N.  Y.)  562,  affirmed  in  138  N. 
Y.  425.  But  although,  where  the  cause 
of  action  survives,  the  plaintifFs  death 
does  not  abate  the  action,  yet  it  sus- 
pends all  further  proceedings  until 
revival  bv  the  personal  representatives. 
Jarvis  v'  Felch,  14  Abb.  Pr.  (N.  Y. 
Super.  Ct.)  46. 

Connecticut. — Under  the  Conn.  Rev. 
Stat.,  tit.  I,  §  80,  which  provides  that  if 
any  plaintiff  shall  die  during  the  pend- 
ency of  a  suit,  his  administrator  may 
enter  and  prosecute  it,  if  the  action  be 
one  which  might  have  been  originally 
prosecuted  by  the  administrator,  an 
action  will  not  abate  on  the  death  of 
the  plaintiff,  if  any  of  the  causes  of 
action  declared  on  could  have  been  so 
prosecuted,  although  some  of  the 
causes  of  action  could  not.  The  former 
should  be  treated  as  if  they  were  the 
only  causes  of  action  set  forth,  and  the 
common-law  principle  should  be  ap- 
plied to  the  latter,  and  the  action  as  to 
them  should  abate.  But  where  the  de- 
fendant does  not  procure  a  formal  abate- 
ment as  to  the  causes  of  action  which 
could  not  have  been  instituted  by  the 
administrator,  and  a  general  verdict  is 
rendered,  the  court  will  not  arrest  judg- 
ment, but  will  presume  that  the  ver- 
dict was  given  on  the  proper  counts 
alone.  Booth  v.  Northrop,  27  Conn. 
325. 

Where  Plaintiff  Is  Not  a  Citizen.— The 
death  of  a  free  person  of  color,  not  a 
citizen,  who  was  a  plaintiff  in  an  ac- 
tion, has  the  same  effect  as  that  of 
other  persons,  as  administration  can 
be  granted  on  his  estate.  Scranton  v. 
Demere,  6  Ga.  92. 


Action  by  Foreign  Sovereign. — A  suit 
prosecuted  by  a  sovereign  of  a  foreign 
nation  does  not  abate  by  reason  of  a 
change  in  the  person  of  the  sovereign^ 
caused  by  death  or  deposition,  and 
such  change,  if  necessary,  may  be 
suggested  on  the  record  and  the  suit 
proceeded  with.  The  reigning  sover- 
eign represents  the  national  sover- 
eignty, and  that  sovereignty  is  con- 
tinual and  perpetual,  residing  in  the 
proper  successors  of  the  sovereign  for 
the  time  being.  The  Sapphire,  11 
Wall.  (U.  S.)  164. 

Action  by  Administrator.  —  On  the 
death  of  an  administrator,  in  an  action 
to  recover  assets  or  settle  the  estate  of 
his  intestate,  the  action  does  not  abate, 
but  an  administrator  de  bonis  non  may 
be  made  a  party.  University  v. 
Hughes,  90  N.  Car.  537;  Crane  v. 
Ailing,  14  N-.  J.  L.  593. 

Action  of  Debt.  —  Michigan  Rev. 
Stat.,  c.  loi,  §  I,  provide  that  if  a  sole 
plaintiff  pr  defendant  die  during  the 
pendency  of  a  suit,  the  same  may  be 
prosecuted  or  defended  by  his  executor 
or  administrator,  and  under  this  statute 
an  action  of  debt  does  not  abate  on  the 
death  of  the  plaintiff.  Larned  --.  Wil- 
cox, 4  Mich.  333. 

Action  by  Tenant  at  Will. — A  suit  for 
the  recovery  of  premises  wrongfully 
withheld,  brought  by  a  tenant  at  will, 
abates  on  his  death,  as  his  right  to  the 
premises  terminates  thereby.  Ferrin 
V.  Kenney,  10  Met.  (Mass.)  294. 

Lien  Claim  Proceedings — Ne-w  Jer- 
sey. —  The  Mechanic's  Lien  Law,  as 
supplemented  by  Act  of  April  6,  1S66, 
prevents  the  abatement  of  proceedings 
upon  a  lien  claim  by  the  death  of  the 
builder  or  owner.  Robins  r".  Bunn,  34 
N.  J.  L.  322. 

Real  Actions. — By  Maine  Rev.  Stat., 
c.  104,  §  116,  an  action  to  recover  land 
and  damages  for  waste  thereon  will  not 
abate  on  the  'death  of  the  tenant,  but 
may  be  further  prosecuted  upon  notice 
to  "  all  interested  in  the  estate."  Trask 
V.  Trask,  78  Me.  103. 

But  an  action  under  Massachusetts 
Rev.  Stat,,  c.  104,  for  forcible  entry  and 
detainer,  brought  by  one  who  has  only 
a  life  estate  in  the  land,  abates  by  his 
death.  Brown  v.  Kendall,  13  Gray 
(Mass.)  212. 
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of  the  plaintiff  before  verdict  abates  the  action  }  but  by  statute 
it  is  now  generally  provided  that  the  action  shall  not  abate  where 
the  cause  of  action  survives.* 

(2)  After  Verdict  or  Interlocutory  Judgment. — On  the  death  of 
the  plaintiff  after  verdict  or  interlocutory  judgment,  but  before 
final  judgment,  the  action  does  not  abate  when  the  cause  of  action 
survives.^    But  where  the  cause  of  action  does  not  survive,  the 


1.  I   Comyns's  Dig.  71. 

A  verdict  may  be  taken  after  the 
death  of  the  sole  plaintiff  where  the 
death  happened  on  the  first  day  of  the 
circuit,  as  the  whole  time  of  the  cir- 
cuit relates  to  the  first  day.  Broas  v. 
Mersereau,  18  Wend.  (N.  Y.)  653. 

Before  Service  of  Summons. — Where 
a  plaintiff  dies  between  the  issuance  and 
the  service  of  an  original  process,  the 
action  abates.  A  defendant,  unless  he 
voluntarily  appears,  can  be  made  a 
party  only  \iy  the  service  of  the  sum- 
mons upon  him,  and  until  the  service 
of  such  summons  no  action  exists. 
Green  v.  McMurtry,  20  Kan.  189. 

Fending  Publication. — The  death  of 
the  plaintiff  after  the  commencement 
of  service  by  publication,  but  before  the 
expiration  of  the  required  time  of  pub- 
lication, abates  the  action,  and  the  con- 
tinuance of  the  publication,  disregarding 
the  death,  does  not  complete  the  serv- 
ice so  as  to  authorize  a  revival  of  the 
action  by  the  personal  representative 
of  the  deceased.  In  such  a  case  there 
has  been  no  actual  service,  and  the 
court  has  acquired  no  jurisdiction  of 
the  defendant.  Reilly  v.  Hart,  130  N. 
Y.  625. 

After  Citation  but  before  Issue  Joined 
— Louisiana. — On  the  death  of  a  de- 
fendant, after  citation  but  before  issue 
joined,  his  legal  representatives  must 
be  made  parties  to  the  suit,  and  must 
be  cited,  or  the  judgment  rendered 
will  be  void.  The  insertion  of  the 
word  "heirs"  in  the  final  decree,  or  the 
subsequent  appearance  of  the  heir  or 
legatee  for  the  purpose  of  taking  an 
appeal,  will  not  cure  such  defect.  Nor- 
ton t'.  Jamison,  23  La.  Ann.  102. 

Maryland. — The  death  of  the  plaintiff 
before  the  impetration  of  the  writ 
should  be  pleaded  in  abatement.  Haw- 
kins V.  Bowie,  9  Gill  &  J.  (Md.)  428. 

2.  See  supra.,  II.  2.,  and  cases  cited. 
New    York     Code    of    Procedure,    § 

121,  providing  for  the  survival  of 
actions,  did  not  provide  what  causes  of 
action  should  abate,  but  merely  ex- 
tended the  right  of  revival  of  any  par- 


ticular action  to  cases  where  death 
occurred  before  trial  or  interlocutory 
judgment.  People  v.  Starkweather, 
40  N.  Y.  Super.  Ct.  453, 

Texas.— On  the  death  of  the  plaintiff 
before  verdic*^,  where  the  cause  of  ac- 
tion survives,  the  action  does  not  abate 
except  on  failure  on  the  part  of  the  de- 
fendant to  prosecute  a  scire  facias. 
Armstrong  v.  Nixon,  16  Tex.  610. 

As  to  mode  of  revival  by  scire  facias, 
see  article  Scire  Facias. 

3.  Read  &  Redman's  Case,  10  Coke 
134;  Scranton  &  Baxter,  3  Sandf.  (N. 
Y.)  660. 

Where  a  Nonsuit  has  been  Directed. — 
Where  the  court  has  made  absolute  a 
rule  nisi,  for  setting  aside  a  verdict  and 
directing  a  nonsuit,  to  be  entered  pur- 
suant of  leave  reserved  at  the  trial, 
the  death  of  the  plaintiff  between  the 
term  in  which  the  rule  iiisi  was  granted 
and  that  in  which  it  was  made  absolute 
does  not  abate  the  suit,  as  judgment 
may  be  entered  as  of  the  preceding  term. 
When  the  court,  upon  the  argument  of 
the  rule,  decided  that  there  ought  to  be 
a  nonsuit,  it  was,  in  effect,  as  if  the 
nonsuit  had  taken  place  at  the  trial. 
Moor  V.  Roberts,  3  C.  B.  N.  S.  844, 
91  E.  C.  L.  S44,  4  Jur.  N.  S.  241. 

But  where  an  action  for  negligence 
had  been  tried  in  the  sittings  out  of 
term,  and  the  judge  directed  a  nonsuit 
upon  the  ground  that  there  was  no  evi- 
dence of  negligence,  but  stayed  execu- 
tion until  the  fifth  day  of  the  following 
term,  that  the  plaintiff  might  move  to 
set  aside  the  nonsuit,  and  the  plaintiff 
died  before  the  next  term,  the  court, 
taking  into  consideration  the  fact  that 
the  nonsuit  was  only  provisional  and 
subject  to  its  approval,  held  that  the 
action  had  abated  before  any  final 
judgment  could  be  pronounced,  and 
discharged  a  rule  obtained  by  the  de- 
fendant to  enter  judgment  of  nonsuit 
nunc  pro  tunc.  Hemming  t'.  Batchelor, 
44  L.J.  Exch,  54,  L.  R.  10  Exch.  54, 
33  L.  T.  16,  23  W.  R.  398. 

Motion  to  Set  Aside. — The  court  will 
not    entertain  a  motion   to    set    aside 
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action    abates   as   if   the   death   had    occurred    before  verdict.* 

Entering  Judgment. — Where  the  action   does  not  abate,  judgment 

may    be  entered  as  if  death  had   not  occurred,^  and  the  cause 


a  nonsuit  after  the  death  of  the  plain- 
tiff, where  the  object  of  the  motion  is 
merely  to  unsettle  the  question  of  costs. 
Seymour  f.  Deyo,  5  Cow.  (N.  Y.)  2S9. 

Motion  for  Ne%v  Trial. — Where  the 
plaintiff,  having  been  nonsuited,  applied 
for  a  new  trial,  and  died  pending  the 
motion,  which  motion  was  subsequent- 
ly set  aside,  the  defendant  was  allowed 
to  enter  judgment  as  of  the  term  suc- 
ceeding the  nonsuit.  Spalding  v. 
Congdon,  18  Wend.  (N.  Y.)  543. 

Trespass. — Thus,  in  trespass,  before  a 
statute  providing  for  the  survival  of 
the  right  of  action,  the  death  of  the 
plaintiff  after  verdict  but  before  final 
judgment  abated  the  action.  Knox  v. 
Sterling,  73  111.  214. 

Action  for  False  Return! — Where 
there  has  been  a  verdict  for  the  de- 
fendant in  an  action  for  a  false  return, 
the  plaintiff  has  applied  for  a  new 
trial,  which  is  granted,  but  pending  the 
motion  the  plaintiff  dies,  the  action 
abates,  and  cannot  be  revived  by  his 
executors.  Benjamin  v.  Smith,  17 
Wend.  (N.  Y.)  208. 

Action  for  Personal  Wrong — Ne-w 
York. — Under  Code  of  Pro.,  §  121, 
providing  that  after  a  verdict  shall  be 
rendered  in  any  action  for  a  wrong, 
such  action  shall  not  abate  by  the  death 
of  any  party,  an  action  for  damages 
for  a  purely  personal  wrong  does  not 
abate  by  the  death  of  the  plaintiff  after 
verdict  in  his  favor.  The  verdict  is 
])roperty,  which  passes  to  his  repre- 
sentatives, and  if  the  verdict  has  been 
set  aside,  whether  before  or  after  the 
death  of  the  party,  the  representatives 
are  entitled  to  prosecute  any  appeal  or 
other  remedy  by  which  it  is  capable  of 
being  restored.  Wood  v,  Phillips,  11 
Abb.  Pr.  N.  S.  (N.  Y.  Ct.  App.)  i. 

The  statute  embraces  the  case  of  a 
verdict  for  damages  for  injuries  sus- 
tained through  the  negligence  of  the 
servants  of  a  railroad,  company.  Lyons 
V.  Third  Ave.  R.  Co.,  7  Robt,  (N. 
Y.)  605. 

Death  of  Husband  Suing  for  Wife  — 
Neiv  Jersey. — In  an  action  brought 
by  a  husband  previous  to  March  25, 
1852  (the  time  of  the  passage  of  the 
married  women's  act),  to  recover  of  an 
administrator  the  wife's  share  of  the 
estate,  the  death  of  the  husband  after 


verdict  would  not  abate  the  action, 
under  a  statute  providing  that  'the 
death  of  cither  party  between  verdict 
and  judgment  shall  not  be  alleged  for 
error.''  Teneick  v.  Flagg,  29  N.  J. 
L.  26. 

Report  of  Referee  —  Nc-m  Tork. — 
A  report  of  a  referee  has  the  same 
effect  as  a  verdict.  See  supra,  II.  8. 
note,  p. . 

1.  Murphy  v.  McGrath,  79  111.  594; 
More  V.  Bennett,  65  Barb.  (N.  Y.)  33S; 
Wood  V.  Phillips,  11  Abb.  Pr.  N.  S. 
(N.  Y.  Ct.  App.)  I  ;  Ireland  v.  Champ- 
neys,  4  Taunt.  884.  This  case  was 
overru/ed'm  Kramer  z'.  Waymark,  4  H. 
&  C.  427,  12  Jur.,  N.  S.  395,  but  seems 
to  have  been  followed  by  the  American 
courts.  See  also  Palmer  v.  Cohen,  2 
B.  &  Ad.  966,  22  E.  C.  L.*224,  where  it 
was  held  that  judgment  might  be  en- 
tered after  the  death  of  the  plaintiff. 
These  English  cases  were  decided  on 
the  construction  of  the  statute  of  17 
Car.  II.,  c.  9,  §  I,  providing  that  "in  all 
actions,  real,  personal,  or  mixed,  the 
death  of  either  party,  between  verdict 
and  judgment,  shall  not  be  alleged  for 
error.'' 

Where,  in  an  action  which  abates, 
the  defendant  has  obtained  a  verdict, 
but  a  new  trial  has  been  granted,  the 
death  of  the  plaintiff,  occurring  pend- 
ing the  motion  for  a  new  trial,  abates 
the  action.  Benjamin  v.  Smith,  17 
Wend.  (N.  Y.)  208. 

2.  Kramer  v.  Waymark,  4  H.  &  C. 
427,  12  Jur.  N.  S.  395,  35  L.  J.  Exch. 
148,  L.  R.  I  Exch.  241  ;  Palmer  v. 
Cohen,  2  B.  &  Ad.  966,  22  E.  C.  L. 
224.     See  article  Judgments. 

In  England,  if  there  were  a  special 
verdict  in  vacation  and  the  plaintiff  die 
in  term  time,  judgment  might  be  en- 
tered as  on  the  first  day  of  the  term. 
Pond  t'.  King,  i  Wils.  124;  i  Comyns's 
Dig.  72,  and  cases  cited. 

California. — Where  a  party  to  an  ac- 
tion dies  after  verdict,  a  judgment 
upon  such  verdict  may,  nevertheless, 
be  rendered  under  the  provisions  of  the 
Practice  Act,  §  202 ;  but  judgment 
cannot  be  rendered  so  as  to  affect 
the  interest  of  the  representatives  or 
successors  of  the  deceased  party  unless 
such  persons  be  made  parties.  Judson 
V.  Love,  35  Cal.  463. 
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proceeds  as  if  the  plaintiff  had  lived.* 

(3)  Pending  Reference. — Under  statutory  provisions  that  the 
death  of  a  party  shall  not  abate  an  action,  death  occurring  pend- 
ing a  reference  does  not  supersede  the  order  of  reference  nor  in- 
validate the  prior  proceedings,*  and  on  suggestion  of  the  death 
the  cause  may  be  proceeded  with  as  in  other  cases.* 

c.  After  Final  Judgment — (i)  Generally. — Although  the 
nature  of  the  action  is  such  that  it  would  abate  by  the  death  of 
the  plaintiff  before  judgment,  it  will  not  in  general  abate  after 
judgment  is  rendered,  as  the  cause  of  action  is  then  merged  in  the 
judgment.* 

(2)  Pending  Appeal  or  Writ  of  Error. — On  the  death  of  the 
plaintiff  in  error  before  assignment  of  errors  a  writ  of  error 
abates.^     But  if  the  plaintiff  dies  after  errors  assigned  the  writ 


Judgment  after  Report  of  Referees. — 

Where,  on  a  trial  before  a  judge  with- 
out a  jury  on  a  cross  bill,  and  at  the 
same  time  a  hearing  upon  a  report  of 
referees  on  the  original  bill,  the  death 
of  the  plaintiff  occurs  after  the  judge 
has  made  his  decision,  and  ordered 
judgment  for  the  plaintiff  on  the  report 
of  the  referees,  it  is  as  if  the  plaintiff 
had  died  after  verdict,  and  judgment 
nunc  fro  tunc  may  be  entered.  Such 
a  proceeding  is  similar  to  that  class  of 
cases  where  a  party,  after  having  ob- 
tained a  verdict  for  nonsuit,  dies 
while  a  cause  is  subjudicate.  Ehle  v. 
Moyer,  8  How.  Pr.  (N.  Y.  Supreme 
Ct.)  244.  As  to  entering  judgment 
nunc  fro  tunc  in  general,  see  article 
Judgments. 

1.  Springsted  v.  Jayne,  4  Cow.  (N. 

Y.)  4-^3. 

2.  Moore  v.  Hamilton,  48  Barb.  (N. 
Y.)  120,  affirmed  in  44  N.  Y.  666. 

3.  Price  v.  Tyson,  2  Gill  &  J.  (Md.) 

475- 

Thus,  where  the  parties  to  the  cause 
stand  under  a  rule  of  reference  joined, 
before  an  award  returned,  the  regular 
course  is  to  move  for  its  reinstatement 
in  the  name  of  the  original  party,  and 
■when  that  is  ordered  the  death  of  the 
parties  should  be  suggested  and  repre- 
sentatives summoned  to  appear,  and 
upon  their  appearance  the  cause  pro- 
ceeded with  as  in  other  cases.  Price  -'. 
Tyson,  2  Gill  &  J-.  (Md.)  475. 

4.  Blake  v.  Griswold,  104  N.  Y.  613; 
Gibbs  V.  Belcher,  30  Tex.  79. 

Pennsylvania. — Under  Act  of  Feb. 
1834,  §  26,  providing  that  the  executors 
or  administrators  of  any  person,  who 
at  the  time  of  his  decease  was  a  party 
plaintiff,  if  the  cause  of  action  survive, 


shall  proceed  in  the  cause,  when  judg- 
ment has  been  obtained  before  the 
death  of  the  party,  the  executors  or  ad- 
ministrators may  proceed  to  execution 
in  the  same  manner  that  the  decedent 
might  have  done  had  he  survived,  by 
suggesting  the  death  on  the  record. 
Gemmill  v.  Butler,  4  Pa.  St.  232. 

New  York. — Upon  the  death  of  a 
plaintiff  after  final  judgment  in  his 
favor,  his  representatives  may  bring  ark 
action  upon  the  judgment,  and  obtain 
the  same  relief  as  was  formerly  ob- 
tained by  a  writ  of  scire  facias.  Ire- 
land V.  Litchfield,  8  Bosw.  (N.  Y.)  634. 
See  article  Scire  Facias. 

Petition  for  Review — Massachusetts. 
— But  a  petition  for  a  review  abates  on 
the  death  of  the  petitioner.  Woodward 
V.  Skolfield,  4  Mass.  375. 

Equity — Maryland. — The  death  of 
the  complainant  in  a  bill  of  sale  after 
decree,  but  before  sale,  abates  the  suit, 
and  the  proceedings  must  be  revived 
before  anything  further  can  be  done. 
Glenn  v.  Clapp,  11  Gill  &  J.  (Md.)  i. 

5.  2  Tidd's  Pr.  1163;  Green  v.  Wat- 
kins,  6  Wheat.  (U.  S.)  260;  Lillard  t;. 
Fields,  7  J.  J.  Marsh.  (Ky.)  148. 

Writ  of  Review  —  Massachusetts. — 
Act  of  17SS,  c.  47,  §  3,  providing  that 
the  death  of  either  party  in  a  personal 
action,  pending  a  writ  of  review,  shall 
not  abate  such  writ,  does  not  authorize 
the  continuance  of  the  proceedings 
when  the  plaintiff  in  review  dies  pend- 
ing the  revie^v,  the  original  action 
being  one  for  special  damage  from  a 
common  nuisance,  in  which  the  plain- 
tiff in  review  was  defendant.  Thayer 
V.  Dudley,  3  Mass.  296. 

Equity  Practice. —  On  the  death  of 
the   appellant   before    the  commence- 
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does  not  abate  where  the  causes  of  action  survives  ;*  and  the  de- 
fendant may  join  in  error  and  proceed  to  get  the  judgment 
affirmed,  if  not  erroneous.* 


ment  of  the  term  to  which  an  appeal 
is  taken,  the  appeal  will  abate.  Hanney 
V.  Murray,  9  Gill  &  J.  (Md.)  157. 

1.  Tidd's  Pr.  1163;  Green  v.  Wat- 
kins,  6  Wheat.  (U.  S.)  260;  Walpole 
t'.  Smith,  4  Blackf.  (Ind.)  151  ;  Galves- 
ton City  R.  Co.  -'.  Nolan,  53  Tex.  139; 
Martin  v.  Baltimore,  etc.,  R.  Co.,  151 
U.  S.673.  In  the  case  last  cited,  Gray, 
J.,  said :  "In  Green  r;,  Watkins,  6 
Wheat.  (U.  S.)  262,  it  was  said,  by 
Mr.  Justice  Story,  following  Tidd's  Pr. 
1096,  that  a  writ  of  error  in  a  personal 
action  would  not  abate  if  the  plaintiff 
in  error  died  after  assignment  of  errors. 
But  the  case  before  the  court  was  a 
real  action,  in  which,  as  he  observed, 
the  right  descended  to  the  heir.  And 
Ihere  is  nothing  in  Tidd's  Practice,  or 
in  the  authorities  there  cited,  which 
countenances  the  theory  that  a  writ  of 
error  in  an  action,  the  cause  of  which 
would  not  survive  either  to  heirs  or  to 
personal  represehtatives,  would  not  be 
abated  by  the  death  of  the  only  person 
who  could  maintain  the  action.  Section 
956  of  the  Rev.  Stat.,  like  the  statute  of 
8&9  Wm.  III.,  c.  II,  §  7,  by  which 
the  death  of  one  of  several  plaintiffs  or 
defendants  does  not  abate  an  action 
which  survives  to  or  against  the  sur- 
vivor of  them,  has  been  held  to  extend 
to  writs  of  error,  because,  as  said  by 
Lord  Ellenborough,  and  repeated  by 
Chief  Justice  Waite  :  'The  proceeding 
is  an  action  which  is  commenced  by  a 
writ,  and  the  cause  of  the  action  is  the 
damage  sustained  by  the  parties  from 
the  erior  in  the  previous  judgment,  and 
this  damage  equally  attaches  on  the 
survivor  in  this  as  in  any  other  action.' 
Clarke  v.  Rippon,  i  B.  &  Aid.  586; 
Moses  V.  Wooster,  115  U.  S.  285; 
M'Kinney  v.  Carroll,  12  Pet.  (U.  S.)  66. 
Equally  applicable  to  writs  of  error  is 
section  955  of  the  Revised  Stjjtutes 
(following  section  6  of  the  statute  of 
Wm.  III.),  by  which,  as  observed  by 
Chief  Justice  Waite,  in  Schreiber  v. 
Sharpless  before  cited,  '  the  personal 
representatives  of  a  deceased  party  to 
a  suit  cannot  prosecute  or  defend  the 
suit  after  his  death,  unless  the  cause  of 
action  on  account  of  which  the  suit  is 
brought  survives  by  law.'  Schreiber  v. 
Sharpless,  no  U.  S.  80." 

Cause  of  Action  Merged  in  Judgment. — 
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The  cause  of  action  is  merged  in  the 
judgment  of  the  trial  court,  which 
judgment  survives  and  is  not  vacated 
or  opened  hy  a  writ  of  error,  but  re- 
mains a  valid  and  subsisting  cause  of 
action  in  favor  of  the  administrator. 
Galveston  City  R.  Co.  v.  Nolan,  53 
Tex.  139,  follotving  Gibbs  v.  Belcher, 
30  Tex.  79. 

California. — If  death  occurs  previous 
to  the  argument,  further  proceedings 
can  only  be  had  upon  leave  given 
after  suggestion  of  the  death  is  made. 
Black  V.  Shaw,  20  Cal.  68. 

Death  before  Appeal  Taken. — A  stat- 
ute directing  that  the  death  of  the  ap- 
pellant or  plaintiff  in  error,  after  an  ap- 
peal has  been  taken  or  writ  of  error 
brought,  shall  not  abate  the  proceed- 
ing, etc.,  does  not  apply  to  an  appeal 
taken  in  the  name  of  a  person  not  in 
being  at  the  time.  Owings  v.  Owings, 
3  Gill  &  J.  (Md.)  I. 

Criminal  Cases. — Upon  a  writ  of 
error  from  a  sentence  of  imprisonment 
the  death  of  the  plaintiff  in  error  abates 
the  writ.  O'Sullivan  v.  People,  144 
111.  604. 

2.  Green  v.  Watkins,  6  Wheat.  (U. 
8.)  260;  Jeffries  v.  Lamb,  73  Ind.  202; 
Black  XK  Shaw,  20  Cal.  68. 

Laches. — But  where,  the  death  of  a 
plaintiff  in  error  having  been  sug- 
gested, leave  was  granted  to  make  rep- 
resentatives parties,  which  was  not 
done,  the  writ  of  error  was  abated. 
Phillips  V.  Preston,  11  How.  (U.  S.) 
294. 

Judgment  Nunc  Pro  Tunc. — In  such  a 
case  the  appellate  court  will  render  a 
judgment  of  affirmance  7iunc  pro  tunc. 
Jeffries  v.  Lamb,  73  Ind.  202;  Black  v. 
Shaw,  20  Cal.  68.  And  where,  after 
the  death  of  the  appellant,  the  appel- 
late court,  not  being  aware  of  the  fact, 
rendered  a  judgment  of  affirmance, 
upon  a  subsequent  suggestion  of  the 
death  the  judgment  will  be  vacated, 
and  a  judgment  nunc  pro  tutic  ren- 
dered.    Black  V.  Shaw,  20  Cal.  68. 

North  Carolina. — On  the  death  of 
the  plaintiff  after  the  commencement 
of  the  term  of  the  appellate  court  at 
which  an  appeal  has  been  regularly 
entered,  although  judgment  be  not  en- 
tered at  that  term,  the  court  may  enter 
a  judgment  nunc  pro  tunc  as  of  a  day 
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Effect  on  Action. — Where  judgment  has  been  rendered  for  the  de- 
fendant, the  death  of  the  plaintiff  pending  an  appeal  abates  the 
■whole  action.^  But  it  is  otherwise  where  judgment  has  been' 
rendered  for  the  plaintiff,  for  in  such  a  case  the  claim  becomes  a 
debt,  and  a  property  right  is  involved  ;*  and  the  effect  of  a  writ 
of  error,  or  an  appeal  in  the  nature  of  the  writ  of  error,  is  merely 
to  suspend  the  judgment  and  not  to  annul  it.^ 

(3)  Pendmg  Execution. — The  death  of  the  plaintiff  after  a  fieri 
Facias  has  been  sued  out  does  not  abate  the  execution,  which  may 
be  continued    by   his   personal  representative.'*     But  where  the 


previous  to  his  death,  but  this  cannot 
be  done  when  the  plaintiff  dies  pre- 
vious to  the  commencement  of  such 
term.  Lea  v.  Gauze,  4  Ired.  (N. 
Car.)  9. 

1.  Woehrlin  v.  Schaffer,  17  Mo. 
App.  442. 

2.  Puhman  Palace  Car  Co.  v.  Fow- 
ler, 6  Tex.  Civ.  App.  755  ;  Woehrlin  v. 
Schaffer,  17  Mo.  App.  442. 

Bj  the  recovery  of  a  judgment  in  the 
lifetime  of  the  injured  party,  the  claim 
is  merged  in  the  judgment,  and  becomes 
a  debt  which  survives  to  the  personal 
representative.  I^ewis  v.  St.  Louis, 
etc.,  R.  Co.,  59  Mo.  495. 

The  reversal  of  the  judgment  by  an 
intermediate  court  does  not  destroy  but 
merely  suspends  the  judgment  of  the 
trial  court,  until  final  action  by  the 
court  of  last  resort;  and  the  death  of 
the  plaintiff  pending  his  appeal  from 
the  reversal  does  not  abate  the  action. 
Lewis  V.  St.  Louis,  etc.,  R.  Co.,  59  Mo. 
495.  But  in  Thompson  v.  Central  R. 
Co.,  60  Ga.  120,  on  appeal  from  an  order 
granting  a  new  trial,  after  a  verdict  for 
the  plaintiff  in  an  action  for  personal 
injuries,  it  was  held  that  the  death  of 
the  plaintiff  pending  the  appeal  would 
abate  the  action,  on  its  being  remanded, 
on  the  ground  tha't  no  final  judgment 
had  been  rendered. 

3.  Lewis  V.  St.  Louis,  etc.,  R.  Co.,  59 
Mo.  495;  Lewis  v.  McDaniel,  82  Mo. 
577;  Gibbs  V.  Belcher,  30  Tex.  79. 
See  also  supra,  IL  9. 

Where  the  plaintiff  has  judgment  be- 
low, and  the  defendant  appeals,  on  the 
death  of  the  plaintiff  the  appeal  is 
abated,  but  the  judgment  below  is  left 
in  full  force.  Hurt  v.  Doughertv,  3 
Sneed  (Tenn.)  41S. 

But  where  the  appeal  is  from  an 
order  of  reversal,  a  stipulation  for  judg- 
ment absolute,  given  by  defendant  on 
appeal  at  the  general  term,  will  not 
prevent  the  abatement  of   the   action 


where  the  plaintiff  dies  after  the  appeal 
has  been  taken.  Corbett  v.  Twentj-- 
third  St.  R.  Co.,  114  N.  Y.  579. 

Action  by  Married  Woman — Indiana. 
— The  death  of  a  married  woman,  in  a 
suit  by  her  to  set  aside  a  conveyance 
by  herself  and  her  husband  of  the  real 
estate  of  her  husband,  after  the  judg- 
ment has  been  rendered  in  her  favor,, 
will  not  abate  the  suit  where  an  appeal 
has  been  taken  therefrom,  although  the 
cause  of  action  does  not  survive.  A 
valid  judgment  unappealed  from,  or 
free  from  reversible  error  in  an  action 
arising  out  of  the  injuries  to  the  person, 
does  not  die  with  the  person  under 
Rev.  Stat.  iSSi,  §  282.  Kelly  v.  Kelly, 
137  Ind.  690. 

Divorce — Judgment  for  Suit  Money. — 
Where,  in  an  action  by  a  wife  for  di- 
vorce, the  husband  in  his  answer  had 
set  up  counterclaims,  and  the  court 
had  dismissed  the  complaint  and  the 
husband's  counterclaims,  and  adjudi- 
cated that  the  defendant  pay  the  wife's 
attorneys  a  sum  sufficient  to  pay  her 
expenses  and  counsel  fees,  on  the  death 
of  the  wife  pending  an  appeal  from  so 
much  of  the  judgment  as  denied 
his  counterclaims  and  awarded  suit 
monej',  as  it  did  not  appear  that  the 
refusal  to  adjudge  the  marriage  null 
would  affect  the  property  rights  of  any 
person,  the  appeal  abated  so  far  as  it 
related  to  the  dismissal  of  the  hus- 
band's counterclaims,  but  was  allowed 
to  be  continued  in  the  name  of  the  ad- 
ministrator so  far  as  it  related  to  the 
award  of  suit  money.  Downer  v. 
Howard,  44  Wis.  82. 

4.  Tidd's  Pr.  1000;  Clerk  v.  Withers, 
2  Ld.  Raym.  1072,  i  Salk.  322 ;  Buck- 
ner  v.  Terrill,  Litt.  Sel.  Cas.  (Ky.)  29, 
12  Am.  Dec.  269. 

Kentucky — The  death  of  the  plain- 
tifi"  does  not  abate  the  execution,  but  it 
suspends  proceedings  thereon  until 
administration   is  granted.     The  clerk 
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defendant  is  given  the  privilege  of  replevying,  the  death  of  the 
plaintiff  before  the  execution  is  levied  or  replevied  abates  the 
execution. 1     See  also  article  EXECUTIONS. 

d.  Actions  of  Ejectment. — At  common  law  the  death  of  the 
•lessor  of  the  plaintiff  in  an  action  of  ejectment  did  not  abate  the 
action  ;^  nor  did  the  death  of  the  nominal  plaintiff,  when  such 
plaintiff  was  a  real  person.*  And  since  the  abolition  of  the  legal 
fiction  in  actions  of  ejectment,  it  has  been  uniformly  held  that 
on  the  death  of  the  plaintiff  the  action  does  not  abate,*  but  it 
may  be  prosecuted  by  the  heirs  or  other  parties  succeeding  to 


maj  make  the  proper  indorsements  on 
the  execution  so  that  the  defendant 
may  have  the  benefit  of  a  sale  on  credit 
or  of  his  right  to  replevy  the  debt. 
Venable  -'.  Smith,  i  Duv.  (Kv.)  195. 

In  England,  a  sequestration  against  a 
defendant  abates  on  the  death  of  the 
plaintiff  but  may  be  revived  with  the 
suit.  Hyde  v.  Foster,  Dick.  102.  See 
also  White  v.  Hayward,   2  Ves.  464. 

1.  Wagnon  v.  M'Coy,  2  Bibb  (Ky.) 
198.  This  case  was  decided  on  the 
ground  that  where  any  act  remains  to 
be  done  hy  the  parties  necessary  to 
carry  on  the  action  or  perfect  the  ex- 
ecution of  the  process,  the  suit  or 
process  would  abate  by  the  death  of 
such  party.  The  replevy  bond  cannot 
be  taken  in  the  name  of  a  dead  person. 
For  the  later  practice  under  the 
Kentucky  code,  see  note  next  above. 

2.  Tidd's  Pr.  1249;  Thrustout  v. 
Grey,  2  Stra.  1056;  Austin  v.  Jackson, 
I  Wend.  (N.  Y.)  27;  Frier  v.  Jackson, 
8  Johns.  (N.  Y.)  495;  Den  v.  Sayre,  3 
N.J.  L.  183;  Robertson  v.  Morgan,  2 
Bibb  (Ky.)  148;  Ex  p.  Swan,  23  Ala. 
192.  But  see  Howard  v.  Gardiner,  3 
Har.  &  M.  (Md.)  98.  where  it  was  held 
that  the  action  abated.  But  this  doc- 
trine was  questioned  in  James  v.  Bovd, 
I  Har.  &  G.  (Md.)  i. 

Lessor  Tenant  for  Life. — Even  where 
the  lessor  was  a  tenant  for  life  the  ac- 
tion did  not  abate,  but  might  be  con- 
tinued and  prosecuted  for  damages  and 
costs.  Frier  v.  Jackson,  8  Johns.  (N. 
Y.)  495. 

Excuse  for  Not  Proceeding  to  Trial. — 
Although  the  death  of  a  lessor  in  eject- 
ment does  not  abate  the  action  it  will 
be  received  as  an  excuse  for  not  pro- 
ceeding to  trial,  and  the  plaintiff  mav 
be  permitted  to  stipulate  anew  on  the 
pavment  of  costs.  Austin  t<.  Jackson, 
I  Wend.  (N.  Y.)  27. 

Writ  of  Habere  Facias  Possessionem. — 


After  the  expiration  of  the  dejnise  by 
death,  the  plaintiff  cannot  have  a  writ 
of  habere  facias  possessionem,  and 
the  writ  if  issued  will  be  quashed. 
Rober'tson  v.  Morgan,  2  Bibb  (Ky.)  148. 
Appeal. — An  appeal  from  a  judgment 
in  ejectment  does  not  abate  by  the 
death  of  :he  lessor  of  the  plaintiff,  al- 
though the  lessor  claimed  the  land  for 
life  only.  Medley  v.  Medley,  3  Munf. 
(Va.)  191. 

3.  Moore  v.  Goodright,   2  Stra.  899. 

4.  Alabama. — Evans  v.  Welch,  63 
Ala.  250. 

Florida. — Gould  v.  Carr,'33  Fla.  523. 

Georgia. — Dean  v.  Feelev,  66  Ga. 
273;  O'Byrne  v.  Feeley.  61   Ga.  77. 

Illitiois. — Funk  v.  Stubblefield,  62 
111.  405. 

Missouri. — Fine  v.  Gray,  19  Mo.  33 ; 
Roberts  v.  Nelson,  86  Mo.  21. 

Ne-w  York. — ^James  v.  Bennett,  10 
Wend.  (N.  Y.)  540. 

Pettnsylvania. — Shoemaker  v.  Huff- 
nagle,  4  W.  &  S.  (Pa.)  437;  Jester  v. 
Jefferson  Tp.,  11  Pa.  St,  540;  Ballan- 
tine  V.  Negley,  158  Pa.  St.  475. 

Means  v.  Presbyterian  Church,  3  Pa. 
St.  93,  which  was  an  action  of  trespass 
for  mesne  profits,  brought  by  a  trustee 
in  an  action  for  ejectment,  where  it 
was  held  that  the  action  survived  for 
the  use  of  the  church  for  which  he  was 
trustee.  Cunningham  v.  Saj're,  21  W. 
Va.  440. 

Action  by  Minor. — An  action  of  eject- 
ment by  a  minor  does  not  abate  by  his 
death,  but  the  legal  representative  may 
proceed  to  recover  the  land,  mesne 
profits,  and  costs.  Dean  v.  Feeley,  66 
Ga.  273 ;  O'Byrne  v.  Feeley,  61  Ga.  77. 

Action  by  Widow. — On  the  death  of  a 
widow  pending  an  action  of  ejectment 
by  her  for  the  mansion  house  and  mes- 
suages, the  action  may  be  revived  in 
the  name  of  her  administrator.  Roberts 
V.  Nelson,  86  Mo.  21. 
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the  title,  or  having  an  interest  in  the  estate.^ 

e.  Actions  of  Replevin. — An  action  of  replevin,  since  it  in- 
volves a  right  of  property,  does  not  abate  on  the  death  of  the 
plaintiff,*  and  the  same  rule  applies  to  a  statutory  action  in  the 
nature  of  replevin.^ 

/.  Actions  of  Dower. — An  action  for  dower  abates  on  the 
death  of  the  widow  before  judgment.  The  right  of  action  ceases 
with  her  death,  and  damarges  are  merely  incident  to  the  recovery 
of  the  land.*  But  after  a  decision  by  the  court  in  her  favor  the 
action  does  not  abate. ^ 


1.  Evans  v.  Welch,  63  Ala.  250; 
Gould  y.  Carr,  33  Fla.  523;  Funk  v. 
Stubblefield,  62  111.  405 ;  James  v.  Ben- 
nett, 10  Wend.  (N.  Y.)  540;  Cunning- 
ham V.  Sayre,  21  W.  Va.  440.  As  to 
mode  of  revival,  see  article  Revivor. 

Pennsylvania. — The  heirs  may  either 
adopt  the  pending  action,  or  institute 
an  action  in  their  own  name.  Reitz  v. 
Thomas,  3  Pa.  Dist.  Rep.  660,  13  Pa. 
Co.  Ct.  Rep.  315. 

2.  Mellen  v.  Baldwin,  4  Mass.  480; 
Warren  v.  Warren,  3  Mass.  321  ;  Fis- 
terf.  Beall,  i  Har.  &  J.  (Md.)  31;  Pot- 
ter V.  Van  Vranken,  36  N.  Y.  619; 
Lahey  v.  Bradj',  i  Daly  (N.  Y.)  443; 
Hopkins  v.  Adams,  5  Abb.  Pr.  (N.  Y. 
Super.  Ct.)  5si. 

In  Burkler-.  Luce,  i  N.  Y.  163,  it  was 
held  that  the  action  abated,  on  the 
ground  that  all  actions  for  torts  abated 
on  the  death  of  the  plaintiff. 

Where  Judgment  has  been  Rendered 
for  Defendant. — The  death  of  the  plain- 
tiff, pending  an  appeal  from  a  judgment 
in  favor  of  the  defendant,  abates  the 
appeal,  and  the  judgment  in  favor  of 
the  defendant  stands.  Jenney  f.  Jen- 
ney,  14  Mass.  231. 

3.  Emerson  v.  Bleakley,  2  Abb.  A  pp. 
Dec.  (N.  Y.)  22,  41  How.  Pr.  (N.  Y.) 
511,  which  was  an  action  in  the  nature 
of  replevin  brought  by  an  assignee  for 
the  benefit  of  creditors,  to  recover  from 
a  sheriff  for  the  tortious  taking  of 
assets. 

In  such  a  case  the  proper  parties  to 
be  substituted  are  the  personal  repre- 
sentatives of  the  deceased  trustee,  since 
the  action  relates  to  personal  property. 
But  if  a  successor  in  the  trust  is  sub- 
stituted as  plaintiff  with  the  consent  of 
the  defendant,  the  defendant  cannot 
afterward  object.  Emerson  v.  Bleak- 
ley,  2  Abb.  App.  Dec.  (N.  Y.)  22. 

4.  Miller  v.  Woodman,  14  Ohio  518; 
Betts  V.  Matthews.  4  Harr.  (Del.)  427. 

Dower  in  Personalty. — The  right   of 


the  widow  to  dower  in  the  personalty 
is  absolute,  and  an  action  therefor  does 
not  abate  by  her  death.  Clark  v. 
Bramlett  (Ark.  1891),  16  S.  W.  Rep. 
119. 

Right  of  Action  for  Arrears. — If  the 
husband  die  seised,  the  death  of  the 
doweress,  pending  the  suit  for  her 
dower,  will  not  deprive  her  personal 
representatives  of  the  arrears  due  at 
the  time  of  her  death,  but  they  may 
revive  the  suit  for  the  purpose  of  ob- 
taining such  arrears  of  dower.  John- 
son V.  Thomas,  2  Paige  (N.  Y.)  377. 

But  where  the  husband  did  not  die 
seised  of  the  premises,  if  the  suit  abates 
by  the  death  of  the  complainant  before 
her  right  of  dower  is  established,  the 
personal  representatives  are  not  en- 
titled to  arrears  and  cannot  revive. 
Johnson   v.  Thomas,  2  Paige  (N.  Y.) 

377- 

5.  Robinson  v.  Covers,  138  N.  Y. 
425 ;  Fulton  v.  Fulton,  8  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)  210. 

Deiath  pending  Reference  after  Judg- 
ment.— Where  the  widow  had  obtained 
a  judgment,  but  had  died  pending  a 
reference  to  ascertain  the  amount  of  a 
gross  sum  which  she  had  agreed  to 
accept  in  lieu  of  dower,  it  was  held 
that  the  action  might  be  continued  by 
her  executor;  and  the  court  afterwards 
rendered  a  decision  confirming  the  re- 
port of  the  referee,  and  giving  to  the 
plaintiff  the  sum  specified,  the  death 
having  occurred  before  the  final  order 
embodying  such  decision  was  prepared 
and  signed.  Robinson  v.  Covers,  13S 
N.  Y.  425,  reversiiig  67  Hun  (N.  Y.) 

317- 
Oral  Announcement  of  Decision. — An 

action  by  a  widow  to  recover  a  gross 
sum  in  lieu  of  dower,  does  not  abate 
upon  her  death  occurring  after  the 
oral  announcement  of  a  decision  in  her 
favor;  in  such  a  case  the  court  will 
order  a  iudgment  to  be  entered    nunc 
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g.  Foreclosure  Proceedings.— A  foreclosure  proceeding  is 
within  the  usual  statutory  provisions,  and  does  not  abate  by  the 
death  of  the  plaintiff.^ 

h.  Injuries  to  Real  or  Personal  Property. — At  com- 
mon law,  actions  of  tort  to  property  abated  on  the  death  of  the 
plaintiff.^ 

Injuries  to  Personal  Property. — This  was  changed  by  statutes  of  4 
Edw.  III.,  c.  7,  and  31  Edw.  III.,  c.  11,  which  altered  the  rule  in  its 
relations  to  personal  property.  Under  these  statutes,  if  the  wrong 
affected  the  personal  property  of  the  plaintiff,  either  as  respects 
specific  articles  of  personal  property  or  the  personal  estate,  the 
action  survived  to  his  personal  representatives.^ 

Modern  Doctrine. — It  is  now  the  general  doctrine  that  all  actions 
arising  from  torts  to  personal  property  survive  the  death  of  the 
plaintiff.^ 


fro  tunc.  Fulton  v.  Fulton,  8  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct. )  210. 

Effect  of  Consenting  to  Receive  a 
Gross  Sum. — In  an  action  for  the  ad- 
measurement of  dower,  or  for  a  sale  of 
premises  and  thie  awarding  of  a  gross 
sum  in  lieu  thereof,  the  giving  of  a 
consent  in  writing  to  receive  a  gross 
sum  in  lieu  of  dower,  does  not  give  the 
plaintiff  such  a  vested  right  in  the  sum 
named  as  to  prevent  the  abatement  of 
the  action  by  her  death,  whein  the 
death  occurs  before  the  entry  of  an 
interlocutory  judgment  determining 
her  right  of  dower,  and  adjudging  the 
sale  of  the  premises.  McKeen  v. 
Fish,  33  Hun  (N.  Y.)  28,  affij-med  in 
98  N.  Y.  645. 

Death  after  Reversal  of  Judgment. — 
The  death  of  the  widow  after  the 
reversal  of  a  judgment  assigning  dower, 
the  cause  having  been  remanded,  and 
before  any  further  proceedings  are  had 
in  the  trial  court,  abates  the  action. 
It  cannot  be  continued  by  her  admin- 
istrator for  the  recovery  of  damages 
and  mesne  profits,  as  in  such  a  case  no 
valid  judgment  has  been  rendered. 
Hitt  7'.  Scammon,  82  111.  519. 

1.  McGregor  v.  McGregor,  35  N.  Y. 
218,  under  New  Tork  Code  of  Pro. 
§  121,  providing  that  an  action  shall 
not  abate  by  the  death  of  a  party,  if  the 
cause  of  action  survive. 

Action  to  Recover  Surplus  after  Fore- 
closure.— An  action  brought  by  a  mort- 
gagor to  recover  a  surplus  arising  after 
foreclosure  and  sale,  does  not  abate  by 
the  death  of  the  plaintiff  and  may  be 
continued  in  the  name  of  his  personal 
representative.  Cope  v.  Wheeler,  41 
N.  Y.  303. 


Death  pending  Publication. —  Where, 
in  a  foreclosure  proceeding,  publication 
has  been  commenced,  but  the  plaintiff 
has  died  before  the  expiration  of  the 
time  prescribed  for  the  publication,  the 
publication  becomes  ineffective,  and  its 
continuance  after  the  death  of  the 
plaintiff  does  not  constitute  a  sufficient 
service  on  the  defendant.  As  the  court 
has  acquired  no  jurisdiction  over  the 
defendant,  no  judgment  of  foreclosure 
can  be  rendered.  Reillv  v.  Hart,  55 
Hun  (N.  Y.)  465. 

2.  Hambly  w.  Trott,  Cowp.  371; 
Wheatly  T'.  Lane,  1  Saund.  216,  note; 
Bunker  v.  Green,  48  111.  243  ;  Baker  v. 
Crandall,  78  Mo.  584;  Higgins  v.  Breen, 
9  Mo.  497. 

A  writ  of  quare  impedtt,  or  of  de- 
tinue of  charters,  did  not  abate  when 
there  has  been  a  severance.  Read  & 
Redman's  Case,  10  Coke  134. 

3.  Bunker  v.  Green,  48  111.  243;  Hig- 
gins V.  Breen,  9  Mo.  497 ;  Baker  v. 
Crandall,  78  Mo.  584. 

The  statute  of  4  Edw.  III.,  c.  7,  applied 
to  any  wrong  and  was  not  limited  to 
actions  of  trespass,  although  the  word 
"  trespass  "  was  used  in  the  statute.  Sale 
V.  Bishop  of  Litchfield,  Owen  99;  Wil- 
son V.  Knubley,  7  East  134;  Cham- 
berlain V.  Williamson,  2  M.  &  S. 
416. 

4.  Henderson  v.  Henshall,  54  Fed. 
Rep  320;  Nettles  v.  Barnett,  8  Port. 
(Ala.)  iSi. 

Actions  for  Deceit — Missouri. — An 
action  for  deceit  is  not  abated  by  the 
death  of  the  plaintiff,  as  under  the 
Missouri  statute  following  that  of  4 
Edw.  III.,  c.  7,  and  31  Edw.  III.,  c.  11, 
the  right  of  action  survives.     Baker  v. 
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Injuries  to  Real  Property. — In  England  since  the  statute  of  3  and  4 
Wm.  IV.,  c.  42,  §  2,  actions  for  injuries  to  real  property  do  not 
abate  on  the  death  of  the  plaintiff  ;^  and  in  the  United  States  it 
is   generally  provided  by  statute,  that  such  actions  shall  survive.^ 

Benefit    to    Wrongdoer. — It    is    immaterial    whether   or    not    the 


Crandall,  78  Mo.  584;  Whiting  v. 
Qrandall,  78  Mo.  593. 

Massachusetts. — But  an  action  for 
deceit  in  the  sale  of  poisoned  grain, 
whereby  the  plaintiff 's  horses  were 
killed,  abates  on  the  death  of  the  plain- 
tiff, under  Rev.'Stat.,  c.  95,  §  7,  as  such 
an  action  is  not  an  injury  to  real  or 
personal  estate.  Cutting  v.  Tower,  14 
Gray  (Mass.)  183. 

Infringement  of  Trade-mark. — A  suit 
to  restrain  the  infringement  of  a  trade- 
mark does  not  abate  by  the  death  of 
the  plaintiff,  who  is  the  owner  of  the 
trade-mark.  Oakey  v.  Dalton,  35  Ch. 
Div.  700. 

Action  for  a  Conspiracy. — An  action 
for  a  conspiracy  for  preventing  the 
plaintiff  from  recovering  a  debt  does 
not  abate  on  the  death  of  the  plaintiff, 
but  survives  to  his  personal  represent- 
atives. Penrod  v.  Morrison,  2  P.  & 
W.  (Pa.)  126. 

Fraudulent  Representations. — An  ac- 
tion for  fraudulent  representations, 
which  induced  the  plaintiff  to  part 
with  certain  estate,  does  not  survive  by 
virtue  of  Massachusetts  Gen.  Stat.,  c. 
127,  §  I,  providing  that  actions  for 
"damage  done  to  real  or  personal 
estate"  shall  survive,  as  such  statute 
does  not  include  actions  for  damages 
for  fraud  committed  upon  the  in- 
testate, although  the  fraud  affected 
her  estate.  Leggate  v.  Moulton,  115 
Mass.  552. 

And  an  action  for  wrongful  and  fraud- 
ulent acts  on  the  part  of  the  defendant, 
who  thereby  induced  a  court  to  set 
aside  a  verdict  obtained  by  the  plaintiff, 
abates  upon  the  death  of  the  plaintiff, 
as  such  an  action  is  not  one  for  injury 
to  real  or  personal  estate  within  the 
meaning  of  Massachusetts  Gen.  Stat., 
c.  127,  §  I.  Leggate  v.  Moulton,  115 
Mass.  552. 

So  an  action  for  a  conspiracy  to 
cheat  by  making  a  false  report  abates 
on  the  death  of  the  plaintiff,  as  such  an 
action  does  not  affect  the  property 
rights  as  provided  by  2  Ne-w  York 
Rev.  Stat,,  448,  §  i.  Brackett  v.  Gris- 
wold,  103  N.  Y.  425. 

Trespass  de  Bonis  Asportatis. — Under 
th3   Illinois  statute   providing  that  ac- 


tions which  survive  shall  not  abate  on 
the  death  of  a  sole  plaintiff  before  final 
judgment,  the  death  of  the  plaintiff  in 
an  action  of  trespass  de  bonis  aspor- 
tatis, is  not  ground  for  abatement. 
Bunker  v.  Green,  48  111.  243. 

Expenses  in  Attending  Depositions. — 
An  action  by  a  party  summoned  to 
attend  the  taking  of  depositions,  for  the 
statutory  compensation  for  expenses  in-- 
curred  when  no  taking  was  had,  does 
not  abate  on  the  death  of  the  plaintiff, 
as  the  expenses  are  chargeable  on  the 
estate.     Wilson  v.  Knox,  12    N.  H.  347. 

1.  I  Chitty  on  Pldg.  79. 

The  statute  of  4  Edw.  III.,  c.  7,  was 
limited  to  injuries  to  personal  property. 
Le  Mason  v.  Dixon,  W.  Jones  174; 
Emerson  v.  Emerson,  Vent.  187. 

2.  Henderson  v.  Henshall,  54  Fed. 
Rep.  320;  Clark  xk  Hannibal,  etc.,  R. 
Co.,  36  Mo.  202;  D inin ny  r^.  Fav,  38 
Barb.  (N.  Y.)  i8;  Matthews  v.  Dela- 
ware,etc.,Ganal  Co., 20  Hun  (N.Y.)  427. 

Thus  a  cause  of  action  for  damages 
caused  by  reason  of  false  representa- 
tions on  the  part  of  the  defendant  as  to 
the  value  of  certain  land,  whereby  an 
exchange  of  land  with  the  plaintiff  is 
brought  about,  will  survive  the  death 
of  the  plaintiff.  Henderson  v.  Hen- 
shall,  54  Fed.  Rep.  320. 

Erection  of  a  Dam. — An  action  under 
a  statute  to  recover  damages  to  land 
caused  by  the  erection,  of  a  dam  does 
not  abate  on  the  death  of  the  plaintiff. 
The  right  of  the  landowner  grows  out 
of  the  appropriation  of  his  property, 
and  may  be  likened  to  an  action  arising 
ex  contractu.  Upper  Appomattox  Co. 
V.  Hardtngs,  11   Gratt.  (Va.)  i. 

Diverting  a  Watercourse  —  Massa- 
chusetts.—  Formerly  an  action  ."or  divert- 
ing a  watercourse  abated  on  the  death 
of  the  plaintiff.  Holmes  v.  Moore,  5 
Pick.  (Mass.)  257.  But  this  has  been 
changed  by  Massachusetts  Gen.  Stat., 
c.  127,  §  I. 

Trespass  Quare  Clausum  Fregit. — In 
Alabama  an  action  of  trespass  quare 
clausum  freffit  does  not  abate  on  the 
death  of  the  plaintiff.  Nettles  v. 
Barnett,  8  Port.  (Ala.)  181. 

In  Hatvaii  such  an  action  abates. 
Bishop  V.  Lokana,  6  Hawaiian  556. 
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wrongdoer   has   derived    any   benefit    from    his   acts.' 
i.  Actions  for  Personal  Injuries  —  At  common    isw     an 

action  for  personal  injuries  abated  on  the  death  of  the  plaintiff.^ 
By  Statute,  however,  in  many  of  the  United  States  the  action 

survives  to  the  personal  representative  of  the  deceased.^ 


In  England,  prior  to  the  statute  of  3 

6  4  Win.  IV.,  c.  42,  §  2,  the  action 
would  abate.  Emerson  v.  Emerson, 
Vent.  187. 

Wrong  by  Tenant. — A  complaint  by 
a  landlord  against  a  tenant  does  not 
abate  by  the  death  of  the  demandant, 
under  Massachusetts  Act  1826,  c.  70, 
providing  that  in  all  actions  for  the 
recovery  of  lands,  tenements,  or  here- 
ditaments, a  writ  or  suit  shall  not  abate 
by  the  death  or  other  disability  of  the 
demandant.  Sacket  v.  Wheaton,  17 
Pick.  (Mass.)  103. 

\t  Dininnv  v.  Fay,  38  Barb.  (N.  Y.) 
18. 

2.  3  Bl.  Com.  302 ;  Chamberlain  v. 
Williamson,  2  M.  &  S.408;  Wheatly  v. 
Lane,  x  Saund.  216,  note;  Flynn  v. 
Perkins,  8  Jur.  N.  S.  1 177  ;  Jacksonville 
St.  R.  Co.  V.  Chappell,  22  Fla.  6t6; 
Murphy  v.  McGrath,  79  111.  594;  In- 
dianapolis, etc.,  R.  Co.  V.  Stout,  53 
Ind.   143;  Baltimore,   etc.,   R.   Co.   v. 

I  Ritchie,  31  Md.  191 ;  Martin  v.  Balti- 
more, etc.,  R.  Co.,  151  U.  S.  673;  Ran- 
dall V.  Northwestern  Tel.  Co.,  54  Wis. 
140;  Kelsey  v.  Jewett,  34  Hun(N.  Y.) 
II  ;  Cregin  v.  Brooklyn  Crosstown  R. 
Co.,  S3  N.  Y.  595  ;  Gibbs  v.  Belcher,  30 
Tex.  79;  Mason  v.  Union  Pac.   R.  Co., 

7  Utah  77. 

3.  Georgia. — Pritchard  t'.  Savannah 
St.,  etc.,  R.  Co.,  87  Ga.  294. 

Illinois. — Murphy  x'.  McGrath,  79 
111.  594 ;  Chicago,  etc.,  R.  Co.  v.  O'Con- 
nor, 119  111.  586. 

Kentucky. — Perkins  v.  Stein,  94  Ky. 

433- 

Maine. — Hooper  v.  Gorham,  45  Me. 
209. 

Massachusetts. — Demond  v.  Boston, 
7  Gray  (Mass.)  544. 

North  Carolina. — Peebles  v.  North 
Carolina  R.  Co., 63  N.  Car.  238. 

Ohio. — Ohio,  etc..  Coal  Co.  v.  Smith 
(Ohio  1895),  41  N-  E.  Rep.  254. 

Vermont. — Whitcomb  v.  Cook,  38 
Vt.  477;  Bradley  -'.  Andrews,  51  Vt.  525. 

Unlawful  Arrest  and  Imprisonment — 
Verniottt. — The  death  of  the  plaintift', 
in  an  action  to  recover  damages  for  an 
unlawful  arrest  and  imprisonment,  does 
not  abate  the  action  under  a   statute 


providing  that  actions  to  recover  dam- 
ages for  an\'  bodily  hurt  or  injury, 
shall  not  abate  on  the  death  of  cither 
party,  as  such  statute  is  not  confined  to 
injuries  received  by  the  use  of  actual 
force.  Whitcomb  v.  Cook,  38  Vt.  477. 
See  also  Huggins  v.  Toler,  i  Bush 
(Ky.)  192. 

Assault  and  Battery — Kentucky. — An 
action  for  injuries  received  from  the 
negligence  of  the  driver  of  a  wagon  of 
the  defendant,  in  negligently  running 
over  the  plaintiff,  cannot  be  considered 
an  action  for  assault  and  battery  so  as 
to  be  covered  by  Kentucky  Gen.  Stat.» 
c.  10,  §  I,  providing  that  such  actions- 
shall  abate  by  the  death  of  the  plaintiff. 
Perkins  n.  Stein,  94  Ky.  433. 

Tennessee. — An  action  for  assault 
and  battery  does  not  abate  on  the 
death  of  the  plaintiff  pending  an  appeal 
in  error  by  the  defendant,  under  Code, 
§  2846,  providing  that  all  actions, 
founded  on  wrongs,  except  wrongs- 
affecting  the  character  of  the  plaintiff,, 
shall  survive.  Kimbrough  v.  Mitch- 
ell, I  Head  (Tenn.)  539. 

Illinois. — B3'  Laws  1872,  c.  108,  ^ 
123,  an  action  of  assault  and  battery- 
survives  the  death  of  the  plaintiff.  Mur- 
phy V.  McGrath,  79  111.  594. 

Action  against  Municipal  Corpora- 
tion —  Massachusetts.  —  An  action 
against  a  municipal  corporation,  for 
damages  sustained  by  a  person  by  rea- 
son of  a  defect  in  a  highway,  does  not 
abate  upon  the  dcjrth  of  the  plaintiff, 
under  the  provisions  of  Stat.  1842,  c. 
89,  §  I,  that  an  "  action  of  trespass  on 
the  case  for  damage  to  the  person " 
shall  survive.  Demond  v.  Boston,  7 
Gray  (Mass.)  544. 

Mai7ie. — And  a  similar  action  under 
Maine  Rev.  Stat.,  c.  87.  §  8,  will  not 
abate  by  the  death  of  the  plaintiff. 
Hooper  v.  Gorham,  4^  Me.  209. 

North  Carolina. — Under  Rev.  Code, 
c.  I,  ^  I,  providing  that  "no  action, 
suit,  petition,  *  *  *  brought  to  recover 
or  obtain  money,  property,  or  damages, 
or  to  have  relief  of  any  kind  whatever, 
whether  the  same  be  at  law  9r  in 
equity,  except  suits  for  penalties  and 
for   damages  merelv    vindictive,    shall 
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Where  Property  Interests  are  Involved. — Where  the  action  affects  the 
property  interests  of  the  plaintiff,  it  will  survive  to  the  extent  to 
which  the  property  is  affected. ^ 

j.  Actions  for  Libel  or  Slander. — Under  statutory  pro- 
visions providing  for  the  survival  of  actions  for  torts  or  personal 
injuries,  it  has  been  held  that  actions  for  libel  or  slander  do  not 


abate  by  reason  of  the  death  of  either 
party,"  an  action  brought  to  recover 
for  personal  injuries  sustained  by  plain- 
tiff as  a  passenger  on  defendant's  rail- 
road does  not  abate  by  the  death  of  the 
plaintiff.  Peebles  v.  North  Carolina 
R.  Co.,  63  N.  Car.  238. 

Georgia. — The  provision  of  Code, 
§  2967,  as  amended  by  Acts  1889,  p.  73, 
that  no  action  "for  homicide,  injury  to 
person,  or  injury  to  property,  shall 
abate  by  death, "  applies  to  an  action 
against  a  railroad  company  for  person- 
al injuries.  Pritchard  v.  Savannah  St., 
«tc.,  R.  Co.,  87  Ga.  294,  folloiving 
Johnson  v.  Bradstreet  Co.,  87  Ga.  79. 

Illinois. — Under  section  123  of  the 
statutes  relating  to  the  administration 
of  estates,  providing  that  actions  to  re- 
cover damages  for  personal  injuries  to 
persons  shall  survive,  the  death  of  the 
plaintiff  in  an  action  for  personal  in- 
juries, occurring  before  judgment,  does 
not  abate  the  action,  when  such  death 
Avas  not  caused  by  the  injuries  com- 
plained of.  Chicago,  etc.,  R.  Co.  v. 
O'Connor,  19  111.  App.  591. 

Neiv  Tork. — Where,  in  an  action 
for  personal  injuries  occasioned  by  the 
negligence  of  the  defendant,  the  plain- 
tiff has  recovered  a  judgment  upon 
which  an  appeal  has  been  taken,  the 
death  of  the  plaintiff  after  argument, 
but  before  a  decision  upon  the  appeal,  , 
abates  the  action,  for  section  764  of 
the  Code  of  Civil  Procedure,  providing 
for  the  survival  of  actions,  expressly 
excepts  actions  for  injuries  to  the  per- 
son. Kelsey  v.  Jewett,  34  Hun  (N.  Y.) 
II.  See  also  Cregin  v.  Brooklyn 
Crosstown  R.  Co.,  75  N.  Y.  192. 

Vermont. — Under  Gen.  Stat.,  c.  52, 
^  II,  providing  for  the  survival  of  ac- 
tions for  personal  injuries,  such  an 
action  may  be  prosecuted  to  final  judg- 
ment by  the  plaintiff's  administrator, 
regardless  of  the  question  whether  or 
not  any  pecuniary  loss  has  been  sus- 
tained.   Bradley   v.  Andrews,    51   Vt. 

525- 

West  Virginia. — In  an  action  for 
personal  injuries,  the  death  of  the 
plaintiff,  after  judgment  rendered  for 


defendant  and  pending  a  writ  of  error, 
abates  the  action.  The  statute  (Code, 
c.  127,  §  2)  providing  that  "if  a  plain- 
tiff or  defendant  die  pending  any  ac- 
tion, whether  the  cause  of  action  would 
survive  at  common  law  or  not,  the 
same  may  be  revived  and  prosecuted 
to  judgment  and  execution,  in  the 
same  manner  as  if  it  were  for  a  cause 
of  action  arising  out  of  contract,"  is 
held  to  relate  only  to  those  actions 
where  the  cause  of  action  survives,  and 
merely  to  prevent  the  abatement  of  ac- 
tions in  such  cases.  Martin  t'.  Balti- 
more, etc.,  R.  Co.,  151  U,  S.  673  (Har- 
lin,  J.,  dissenting). 

Code,  c.  103,  §§  5  and  6,  allowing  an 
action  for  death  caused  by  the  wrong- 
ful act  or  neglect  of  another,  to  be 
brought  by  the  personal  representative 
of  the  deceased,  does  not  authorize 
such  representative  to  continue  an  ac- 
tion begun  by  the  deceased  for  injuries 
received  by  the  wrongful  act  of  an- 
other, as  the  two  actions  are  essentially 
different,  both  on  the  ground  on  which 
they  proceed,  and  in  the  nature  of  the 
damages  recovered.  Martin  v.  Balti- 
more, etc.,  R.  Co.,  151   U.  S.  673. 

1.  Cregin  v.  Brooklyn  Crosstown  R. 
Go.,  83  N.  Y.  595,  reversing  19  Hun 
(N.  Y.)  341.  In  this  case  it  was  held 
that  an  action  by  a  husband  for  an 
injury  to  the  person  of  his  wife,  abated 
on  the  death  of  the  plaintiff,  as  respects 
damages  for  the  loss  of  her  society,  etc., 
but  survived  as  respects  damages  for 
loss  of  her  services,  and  for  expenses 
incurred  by  reason  of  the  injury. 

So  an  action  for  injuries  caused  by 
the  negligence  of  the  defendant  in  not 
keeping  in  proper  repair  its  telegraph 
line,  and  allowing  a  wire  to  hang 
across  a  highway  upon  which  the  plain- 
tiff was  driving,  whereby  he  suffered 
personal  injury  as  well  as  damage  to 
his  horse  and  carriage,  abates  on  the 
death  of  the  plaintiff  in  so  far  as  re- 
covery for  personal  injury  is  sought, 
but  survives  for  the  purpose  of  recov- 
ering the  damages  resulting  to  his 
property,  and  probably  also  for  ex- 
penses   for   medical    attendance,  etc.. 
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abate  on  the  death  of  the  plaintiff  }  but  unless  so  provided  by 
statute,  the  action  abates.^ 

k.  Actions  for  Seduction.— Where  actions  of  tort  to  the 
person  survive,  an  action  for  seduction  does  not  abate  on  the 
death  of  the  plaintiff.^ 

/.  Actions  for  Breach  of  Promise. — An  action  for  breach 
of  promise  of  marriage  abates  on  the  death  of  the  plaintiff,  unless 
some  special  damage  to  property  can  be  shown."* 


caused  bj'  the  injury.  Randall  v. 
Northwestern   Tel.    Co.,  54   Wis.  140. 

1.  Maine.— Under  Rev.  Stat.  1857, 
c.  87,  §  8,  the  death  of  the  plaintiff  in 
an  action  for  slander  does  not  abate 
the  action,  which  mav  be  continued  by 
the  executor  or  administrator  of  the 
deceased.  Nutting  v.  Goodridge,  46 
Me.  82. 

Massachusetts. — Gen.  Stat.,  c.  127,  § 
I,  providing  that  actions  "  for  damage 
done  to  real  or  personal  estate"  shall 
survive,  does  not  include  an  action  for 
libel,  and  such  an  action  abates  on  the 
death  of  the  plaintiff. 

Ohio. — Under  Civ.  Code,  §  399,  pro- 
viding that  "no  action  pending  in  any 
court  shall  abate  by  the  death  of 
either  or  both  the  parties  thereto,  ex- 
cept an  action  for  libel,  slander,  *  *  * 
which  shall  abate  by  the  death  of  the 
defendant,"  it  has  been  held  that  an 
action  for  slander  does  not  abate  by  the 
death  of  the  plaintiff".  Alpin  v.  Mor- 
ton, 21  Ohio  St.  536. 

Georgia. — Code,  §  2967,  as  amended 
by  Act  of  1SS9,  p.  73,  providing  that 
no  action  "for  homicide,  injury  to  per- 
son or  injury  to  property,  shall  abate 
by  death,"  applies  to  an  action  for  libel, 
and  such  an  action  does  not  abate 
upon  the  death  of  the  plaintiff.  John- 
son XI.  Bradstreet  Co.,  87  Ga.  79.  This 
is  so  although  the  action  was  pend- 
ing at  the  time  of  the  passage  of  the 
act.  Johnson  v.  Bradstreet  Co.,  87 
Ga.  79. 

In  Swift  Specific  Co.  v.  Davis,  76 
Ga.  787,  the  court  doubted  whether  sec- 
tion 2967,  which  provides  that  "  no  ac- 
tion for  a  tort  shall  abate  by  the  death 
of  either  party  where  the  wrongdoer 
received  any  benefit  from  the  tort  com- 
plained of,"  applied  to  actions  of  libel 
and  slander.  In  such  a  case,  the  bene- 
fit enjoyed  b}'  the  defendant  must  be 
one  flowing  immediately  from  the  tort 
and  not  one  derived  from  other  torts 
not  connected  therewith.  The  mere 
fact  that  the  benefit  is  alleged   to  have 


arisen  from  profits  derived  from  the 
sale  of  a  certain  medicine,  by  reason  of 
the  publication  of  a  libel  against  the 
plaintiff,  is  not  sufficient. 

Missouri — Pending  Appeal. — An  ac- 
tion for  slander  does  not  abate,  pend- 
ing an  appeal  to  the  Supreme  Court,  by 
reason  of  the  death  of  the  plaintiff,  in 
whose  favor  judgment  has  been  ren- 
dered. Lewis  V.  McDantel,  82  Mo. 
577.  See  also,  supra,  II.  9.  Death 
pending  Appealer  Writ  of  Error. 

2.  Jones  T'.  Townsend,  23  Fla.  355; 
Cummings  v.  Bird,  115  Mass.  346. 

3.  Shafer  v.  Grimes,  23  Iowa  550, 
which  was  an  action  by  the  female 
herself. 

Under  the  Ontario  Judicature  Rule 
383,  providing  that  an  action  shall  not 
become  abated  by  reason  of  the  mar- 
riage, death,  or  bankruptcy  of  any  of  the 
parties  if  the  cause  of  action  survives  or 
continues,  an  action  of  seduction  abates 
by  the  death  of  the  plaintiff,  as  the 
cause  of  action  does  not  survive.  Udy 
V.  Stewart,  10  Ont.  Rep.  591. 

Action  by  Father — North  Carolina. 
— An  action  brought  hy  a  father,  for 
seduction  of  his  daughter,  abates  by  his 
death,  as  there  is  no  statute  providing 
for  survival  and  as  no  injury  to  prop- 
erty is  involved.  M'Clure  v.  Miller,  4 
Hawks  (N.  Car.)  133. 

Georgia. — And  so  in  Georgia  the  ac- 
tion abates.  Brawner  v.  Sterdevant,  9 
Ga.  6g. 

4.  Hovey  v.  Page,  55  Me.  142 ; 
Chamberlain  v.  Williamson,  2  M.  & 
S.  408. 

Tennessee. — Under  Mill.  &  V.  Code, 
k  35^0)  providing  that  actions  shall  not 
abate  by  the  death  of  either  partj',  "  ex- 
cept actions  for  wrongs  affecting  the 
character  of  the  plaintiff,"  it  has  been 
held  that  an  action  for  breach  of  prom- 
ise of  marriage  and  seduction  neces- 
sarily tenders  an  issue  as  to  the  plain- 
tiffs character,  and  is  within  the  statu- 
tory exception.  Weeks  v.  Mays,  87 
Tenn.  442. 
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7n.  Other  Actions  ex  Delicto. — In  general,  in  the  absence 
of  statutory  provisions,  actions  ex  delicto  abate  on  the  death  of 
the  plaintiff,  but  this  doctrine  has  been  to  a  great  extent  altered 
by  the  statutes  of  the  various  states,  which  should  be  consulted.^ 

n.  Suits  for  Divorce. — In  a  suit  for  divorce,  the  death  of  the 
complainant  occurring  before  decree  abates  the  whole  proceed- 
ings;^ but  where  death  occurs  after  a  decree,  and  pending  an 
appeal  therefrom,^    the  appeal,  it  would  seem,  may  be  revived 


1.  See  supra,  II.  3. 

Unlawful  ArreBt  and  Imprisonment. — 

An  action  for  instigating  and  procur- 
ing an  unlawful  arrest  and  imprison- 
ment is  not  within  a  statute  excepting 
from  survivorship  "actions  for  assault 
and  battery,  slander,  criminal  con- 
versation, and  so  much  of  the  action 
for  malicious  prosecution  as  is  intended 
to  recover  for  the  personal  injury." 
Huggins  V.  Toler,  i  Bush  (Ky.)  192. 

Trespass  to  Try  Titles. — The  death 
of  the  plaintiff  in  an  action  of  trespass 
to  try  titles  does  not  abate  the  action, 
if  brought  for  the  recover}'  of  a  free- 
hold ;  it  may  be  revived  in  the  names 
of  the  heirs  ;  and  if  a  mere  term  of 
years  or  chattel  interest  is  sought  to  be 
recovered,  it  may  be  revived  in  the 
name  of  the  personal  representatives. 
Rowland  v.  Ladiga,  21  Ala.  9;  State 
ex  rel.  Nabor's.  Heirs,  7  Ala.  459  (under 
a  statute  providing  that  no  action  shall 
abate  by  the  death  of  either  plaintiff  or 
defendant). 

Unlawful  Entry  and  Detainer —  West 
Virginia. — An  action  for  unlawful  de- 
tainer abates  on  the  death  of  the 
plaintiff.  Moran  v.  Eldjidge,  2  W. 
Va.  574. 

Tennessee. — Prior  to  the  Act  of  1856, 
c.  113,  an  action  of  forcible  entry  and 
detainer  or  of  unlawful  detainer  abated 
on  the  death  of  the  plaintiff,  although 
the  death  occurred  pending  an  appeal. 
The  statute  providing  for  the  survival 
of  actions  where  death  occurs  pending 
an  appeal  is  limited  to  those  cases 
which  are,  by  the  existing  laws,  subject 
to  be  revived.  Havins  v.  Bickford,  9 
Humph.  (Tenn.)  673. 

Malicious  Prosecution — Massachusetts. 
— An  action  on  the  case  for  mali- 
cious prosecution  does  not  survive  the 
death  of  the  plaintiff,  as  the  action  is 
not  one  for  "  damage  to  the  person  " 
within  the  meaning  of  the  Act  of  1849, 
c.  89,  providing  for  the  survival  of 
such  actions.  Nettleton  v.  Dinehart,  5 
Cush.  (Mass.)  543. 


Action  for  a  Nuisance. — A  petition  al- 
leging that  a  street  frequented  by  the 
public  was  so  unskilfully  and  negligent- 
ly constructed  as  to  be  in  an  unsafe  and 
dangerous  condition,  and  that  it  was  al- 
lowed to  become  obstructed  by  the  rub- 
bish and  refuse  of  the  village,  so  that 
it  became  dangerous  and  caused  injury 
to  the  plaintiff  while  lawfully  traveling 
thereon,  etc.,  is  an  action  "  for' a  nui- 
sance" within  the  meaning  of  Ohio  Rev. 
Stat.,  §  5144?  providing  that  actions 
for  a  nuisance  shall  be  abated  by  the 
death  of  either  party.  Cardington  v. 
Fredericks,  46  Ohio  St.  442.  ^ 

Where  a  Property  Interest  is  Affected 
— Ne-iv  7'ork. —  An  action  against  an 
elevated  railroad  for  damages,  and  for 
an  injunction  against  the  maintenance 
of  its  track,  is  an  action  affecting  real 
estate,  and  does  not  abate  by  the  death 
of  the  plaintiff.  Sanders  z'.  New  York 
El.  R.  Co.  (C.  PI.),  7  N.  Y.  Supp.  641  ; 
27  N.  Y.  St.  Rep.  795. 

2.  Barney  v.  Barney,  14  Iowa  189; 
Wilson  V.  Wilson,  73  Mich.  620 ;  Mc- 
Curley  v.  McCurley,  60  Md.  185,  45 
Am.  Rep.  717;  Zoellner  v.  Zoellner,  46 
Mich.  511.     See  also  article  Decrees. 

By  fiction  of  law,  all  judicial  pro- 
ceedings during  a  term  are  treated  as  if 
taking  place  on  the  first  day  of  such 
term,  and  the  death  of  the  plaintiff  in 
a  suit  for  divorce,  pending  the  trial  but 
before  the  retirement  of  the  jury,  does 
not  abate  the  suit  if  all  the  issues  are 
found  by  the  jury  in  favor  of  the  plain- 
tiff, and  judgment  of  divorce  may  be 
entered  as  of  the  first  day  of  the  term, 
if  the  plaintiff  was  living  at  that  date. 
Webber  v.  Webber,  83  N.  Car.  280. 

3.  Where  the  defendant  has  taken  no 
appeal  from  a  decree  granting  a  di- 
vorce, he  cannot,  after  the  death  of  the 
complainant,  obtain  a  hearing  in  court 
for  the  purpose  of  attacking  such 
decree.  Zoellner  v.  Zoellner,  46 
Mich.  511. 

But  an  appeal  may  be  taken  by  the 
wife  from  a  decree  of  divorce  against 
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where  there  has  been  a  decree  granting  a  divorce,^  but  not  so  on  a 
decree  denying  it.^ 

o.  Actions  to  Recover  a  Penalty.— At  common  law,  the 
death  of  the  plaintiff  in  an  action  to  recover  a  penalty,  abated  the 
action,  and  such  is  still  the  general  rule  in  the  United  States.* 

Federal  Practice. — But  under  the  federal  practice,  a  suit  in  equity 
to  recover  a  penalty  for  the  infringement  of  a  patent,  does  not 
abate  on  the  death  of  the  plaintiff  before  final  judgment.* 

p.  Actions  against  Sheriffs. — An  action  against  a  sheriff 
for  misfeasance,  or  for  the  default  of  his  deputy,  does  not.  abate 
by  the  death  of  the  plaintiff,  as  such  an  action  affects  the  estate 
of  the  deceased.'^ 


her,  after  the  death  of  her  husband, 
where  the  husband  left  estate  which 
will  be  affected  by  the  decree.  Shafer 
V.  Shafer,  30  Mich.  163;  Wren  v.  Moss, 
7  111.  72  ;  Israel  v.  Arthur,  6  Colo.  S5. 
Motion  to  Set  Aside  Decree — In  Wat- 
son -'.  Watson,  47  How.  Pr.  (N.  Y. 
Supreme  Ct.)  240,  on  a  motion  to  set 
aside  a  decree  of  divorce  after  the 
death  of  the  plaintiff,  who  had  ob- 
tained it  on  the  ground  of  fraud  and 
irregularity,  and  on  appeal  from  an 
order  denying  the  motion,  it  was  held 
that  relief  could  not  be  obtained  on 
motion  to  set  aside  the  decree,  and  the 
court  suggested  that  the  proper  pro- 
ceedings was  a  bill  of  review. 

1.  Downer  v.  Howard,  44  Wis.  82, 

2.  Downer  v.  Howard,  44  Wis.  82. 
Costs  and  Suit  Money. — Although  an 

appeal  from  a  decree  refusing  a  di- 
vorce abates  by  the  death  of  a  party, 
yet  so  much  of  the  judgment  as  awards 
costs  and  suit  money  does  not  abate 
by  the  death  of  the  respondent,  as  the 
decision  is  in  effect  a  judgment  in  her 
iavor  ag^nst  the  defendant  for  moriej' 
sufficient  to  pay  her  expenses  in  the 
litigation.  Downer  v.  Howard,  44 
Wis.  83. 

3.  Little  V.  Conant,  2  Pick.  (Mass.) 
527;  Estis  V,  Lenox,  Cam.  &  N.  (N. 
Car.)  72;  Carr  v.  Rischer,  119  N.  Y. 
117;  Blake  v.  Griswold,  104  N.  Y.613. 

Action  against  Trustees  of  Corpora- 
tion.— An  action  against  the  directors 
of  a  corporation,  for  failure  to  file  a  re- 
port as  required  by  statute,  is  a  penal 
action,  and  abates  on  the  death  of  the 
plaintiff.  Carr  v.  Rischer,  119  N.  Y. 
117;  Reynolds  v.  Mason,  54  How.  Pr. 
(N.  Y.  Supreme  Ct.)  213,  ajjirinedxn  6 
N.  Y.  Wkly.  Dig.  531.  ' 

And  so  an  action  against  a  trustee, 
who  has  joined  in  making  a  false  report 
to   recover    the   penalty    imposed    by 
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statute,  abates  on  the  death  of  the  plain- 
tiff. Blake  v.  Griswold,  104  N.  Y.  613; 
Brackett  v.  Griswold,   103   N.  Y.  425. 

But  where  the  death  occurs  after 
judgment,  the  wrong  is  merged  in  the 
judgment,  which  then  becomes  prop- 
erty with  the  attributes  of  a  judgment 
ex  contractu,  and  the  action  does  not 
abate.  Carr  v.  Rischer,  119  N.  Y. 
117.  And  see  Hart  v.  Washburn,  62 
Hun  (N.  Y.)  543. 

In  Bonnell  v.  Griswold,  15  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)  ^'ji,  followed 
in  Zoller  v.  O'Keeffe,  15  Abb.  N.  Cas. 
(N.  Y.  City  Ct.)  483,  it  was  held  that 
an  action  for  failure  to  file  a  report  did 
not  abate  on  the  death  of  the  plaintiff, 
as  the  cause  of  action  was  assignable. 

In  this  case  it  is  said  that  it  was 
held  in  Reynolds  v.  Mason,  54  How. 
Pr.  (N.  Y.  Supreme  Ct.)  213,  affirmed 
in  6  N.  Y.  Wkly.  Dig.  521,  that  an  ac- 
tion for  a  penalty  brought  against  a 
manufacturing  corporation  would  abate 
upon  the  death  of  the  plaintiff,  but 
that  the  affirmance  in  this  case  seems 
to  have  been  put  solelj'  on  the  ground 
of  the  previous  decision  in  the  case  of 
California  Bank  v.  Collins,  5  Hun  (N. 
Y.)  209,  which  was  a  case  of  a  revivor 
against  the  executor  of  the  deceased 
defendant ;  and  in  Carley  v.  Hodges, 
19  Hun  (N.  Y.)  187.  the  decision  in 
California  Bank  v.  Collins,  5  Hun  (N. 
Y.)  209,  was  not  deemed  applicable  or 
controlling  in  the  case  of  the  death  of 
the  plaintiff.  But  this  was  before  the 
decision  in  Carr  v.  Rischer,  119  N.  Y. 
117,  and  the  better  doctrine  laid  down 
in  that  case  would  seem  to  be  the 
present  law  in  N'ctv  Tork. 

4.  Head  v.  Porter,  70  Fed.  Rep.  498; 
Illinois  Cent.  R.  Co.  v.  Turrill,  no  U. 
S.  301.  And  see  May  v.  Logan  County, 
30  Fed.  Rep.  250. 

5.  Paine  v.  Ulmer,  7  Mass.  317. 
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q.  Qui  Tam  Actions. — A  qui  tarn  action  abates  on  the  death 
of  the  plaintiff,  unless  saved  by  statute.^ 

r.  Special  Proceedings. — Special  proceedings  are  not  within 
the  scope  of  the  usual  statutory  provisions  providing  for  the  sur- 
vival of  actions,  and  such  proceedings  abate  on  the  death  of  the 
petitioner.* 

2.  Death  of  Nominal  Plaintiff — Actions  at  Law. — It  has  been  uni- 
formly held  that  the  death  of  a  nominal  plaintiff  in  an  action  at 
law  does  not  abate  the  action.^     The  action  proceeds  in  the  name 


Under  VermonfRev.  Stat.,c.4S,§  lo, 
which  provided  that  "actions  of  tres- 
pass, and  trespass  on  the  case  for  dam- 
ages done  to  real  or  personal  estate," 
shall  survive,  an  action  against  a  sheriff 
for  the  default  of  his  deputy  in  not 
keeping  property  attached,  and  for  fail- 
ure to  deliver  such  property  to  the  offi- 
cer holding  the  execution,  does  not 
abate  upon  the  death  of  the  plaintiff. 
Dana  v.  Lull,  21  Vt.  3S3,  distinguish- 
hig  Barrett  v.  Copeland,  20  Vt.  244, 
which  was  an  action,  not  only  in  form 
but  in  reality,  for  a  tort,  and  different 
from  the  present  case  where  the  action 
was  ex  delicto  in  form  merely. 

Where  the  gravamen  of  the  action 
is  the  false  return,  and  not  the  dam- 
ages to  the  estate  caused  thereby,  the 
action  abates  on  the  death  of  the 
plaintiff,  as  do  other  actions  of  tort. 
Barrett  v.  Copeland,  20  Vt.  244. 

1.  Fairley  v.  Davis,  6  Ala.  375.  See 
also  Kirkham  v.  Wheely,  3  Salk.  282; 
Hammon  v.  Gryffith,  Cro.  Eliz.  583. 

Such  an  action,  though  in  form  ex 
cotttractu,  is  within  the  maxim  that 
personal  actions  die  with  the  person. 
Fairley  v.  Davis,  6  Ala.  375. 

2.  Matter  of  Palmer's  Petition,  115 
N.  Y.  493,  affirming  ^2>  Hun-  (N.  Y.) 
572- 

Thus,  a  special  proceeding  to  vacate 
an  assessment  abates  on  the  death  of 
the  petitioner.  Matter  of  Marshall 
(Supreme  Ct.),  7  N.  Y.  Supp.  861  ; 
Matter  of  Palmer's  Petition,  115  N.  Y. 
493;  Matter  of  Roberts,  53  Hun  (N. 
Y.)  338;  Matter  of  Barney,  53  Hun 
(N.  Y.)  4S0.  See  also  Leavy  v. 
Gardner,  63  N.  Y.  624. 

3.  Campbell  v.  Strong,  Hempst.  (U. 
S.)  26s;  Bates  z'.  Terrell,  7  Ala.  129; 
MehaiTy  v.  Share,  2  P.  &  W.  (Pa.) 
361  ;  Humphreys  v.  Irvine,  6  Smed. 
&  M.  (Miss.)  205;  Clark  v.  Hopkins, 
34  Tex.  139;  Waller  v.  Hanger,  2 
Bulst.  134.  See  also  Morrison  v. 
Deaderick,  10  Humph.  (Tenn.)  342. 


In  Texas,  it  must  appear  from  the 
petition  that  the  plaintiff  sues  for  the 
use  of  another,  and  where  it  does  not 
so  appear  his  death  abates  the  action, 
unless  his  legal  representatives  either 
come  in  voluntarily  or  are  brought  in 
and  made  parties  plaintiff.  Price  z\ 
Wiley,  19  Tex.  142. 

Same  Party  Plaintiff  and  Relator. — 
Where  a  relator  claims  interest  in  a 
suit,  and  proceeds  by  bill  as  well  as  by 
information  to  make  himself  both 
plaintiff  and  relator,  the  suit  abates  by 
his  death  ;  but  where  the  suit  is  merely 
an  information,  the  proceedings  can 
only  abate  by  determination  of  the  in- 
terest of  the  defendant.  Waller  v. 
Hanger,  2  Bulst.  134.  See  also  Atty.- 
Gen.  V.   Haberdashers'    Co.,    11;    Beav. 

397- 

Death  before  Commencement  of  Ac- 
tion.— A  statute  providing  that  an  ac- 
tion, commenced  in  the  name  of  a 
nominal  plaintiff  for  the  use  of  another, 
shall  not  abate  by  the  death  of  the 
plaintiff,  does  not  authorize  the  insti- 
tution of  an  action  in  the  name  of  a 
nominal  plaintiff  already  dead.  Jenks 
V.  Edwards,  6  Ala.  143.  But  the  con- 
trary doctrine  was  held  in  Benton  v. 
Stephens,  32  Miss.  194,  on  the  ground 
that  such  a  course  could  not  affect  the 
rights  of  the  equitable  owner. 

Death  of  Next  Friend. — A  suit  brought 
by  minors  is  not  abated  by  the  death 
of  their  friend,  in  whose  name  they 
sued;  and  when  the  minors  have  at- 
tained their  majority  they  ma}'  appear 
and  prosecute  the  suit  as  adults.  Tuck- 
er -'.  Wilson,  68  Miss.  693. 

Action  by  Bank  President — Where  an 
action  is  brought  on  behalf  of  a  bank, 
the  death  of  the  president  in  whose 
name  the  action  was  brought  does  not 
abate  such  an  action.  Wright  v.  Rog- 
ers, 26  Ind.  218. 

Suit  to  Enjoin  a  Nuisance. — A  suit  bj- 
a  citizen  in  his  own  name  for  an  injunc- 
tion against   a  liquor  nuisance,   under 
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of  the  real  party  in  interest,^  and  need  not  be  revived  in  the  nanne 
of  the  representatives  of  the  deceased.^ 

Suits  in  Equity. — A  suit  in  equity  is  not  abated  by  the  death  of  a 
nominal  plaintiff,  when  the  death  is  suggested  on  the  record.* 

3.  Death  of  Equitable  Plaintiff. — In  the  absence  of  statutory  pro- 
visions, an  action  abates  on  the  death  of  the  equitable  plaintiff;"* 
but  it  is  now  generally  provided  by  statute  that  the  action  shall 
not  abate,  but  may  proceed  in  the  name  of  the  nominal  plaintiff.* 


lozva  Acts  of  2oth  General  Assembly, 
c.  143,  providing  that  under  certain 
circumstances  a  citizen  may  so  sue, 
does  not  abate  on  the  death  of  the  plain- 
tiff.    Gayer  -'.  Douglass,  85  Iowa  93. 

Suit  to  Protect  Homestead  Right. — 
The  death  of  a  wife,  who  is  complainant 
in  a  suit  to  protect  a  homestead  right, 
does  not  abate  the  action,  if  there  are 
children  surviving.  Shoemaker  v,  Col- 
lins, 49  Mich.  595. 

Actioii  by  Corporation  Sole.  —  The 
death  of  the  plaintiff  in  the  suit  hy  a 
corporation  sole  does  not  abate  the  suit, 
when  instituted  by  the  plaintiff  in  his 
corporate  capacity.     Polk  v.  Plummer, 

2  Humph.  (Tenn.)  500;  Felts  v.  Mem- 
phis, 2  Head  (Tenn.)  650;  Ezell  f.  Jus- 
tices, 3  Head  (Tenn.)  586.  But  see 
Daniel's  Ch.  Pr.  23. 

Death  of  Committee  of  Lunatic — Eng- 
land.— The  death  of  the  committee  of 
a  lunatic  after  decree  does  not  abate 
the  suit,  but  a  new  committee  being 
appointed,  an  order  may  be  made  that 
all  subsequent  proceedings  should  be  in 
his  name  as  a  substitute  for  the  former 
committee.  Lyon  r^.- Mercer,  i  S.  &  S. 
356 ;  Bryan  t;.  Twigg,  L.  R.  3  Eq.  433. 
Where,  however,  no  decree  has  been 
made,  such  an  order  of  substitution 
will  not  be  granted.     Rudd  v.  Sheare, 

3  De  G.  &  Sm.  374.  But  by  15  &  16 
Vict.,  c.  86,  §  52,  the  substitution  may 
be  made  before  or  after  decree.  Snook 
V.  Watts,  Seton  1251. 

1.  Bates  V.  Terrell,  7  Ala.  129; 
Tucker  v.  Wilson,  68  Miss.  693;  Hum- 
phreys V.  Irvine,  6  Smed.  &  M.  (Miss.) 
205;  Clark  T'.  Hopkins,  34  Tex.  139; 
Price  V.  Wilj',  19  Tex.  142. 

Suggesting  the  Death — Texas. — The 
death  of  the  nominal  plaintiff  should 
be  suggested  on  the  record  in  order 
that  the  action  may  proceed.  Clark  v. 
Hopkins,  34  Tex,  139. 

Tejinessee. — On  the  death  of  a  nom- 
inal plaintiff,  pending  an  action,  the 
death  must  be  suggested,  as  the  bene- 
ficiaries cannot  be  considered  as  plain- 
tiffs except  in  so  far  as  they  are  subject 


to  the  payment  of  coets  in  case  judg- 
ment is  rendered  against  their  associ- 
ates and  in  case  judgment  is  cast. 
Hargis  v.  Ayres,  8  Yerg.  (Tenn.)  467. 

2.  Clark  v.  Hopkins,  34  Tex.  139. 

3.  The  suit  may  be  abated  as  to  him 
and  continued  to  judgment  by  the  usee. 
Anderson  v.  Leland,  46  Miss.  296. 

Tennessee. — The  Act  of  1825,  provid- 
ing that  "in  all  suits  prosecuted  in  the 
name  of  one  person  for  the  use  of 
another,  the  person  for  whose  use  the 
suit  is  brought  shall  be  held  the  real 
party  on  record,"  etc.,  was  designed  to 
prevent  the  death  of  the  nominal 
plaintiff  from  working  an  abatement 
of  the  suit,  but  applies  only  to  courts 
of  law  and  not  to  courts  of  equity. 
Morrison  v.  Deaderick,  10  Humph. 
(Tenn.)  342. 

4.  McLaughlin  v.  Neill,  3  Ired.  (N. 
Car.)  294. 

Action  on  Official  Bond. — When  an 
action  is  brought  on  an  official  bond, 
for  the  benefit  of  the  person  interested, 
in  the  name  of  the  state  or  of  the 
officer  of  the  state  to  whom  the  bond 
is  made  payable,  it  is  regarded  as  the 
action  of  the  relator,  and  on  his  death 
is  abated,  as  other  actions  abate  by  the 
death  of  the  plaintiff,  unless  revived  in 
the  manner  prescribed  by  law.  Mc- 
Laughlin V.  Neill,  3  Ired.  (N.  Car.)  294. 

In  Equity. — In  an  action  by  the  state 
on  a  bond  taken  in  the  name  of  the 
state,  the  party  for  whose  use  and 
benefit  the  action  is  brought  is  the 
real  plaintiff,  and  on  his  death  the 
action  abates  until  the  death  is  sug- 
gested and  admitted  on  the  record,  and 
the  legal  representative  made  a  party 
by  substitution.  Johnson  v.  State,  2 
Houst.  (Del.)  378. 

5.  Tait  V.  Frow,  8  Ala.  545 ;  Gray  v. 
Turner,  7  Ala.  30;  Lee  v.  Gardiner,  26 
Miss.  521;  Holt  V.  Briscoe,  Walk. 
(Miss.)  19;  Ward  v.  Reynolds,  25  Hun 
(N.  Y.)  385. 

A  statute  providing  that  where  any 
person  shall  institute  a  suit  in  the  name 
of  another,  for  his  own  use,  the  death 
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4.  Death  of  One  of  Several  Plaintiflfs — a.  In  General — Before 
Final  Judgment. — At  common  law,  in  all  actions  where  there 
were  two  or  more  plaintiffs,  the  death  of  one  of  them  abated 
the    action.*     But    by  statute  of  8  &  9  Wm.   III.,  c.  11,  §  7,  if 


of  the  person  for  whose  use  the  suit  is 
instituted  shall  not  abate  it,  but  the 
same  shall  progress  and  be  tried  in  the 
same  manner  as  if  the  suit  were  insti- 
tuted in  the  name  of  the  person  for 
whose  use  it  was  brought,  has  been  held 
to  render  unnecessary  the  revival  of  the 
action,  where  the  equitable  plaintiff 
dies  during  its  pendency.  Tait  v. 
Frow,  S  Ala.  545. 

Mississippi. —  Hutch.  Code,  §842,  pro- 
viding that  in  case  of  the  death  of  the 
usee  in  any  suit  before  final  judgment, 
"it  shall  be  lawful  for  the  party  rep- 
resenting such  deceased  person  as 
executor  or  administrator  to  be  en- 
tered on  the  record  in  place  of  such 
deceased  person,"  does  not  declare 
that  upon  the  death  of  the  usee  such 
suit  shall  abate,  but  merely  makes  it 
lawful  for  the  administrator  to  be  sub- 
stituted ;  for,  by  strict  legal  rules,  the 
usee  is  not  a  party  to  the  action,  and  is 
only  treated  as  such  in  virtue  of  and  to 
the  extent  of  the  provisions  of  the 
statute.  Lee  v.  Gardiner,  26  Miss.  521; 
Holt  -'.  Briscoe,  Walk.  (Miss.)  19.  " 

Death  of  Lunatic. — The  death  of  a 
lunatic  represented  by  his  committee, 
pending  a  suit  against  him,  abates  the 
suit,  as  the  committee  thereby  becomes 
fitncttis  officio.  Such  a  suit  must  be 
revived  and  proceeded  with  in  the  name 
of  the  lunatic's  personal  representatives 
or  heirs,  and  any  proceedings  had  after 
his  death  before  revival  are  void.  Pax- 
ton  V.  Stuart.  80  Va.  873. 

Death  of  Ward, — On  the  same  prin- 
ciple, a  suit  by  a  trustee  of  an  intem- 
perate person,  to  set  aside  a  conveyance 
made  by  his  ward  after  the  plaintiff's 
appointment,  abates  on  the  death  of 
the  ward.  Ex  f.  Williams,  87  Ala.  547. 

Suit  on  Private  or  Putolic  Bond — 
Maryland. — When  a  suit  is  brought  on 
a  private  bond  for  the  use  of  an  indi- 
vidual, the  individual  for  whose  use  it 
is  entered  is  not  the  legal  plaintiff". 
The  use  is  only  entered  for  the  protec- 
tion of  his  equitable  interest,  and  if  he 
dies  pending  the  suit,  his  death  is  not 
the  subject  of  a  plea,  nor  is  there  any 
necessity  for  suggesting  his  death;  but 
the  suit  goes  on  as  if  he  were  still  liv- 
ing, or  the  use  had  never  been  entered. 
The  judgment  is  entered  in   the  name 
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of  the  nominal  or  legal  plaintiff.  The 
same  rule  applies  to  a  public  bond. 
Logan  V.  State,  39  Md.  177. 

Sale  of  Infant's  Estate. — A  proceed- 
ing in  chancery  for  the  sale  of  real 
estate  of  an  infant  cannot  be  regarded 
as  an  adversary  suit  and  does  not 
abate  upon  the  death  of  the  infant, 
who  was  a  party  to  the  proceedings. 
Such  a  proceeding  is  special  in  form 
and  of  the  nature  of  a  judicial  proceed- 
ing, which  maybe  originated  and  pros- 
ecuted to  a  conclusion  by  a  next 
friend  or  guardian  of  the  infant,  with- 
out the  infant  himself  ever  having  had 
knowledge  of  it.  Tillv  v.  Tilly,  2 
Bland  (Md.)  436. 

1.  Capel  V.  Saltonstal,  3  Mod.  249; 
Cave  V.  Cork,  2  Y.  &  Coll.  C.  C.  130; 
Brewster  v.  Childs,  9  L.  C.  J.  21; 
Haven  v.  Brown,  7  Me.  421;  Meek  v. 
Ruffner,  2  Blackf.  (Ind.)  23;  Cutts  t'. 
Haskins,  11  Mass.  56;  i  Comyns's 
Dig.  74. 

A  Writ  of  Right  brought  by  a  number 
of  demandants  was  abated  by  the 
death  of  any  one  of  them,  and  the 
writ  abated  as  to  all  and  not  as  to  the 
deceased  alone.  Carter  v.  Carr,  Gil- 
mer (Va.)  145;  Drago  r.  Stead,  2  Rand. 
(Va.)  4^4;  Gaines  v.  Conn,  2  Dana 
(Ky.)  231. 

Death  pending  Publication. —  The 
death  of  one  of  several  plaintiffs,  be- 
fore the  service  of  process  on  the 
defendant  has  been  completed  by  the 
expiration  of  the  time  for  publication, 
abates  the  action,  w-here  the  rights  of 
the  deceased  plaintiff  do  not  survive  to 
the  decease,d;  in  such  a  case  it  is  useless 
to  continue  the  service  of  the  sum- 
mons until  the  successor  or  representa- 
tive of  the  deceased  plaintiff  has  been 
brought  in.  Paget  v.  Pease,  17  Civ. 
Pro.  Rep,  (N.  Y.  Supreme  Ct.)  234,  6 
N.  Y.  Supp.  386. 

Death  after  Verdict. — Under  Mis- 
souri Rev.  Stat.  1889,  §  2196,  which 
provide  that  "after  a  verdict  shall  be 
rendered  in  any  action,  if  either  party 
die  before  judgment  be  entered  tliere- 
on,  the  court  may,  within  one  term 
after  such  verdict,  enter  final  judgment 
in  the  name  of  the  original  parties," 
the  death  of  one  of  seyeral  parties  to  a 
motion  will  not  delay  the  action  for 
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there  be  two  or  more  plaintiffs  and  one  of  them  die,  if  the  cause 
of  action  survive  to  the  surviving  plaintiff  or  plaintiffs  the  writ  or 
action  does  not  thereby  abate',  but  such  death  being  suggested 
on  the  record,  the  action  may  proceed  as  the  suit  of  the  surviving 
plaintiff  or  plaintiffs  }  and  such  is  the  general  practice  in  the 
United  States.^ 

b.  Pending  Appeal  or  Writ  of  Error — piaintiifs  in  Error. — 
At  common  law  the  death  of  one  of  several  plaintiffs  in  error 
abated  the  writ  of  error,^  but  since  the  statute  of  8  &  9  Wm.  III., 
c.  II,  §  7,  which  has  been  held  to  apply  to  writs  of  error,  the  writ 
does  not  abate  if  the  cause  of  action  survives  ;*  and  this  statute 
expresses  the  general  practice  in  the  United  States.^ 

Appellants. — After  the  death  of  one  of  several  appellants,  on  the 
suggestion  of  the  death  the  appeal  may  be  continued  by  the 
survivors.® 

c.  Actions  of  Ejectment. — The  death  of  one  or  all  of  the 


more  than  one  term  after  the  verdict. 
State  V.  Stratton,  no  Mo.  426. 

Pending  Reference. — The  death  of  one 
of  several  plaintifts,  pending  a  reference, 
does  not  cause  a  revocation  of  the 
authorities  of  the  referees  when  a  sug- 
gestion of  such  death  is  entered  upon 
the  record.  Freeborn  v.  Denman,  8 
N.  J.  L.  ii6;  Moore  v.  Hamilton,  48 
Barb.  (N.  Y.)  120,  «^r»ierf  in  44  N. 
Y.  666. 

1.  Supra,  II.  2.  Haven  v.  Brown,  7 
Me.  421. 

2.  Supra,  II.  2,  Meek  v.  Ruflf- 
ner,  2  Blackf.  (Ind.)  23;  Cutts  v. 
Haskins,  11  Mass.  56;  Treat  v.  Dwinel, 
59  Me.  341;  Coggins  v.  Flythe,  114  N. 
Car.  274. 

Missouri. — On  the  death  of  one  of 
several  plaintiffs  it  is  error  to  proceed 
to  judgment  without  taking  the  statu- 
tory steps  to  bring  in  his  successors  in 
interest.  Gamble  v.  Daugherty,  71 
Mo.  599. 

Proceedings  to  Vacate  Assessments. 
— Proceedings  to  vacate  assessments 
are  special  proceedings,  and  abate  on 
the  death  of  the  petitioners.  Matter  of 
Roberts,  53  Hun  (N.  Y.)  338;  Matter 
of  Barney,  53  Hun  (N.  Y.)  4S0.  Supra, 
III.  I.  r. 

3.  Pennoir  v.  Brace,  i  Ld.  Raym. 
244,1  Salk.  319;  Spenser  v.  Rutland, 
Yelv.  208;  Read  &  Redman's  Case,  10 
Coke  135  ;  Howard  v.  Pitt,  i  Salk.  261  ; 
I  Comyns's  Dig.  73  ;  Hairston  7;. Woods, 
9  Leigh  (Va.)  308;  Gregg  v.  Bethea, 
6  Port.  (Ala.)  9. 

4.  Piggot  V.  Salisbury,  2  Mod.  115; 
Clarke  v.  Rippon,  i  B.  «Si  Aid.  586; 
Hairston  v.  Woods,  9  Leigh   (Va.)  308. 
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5.  Gregg  v.  Bethea,  6  Port.  (Ala.)  9; 
Martin  v.  Hill,  S  Ala.  43;  Maguire  v. 
Moore,  loS  Mo.  267;  McGregor  v. 
Comstock,  28  N.  Y.  237. 

Tennessee. — Where  one  of  several 
plaintiffs  in  error  has  died,  and  his 
death  has  been  suggested,  and  it  has 
also  been  suggested  that  he  has  no 
executor  or  administrator,  a  defendant 
may,  under  the  Act  of  1825,  c.  65,  §  3, 
elect  to  proceed  against  the  surviving 
plaintiff  in  error.  Banks  v.  Brown,  4 
Yerg.  (Tenn.)  198. 

Virginia. — A  writ  of  error  is  within 
the  provision  of  Rev.  Code,  c.  121,  §  38, 
to  the  effect  that  an  action  sliail  not 
abate  by  the  death  of  one  plaintiff 
where  the  action  survives  to  the  others, 
and  the  death  of  one  of  two  plaintiffs 
in  a  supersedeas  abates  the  cause  as  to 
him  alone,  which  may  proceed  in  the 
name  of  the  surviving  plaintiff  or  plain- 
tiffs. Hairston  f.  Woods,  9  Leigh  (Va.) 
308. 

Effect  on  Judgment  of  Final  Court. — 
Where  one  of  several  plaintiffs  in  error 
dies  and  the  proceedings  are  abated  as 
to  him,  the  judgment  against  him  in 
the  trial  court  is  not  merged  in  the 
judgment  of  affirmance  rendered  against 
his  coplaintiffs  in  error.  Martin  v. 
Hill,  8  Ala.  43. 

6.  Ferine  v.  Babcock,  6  Port.  (Ala.) 
391  ;  Camp  v.  Bennett,  16  Wend.  (N. 
Y.)  48;  Clay  V.  Gibson  (Ky.  1891),  17 
S.  W.  Rep.  220;  M'Kinney  v.  Carroll, 
12  Pet.  (U.  S.)  66;  Moses  v.  Wooster, 
115  U.  S.  285. 

.  Appeal  by  Husband  and  Wife. — An  ap- 
peal filed  by  the  husband  in  the  name 
of  himself  and  wife  for  the  recovery  of 
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lessors  of  the  plaintiff  in  an  action  of  ejectment  did  not,  at  com- 
mon law,  abate  the  action  ;  *  nor,  since  the  abolition  of  the  legal 
fiction,  is  the  action  abated  by  the  death  of  one  of  the  plaintiffs* 
d.  Actions  of  Trespass. — An  action  of  trespass  does  not 
abate  on  the  death  of  one  of  several  plaintiffs,  where  the  cause  of 
action  survives  ;*  and  it  is  not  necessary  that  the  representatives 
of  the  deceased  plaintiff  be  made  parties.* 

X   e.  Other  Actions  ex  Delicto. — The  same  rule  applies  to 
actions    of     trover,^      slander,^    libel,'    and    other    actions     ex 


her  property,  is  •  considered  as  the  ap- 
peal of  the  husband,  and  on  his  death 
before  a  decree  in  tlie  cause  the  wife 
may  proceed  in  the  suit  or  not  at  her 
election,  and  if  she  refuses  to  proceed 
she  will  not  be  liable  for  costs.  Dewall 
V.  Covenhoven,  5  Paige  (N.  Y.)  581. 

Louisiana. — Where  one  of  the  ap- 
pellants dies  pending  an  appeal,  and 
the  record  is  not  filed  on  the  return  day, 
nor  within  the  legal  delay,  the  appeal 
will  not  be  dismissed,  under  Act  of 
March  20,  1839,  §  19.  Winchester  v. 
Ory,  15  La.  104. 

New  York. — On  the  death  of  one  of 
several  appellants,  pending  an  appeal 
from  an  order  canceling  a  satisfaction 
of  a  judgment  against  them,  it  is  not 
necessary  to  substitute  the  legal  repre- 
sentatives of  the  deceased  in  order  to 
prosecute  the  appeal.  McGregor  v. 
Comstock,  28  N.  Y.  237. 

1.  Anonymous,  3  Salk.  319;  Coleman 
V.  Henderson,  3  111.  251;  Baker  v. 
Chastang,  18  Ala.  417;  Austin  v.  Jack- 
son, I  Wend.  (N.  Y.)  27;  Frier  x".  Jack- 
son, 8  Johns.  (N.  Y.)  495. 

2.  Doherty  v.  Matsell,  54  N.  Y. 
Super.  Ct.  17. 

Action  by  Husband  and  Wife. — The 
death  of  the  husband,  in  an  action  of 
ejectment  by  husband  and  wife  to  re- 
cover land  to  which  they  were  entitled 
in  right  of  the  wife,  does  not  abate  the 
action,  which  survives  to  the  wife  and 
on  her  death  to  her  heirs  and  devisees. 
King  V.  Little,  77  N.  Car.  13S. 

3.  Dyckman  v.  Allen,  2  How.  Pr. 
(N.Y.  Supreme  Ct.)  17. 

Trespass  Quare  Clausum  Fregit. — 
The  death  of  one  of  several  plaintiffs,  in 
an  action  of  trespass  quare  clausum 
fregit.  does  not  abate  the  action.  Haven 
V.  Brown,  7  Me.  421. 

Under  Massachusetts  Stat.  182S,  c. 
112,  which  provides  that  all  actions  for 
injuries  to  real  estate  which  now  abate 
by  the  death  of  the  parties  shall  sur- 
vive, an  action  of  trespass  ^?/«re  c/a?<- 


sum  fregit  does  not  abate  by  the  deatli 
of  one  coplaintiff.  Boynton  v.  Rees,  9 
Pick.  (Mass.)  528. 

Trespass  to  Try  Titles. — In  Boyleston 
V.  Cordes,  4  McCord  (8.  Car.)  144,  it 
was  held,  under  Act  of  1746,  providing 
that  "  if  there  be  two  or  more  plaintiffs 
or  defendants  and  one  or  more  of  them 
die,  if  the  cause  of  action  survive,  the 
action  shall  not  abate,"  that  the  death 
of  one  of  several  coplaintiffs  in  an  ac- 
tion of  trespass  to  try  title  did  not 
abate  the  action.  Syme  v.  Sanders,  2 
Strobh.  (S.  Car.)  332.  See  a  similar 
ruling  in  Watrous  v.  McGrew,  16  Tex. 
506. 

Obstruction  of  Right  of  Way. — Under 
Massachusetts  Rev.  Stat.,  c.  93,  §§  7, 
12,  providing  that  actions  of  trespass 
for  damages  to  real  estate  shall  survive, 
an  action  for  the  obstruction  of  a  right 
of  way  may  be  prosecuted  by  the  sur- 
vivor after  the  death  of  one  of  two 
plaintiffs.  Richardson  v.  Pond,  15  Gray 
(Mass.)  387. 

Trespass  by  Joint  Tenants. — An  ac- 
tion of  trespass  by  joint  tenants  at 
common  law  abated  on  the  death  of 
one  plaintiff.  Leigh  v.  Bargany,  Cro, 
Jac.  19. 

4.  Watrous  v.  McGrew,  16  Tex.  506. 

5.  Powell  V.  Glenn,  21   Ala.  458. 

The  objection  that  the  personal  rep- 
resentative of  the  deceased  plaintiff  is 
not  made  a  party  is  available  only  to 
reduce  the  recovery,  and  is  not  an  error 
which  can  be  raised  for  the  first  time  in 
an  appellate  court.  Powell  v.  Glenn,  21 
Ala.  458. 

6.  An  action  brour:^ht  by  the  mem- 
bers of  a  firm,  to  recover  damages  for 
slander  relating  to  credit  and  the  finan- 
cial condition  of  the  firm,  does  not 
abate  by  the  death  of  one  of  the  plain- 
tiffs. The  entire  cause  of  action  vests 
in  the  surviving  plaintiffs,  and  the 
action  may  be  continued  by  them. 
Shale  V.  Schantz,  35  Hun  (N.  Y.)  622. 

7.  The  death  of  one  of  the  plaintiffs 
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delicto}  and  such  actions  do  not  abate  when  the  cause  of  action 
survives. 

/.  Actions  to  Recover  Penalties. — An  action  to  recover  a 
penalty  does  not  abate  on  the  death  of  one  of  several  plaintiffs 
where  the  cause  of  action  survives.^ 

g.  Actions  by  Husband  and  Wife — Death  of  Husband. — At 
common  law,  an  action  by  a  husband  and  wife  abated  on  the 
death  of  the  husband,  as  they  were  but  one  person;*  but  under 
the  present  practice,  if  the  cause  of  action  survives  to  the  husband, 
the  action  does  not  abate.* 

Death  of  Wife. — Where  the  action  is  to  recover  a  demand  in  the 
right  of  the  wife,  it  abates  on  her  death,^  unless  the  husband  sues 


does  not  abate  an  action  for  a  libel  on 
d  firm  in  their  business  capacity'. 
Struthers  v.  Peacock,  3  W.  N.  C. 
(Pa.)  517. 

1.  The  death  of  one  plaintift,  in  an 
action  by  tenants  in  common  to  compel 
the  completion  of  a  purchase,  does  not 
abate  the  action,  which  maj  be  con- 
tinued by  the  surviving  plaintiffs  in 
their  own  name.  Webster  v.  Kings 
County  Trust  Co.,  145  N.  Y.  275. 

Flooding  of  Land — Massachusetts. — 
The  death  of  one  of  the  complainants, 
in  an  action  for  overflowing  land,  does 
not  abate  the  action,  which  may  be 
continued  by  the  survivors  under  Rev. 
Stat.,  c.  116,  §  43,  although  some  of  the 
complainants  were  tenants  in  common 
with  some  of  the  survivors.  Tyler  *. 
Mather,  9  Gray  (Mass.)  177;  Darling 
V.  Blackstone  Mfg.  Co.,  16  Gray 
(Mass.)  187. 

Forcible  Entry] — Missouri. —  An  ac- 
tion of  forcible  entry  in  detainer  does 
not  abate  by  the  death  of  one  of  sev- 
eral plaintiffs,  under  the  Missouri  stat- 
utes providing  that  an  action  shall 
not  abate  by  the  death  of  one  of  sev- 
eral plaintiffs  or  defendants  if  the  cause 
of  action  survives.  Carlisle  v.  Rawl- 
ings,  18  Mo.  i66. 

2.  Moses  V.  Wooster,  m;  U.  S.  285. 
But  under  the   U.   S.  Rev.   Stat.,    § 

956,  providing  that  on  the  death  of  one 
of  two  or  more  plaintiff's  or  defendants, 
if  the  cause  of  action  survives,  the  writ 
or  action  shall  not  abate,  but,  on  such 
death  being  suggested  on  the  record, 
the  action  shall  proceed  at  the  suit  of 
the  surviving  plaintiff  or  plaintiffs,  etc., 
and  under  section  1012,  providing  that 
appeals  to  the  Supreme  Court  shall  be 
subject  to  the  same  rules  as  prescribed 
by  law  in  cases  of  writs  of  error,  on 
the  death  of  one  plaintiff  on  appeal,  in 
5  Encyc.  PI.  &  Pr.— 52  81' 


a  suit  for  the  infringement  of  a  patent 
brought  by  a  partnership,  the  sur- 
vivors may,  after  notice  to  the  legal 
representatives,  and  their  failure  to 
appear,  move  that  the  action  be  abated 
as  to  the  deceased,  and  proceed  with 
their  suit  as  survivors.  Moses  v, 
Wooster,  115  U.  S.  285. 

Qui  Tarn  Action. — The  death  of  one 
of  two  joint  creditors,  in  a  qui  tarn  ac- 
tion to  recover  a  penaltj'  given  by  stat- 
ute against  fraudulent  conveyances, 
does  not  abate  the  action,  which  may 
be  continued  by  the  surviving  plain- 
tiff. Wright  V.  Eldred,  2  D.  Chip. 
(Vt.)  37. 

3.  I  Comyns's  Dig.  72. 

A  scire  facias  in  a  real  action  by  a 
husband  and  wife  abated  on  the  death 
of  the  husband,     i  Comyns's  Dig.  73. 

4.  Where  a  bill  has  been  filed  by  a 
man  and  his  wife  concerning  the  per- 
sonal property  of  the  wife,  the  death  of 
the  husband  pending  the  suit  does  not 
cause  abatement.  Wilkinson  x'. Charles- 
worth,  10  Beav.  324;  Vaughan  v.  Wil- 
son, 4  Hen.  &  M.  (Va.)  452.  But  if  the 
wife  die  afterwards,  the  action  cannot 
be  revived  by  the  husband's  adminis- 
trator. Vaughan  v.  Wilson,  4  Hen.  & 
M.  (Va.)  452. 

If  the  bill  be  brought  by  husband  and 
wife  for  a  demand  in  her  right  in  the 
nature  of  a  chose  in  action,  the  suit 
does  not  abate  on  the  death  of  the  hus- 
band.    Pary  v.  Juxon,  3  Ch.  Rep.  38. 

6.  Buck  V.  Goodrich,  33  Conn.  41; 
Ryder  v.  Robinson,  2  Me.  127  ;  Archer 
V.  Colly,  4  Hen.  &  M.  (Va.)  410;- 
Checchi  v.  Powell,  6  B.  &  C.  253,  13  E. 
C.  L.  163. 

Eeal   Action. — The   husband    cannot 
continue  a  real  action  in  order  to  obtain 
his  estate   by  the   curtesy.     Ryder  v, 
Robinson,  2  Me.  127. 
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for  his  own  personal  redress  as  well  as  that  of  his  wife.* 

h.  Actions  by  Partners. — As  a  general  rule,  an  action  by 
partners  does  not  abate  on  the  death  of  one  of  the  plaintiffs,  as 
the  cause  of  action  survives  to  the  surviving  partner  or  partners.* 
In  such  a  case,  on  the  suggestion  of  the  death  on  the  record,  the 
cause  may  be  continued  and  prosecuted  by  the  surviving  plaintiff 
or  plaintiffs.^ 

i.  Suits  in  Equity — (i)  Generally. — Where  there  are  two  or 
more  parties  plaintiff  to  a  suit  in  equity,  the  death  of  one  does 
not  abate  the  suit  where  his  interest  survives  to  the    others.* 


Slander  of  Wife. — In  a  suit  by  hus- 
band and  wife  for  the  slander  of  the 
wife,  if  the  judgment  is  arrested  and 
the  wife  dies  pending  a  writ  of  error, 
the  writ  abates.  Stroop  v.  Swarts,  12 
S.  &  R.  (Pa.)  76. 

Homestead  Right. — In  an  action  bj' 
husband  and  wife  for  a  homestead 
right,  the  death  of  the  wife  defeats  a 
recovery  by  the  husband,  as  a  home- 
stead right  is  not  a  joint  estate  with  a 
right  of  survorship.  Gee  v.  Moore,  14 
Cal.  472. 

Personal  Injuries  to  Wife. — An  action 
by  husband  and  wife  for  personal  in- 
juries to  the  wife  abates  on  her  death. 
Meese  v.  Fond  du  Lac,  48  Wis.  323. 

1.  Cregin  v.  Brooklyn  Crosstown 
R.  Co.,  83  N.  Y.  596,  where  it  was 
held  that  under  a  statute  providing 
that  actions  for  wrongs  done  to  the 
"property  rights  and  interests"  of 
another  shall  survive,  an  action  b}'  a 
husband,  for  injury  sustained  by  his 
wife  through  the  negligence  of  the  de- 
fendant company,  does  not  abate  on 
the  death  of  the  plaintiff.  The  wife's 
services  were  of  a  pecuniary  value  to 
the  husband,  and  a  wrong  by  which  he 
was  deprived  of  such  services  was  a 
wrong  done  to  his  "rights  and  inter- 
ests" within  the  meaning  of  the  stat- 
ute. 

2.  Davis  V.  Davis, 93  Ala.  173;  Todd 
V.  Young,  16  La.  Ann.  162  ;  Matney 
V.  Gregg  Bros.  Grain  Co.,  19  Mo. 
App.  107;  Tucker  v.  Providence,  etc., 
R.  Co.,  18  R.  I.  322 ;  Blackman  v. 
Green,  17  Tex.  322;  Anderson  i'.  Wallis, 
4  Y.  &  Coll.  336. 

Partners  Suing  as  Trustees. — The 
same  rule  applies  where  the  partners 
sue  as  trustees,  and  the  death  of  one 
of  them  does  not  abate  the  action. 
Tucker  v.  Providence,  etc.,  R.  Co.,  18 
R.  I.  322. 

But  in  Chapman  v.  Thomas,  i  Root 
(Conn.)  67,  it  was  held  that  an  action 


by  trustees  of  an  insolvent  debtor 
abated  upon  the  death  of  one  of  the 
plaintiffs. 

Death  of  Both  Partners. — Where  the 
plaintiffs,  who  were  partners,  both  died, 
the  action  does  not  abate,  but  the  per- 
sonal representatives  of  both  may  be 
made  parties  plaintiff.  Blackman  v. 
Green,  17  Tex.  322. 

Dissolution  of  Partnership  pending 
Suit. — Where,  in  an  action  to  fore- 
close a  mortgage  executed  to  secure  a 
debt  brought  by  partners,  the  partner- 
ship has  been  dissolved  pending  the 
action,  the  plaintiffs  agreeing  to  hold 
the  debt  as  tenants  in  common,  on  the 
subsequent  death  of  one  of  the  plaintiffs, 
his  personal  representative  should  be 
made  a  party  to  the  action,  as  the  part- 
nership had  ceased  prior  to  the  death 
and  consequently  the  deceased  plain- 
tifTs  right  did  not  survive  to  his  former 
partner.  Preston  -'.  Fitch  (Supreme 
Ct.),  19  N.  Y.  Supp.  849. 

3.  Davis  V.  Davis,  93  Ala.  173. 

4.  Fisher  v.  Rutherford,  i  Baldw. 
(U.  S.)  188 ;  Lachaise  v.  Libby,  13  Abb. 
Pr.  (N.  Y.  C.  PI.)  6,  21  How.  Pr.  (N. 
Y.)  362  ;  M'Dowl  V.  Charles,  6  Johns, 
Ch.  (N.  Y.)  132;  Fallowes  v.  William- 
son, II  Ves.  Jr.  310;  Wright  t'.  Dorset, 
3  Ch.  Rep.  66;  Wilson  v.  Wilson,  L. 
R.  9  Eq.  452. 

An  equitable  action  cannot  be  re- 
garded as  having  abated  by  reason  of 
the  death  of  one  of  the  plaintiffs,  when 
the  proper  parties  still  remain  before 
the  court.  If  the  cause  of  action  sur- 
vives to  the  remaining  plaintiffs,  so 
that  a  valid  decree  as  to  all  parts  of 
the  litigation  can  be  made  between  the 
existing  parties,  there  will  be  no  abate- 
ment as  to  them.  Thus,  pending  an 
action  brought  by  a  copartnership  as 
judgment  creditors  against  the  as- 
signee of  an  insolvent  debtor,  on  the 
death  of  one  of  the  plaintiffs  the  sur- 
vivors may  proceed  without  reviving. 
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The  suit,  however,  abates  as  to  the  deceased  plaintiff.* 

In  England  the  defendant  may,  on  motion,  obtain  an  order  that 

the  surviving  plaintiffs  revive  within  a  limited  time,  or  in  default 

that  the  bill  stand  dismissed  with  costs.^ 

(2)  Creditor's  Bills. — A  creditor's  bill  is  not  abated  by  the  death 

of  one  of  the  creditors  pending  the  suit,  and  no  bill  of  revivor  is 

necesssary.^ 
IV.  Death  of  Defendant — 1.  Death  of  Sole  Defendant — a.  In 

General. — At  common  law  the  death  of  the  defendant  abated 


Lachaise  v.  Libby,  13  Abb.  Pr.  (N  .Y. 
C.P1.)6. 

Suit  by  Joint  Tenants. — A  bill  by  joint 
tenants  is  not  abated  by  the  death  of 
one  of  them,  as  the  interest  survives. 
Fallowes  f.  Williamson,  11  Ves  Jr.  310. 

Tenants  in  Common. — But  where  the 
interest  is  that  of  tenants  in  common 
the  suit  abates.  Fallowes  v.  William- 
son, II  Ves.  310. 

Suit  by  Mortgagee  and  Legal  Claim- 
ants.— A  suit  brought  by  a  mortgagee 
and  another  who  claims  the  legal  es- 
tate, abates  upon  the  death  of  themort- 
gagee,  although  he  had  appointed 
executors  and  devised  the  mortgaged 
estate  to  them,  as  his  interest  does  not 
survive  to  his  coplaintiff.  Hall  v.  Clive, 
20  Beav.  575. 

Suit  by  Tenant  for  Life  and  Tenant  in 
Fee. — A  suit  by  two  persons,  one  claim- 
ing to  be  tenant  for  life  of  the  estate, 
and  the  other  to  be  tenant  in  fee  of 
one-third  of  the  entirety,  praj'ing  for 
an  injunction  against  the  cutting  of 
timber  on  the  estate,  does  not  abate 
upon  the  death  of  the  life  tenant.  The 
surviving  plaintiff  has'  a  sufficient  in- 
terest in  the  sUbject-matter  to  con- 
tinue the  suit.  Wilson  v.  Wilson,  L. 
R.  g  Eq.  452. 

Suit  by  Stockholders. — A  suit  by  sev- 
eral stockholders,  who  have  been  com- 
pelled to  pay  corporate  debts  for 
contribution  from  a  nonresident  stock- 
holder, abates  as  to  any  complainants 
who  may  have  died  pending  the  suit. 
Allen  f.  Fairbanks,  45  Fed.  Rep.  445. 

Death  Unnoticed  at  Decree. — Where 
one  of  several  coplaintiffs  was  dead  at 
the  date  of  the  decree,  the  suit  abates, 
although  such  fact  was  unknown  to  his 
solicitor  and  to  the  other  coplaintiffs. 
Smith  V.  Horsfall,  24  Beav.  331. 

Suit  by  Husband  and  Wife. — Under  a 
statute  providing  that  a  suit  in  equity 
shall  not  abate  on  the  death  of  one  of 
two  or  more  plaintiffs,  where  the  cause 
of  action  survives,  the  bill  filed   by  a 


husband  and  wife  for  a  demand  in  the 
right  of  the  wife  does  not  abate  by  the 
death  of  the  husband,  as  the  cause  of 
action  survives  to  the  wife.  M'Dowl 
V.  Charles,  6  Johns.  Ch.  (N.  Y.)  132. 

Maryland. — Under  Act  1820,  c.  161, 
§§  4,  5,  a  suit  in  equity  does  not  abate 
on  the  death  of  a  complainant.  Glenn  v. 
Smith,  17  Md.  260. 

1.  Howard  v.  Darien  Bank,  R.  M. 
Charlt.  (Ga.)  216;  Hall  v.  Clive,  20 
Beav.  575,  where  it  was  ordered  on  the 
motion  that  the  suit  might  be  carried 
on  against  the  executors  and  devisees 
of  the  deceased  plaintiff.  Williams  v. 
Llanelly  R.,  etc.,  Co.,  L.  R.  10  Eq. 
401. 

Where,  in  a  suit  for  specific  per- 
formance of  the  contract  of  sale,  one  of 
the  coplaintiftsdied  after  the  cause  had 
been  set  down  for  hearing,  an  order 
was  made  to  enable  the  surviving 
plaintiffs  as  if  the  successor  in  interest 
of  the  deceased  plaintiff  had  originally 
been  a  defendant. 

2.  Adamson  v.  Hall,  T.  &  R.  258; 
Chichester  v.  Hunter,  3  Beav.  491 ; 
Huntingtower  v.  Sherborn,  5  Beav. 
380;  Pearce  v.  .Wrigton,  24  Beav.  253; 
Norton  v.  White,  2  De  G.  M.  &  G. 
678. 

3.  See  article  Crkditors'  Bills. 
Fending  Appeal. — Where  a  creditor's 

bill  has  been  filed  to  subject  the  estate 
of  a  nonresident  to  the  payment  of 
debts,  an  appeal  by  one  of  the  creditors, 
because  of  the  disallowance  of  his 
claim  and  his  death  pending  such  ap- 
peal, will  not  disturb  the  decree  in 
favor  of  the  other  creditors,  but  such 
death  pending  the  suit  in  the  appellate 
court  operates  ov\\y  as  an  abatement  in 
respect  to  the  matters  appealed  from, 
and  can  work  no  injury  to  the  rights  of 
third  persons  acquired  under  a  judg- 
ment or  decree  of  the  inferior  court 
which  were  acquiesced  in  and  not  ap- 
pealed from.  Gilchrist  v.  Cannon,  i 
Coldw.  (Tenn.)  581. 
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the  action. 1  But  under  the  modern  practice,  where  the  action  is 
ex  contractu  it  survives  ;^  and  in  many  states  it  is  provided  by- 
statute  that  certain  actions  ex  delicto  shall  not  abate  on  the  death 
of  the  defendant.^ 


1.  Sufra,  II.  I,  At  common  law. 
Real    Action. — At    common  law,  the 

death  of  a  defendant  in  a  real  action 
abated  such  action,  on  the  ground  that 
on  the  occurrence  of  the  death  the 
right  descended  to  the  heir  and  a  new 
cause  of  action  sprung  up  which 
changed  the  condition  of  the  cause. 
Green  v.  Watkins,  6  Wheat.  (U.  S.) 
260;  Macker  v.  Thomas,  7  Wheat.  (U. 
S.)  530 ;  Hoffman  v.  St.  Clair  Circuit 
Judge,  40  Mich.  351;  Alley  v.  Hubbard, 
19  Pick.  (Mass.)  243. 

Spiritual  Court. — The  death  of  the 
defendant  in  a  spiritual  court  before 
issue  abated  the  suit,  i  Leo.  278 ;  i 
Comj-ns's  Dig.  74,  and  cases  cited. 

2.  Supra,  II.  3,  Dempsey  v.  Hertz- 
field,  30  Ga.  866;  Travis  v.  Tartt, 
8  Ala.  574 ;  Ex  p.  Ware,  48  Ala.  223 ; 
Hamblj  v.  Trott,  Cowp.  371;  Cham- 
berlain V.  Williamson,  2   M.  &  S.  415. 

The  rule  that  actions  ex  delicto  do 
not  survive  the  death  of  the  defendant 
applies  to  all  personal  wrongs,  whether 
they  arise  ex  contractu  or  ex  delicto. 
Hambly  v.  Trott,  Cowp.  371;  Cham- 
berlain  V.  Williamson,   2   M.  &  S.  415. 

New  York — Peculatio7i  Act. — An  ac- 
tion under  the  Peculation  Act  (Laws 
1875,  c.  49),  although  not  on  contract, 
affects  property  rights,  and  does  not 
abate  on  the  death  of  the  defendant. 
People  V.  Starkweather,  40  N.  Y. 
Super.  Ct.  453.  ., 

3.  See  infra,  the  various  classes  of 
actions. 

New  York. — Since  the  passage  of  section 
121  of  the  code  many  cases  have  held  that 
the  death  of  a  sole  defendant  produces 
an  abatement  of  an  action  predicated 
upon  the  wrongful  act  of  the  defend- 
ant, and  in  such  cases  leave  to  continue 
the  action  has  been  refused.  Putnam 
V.  Van  Buren,  7  How,  Pr.  (N.  Y.  Su- 
preme Ct.)  31;  Freeman  v.  Frank,  10 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  370; 
Mosely  v.  Mosely,  11  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  105;  Kissam  v.  Hamil- 
ton, 20  How.  Pr.  (N.  Y.  Supreme  Ct.) 
369,  cited  in  More  v.  Bennett,  65 
Barb.  (N.  Y.)  338. 

New  Hampshire  —  Foreclosure  Pro- 
ceedings.— Comp.  Stat.,  c.  198,  §  14,  pro- 
viding that  real  actions  shall  not  abate 
by  the  death  of  either  party,  constitute. 


in  suits  for  foreclosure,  an  exception  to 
the  common-law  rule  that  the  death  of 
a  sole  tenant  of  the  freehold  necessari- 
ly abates  a  writ  of  entry.  Pierce  v. 
Jaquith,  48  N.  H.  231. 

Defendant^  Insolverit. — Where  a  de- 
fendant dies  pending  an  action,  and  his 
estate  is  decreed  insolvent  by  the  judge 
of  probate,  the  Court  of  Common  Pleas 
has  no  authority  to  determine  the 
merits  of  the  action,  which  must  be  dis- 
continued. .  Clindenin  v.  Allen,  4  N. 
H.385;  Edes  V.  Durkee,  8  N.  H.  460; 
Parker  v.  Badger,  26  N.  H.  466.  But 
see  Laws  iS8i,'c.  34. 

Massachusetts. — Formerly  the  death 
of  a  sole  tenant  in  a  suit  of  right  abated 
the  suit.  Alley  v.  Hubbard,  19  Pick. 
(Mass.)  243. 

Missouri  —  Proceedings  aga  inst 
Stockholders. — A  proceeding  by  mo- 
tion to  subject  a  stockholder  to  execu- 
tion on  a  judgment  against  the  cor- 
poration for  the  unpaid  balance  of  his 
stock,  does  not  abate  on  the  death  of 
the  stockholder.  Marks  v.  Hardy,  86 
Mo.  232. 

Idaho  Revised  Laws,  §  140,  provide 
that,  "  if  any  action  be  pending  against 
the  testator  or  intestate  at  the  time  of 
his  death,  the  plaintiff  shall  present 
his  claim  to  the  executor  or  adminis- 
trator for  allowance  or  rejection,  and 
no  recovery  shall  be  had  in  the  action 
unless  proof  be  made  of  the  presenta- 
tion." This  statute  applies  to  actions 
in  which  the  United  States  is  a  party. 
U.  S.  V.  Haile}',  2  Idaho  26. 

Vermont — Audita  Querela. — Where 
the  defendant  dies  in  an  audita  querela 
to  recover  damages,  and  commission- 
ers are  appointed,  the  suit  should  be 
discontinued,  and  the  claim  be  pre- 
sented to  the  commissioners.  Warner 
V.  Crane,  16  Vt.  79. 

Office  of  Commissioner. — Com.  Stat., 
c.  52,  §§  16,  17,  provide  for  the  ap- 
pointment of  commissioners  as  a  spe- 
cial tribunal  for  the  trial  of  all  claims 
against  the  estate  of  a  deceased  party, 
and  declare  that  when  the  commission- 
ers shall  be  appointed  no  action  shall 
be  prosecuted  against  the  executor  or 
administrator,  and  all  actions  com- 
menced against  the  deceased  and  pend- 
ing  at   the   time  the  commissioner   is 
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b.  Before  Final  Judgment — (i)  Generally. — Where  a  de- 
fendant dies  after  being  served  with  process,  but  before  the  ex- 
piration of  his  time  to  answer,  the  action  abates.^  And  in  equity, 
where  a  defendant  has  been  served  with  a  copy  of  the  bill  but 
dies  without  having  appeared,  the  suit  abates.* 

Eight  to  Continue. — Where  a  statute  provides  that  the  action  shall 
not  abate  by  the  death  of  the  defendant,  the  right  to  continue 
the  action  is,  nevertheless,  confined  to  the  plaintiff  or  his  repre- 
sentatives,  unless  the  defendant  has  acquired  some  rights  in  the 
controversy.^ 

(2)  Before  Service  of  Summons. — Where  the  death  of  the  de- 
fendant occurs  before  the  service  of  the  summons  is  completed, 
the  court  has  acquired  no  jurisdiction,  and  the  action  abates,* 


appointed  shall  be  discontinued.  Under 
this  statute,  it  has  been  held  that  it  is 
not  the  death  of  the  party  but  the  ap- 
pointment of  the  commissioners  that 
ousts  the  County  Court  of  its  jurisdic- 
tion and  works  a  discontinuance.  Miller 
V.  Williams,  30  Vt.  386. 

Action  against  Administrator — North 
Carolina. — An  action  against  an  ad- 
ministrator for  a  distribution  abates  on 
the  death  of  the  administrator,  on  the 
ground  that  the  administrator  de  bonis 
non  cannot  be  made  a  party.  Merrill 
V.  Merrill,  92  N.  Car.  657. 

1.  Borsdorff  v.  Dayton,  17  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  36,  note. 

Louisiana  Prac.  Code,  art.  21,  pro- 
vides that  "action  shall  not  abate  by 
the  death  of  one  of  the  parties  after 
answer  filed,"  and  under  this  provision, 
when  the  plaintiff  dies  after  answer 
filed,  the  suit  may  be  revived  b^-  the 
appearance  of  the  legal  representatives, 
but  such  a  proceeding  is  not  a  new 
suit.  Woodman  v.  Richardson,  15  La. 
Ann.  508. 

Under  Prac.  Code,  art.  120,  provid- 
ing that,  "if  the  suit  has  already  been 
brought  against  the  deceased  and  he 
has  not  answered,  it  shall  not  be  in- 
terrupted, but  shall  be  continued 
against  the  heir  by  a  mere  citation  or 
notice  served  on  him  to  that  effect," 
and  also  providing  that  "it  shall  be 
continued  against  the  several  heirs  by 
citing  each  of  them  separately  as  if  there 
were  only  one,"  where  a  defendant 
has  died  before  having  answered,  all 
further  proceedings  must  be  conducted 
in  conformity  with  these  provisions. 
The  citation  or  equivalent  notice  al- 
lowing for  the  same  delays  as  in  the 
original  citation  is  necessary,  and  the 
fact  that  judgment  by  default  has  been 
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entered  against  the  defendant  is  im- 
material. Union  Nat.  Bank  v.  Chop- 
pin,  44  La.  Ann.  170, 

Indiana. — Under  the  Rev.  Stat.  32, 
§  21,  it  was  held  that  if  the  defendant 
dies  after  service  of  process  on  him,  the 
action  may  be  prosecuted  to  final  judg- 
ment againsthis administrator.  Lawson 
V.  Newcomb,  12  Ind.  439. 

2.  Hard}'  v.  Hull,  14  Sim.  21,  8  Jur. 
609;  Foster  v.  Foster,  16  Sim.  637,  13 
Jur.  399 ;  Bland  v.  Davison,  21  Beav. 
312  ;  Crowfoot  v,  Mander,  9  Sim.  396. 

3.  Livermore  v.  Bainbridge,  49  N. 
Y.  125. 

Thus,  where  the  defendant  had  in- 
terposed a  counterclaim,  and,issue  hav- 
ing been  joined,  the  cause  was  referred 
to  a  referee,  on  the  death  of  the  defend- 
ant it  was  held  that  he  had  acquired 
such  an  interest  in  the  action  as  to  en- 
title his  representatives  to  have  it  con- 
tinued. Livermore  v.  Bainbridge,  49 
N.  Y.  125. 

4.  Auerbach  v.  Maynard,  26  Minn. 
421,  where  the  defendant  died  after 
publication  of  summons,  but  before  the 
expiration  of  the  time  within  which  the 
publication  was  required  to  be  made. 

Service  on  Attorney. — Under  a  statute 
authorizing  service  of  citation  in  error 
upon  the  opposite  party  "or  his  attor- 
ney," service  upon  the  attorney  after 
the  death  of  the  defendant  is  invalid. 
Cisna  -•.  Beach,  15  Ohio  300. 

Vermont. — Statute  of  1791,  §  73,  "em- 
powering executors  and  administrators 
to  prosecute  and  defend  suits,  where 
none  of  the  parties  die  pending  the 
suit,"  has  been  held  not  to  include  cases 
where  a  party  dies  before  the  action  is 
entered  in  the  court;  and  where  a  sole 
defendant  dies  after  service  of  the  writ 
but  before  the  return  day,  the  action 
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unless  saved  by  statute.^ 

(3)  After  Verdict. — At  common  law,  the  death  of  the  defend- 
ant after  verdict  but  before  final  judgment  abated  the  action.^ 
But  by  statute  17  Car.  II.,  c.  8,  perpetuated  by  i  James  II.,  c. 
17,  which  states  the  general  law  in  this  country,  the  death  of  the  de- 
fendant between  verdict  and  judgment  does  not  abate  the  action.* 

Pending  Motion  for  New  Trial. — The  death  of  the  defendant  after 
verdict  and  pending  a  motion  for  a  new  trial  does  not  abate  the 
action  which  is  merged  in  the  verdict ;  and  in  such  a  case  the 
court  may  enter  a  judgment  nutic pro  tunc.'^ 

c.  After  Final  Judgment — (i)  Generally. — An  action  does 
not  abate  by  the  death  of  the  defendant  after  final  judgment 
when  judgment  has  been  rendered  for  the  plaintiff,  as  in  such  a  case 
the  claim  becomes  a  debt  for  which  the  defendant's  estate  is  liable.^ 


abates.     Hyde  v.  Leavitt,  2  Tyl.  (Vt.) 
170. 

1.  Montana. — Where  a  complaint  is 
filed  before  the  death  of  the  defendant 
the  action  survives  under  Code  Civil 
Procedure,  §  22,  although  the  sum- 
mons had  not  been  served.  Lavell  v. 
Frost,  16  Mont.  93. 

Maryland — The  return  of  the  sheriff 
that  the  defendant  is  dead  does  not 
necessarily  abate  the  suit,  but  his  rep- 
resentatives may  be  made  parties  by 
voluntary  appearance  or  otherwise, 
and  the  suit  may  proceed  against  him. 
Young  V.  Citizen's  Bank,  31  Md.  66. 

2.  I  Comvns's  Dig.  74. 

But  the  death  of  the  defendant  after 
interlocutory  judgment,  but  before  final 
judgment,  as  in  an  action  of  account, 
did  not  abate  the  action,  i  Leo.  263 ; 
3  Leo.  368. 

The  interlocutory  judgment  must 
have  been  actually  signed  before  the 
death  of  the  defendant.  Sibbett  v. 
Russel,  Cas.  temp.  Hardw.  183 ;  Wal- 
lop V.  Irwin,  i  Wils.  315. 

3.  Chase  v.  Hodges,  2  Pa.  St.  48; 
Beard  v.  Hall,  79  N.  Car.  506;  Dan- 
forth  t;.  D&nforth,  iii  111.  336;  Harris 
V.  Crenshaw,  3  Rand.  (Va.)  14. 

The  statute  of  i  James  II.,  c.  17, 
provided  that  if  either  party  die  be- 
tween verdict  and  judgment,  the  death 
should  not  be  alleged  for  error  where 
judgment  was  entered  within  two 
terms  after  verdict.  Chase  v.  Hodges, 
2  Pa.  St.  48. 

North  Carolina. — It  is  not  necessary 
to  make  the  personal  representative  or 
heirs  of  the  deceased  defendant  parties 
to  the  action.  Beard  v.  Hall,  79  N. 
Car.  506. 

Virginia.— On  the  death   of  the  de- 
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fendant  after  verdict  the  plaintiff  has  a 
right  to  a  scire  facias  against  his  per- 
sonal representatives,  but  not  against 
his  heir  or  devisee,  and  the  personal 
representative  may  appeal  from  the 
judgment.  Harris  v.  Crenshaw,  3 
Rand.  (Va.)  14, 

Conditional  Verdict. — A  conditional 
verdict  found  referring  to  a  case 
agreed  to  be  stated,  does  not  come 
within  the  provision  of  a  statute  de- 
claring that  the  death  of  either  party 
between  verdict  and  judgment  does 
not  abate  the  action ;  and  in  such  a 
case,  upon  the  death  of  the  defendant 
before  the  facts  are  agreed,  the  action 
abates.  Hooe  v.  Pierce,  i  Wash. 
(Va.)  212. 

Interlocutory  Judgment. —  An  inter- 
locutory judgment  has  the  same  effect 
as  a  verdict,  and  the  death  of  the -de- 
fendant after  interlocutory  judgment 
does  not  abate  the  action.  Kincaid  v. 
Blake,  i  Bailey  (S.  Car.)  20. 

4.  Collins  V.  Prentice,  15  Conn.  423; 
Hilker  v.  Kelley,  130  Ind.  3^6;  Dial  v. 
Holter,  6  Ohio  St.  228;  Bull  v.  Price, 
5  M.  &  P.  10,  7  Bing.  237,  20  E.  C. 
L.  115. 

Thus,  where  a  verdict  had  been  ren- 
dered for  the  plaintiff,  and  the  defend- 
ant died  pending  a  motion  by  him  for 
a  new  trial,  which  motion  was  dis- 
missed, the  court  may  enter  judgment 
nunc  pro  tunc  as  of  a  time  prior  to  the 
death  of  the  defendant,  and  that  al- 
though the  plaintiff  had  taken  no  steps 
before  the  filing  of  the  motion  for  a 
new  trial  to  obtain  a  final  judgment. 
Hilker  v.  Kelley,  130  Ind.  356.  See 
also  article  Judgments. 

5.  Remmler  v.  Shenuit,  15  Mo.  App. 
192 ;  Harteaux  v.  Eastman,  6  Wis.  410; 
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Effect  on  Execution.  — And  on  the  death  of  the  defendant  after 
judgment,  it  is  not  necessary,  in  general,  to  revive  against  the 
heirs  or  personal  representatives  before  issuing  execution. ^ 

(2)  Pending  Appeal  or  Writ  of  Error. — At  common  law,  a  writ 
of  error  did  not  abate  upon  the  death  of  the  defendant  in  error  ;* 
and  now  a  writ  of  error  in  no  case  abates  by  the  death  of  the 
defendant  in  error,. whether  before  or  after  errors  assigned.* 


Hays  V.  Thomae,  56  N.  Y.  521.  See 
also  Woehrlin  v.  SchafFer,  17  Mo. 
App.  442. 

In  Vermont,  if  the  plaintiff  obtained 
a  final  judgment  against  his  debtor 
during  the  lifetime  of  tlie  latter,  his 
lien  by  attachment  is  preserved,  al- 
though the  debtor  dies  before  the  taking 
out  or  levy  of  the  execution  upon  the 
property  attached.  Miller  v.  Wil- 
liams, 30  Vt.  386. 

But  an  action  in  a  case  of  open  dam- 
ages is  considered  as  still  pending  after 
the  entry  of  a  default,  until  the  assess- 
ment of  damages,  and  if  the  defendant 
dies  before  such  assessment,  and  com- 
missioners are  appointed,  the  action 
will  be  subject  to  a  discontinuance 
under  the  provisions  of  Gen.  Stat.,  c. 
58,  §  16.  Sheldon  v.  Sheldon,  37  Vt. 
152. 

Judgment  by  Default. — In  North 
Carolina,  the  death  of  the  defendant 
after  judgment  by  default  and  before 
the  execution  of  a  writ  of  inquiry 
thereon  abates  the  action ;  and  where 
such  a  writ  is  executed  subsequent 
to  the  death,  and  final  judgment  is 
rendered  thereon  in  favor  of  the  plain- 
tiff, such  judgment  is  erroneous  and 
will  be  set  aside.  Colson  v.  Wade,  i 
Murph.  (N.  Car.)  43;  Aycock  v. 
Harrison,   71   N.  Car.  432. 

Pending  Motion  for  New  Trial. — The 
death  of  the  defendant  after  judgment 
and  pending  a  motion  for  a  new  trial 
does  not  abate  the  action.  Such  a 
motion  is  a  mere  incident  to  the  suit, 
and  is  not  a  separate  action  such  as 
would  abate  by  the  death  of  the  mover. 
Such  a  motion  merely  has  the  effect 
of  suspending  the  judgment  until  the 
motion  is  disposed  of.  Turner  f. 
Booker,  2  Dana  (Ky.)  334. 

1.  Harteaux  v.  Eastman,  6  Wis.  410; 
Hanson  v.  Barnes,  3  Gill  &  J.  (Md.) 
359;  Hays  V.  Thomae,  56  N.  Y,  521. 
See  also  Bigelow  v.  Renker,  25  Ohio 
St.  542. 

In  Ransom  v.  Williams,  2  Wall.  (U. 
S.)  313,  where  a  defendant  died  after 
judgment,    and    execution    was   subse- 

8: 


quently  issued  without  the  required 
notice,  on  the  revival  of  the  judgment 
by  scire  facias  it  was  held  thatthe  exet 
cution  was  a  nullity,  and  that  all  pro- 
ceedings thereon  were  void ;  but  a 
doubt  was  expressed  whether  an  exe- 
cution would  not  be  good  if  it  were 
tested  before  the  death  occurred. 

Death  after  Levy  but  before  Sale. — 
Real  estate  levied  on  during  the  life  of 
the  defendant  may  be  sold  after  his 
death  without  making  his  heirs  or  per- 
sonal representatives  parties  to  the 
action.    Bigelow  x>.  Renker,  25  Ohio  St. 

542. 
Fending  Supplementary  Proceedings. 

— The  death  of  a  judgment  debtor  pend- 
ing a  supplementary  proceeding  on  an 
order  for  the  examination  of  persons 
alleged  to  be  indebted  to  him,  where  it 
appears  that  the  debtor  was  dead  at  the 
time  the  order  was  made,  abates  the 
action.  Such  a  proceeding  is  not  an- 
cillary to  the  execution,  as  would  be 
the  case  had  the  object  been  to  obtain 
a  disclosure  of  property  liable  to  exe- 
cution, but  is  merely  supplementary 
thereto,  in  order  to  obtain  relief  which 
the  execution  itself  could  not  give. 
Hasewell  v.  Penman,  2  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  230. 

2.  Bromley  v.  Littleton,  Yelv.  113; 
Huxley  v.  Harrison,  2  Bulst.  231; 
Wicket  V.  Creamer,  i  Salk.  264;  Fowles 
V.  Bridges,  i  Show.  186;  Bowes  7'. 
Powlett,  Moore  701. 

If  the  death  happen  before  errors  as- 
signed, and  the  plaintiff  would  not  as- 
sign errors,  the  personal  representa- 
tive of  the  defendant  in  error  might 
have  had  a  scire  facias  quare  execu- 
tionem  non  in  order  to  compel  an  as- 
signment of  errors ;  if  the  death  hap- 
pened after  errors  assigned,  the  action 
proceeded  as  if  the  defendant  in  error 
were  living  until  judgment  Avas  affirmed, 
and  then  it  might  be  revived  by  scire 
facias.     Prior  v.  Kiso,  96  Mo.  303. 

3.  Pope  V.  Welsh,  18  Ala.  631  ;  Cox 
V.  Whitfield,  iS  Ala.  738;  Phelan  v. 
Tyler,  64  Cal.  So;  Hahn  v.  Behrman, 
73  Ind.  120;   Carroll   v.   Bowie,  7  Gill 
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Effect  of  Keversal  of  Judgment. — Should  the  judgment  of  the  court 
below  be  reversed  upon  appeal,  after  the  death  of  the  defendant, 
the  action  abates  as  though  no  judgment  had  been  obtained, 
where  the  cause  of  action  does  not  survive.^  But  if  the  writ  of 
error  is  abated  or  dismissed,  the  judgment  below  is  left  unimpaired 
and  in  full  force.^ 

Equity  Practice. — The  death  of  the  defendant  pending  an  appeal 
from  a  decree  does  not  abate  the  suit,  although  founded  on  a  tort, 
as  the  liability  has  become  fixed  by  the  decree.^ 


(Md.)  34;  Schuschard  v.  Reimer,  i 
Daly  (N.  Y.)  459;  Spurk  v.  Van- 
gundj,  3  Ohio  307;  Akers  v.  Akers,  16 
Lea  (Tenn,)  7 ;  Reid  t'.  Strider,  7 
Gratt.  (Va.)  76,  54  Am.  Dec.  120. 

Green  v.  Watkins,  6  Wheat.  (U.  S.) 
260.  In  this  case,  Story,  J.,  said  :  "  In 
no  case  does  a  writ  of  error  in  per- 
sonal actions  abate  by  the  death  of  the 
defendant  in  error,  whether  it  happen 
before  or  after  errors  assigned.  If  it 
happen  before,  and  the  plaintiff  will 
not  assign  errors,  the  representatives  of 
the  defendant  may  have  a  scire  facias 
qiiare  cxecutio  non,  in  order  to  compel 
him  ;  if  it  happen  after,  they  must  pro- 
ceed as  if  the  defendants  were  living, 
till  judgment  be  affirmed,  and  then  re- 
vive by  scire  facias.  And  the  plaintiff, 
in  order  to  compel  the  representatives 
of  the  defendant  in  error  to  join  in 
error,  may  sue  out  a  scire  facias  ad 
aiidiendiim  errores.  either  generally, 
or  naming  them.  Such  is  the  doctrine 
of  approved  authorities.  It  is  clear, 
therefore,  that  at  common  law,  in  these 
cases,  a  writ  of  error  does  not  neces- 
sarily abate,  and  that  the  personal  rep- 
resentatives may  not  only  be  admitted 
voluntarily  to.  become  parties,  but  a 
scire  facias  may  issue  to  require  them 
to  become  parties.  And  such  has  been 
the  practice  hitherto  adopted  in  this 
court  in  all  personal  actions,  whether 
there  has  been  an  assignment  of  errors 
or  not ;  for,  a  specific  assignment  of 
errors  has  never  been  insisted  on  here, 
as  a  preliminary  to  the  argument,  or 
decision  of  the  cause." 

In  Ohio,  as  soon  as  an  appeal  bond  is 
given  in  compliance  with  the  notice  of 
appeal,  verdict  and  judgment  are  va- 
cated, and  the  case  is  regarded  as 
transferred  to  the  appellate  court  for 
retrial,  and  the  death  of  the  defendant 
abates  the  action  as  if  the  death  oc- 
curred before  verdict  and  judgment 
below.    Long  z\  Hitchcock,  3  Ohio  274. 

Habeas    Corpus    Proceedings.  —  The 


death  of  the  respondent  pending  an 
appeal  by  a  petitioner  under  a  habeas 
corpus  proceeding  to  obtain  the  pos- 
session of  children,  abatejs  the  proceed- 
ings. On  the  death  of  the  respondent, 
any  further  action  is  beyond  the  juris- 
diction of  the  court,  and  in  the  absence 
of  a  statute,  proceedings  cannot  be 
sustained  against  the  executor  or  ad- 
ministrator. Brown  v.  Rainor,  108  N. 
Car.  204. 

Death  before  Suhmlsslon. — In  Hahn 
V.  Behrman,  73  Ind.  120,  on  the  death 
of  the  appellee  after  appeal  but  before 
submission,  the  appellate  court  admit- 
ted the  substitution  of  his  executor  and 
affirmed  judgment  in  his  favor. 

1.  Pope  V.  Welsh,  18  Ala.  631  ;  Com- 
stock  V.  Dodge,  43  How.  Pr.  (N.  Y. 
Ct.  App.)  97;  Akers  v.  Akers,  16  Lea 
(Tenn.)  7. 

2.  Akers  v.  Akers,  16  Lea  (Tenn.)  7. 

3.  In  re  St.  Albans  First  Nat.  Bank, 
49  Fed.  Rep.  120. 

Substitution  of  Administrator. — Upon 
the  death  of  a  defendant  pending  an 
appeal,  the  substitution  of  his  adminis- 
trator cannot  be  made  on  motion  of 
the  adverse  party,  but  only  by  the  vol- 
untary appearance  and  consent  of  the 
administrator.  Jeffries  v.  Flint,  55 
Mo.  29  ;   Harkness  v.  Austin,  36  Mo.  47. 

Failure  of  Appellant  to  Appear. — On 
the  death  of  the  appellee  and  the  sug- 
gestion of  his  death  by  his  counsel,  the 
appeal  was  dismissed  on  motion  by 
his  administrator,  when  there  had  been 
no  appearance  on  the  part  of  the  ap- 
pellant. Hook  V.  Linton,  10  Pet.  (U. 
S.)  107. 

Divorce  Proceedings. — Where  a  de- 
cree of  divorce  has  been  rendered  and 
an  appeal  taken  therefrom,  the  death 
of  the  defendant  will  not  prevent  judg- 
ment on  such  appeal  from  being  ren- 
dered. The  final  decree  of  the  appel- 
late court  would  have  the  effect  either 
of  reversing  or  affirming  the  original 
decree,  and  is  not  a  separate  decree  such 
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d.  Actions  of  Ejectment.— At  common  law,  the  death  of  a 
sole  defendant  in  an  action  of  ejectment  abated  the  action. ^  In 
some  states  the  common-law  rule  still  prevails,  while  in  others 
it  is  provided  by  statute  that  the  action  shall  not  abate.^ 


that  the  death  of  a  party  to  the  first  de- 
cree would  abate  the  suit.  And  where 
one  of  the  parties  dies  after  the  appeal  has 
been  submitted,  but  before  it  has  been 
decided,  the  court  does  not  lose  juris- 
diction, but  may  enter  a  decree  as  of 
the  day  of  the  submission.  "  While 
both  parties  live,  a  writ  of  error  lies  to 
reverse  an  erroneous  decree  of  divorce, 
the  effect  of  which  is  to  restore  both 
parties  to  their  former  status  of  hus- 
band and  wife,  in  law,  and  after  the 
death  of  one  it  ought  to  lie  in  favor  of 
the  other  party,  not  for  the  same  pur- 
pose, but  to  restore  the  survivor  to  his 
or  her  rights  of  property  divested 
erroneously  bj'  the  decree."  Dickey,  J., 
in  Danforth  v.  Danforth,  iii  111.  236. 

Death  before  Transmission  of  Record. 
— Where,  in  an  appeal  from  a  decree 
granting  a  divorce,  the  defendant  died 
after  the  appeal  was  entered  but  before 
the  transcript  of  the  record  was  fi:led 
in  the  appellate  court,  on  the  sugges- 
tion of  the  death  of  the  defendant  the 
suit  abated.  Thomas  v.  Thomas,  57 
Md.  504. 

The  appellant,  however,  is  not  with- 
out remedy,  as  the  court  has  power  to 
issue  the  proper  process  against  the 
executor,  devisees,  and  other  persons 
interested,  making  them  parties  to  the 
cause,  to  the  end  that  the  appeal  might 
be  prosecuted  against  them,  and  af- 
fording them  an  opportunity  to  appear 
and  defend  the  same.  Thomas  v. 
Thomas,  57  Md.  504. 

Administrator's  Accounts. — Where  an 
appeal  is  taken  from  the  allowance  of 
the  administrator's  account,  and  pend- 
ing the  appeal  the  administrator  dies, 
the  administrator  of  the  administrator 
cannot  be  cited  to  appear  before  the 
court  where  the  appeal  was  pending,  in 
order  to  settle  such  account ;  for  by  the 
death  of  the  first  administrator  all  pro- 
ceedings which  were  not  perfected  by 
the  decree  are  vacated.  Wentworth  v. 
Wentworth,-  12  Vt.  244. 

1.  2  Tidd's  Pr.  1249. 

But  where  a  writ  of  possession  had 
been  tested  before  the  death  occurred, 
the  action  did  not  abate.  Doe  v.  Roe, 
4  Burr.  1970. 

2.  See   the   statutes     of  the   various 


states.  The  statutes  of  the  following 
states  have  been  construed. 

Illinois. — By  statute  in  Illinois,  the 
action  of  ejectment  does  not  abate  by 
the  death  of  the  sole  defendant  after 
service  and  before  plea.  Guver  v. 
Wookey,  18  111.  536. 

Michigan. — Death  of  the  defendant 
in  an  action  of  ejectment  abates  the 
action  according  to  the  rule  of  the  com- 
mon law.  Hoffman  v.  St.  Clair  Circuit 
Judge,  40  Mich.  351. 

New  York. — A  statutory  action  to  re- 
cover the  possession  of  land,  similar  to 
the  action  of  ejectment,  abates  upon 
the  death  of  the  defendant,  and  cannot 
be  continued  against  his  successors  in 
interest.  Putnam  v.  Van  Buren,  7 
How.  Pr.  (N.  Y.  Supreme  Ct.)  '31 ; 
Moseley  v.  Albany  Northern  R.  Co., 
14  How.  Pr.  (N.  Y.   Supreme   Ct.)  71. 

The  provision  of  2  Rev.  Stat.  308, 
§  32,  that  an  action  of  ejectment  will 
not  abate  by  the  death  of  the  plaintiff 
or  of  one  of  several  defendants,  does 
not  apply  in  the  case  of  the  death  of  a 
sole  defendant.  .Kissam  -'.  Hamilton, 
20  How.  Pr.  (N.  Y.  Supreme  Ct.) 
369;  Moseley -y.  Moseley,  11  Abb.iPr. 
.(N.  Y.  Supreme  Ct.)  105. 

North  Carolina. — Under  the  early 
practice,  where  a  defendant  in  eject- 
ment died,  the  action  abated  and 
could  not  be  revived  by  scire  facias 
against  the  heirs.  Anonymous,  i 
Hayw.  (N.  Car.)  163.  But  this  was 
altered  by  Act  1799,  c.  532. 

Pennsylvania. — Under  Act  Feb.  24, 
1834,  providing  that  executors  and  ad- 
ministrators shall  have  power  to  prose- 
cute all  personal  actions  which  the 
deceased  might  have  prosecuted,  ex- 
cept actions  for  slander  and  libel  and 
wrongs  done  to  the  person,  an  action 
of  ejectment  does  not  abate  by  the 
death  of  the  defendant.  Arundel  t'. 
Springer,  71  Pa.  St.  398. 

Wisconsin. — As  at  common  law,  an 
action  of  ejectment  abates  on  the  death 
of  the  sole  defendant,  as  such  an  action 
is  not  within  the  provisions  of  the  statute 
regarding  the  survival  of  actions,  pro- 
viding that,  "in  addition  to  the  actions 
which  survive  at  common  law,  *  *  * 
actions  for   the   recovery   of  personal 
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A  claim  for  mesne  profits  in  an  action  of  ejectment,  and  a  claim 
for  the  value  of  improvements  as  a  set-off  thereto,  are  merely  an 
incident  to  the  main  action,  and  will  not  cause  the  action  to  sur- 
vive after  the  death  of  the  defendant.^ 

Death  after  Verdict. — But  the  action  does  not  abate  by  the  death  of 
the  defendant  after  verdict  ;*  and  where  judgment  on  the  verdict 
has  been  prevented  by  the  action  of  the  opposing  party,  a  delay 
of  more  than  the  prescribed  time  will  not  prevent  the  entry  of 
judgment  nunc  pro  tunc? 

e.  Actions  of  Replevin. — In  the  absence  of  a  statutory  pro- 
vision  to  the  contrary,  an  action  of  replevin  abates  on  the  death 
of  a  sole  defendant  ;*  but,  as  in  the  case  of  actions  of  ejectment, 
the  common-law  rule  has  been  changed  by  statute  in  many  states, 
where  it  is  provided  that  the  action  shall  not  abate.^ 


property  or  the  unlawful  conversion 
thereof,  *  *  *  and  actions  for  dam- 
ages done  to  real  or  personal  estate," 
shall  survive.  Farrall  v.  Shea,  66  Wis. 
561. 

Death  Pending  Appeal —  Virginia. — 
The  death  of  the  defendant  in  an  action 
of  ejectment  pending  an  appeal  by  the 
plaintiiT  from  a  judgment  rendered  for 
the  defendant  abates  the  action,  and 
the  appellant  cannot  sue  out  a  scire 
facias  against  the  heirs.  Tomkies  v. 
Walters,  6  Call  (Va.)  44. 

1.  Farrall  v.  Shea,  66  Wis.  561. 

2.  Diefendorf  v.  House,  9  How.  Pr. 
(N.  Y.  Supreme  Ct.)  243. 

3.  Diefendorf  v.  House,  9  How.  Pr. 
(N.  Y.  Supreme  Ct.)  243. 

Where  the  entry  of  judgment  on  the 
verdict  was  prevented  by  steps  taken 
by  the  opposing  party  to  obtain  a  new 
trial,  although  the  delay  is  caused  by 
laches,  the  court  should  not  interfere 
where  such  a  delay  was  the  result  of  a 
mutual  understanding.  Diefendorf  v. 
House,  9  How.  Pr.  (N.  Y.  Supreme 
Ct. )  243.     See  article  Judgments. 

4.  Hopkins  v.  Adams,  5  Abb.  Pr. 
(N.  Y.  Super.  Cf.)  351;  Webber  v. 
Underbill,  19  Wend.  (N.  Y.)  447;  Pot- 
ter V.  Van  Vranken,  36  N.  Y.  619; 
Merritt  v.  Lumbert,  8  Me.  128;  Mellen 
V.  Baldwin,  4  Mass.  480;  Warren  v. 
Warren,  3  Mass.  321. 

5.  Consult  the  statutes  of  the  various 
states.  Some  of  these  statutes  have 
been  construed  as  noted  in  the  follow- 
ing cases. 

Dakota. — Under  the  statutory  pro- 
visions that  an  action  shall  not  abate 
by  the  death  of  a  party  if  the  cause  of 
action  survives,  where  the  defendant  in 
replevin  alleged  that  he  was  the  owner 


of  the  property  replevied,  and  that  he 
had  been  damaged  to  a  certain  sum  by 
its  delivery  to  the  plaintiff,  upon  the 
death  of  the  defendant  the  action  stated 
in  his  counterclaim  survives  to  his  rep- 
resentatives. O'Neill  V.  Murry,  6  Da- 
kota 107. 

Illinois. — Rev.  Stat.,  c.  3,  §  123,  which 
provides  that  an  action  of  replevin  shall 
survive,  applies  in  the  case  of  the 
death  of  the  defendant  as  well  as  that 
of  the  plaintiff.  McCrory  v.  Hamilton, 
39  111.  App.  490. 

Missouri. — An  action  of  replevin  does 
not  abate  by  the  death  of  the  defend- 
ant, and  on  suggestion  of  the  death  it 
may  be  revived  by  scire  facias.  Doer- 
ing  V.  Kenamore,  36  Mo.  App.  147. 

New  York. —  Under  the  early  practice, 
the  death  of  a  sole  defendant  in  an  ac- 
tion of  replevin  abated  the  action  ;  the 
court  holding  that  the  statute  author- 
izing a  writ  of  scire  facias  for  the  re- 
vival of  actions  extended  only  to  cases 
then, known  to  the  law,  and  did  not 
warrant  the  revival  of  an  action  of 
replevin  by  that  means.  Webber  v. 
Underbill,  19  Wend.  (N.  Y.)  447.  And 
in  Hopkins  xk  Adams,  15  Abb.  Pr. 
(N.  Y.  Super.  Ct.)  351  ;  Potter  v.  Van 
Vranken,  36  N.  Y.  619;  and  Lahey  v. 
Brady,  i  Daly  (N.  Y.)  443,  it  was 
held  that  an  action  of  replevin  sur- 
vives the  death  of  the  plaintiff,  but  not 
that  of  the  defendant.  The  principle 
to  be  deduced  from  these  decisions,  says 
the  court,  in  Heinmuller  v.  Gray,  13 
Abb.  Pr.  N.-S.  (N.  Y.  Super.  Ct.)  302, 
is  that,  inasmuch  as  the  effect  of  a 
judgment  in  favor  of  the  plaintiff  in 
replevin  is  to  bi"nd  the  defendant  person- 
ally for  redelivery  of  the  property,  no 
action   founded  on  the  defendant's  tor- 
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/.  Actions  of  Trover. — In  the  absence  of  statute,  an  action 
of  trover  abates  upon  the  death  of  the  defendant.* 

g.  Actions  of  Debt.— Where,  by  statute,  it  is  provided  that  an 
action  shall  not  abate  if  the  cause  of  action  survives,  the  action  of 
debt  does  not  abate  by  the  death  of  a  sole  defendant.* 

k.  Actions  for  Personal  Injuries. — As  in  other  personal 
actions,  an  action  for  personal  injuries  abates  on  the  death  of  a 
sole  defendant,  unless  otherwise  provided  by  statute.*  The  sur- 
vivability  of  such  actions  depends  on  the  character  of  the  action, 
and  not  on  the  character  of  the  damagfes  claimed.*     But  where 


tious  detention  can  be  continued  after 
the  death  of  such  defendant,  against  his 
personal  representatives.  To  be  liable 
in  that  form  of  action  the  tortious  de- 
tention must  be  the  result  of  the  per- 
sonal acts  of  the  representatives. 

Where  a  verdict  has  been  rendered 
for  the  defendant,  but  a  new  trial  or- 
dered, the  death  of  the  defendant  after 
such  order  and  previous  to  the  next 
circuit  abates  the  action.  Webber  v. 
Underbill,  19  Wend.  (N.  Y.)  447.  But 
where,  after  the  death  of  the  defendant, 
his  administrator  had  been  substituted 
in  his  place,  and  the  parties  had  volun- 
tarily appeared  and  proceeded  to  trial, 
it  was  held  to  be  too  late  for  the  plain- 
tiff to  discontinue  the  action  on  the 
ground  that  it  abated  on  the  death  of 
the  defendant.  Roberts  v.  Marsen,  23 
Hun  (N.  Y.)486. 

It  seems,  however,  that  under  Code  of 
Pro.,  §  755  (Code  of  Civ.  Pro.,  §  1736), 
an  action  of  replevin  does  not  abate 
upon  the  death  of  a  sole  defendant. 
Roberts  v.  Marsen,  23  Hun  (N.  Y.) 
486. 

1.  Barnard  t;.  Harrington,  3  Mass. 
228. 

In  Massachusetts,  under  Act  178S,  c. 
47,  §  3,  a  writ  of  review  in  an  action  of 
trover  did  not  abate  by  the  death  of  the 
original  defendant.  Otis  v.  Bixby,  9 
Mass.  520. 

In  Pennsylvania,  if  the  defendant  in 
an  action  of  trover  dies  pending  a  suit, 
the  action  abates  under  Act  of  April 
13,  1791.  Hench  v.  Metzer,  6  S.  &  R. 
(Pa.)  272.     But  see  Act  of  1S34. 

2.  Neal  v.  Haygood,  i  Ga.  514. 

In  Texas,  the  death  of  the  defendant 
merely  suspends  the  action  until  his 
representative  is  made  a  party.  And 
when  this  is  done,  the  action  proceeds 
not  as  an  action  dated  from  its  revival 
against  his  representatives,  but  as  an 
action  pending  from  the  date  of  its 
original  institution  against  his  intestate. 


McCampbell    v.    Henderson,   50   Tex. 
601. 

Action  on  a  Note. — In  South  Caro- 
lina, an  action  brought  on  a  note  abates 
on  the  death  of  a  sole  defendant.  And 
in  such  a  case  it  is  improper  to  order  a 
nonsuit,  but  the  cause  should  be  or- 
dered abated.  Alexander  v.  Davidson, 
2  McMull.  (S.  Car.)  49. 

3.  Davis  V.  Morgan,  97  Mo.  79, 
where  death  occurred  pending  an 
appeal. 

Death  by  Wrongful  Act. — The  com- 
mon-law rule,  that  actions  for  injuries 
to  the  person  abate  on  the  death  of  the 
wrongdoer,  is  applicable  to  actions 
for  death  by  wrongful  act.  Norton  v. 
Wiswall,  14  How.  Pr.  (N.  Y.  Supreme 
Ct.)  42.  See  article  Death  by  Wrong- 
ful Act. 

Colorado. — Under  Rev.  Stat.  1868,  p. 
682,  §  154,  which  provide  that  actions, 
"except  actions  on  the  case  for  slander, 
libel,  or  trespass  for  injuries  done  to 
the  person,  and  actions  for  the  recovery 
of  real  estate,  shall  survive,"  an  action 
for  personal  injuries  does  not  abate  on 
the  death  of  the  defendant,  as  such  an 
action  is  one  for  trespass  for  injuries 
done  to  the  person  within  the  meaning 
of  the  statute.  Munal  v.  Brown,  70 
Fed.  Rep.  967. 

4.  Ott  V.  Kaufman,  68  Md.  56, 
which  was  an  action  to  recover  dam- 
ages for  an  assault  and  battery  on  the 
wife  of  the  plaintiff,  because  of  the  loss 
of  her  service ;  notwithstanding  the 
character  of  the  damages  claimed,  the 
action  was  held  to  abate  on  the  death 
of  the  defendant. 

Under  a  statute  {Indiaiia  Rev.  Stat. 
1894,  §  282)  providing  that  a  cause  of 
action  arising  out  of  an  injury  to  the 
person  shall  not  survive  the  death  of 
either  party,  an  action  by  a  tenant  for 
injuries  occasioned  by  failure  of  the 
lessor  to  keep  the  premises  in  repair, 
and  incidentally  for  loss  of  time  and 
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the  damages  claimed  woiild  constitute  an  independent  cause  of 
action,  regardless  of  the  tort  committed,  the  action  survives  to 
the  extent  of  the  property  interest  involved.* 

i.  Actions  for  Libel  or  Slander. — An  action  for  libel  or 
slander  abates  on  the  death  of  the  defendant,  unless  otherwise 
provided  by  statute.* 

j.  Actions  for  Seduction. — An  action  by  a  father  for  the 
seduction  of  his  daughter,  abates  on  the  death  of  the  defendant  ;^ 
and  the  same  rule  applies  to  an  action  by  a  husband  for  the  seduc- 
tion of  his  wife.* 

k.  Actions  for  Breach  of  Promise. — An  action  for  breach 
of  promise  of  marriage  involves  no  injury  to  property,  and 
abates  on  the  death  of  the  defendant.^ 

/.  Actions  for  Deceit. — An  action  for  deceit  is,  of  necessity, 
in  form  ex  delicto,  and  abates  on  the  death  of  the  defendant.® 


doctor's  expenses  occasioned  thei^eby, 
abates  on  the  death  of  the  defendant, 
whether  the  action  sound  in  contract 
or  in  tort.  Fearj  v.  Hamilton  (Ind., 
1891;),  39  N.  E.  Rep.  i;i6. 

ir  Scott  V.  Brown,"^24  Hun  (N.  Y.) 
620,  which  was  an  action  against  a 
plumber  for  improper  repairing,  by 
which  the  health  of  the  plaintiff's  fam- 
ily was  injured,  and  also  for  the  ex- 
penses incurred  during  the  sickness  of 
his  children.  The  action  was  held  to 
abate  on  the  death  of  the  defendant  as 
regarded  the  damages  claimed  for  the 
injuries  to  the  plaintiff's  person,  but  to 
survive  in  respect  to  the  damages  and 
expenses  occasioned  by  the  children's 
sickness. 

2.  Walters  v.  Nettleton,  5  Cush. 
(Mass.)  544;  Long  v.  Hitchcock,  3 
Ohio  274. 

Iowa. — Under  Code,  §  2525,  an  action 
for  slander  does  not  alsate  on  the  death 
of  the  defendant.  Sheik  v.  Hobson, 
64  Iowa  146.  And  the  same  rule  ap- 
plies to  an  action  for  a  libel  under  Code 
of  1S51,  §§  1698,  2502.  Carson  v.  Mc- 
Fadden,  10  Iowa  91. 

Profit  or  Gain  to  Defendant. — The 
profit  or  gain  acquired  by  the  publica- 
tion of  a  libel,  or  the  intent  to  acquire 
such  profit,  does  not  make  the  action 
an  exception  to  the  rule  that  an  action 
for  a  personal  wrong  abates  on  the 
death  of  the  defendant.  More  v.  Ben- 
nett, 65    Barb.  (N.  Y.)  338. 

Deatii  Pending  Appeal — Ohio. — In  an 
action  for  slander  the  death  of  the 
defendant  pending  an  appeal  abates 
the  action,  where  the  defendant  hag 
perfected  an  appeal  before  his  death. 
In   such  a  case  the  verdict  and  judg- 


ment are  vacated,  and  the  cause  is  con- 
sidered as  transferred  to  the  appellate 
court  for  trial  on  its  merits.  Long  v. 
Hitchcock,  3  Ohio  274. 

3.  Holliday  v.  Parker,  23  Hun  (N. 
Y.)  71. 

4.  Garrison  y.  Burden,  40  Ala.  513. 

5.  Lattimore  v.  Simmons,  13  S.  &  R. 
(Pa.)  183;  Hayden  v.  Vreeland,  37  N. 
J.  L.  372;  Wade  v,  Kalbfleisch,  16  Abb. 
Pr.  N.  S.  (N.  Y.  Ct.  App.)  104,  58  N. 
Y.  282,  17  Am.  Rep.  250,  affirming 
15  Abb.  Pr.  N.  S.  (Brooklyn  City  Ct.) 
16;  Smith  V.  Sherman,  4  Cush.  (NIass.) 
408;  Stebbinst'.  Palmer,  i  Pick.  (Mass.) 
71  ;  Chamberlain  v.  Williamson,  2  M. 
&  S.  414. 

6.  Payne's  Appeal,  65  Conn.  397; 
Newsom  v.  Jackson,  29  Ga.  61 ;  Coker 
V.  Crozier,  5  Ala.  369;  Grim  v.  Carr, 
31  Pa.  St.  533,  which  was  an  action  for 
false  pretenses  on  the  part  of  the  de- 
fendant that  he  was  divorced  from  his 
wife,  Avhereb}'  the  plaintiff"  was  induced 
to  marry  him ;  Price  v.  Price,  75  N. 
Y.  244,  31  Am.  Rep.  463,  affirming  11 
Hun  (N.  Y.)  299,  which  was  an  action 
for  inveigling  the  plaintiff,  by  false  rep- 
resentations and  deceit,  into  a  void 
marriage.  Such  an  action  is  not 
changed  from  one  of  tort  into  one  of 
contract  by  allegations  that  the  defend- 
ant promised,  covenanted,  and  war- 
ranted that  he  had  the  right  to  marry, 
Price  V.  Price,  75  N.  Y.  244;  nor  will 
the  action  survive  because  of  a  demand 
for  damages  for  the  value  of  food, 
clothing  and  shelter  furnished  to  the 
defendant.     Payne's  Appeal,  65  Conn. 

397- 

In  Tennessee,  an  action  of  deceit  for 
representations    as    to    the    credit   of 
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m.  Other  Actions  ex  Delicto. — In  the  absence  of  statutory 
provisions,  other  actions  ex  delicto  for  a  tort  abate  on  the  death  of 
the  defendant.^  There  have  been,  however,  various  statutory 
enactments  providing  against  the  abatement  of  actions  for  torts. 
The  decisions  under  these  statutes  not  already  noticed  in  other 
sections  will  be  found  in  the  notes.^     Such  statutes  generally  pre- 


another  does  not  abate  Ky  the  death  of 
the  defendant.  Warrant;.  Furstenheim, 
35  Fed.  Rep.  691. 

1.  Postdating  Accounts.  —  An  action 
given  by  statute  against  a  merchant  for 
postdating  items  in  an  account  is  an 
action  for  a  tort  and  abates  on  the  death 
of  the  defendant.  Watson  v.  Loop,  12 
Tex.  II. 

Letting  Unhealthy  Tenements. — An 
action  for  injuries  resulting  from  a 
landlord's  knowingly  letting  unhealthy 
tenements,  is  a  personal  action,  and 
does  not  survive  the  death  of  the  land- 
lord.    Victory  v.  Krauss,  41    Hun  (N. 

Y.)533- 

Deceit  and  Injury. —  And  so  an  ac- 
tion for  deceit  and  forcible  injury  to 
the  plaintiff's  property  abates  on  the 
death  of  the  defendant,  under  the  com- 
mon-law rule.  Petts  v.  Ison,  11  Ga. 
151.  See  also  Johnson  v.  Elwood,  82 
N.  Y.  362,  revershig  15  Hun  (N.  Y.)  14. 

Assault  and  Battery. — An  action  for 
assault  and  battery  abates  on  the  death 
of  the  defendant.  Comstock  f.  Dodge, 
43  How.  Pr.  (N.  Y.  Ct.  App.)  97. 

And  the  death  of  an  appellant 
against  wliom  a  judgment  for  assault 
and  battery  has  been  rendered,  occur- 
ring pending  the  appeal,  abates  the 
whole  proceeding,  under  the  common- 
law  rule  that  actions  of  a  purely  per- 
sonal nature  die  with  the  person.  Har- 
rison V.  Moseley,  31  Tex.  60S. 

Malpractice. — An  action  against  a 
ph^'sician  or  surgeon  for  malpractice 
abates  on  the  death  of  the  defendant, 
whatever  the  form  of  action.  Boor  v. 
Lowrey,  103  Ind  468,  153  Am.  Rep. 
519;  Best  V.  Vedder,  58  How.  Pr.  (N. 
Y.  Supreme  Ct.)  187. 

Destruction  of  Unrecorded  Deeds. — An 
action  against  a  widow  for  the  destruc- 
tion of  unrecorded  deeds  of  lands  to 
her  husband,  brought  by  the  heirs  of 
the  husband,  abates  on  the  death  of  the 
defendant  at  common  law  ;  nor  is  such 
an  action  included  within  the  provision 
of  How.  Stat.,  §  7397)  that  "  actions 
for  damages  done  to  real  or  personal 
estate "  shall  survive.  Such  statute 
refers  only  to  cases  where  the  injury  is 


caused  by  the  direct  wrongful  act  of 
another  person  upon  the  property. 
Stebbins  xk  Dean,  82  Mich.  385. 

Unlawful  Entry. — And  an  action  for 
entry  into  the  lands  of  another  and  the 
unlawful  withholding  from  him  of  the 
possession  thereof,  abates  on  the  death 
of  the  defendant.  Moseley  v.  Albany 
Northern  R.  Co.,  14  How.  Pr.  (N.  Y. 
Supreme  Ct. )  71  ;  Chapmaniy.  Dunlap, 
4  Gratt.  (Va.)  86. 

False  Answers. — An  action  for  mak- 
ing false  answers  in  an  examination 
under  a  trustee  process  lies  in  tort,  and 
abates  on  the  death  of  the  defendant. 
Stillman  t;.  Hollenbeck,4  Allen  (Mass.) 

391- 

Malicious  Prosecution — Maryland. — 
Acts  1861,  c.  44,  providing  that  actions 
for  illegal  arrest  or  false  imprisonment 
shall  survive,  have  been  held  not  to  in- 
clude actions  for  malicious  prosecution, 
and  such  an  action  abates  on  the  death 
of  the  defendant.  The  above  act  was 
passed  at  a  time  of  great  excitement,  to 
meet  a  supposed  exigency  for  greater 
security  against  oppression  in  time  of 
war,  and  cannot  be  held  under  such  cir- 
cumstances to  include  acts  for  mali- 
cious prosecution.  Clark  v.  Carroll, 
59  Md.  180. 

2.  Fraudulent  Representations — New 
Tork. — An  action  to  recover  damages 
for  fraudulent  representations  on  the 
part  of  the  defendant  concerning  a 
corporation,  whereby  the  plaintiff  was 
induced  to  purchase  stock  therein,  does 
not  abate  by  the  death  of  the  defendant, 
as  the  cause  of  action  survives.  Bond  v. 
Smith,  4  Hun  (N.  Y.)  48;  Byxbie  v. 
Wood,  24  N.  Y.612. 

An  action  for  fraudulent  representa- 
tions in  the  sale  of  real  property  does 
not  abate  by  the  death  of  the  defend- 
ant pending  the  action,  for  such  an  ac- 
tion is  a  wrong  done  to  the  "  rights  and 
interests"  of  the  plaintiff,  and  within 
the  provision  of  2  Rev.  Stat.,  447, 
448.     Haight  V.  Hayt,  19  N.  Y.  464. 

Alassachusetts. — An  action  for  dam- 
ages for  fraudulent  representations 
concerning  the  heaithfulness  of  prem- 
ises  leased   by  the  plaintiff,   made  by 
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vent  merely  the  abatement  of  the  action  when  the  cause  of  action 

for  wrongfully  executing  a  deed  under 
a  power  of  sale  in  a  mortgage,  and  for 
making  false  representations  as  to  his 
actions,  and  thus  causing  the  mort- 
gaged property  to  pass  into  the  hands 
of  the  bona  fide  purchaser  without 
notice,  for  less  than  its  real  value,  does 
not  abate  on  the  death  of  the  defend- 
ant, under  Pub.  Stat.,  c.  204,  §  8,  pro- 
viding that  "  actions  of  trespass  and 
trespass  on  the  case  for  damages  to  a 
person,  or  to  real  or  personal  estate," 
shall  survive  the  death  of  the  plaintiff 
therein,  the  deceased  having  been  en- 
titled to  a  lien  for  the  unpaid  purchase - 
money,  and  such  lien  being  personal 
property  to  which  damage  was  caused 
by  the  tortious  conduct  of  the  defend- 
ant. Reynolds  v.  Hennessy,  17  R. 
I.  169. 

The  above  statute  also  embraces  an 
action  for  unlawfully  erecting  a  large 
stable  so  near  a  hotel  as  to  become  a 
nuisance  thereto,  and  such  an  action 
survives.  Aldrich  v.  HoAvard,  8  R. 
I.  125. 

Ne.-iv  Jersey. — Under  Nix.  Dig.  4, 
providing  that  where  any  person  shall 
have  "comitted  any  trespass"  upon 
person  or  property  the  cause  of  action 
shall  survive,  an  action  for  the  backing 
of  water  upon  the  land  of  the  plaintiff, 
caused  by  the  mill  dam  of  the  defend- 
ant, is  such  a  trespass  and  does  not 
abate  on  the  death  of  the  defendant. 
Ten  Eyck  v.  Runk,  31  N.  J.  L.  428. 

New  Tork. — An  action  to  restrain 
the  defendant  from  entering  on  land 
and  cutting  timber  thereon,  abates  on 
the  death  of  the  defendant,  under  Code 
of  Civ.  Pro.,  §  765.  Johnson  v.  El- 
wood,  82  N.  Y.  362. 

But  not  so  an  action  for  obstructing 
and  diverting  water  from  a  spring  be- 
longing to  the  plaintiff,  under  3  Rev. 
Stat.,  p.  447,  §  I.  Miller  v.  Young 
(Supreme  Ct.),  35  N.  Y.  Supp.  643. 

Trespass  to  Personal  Property — Ne-w 
Tork. — An  action  for  damages  for 
taking  away  plaintiff^s  goods  (as  dis- 
tinguished from  replevin )  does  not 
abate  by  the  death  of  the  defendant. 
Heinmuller  v.  Gray,  13  Abb.  Pr.  N. 
S.  (N.  Y.  Super.  Ct.)  299,  where  it 
was  held  that  the  provisions  of  2  New 
York  Rev.  Stat.  114,  §  5,  and  447, 
§  I,  in  relation  to  actions  of  trespass  by 
and  against  executors  and  administra- 
tors, were  not  abrogated  hy  the  Code 
of  Procedure. 


the  defendant  at  the  time  of  the  lease, 
does  not  abate  upon  the  death  of  the 
defendant,  by  virtue  of  Pub.  Stat.,  c. 
165,  §  1,  providing  that  actions  for 
"damage  done  to  real  or  personal  es- 
tate "  shall  survive.  In  such  cases  the 
nature  of  the  damage  sued  for  and  not 
the  nature  of  its  cause  determines  the 
question  as  to  whether  or  not  the  ac- 
tion survives.  Cutter  v.  Hamlen,  147 
Mass.  471. 

An  action  for  injury  sustained  by  a 
fraudulent  recommendation  of  a  third 
person  as  being  solvent,  is  not  within 
the  provision  of  Rev.  Stat.,  c.  96,  § 
7,  that  actions  "  for  damages  done  to 
real  or  personal  estate "  shall  survive, 
and  such  an  action  abates  on  the  death 
of  the  defendant.  Read  v.  Hatch,  19 
Pick.  (Mass.)  47. 

Virginia.  —  Under  the  Virginia 
practice,  an  action  on  the  case  to  re- 
cover damages  for  fraudulentlj'  recom- 
mending a  third  party  as  worthy  of 
credit,  whereby  loss  was  incurred,  the 
death  of  the  defendant  after  issue  joined 
abates  the  action.  Henshaw  v.  Miller, 
17  How.  (U.  S.)  212. 

Malicious  Prosecution — Under  Ten- 
nessee Code,  §  2846,  providing  that 
no  civil  actions,  whether  founded 
on  wrongs  or  on  contracts,  except 
wrongs  affecting  the  character  of  the 
plaintiff,  shall  abate  by  the  death  of 
either  party,  it  has  been  held  that  an 
action  for  malicious  prosecution  in- 
volves an  injurj-  to  character  and 
abates  on  the  death  of  the  defendant. 
Bolin  ti.  Stewart,  7  Baxt.  (Tenn.)  298. 

Under  Massachtisetts  Gen.  Stat.,  c. 
127,  §  I,  such  an  action  abates  on  the 
death  of  the  defendant.  Conly  t.  Conly, 
121  Mass.  550. 

Damages  to  Real  or  Personal  Estate — 
Wisconsin.  —  Under-  Wisconsin  Rev. 
Stat.,  §  4253,  an  action  for  damages 
done  to  real  or  personal  estate  sur- 
vives the  death  of  the  trespasser  or 
wrongdoer,  and  may  be  prosecuted  to 
judgment  against  his  executor  or  ad- 
ministrator. Under  this  statute  an  ac- 
tion to  recover  damages  for  the  wrong- 
ful cutting  of  a  quantity  of  timber 
owned  by  the  plaintiff,  and  the  re- 
moval of  the  same  from  his  land,  does 
not  abate  by  the  death  of  the  defend- 
ant. Cotter  'o.  Plumer,  72  Wis. 
476. 

Rhode  Island. — An  action  of  tres- 
pass on  the  case  against   a  defendant, 
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survives,  and  when  the  cause  of  action  does  not  survive,  the  action 
must,  in  all  cases,  abate.* 

n.  Suits  for  Divorce.— ^It  is  well  settled  that  a  suit  for  divorce 
abates  by  the  death  of  the  defendant  occurring  before  decree, 
and  the  abatement  affects  not  only  the  suit  itself,  but  all  proceed- 
ings identified  therewith.^  Such  a  suit  cannot  be  continued 
against  the  executors  of  the  deceased,  on  the  ground  that  there 
is  a  demand  for  alimony  which  may  affect  the  property  or  estate 
of  the  plaintiff.^ 


Virginia. — Under  Code,  §  2655,  pro- 
viding that  "an  action  of  trespass  or 
trespass  on  the  case  may  be  maintained 
by  or  against  a  personal  representative 
*  *  *  for  damages  to  any  estate  of  or 
by  his  decedent,"  an  action  of  trespass 
for  the  wrongful  discharge  of  the  plain- 
tiff from  the  defendant's  service,  in 
violation  of  an  express  contract  be- 
tween the  parties,  does  not  abate  on 
the  death  of  the  defendant.  Such  an 
action,  though  in  form  ex  delicto,  is  in 
reality  ex  contractu.  Lee  v.  Hill,  87 
Va.  497. 

Action  against  Attorney  —  Pennsyl- 
vania.— An  action  against  an  attorney 
for  negligence  does  not  abate  on  the 
death  of  the  defendant,  after  the  insti- 
tution of  the  action,  but  before  trial, 
under  the  provisions  of  the  Act  of  Feb. 
24,  1834,  providing  for  the  survival  of 
all  actions  except  those  for  libel,  slander, 
or  wrongs  to  the  person.  Miller  t^.  Wil- 
son, 24  Pa.  St.  114. 

Trespass  Quare  Clausum  Fregit  — 
Pennsylvania. —  Under  the  same  statute 
an  action  of  trespass  quare  clausum 
fregit  survives.  McCallion  v.  Gegan, 
9  Phila.  (Pa.)  240. 

Damages  Caused  by  Injunction. — It 
would  seem  that  an  action  for  damages 
caused  by  an  injunction,  which  affected 
the  credit  and  standing  of  the  defend- 
ant, does  not  abate  by  his  death.  Jordan 
V.  David  ,  20  Tex.  712. 

Action  against  Bank  Director.  —  In 
Vermont,  an  action  against  a  national 
bank  director,  for  negligence  in  not  re- 
quiring a  bond  from  the  cashier  and 
for  other  acts  of  mismanagement, 
abates  on  the  death  of  the  defendant. 
Witters  v.  Foster,  26  Fed.  Rep.  737. 

1.  Nicholson  v.  Elton,  13  S.  &  R. 
(Pa.)  415  ;  Clarke  v.  McClelland,  9  Pa. 
St.  128,  which  was  an  action  by  a  hus- 
band for  criminal  conversation  with  his 
wife;  Miller  •y.Umbehower,  10  S.  &  R. 
(Pa.)  31,  an  action  for  assault  and  bat- 
tery. 


Action  by  Wife  for  Death  of  Husband. 

— An  action  by  a  wife  for  causing  the 
death  of  her  husband  by  violence, 
abates  on  the  death  of  the  defendant 
prior  to  judgment,  as  such  an  action  is 
in  the  nature  of  a  punishment  of  the 
wrongdoer,  and  the  cause  of  action 
abates.  Weiss  v.  Hunsicker,  3  Pa. 
Dist.  Rep.  445. 

New  York. — But  where  a  plaintiff  al- 
leges that  through  the  act  of  defendant 
in  selling  liquor  to  her  husband  she  lost 
some  of  her  personal  property,  the 
cause  of  action  does  not  abate  by  her 
death.  Morenus  v.  Crawford,  51  Hun 
(N.  Y.)  89. 

2.  McCurley  v.  McCurley,  60  Md. 
185,  45  Am.  Rep.  717;  Swan  v.  Harri- 
son, 2  Coldw.  (Tenn.)  534;  Wilson  v. 
Wilson,  73  Mich.  620. 

Counsel  Fees. — A  suit  for  divorce 
necessarily  terminates  by  the  death  of 
the  defendant,  so  far  as  it  is  an  appli- 
cation for  a  divorce,  and  in  such  a  case 
the  court  cannot  proceed  and  render  a 
decree  against  the  defendant's  repre- 
sentative for  counsel  fees  which  would 
have  been  allowed  to  the  plaintiff. 
Pearson  v,  Darrington,  32  Ala.  227. 

3.  Swan  v.  Harrison,  2  Coldw. 
(Tenn.)  534.  It  is  remarked,  however, 
in  Downer  v.  Howard,  44  Wis.  82,  that 
upon  the  death  of  either  party,  pend- 
ing an  appeal  from  a  judgment  grant- 
ing a  divorce  or  a  judgment  determin- 
ing the  validity  of  a  marriage,  the 
Supreme  Court  would  permit  the  bill  to 
be  revived  for  the  purpose  of  protect- 
ing those  persons  whose  property  in- 
terests might  be  affected  thereby. 

Where,  in  a  suit  for  divorce,  a  de- 
cree has  been  rendered  granting  ali- 
mony to  the  wife,  on  the  death  of  the 
defendant  pending  an  appeal  from  such 
decree  the  suit  abates,  but  the  decree 
may  be  affirmed  in  order  to  entitle  the 
wife  to  alimony  up  to  the  date  of  the 
death.  Francis  v.  Francis,  31  Gratt. 
(Va.)  283. 
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0.  Attachment,  Garnishment  and  Trustee  Proceedings 
— Attachment — (See  article  ATTACHMENT,  vol.  3,  p.  90). — There 
is  much  conflict  of  authority  as  to  whether  the  death  of 
the  defendant  in  attachment  proceedings  abates  the  proceedings 
and  destroys  the  lien  of  the  attachment.  In  a  number  of  states 
it  is  held  that  the  lien  is  thereby  destroyed  }  while  in  others  it  is 
held  that  the  lien  survives  and  the  proceedings  may  be  con- 
tinued.* By  statute  in  some  states  it  is  provided  that  the  at- 
tachment lien  shall  survive.^  It  would  seem  that  where  the  death 
occurs  after  judgment  it  will  in  no  case  cause  an  abatement  of 
the  proceedings.* 

Garnishment. — It  has  been  held  that  the  death  of  the  garnishee 
before  disclosure  or  default  entered  abates  the  proceeding.^  But 
the  death  of  a  defendant  in  the  principal  case,  when  the  action 


1.  Alabama. — The  attachment  is  dis- 
solved when  attended  by  insolvency  of 
the  estate.  Phillips  v.  Ash,  63  Ala. 
414.     See  following  note. 

California. — Myers  v.  Mott,  29  Cal. 
359;  Hensley  v.  Morgan,  47  Cal.  622; 
Ham  V.  Cunningham,  50  Cal.  365. 

Connectictit. — Green  v.  Barker,  14 
Conn.  435. 

Louisiana. — Collins  v.  Duffy,  7  La. 
Ann.  39. 

Petmsylvania. — Farmers',  etc.,  Bank 
V.  Little,  8  W.  &  S.  (Pa.)  207. 

Rhode  Island. — Dwyer  v.  Benedict, 
12  R.  I.  459. 

2.  Alabama. — The  attachment  is  not 
dissolved  when  not  attended  by  the  in- 
solvency of  the  estate.  Woolfolk  v. 
Ingram,  53  Ala.  11.  See  preceding  note. 

Florida. — Loubat  v.  Kipp,  9  Fla.  60. 

loTva. — Lord  v.  Allen,  34  Iowa  281. 

Mai7ie. — An  attachment  is  not  dis- 
solved by  death  unless  attended  by  the 
insolvency  of  the  estate.  Ridlon  v. 
Cressey,  65  Me.  128;  Willard  v.  Whit- 
ney, 49  Me.  235. 

iV^ew  Ha  mp shi  re. — Bowman  v. 
Stark,  6  N.  H.  459. 

Neiv  Jersey. — Smith  v.  Warden,  35 
N.  J.  L.  346. 

Ne-w  Tork. — Moore  v.  Thayer,  6 
How.  Pr.  (N.  Y.  Supreme  Ct.)  47,  10 
Barb.  (N.  Y.)  2t;8;  Thacher  v.  Ban- 
croft, 15  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  243. 

Oregon. — Mitchell  v.  Schoonover, 
16  Oregon  211;  Bunneman  v.  Wagner, 
16  Oregon  433. 

Tennessee. — Boyd  v.  Roberts,  10 
Heisk.  (Tenn.)  474;  Perkins  v.  Nor- 
vell,  6  Humph.  (Tenn.)  151 ;  Green  v. 
Shaver,  3  Humph.  (Tenn.)  139. 


Texas. — Rogers  v.  Burbridge,  5  Tex. 
Civ.  App.  67. 

West  Virginia. — White  v.  Heavner, 
7  W.  Va.  324. 

3.  Illinois. — Davis  v.  Shapleigh,  19 
111.  386;  Rauh  V.  Ritchie,  i  111.  App. 
188;  Dow  V.  Blake,  148  111.  76,  affirm- 
ing 46  111.  App.  329. 

A  statute  providing  that  an  action 
shall  not  abate  where  there  is  but  one 
defendant,  and  the  action  is  of  such  a 
character  that  it  might  have  been  pros- 
ecuted against  the  heirs,  devisees  or 
representatives,  on  the  death  of  the 
defendant  before  final  judgment, 
applies  to  attachment  proceedings. 

Massachusetts. —  Day  v.  Lamb,  6 
Gray  (Mass.)  523;  BuUard  v.  Dame,  7 
Pick.  (Mass.)  239;  Parsons  v.  Merrill, 
5  Met.  (Mass.)  356. 

Mississippi. — Holman  v.  Fisher,  49 
Miss.  472 ;  Lowenberg  v,  Tironi,  62 
Miss.  19. 

Missouri. — Kenrick  v.  Huff,  71  Mo. 
570 ;  Abernathy  v.  Moore,  83  Mo.  65. 

Distress  for  Rent — Illinois. — A  pro- 
ceeding of  distress  for  rent  is  by  stat- 
ute in  Illinois  analogous  to  cases  of 
attachment,  and  the  statute  regarding 
attachments  is  applicable  thereto. 
Rauh  V.  Ritchie,  i  111.  App.  188. 

4.  Waitt  V.  Thompson,  43  N.  H.  161; 
Fitch  V.  Ross,  4  S.  &  R.  (Pa.)  557. 
But  see  Ludlow  v.  Bingham,  4  Dall. 
(Pa.)  60. 

•  5.  White  V.  Ledyard,  48  Mich.  264. 
See,  however,  Rollins  v.  Robinson,  35 
N.  H.  381  ;  Chapman  v.  Gale,  32  N. 
H.  141,  holding  that  where  pending  a 
trustee  suit,  the  trustee  dies  and  his 
estate  is  represented  insolvent,  the 
action  is  not  abated,  but  the  adminis- 
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does  not  abate  thereby,  will  not  discharge  the  garnishees.* 

p.  Actions  to  Recover  a  Penalty. — At  common  law  the 
death  of  the  defendant  in  an  action  to  recover  a  penalty  abated 
the  action,  and  such  is  still  the  general  rule.* 

Federal  Practice. — The  common-law  rule  that  actions  on  penal 
statutes  do  not  survive  prevails  in  the  federal  courts,  whei'e  the 
action  is  under  a  statute  of  the  United  States,  although  the  stat- 
ute of  the  state  where  the  court  is  sitting  may  provide  that  such 
actions  shall  survive.* 


trator  may  be  summoned  in,  and  the 
case  still  proceed. 

1.  Bethel  v.  Judge,  57  Mich.  379. 

2.  Jones  v.  Vanzandt,  4  McLean  (U. 
S.)  604;  Blake  v.  Griswold,  104  N.  Y. 
613;  Carr  v.  Rischer,  119  N.  Y.  117; 
Stokes  V.  Sticknev,  96  N.  Y.  323;  Bon- 
nell  V.  Griswold,  15  Abb.  N.  Cas.  (N. 
Y.  Supreme  Ct.)  471  ;  Blount  v.  Fish, 
I  Hayw.  (N.  Car.)  502;  Diversey  v. 
Smith,  103  111.  37S;  Carrollton  v, 
Rhomberg,  78  Mo.  547, 

An  action  against  a  trustee  of  a 
manufacturing  corporation,  for  failure 
to  file  an  annual  report,  is  one  for  a 
penal  liability,  and  abates  on  the  death 
of  the  defendant.  California  Bank  v. 
Collins,  5  Hun  (N.  Y.)  209;  Carr  v. 
Rischer,  119  N.  Y.  117;  Stokes  v. 
Sticknev,  96  N.  Y.  323. 

And  so  an  action  against  a  trustee 
who  had  joined  in  making  a  false  re- 
port. Blake  t.  Griswold,  104  N.  Y.  613. 

But  where,  in  such  an  action,  judgment 
by  default  has  been  entered  against  the 
defendant,  on  his  death  pending  an  ap- 
peal the  action  will  continue  for  the 
purposes  of  the  appeal,  as  the  cause  of 
action  has  been  merged  in  the  judg- 
ment.    Hart-'.  Washburn,  62  Hun  (N. 

Y.)  543- 

An  Action  against  a  Special  Partner, 
seeking  to  make  him  liable  as  a  general 
partner  for  failure  to  pay  in  cash  the 
amount  certified  to  have  been  con- 
tributed, is  not  an  action  for  a  penalty, 
and  consequently  does  not  abate  on 
the  death  of  such  special  partner. 
Jersey  City  First  Nat.  Bank  v.  Lenk, 
iS  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.) 
209. 

An  Action  against  a  Stockholder, 
under  Ne-v  York  Laws  1875,  c.6ii,§ 
37,  which  provide  that  stockholders 
shall  be  individually  liable  to  an 
amount  equal  to  the  stock  held  by  them 
for  the  debts  and  contracts  made  by 
the  company,  etc.,  does  not  abate  on 
the  death  of  the  defendant,  as  such  an 


action  is  not  in  the  nature  of  a  penalty 
but  arises  on  contract.  Cochran  v. 
Wiechers,  119  N.  Y.  399,  affirming  53 
Hun  (N.  Y.)  636. 

Usury. — A  prosecution  qui  tarn  for 
usury  abates  on  the  death  of  the  de- 
fendant, and  if  the  death  occurs  after 
verdict  and  pending  a  motion  in  arrest, 
the  court  will  not  enter  judgment  mine 
fro  tunc.  Benson  t'.  Egerton,  Bravt. 
(Vt.)  21. 

violation  of  Ordinance — Missouri. — 
A  prosecution  for  violation  of  a  city 
ordinance  abates  upon  the  death  of  the 
defendant.  Although  such  a  proceed- 
ing may  be  considered  as  a  civil  action, 
yet  it  is  not  one  for  "  wrongs  done  to 
the  property  rights  or  interest  of  an- 
other," within  the  meaning  of  the  Mis- 
souri statute  for  the  survival  of  actions. 
Carrollton  f.  Rhomberg,  78  Mo.  547. 

3.  Schreiber  v.  Sharpless,  no  U.S. 
76;  Jones  V.  Vanzandt,  4  McLean  (U. 
S.)  604.  ♦ 

Thus  a  qui  tarn  action  brought  under 
U.  S.  Rev.  Stat.,  §  4965,  to  recover 
a  penalty  for  the  infringement  of  a 
copyright,  abates  on  the  death  of  the 
defendant,  according  to  the  rules  of 
practice  in  the  United  States  courts. 
Such  an  action  is  not  affected  by  the 
rules  of  procedure  of  the  state  where 
the  court  is  sitting;  as  in  such  a  case 
the  federal  court  does  not  obtain  juris- 
diction by  reason  of  the  citizenship  of 
the  parties,  but  because  of  the  charac- 
ter of  the  suit.  Schreiber  f.  Sharpless, 
17  Fed.  Rep.  589. 

And  so  a  suit  for  the  infringement  of 
a  patent  abates  on  the  death  of  the  de- 
fendant. Hohorst  V.  Howard,  37  Fed. 
Rep.  97. 

Upon  the  death  of  the  defendant  in 
a  suit  for  infringement  of  a  patent,  the 
right  to  an  injunction  fails ;  and  this, 
the  principal  right,  being  extinct,  the 
right  to  an  accounting  of  profits,  which 
is  incidental  only,  is  lost.  Draper  v. 
Hudson,  I  Holmes  (U.  S.)  208. 


5  Encyc.  PI.  &  Pr. — 53 
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q.  Actions  against  Sheriffs. — Independent  of  some  statu- 
tory provision,  an  action  against  a  sheriff  or  his  deputy  abates  on 
the  death  of  the  defendant,  when  the  action  is  for  a  tort.*  But 
when  the  action  is  in  its  nature  ex  contractu,  the  action  survives.* 

Default  of  Deputy. — An  action  against  a  sheriff  for  the  default  of 
his  deputy  is  not  affected  by  the  death  of  the  deputy ,3  but  abates 
on  the  death  of  the  sheriff.* 

r.  Suits  in  Equity — (i)  Foreclosure  Proceedings. — The  death 
of  an  owner  of  an  equity  of  redemption  abates  a  foreclosure  suit, 


But  in  Head  v.  Porter,  70  Fed.  Rep. 
498,  it  was  held  that  a  suit  for  the  in- 
fringement of  a  patent,  praying  an  in- 
junction and  an  accounting  of  profits, 
does  not  abate  on  the  death  of  the  de- 
fendant, on  the  ground  that  such  a  suit 
is  not  founded  on  a  tort,  and  that  the 
cause  of  action  survives,  because  of  the 
benefit  derived  by  the  deceased. 

But  the  suit  is  not  findlly  determined 
by  the  death  of  the  defendant,  and  the 
abatement  may  be  arrested  by  a  bill  of 
revivor.  Smith  v.  Baker,  i  Bann.  & 
A.  Pat.  Cas.  117,  2  Fed.  Cas.  450,  No. 
13010;  Atterbury  v.  Gill,  3  Bann.  &  A. 
Pat.  Cas.  174,  2'Fed.  Cas.  193,  No.  638; 
Kirk  V.  DuBois,  28  Fed.  Rep.  460 ; 
Hohorst  V.  Howard,  37  Fed.  Rep.  97. 
See  article  Revivor. 

Revenue  Laws. — As  there  is  no  fed- 
eral statute  regulating  the  survival  of 
actions  for  forfeitures  under  the  Reve- 
nue Laws,  such  actions  follow  the  com- 
mon-law rule  and  abate  on  the  death 
of  the  defendant.  U.  S.  xk  DeGoer, 
38  Fed.  Rep.  80. 

1.  Cunningham  v.  Jaques,  19  N.  J. 
L.  42,  which  was  an  action  for  an 
escape,  and  for  taking  an  insufficient 
bail  bond ;  Cravath  v.  Plympton,  13 
Mass.  454,  an  action  against  a  deputy. 
See  also  People  v.  Gibbs,  9  Wend.  (N. 
Y.)  30. 

Maine. — An  action  against  a  sheriff 
or  his  deputy  for  misfeasance  abates 
upon  the  death  of  the  sheriff  or  his 
deputy,  and  cannot  be  prosecuted 
against  their  personal  representatives. 
This  is  so  notwithstanding  a  statute 
which  provides  that  "actions  for  *  *  * 
misfeasance  of  any  sheriff  or  of  his 
deputies  may  be  sued  against  the  execu- 
tors or  administrators  of  such  sheriff 
in  the  same  manner  as  if  the  cause  of 
action  survived  against  the  executor  or 
administrator  at  common  law."  Val- 
entine T'.  Norton,  30  Me.  194. 

California. —  Under  the  California 
practice,  an  action  against  a  sheriff  for 


the  wrongful  taking  and  conversion  of 
personal  property  survives  against  his 
representatives,  and  on  suggestion  of 
his  death  they  may  be  made  parties 
defendant.  Coleman  v.  Woodworth, 
28  Cal.  567. 

Massachusetts. — Act  of  1805,  ^-  99'  § 
2,  which  made  the  personal  representa- 
tives of  a  sheriff  liable  for  his  misfea- 
sance or  nonfeasance,  does  not  extend 
to  the  representatives  of  deputy 
sheriffs.  Cravath  v.  Plympton,  13 
Mass.  454. 

Constables. — Actions  against  consta- 
bles for  neglect  of  duty  abate  on  the 
death  of  the  defendant.  Logan  v.  Bar- 
clay,3  Ala.  361;  Gent  f. Gray,  29  Me. 462. 

2.  An  action  to  recover  a  penalty 
brought  against  a  sheriff  and  his  sure- 
ties for  failure  to  return  an  execution 
within  the  time  prescribed  by  statute, 
does  not  abate  upon  the  death  of  the 
sheriff.  Such  an  action  is  ex  contractu 
and  survives  against  his  personal  repre- 
sentatives.    Wilson  7^. Young,  58  Ark. 

593- 

Under  Ferwow/ Rev.  Stat.,  c.  48,  §  10, 
which  provides  that  "actions  of  tres- 
pass and  trespass  on  the  case  for 
damages  done  to  real  and  personal  es- 
tate" shall  survive,  an  action  of  tres- 
pass on  the  case  against  a  sheriff, 
for  the  default  of  his  deputy  in  not  pay- 
ing to  the  plaintiff  money  collected  by 
the  deputy  upon  an  execution  in  favor 
of  the  plaintiff,  does  not  abate  on  the 
death  of  the  defendant.  Bellows  v. 
Allen,  22  Vt.  108. 

An  action  against  a  sheriff  upon  his 
liability  as  bail,  arising  from  a  failure 
to  acquire  justification  of  sureties  upon 
a  bail  bond  given  upon  the  issuance  of 
an  order  of  arrest,  does  not  abate  on 
the  death  of  the  defendant,  as  the  cause 
of  action  survives.  Hamilton  v.  Gor- 
man, 14  Misc.  Rep.  (N.  Y.  C.  PI.)  114. 

3.  Rice  V.  Hosmer,  12  Mass.  127. 

4.  M'Evers  v.  Pitkin,  i  Root 
(Conn.)  216. 
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and  if  such  death  occurs  on  appeal  the  cause  cannot  be  remanded 
until  the  representative  of  the  legal  title  is  made  defendant.* 

(2)  Creditors  Bills. — A  creditor's  bill  abates  on  the  death  of  a 
defendant.*  (See  article  CREDITORS'  Bills,  And  as  to  abate- 
ment of  suits  in  equity  in  general,  see  supra,  II.,  5,  this  article.) 

s.  Suits  in  Admiralty. — See  article  Admiralty,  vol.  i ,  p.  290. 

2.  Death  of  One  of  Several  Defendants — a.  In  General. — The 
death  of  one  of  several  defendants  in  a  joint  cause  of  action  does 
not,  as  a  general  rule,  abate  the  action,  which  survives  against  the 
remaining  defendants.^  But  although  the  whole  action  is  not 
discontinued,  the  action  is  abated  as  to  the  deceased  defendant  ;* 
and  in  the  absence  of  a  statutory  provision  his  representatives 
cannot  be  made  parties.^ 


1.  Wright  V.  Phipps,  58  Fed.  Rep.  552. 

2.  Austin  t;.  Cochran,  3  Bland  (Md.) 
337 ;  German  American  Seminary  v. 
Saenger,  66  Mich.  249;  Jones  v.  Smith, 
Walk.  (Mich.)  115,  where  the  death 
occurred  between  the  filing  of  the  bill 
and  the  return  of  the  execution  thereof. 

3.  Newberry  v.  Trowbridge,  13 
Mich.  263;  Castor  v.  Pace,  24  Ga.  137; 
Coggins  T'.  Flythe,  114  N.  Car.  274; 
Garrett  v.  Lynch,  44  Ala.  324;  Brown 
V.  Andrews,  i  Barb.  (N.  Y.)  227; 
Treat  v.  Dwinel,  59  Me.  341  ;  Machette 
V.  Magee,  9  Phila.  (Pa.)  24;  Capel  v. 
Saltonstal,  3  Mod.  249;  Allan  v.  Mc- 
Lagan,  i  L.  N.  4,  where  the  defendants 
were  sued  jointly  and  severally ;  Ter- 
rill  V.  Haldane,  15  L.  C.  J.  245,  overrul- 
ing- Howard  v.  Childs,  9  L.  C.  J.  22. 

In  an  action  against  two  defendants, 
brought  in  the  county  in  which  one  of 
them  resides,  the  death  of  the  defend- 
ant who  resides  in  such  county  will  not 
abate  the  action,  after  the  defendants 
have  pleaded  to  the  merits.  The  juris- 
diction over  the  other  defendant  will 
not  be  divested  by  such  death  any 
more  than  by  a  removal  from  the 
county.  Lewis  v.  Davidson,  51  Tex. 
251. 

Action  against  Administrators. — An 
action  of  devastavit  against  two  joint 
administrators  is  not  abated  by  the 
death  of  one  of  them,  but  by  suggest- 
ing the  death  on  the  record  the  ac- 
tion ma}'  proceed  against  the  survivor. 
Castor  V.  Pace,  24  Ga.  137. 

Counter-claim. — If  a  counter-claim  is 
properly  maintainable  in  favor  of  two 
defendants,  the  death  of  one  of  them 
will  work  no  abatement  thereof.  Moore- 
head  V.  Hj'de,  38  Iowa  382. 

Writ  of  Right.— The  death  of  a  co- 
tenant  in  a  writ  of  right  does  not  cause 


an  abatement.  Holmes  v.  Holmes,  2 
Pick.  (Mass.)  23. 

Before  Service  of  Writ. — If  the  death 
of  one  of  the  defendants  occurs  before 
the  service  of  the  writ,  the  action 
abates,  as  without  service  the  action 
has  never  been  properly  commenced. 
Clark  V.  Helms,  i  Root  (Conn.)  4S6; 
McLaughlin  v.  De  Young,  3  Gill  &  J. 
(Md.)  4. 

After  Interlocutory  Judgment — New 
Tork. — Where  one  of  the  defendants 
dies  after  interlocutory  judgment,  when 
such  defendant  was  not  a  necessary  or 
even  a  proper  party,  the  action  may 
proceed  against  the  survivor,  and  an 
order  may  be  made  dropping  the  de- 
ceased defendant  out  of  the  case.  Hal- 
stead  V.  Cockcroft,  49  How.  Pr.  (N. 
Y.   Super.  Ct.)  342. 

4.  Garrett  v.  Lynch,  44  Ala.  324; 
Rupert  V.  Elston,  35  Ala.  79 ;  Treat  v. 
Dwinel,  59  Me.  341  ;  Brown  v.  An- 
drews, I  Barb.  (N.  Y.)  227;  Henning 
V.  Farnsworth  (W.  Va.  1895),  23  S.  E. 
Rep.  663. 

5.  Henning  v.  Farnsworth  (W.  Va. 
1895),  23  S.  E.  Rep.  663;  Rupert  v. 
Elston,  35  Ala.  79. 

Maine. — By  Public  Laws  of  1870,  c. 
1 28,  on  the  death  of  one  of  several  de- 
fendants, where  the  cause  of  action 
.survives,  such  action  may  be  further 
prosecuted  or  defended  by  the  surviv- 
ors and  the  representatives  of  the  de- 
ceased parties  jointly ;  but  before  the 
passage  of  this  statute,  the  same  action 
could  not  be  continued  against  both  the 
survivors  and  the  representatives  of  the 
deceased.  Treat  v.  Dwinel,  59  Me.  341. 

New  York. — Where  one  of  two  de- 
fendants died  while  a  resident  of  an- 
other state,  and  no  ancillary  adminis- 
tration had  been  taken  out  in  the  state 
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b.  Pending  Appeal  or  Writ  of  Error. — The  death  of  one 
of  several  appellees  or  defendants  in  error  does  not  abate  an  ap- 
peal or  writ  of  error,  but  on  suggestion  of  the  death  the  cause 
may  be  continued  against  the  survivors.^ 

c.  Actions  ex  Contractu. — The  death  of  one  of  several 
defendants  sued  jointly  on  a  contract  abates  the  action  as  to  him, 
and  the  action  cannot  be  revived  against  his  personal  representa- 


where  the  action  was  brought,  it  was 
held  that  the  provision  of  the  Code  of 
Civil  Procedure  requiring  the  court  to 
allow  a  case  to  be  continued  in  event 
of  the  death  of  a  sole  plaintiff  or  de- 
fendant had  no  application,  as  the  de- 
ceased defendant  was  not  a  sole  defend- 
ant, and  that  the  surviving  defendant 
after  his  death  was  alone  within  such 
provision.  In  such  a  case  the  court 
may  refuse  to  continue  the  action 
against  the  representatives  of  the  de- 
ceased on  the  ground  of  laches.  Lyon 
V.  Park,  III  N.  Y.  350. 

1.  Prior  V.  Kiso,  96  Mo.  303 ;  Clai- 
borne V.  Goodloe,  Cooke  (Tenn.)  391 ; 
Bostwick  V.  Williams,  40  111.  113; 
Branham  v.  Johnson,  62  Ind.  259. 

Death  after  Decree — A  r ka7isa s. — 
Where  one  of  the  appellees  died  subse- 
quent to  the  decree  of  the  court,  the 
suit  abated  as  to  him,  and  it  was  ordered 
that  further  proceedings  in  the  execu- 
tion of  the  decree  be  suspended,  in  so 
far  as  they  affected  his  interest,  until 
.  the  cause  could  be  revived  against  his 
representative.  Brodie  v.  Watkins,  31 
Ark.  319. 

Judgment  of  Reversal  after  Death. — 
Under  Missouri  Rev.  Stat.,  §  3767,  pro- 
viding that  in  case  of  the  death  of  one 
of  several  appellees  or  defendants  in 
error,  after  errors  assigned,  on  sugges- 
tion of  the  death  the  cause  shall  pro- 
ceed against  the  survivors,  a  judgment 
of  reversal  is  binding  on  the  personal 
representative  of  a  deceased  defendant 
in  error,  although  rendered  after  death, 
and  although  such  representative  is 
not  made  a  party  in  the  appellate 
court.  He  may  be  a  party  in  the  lower 
court  after  the  cause  is  remanded. 
Prior  V.  Kiso,  96  Mo.  303. 

Death  before  Notice  Filed. — Where  it 
appears  that  one  of  the  appellees  died 
before  notice  of  the  appeal  was  filed,  a 
motion  to  dismiss  the  appeal  as  to  him 
will  be  granted.  Shartzer  v.  Love,  40 
Cal.  93. 

Effect  of  Decree  after  Death — Ne-w 
Tork. — If  one  of  the  respondents  in  an 


appeal  to  the  court  for  the  correction 
of  errors,  dies  after  issue  joined  upon 
the  petition  of  appeal,  and  that  court, 
without  noticing  his  death,  reverses 
the  decision  of  the  chancellor  and 
makes  a  new  decree  against  all  the  re- 
spondents, such  a  decree  is  not  void;  - 
and  the  Court  of  Chancery  is  bound  to 
carry  it  into  effect  against  the  surviv- 
ing parties,  and  the  representatives  of 
the  decedent.  Rogers  v.  Paterson,  4 
Paige  (N.  Y.)  409. 

Where  a  decree  is  made  in  the  court 
for  the  correction  of  errors  against  a 
deceased  party,  after  his  death,  the  suit 
must  be  revived  in  the  Court  of  Chan- 
cery against  his  representatives,  be- 
fore any  proceedings  can  be  had  to 
carry  the  decree  into  effect.  Rogers 
V.  Paterson,  4  Paige  (N.  Y.)  409. 

Vermont. — Where  in  a  trustee  suit 
commenced  before  a  justice,  judgment 
has  been  rendered  against  the  princi- 
pal defendant  and  trustee,  and  an  ap- 
peal taken  by  a  claimant,  and  also  a 
continuance  after  affirmance  of  the 
judgment  against  the  principal  defend- 
ant, the  death  of  the  principal  defend- 
ant before  the  next  term,  administra- 
tion on  his  estate  having  been  granted 
and  commissioners  appointed,  abates 
the  suit,  under  a  statute  providing  that 
where  an  appeal  is  only  by  the  trustee 
or  claimant  the  judgment  against  the 
defendant  shall  be  affirmed  by  the 
County  Court.  This  provision  of  the 
statute  shows  that  in  such  appeal  the 
whole  case  is  brought  up,  and  that  in 
order  to  hold  the  trustee  chargeable 
and  have  a  judgment  against  him  there 
must  be  a  judgment  rendered  by  the 
County  Court  against  the  principal  de- 
fendant. No  judgment  can  be  ren- 
dered against  a  party  who  has  died 
pending  the  suit;  and  whether  the  ex- 
ecutor or  administrator  has  been  cited 
in  or  not,  by  the  present  provisions  of 
the  statute  the  suit  must,  after  the 
appointment  of  the  commissioners,  be 
discontinued.  Dow  v.  Batchelder,  45. 
Vt.  60. 
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tives.i  Their  liability  must  be  enforced  by  a  separate  action.* 
But  the  action  itself  does  not  abate,  and  may  be  continued 
against  the  surviving  defendants.* 

d.  Actions  of  Ejectment.— On  the  death  of  one  of  several 
defendants  in  an  action  of  ejectment,  or  in  the  corresponding 
statutory  action,  the  cause  abates  as  to  him,  but  may  be  continued 
against  the  survivors.* 


1.  Harrison  v.  King,  Minor  (Ala.) 
364;  Gayle  v.  Agee,  4  Port.  (Ala.)  507; 
New  Haven,  etc.,  Co.  v.  Hayden,  119 
Mass.  361 ;  Lanier  v.  Irvine,  24  Minn. 
116;  Fowler  v.  Houston,  i  Nev.  469; 
Fisher  v.  Allen,  36  N.  J.  L.  203;  Mas- 
ten  r.  Blackwell,  8  Hun  (N.  Y.)  313; 
Union  Bank  v.  Mott,  27  N.  Y.  633; 
Livermore  v.  Bushnell,  5  Hun  (N.  Y.) 
2S5  ;  DeAgreda  v.  Mantel,  i  Abb.  Pr. 
(N.  Y.  Super.  Ct.)  130;  Jones  v.  Keep, 
23  Wis.  45. 

Wisconsin. — An  action  upon  the  bond 
of  a  town  treasurer  against  the  prin- 
cipal and  sureties  does  not  abate  upon 
the  death  of  one  of  the  obligors,  but 
should  be  revived  against  the  personal 
representatives.  Cairns  v.  O'Bleness, 
40  Wis.  469. 

Tennessee. — Where  in  an  action  of 
debt  jointly  against  the  maker  and  in- 
dorser  of  a  promissory  note,  the  maker 
dies,  upon  the  suggestion  of  the  death, 
and  before  plea  in  abatement  or  motion 
to  dismiss,  the  plaintiff  may  ask  leave 
to  revive  against  the  administrator  of 
the  maker,  although,  under  an  honest 
mistake  as  to  his  right,  he  had  at  an 
earlier  stage  of  the  action  elected  to 
proceed  against  the  indorser  alone. 
Holland  v.  Harris,  2  Sneed  (Tenn.) 
6S. 

An  Action  to  Compel  an  Account,  as 
distinguished  from  an  action  on  a  joint 
contract,  does  not,  on  the  death  of  one 
of  several  defendants,  where  a  case  for 
an  accounting  has  been  shown,  abate 
as  to  the  deceased  defendant,  but  his 
executor  or  administrator  may  be 
brought  in.  Halstead  v.  Cockcroft,  40 
N.  Y.  Super.  Ct.  519. 

Pennsylvania. — Under  Act  of  March 
22,  1861,  on  the  death  of  one  of  two 
debtors  sued  jointly,  his  administrators 
may  be  substituted  and  the  action  pro- 
ceed against  the  administrators  and  the 
surviving  defendant  jointly.  Dingman 
V.  Amsink,  77  Pa.  St.  114. 

2.  New  Haven,  etc.,  Co.  v.  Hayden, 
119  Mass.  361;  Masten  v.  Blackwell,  8 
Hun  (N.  Y.)  313;  Jones  v.  Keep,  23 
Wis.  45. 


3.  Alabama.  —  Harrison  v.  King. 
Minor  (Ala.)  364;  Gayle  v.  Agee,  4 
Port.  (Ala.)  507. 

Connecticut. — Bundy  v.  Williams,  i 
Root  (Conn.)  543. 

Georgia. — Bullock  v.  King,  48  Ga. 
.S50. 

Minnesota.  —  Lanier  v,  Irvine,  24 
Minn.  116. 

Nevada. — Fowler  v.  Houston,  i  Nev. 
469. 

Neiv  Jersey. — Fisher  r>.  Allen,  36  N. 
J.  L.  203. 

Ne-w  York. — Livermore  v.  Bushnell, 
1;  Hun  (N.Y.)  285;  Patterson  v.  Cope- 
land,  52  How.  Pr.  (N.Y.  Supreme  Ct.) 
460. 

Pennsylvania. —  Dingman  v.  Am- 
sink, 77  Pa.  St.  114. 

Texas. — Aldridge  f.  Mardoif,  32  Tex. 
204,  an  action  on  a  note  against  the 
maker  and  indorser  where  the  maker 
died.  Such  a  case  is  not  within  the 
provision  of  Paschal's  Dig.  1849,  pro- 
viding that  no  judgment  shall  be  ren- 
dered against  the  indorser  unless  also 
rendered  against  his  principal. 

4.  Jay  V.  Stein,  49  Ala.  514. 

In  Rigley  v.  Lee,  Cro.  Jac.  356, 
which  was  an  action  of  ejectment 
against  a  husband  and  wife,  the  husband 
died  after  verdict,  and  the  question  was 
whether  the  action  should  abate  or 
stand  against  the  wife.  The  court  de- 
cided that  because  it  was  in  the  nature 
of  an  action  of  trespass,  and  the  wife 
was  charged  for  her  own  part,  the 
judgment  should  be  entered  against 
her  alone. 

Joint  and  Several  Demise — Verdict. — 
In  an  action  of  ejectment  on  a  demise 
by  the  defendants  to  the  plaintiffs  for  a 
part  of  a  tract  of  land,  and  on  separate 
demises  by  each  of  them  for  an  un- 
divided moiety  of  such  part,  it  is  proper 
to  suggest  the  death  of  one  of  the  de- 
fendants after  issue  joined,  and  a  ver- 
dict rendered  for  the  plaintiff  for  an 
undivided  part  of  the  tract  consisting 
of  the  joint  demises  is  not  ground  for 
arrest  of  judgment.  Stevenson  v.  How- 
ard, 3Har.  &  J.  (Md.)  554. 
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<?.  Other  Actions  ex  Delicto. — It  is  a  general  principle, 
applicable  to  all  actions  ex  delicto,  that  the  death  of  one  of  several 
defendants  does  not  abate  the  action,  which  may  be  continued 
against  the  survivors.* 


1.  Actions  of  Trespass. — At  common 
law  an  action  of  trespass  did  not  abate 
on  tlie  death  of  one  of  several  defend- 
ants, Spenser  v.  Rutland,  Yelv.  209; 
Leigh  V.  Bargany,  Cro.  Jac.  19;  Walsh 
-o.  Bishop,  Cro.  Car.  239;  Anonymous, 
Cro.  Car.  509;  Rex  v.  Dryden,  Cro. 
Car.  574;  and  such  is  now  the  general 
rule,  Gardner  v.  Walker,  22  How.  Pr. 
(N.  Y.  Supreme  Ct.)  405  ;  Heinmuller 
V.  Gray,  35  N.  Y.  Super.  Ct.  196,  44 
How.  Pr.  (N.  Y.)26o,  13  Abb,  Pr.  N. 
S.  (N.  Y.)  299,  which  was  an  action 
against  the  indemnitors  of  a  sheriff 
for  damages  in  trespass  for  taking  the 
plaintiffs  goods  under  process  against 
a  stranger. 

Action  of  Detinue. — An  action  of  det- 
inue may  be  continued  against  the 
surviving  defendants,  and  under  Ala- 
bama Rev.  Code,  §  2542,  the  action 
cannot  be  revived  against  the  personal 
representatives  of  the  deceased  defend- 
ant, so  as  to  proceed  against  them  and 
the  survivors  jointly,  but  the  action 
abates  as  to  the  deceased.  Foster  v. 
Chamberlain,  41  Ala.  158. 

Injuries  to  Property — Damages  from 
Erection  of  a  Dam. — The  death  of  one 
of  several  defendants,  in  an  action 
against  them  for  erecting  a  dam  hy 
means  of  which  the  plaintiffs'  mills 
were  obstructed,  does  not  abate  the  ac- 
tion, where  it  appears  from  the  plead- 
ings that  the  plaintiffs  were  charged  by 
reason  of  their  holding  their  estate  as 
joint  tenants  or  tenants  in  common. 
Sumner  v.  Tileston,  4  Pick.  (Mass.) 
308. 

Neiv  Tork. — An  action  brought  by 
a  receiver  of  a  corporation  against  the 
trustees  for  an  accounting  of  the  assets 
of  the  company,  claimed  to  have  been 
misapplied  by  the  trustees,  does  not 
abate  by  the  death  of  one  of  the  de- 
fendants, under  2  Rev.  Stat.,  pp.  447, 
448,  §§  I,  2,  which  provide  that  ac- 
tions for  wrongs  to  the  property,  rights, 
or  interests  of  another,  may  be  brought 
against  the  representatives  of  tort- 
feasor, as  in  the  case  of  actions  for 
breaches  of  contracts,  except  actions  of 
slander,  assault,  and  certain  other  per- 
sonal injuries.  Pierson  v.  Morgan,  52 
Hun  (N,  Y.)  611,  17  Civ.  Pro.  Rep.  (is\ 
Y.)  124, 


Fraudulent  Representations. — An  ac- 
tion against  several  defendants,  to  re- 
cover damages  for  fraudulent  repre- 
sentations by  which  the  plaintiff  was 
induced  to  purchase  certain  stock,  does 
not  abate  on  the  death  of  one  of  the 
defendants,  but  the  action  maybe  sep- 
arated and  continued  as  two  actidns, 
one  against  the  survivors  and  the  other 
against  the  personal  representative  of 
the  deceased,  the  defendants  being  lia- 
ble severallv  as  well  as  jointly.  Bond 
V.  Smith,  4"'Hun  (N.  Y.)  48. 

In  Ashmead  v.  Colby,  26  Conn,  308, 
in  an  action  against  several  for  obtain- 
ing money  by  means  of  a  fraudulent 
conspiracy,  one  of  the  respondents  hav- 
ing died,  but  the  others  having  gone  to 
trial  waiving  any  exception  for  failure 
to  make  the  representatives  of  the  de- 
ceased parties,  it  was  held  that  there 
was  no  objection  to  a  decree  that  the 
surviving  respondents  refund  all  the 
money. 

An  action  against  several  defendants 
for  certain  misrepresentations  on  their 
part  in  regard  to  contracts  held  b^' 
them,  by  means  of  which  the  plaintiffs 
were  induced  to  enter  into  an  agree- 
ment with  the  defendants  for  the  for- 
mation of  a  company  to  control  their 
property  and  that  of  the  defendants, 
was  held  not  to  abate  on  the  death  of 
one  of  the  defendants.  Beatty  v. 
Neelon,  9  Ont.  Rep.  385. 

Assault  —  Missouri.  —  An  --action 
against  a  city  constable  and  the  sure- 
ties on  his  official  bond,  for  an  unneces- 
sary assault  upon  the  plaintiff  in 
arresting  him,  abates  on  the  death  of 
the  constable  both  as  to  him  and  as  to 
his  sureties ;  and  it  has  been  held  that 
Missouri  Rev.  Stat.  1889,  §  2196, 
which  provides  that  "when  the  cause 
of  action  does  not  survive,  the  action 
shall  abate  onlj'  as  to  the  deceased 
parties,  and  shall  continue  as  to  the 
survivors,"  applies  only  where  there 
are  surviving  wrongdoers,  and  does 
not  apply  to  the  sureties  on  a  bond. 
Melvin  v.  Evans,  48  Mo.  App.  421. 

Nonfeasance  of  Directors. — An  action 
against  directors  for  failure  to  make 
an  annual  statement  of  the  amount  and 
character  of  the  debts  of  the  association 
with  which  they   are  connected,  does 
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/.  Actions  against  Husband  and  Wip^e— Death  of  Husband. 
— Actions  against  a  husband  and  wife  sued  jointly  do  not. 
abate  on  the  death  of  the  husband.^  But  in  such  case  the  action 
abates  as  to  the  husband  and  cannot  be  continued  against  his 
representatives.^     And  so  in  suits  in  equity.^ 

Death  of  Wife. — The  death  of  the  wife,  where  the  demand  is 
against  her,  will  abate  the  action*  or  suit.* 

g.  Actions  against  Partners.— It  is  a  general  rule  that  an 
action  against  two  or  more  partners  is  not  abated  by  the  death  of 
one  of  them,  but  on  the  suggestion  of  the  death  may  be  continued 
against   the   survivors.®      But   a   judgment   or   decree   rendered 


not  abate  oh  the  death  of  one  of  them, 
and  it  is  optional  with  the  plaintiifs  to 
bring  in  his  administrator  or  proceed 
without  so  doing.  Githers  v.  Clarke, 
1 58  Pa.  St.  616,  citing  17  Am.  and  Eng. 
Encyc.  Law  580. 

1.  Crook  V.  TulL  in  Mo. 283.  The 
death  of  the  husband  of  a  tenant  in 
dower  does  not  abate  the  action. 
Cozens  v.  Long,  3  N.  J.  L.  331. 

A  suit  against  a  husband  and  wife 
for  a  wrong  done  by  the  wife  does  not 
abate  by  the  husband's  death,  unless 
the  wrong  was  committed  by  her  in 
his  presence  or  by  his  coercion. 
Douge  V.  Pearce,  13  Ala.  127. 

Assault  and  Battery. — An  action  for 
an  assault  and  battery,  brought  against 
a  husband  and  wife  jointly,  does  not 
abate  upon  the  death  of  the  husband, 
under  the  common-law  rule  that  an 
action  of  tort  against  two  does  not 
abate  on  the  death  of  one  of  them. 
Baker  v.  Braslin,  16  R.  I.  635. 

Ejectment — After  Judgment. — If,  after 
judgment  in  ejectment  against  a  man 
and  his  wife,  the  husband  dies,  the 
action  does  not  abate,  as  the  execution 
of  the  judgment  cannot  operate  on  the 
deceased  defendant.  Norris  v.  Sullivan, 
47  Conn.  474. 

Where  judgment  in  ejectment  is 
rendered  against  a  husband  and  wife 
jointly,  for  land  in  which  the  husband 
has  a  marital  interest  as  against  her,  on 
the  death  of  the  husband  pending  an 
appeal  the  suit  abates  as  to  him.  Wil- 
son V.  Garaghty,  70  Mo.  517. 

2.  Nutz  V.  Reutter.  i  Watts  (Pa.) 
229.  See  also  Wilson  v.  Garaghty,  70 
Mo.  517. 

3.  Shelberry  v.  Briggs,  2  Vern.  249; 
Field  t;.  Sowie,  4  Russ.  112;  Mole  v. 
Smith,  Jac.  495. 

In  Mole  V.  Smith,  i  Jac.  &  W.  645, 
it  was  held  that  where  a  husband   ahd 


wife  are  defendants,  and  by  the  death 
of  tke  husband  a  new  interest  arises  to 
the  wife,  the  suit  becomes  defective 
and  a  suppleinental  bill  is  necessary; 
but  this  case  was  questioned  in  Mole  v. 
Smith,  Jac.  495.  See  also  Anonymous, 
3  Salk.  84,  where  it  was  held  that  the 
suit  would  abate  on  the  death  of  the 
husband,  when  the  death  had  occurred 
after  answer. 

4.  Archer  v.  Colly,  4  Hen.  &  M. 
(Va.)  410;  Williams  v.  Kent,  15  Wend. 
(N.  Y.)  360,  which  was  an  action 
against  a  husband  and  wife  for  a  debt 
contracted  by  the  wife.  Nezu  Tork 
Rev,  Stat.  387,  §  i,  providing  that  an 
action  shall  not  abate  by  the  death  of 
one  of  several  defendants,  applies  only 
where  the  cause  of  action  survives 
against  the  surviving  defendant. 

5.  Jackson  v.  Rawlins,  2  Vern.  195. 

Where  a  husband  and  wife  were  de- 
fendants to  bill  praying  accounts 
against  the  wife,  who  was  the  personal 
representative  of  plaintiflPs  debtor,  on 
the  death  of  the  wife  the  husband  is 
entitled,  the  plaintiff  refusing  to  revive, 
to  set  the  cause  down  to  have  the  bill 
dismissed  with  costs  as  to  him;  for  that 
purpose  the  suit  is  not  abated.  Higan 
V.  Morgan,  2  Moll.  417. 

6.  Crapp  V.  Dodd,  92  Ga.  405  ;  Cvin- 
ningham  v.  Smithson,  12  Leigh  (Va.) 
33;  Hammond  v.  St.  John,  4  Yerg. 
(Tenn.)  107;  King  v.  Bell,  13  Neb. 
409,  which  was  an  action  against  part- 
ners as  saloonkeepers  for  injury  caused 
by  the  sale  of  liquor  by  them  ;  Hess  v. 
Lowrey,  122  Ind.  225,  which  was  an 
action  against  physicians  as  partners 
for  unskilful  treatment ;  Pope  v.  Briggs 
(Supreme  Ct ),  21  N.  Y.  Supp.  7^18, 
appeal  dis7nissed  in  137  N.  Y.  631; 
Ballance  v.  Samuel,  4  111.  380. 

Where  the  deceased  partner  was  one 
of  two  assignors  for  the  benefit  of  cred- 
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against  the  deceased  partner  will  be  set  aside.* 

h.  Suits  in  Equity — (i)  Generally. — The  death  of  one  of 
several  defendants  to  a  suit  in  equity  abates  the  suit  as  to  him  -^ 
but  the  suit  may  proceed  without  revivor  against  the  surviving 
defendants  when  there  ire  such  persons  before  the  court  as  make 
it  possible  to  render  a  final  decree  in  the  cause.*  But  where  the 
deceased  defendant  was  a  necessary  party  to  the  determination  of 
the  controversy,  his  death  abates  the  suit.*     See  also  supra,  II.  6. 

(2)  Suits  for  Partition. — A  suit  for  partition  will  not  abate  by 
reason  of  the  death  of  a  party  thereto,  where  all  the  parties  to  be 
affected  by  the  decree  are  already  before  the  court.^ 


itors,  in  an  action  by  a  creditor  for  a 
proportionate  share  of  the  assigned  es- 
tate, the  death  of  the  assignor  during 
an  accounting  before  a  referee  is  not 
ground  for  granting  a  motion  to  sus- 
pend the  reference  until  his  represen- 
tative can  be  made, a  party,  when  it 
does  not  appear  that  the  deceased  had 
any  property  in  his  individual  capac- 
ity. Pope  V.  Briggs  (Supreme  Ct.), 
21  N.  Y.  Supp.  71S,  appeal  dismissed 
in  137  N.  Y.  631. 

1.  In  an  action  against  a  firm  for 
specific  performance,  a  decree  ren- 
dered after  the  death  of  one  of  the 
members  of  the  firm,  and  without  the 
substitution  of  his  heirs,  will  be  reversed 
for  want  of  proper  parties.  Salinger  v. 
Gunn  (Ark.  1896),  33  S.  W.  Rep.  959. 
See  articles  Decrees;  Judgments. 

Reversal  of  Decree — Death  Pending 
Appeal. — But  where  a  decree  against 
partners  is  reversed  on  appeal,  the 
death  of  one  of  the  appellants  against 
whom  the  decree  had  been  rendered, 
occurring  pending  the  appeal,  is  not 
ground  for  setting  aside  the  decree  of 
rev^ersal,  as  the  surviving  partner  rep- 
resents the  whole  interest,  and  the  ap- 
pellee cannot  complain  of  a  decree  in 
favor  of  the  deceased  party.  Cunning- 
ham V.  Smithson,  12   Leigh  (Va.)   33. 

2.  Breedlove  r.  Stump,  3  Yerg. 
(Tenn.)257;  Miles  r.  Miles,  32  N,  H. 
147,  64  Am.  Dec.  362. 

3.  Lachaise  v.  Libbv,  13  Abb.  Pr. 
(N.  Y.  C.  PI.)  6,  21  How.  Pr.  (N.  Y.) 
362  ;  Campbell  v.  Mesier,  4  Johns.  Ch. 
(N.  Y.)  342;  Rogers  v.  Paterson,  4 
Paige  (N.  Y.)  409;  Harper  v.  Drake, 
14  Iowa  533  ;  Smith  r'.  Ballard,  2  Havw. 
(N.  Car.)  289;  Hall  v.  Clifton,  2  Mc- 
Cord  Eq.  (S.  Car.)  88;  Townes  v. 
Birchett,  12  Leigh  (V^a.)  173;  Davies 
V.  Davies,  9  Ves.  Jr.  461. 

Thus  where,  pending  an  action  by  a 
copartnership  against  the  assignees^  of 


an  insolvent  debtor,  one  of  the  defend- 
ants died,  the  suit  did  not  abate,  as  his 
rights  and  liabilities  for  all  purposes  of 
the  action  survived  to  the  remaining 
defendants.  Lachaise  v.  Libbj-,  13 
Abb.  Pr.  (N.  Y.  C.  PI.)  6,  21  How.  Pr. 
(N.  Y.)  362. 

Maryland.  —  A  bill  praying  relief 
against  several,  on  the  ground  that  a 
deed  under  which  they  all  claimed  is 
fraudulent,  abates  as  to  all  on  the 
death  of  one  of  the  defendants,  unless 
the  bill  is  dismissed  against  the  de- 
ceased defendant  or  revived  against  his 
representative.  Neale  v.  Hagthrop,  3 
Bland  (Md.)  551. 

4.  In  Sackett  v.  Giles,  3  Barb.  Ch. 
(N.  Y.)  204,  which  was  a  suit  by  a  wife 
against  her  husband  for  a  separation 
on  account  of  alleged  cruel  treatment, 
the  assignees  of  the  husband's  interest 
in  her  real  estate  having  been  made 
defendants,  it  was  held  that  on  the 
death  of  the  husband  before  a  decree, 
the  wiiFe  having  failed  to  make  out  a 
case  entitling  her  to  a  decree  of  separa- 
tion hacf  the  husband  lived,  the  action 
abated  as  to  the  other  defendants. 

6.  Speck  V.  Pullman  Palace  Car  Co., 
121  111.  33;  Donnor  f.  Quartermas,  90 
Ala.  164,  where  the  defendants  were 
tenants  in  common,  the  share  of  the 
deceased  defendant  descending  to  her 
cotenants. 

Death  of  Party  Not  Named. — A  peti- 
tion for  partition  against  certain  per- 
sons named  in  the  petition  does  not 
abate  by  the  death  of  a  person,  inter- 
ested but  not  named,  occurring  since 
the  filing  thereof.  Mitchell  v.  Star- 
buck,  10  Mass.  5. 

Notice  of  Application  for  Continuance 
— A'ezj.'  I'ork. — It  is  customary  in  pro- 
ceedings in  partition  to  give  notice  of 
an  application  for  an  order  for  a  con- 
tinuance after  the  death  of  a  defendant, 
but  a  surviving  defendant  who  has  no 


840 


Volume  V. 


Death  of  Both  Parties. 


DEA  TH. 


Suggesting  the  Death. 


(3)  Foreclosure  Proceedings. — Where  a  deceased  defendant  in 
a  foreclosure  proceeding  is  a  necessary  party,  his  death  abates 
the  suit,  until  revived  against  his  representative  or  successor  in 
interest.' 

V.  Death  of  Both  Paeties. — Statutes  providing  that  actions 
shall  not  abate  by  the  death  of  either  party  apply  in  the  case  of 
the  death  of  both  plaintiff  and  defendant.^ 

VI.  Death  of  Public  Officer,  a  Party.— The  death  of  a  public 
officer,  during  an  action  by  or  against  him  in  his  official  capacity,  is 
not  ground  for  an  abatement,  as  his  successor  in  office  may  be 
made  a  party.^ 

VII.  Suggesting  the  Death — 1.  In  General. — Where  an  action 
does  not  abate  by  the  death  of  a  party,  the  death  should  be  sug- 
gested on  the  record  by  the  party  desiring  to  proceed  with  the 


interest  In  the  question,  and  would 
have  no  right  to  resist  the  motion,  is 
not  entitled  to  such  notice.  Gordon  v. 
Sterling,  13  How.  Pr.  (N.  Y.  Supreme 
Ct.)  405. 

Massachusetts. — Formerly  the  death 
of  one  co-respondent  in  a  petition  for 
partition  abated  the  process.  Thomas 
V.  Smith,  2  Mass.  479.  But  see  now 
Gen.  Stat.,  c.  127,  §  18. 

1.  Avery  v.  Ryerson,  34  Mich.  362, 
where  the  deceased  defendant  was  an 
assignee  in  bankruptcy,  and  there  was 
a  prior  mortgage  on  the  estate  which 
he  represented ;  Binkley  v.  Forkner 
(Ind.  18S8),  15  N.  E.  Rep.  343,  where 
the  deceased  defendant  was  a  person 
claiming  an  interest  in  land  to  which 
mortgaged  chattels  were  attached. 

But  where  the  deceased  defendant 
was  a  prior  mortgagee  who  was  not  a 
necessary  party  to  the  proceedings  on 
his  death,  the  suit  may  proceed  with- 
out reviving  or  continuing  against  his 
successor.  Hancock  v.  Hancock,  22 
N.  Y.  568. 

2.  Henderson  v.  Alexander,  2  Ga. 
Si  ;  Hunt  v.  Whitney,  4  Mass.  625  ;  La- 
chaise  V.  Libby,  21  How.  Pr.  (N.  Y. 
C.  PI.)  362,  where  one  of  several  plain- 
tiffs and  one  of  several  defendants  died. 

Neiv  York  Code  Civ.  Pro.,  §  757, 
as  amended  by  Laws  1879,  c.  542,  pro- 
viding that  "in  case  cf  the  .death  of  a 
sole  plaintiff  or  a  sole  defendant  "  the 
action  shall  not  abate  when  the  cause 
of  action  survives,  applies  to  a  case 
where  a  sole  plaintiff  and  a  sole  de- 
fendant have  both  died.  Holsman  z\ 
St.  John,  90  N.  Y.  461,  reversing  48  N. 
Y.  Super.  Ct.  306;  Greene  -•.  Martine, 
21  Hun  (N.  Y.)  136,  affirmed  in  84  N. 
Y.  648. 


Fendlns  Reference. — Under  Mary- 
land Act  1785,  ^  II,  providing  that 
a  case  referred  shall  be  continued  until 
an  award  is  returned,  the  death  of  both 
parties  to  a  cause  while  it  remains  un- 
der the  rule  of  reference  does  not  abate 
the  action.  Price  v.  Tyson,  2  Gill  & 
J.  (Md.)  475. 

Fending  Appeal. — Where,  in  an  action 
against  trustees  of  a  corporation  for 
failure  to  file  a  report,  on  the  death  of 
the  plaintiff  her  representative  had  been 
substituted  and  had  appealed,  the  death 
of  the  defendant  occurring  thereafter 
does  not  abate  the  action,  which  had 
proceeded  to  judgment  before  the  death 
of  either  party  ;  and  the  appeal, will  not 
be  dismissed  on  that  ground.  Carr  v. 
Risher  (Ct.  App.),  28  N.Y.  St.  Rep.  260. 

Laches. — Where,  after  judgment  in  a 
state  court,  rendered  in  1S66,  the  de- 
fendant sued  out  a  writ  of  error  from 
the  United  States  Supreme  Court,  gave 
bond,  and  had  citation  signed,  but 
failed  to  docket  the  case,  on  his  death 
in  1882,  and  that  of  the  plaintiff  in 
1S83,  it  was  held  that  the  action  be- 
came inoperative  for  want  of  prosecu- 
tion, and  was  abated  by  the  death  of  the 
parties.  Ruckman  v.  Demurest,  no  U. 
S.  400. 

3.  The  law  regards  the  name  of  the 
officer  in  his  official  capacitj'  and  not 
his  name  as  an  individual,  and  in  the 
official  name  are  implied  the  names  of 
all  the  successors  to  the  office,  each  one 
for  the  time  of  his  term  being  the  real 
plaintiff  in  the  action, whether  described 
by  name  or  not.  Felts  v.  Memphis,  2 
Head  (Tenn.)  650. 

Death  of  Qovernor. — An  action  on  an 
official  bond  in  the  name  of  the  gov- 
ernor does  not  abate  by  the  death  of 
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action.^ 
and  at  any 


The  suggestion  may  usually  be, made  by  either  party,* 
y'  stage  of  the  proceedings  before  verdict  or  judgment.^ 


the  governor  pending  the  suit.  Rabun 
V.  Fowler.  R.  M.  Charlt.  (Ga.)  60. 

Death  of  County  Treasurer. — In  a  pro- 
ceeding under  the  Nexv  York  Laws  of 
1869,  c.  907,  against  a  county  treasurer, 
to  compel  the  application  of  taxes  as 
directed  hy  law,  on  the  death  of  the 
treasurer  pending  proceedings  before  a 
referee,  his  successor  in  office  is  prop- 
erly made  defendant.  Matter  of  Mar- 
vin (Supreme  Ct.),  15  N.  Y.  Supp.  500. 

The  Successor  in  Office  and  Not  the 
Administrator  of  the  deceased  oiBcer 
should  be  substituted.  Edrington  v. 
Mathews,  30  Ark.  665. 

Death  of  Attorney-General. — At  com- 
mon law  an  action  did  not  abate  by  the 
death  of  the  attorney-general.  Wal- 
ler V.  Hanger,  2  Bulst.  261. 

New  York. — Under  Code  Civ.  Pro., 
§  766,  which  provides  that  an  action 
brought  by  a  public  officer,  or  trustee 
appointed  by  virtue  of  a  statute,  does 
not  abate  on  his  death,  but  the  same 
may  be  continued  by  his  successor, 
where  the  designation"  trustee," as  ap- 
plied to  the  plaintiff  in  the  original  ac- 
tion, was  a  mere  descriptio  personce,  it 
is  not  necessary  that  the  term  "  trus- 
tee "  be  applied  to  the  name  of  the 
plaintiff's  successor,  as  in  such  a  case 
the  provisions  of  the  above  statute  do 
not  apply.  People  v.  Donohue  (Su- 
preme Ct.),  19  N.  Y.  Supp.  36. 

Vermont. — Where  a  tax  collector  be- 
gins a  trustee's  suit  in  his  own  name,  to 
collect  delinquent  taxes,  on  his  death 
his  administrator  may  be  substituted 
and  the  action  proceed,  as  the  officer 
sues  in  his  individual  and  not  in  his  of- 
ficial capacity.  Smith  v.  Blair  (Vt. 
1895),  32  Atl.  Rep.  504. 

1.  Judson  V.  Love,  35  Cal.  464; 
Campbell  v.  West,  93  Cal.  653;  Sar- 
geant  v.  Rowsey,  89  Mo.  617;  Ap- 
pold  V.  Prospect  Bldg.  Assoc,  37  Md. 
497;  Hendrickson  t'.  Herbert,  38  N.J. 
L.  296;  Taylor  v.  Church,  9  How.  Pr. 
(N.  Y.  C.  PI.)  190;  Hanley  v.  Lem- 
mon,  28  Tex.  155 ;  Alexander  v.  Bar- 
field,  6  Tex.  400;  Pinkus  v.  Sturch,  5 
C.  B.  474,  57  E.  C.  L.  474;  Barnewall 
V.  Sutherland,  g  C.  B.  3S0,  14  Jur.  720. 

Oral  Suggestion. — A  mere  oral  sug- 
gestion of  the  plaintiff's  death,  not  en- 
tered or  acted  on,  is  not  sufficient  to 
prevent  the  abatement  of  the  suit. 
Pope  V,  Irby,  57  Ala.   105. 


Change  in  Title  Not  a  Suggestion. — 

Where  a  suit  was  instituted  entitled 
"  William  M.  Loyd  v.  William  Gow- 
ings,"  a  mere  entry,  at  a  subsequent 
term,  of  "Elijah  A.  Loyd,  adminis- 
trator of  the  estate  of  William  M. 
Loj-d,  deceased,  v.  William  Gowings," 
with  date,  is  not  a  suggestion  of  the 
death  of  William  M.  Loyd,  such  as  to 
allow  the  administrator  to  become  a 
party  and  obtain  verdict  and  judgment. 
Gowings  V.  Loyd,  4  Tex.  483. 

Texas. — Under  Texas  O.  &  W.  Dig., 
art.  53S,  providing  that  "in  all  suits 
where  the  defendant  ma^-  die  before 
verdict,  if  the  action  survive,  the  suit 
shall  not  abate  therefor,  but,  upon  a 
suggestion  of  such  death  being  entered 
upon  the  record  in  open  court,"  a 
scire  facias  may  issue,  a  suggestion  of 
the  death  of  a  defendant,  or  a  petition 
on  the  part  of  the  plaintiff  representing 
such  fact,  is  necessary  to  authorize  the 
issuance  of  a  scire  facias  against  the 
legal  representatives.  Hanley  v.  Lem- 
mon,  28  Tex.  155. 

Wisconsin. —  Rev.  Stat.,  c.  96,  §  2, 
provides  that  in  case  of  the  death  of  a 
party  to  a  suit,  whether  plaintiff  or  de- 
fendant, the  death  of  the  party  shall 
be  suggested  on  the  record,  and  his 
executor  or  administrator  may  there- 
upon appear  and  take  upon  himself  the 
prosecution  or  defense  of  the  suit.  In 
such  a  case  no  order  of  the  court  for 
revival  is  necessarj',  and  although  the 
suggestion  has  been  made  by  order  of 
the  court,  it  does  not  render  a  subse- 
quent appearance  of  the  administrator 
irregular.     Moore  v.  Rand,  i  Wis.  245. 

2.  Stoetzell   v.  Fullerton,  44  111.  108. 

But  the  representative  of  the  de- 
ceased party  cannot  intrude  himself 
into  an  action  merely  for  the  purpose 
of  suggesting  the  defendant's  death, 
without  making  himself  a  party  to  the 
action  for  the  purpose  of  defense,  or 
other  legitimate  object.  In  order  to 
suggest  the  death  he  must  be  substi- 
tuted as  defendant  for  all  purposes. 
Life  Assoc,  of  America  v.  Fassett,  102 

111.315- 

3.  Judson  V.  Love,  35  Cal.  464. 
Where   an  action  does  not  abate  on 

the  death  of  the  plaintiff,  the  suggestion 
and  proof  of  the  death  may  be  made 
after  the  close  of  the  testimony  at  the 
trial,   and   the  executor   may   then    be 
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2.  Failure  to  Suggest— «.  Generally, — When  a  statute  allows 
the  suggestion  of  the  death  of  a  party  and  a  continuance  of  the 
action,  the  failure  to  make  the  suggestion  will  invalidate  any 
judgment  subsequently  rendered.* 

b.  Laches. — Although  a  statute  declares  that  an  action  shall 
not  abate  by  the  death  of  a  party,  the  court  may  nevertheless 
exercise  a  legal  discretion  in  regard  to  granting  a  continuance, 
and  may  deny  an  application  therefor  on  the  ground  of  inexcusa- 
ble laches,  or  where  irreparable  injury  would  otherwise  result.* 


made  a  party  without  having  the  testi- 
mony repeated ;  the  object  of  the  law 
being  merely  to  have  a  party  to  the 
action  at  the  verdict  and  judgment. 
Meade  v.  Rutledge,  ii  Tex.  44. 

Before  Appeal  Taken. — The  death  of 
a  party  occurring  before  an  appeal 
taken  may  be  shown  in  the  Supreme 
Court.     Judson  v.  Love,  35  Cal.  464. 

1.  Gowings  V.  Loyd,  4  Tex.  483; 
Young  V.  Pickens,  45  Miss.  553;  Burke 
V.  Stokely,  65  N.  Car.  569 ;  Sargeant  v. 
Rowsey,  89  Mo.  617;  Appold  v.  Pros- 
pect Bldg.  Assoc,  37  Md.  457.  But 
see  infra,  VIII.  i. 

Failure  to  make  the  suggestion  can- 
not be  taken  advantage  of  where  the 
surviving  defendant  has  not  availed 
herself  of  this  irregularity,  but  has  vol- 
untarily joined  in  a  demurrer,  and  her- 
self suggested  the  death  in  her  joinder. 
Cozens  v.  Long,  3  N.  J.  L.  331. 

Ohio. —  In  an  action  on  a  joint  con- 
tract, where  one  of  the  defendants  dies 
before  judgment,  the  failure  to  suggest 
the  death  and  make  the  representatives 
parties  does  not  render  a  judgment  in 
the  action  void,  but  voidable  merely. 
And  such  a  judgment  is  not  even  void- 
able by  the  other  defendants,  because, 
although  erroneous,  it  cannot  be  prej- 
udicial to  them.  Swasey  v.  Antram, 
24  Ohio  St.  87. 

Death  after  Verdict — /  Hi  ho  i  s. — 
Where  the  plaintiff  died  after  a  verdict 
in  his  favor  in  an  action  of  trespass,  and 
pending  a  motion  for  a  new  trial,  a 
judgment  rendered  as  of  the  same  term 
as  the  verdict  is  not  void  because  of  a 
failure  to  suggest  the  death,  as  in  such 
a  case  the  error  is  immaterial.  Bunker 
V.  Green,  48  111.  243. 

Death  before  Declaration  Filed. — 
In  a  suit  by  two  as  partners,  where  the 
declaration  is  filed  in  the  name  of  one 
of  them  as  survivor,  the  death  of  the 
other  partner  sufficiently  appears  with- 
out an  entry  thereof  on  the  record. 
Baldwin  T".  Stebbins,  Minor  (Ala.)  iSo. 


Where  the  Action  does  Not  Survive. — 

Where  an  action  does  not  survive,  it 
abates  by  the  death  of  a  party  without 
any  suggestion  of  such  death,  although  it 
is  not  improper  for  the  court  to  enter 
a  formal  order  declaring  the  action 
abated ;  but  such  an  entry  would  be 
nothing  more  than  evidence  of  the  fact 
that  the  action  had  abated,  and  would 
not  constitute  the  abatement  thereof. 
Meese  v.  Fond  du  Lac,  48  Wis.  323. 

2.  I^yon  V.  Park,  iii  N.  Y.  350.  In 
this  case  the  action  had  not  been 
brought  until  the  expiration  of  the 
statutory  limitation  had  been  nearly 
reached,  the  order  to  file  securities  for 
costs  having  been  made  eight  years  be- 
fore the  motion  for  a  continuance,  which 
order  had  not  been  complied  with  ;  and 
the  death  of  the  defendant  had  oc- 
curred three  and  a  half  years  before 
the  motion  for  a  continuance,  it  being 
apparent  that  the  plaintiff  had  waited 
until  the  parties  and  the  witnesses 
against  him  were  dead  before  attempt- 
ing to  proceed  with  the  action.  Under 
such  circumstances  the  motion  for  a' 
continuance  was  denied. 

But  in  Green  ri.  Martine,  21  Hun  (N. 
Y.)  136,  affirmed  in  84  N.  Y.  648,  it 
was  held  that  the  provision  of  the 
Ne-iV  Tork  Code  Civ.  Pro.,  §  757, 
that  "  in  case  of  the  death  of  a  sole 
plaintiff  or  a  sole  defendant,  if  the  cause 
of  actiori  survives  or  continues,  the 
court  must,  upon  a  motion,  allow  or 
compel  the  action  to  be  continued," 
requires  the  continuance  of  the  action 
by  the  court  without  regard  to  the 
question  whether  or  not  the  applicant 
has  been  guiltj'  of  laches  in  making  the 
motion. 

North  Carolina. — If  the  executors  of 
the  deceased  plaintiff  fail  to  act  within 
two  terms  after  his  death,  the  action 
will  abate.  Witherington  v.  Williams, 
Tayl.  (N.  Car.)  134.  See  also  Anony- 
mous, 2  Hayw.  (N.  Car.)  66. 

Tennessee. — Under     Code,     §    2848, 
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3.  Effect  of  Suggestion. — The  suggestion  of  the  death  is  prima 
facie  evidence  of  such  death,  and  unless  controverted  by  the  op- 
posing party  no  further  proof  will  be  required.^  The  presump- 
tion is  that  the  suggestion  is  true  ;  ^  but  where  it  clearly  appears 
to  the  court  that  the  suggestion  was  not  based  on  actual  knowl- 
edge, the  suggestion  may  be  disregarded  and  judgment  rendered 
as  if  the  suggestion  had  not  been  made.* 

Death  Need  Not  be  Pleaded. — The  suggestion  of  the  death  is  sufficient, 
and  the  fact  need  not  be  pleaded.* 


providing  that  no  suit  shall  abate  or 
discontinue  for  the  death  of  either 
party  until  the  second  term  after  the 
death  has  been  suggested  and  proved, 
it  has  been  held  that  the  right  to  re- 
vival continues  during  the  whole  of  the 
second  term,  and  that  no  order  of  abate- 
ment can  be  made  at  such  term,  al- 
though the  practice  was  otherwise 
under  the  Act  of  1875.  Crouch  v. 
Happer,  5  Lea  (Tenn.)  171. 

1.  Stebbins  v.  Duncan,  108  U.  S.  32  ; 
Glenn  v.  Clapp,  11  Gill  &  J.  (Md.)  i; 
Miller  v.  Koger,  9  Humph.  (Tenn.) 
231 ;  Stimpson  v.  Seventh  Circuit  Judge, 
41  Mich.  3. 

Informal  Suggestion. — But  a  mere  in- 
formal suggestion  of  the  death  is  not 
sufficient  unless  admitted  and  proved, 
Settle  V.  Settle,  10  Humph.  (Tenn.) 
474 ;  or  unless  the  court  is  satisfied  that 
it  is  true,  Young  v.  Officer,  7  Yerg. 
(Tenn.)  137. 

Amending  Declaration  Unneceaaary. — 
The  suggestion  of  the  death  upon  the 
record  is  enough,  if  undisputed,  to 
have  all  the  proceedings  construed 
with  it  without  amending  the  declara- 
tion. But  the  latter  proceedings  must 
be  properly  entitled.  Stimpson  v. 
Seventh  Circuit  Judge,  41  Mich.  3. 

Suggestion  Put  In  Issue. — Where  the 
fact  of  the  death  is  put  in  issue,  it 
should,  like  any  other  issue,  be  left  to 
the  jury.  Fowler  f. Houston,  i  Nev.  469. 

Where  the  suggestion  of  the  death 
of  the  plaintiff  has  been  put  in  issue 
and  found  in  the  negative,  the  action 
will  be  dismissed  ;  but  if  it  afterwards 
appears  that  the  death  occurred  as  sug- 
gested, the  cause  ma}'  be  reinstated  on 
motion.  In  such  a  case  the  verdict  of 
the  jury  cannot  be  deemed  of  such 
force  as  to  exclude  the  truth,  and,  by 
binding  the  deceased  as  if  he  had  been 
alive,  defeat  the  rights  of  his  succession. 
Armstrong  v.  Nixon,  16  Tex.  610. 

2.  Armstrong  v.  Nixon,  16  Tex.  610. 

3.  Gillespie  v.  Bailey,  12  W.  Va.  70. 
In  this  case,  in  discussing  the  question 


as  to  the  course  to  be  pursued  when  the 
court  is  of  the  opinion  that  the  sugges- 
tion is  not  founded  on  good  faith. 
Green,  P.,  said:  "There  is  another 
preliminary  question  raised  in  this  case 
necessarj'  to  be  disposed  of  before  ex- 
amining into  the  merits  of  the  cause ; 
that  is  :  Did  the  court  err  in  rendering 
any  decision  in  this  cause  on  the  5th  of 
October,  1S69,  after  the  suggestion  of 
the  death  of  the  complainants  hy  the 
defendants.?  When  this  suggestion  was 
made,  the  cause  had  been  pending  up- 
wards of  thirty -six  years.  As  a  reason 
for  proceeding  to  render  a  decree  in 
favor  of  the  plaintiffs,  after  such  sug- 
gestion of  their  death,  the  court  below, 
in  its  decree,  says,  '  that  the  court  is  of 
opinion  that  the  proof  is  not  suf- 
ficient to  prove  the  death  of  complain- 
ants ;  and  the  same  comes  too  late,  and 
is  made  for  the  purposes  of  delay,  it 
being  made  at  the  time  the  papers  were 
offered  to  the  court  for  final  decree.' 
The  original  practice,  in  case  of  the 
death  of  the  plaintiff  in  a  chancery 
cause,  was  for  his  representatives  to 
file  a  bill  of  .review  ;  now  the  cause  may 
be  revived  without  such  a  bill  by  statu- 
tory provisions.  The  plaintiff's  repre- 
sentatives are  interested  in  seeing  that 
no  decree  is  entered  in  his  favor  after 
his  death.  And  it  is  therefore  usual 
for  such  representatives  to  have  his 
death  suggested,  and  the  cause  revived 
in  their  name.  Still  the  court  would 
permit  the  defendant  to  suggest  the 
plaintiffs  death,  if  satisfied  shch  sug- 
gestion is  made  truthfully  and  bona 
fide.  But  in  this  as  in  all  other  mat- 
ters, the  court  will  not  permit  such  ac- 
tion when  its  object  is  not  to  have 
proper  parties  before  the  court,  but 
simply  to  produce  delay.  The  court 
below  seems,  for  reasons  which  were 
doubtless  satisfactory,  to  have  regarded 
the  suggestion  as  made  in  bad  faith, 
and  merel}'  for  the  purposes  of  delaj-." 

4.  Cutts  V.  Haskins,  11  Mass.  56. 

The  suggestion  of  the  death   of  one 
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4.  Subsequent  Proceedings. — Where,  after  suggestion  of  the 
death,  it  is  necessary  that  the  representations  of  the  deceased  be 
made  parties,  the  cause  cannot  proceed  until  such  persons  have 
appeared.^  And  any  other  statutory  conditions  must  be  com- 
plied with.^  And  where  the  necessary  steps  are  not  taken  within 
a  reasonable  time  the  court  may  dismiss  the  suit  for  want  of 
prosecution.^ 

VIII.  Procedube  when  Action  Abates — 1.  Objections— How 
Raised. — When  the  death  of  a  party  passes  unnoticed,  and  judg- 
ment is  rendered  in  the  action,  it  is  too  late  to  object  on  appeal 
that  the  action  abated  by  the  death.*     And  so,  where  the  adminis- 


of  two  defendants  to  a  scire  facias  to 
revive  a  judgment,  is  equivalent  to  a 
dismissal  as  to  such  defendant.  David- 
son V.  Alvord,  3,  Ind.  i. 

A  suggestion  at  one  term  of  the 
death  of  a  party  cannot  be  pleaded  in 
abatement  at  a  subsequent  term,  as  the 
record  is  an  estoppel.  Gaines  v.  Conn, 
2  Dana  (Ky.)  231. 

1.  Murphy  xk  Redmond,  46  Mo.  317. 
Tennessee. — In  general,  an  action  is 

abated  at  the  second  term  after  the 
death  has  occurred,  where  no  adminis- 
trator has  appeared  and  asked  for  a 
revival,  but  on  the  appearance  of  the 
administrator  the  suit  may  be  revived, 
although  more  than  two  terms  have 
elapsed  since  the  death.  Young  v. 
Officer,  7  Yerg.  (Tenn.)  137,  a  case 
on  appeal. 

2.  Prior  v.  Kiso,  96  Mo.  303. 
IllinoiB. — In  attachment  proceedings, 

after  suggesting  the  death  of  the  plain- 
tiif,  it  is  error  to  proceed  to  judgment 
without  issuing  a  scire  facias  against 
the  defendant,  and  giving  notice  as 
provided  by  Rev.  Laws  1S33,  p.  91. 
Singleton  v.  Wofford,  4  111.  576. 

Tennessee. — Where  an  action  ie  sus- 
pended by  the  death  of  a  party,  apd 
such  death  is  suggested  on  the  record, 
no  proceeding  can  be  had  for  two 
terms  thereafter.  Evens  v.  Jackson,  i 
Overt.  (Tenn.)  237;  Cobb  v.  Conway, 
I  Overt.  (Tenn.)  294, 

Vermont. — On  the  decease  of  either 
party  in  a  suit  pending,  where  the 
cause  of  action  survives,  the  executor 
or  administrator  must  enter  at  the  next 
term  of  the  court  after  his  appointment, 
or  there  will  be  an  abandonment  of  the 
suit.  If  the  administrator  fails  to  appear 
at  the  next  term,  his  neglect  is  ipso 
facto  an  abandonment  of  the  suit,  and 
is,  so  far  as  he  is  concerned,  a  discon- 
tinuance.    Tyler  v.  Whitney,  8  Vt.  26. 

3.  Barribeau  v.  Brant,   17  How.  (U. 


S.)  43;  Alexander  v.  Barfield,  6  Tex. 
400. 

Vermont. — Where  the  cause  of  action 
survives  upon  the  suggestion  of  either 
party,  no  executor  or  administrator 
having  been  appointed,  the  cause  is 
continued  of  course  until  one  is  ap- 
pointed ;  and  when  such  appointment 
has  been  made,  the  surviving  party 
may  compel  an  appearance  by  scire 
facias,  or  in  default  of  an  appearance 
obtain  judgment  against  the  estate  of 
the  deceased  party.  An  administrator 
or  executor  cannot  be  cited  in  to 
maintain  or  defend  a  suit  if  a  term  of 
court  has  elapsed  in  which  he  could 
have  been  cited.  Tyler  v.  Whitney,  8 
Vt.  26. 

On  the  death  of  a  party  it  is  in  the 
discretion  of  the  court  to  say  how  long 
the  action  shall  be  continued  to  await 
the  appointment  of  an  administrator ; 
and  where  an  action  was  dismissed  be- 
cause of  unwarrantable  delay  in  such 
appointment,  the  appellate  court  refused 
to  examine  the  question.  Treasurer  v. 
Raymond,  16  Vt.  364. 

4.  Danforth  v.  Danforth,  11 1  111.  236; 
Life  Assoc,  of  America  z>.  Fassett,  102 
111.  315;  Stoetzell  V.  Fullerton,  44  111. 
108;  Crook  r;.  Tull,  iii  Mo.  283;  Blum 
T'.  Goldman,  66  Tex.  621.  See  supra, 
VII.  2.  a. 

Judgment  on  Appeal. — Where  a  judg- 
ment on  appeal  has  been  affirmed 
notwithstanding  the  death  of  the  de- 
fendant, the  court  having  had  no  notice 
of  such  death,  judgment  will  not  be 
disturbed  by  the  court  of  last  resort,  as 
such  action  would  be  the  exercise  of 
original  jurisdiction,  there  being  no 
evidence  of  error  on  the  record.  Out- 
law V.  Cherry,  88  Tenn.  367. 

In  Spalding  v.  Wathen,7  Bush  (Ky.) 
659,  an  appeal  was  prosecuted  to  the 
court  of  appeals  after  the  death  of 
the    appellant,   without  knowledge   of 
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trator  of  a  deceased  defendant  has  appeared  and  proceeded  with  the 
action,  it  is  too  late  for  objection  on  the  part  of  the  plaintifT.* 

2.  Stipulation  against  Abatement. — A  stipulation  between  the 
parties  that  the  action  shall  not  abate  by  the  death  of  the  plain- 
tiff or  defendant  pending  further  proceedings,  is  binding  on 
them  ;  *  nor  is  such  a  stipulation  against  public  policy .^ 

May  be  Imposed  by  Court. — The  court  has  authority  to  impose  such 
a  condition.* 

3.  Equity  Practice. — See  article  Revivor. 

IX.  Judgment  or  Decree  after  Death — 1.  In  General. — See 
articles  DECREES;  Judgments. 


his  death,  and  the  judgment  below 
reversed,  and  the  court  held  that  its 
judgment  of  reversal  was  not  void,  but 
binding,  and  said  that,  "  where  a  plain- 
tiff dies  pending  his  suit,  his  death  may- 
be pleaded  in  abatement,  but  the  de- 
fendant may  waive  such  plea,  and  per- 
mit the  cause  to  be  tried  upon  its  merits, 
without  revivor." 

Motion  to  Dismiss  on  Appeal. —  If 
the  plaintiff  in  an  action,  where  the 
cause  of  action  does  not  survive,  dies 
while  the  suit  is  pending  in  the  trial 
court,  and  his  administrator  enters  and 
prosecutes  the  action,  no  motion  to  dis- 
miss having  been  filed  in  the  trial  court, 
such  motion  cannot  be  made  for  the  first 
time  in  the  appellate  court.  The  objec- 
tion is  not  analogous  to  that  for  want 
of  jurisdiction.  Dana  i'.  Lull,  21  Vt.  383. 

1.  Roberts  v.  Marsen,  23  Hun  (N. 
Y.)  486.  In  this  case  the  adminis- 
trator of  a  sole  defendant  in  an  action 
of  replevin  appeared  and  proceeded 
with  the  trial. 

Kansas. — Where  irregular  proceed- 
ings are  had  in  a  case  after  the  death 
of  the  plaintiff",  any  person  interested 
adversely  to  such  proceedings  may  have 
the  same  set  aside  and  annulled  b}'  a 
motion  made  to  the  court,  upon  proper 
notice  being  given  to  those  who  are  in- 
terested therein.  Green  v.  McMurtry, 
20  Kan.  189. 

2.  Garlington    v.    Glutton,     i     Call  ■ 
(Va. )  520;  Cox   V.   New   York  Cent., 
etc.,  R.  Co.,  63  N.  Y.  415. 

A  stipulation  made  by  the  defendant's 
counsel  on  an  application  to  postpone 
the  trial,  that  in  case  of  the  death  of 
the  plaintiff  before  final  judgment  the 
cause  of  action  should  survive,  and  any 
verdict  or  judgment  be  regarded  as  if 
rendered  in  the  plaintiff's  lifetime,  is 
proper.  In  such  a  case  the  maxim, 
Modus  et  conventio  vincunt  legem,  ap- 
plies, except  to  the  restriction  that  the 


court  will  not  enforce  an  agreement 
contrary  to  express  statute  or  in  con- 
travention of  public  policy.  Cox 
V.  New  York  Cent.,  etc.,  R.  Co.,  63 
N.  Y.  415.  But  in  this  case  it  was 
questioned  whether  a  bare  agreement 
between  the  parties,  not  made  in  a 
pending  litigation  or  with  the  sanction 
of  the  court,  that  an  existing  cause  of 
action  which  abates  on  the  death  of 
one  of  the  parties  shall  survive,  could 
be  enforced. 

Binding  until  Final  Judgment. —  A 
stipulation  on  the  part  of  the  defendant's 
counsel,  as  a  condition  to  continuing 
the  cause  to  the  next  circuit,  that  the 
action  shall  not  abate  by  the  death  of 
the  plaintiff  before  final  judgment,  and 
that  any  verdict  and  judgment  may  be 
regarded  as  rendered  in  the  plaintiff's 
lifetime,  continues  in  force  until  final 
judgment,  although  in  the  meantime  a 
verdict  and  judgment  in  the  plaintiff's 
favor  may  have  been  set  aside.  Cox 
V.  New  York  Cent.,  etc.,  R.  Co.,  63 
N.  Y.415. 

3.  Cox  V.  New  York  Cent.,  etc.,  R. 
Co.,  63  N.  Y.  415. 

4.  Cox  XI.  New  York  Cent.,  etc.,  R. 
Co.,  63  N.  Y.  415. 

In  Ames  v.  Webbers,  10  Wend.  (N. 
Y.)  576,  which  was  an  action  in  tort 
for  an  escape,  the  court,  in  putting  off 
the  trial  of  the  cause  on  the  applica- 
tion of  the  defendant,  on  account  of 
the  absence  of  material  witnesses,  re- 
quired the  defendant's  counsel  to  stip- 
ulate, as  a  condition  of  granting  the 
application,  that  the  action  should  not 
at)ate  if  the  defendant  should  die  before 
the  next  circuit,  it  appearing  that  he 
was  then  afflicted  with  a  mortal  mal- 
ady. The  death  of  the  defendant  oc- 
curring before  judgment,  the  suit  was 
proceeded  with  against  the  deceased 
defendant,  and  a  writ  of  error  brought 
thereon  by  his  executors  was  quashed. 
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2,  Where  Death  Occurs  pending  Delay  by  Court. — When  the  judg- 
ment or  decree  has  been  delayed  by  act  of  the  court,  the  parties 
will  not  be  prejudiced  thereby,  and  the  death  of  the  plaintiff  or 
defendant  occurring  during  such  delay  will  not  prevent  the  entry 
of  the  judgment  or  decree.^ 

X.  Appeal  os  Weit  of  Ebeoe  aftee  Death. — See  articles 
Appeals,  vol.  2,  p.  i ;  Error,  Writ  of. 

XL  Civil  Death  of  a  Paety. — At  common  law,  the  civil  death 
of  a  party  to  an  action  had  the  same  effect  as  natural  death,  and 
the  whole  action  abated  ;  *  and  it  has  been  held  in  New  York,  un- 
der a  statute  declaring  that  a  sentence  of  imprisonment  shall  sus- 
pend the  civil  rights  of  the  party,  that  an  action  is  abated 
when  one  of  the  parties  thereto  is  sentenced  to  imprisonment  for  a 
term  of  years.*  But  by  the  modern  practice  process  served  upon 
a  party  confined  in  prison  is  regular  ;*  and  where  a  plaintiff  is  sen- 
tenced to  imprisonment  after  issue  joined,  the  defendant  may 
continue  the  action  and  take  judgment  by  default.^ 


1.  Clay  V.  Smith,  3  Pet.  (U.  S.)  411  ; 
Perry  v.  Wilson,  7  Mass*  393  ;  Teneick 
V.  Flagg,  29  N.J.  L.  25;  Diefendorf  v. 
House,  9  How.  Pr.  (N.  Y.  Supreme 
Ct.)  243;  Crawford  v.  Wilson,  4  Barb. 
(N.  Y.)  504;  Cumber  v.  Wane,  i 
Stra.  426;  Tooker  v.  Beaufort,  i  Burr. 
146;  Trelawny  T^  Bishop  of  Winches- 
ter, I  Burr.  226. 

Delay  by  Referees. — A  delay  by  the 
referees  in  making  and  delivering  their 
report  cannot  be  deemed  a  delay  of  the 
court.  Kissam  v.  Hamilton,  20  How. 
Pr.  (N.  Y.  Supreme  Ct.)  369. 

2.  Graham  v.  Adams,  2  Johns.  Cas. 
(N.  Y.)  408. 

3.  O'Brien  v.  Hagan,  i  Duer  (N. 
Y.)  664. 

4.  Davis  V.  Duffie,  3  Keyes  (N.  Y.) 
606,  affirming  8  Bosw.  (N.  Y.)  619; 
Phelps  V.  Phelps,  7  Paige  (N.  Y.)  150. 

Imprisoned  Debtor. — An  imprisoned 
debtor  is  equally  subject  to  be  sued 
and  prosecuted  to  judgment,  and  to  be 
proceeded  against  in  all  the  modes 
prescribed  by  law  to  enforce  civil 
remedies,  as  if  he  were  at  large.  Morris 
V.  Walsh,  14  Abb.  Pr.  (N.  Y.  Super. 
Ct.)  387. 

6.  Bonnell  v.  Rome,  etc.,  R.  Co.,  12 
Hun  (N.  Y.)  218,  limiting  O'Brien  v. 
Hagan,  i  Duer  (N.  Y.)  664.  In  this 
case  Smith,  J.,  said  :  "  The  statute 
provides  that  a  person  sentenced  to 
imprisonment  in  a  state  prison  for 
life  shall  be  deemed  civilly  dead 
(2  Rev.  Stat.,  701,  §  20),  and  that  a 
sentence  of   such  imprisonment  for  a 


term  less  than  for  life  suspends  all  the 
civil  rights  of  the  person  so  sentenced, 
and  forfeits  all  public  offices  and  all 
private  trusts,  authority,  or  power,  dur- 
ing the  term  of  such  imprisonment. 
(Id.,  §  19.)  These  provisions  undoubt- 
edly deprive  a  person  sentenced  to  a 
state  prison,  either  for  life  or  for  a 
term  of  years,  of  all  rights  as  a  plain- 
tiff in  an  action,  but  they  do  not  free 
him  from  all  liability  as  a  defendant  in 
an  action.  He  does  not  thereby  ac- 
quire immunity  from  the  claims  of 
private  individuals,  or  the  necessities  of 
public  justice.  The  statute  suspends 
his  rights  alone,  and  not  the  rights  of 
others  against  him.  Though  he  may 
not  sue  he  may  be  sued,  and  the  suit 
may  be  prosecuted  to  judgment  against 
him.  (Davis  v.  Duffie,  8  Bosw.  (N.  Y.) 
619,  affirmed  in  3  Keyes  (N.  Y.)  606.) 
And,  in  general,  he  is  subject  to  be 
proceeded  against  in  all  the  modes 
prescribed  by  law  to  enforce  civil  rem- 
edies, as  if  he  were  at  large.  (Morris 
V.  Walsh,  14  Abb.  Pr.  (N.  Y.  Super. 
Ct.)  387.)  If  the  defendant,  by  reason 
of  his  situation,  is  deprived  of  a  meri- 
torious defense,  the  court  ma^-,  on  a 
proper  application  after  his  release, 
open  the  default  and  vacate  the  judg- 
ment, when  it  can  be  done  without 
prejudice  to  the  rights  of  the  adverse 
party.  (See  Phelps  v.  Phelps,  7  Paige 
(N.  Y.)  150.)  But  the  proceedings 
against  him  will  not  be  set  aside  as 
irregular.  (Phelps  v.  Phelps,  7  Paige 
(N.  Y.)  150.)" 
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I.  Inteoductoey. — At  common  law  no  action  lay  for  death 
caused  by  the  wrongful  act  or  neglect  of  another.  Beginning  with 
Lord  Campbell's  Act,  statutes  have  been  passed  in  England, 
Canada,  and  all  the  States,  giving  such  a  right  of  action.  These 
statutes,  in  general,  give  a  civil  action  for  damages  to  the  heirs 
or  personal  representatives  of  the  deceased  ;  but  in  Massachusetts, 
in  certain  cases,  as  formerly  in  Maine  and  New  Hampshire,  the 
remedy  is  by  indictment  for  the  recovery  of  a  fine.  In  the  follow- 
ing article,  these  two  methods  of  recovery  have  been  treated  sepa- 
rately, and  for  more  convenient  reference  the  questions  arising 
under  admiralty  practice  have  been  gathered  together  under  the 
head  of  Admiralty  Jurisdiction. 

n.  FOEM  OF  Action. — When  the  statute  giving  a  right  of 
action  for  death,  caused  by  the  wrongful  act  or  neglect  of  another^ 
fails  to  provide  a  special  remedy,  such  right  may  be  enforced  by 
any  appropriate  common-law  action.* 

1.  Union   R.,  etc.,  Co.  v.   Shacklet,  passengers,by  the  personal  representa- 

119  111.  232.  tives  of  the  deceased,  may  properly  be 

Action  ex  Contractu. — Under  Netv  brought  on  contract.  The  statute 
Tork  Laws  of  1849,  c.  256,  §§  i  and  2,  defining  the  claim  of  the  personal  rep- 
providing  for  damages  for  death  caused  resentatives  to  be  founded  on  the  loss 
by  the  wrongful  act  of  any  agent,  of  property  brings  the  case  within  the 
engineer,  conductor,  or  other  person  in  rules  allowing  a  waiver  of  tort  and  a 
the  employ  of  any  company  or  person,  suit  on  contract.  Doedt  7'.  Wiswall,  15 
an  action  against  a  common  carrier  of  How.  Pr.  (N.  Y.  Supreme  Ct.)  128. 
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m.  Joinder  of  Actions — suit  by  Administrator. — In  an  action 
by  an  administrator,  a  count  alleging  that  the  intestate  was  in- 
jured by  the  negligence  of  the  defendant,  and  demanding  dam- 
ages for  the  pain  and  expense  caused  thereby,  may  be  joined  with 
a  count  demanding  damages  for  the  benefit  of  the  next  of  kin  of 
the  deceased,  for  death  resulting  from  the  negligence  of  the 
defendant. 1 

Suit  by  Parent. — But  an  action  brought  by  a  father  for  the  death 
of  his  minor  child  cannot  be  joined  with  an  action  for  his  own 
personal  injuries  resulting  from  the  same  accident.* 

Negligence  of  Defendant  and  Its  Servants. — A  complaint  may 
charge  in  one  count  that  death  resulted  from  the  negligence  of 
the  defendant,  and  in  another  count  that  it  was  caused  by  the 
■defendant  through  its  employees,  when  but  one  cause  of  action  is 
stated.^  But  should  two  causes  of  action  be  stated,  the  plaintiff 
will  be  required  to  set  up  both  properly,  or  elect  which  he  will 
retain  for  trial.* 


Thus,  a  claim  that  the  defendant,  a 
ferry  company,  agreed  for  hire  to  carry 
the  plaintiff's  intestate  safely  across  the 
river,  and  that  the  breach  of  the  con- 
tract consisted  in  managing  the  ferry 
boat  with  "want  of  skill  and  care,  and 
with  negligence,"  was  held  sufficient  to 
support  an  action  on  the  contract. 
Doedt  V.  Wiswall,  15  How.  Pr.  (N.  Y. 
Supreme  Ct.)  128. 

Action  in  Rem. — Under  Minnesota 
Comp.  Stat.  647,  an  action  for  wrong- 
fully causing  the  death  of  a  person  may 
be  maintained  against  a  steamboat  by 
name,  instead  of  against  the  owners, 
agents,  or  consignees.  Boutiller  v. 
Steamboat  Milwaukee,  8  Minn.  97. 

1.  Preston  v.  St.  Johnsbury,  etc.,  R. 
Co.,  64  Vt.  280. 

Sucli  causes  of  action  are  of  the  same 
character ;  have  reference  to  the  same 
alleged  negligence  of  the  defendant; 
are  admitted  by  the  same  general  plea, 
and  supported  by  the  same  evidence, 
save  on  the  question  of  damages  ;  they 
require  the  same  judgment,  and  must  be 
enforced  in  the  names  of  the  same 
party,  namely,  the  personal  representa- 
tives of  the  deceased.  Such  a  joinder 
may  be  had,  although  the  plaintiff  does 
not  sue  in  the  same  right  in  both  cases. 
Ranney  v.  St.  Johnsburv,  etc.,  R.  Co., 
64  Vt.  277. 

Contrary  RtUe  In  Kentucky. — It  was 
;held.  however,  in  Louisville,  etc.,  R.  Co. 
-u.  Kellem  (Supreme  Ct.),  13  Ky.  L. 
Rep.  228,  that  under  the  Kentucky 
fpractice  such  causes  of  action  could  not 
Jbe  joined. 


Widow  Suing  for  Herself  and  Children. 

— So  the  claims  of  a  widow  suing  in 
her  representative  and  individual  ca- 
pacities, and  as  tutrix  for  her  minor 
children,  may  properly  be  joined  in 
one  suit ;  as  in  such  an  action  a  judg- 
ment final  and  conclusive  as  to  all  par- 
ties may  be  rendered,  Clairain  t'.  West- 
ern Union  Tel.  Co.. 40  La.  Ann.  178. 

Misjoinder  and  How  Cured. — An  ac-' 
tion  by  an  administrator,  for  damages 
resulting  to  his  intestate  before  his 
death,  cannot  be  joined  in  one  count 
with  an  action  for  damages  under  a 
statute  for  the  benefit  of  the  minor 
children  of  the  deceased.  Daley  %\ 
Boston,  etc.,  R.  Co.,  147  Mass.  loi, 
holding,  however,  that  where  such  a 
joinder  has  been  made,  and  the  statu- 
tory cause  of  action  imperfectly  stated, 
the  plaintiff  may  amend  his  declaration 
so  as  to  properly  state  such  cause  of 
action,  and  then,  the  actions  being  im- 
properly joined,  strike  out  his  original 
count. 

2.  Cincinnati,  etc.,  R.  Co.  v.  Chester, 
57  Ind.  297. 

3.  Brownell  v.  Pacific  R.Co.,47  Mo. 
239,  where  the  same  cause  of  actioti 
was  stated  in  different  ways  in  order  to 
meet  the  evidence. 

4.  Reed  v.  Northeastern  R.  Co.,  37 
S.  Car.  42,  where  the  plaintiff  stated 
separate  causes  of  action  by  alleging 
that  the  defendant  was  negligent  in 
leaving  open  certain  switches,  and  that 
the  defendant's  engineer  was  negligent 
in  running  his  train  at  a  greatly  exces- 
sive rate  of  speed. 
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Joinder  of  Actions  in  a  Single  Connt. — A  count  containing  allega- 
tions charging  several  distinct  breaches  of  duty,  each  constituting 
an  independent  cause  of  action,  improperly  joins  such  causes  of 
action.*  But  where,  as  is  frequently  the  case,  the  general  charge 
of  negligence  is  predicated  on  several  different  acts,  either  of  com- 
mission or  omission,  such  acts  do  not  necessarily  constitute 
separate  causes  of  action,  and  need  not  be  pleaded  in  separate 
counts.^ 

IV.  Parties — 1.  Who  may  Sue — a.  In  General. — As  the  right 
of  action  for  injuries  resulting  in  death  is  entirely  statutory,  such 
action  must,  as  a  rule,  be  brought  in  the  name  of  the  person  or 
persons  to  whom  the  right  is  given  by  the  statutes  of  the  state 
where  the  injury  occurred.* 


1.  Highland  Ave.,  etc.,  R.  Co.  v.  Du- 
senberrv,  94  Ala.  413 ;  in  that  case  a 
count  contained  allegations  attributing 
the  death  of  the  intestate  successively 
to  (i)  the  gross  negligence  of  the  fore- 
man in  charge  or  control  of  certain 
handcars;  (2)  to  the  negligence  of 
some  person  or  persons  in  charge  or 
•control  of  the  running,  moving,  or 
operating  of  one  of  such  hand  cars;  (3) 
to  the  defective  and  worn  condition  of 
one  or  both  of  the  hand  cars,  which 
condition  had  arisen  from,  or  had  not 
been  discovered  owing  to,  the  negli- 
gence of  the  defendant;  and  (4)  to  the 
negligence  of  some  person  or  persons 
in  the  service  or  employ  of  the  defend- 
ant, who  had  the  superintendency  of 
the  moving  of  such  cars,  while  in  the 
exercise  of  his  authority.  The  court 
held  that  none  of  the  specifications  of 
negligence  could  be  stricken  out  or 
disregarded  as  surplusage,  for  each 
was  an  essential  part  of  the  action; 
nor  could  the  various  allegations  be 
treated  as  several  independent  counts 
which  might  be  pleaded  separately. 

2.  Smith  V.  Missouri  Pac.  R.  Co.,  56 
Fed.  Rep.  458,  holding  that  in  such  a 
case  it  is  the  common  and  correct 
practice  to  set  forth  in  the  same  count 
all  the  concurrent  acts  which  are  re- 
lied on  to  establish  the  general  charge 
of  negligence. 

More  than  One  Count  Improper — IVe-w 
Tork. — A  cause  of  action  for  negli- 
gence resulting  in  death  should  gener- 
ally be  stated  in  one  count  in  the  com- 
plaint, and  the  plaintiff  will  not  be 
allowed  to  use  several  counts  for  the 
same  cause  of  action,  varying  them  as 
to  form  and  manner  of  statement. 
Dickins  v.  New  York  Cent.  R.  Co.,  13 
How.  Pr.  (N.  Y.  Supreme  Ct.)  22S. 


Iowa. — A  petition  in  an  action  for 
personal  injury  resulting  in  death 
ought  not  to  be  divided  into  counts, 
and  an  order  directing  such  a  division 
is  generally  improper.  Hammer  v. 
Chicago,  etc.,  R.  Co.,  61  Iowa  56,  10 
Am.  &  Eng.  R.  Cas.  772. 

3.  Nashville,  etc.,  R.  Co.  v.  Spray- 
berry,  8  Baxt.  (Tenn.)  341  ;  Wooden  v. 
Western  New  York,  etc.,  R.  Co.,  126 
N.  Y.  10;  Usher  t'.  West  Jersey  R.  Co., 
126  Pa.  St.  206;  North  Pennsylvania 
R.  Co.  V.  Robinson,  44  Pa.  St.  175; 
Oates  V.  Union  Pac.  R.  Co.,  104  Mo. 
514;  Cincinnati,  etc.,  R.  Co.  v.  Adam 
(Ky.  1S90),  13  S.  W.  Rep.  428. 

Construction  of  Statute. — Where  a 
statute  giving  right  of  action  to  the 
widow  and  children  of  the  deceased, 
provides  that  any  one  of  the  parties 
entitled  to  damages  may  bring  an  action 
for  the  benefit  of  all,  either  the  widow 
or  any  of  the  children  of  the  deceased 
may  sue  for  the  benefit  of  all.  Texas, 
etc.,  R.  Co.  V.  Berry,  67  Tex.  238. 

Action  in  Foreign  State — Lex  Loci. — 
The  New  Jersey  statute  provides  that 
"  every  such  action  shall  be  brought  by 
and  in  the  name  of  the  personal  repre- 
sentatives of  such  deceased  person,  for 
the  exclusive  benefit  of  the  widow  and 
next  of  kin,"  and  under  such  statute  a 
widow  cannot  sue  in  the  courts  of 
Pennsylvania  in  her  own  name  upon  a 
cause  of  action  arising  in  New  Jersej'. 
In  such  actions,  the  question  as  to  who 
may  sue  is  not  a  matter  of  form  merely, 
but  of  right,  and  the  remedy  must  fol- 
low the  law  of  the  right,  and  is  there- 
fore not  determinable  by  the  law  of  the 
form.  Usher  v.  West  Jersey  R.  Co., 
126  Pa.  St.  206. 

Dependents  of  Deceased — Loss  of  Sup- 
port.— Where  a  statute  declares  that  in 
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b.  Personal  Representatives  —  The  General  Euie. — Where 
the  statute  of  a  state  provides  that  an  action  for  the  death  of  a 
person,  killed  by  the  wrongful  act  or  negligence  of  another,  shall 
be  brought  by  the  personal  representative  of  the  deceased,  no 
person  other  than  a  personal  representative  can  sue  in  such  a 
case  where  death  occurred  within  the  state,*  unless  the  action  is 
brought  by  another  in  the  name  of  the  personal  representative.^ 

By  Implication. — When  the  statute  provides  that  the  right  of 
action  shall  survive  without  giving  another  right  of  action  for  the 
death,  such  action  must  be  brought  by  the  personal  representa- 
tive,* unless  otherwise  provided  by  statute.* 


case  the  deceased  leaves  no  husband, 
wife,  or  minor  children,  those  depend- 
ent upon  him  may  sue,  the  mother  and 
minor  sisters  and  nieces,  being  de- 
pendent upon  the  decedent,  are  proper 
parties ;  but  not  adult  sisters,  though 
they  also  were  supported  by  the  de- 
ceased.    Duval  V.  Hunt,  34  Fla.  85. 

Repugnant  Statutes. — By  the  Wash- 
ingto7t  Code  Civ,  Pro.,  §  703,  it  is  pro- 
vided that  an  action  for  death  by  wrong- 
ful act  may  be  brought  by  the  personal 
representatives  of  the  decedent,  but  by 
section  13S  of  the  same  code  it  is  de- 
clared that  such  an  action  may  be  pros- 
ecuted by  the  heirs  or  personal  repre- 
sentatives of  the  decedent.  As  section 
138  is  a  later  enactment  of  the  legis- 
lature, it  has  been  held  to  have  repealed 
section  703,  which  is  repugnant  thereto. 
Dahl  V.  Tibbals,  5  Wash.  259. 

1.  Selma,  etc.,  R.  Co.  v,  Lacey,  49 
Ga.  106;  Kramer  v.  San  Francisco 
Market  St.  R.  Co.,  25  Cal.  435  ;  Little 
Rock,  etc.,  R.  Co.  v.  Townsend,  41 
Ark.  382;  Dimmey  v.  Wheeling,  etc., 
R.  Co.,  27  W.  Va.  32;  Chicago  v. 
Major,  18  111.  349;  Nash  v.  Tousley,  28 
Minn.  5;  Wilson  t'.  Bumstead,  12  Neb. 
i;  Ryall  v.  Kennedy,  40  N.  Y.  Super. 
Ct.  347 ;  Lampman  t'.  Gainsborough 
Tp.,  17  Ont.  Rep.  191. 

Father  cannot  Sue. — Under  the  Ala- 
bama Code  of  1866,  §§  2590-2593,  an 
action  for  the  death  of  a  minor  son 
employed  by  another  with  the  consent 
of  the  father,  when  such  death  is  caused 
by  the  negligence  of  a  servant,  must  be 
brought  by  the  representatives  of  the 
deceased,  as  provided  by  the  statute, 
and  cannot  be  brought  by  the  father. 
Williams  v.  South,  etc.,  Alabama  R. 
Co.,  91  Ala.  635. 

So,  under  Minnesota  Gen.  Stat,  of 
1878,  c.  77,  §  2,  an  action  for  the  negli- 
gent killing  of  an  infant  child  cannot 


be  brought  by  the  father ;  it  must  be 
brought  by  the  executor  or  administra- 
tor. Scheffler  v.  Minneapolis,  etc.,  R. 
Co.,  32  Minn.  125. 

Deceased  a  Married  Woman. — The 
personal  representative  must  sue  al- 
though the  deceased  was  a  married 
woman,  and  the  action  should  not  be 
brought  by  her  husband,  as  the  question 
whether  or  not  the  deceased  was  sui 
juris  is  immaterial.  South,etc., Alabama 
R.  Co.  V.  Sullivan,  59  Ala.  272.  But  the 
husband  may  sue  as  executor.  Dimmey 
V.  Wheeling,  etc.,  R.  Co.,  27  W.  Va.  52. 

Representative  Merely  a  Nominal 
Party. — Where  the  statute  provides  that 
the  damages  shall  inure  to  the  hus- 
band, wife  or  children  of  the  de- 
ceased, the  executor  or  administrator 
is  merely  a  nominal  plaintiff  suing  for 
their  benefit.  Kansas  Pac.  R.  Co.  t'» 
Miller,  2  Colo.  442. 

No  Ex  Officio  Right  to  Sue. — An  ad- 
ministrator in  such  cases  derives  his 
authority  solely  from  the  statute,  and 
he  has  no  ex  officio  right  to  sue.  Hous- 
ton, etc.,  R.  Co.  V.  Hook,  60  Tex.  403. 

Action  in  Rem. — In  Minnesota  the  per- 
sonal representative  is  the  proper  par- 
ty plaintiff  in  an  action  i?t  rem  against 
a  steamboat,  under  Minn.  Comp.  Stat. 
610.  Boutiller  v.  Steamboat  Milwau- 
kee. 8  Minn.  97. 

2.  Westcott  V.  Central  Vermont  R. 
Co.,  61  Vt.  43S;  Whiton  -•.  Chicago, 
etc.,  R.  Co.,  21  Wis.  305;  Woodward  v. 
Chicago,  etc.,  R.  Co.,  23  Wis.  400;  At- 
chison V.  Twine,  9  Kan.  353;  Limekill- 
er  f .  Hannibal,  etc.,  R.  Co.,  33  Kan.  83, 
19  Am.  &  Eng.  R.  Cas.  184. 

3.  Soule  V,  New  York,  etc.,  R.  Co., 
24  Conn.  575;  Flatlej'  v.  Memphis,  etc., 
R.  Co.,  9  Heisk.  (Tenn.)  230;  Bledsoe 
V.  Stokes,  I  Baxt.  (Tenn.)  314. 

4.  Books  V.  Danville  Borough,  95 
Pa.  St.  158.' 
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So,  also,  when  the  statute  fails  to  provide  by  whom  the  action 
may  be  brought,  or  provides  merely  that  the  action  may  be  main- 
tained in  any  case  where  the  deceased,  if  living,  might  have  main- 
tained it,  it  must  be  brought  by,  and  in  the  name  of,  the  personal 
representative  ;*  and  where  the  statute  provides  that  merely  com- 
pensatory damages  may  be  received,  the  action  must  be  brought 
by  the  personal  representative.* 

When  Bepresentative  cannot  Sue. — Where  the  right  of  action  is 
given  first  to  the  widow  or  next  of  kin,  the  personal  representa- 
tive cannot  sue.^ 

The  Term  "Personal  Representative"  has  been  uniformly  held  to 
mean  the  executor  or  administrator  of  the  deceased,  and  not  to 
include  the  next  of  kin.'* 


1.  Quin  V.  Moore,  15  N.  Y,  432. 
Failure  to  Provide  Who  Shall   Sue. — 

Under  a  statute  giving  the  right  of  re- 
covery to  the  heirs  at  law  of  an  em- 
ployee, as  if  such  employee  had  not 
been  in  the  service  of  the  defendant,  but 
failing  to  provide  bj'  whom  the  action 
should  be  brought,  it  was  held  that  the 
action  should  be  brought  b}-  the  personal 
representative,  because  of  such  a  provi- 
sion in  a  former  statute  to  which  the 
latter  statute  was  held  to  refer.  Stewart 
T'.  Louisville,  etc.,  R.  Co.,  83  Ala.  493. 

Under  a  General  Statutory  Provision. 
— hidiana  Code,  §  27,  provides  that  an 
action  for  damages  for  causing  the 
death  of  a  child  must  be  brought  by 
the  father,  or,  in  case  of  his  death  or 
desertion,  by  the  mother,  or  by  the 
guardian  for  his  ward.  It  has  been 
held  that  where  there  is  no  father, 
mother  or  guardian,  an  administrator 
may  sue  under  the  general  provision  of 
the  code,  section  784,  allowing  suits 
by  administrators  where  the  deceased 
might  have  maintained  the  action. 
Pittsburg,  etc.,  R.  Co.  v.  Vining,  27 
Ind.  :;i3. 

2.  This  is  so  although  a  general  statu- 
tory provision  applying  to  all  actions 
for  death  declares  that  such  actions 
may  be  brought  by  the  widow,  heirs, 
or  personal  representative  of  the  de- 
ceased. Givens  v.  Kentuckj-  Cent.  R. 
Co.,  89  Kv.231. 

3.  Beldingf.  Black  Hills,  etc.,  R.  Co., 
52  Am.  &  Eng.  R.  Cas.  624. 

But  in  case  the  widow  waives  her 
prior  right  the  representative  may  sue. 
Webb  V.  Railway  Co.,  88  Tenn.  119. 

4.  Kramer  v.  San  Francisco  Market 
St.  R.Co,,  25  Cal.434;  Denver,  etc.,  R. 
Co.  V.  Woodward,  4  Colo,  i;  Western, 
etc.,   R.    Co.   V.    Strong.    52   Ga.   461 ; 


Chicago  T'.  Major,  18  111.  349;  Toledo, 
etc.,  R.  Co.  V.  Reeves,  8  Ind.  App.  667; 
Boutiller  v.  Steamboat  Milwaukee,  8 
Minn.  97;  Illinois  Cent.  R.  Co.  v. 
Hunter,  70  Miss.  471;  Woodward  v. 
Chicago,  etc.,  R.  Co.,  23  Wis.  405 ; 
Hagen  v.  Kean,  3  Dill.  (U.  S.)  124; 
Saflford  v.  Drew,  3  Duer  (N.  Y.)  632. 
In  the  case  last  cited,  Duer,  J.,  said: 
"There  is  another  objection  raised  by 
the  demurrer,  to  which  it  is  now  proper 
to  advert.  It  is  that  the  plaintiff,  as 
administrator,  has  not  a  legal  capacity 
to  sue ;  doubtless  meaning  that  if  the 
action  is  maintainable  at  all,  it  should 
be  brought  in  the  name  of  the  widow 
and  next  of  kin,  if  such  there  are,  as 
the  real  parties  in  interest.  But  I  agree 
with  the  counsel  of  the  plaintiff  that 
the  words  '  personal  representatives.' 
in  their  proper  legal  signification,  refer 
to  those  who  represent  the  personal 
estate  of  the  deceased  ;  in  other  words, 
to  executors  or  administrators,  and 
that  there  are  no  reasons  for  attribut- 
ing a  different  meaning  to  the  words 
in  the  statute  upon  which  this  action  is 
founded.  On  the  contrary,  as  the 
power  of  distributing  the  amount  re- 
covered, to  the  widow  or  next  of  kin,  is 
not  given  to  the  court,  it  is  only  to  the 
executor  or  administrator  that  it  can 
properly  belong.  The  damages,  which 
as  a  fund  he  is  bound  to  distribute,  he 
is  entitled  to  receive ;  and  to  enable 
him  to  receive  them,  it  is  in  his  nam^ 
that  the  action  for  their  recovery  must 
be  brought." 

Temporary  Administrator. — Where  a 
statute  allows  suit  by  an  administrator, 
a  temporary  administrator  may  sue. 
Louisville,  etc..  R.  Co.  v.  Chaffin,  84 
Ga.  519;  Houston,  etc.,  R.  Co.  v.  Hook, 
60  Tex.  403. 
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Foreign  Administratorg. — The  question  whether  a  foreign  administra- 
tor may  sue  in  the  courts  of  the  state  where  the  injury  occurred, 
depends  largely  on  the  practice  of  the  state  where  the  action  is 
brought.*  But  in  those  cases  which  have  been  decided  on  general 
principles,  uninfluenced  by  any  local  practice,  the  courts  have 
uniformly  held  that  a  foreign  administrator  may  sue  in  the  state 
in  which  the  injury  occurred.* 

Besident  Administrator  Suing  for  Injnriea  Beeeiyed  in  Another  State. — As  to 
the  propriety  of  allowing  an  administrator  appointed  in  the  state 
in  which  the  action  is  brought  to  sue  in  such  state,  under  the 
statute  of  another  state,  for  injuries  received  in  the  latter  state, 
there  is  some  conflict  of  authority.^     But   the   better   doctrine 


Ancillary  Administrator.  —  And  an 
ancillary  administrator  may  bring  the 
action.  Hartford,  etc.,  R.  Co.  v.  An- 
drews, 36  Conn.  213;  Lang  v.  Hous- 
ton St.  R.  Co.,  75  Hun  (N.  Y.)  151 
(under  N.  Y.  Code  Civ,  Pro.,  §  1902). 

Huiband  as  Administrator. — If  a  hus- 
band becomes  his  wife's  administrator, 
he  may  sue  as  her  personal  represent- 
ative. Dickins  v.  New  York  Cent. 
R.  Co.,  23  N.  Y.  158. 

1.  Maysville  St.  R.,  etc.,  Co.  v.  Mar- 
vin, 59  Fed.  Rep.  91. 

In  Kentucky,  under  Gen.  Stat.,  c. 
39,  art.  2,  §§  43,  44,  a  foreign  represent- 
ative cannot  sue  in  the  courts  of  that 
state  for  the  death  of  his  decedent  oc- 
curring there.  Maysville  St.  R.,  etc., 
Co.  V.  Marvin.  59  Fed.  Rep.  91. 

In  Illinois,  under  Rev.  Stat.,  c.  3, 
§  42,  which  gives  foreign  administra- 
tors the  right  to  sue  to  enforce  claims 
of  thfe  estate,  it  has  been  held  that  a 
foreign  administrator  may  sue  for  the 
death  of  his  intestate  occurring  in  Illi- 
nois. Wabash,  etc.,  R.  Co.  v.  Shacklet, 
105  111.  364,  12  Am.  &  Eng.  R.  Cas.  166. 

2.  South  Carolina  R.  Co.  v.  Nix,  68 
Ga.  572.  But  see  South- Western  R. 
Co.  V.  Paulk,  24  Ga.  356. 

Nebraska. — The  right  conferred  is 
enforceable  by  the  administrator,  no 
matter  where  he  was  appointed,  and  is 
not  limited  to  a  personal  representa- 
tive appointed  in  the  state.  Missouri 
Pac.  R.  Co.  V.  Lewis,  24  Neb.  848. 

Kansas. — Where  the  statute  merely 
declares  that  the  personal  representa- 
tive of  one  whose  death  is  caused  by 
the  wrongful  act  of  another  may 
maintain  an  action  for  damages  there- 
for, there  is  nothing  to  show  that  the 
right  of  action  islimited  to  residents  of 
the  state,  and  a  foreign  administrator 
may  sue.  Kansas  Pac.  R.  Co.  v.  Cut- 
ter, 16  Kan.  568. 


But  a.  foreign  administrator  cannot 
sue  where  the  law  of  the  state  whence 
he  derives  his  appointment  prohibits 
him  from  maintaining  such  an  action 
in  his  own  state.  Limekiller  v.  Hanni- 
bal, etc.,  R.  Co.,  33  Kan.  83,  19  Am.  & 
Eng.  R.  Cas.  184;  Hulbert  v.  Topeka, 
34  Fed.  Rep.  510. 

Indiana. — It  has  been  held  that  the 
statute  giving  the  right  of  action 
should  be  liberally  interpreted  so  as  to 
allow  suit  by  a  foreign  administrator, 
on  the  ground  that  the  statute  was  in- 
tended to  give  a  remedy,  not  only  to 
the  resident  citizens  of  Indiana,  but 
also  to  the  citizens  of  other  states,  in- 
jured while  passing  through  or  residing 
within  such  state.  Jeffersonville,  etc., 
R.  Co.  V.  Hendricks,  41  Ind.  48;  Mem- 
phis, etc..  Packet  Co.  v.  Pikey  (Ind. 
1895),  40  N.  E.  Rep.  527. 

3.  In  Ohio  it  has  been  held  that 
such  an  action  cannot  be  maintained 
where  there  is  nothing  in  the  statute 
under  which  the  action  is  brought  to 
indicate  that  it  was  intended  to  operate 
beyond  the  limits  of  the  state.  Wood- 
ard  V.  Michigan  Southern,  etc.,  R.  Co., 
10  Ohio  St.  121. 

In  msBOurl  such  an  action  has 
been  held  to  have  been  improperly 
brought  on  the  ground  that  the  statute 
of  the  foreign  state  had  no  extraterri- 
torial force,  and  also  because,  under  the 
Missouri  statute,  an  administrator 
could  not  maintain  an  action  for  per- 
sonal injuries  to  his  intestate.  Vawter 
V.  Missouri  Pac.  R.  Co.,  84  Mo.  679 ; 
Gates  V.  Union  Pac.  R.  Co.,  104  Mo. 
514;  Wilson  V.  Tootle,  55  Fed.  Rep.  211. 

In  Ne"w  York  the  statutes  have  been 
more  liberally  interpreted,  and  an 
action  may  be  maintained  therein,  by 
an  administrator  appointed  there,  for  a 
cause  of  action  arising  in  another 
state.      Leonard    v.    Columbia   Steam 
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would  seem  to  be  that,  in  the  absence  of  any  statutory  prohibition, 
he  may  so  sue.* 


Nav.  Co.,  84  N.  Y.  48;  Stallknecht  v. 
Pennsylvania  R.Co.,  13  Hun  (N.Y.)45i. 

MassacIxusettB.  —  It  has  been  held 
that  a  Massachusetts  administrator 
cannot  sue  in  that  state  under  the  stat- 
ute of  another,  but  the  decision  was 
based  upon  the  ground  that  there  was 
in  Massachusetts  no  statute  giving  a 
right  of  action  similar  to  that  of  the 
state  under  whose  statute  the  action 
was  brought.  Richardson  v.  New 
York  Cent.,  etc.,  R.  Co.,  qS  Mass.  85. 

Kentucky. — In  Bruce  v.  Cincinnati 
R.  Co.,  S3  Ky.  174.  the  court  held  that 
such  an  action  being  territorial  in  its 
nature,  a  right  of  action  accruing  under 
the  statute  of  another  state  could  be 
enforced  in  Kentucky  by  ^an  adminis- 
trator appointed  there,  and  further, 
that  the  fact  that  such  a  right  of  action 
was  purely  statutory  did  not  affect  or 
vary  the  principle  on  which  the  ad- 
ministrator might  sue.  The  case  o-oer- 
rnles  Taylor  v.  Pennsylvania  Co.,  78 
Ky.  348,  in  all  points  where  that  case 
is  in  conflict  with  the  doctrine  above 
laid  down. 

EanBas. — In  McCarthy  f.  Chicago, 
etc.,  R.  Co.,  iS  Kan.  46,  it  was  held 
that  such  an  administrator  could  not 
sue  under  the  statute  of  another  state, 
on  the  ground  of  the  inadvisability  of 
allowing  such  an  action  under  the  laws 
of  another  state,  and  the  difficulties 
which  would  arise  in  regard  to  the  dis- 
tribution of  the  damages  recovered ; 
and  also  on  the  ground  that  the  fact 
that  at  common  law  no  such  action 
could  be  maintained  differentiates  the 
case  from  rights  of  action  founded  on 
the  common  law. 

Iowa — In  Morris  v.  Chicago,  etc., 
R.  Co.,  19  Am.  &  Eng.  R.  Cas.  iSo,  it 
was  held  that  an  administrator  could 
sue  under  a  foreign  statute  on  the 
broad  ground  that  where  a  right  of  ac- 
tion accrues  by  virtue  of  a  statute  of 
any  state,  such  action,  when  transitory, 
may  be  maintained  in  any  forum,  and 
that  the  venue  is  immaterial. 

In  Mississippi,  an  administrator  ap- 
pointed in  the  state  where  the  action 
is  brought  may  sue  under  the  statute 
of  a  foreign  state,  even  though  such 
administrator  would  not  have  had  the 
right  to  sue  had  the  wrong  occurred  in 
the  state  of  his  appointment.  Illinois 
Cent.   R.  Co.  v.  Crudup,  63   Miss.  291. 


In  tlie  Federal  Courts  it  has  been 
held  that  the  administrator  could  not 
sue,  because  in  such  an  action  he  sued 
as  trustee  for  the  next  of  kin,  and  the 
only  title  which  he  acquired  to  such 
trusteeship  was  by  appointment  as  ad- 
ministrator under  the  laws  of  New 
York,  where  the  action  was  brought, 
but  that  the  laws  of  such  state  did  not 
confer  upon  the  representatives  of 
deceased  persons  any  power  to  obtain 
damages  for  injuries  which  the  de- 
ceased received  in  another  state,  result- 
ing in  his  death.  Mackay  v.  New  Jer- 
sey Cent.  R.  Co..  14  Blatchf.  (U.  S.)  65. 

1.  Bruce  v.  Cincinnati  R.  Co.,  83 
Ky.  174;  Louisville,  etc.,  R.  Co.  v. 
Shivell  (Ky.  1892),  iS  S.  W.  Rep.  944; 
Illinois  Cent.  ,R.  Co.  v.  Crudup,  63 
Miss.  291  ;  Cincinnati,  etc.,  R.  Co.  v. 
McMullen,  117  Ind.  439;  Burns  v. 
Grand  Rapids,  etc.,  R.  Co.,  113  Ind. 
169 ;  Leonard  v.  Columbia  Steam 
Nav.  Co.,  84  N.  Y.  48;  Dennick  v. 
New  Jersey  Cent.  R.  Co.,  103  U.  S.  11. 
In  the  case  last  cited.  Justice  Miller 
reasoned  as  follows:  "The  action  in 
the  present  case  is  in  the  nature  of 
trespass  to  the  person,  always  held  to 
be  transitory,  and  tlie  venue  immate- 
rial. *  *  *  We  do  not  see  how  the 
fact  that  it  was  a  statutory  right  can 
vary  the  principle.  A  party  legally 
liable  in  New  Jersey  cannot  escape 
that  liability  by  going  to  New  York. 
If  the  liability  to  pay  money  was  fixed 
by  the  law  of  the  state  where  the  trans- 
action occurred,  is  it  to  be  said  it  can 
be  enforced  nowhere  else  because  it 
depended  upon  statute  law  and  not 
upon  common  law.?  It  would  be  a 
very  dangerous  doctrine  to  establish, 
that  in  all  cases  where  the  several 
states  have  substituted  the  statute  for 
the  common  law,  the  liability  can  be 
enforced  in  no  other  state  but  that 
where  the  statute  was  enacted  and  the 
transaction  occurred.  The  common 
law  never  prevailed  in  Louisiana,  and 
the  tights  and  remedies  of  her  citizens 
depend  upon  her  civil  code.  Can  these 
rights  be  enforced  or  the  wrongs  of  her 
citizens  be  redressed  in  no  other  state 
of  the  Union?  The  contrary  has  been 
held  in  many  cases.  *  *  *  But  it  is  said 
that,  conceding  that  the  statute  of  the 
state  of  Ne-w  Jersey  established  the 
liability  of  the  defendant   and  gave  a 
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c.  Widow  of  Deceased. — In  some  states  the  statute  provides 
that  the  widow  shall  have  the  first  right  of  action.  In  such  cases 
the  action  must  be  brought  in  her  name,*  unless  she  elect  not  to 
sue.* 

Widow  Not  Personal  Eepresentative. — The  widow  is    not    a  personal, 
representative  within  the  meaning  of  the  statutes.^ 

d.  Heirs  of  Deceased. — When  the  statute  prqvides  that  the 
action  may  be  brought  by  the  widow,  heir,  or  personal  representa- 
tive of  the  deceased,  the  term  "heir"  means  " child  "  and  does 
not  include  parents  or  collateral  relatives.'* 


remedy,  the  right  of  action  is  limited 
to  a  personal  representative  appointed 
in  that  state  and  amenable  to  its  juris- 
diction. The  statute  does  not  say  this 
in  terms.  '  Every  such  action  shall  be 
brought  by  and  in  the  names  of  the 
personal  representatives  of  such  de- 
ceased person.'  It  may  be  admitted 
that  for  the  purpose  of  this  case  the 
words  '  personal  representatives  '  mean 
the  administrator.  The  plaintifY  is. 
then,  the  only  personal  representative 
of  the  deceased  in  existence,  and  the 
construction  thus  given  the  statute  is, 
that  such  a  suit  shall  not  be  brought 
by  her.  This  is  in  direct  contradiction 
of  the  words  of  the  statute.  The  advo- 
cates of  this  view  interpolate  into  the 
statute  Avhat  is  not  there,  by  holding 
that  the  personal  representative  must 
be  one  residing  in  the  state  or  appointed 
by  its  authority.  The  statute  says  the 
amount  recovered  shall  be  for  the  exclu- 
sive benefit  of  the  widow  and  next  of 
kin.  Why  not  add  here,  also,  by  con- 
struction, 'if  they  reside  in  the  state  of 
New  Jersey  .^'  It  is  obvious  that  noth- 
ing in  the  language  of  the  statute  re- 
quires such  a  construction.  Indeed,  by 
inference,  it  is  opposed  to  it.  The  first 
section  makes  the  liability  of  the  cor- 
poration or  person  absolute  where  the 
death  arises  from  their  negligence. 
Who  shall  say  that  it  depends  on  the 
appointment  of  an  administrator  within 
the  state?"  See  also  Chicago,  etc.,  R. 
Co.  V.  Doyle.  60  Miss.  977. 

A  Disttactlon,  however,  should  be 
made  between  those  cases  in  which  the 
statutes  of  the  two  states  are  similar 
and  those  in  which  they  are  not.  In 
the  latter  case  it  would  seem  that  the 
administrator  cannot  sue.  Leonard  v. 
Columbia  Steam  Nav.  Co.,  84  N.  Y. 
48;  Richardson  7-.  New  York  Cent. 
R.  Co.,  98  Mass.  85 ;  Vawter  r-.  Mis- 
souri Pac.  R.  Co.,  84  Mo.  679;  Cin- 
cinnati, etc.,  R.  Co.  V.  McMuUen,  117 


Ind.   439;    Louisville,    etc.,   R.    Co.  v. 
Shivell  (Kv.  1892),  18  S.  W.  Rep.  944. 

1.  Belding  v.  Black  Hills,  etc.,  R. 
Co.,  3  S.  Dak.  369. 

Louisiana. — An  action  for  the  death 
of  a  husband  and  father  is  properly 
brought  by  the  widow  individually  and 
as  tutrix  for  her  minor  children. 
Curley  v.  Illinois  Cent.  R.  Co.,  40  La. 
Ann.Sio;  Clairain  r.  Western  Union 
Tel.  Co.,  40  La.  Ann.  178;  Helm  --. 
O'Rourke,  46  La.  Ann.  178. 

Kentucky.  —  Gen.  Stat.  Ky.,  c.  57, 
§  3.  which  provides  that  in  case  of 
death  by  wrongfulact  the  widow  may 
sue,  has  not  been  repealed  by  the  con- 
stitution, section  241,  providing  that 
in  such  cases  the  action  shall  be  prose- 
cuted by  the  deceased's  personal  repre- 
sentative, in  cases  where  the  cause  of 
action  arose  before  the  adoption  of  the 
constitution ;  and  in  such  cases  the 
widow  mav  still  sue;  Edmonson  7'. 
Kentucky  Cent.  R.  Co.  (Kv.  1894),  28 
S.  W.  Rep.  789;  Wright  7-.  Wood 
(Ky.  1894),  27  S.  W.  Rep.  979. 

2.  Webb  V.  Railway  Co.,  88  Tenn. 
119. 

Presumption  of  Election. — The  elec- 
tion of  the  w'idow  not  to  sue  will  be 
presumed  when  the  suit  is  prosecuted 
by  the  administrator  Avithout  objection 
by  her.  signified  by  bringing  the  suit 
in  her  own  name  or  otherwise.  Webb 
f.  Railway  Co.,  88  Tenn.  119. 

3.  Hagen  v.  Kean,  3  Dill.  (U.  S.) 
124;  Western,  etc.,  R.  Co.  v.  Strong, 
52  Ga.  461. 

4.  Jordan  v.  Cincinnati,  etc.,  R.  Co  , 
89  Kv.  40;  Henning  xk  Louisville 
Leather  Co.  (Ky.  1889),  12  S.  W.  Rep. 
550;  St.  Louis,  etc.,  R.  Co.  v.  Need- 
ham,  52  Fed.  Rep.  371. 

Action  by  Guardian — Texas. — Where 
a  statute  authorizes  "  the  heirs,  repre- 
sentatives, or  relatives  of  deceased  per- 
sons to  sue  for  and  recover  damages 
where  the  death  of  such  person  or  per- 
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Minor  Children. — Where  minor  children  have  the  right  to  sue,  the 
action  should  be  brought  by  and  in  the  name  of  the  next  friend.* 

e.  Parents  of  Deceased. — A  parent  cannot  sue  under  a 
statute  providing  that  the  suit  must  be  by,  or  in  the  name.of,  the 
personal  representative,*  nor  can  a  parent  sue  as  the  heir  of  the 
deceased.* 

Joint  Action  by  Father  and  Mother. — Where  the  statute  gives  the  right 
of  action  to  the  father  and  mother  of  a  deceased  minor  child,  the 
parents  may  sue  jointly,  although  divorced  prior  to  the  time  at 
which  the  right  of  action  accrued.* 

Action  by  Mother  Alone. — When  the  right  of  action  is  given  to  the 
mother,  she  may  sue  without  joining  her  husband.^ 

2.  Joinder  of  Parties  Plaintiff — Joining  Beneficiaries. —  In  some  of 
the  states  it  is  not  necessary  that  all  persons  interested  in  the 
recovery  be  made  parties  to  the  action.^  In  others  it  is  essential 


sons  has  been  caused  or  occasioned  by 
the  negligence,  culpable  or  wilful  act 
of  another,"  a  suit  on  behalf  of  the 
minor  children  of  the  deceased  may  be 
brought  by  the  guardian  of  the  estate. 
It  is  immaterial,  under  the  Texas  laws, 
whether  the  suit  is  brought  in  the  name 
of  the  guardian  for  his  ward,  or  in  the 
name  of  the  ward  by  his  guardian. 
Houston,  etc.,  R.  Co.  v.  Bradley,  45 
Tex.  171. 

1.  Duval  V.  Hunt,  34  Fla.  85. 
Action  in  Name  of  State. — Where  the 

action  is  brought  in  the  name  of  the 
state  on  behalf  of  a  minor  for  the  death 
of  his  parents,  it  is  not  improper  to  in- 
sert the  name  of  a  next  friend,  and  it  is 
even  desirable  to  do  so ;  especially 
where  the  infant  is  too  young  to  make 
an  affidavit.  But  it  is  too  late,  after 
verdict,  to  urge  the  objection  that  the 
name  of  a  next  friend  should  have 
been  inserted.     Albert  v.  State,  66  Md. 

325- 

2.  Williams  v.  South,  etc.,  Alabama 
R.  Co.,  gi  Ala.  635;  Illinois  Cent.  R. 
Co.  7'.  Hunter,  70  Miss.  471;  Goodwin 

'T-.  Nickerson,  17  R.  I.  47S;  Holston  -': 
Dayton  Coal,  etc.,  Co.  (Tenn.  1895),  32 
S.  W.  Rep.  4S6.  But  a  parent  may 
sue  as  the  personal  representative  of  the 
deceased.   Nash  v.  Tousley,  28  Minn.  5. 

3.  Kentucky  Cent.  R.  Co.  v.  Mc- 
Ginty  (Ky.  1890),  14  S.  W.  Rep.  601. 

4.  Buel  7'.  St.  Louis  Transfer  Co., 
45  Mo.  562. 

5.  Illinois  Cent.  R.  Co.  v.  Hunter,  70 
Miss.  471. 

Desertion  by  Husband. — Under  the 
Pennsylvania  statute,  giving  a  right  of 
action  for  the  death  of  a  minor  child  to 


the  parents,  and  also  declaring  that  a 
wife  deserted  by  her  husband  shall 
have  all  the  rights  of  a  feme  sole 
trader,  which  includes  the  right  to  sue, 
and  also  that  in  case  of  drunkenness 
or  profligacy  in  the  father  the  mother 
shall  have  all  rights  over  and  be  sub- 
ject to  all  duties  to  the  child,  it  has 
been  held  that  a  married  woman  de- 
serted by  her  husband  may  bring  an 
action  in  her  own  name  to  recover 
damages  for  the  negligent  killing  of 
her  minor  child.  Kerr  v.  Pennsylva- 
nia R.  Co.,  169  Pa.  St.  91;. 

Mississippi.  —  The  Code  cf  1S80,  § 
1510,  limits  the  right  of  action  to  the 
cases  in  which  the  deceased  "left  a 
widow  or  child,  or  both,  or  husband  or 
father ;  "  and  the  word  "  parent  "  used 
in  a  subsequent  portion  of  the  statute, 
where  it  is  provided  that  the  action 
shall  be  brought  in  the  name  of  such 
parent,  must  be  construed  to  mean  the 
father  previously  referred  to ;  and 
under  such  statute,  a  mother  cannot 
sue  in  her  own  name  for  the  wrongful 
killing  of  her  minor  child.  Amos  v. 
Mobile,  etc.,  R.  Co..  63  Miss.  509. 

6.  Pennsylvania. —  Huntingdon,  etc., 
R.,  etc.,  Co.  V.  Decker.  84  Pa.  St.  419. 
But  in  an  action  for  the  death  of  a 
father,  it  is  not  error  to  join  all  the 
children,  as  the  defendant  cannot  be 
prejudiced  thereby.  Nortl\  Pennsyl- 
vania R.  Co.  7'.  Robyison,  44  Pa.  St.  175. 

Action  by  Widotv. — And  where  the 
widow  survives,  the  action  should  be 
brought  by  her  alone,  without  joining 
the  minor  children ;  but  when  they  are 
so  joined,  and  no  objection  is  made  in 
the   trial   court,  it   is    not  ground   for 
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that  all  the  beneficiaries  of  the  suit  be  made  parties.^ 


reversal  in  the  appellate  court.  Phila- 
delphia, etc.,  R.  Co,  V.  Conway,  112 
Pa.  St.  511, 

Virginia. — Under  Virginia  Code  of 
1873,  ^'  ^4.S>  in  an  action  by  the  ad- 
ministrator for  the  homicide  of  the 
intestate,  the  real  beneficiaries  need 
not  be  made  parties  and  named  in  the 
declaration.  Harper  v.  Norfolk,  etc., 
R.  Co.,  36  Fed.  Rep.  102. 

Tennessee. — In  an  action  by  the 
widow,  the  children  are  not  necessary* 
parties.  The  recovery  inures  to  the 
beneiit  of  the  widow  and  children,  and 
the  court  itself  will  see  to  its  disposi- 
tion. Collins  V.  East  Tennessee,  etc., 
R.  Co.,  9  Heisk.  (Tenn.)  841. 

In  Maryland  the  action  is  brought  in 
the  name  of  the  state,  and  it  is  not 
necessary  that  all  the  children  of  the 
deceased  be  joined,  but  those  who  are 
joined  cannot  complain,  as  they  cannot 
be  damaged  thereby,  nor  can  the  de- 
fendant, as  he  will  not  be  subject  to 
another  action.  Deford  v.  State,  30 
Md.  179. 

1.  Arkansas. — Under  Mansfield's  Ark. 
Dig.,  §§  5225,  5226,  fixing  the  liability 
for  death  hy  wrongful  act,  and  pro- 
viding that  every  action  therefor  shall 
be  brought  in  the  name  of  the  personal 
representative  of  the  deceased,  or,  if 
there  be  no  personal  representative,  by 
the  heirs  at  law,  it  is  necessary  to  join 
all  persons  having  an  interest  in  the 
suit,  and  it  is  error  to  omit  a  half- 
brother  who  is  entitled  to  a  share  in 
the  damages  recovered.  St.  Louis,  etc., 
R.  Co.  %'.  Needham,  10  U.  S.  App.  339. 

Texas. — Galveston,  etc..  R.  Co.  v. 
Le  Gierse,  51  Tex.  189;  Dallas,  etc.,  R. 
Co.  T'.  Spiker,  159  Tex.  43:;.  See  Texas, 
etc.,  R.  Co.  V.  Berry,  67  Tex.  238  ;  East 
Line,  etc.,  R.  Co.  v.  Culberson,  68  Tex. 
664;  Missouri  Pac.  R.  Co.  v.  Henry,  75 
Tex.  220;  Ft.  Worth,  etc.,  R.  Co.  v. 
Wilson,  85  Tex.  516. 

One  for  Benefit  of  All. — If,  however, 
some  of  the  parties  fail  or  neglect  to 
join  in  the  suit,  any  one/interested  may 
maintain  and  prosecute  it  for  the  bene- 
fit of  all.  Houston,  etc.,  R.  Co.  v. 
Moore,  49  Tex.  31. 

Wido-w  as  Next  Friend. — Thus  it  is 
not  error  to  allow  a  widow  to  sue  as 
the  next  friend  of  her  children,  as  the 
recover}'  under  the  statute  is  for  their 
benefit.  Houston,  etc.,  R.  Co.  v.  Shaw, 
2«Tex.  Unrep.  Cas.  553. 
Surviving    Mother  '  Omitted. — Under 


the  Texas  statute  providing  that  an 
action  for  damages  on  account  of  inju- 
ries causing  the  death  of  a  person  shall 
be  brought  for  the  use  of  the  surviving 
husband,  wife,  children,  and  parents  of 
the  deceased,  an  action  brought  for  the 
benefit  of  the  wife,  when  the  petition 
shows  that  the  mother  still  survives, 
cannot  be  maintained  if  the  exception 
to  the  absence  of  necessary  parties  is 
made  in  time.  Dallas,  etc.,  R.  Co.  v. 
Spiker,  59  Tex.  435. 

Omitted  Parties  Not  Prejudiced. — If 
the  defendant  fails  to  require  all  bene- 
ficiaries to  be  made  parties,  those  not 
joined  are  not  precluded  by  a  judgment 
rendered  in  an  action  brought  by  the 
other  beneficiaries.  It  is  well  settled 
that  the  provision  requiring  all  bene- 
ficiaries to  be  made  parties,  was  enacted 
for  the  benefit  of  the  defendant.  Ft. 
Worth,  etc.,  R.  Co.  v.  Wilson,  85  Tex. 
516;  Nelson  v.  Galveston,  etc.,  R.  Co., 
78  Tex.  621;  Galveston,  etc.,  R.  Co.  v. 
Kutac.  72  Tex.  643,  37  Am.  &  Eng.  R. 
Cas.  470. 

Objection,  How  Taken.  —  Failure  to 
mention  in  the  petition  all  the  benefici- 
aries must  generally  be  taken  advan- 
tage of  bv  special  exception.  Texas, 
etc.,  R.  Co.  V.  Berry,  67  Tex.  238. 

Nonjoinder  Af parent  of  Record. — 
If  the  want  of  proper  parties  is  ap- 
parent of  record,  the  defect  can  be 
reached  by  demurrer.  Galveston,  etc., 
R.  Co.  V.  Le  Gierse,  51  Tex.  189. 

And  when  the  record  shows  the  ex- 
istence of  beneficiaries  not  represented 
in  the  action,  it  is  error  to  allow-  judg- 
ment in  favor  of  the  plaintiffs.  Galves- 
ton, etc.,  R.  Co.  V.  Le  Gierse,  51  Tex. 
189. 

Defect  Apparent  from  Evidence. — 
But  where  the  evidence  shows  that 
there  are  other  relatives  entitled  to 
share  in  the  damages  recovered,  who 
have  not  been  made  parties,  the  pro- 
ceedings should  be  arrested  and  the 
pleadings  amended,  so  that  the  action 
may  be  conducted  for  the  benefit  of 
all.  Ft.  Worth,  etc.,  R.  Co.  v.  Wilson, 
85  Tex.  516. 

Defect  Made  Known  to  Court. — If 
the  absence  of  an  interested  party  is 
made  known  to  the  court  during  the 
trial,  the  proceedings  should  be  arrest- 
ed, unless  the  petition  is  amended,  so 
that  the  action  may  proceed  for  the  use 
of  all  interested.  East  Line,  etc.,  R.  Co. 
V.  Culberson,  68  Tex.  664. 
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Who  Are  Necessary  Parties. — Only  those  persons  who  are  entitled  to 
a  share  in  the  damages,  if  recovered,  need  be  made  parties,*  and 
those  who,  by  compromise  or  otherwise,  have  deprived  them- 
selves of  all  interest  in  the  action,  need  not  be  joined.* 

Joinder  of  Parents. — Where  a  right  of  action  is  given  to  parents  for 
the  death  of  their  child,  the  action  is  properly  brought  in  the 
name  of  both  parents.^  But  such  joinder  is  not  always  necessary,* 


Effect   of  Objection  for  Noi^oinder.— 

Where  the  objection  is  made  at  the 
proper  time,  the  action  should  be 
arrested  until  the  proper  persons  are 
brought  in,  either  as  actual  parties  or 
by  including  them  among  the  benefici- 
aries by  proper  allegations  in  the  peti- 
tion. Missouri  Pac.  R.  Co.  v.  Henry, 
75  Tex.  220. 

Claim  Barred  by  Statute  of  Limitations. 
— It  is  no  answer  to  an  exception  for 
want  of  necessary'  parties,  to  say  that 
the  claim  of  the  omitted  persons  is 
barred  by  the  statute  of  limitations,  as 
such  fact  must  be  shown  in  the  petition. 
Dallas,  etc.,  R.  Co.  v.  Spiker,  59  Tex. 
435;  Ft.  Worth,  etc.,  R.  Co.  v.  Wilson, 
85'Tex.  516. 

1.  Western  Union  Tel.  Co.  v.  Mc- 
Gill,  12  U.  S.  App.  651. 

Widower. — Where  by  the  statute  the 
recovery  is  for  the  benefit  of  the  chil- 
dren and  next  of  kin,  a  widower  is  not 
a  necessary  or  proper  party.  Western 
Union  Tel.  Co.  v.  McGill,  12  U.  S. 
App.  651. 

Grandchildren. — Under  a  statute  pro- 
viding that  the  action  shall  be  for  the 
sole  and  exclusive  benefit  of  the  sur- 
viving husband,  wife,  children,  and 
parents  of  the  deceased,  the  grandchil- 
dren are  not  necessary  or  proper  parties. 
Dallas  Rapid-Transit  R.  Co.  v.  Elliott, 
7  Tex.  Civ.  App.  216. 

Father. — Where  a  statute  provides 
that  the  action  shall  be  for  "the  sole 
and  exclusive  benefit  of  the  surviving 
husband,  wife,  children,  and  parents" 
of  the  deceased,  a  father  living  in  an- 
other state,  and  hot  dependent  on  the 
deceased,  is  not  a  necessary  part}'  to 
the  action,  where  the  deceased  left  a 
wife  and  children  dependent  on  him  for 
support ;  the  damages  being  clearly  in- 
tended for  those  only  who  are  injured 
by  the  death.  St.  Louis,  etc.,  R.  Co. 
V.  Taylor,  5  Tex.  Civ.  App.  668. 

Under  Employers'  Liability  Acts. — Un- 
der Massachusetts  Stat.  1S87,  c.  270, 
§  2,  giving  a  right  of  action  to  a  widow 
and  next  of  kin,  where  an  employee  is 
instantly  killed  by  the  negligence  of  his 


emploj'er,  it  is  not  necessary  that  all 
the  next  of  kin  should  be  joined  in  the 
action,  but  it  is  sufficient  to  join  such 
as  have  been  dependent  upon  the 
deceased  for  support;  and  when  it  ap- 
pears that  a  sister  only  was  dependent, 
the  action  may  properly  be  brought  in 
her  name  alone.  Daly  v.  New  Jersey 
Steel,  etc.,  Co.,  155  Mass.  i. 

Marriage  of  Widow  Pending  Suit — 
Texas. — Under  Texas  Rev.  Stat.  1252,  if 
a  widow  marries  pending  a  suit  for  her 
son's  death,  the  husband  should  be 
made  a  party  on  suggestion  of  the 
marriage.  San  Antonio  St.  R.  Co.  v. 
Cailloutte,  79  Tex.  341. 

In  Marylaiid  the  action  must  be 
in  the  name  of  the  state,  but  the  state 
is  merely  a  formal  party.  State  v. 
Baltimore,  etc.,  R.  Co.  (Md.  1889),  17 
Atl.  Rep.  88. 

2.  Houston,  etc.,  R.  Co.  v.  Bradlej', 
45  Tex.  171. 

A  widow  who  has  compromised  her 
claim  is  not  necessarily  a  party  to  a 
suit  on  behalf  of  her  children.  Hous- 
ton, etc.,  R.  Co.  7'.  Bradley,  45  Tex.  171. 

3.  Pennsylvania  R.  Co.  v.  Zebe,  37 
Pa.  St.  420. 

Colorado.  —  Either  parent  may  sue 
alone  or  both  may  sue  jointly,  and  a 
parent  not  joined  may  be  made  a  party 
on  his  or  her  application  at  any  time, 
even  after  judgment,  or  after  review  in 
an  appellate  court;  the  joinder  being 
allowed  for  the  purpose  of  protecting 
any  interest  which  he  or  she  may  have 
in  the  judgment.  Pierce  v.  Conners, 
20  Colo.  178. 

Texas. —  Under  Texas  Rev.  Stat.,  art. 
2903,  providing  that  "  the  action  may  be 
brought  by  all  of  the  parties  entitled 
thereto,  or  by  any  one  or  more  for  the 
benefit  of  all,"  it  is  proper  that  the 
father  and  mother  be  joined  in  an  ac- 
tion for  the  death  of  their  child. 
Texas,  etc.,  R.  Co.  v.  Hall,  S3  Tex.  675, 

4.  Deceased  a  Bastard  Child. — Alis- 
souri  Rev.  Stat.  1889,  §  4425,  provides 
that  the  father  and  mother  may  join  in 
a  suit  for  the  death  of  their  child,  but 
such   provision  does  not  require  the 
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and  under  some  statutory  provisions  one  parent  may  sue 
alone.* 

3.  Parties  Defendant. — A  defendant  cannot  complain  that  an- 
other person,  not  a  party  to  the  action,  was  also  liable  for  the 
death  of  the  deceased,  and  compel  the  plaintiff  to  make  such  per- 
son a  party  to  the  action.  Actions  for  death  by  wrongful  act  are 
within  the  rule  permitting  the  plaintiff  to  sue  one  or  more  of  sev- 
eral joint  tort  feasors.^     But  such  a  joinder  is  often  proper.* 

V.  Jtjeisdiction  andVekihe. — The  right  of  action  given  for  death 
by  wrongful  act  is  a  right  dependent  solely  on  the  statute  of  the 
state ;  but  when  the  act  is  done  for  which  the  law  says  the  person 
shall  be  liable,  the  action  by  which  the  remedy  is  to  be  enforced 
is  a  personal  and  not  a  real  action,  transitory  and  not  local,  and  the 
defendant  will  beheld  liable  in  any  court  to  whose  jurisdiction  he 
can  be  subjected  by  personal  process  or  by  voluntary  appearance.* 


joinder  of  the  father  when  the  deceased 
was  a  bastard,  as  the  mother  only  has 
a  right  of  action  in  such  a  case.  Mar- 
shall z'.  Wabash  R.  Co.,  120  Mo.  275. 

Desertion  by  Husband. — Where  the 
husband  has  abandoned  his  wife  and 
ceased  to  support  her,  it  would  seem 
that  she  might  sue  alone  for  the  death 
of  her  child  on  whom  she  was  depend- 
ent for  support.  Missouri  Pac.  R. 
Co.  t'.  Henry,  75  Tex.  220. 

1.  In  Colorado  the  joinder  of  the 
father  and  mother  is  permissive  but 
not  imperative,  and  either  party  may 
sue  alone.  Pierce  v.  Conners,  20 
Colo.  178,  holding  that  in  such  a  case 
the  nonjoinder  is  material  only  to  the 
parents  themselves,  and  that  the  de- 
fendant cannot  be  prejudiced  by  such 
a  nonjoinder,  as  he  cannot  be  subjected 
to  a  second  suit. 

2.  Hoosier  Stone  Co.  v.  McCain,  133 
Ind.  231. 

3.  Making  a  City  Defendant. — Where 
the  city  in  which  the  killing  occurred 
has  been  guilty  of  negligence  in  not 
preventing  such  an  accident,  it  is  proper 
to  join  such  city  as  defendant  in  an 
action  for  the  death.  This  is  especially 
true  under  Louisiana  Rev.  Civ.  Code, 
art.  2334,  which  provides  that  "he  who 
causes  another  to  do  an  unlawful  act,  or 
assists  or  encourages  in  the  commis- 
sion of  it,  shall  be  responsible  in  solido 
with  that  person  for  the  damages  caused 
by  su«h  act."  Comitez  xk  Parkerson, 
50  Fed.  Rep.  170. 

Receiver  of  Railroad. — Where  the 
receiver  of  a  railroad  has  not  been 
made  a  party  to  the  action,  but  the 
evidence  shows  that  the  injury  was 
sustained  before  his  appointment,  and 


fails  to  show  that  any  net  earnings 
have  been  made  by  the  receiver,  the 
receiver,  although  not  a  necessary  party, 
is  a  proper  party  to  the  action.  Dal- 
las Consol.  Traction  R.  Co.  v.  Hurley 
(Tex.  Civ.  App.  1S95),  31  S.  W.  Rep.  73. 

4.  Dennick  t'.  Central  R.  Co.,  103  U. 
S.  II. 

The  action  may  be  brought  in  any 
court  which  has  jurisdiction  of  the 
action  and  can  obtain  jurisdiction  of 
the  defendant.  Robinson  v.  Oceanic 
Steam  Nav.  Co.,  112  N.Y.315;  Boyce 
V.  Wabash  R.  Co.,  63  Iowa  70,  23  Am. 
&  Eng.  R,  Cas.  172.  See  also  Central 
R.  Co.  t'.  Swint,  73  Ga.  651,  26  Am.  & 
Eng.  R.  Cas.  482;  Nashville,  etc.,  R. 
Co.  V.  Spray  berry,  8  Baxt.  (Tenn.)  341. 

Comity. — Although  the  statutes  giv- 
ing damages  for  death  by  wrongful  act 
have  no  extraterritorial  force,  yet  the 
courts  of  other  states  will,  as  a  matter 
of  comity,  supply  the  machinery  to 
prosecute  the  claim,  where  statutes  exist 
in  such  states  similar  to  that  of  the 
state  where  the  cause  of  action  arose. 
But  it  is  the  statute  of  the  state  where 
the  action  arose  that  will  be  enforced. 
Stone  t'.  Groton  Bridge,  etc.,  Co.,  77' 
Hun  (N.  Y.)  99;  Chicago,  etc.,  R.  Co. 
V.  Doyle,  60  Miss.  977;  Burns  v.  Grand 
Rapids,  etc.,  R.  Co.,  113  Ind.  169. 

Action  by  Representative. — Where  an 
action  for  personal  injury  survives,  or 
where  the  personal  representative  may 
recover  for  the  death  of  his  intestate, 
such  representative  may  sue  in  the 
same  jurisdiction  as  that  in  which  the 
party  injured  could  have  sued  had  he 
survived.  Chesapeake,  etc.,  R.  Co.  v. 
Heath,  87  Ky.  651. 

Federal  Courts. — Where  the  citizen- 
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Proper  County. — In  general  the  action  should  be  brought  in  the 
same  county  in  which  the  deceased  might  have  sued  had  he  lived. ^ 
But  the  subject  is  of  course  governed  by  the  local  statutory  pro- 
visions.* 

VI.  Allegations— 1.  What  Particularity  Required. — All  the  cir- 
cumstances  essential  to  support  an  action  for  death  by  wrongful 
act  must  be  alleged  or  appear  in  substance  on  the  face  of  the 
declaration  or  complaint.^     But  under  the  general  rule  of  plead- 


ship  of  the  parties  is  such  as  to  al- 
low them  to  bring  suits  in  the  federal 
courts,  an  action  for  death  bj  wrong- 
ful act  may  be  brought  in  a  federal 
court,  notwithstanding  the  statute  of 
the  state,  under  which  the  action  is 
had,  provides  that  such  an  action  can 
be  maintained  only  in  some  court  es-. 
tablished  by  the  constitution  and  laws 
of  the  state.  Chicago,  etc.,  R.  Co.  v. 
Whitton,  13  Wall.  (U.  S.)  270.  See 
also  Dennick  v.  New  Jersey  Cent.  R. 
Co.,  103  U.  S.  II. 

But  in  Baltimore,  etc.,  R.  Co.  v. 
Wightman,  29  Gratt.  (Va.)  431,  it  was 
held  that  the  defendant,  a  railroad 
company,  incorporated  in  another 
state,  had  no  right,  in  an  action  for 
causing  death,  to  remove  the  suit  to  a 
federal  court,  on  the  ground  that  such 
railroad,  by  running  its  lines  through  a 
state,  becomes,  for  the  purpose  of  the 
action,  a  resident  of  such  state.  The 
same  was  held  in  Baltimore,  etc.,  R. 
Co.  t'.  Noell,  32  Gratt.  (Va.)  394; 
Chicago,  etc.,  R.  Co.  v.  Whitton,  13 
Wall.  (U.  S.)  270.  See  also  Dennick 
V.  New  Jersey  Cent.  R.  Co.,  103  U. 
S.  II. 

Action  by  Administrator. — An  ac- 
tion by  an  administrator  in  his  own 
name  may  be  brought  in  the  federal 
courts,  where  the  administrator  and 
defendant  are  residents  of  different 
states,  although  the  intestate  and  de- 
fendant were  residents  of  the  same 
state,  and  the  beneficiaries  reside  there. 
Harper  f.  Norfolk,  etc.,  R.  Co.,  36 
Fed.  Rep.  102 ;  Goff  r'.  Norfolk,  etc., 
R.  Co.,  36  Fed.  Rep.  299.    -^ 

But  a  foreign  administrator  cannot 
sue  in  the  federal  courts  when  the 
statute  gives  him  no  right  to  main- 
tain such  a  suit  in  the  state  courts. 
Maysville  St.  R.,  etc.,  Co.  v.  Marvin, 
59  Fed.  Rep.  91,- 16  U.  S.  App.  236. 

The  action  may  be  brought  in  a  fed- 
eral court,  although  a  resident  of 
another  state  was  appointed  adminis- 
strator  for  the  express  purpose  of  ob- 
taining   jurisdiction     in      the    federal 


courts.     Goff  V.  Norfolk,  etc.,  R.  Co., 
36  Fed.  Rep.  299. 

1.  Chesapeake,  etc.,  R.  Co.  v.  Heath, 
87  Ky.65i. 

2.  Georgia. — Under  code,  section  3406, 
providing  that  "  all  railroad  companies 
shall  be  liable  to  be  sued  in  any  county 
in  which  the  cause  of  action  originated," 
an  action  by  a  widow  for  the  homicide 
of  her  husband,  although  not  literally 
within  the  provisions  of  the  statute,  as 
the  injurj'  is  not  to  her  person  or  prop- 
ertj',  is  yet  clearly  within  the  spirit 
of  the  law,  and  the  venue  of  such  an 
action  should  be  that  prescribed  by  the 
statute.  Georgia  R.,  etc.,  Co.  v.  Oaks, 
52  Ga.  410. 

Under  the  Act  of  1850,  an  action 
against  a  railroad,  for  damages  for  the 
killing  of  a  person,  should  be  brought 
in  the  county  where  the  principal  office 
of  the  corporation  is  kept.  South- 
western R.  Co.  V.  Paulk,  24  Ga.  356. 

Louisiana. — An  action  against  a  rail- 
road company  for  damages  should  be 
brought  in  the  parish  where  the  injury 
was  received  and  the  damage  done. 
Houston  V.  Vicksburg,  etc.,  R.  Co.,  39 
La.  Ann.  796. 

Kentucky. — An  action  for  death  is 
transitory,  and  may  be  instituted  in  an- 
other county  than  that  in  which  the 
tort  was  committed,  under  section  73  of 
the  Practice  Code,  providing  that  an 
action  against  a  carrier  for  an  injury 
to  a  passenger,  or  other  person  or  prop- 
erty, must  be  brought  in  the  county 
in  which  the  defendant  resides,  or  in 
which  the  plaintiff  is  injured,  or  in 
which  he  resides  if  he  reside  in  a  coun- 
ty through  which  the  carrier  passes. 
Chesapeake,  etc.,  R.  Co.  v.  Heath,  87 
Ky.  651. 

The  action  may  be  brought  in  any 
county  where  the  defendant  corporation 
has  an  existence,  although  the  wrong 
was  committed  in  a  foreign  state. 
Louisville,  etc.,  R.  Co.  v.  Shivell  (Kv. 
1892),  18  S.  W.  Rep.  944. 

3.  Kennayde  v.  Pacific  R.  Co.,,  45 
Mo.  255;  Brown  v.  Harmon,  21  Barb. 
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ing,  that,  in  stating  matters  which  from  their  nature  are  more 
within  the  knowledge  of  the  defendant  than  of  the  plaintiff,  less 
particularity  is  required,  a  general  allegation  of  negligence  is  suffi- 
cient, where  the  circumstances  under  which  the  injury  was  caused 
are  sufficiently  set  forth.* 

Simpson,  C.  J.,  in  Chiles  v.  Drake,  2 
Mete.  (K_v.)  146. 

niustrations. — Thus,  a  petition  in  an 
action  against  a  railroad,  which  sets 
out  the  circumstances  as  a  matter  of 
inducement,  and  specifically  states  the 
circumstances  attending  the  killing, 
and  alleges  that  death  was  occasioned 
by  the  negligence  of  the  defendant's 
servants  while  running  and  managing 
a  locomotive  and  train  of  cars,  is  suffi- 
ciently specific.  Sullivan  v.  Missouri 
Pac.  R.  Co.,  97  Mo.  113. 

An  allegation  in  an  action  against  a 
railroad  company,  that  the  defendant 
"so  negligently  and  unskilfully  con- 
ducted itself  in  conducting,  managing 
and  directing  the  coach  in  which  said 
intestate  was  a  passenger,  and  the  en- 
gine whereby  said  train  was  drawn 
upon  and  along  said  railway,  that  said 
coach  was  thrown  and  cast  with  great 
violence  from  and  off  the  rails  of  said 
railway,"  etc.,  is  sufiiciently  certain 
and  definite  without  allegations  as  to 
the  immediate  cause  of  the  derailment. 
Louisville,  etc.,  R.  Co.  v.  Jones,  S3 
Ala.  376. 

A  complaint  which  alleges  that  the 
deceased  was  exercising  proper  care 
and  caution  while  crossing  the  defend- 
ant's tracks,  when  defendant,  by  its 
agents  and  servants,  negligently,  care- 
lessly and  wrongfull}'  ran  its  car  against 
deceased's  wagon,  overturned  the  same 
and  killed  him,  is  sufficient,  and  is  not 
open  to  the  objection  that  it  does  not 
specify  the  particular  act  of  negligence 
which  caused  the  injury.  Pope  v. 
Kansas  City  Cable  R.Co.,  99  Mo.  400, 
43  Am.  &  Eng.  R.  Cas.  290. 

Evidence  need  Not  Be  Pleaded. — It  is 
not  necessary  to  set  forth  the  evidence 
necessary  to  prove  care  or  negligence. 
Andrew  v.  Chicago,  etc.,  R.  Co.,  45 
111.  App.  269. 

Duty  to  Passengers. — An  allegation 
that  the  "defendant  negligently  con- 
ducted in  and  about  the  carrying  of 
plaintiff's  intestate,"  is  broad  enough 
to  cover  the  omission  of  any  duty 
which  the  carrier  owed  to  the  passen- 
ger, including  the  employment  of  com- 
petent, skilful,  and  careful  servants. 
Kansas  City,  etc.,   R.  Co.  v.  Sanders, 


(N.  Y.)  508;  Gay  v.  Essex  Electric  St. 
R.  Co.,  159  Mass.  242. 

Annexing  Copy  of  Daily  Paper.  — 
Where  the  averments  in  a  petition  con- 
tain a  complete  statement  of  the  plain- 
tiff's case,  it  is  improper  to  annex  there- 
to a  cop3'  of  a  daily  paper  containing 
an  accountof  the  accident.  The  use  of 
such  a  paper  is  not  only  superfluous,  but 
unauthorized,  and  is  ground  for  excep- 
tion. Comitez  v.  Parkerson,  50  Fed. 
Rep.  170. 

1.  Alabama. — Louisville,  etc.,  R.  Co. 
V.  Jones,  83  Ala.  376;  Louisville,  etc.,  R. 
Co.  V.  Orr,  94  Ala.  602  ;  Mobile,  etc., 
R.  Co.  V.  George,  94  Ala.  199. 

Connecticut. — Murph}'  v.  New  York, 
etc.,  R.  Co.,  30  Conn.  184. 

Florida. — Walsh  v.  Western  R.  Co., 
■  34  Fla.  I ;  Duval  v.  Hunt,  34  Fla.  85. 

Illinois. — Chicago,  etc.,  R.  Co.  v. 
Blank,  24  111.  App.  438;.  Andrew  v. 
Chicago,  etc.,  R.  Co.,  45  111.  App.  269. 

Indiana. — Indianapolis,  etc.,  R.  Co. 
V.  Keelv,  23  Ind.  133. 

Kentucky. — Louisville,  etc.,  R.  Co. 
V.  Case,  9  Bush  (Ky.)  728  ;  Rogers  v. 
Hughes,  87  Ky.  185. 

Louisiana. — Helm  v.  O'Rourke,  46 
La.  Ann.  178. 

Massachusetts. — Brick  v.  Bosworth, 
162  Mass.  334. 

Missouri. — Sullivan  v.  Missouri  Pac. 
R.  Co.,  97  Mo.  113;  LeMay  v.  Mis- 
souri Pac.  R.  Co.,  105  Mo.  361;  Dolan 
V.  Moberly,  17  Mo.  App.  436. 

Texas. — Missouri  Pac.  R.  Co.  v.  Lee, 
70  Tex.  496,  35  Am.  &  Eng.  R.  Cas.  364. 

Vermotit. — Preston  v.  St.  Johnsbury, 
etc.,  R.  Co.,  64  Vt.  280. 

The  Rule  Restated. — "In  actions  for 
personal  injuries  resulting  from  negli- 
gence, it  has  always  been  regarded  as 
sufficient  for  the  plaintiff  to  allege  in 
general  terms,  that  the  injury  com- 
plained of  was  occasioned  hy  the  care- 
lessness and  negligence  of  the  defend- 
ant. He  has  not  been  required  to  state 
the  circumstances  with  which  the  inflic- 
tion of  the  injury  was  accompanied,  in 
order  to  show  that  it  had  been  occa- 
sioned by  negligence.  An  allegation 
of  the  extent  of  the  injury  and  of  the 
manner  in  which  it  was  inflicted  has 
always   been    regarded   as    sufficient." 
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But  if  such  circumstances  are  omitted,  or  the  allegations  are  so 
general  as  to  fail  to   inform  the  defendant  of  the  nature  of  the 


98  Ala.  293,  58  Am.  &  Eng.  R.  Cas. 
140. 

In  Cases  of  Collision. — A  declara- 
tion stating  that  the  defendant's  serv- 
ants so  negligently  and  carelessl_v  man- 
aged and  navigated  its  steamer  that 
it  ran  upon  and  sank  the  vessel  of  the 
plaintiff's  intestate,  sufficiently  states 
a  cause  of  action  without  alleging 
more  particularly  in  what  the  negli- 
gence consisted.  In  accidents  occurring 
from  collisions,  less  particularity  in  the 
pleading  would  seem  to  be  required, 
as  in  such  cases  it  is  often  almost  im- 
possible to  do  more  than  state  the  mere 
fact  of  the  collision.  The  plaintiff  can 
seldom  know  or  state  just  how  it  was 
done,  whether  by  carelessness  in  one 
way  or  another,  or  even  by  design. 
Parker  v.  Providence,  etc..  Steamboat 
Co.,  17  R.  I.  376. 

Wilful  Negligence.  —  An  allegation 
in  a  petition  ♦by  an  administratrix  to 
the  effect  that  the  defendant,  by  means 
of  his  wilful  neglect,  shot  and  killed 
her  husband,  was  held  to  be  sufficient 
without  setting  forth  the  facts  which 
constituted  the  wilful  neglect.  Chiles 
V.  Drake,  2  Mete.  (Ky.)  146. 

An  allegation  of  wilful  negligence 
includes  negligence  of  all  inferior 
grades.  Louisville,  etc.,  R.  Co.  t'. 
Case,  9  Bush  (Ky.)   728. 

Explosion  of  Boiler. — A  complaint, 
in  an  action  for  causing  the  death  of  a 
fireman  by  the  explosion  of  a  boiler,  is 
sufficient  if  it  alleges  that  the  explosion 
was  caused  by  the  negligence  of  the 
defendant's  engineer,  the  defendant 
having  knowledge  of  his  unfitness  for 
the  position,  without  showing  the  spe- 
cific acts  constituting  the  negligence. 
Fitts  f.  Waldeck,  51  Wis.  567. 

Furnishing  Defective  Cars. — An  alle- 
gation charging  negligence  in  the  de- 
fendant in  furnishing  cars  that  were 
insufficiently,  negligently  and  care- 
lessly constructed,  and  of  unfit  ma- 
terial, is  sufficient,  without  specifying 
more  particularly  in  what  respect  the 
cars  were  unsafe  and  unfit  for  use.  or 
in  what  manner  they  were  carelessly 
constructed.  The  defendant  is  in  pos- 
session, and  ought  to  know  of  what 
material  its  cars  are  constructed,  and 
its  means  of  knowledge  are  much  bet- 
ter than  those  of  the  plaintiff.  Preston 
V.  St.  Johnsbury,etc.,  R.  Co.,  64  Vt.  280. 


Injury  to  Employee. — An  allegation 
that  the  defendant  did  not  use  its 
trains,  provide  service,  etc.,  so  as  to 
avoid  extra  risk  to  its  employees,  is  not 
too  general  when  in  the  same  count  it 
is  alleged  that  by  reason  of  the  care- 
less and  negligent  use  of  its  cars, 
engines,  etc.,  and  by  the  failure  to 
employ  a  sufficient  number  of  servants, 
etc.,  the  extra  risk  was  not  remedied  by 
the  defendant.  Harper  v.  Norfolk,  etc., 
R.  Co.,  36  Fed.  Rep.  102. 

Where  an  employee  has  been  killed 
while  carrying  out  the  orders  of  his 
superior,  a  declaration  setting  out  the 
circumstances  of  the  accident  is  suffi- 
cient, although  it  does  not  state  the 
particular  orders  or  directions  given  by 
the  superior,  or  the  c+iaracter  of  his 
superintendency,  or  the  nature  of  the 
employment  of  the  person  whose 
orders  the  deceased  was  bound  to  obey, 
and  a  general  allegation  that  he  was  act- 
ing under  such  orders,  which  orders  he 
was  bound  to  obey,  is  sufficient  in  this 
respect.  Louisville,  etc..  R.  Co.  v. 
Orr,  94  Ala.  602. 

Kind  of  Negligence, — Under  Massa- 
chusetts Statute  1887,  c.  270,  §  I,  a  no- 
tice setting  out  that  the  deceased  was 
killed  by  the  "  falling  of  a  derrick  up- 
on him,  on  account  of  the  same  being 
improperly  and  insecurely  fastened,"  is 
sufficient,  without  giving  further  par- 
ticulars as  to  the  kind  of  negligence 
which  caused  the  accident.  Brick  v. 
Bosworth.  162  Mass,  334. 

Accident  at  Crossing. — In  an  action 
by  an  administrator  against  a  railroad 
company  to  recover  damages  for  the 
death  of  plaintilf's  decedent,  which 
was  alleged  to  have  been  caused  b}'  the 
negligence  of  the  defendant,  the  negli- 
gence averred  in  the  complaint  was  : 
(i)  The  constructing  and  maintaining 
its  track  in  the  streets  of  a  city  so  that 
the  rails  and  part  of  the. ties  were  above 
the  surface  of  the  ground.  (2)  The 
failure  to  post  a  flagman  at  a  certain 
street  crossing,  as  required  by  ordi- 
nance, (3)  Wrongfully  and  negligent- 
ly running  its  trains  without  having  a 
brakeman  in  front  of  the  cars.  It  was 
held  that  the  complaint  was  sufficient, 
although  it  did  not  appear  precisely 
how  the  death  in  question  was  caused. 
Johnson  v.  St.  Paul,  etc.,  R.  Co.,  31 
Minn.  283,  15  Am.  &  Eng.  R.  Cas.  467, 
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demand  with  sufficient  particularity  to  enable  him  to  prepare  his 
defense,  the  declaration  or  complaint  will  be  subject  to  demurrer.^ 

Action  for  Death  of  EmployeeB. — A  complaint  or  declaration  may 
properly  charge  the  defendant  with  negligence  towards  its  em- 
ployees, by  alleging  that  the  injuries  were  caused  by  the  negligence 
of  the  defendant  through  its  agents  and  servants.*  And  such  an 
allegation  does  not  necessarily  raise  the  question  of  the  liability 
of  the  defendant  for  the  negligence  of  its  servants,  who  were  fel- 
low servants  of  the  deceased.* 

Wilful  Negligence. — An  allegation  that  the  defendant  "wilfully" 
did  certain  acts  which  resulted  in  the  death  of  the  decedent,  does 
not  necessarily   charge  the   defendant  with  wilful   negligence.* 


West  Virginia. — A  declaration  in  an 
action  under  code,  chapter  103,  aver- 
ring that  the  decedent  was  killed  bj  the 
oversetting  and  throwing  down  of  the 
car  in  which  he  was  at  the  time  being  car- 
ried as  a  passenger,  and  that  said  over- 
setting and  throwing  down  were  caused 
by  the  negligence  of  the  defendant,  is 
not  demurrable  on  the  ground  that  the 
allegation  is  too  general.  Searle  v. 
Kanawha,  etc.,  R.  Co.,  32  W.  Va.  370, 
37  Am;  &  Eng.  R.  Cas.  179. 

1.  Addison  v.  Lake  Shore,  etc.,  R. 
Co.,  48  Mich.  155,  15  Am.  &  Eng.  R. 
Cas.  512;  Baltimore,  etc.,  R.  Co.  v. 
Whittington,  30  Gratt.  (Val)  805; 
Conley  v.  Richmond,  etc.,  R.  Co.,  109 
N.  Car.  692,  52  Am.  &  Eng.  R.  Cas. 
490 ;  Walsh  -•.  Western  R.  Co.,  34 
Fla.  I  ;   Duval  -'.  Hunt,  34  Fla.  85. 

Thus,  a  complaint  alleging  that  the 
plaintiff  "  was.  bv  the  wrongful  act, 
neglect  and  default  of  the  defendant, 
slain  and  killed,"  but  failing  to  state  the 
circumstances  under  which  the  death 
occurred,  is  insufficient.  Conley  v. 
Richmond,  etc.,  R.  Co.,  109  N.  Car. 
692,  52  Am.  &  Eng.  R.  Cas.  490. 

Management  of  Cars. — An  allegation 
that  the  defendant,  a  railway  company, 
"carelessly  and  improperly  drove  and 
managed  its  engine  and  cars,"  but  not 
showing  in  what  such  carelessness  and 
impropriety  consisted,  was  held  insuffi- 
cient. Chicago,  etc.,  R.  Co.  v.  Har- 
wood,  90  111.  425. 

And  a  declaration  by  an  employee 
alleging  generally,  without  stating 
specific  facts,  that  the  plaintiff  was 
injured  in  consequence  of  the  negli- 
gence of  the  defendant  in  operating 
and  managing  its  road  and  cars,  and  in 
using  defective  implements  and  ma- 
chinery, was  held  too  general,  and  bad 
on  demurrer.     Baltimore,  etc.,   R.  Co. 


V.    Whittington,  30   Gratt.  (Va.)   805; 
Walsh  V.  Western  R.  Co.,  34  Fla.  i. 

Such  declaration  should  show  where 
the  deceased  was  at  the  time  of  the 
accident,  or  how  he  was  injured.  Bal- 
timore, etc.,  R.  Co.  V.  Whittington,  30 
Gratt.  (Va.)  805. 

2.  Hoosier  Stone  Co.  v.  McCain, 
133  Ind.  231. 

An  averment  that  the  '"  defendant, 
by  its  agents  and  employees,  acting  un- 
der orders  of  its  superintendent  and 
foreman,"  caused  the  injury,  sufficiently 
charges  the  negligent  act  to  be  that  of 
the  defendant  and  does  not  affirmatively 
show  that  the  injury  was  caused  b}-  the 
negligence  of  a  coemployee.  Hoosier 
Stone  Co.  V.  McCain,  133  Ind.  231. 

Charging  Company  Charges  Employees. 
— An  allegation  that  the  defendant  com  - 
pany  was  guilt}'  of  negligent  acts  or 
want  of  due  diligence,  is  equivalent  to 
an  averment  that  its  employees  were 
guilty  of  the  same  neglect  and  is  suffi- 
cient. Central  R.  Co.  7'.  Crosby,  74 
Ga.  737. 

Knowledge  of  Danger. — An  allegation 
that  the  "defendants  and  their  agents 
and  servants  were  informed  of,  and 
well  knew  "  of,  the  danger,  does  not 
show  knowledge  on  the  part  of  the  de- 
ceased as  one  of  the  defendant's  serv- 
ants.    Pitts  V.  Waldeck,  51  Wis.  567. 

3.  Hildebrand  v.  Toledo,  etc.,  R.  Co., 
47  Ind.  399. 

When  the  Complaint  Positively  Al- 
leges that  the  acts  and  omissions  con- 
stituting the  negligence  were  done  or 
omitted  by  the  defendant  itself  and  its 
employees,  the  court  cannot  presume 
that  they  were  those  of  a  fellow  em- 
ployee of  the  deceased.  Brown  t-. 
Central  Pac.  R.  Co.,  68  Cal.  171  (by  a 
divided  court). 

4.  Jacobs  V.  Louisville,  etc.,   R.  Co.^ 
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Nor  does  the  use  of  the  words  "gross,"  "reckless,"  or  "wanton," 
as  descriptive  of  the  defendant's  negligence,  make  the  action  one 
for  wilful  injury,! 

2.  Necessary  Allegations — a.  In  General. — The  cause  of  action 
for  death,  suffered  from  the  negligence  of  another,  is  not  merely 
the  death  itself.  There  must  be  allegations  of  a  wrongful  act, 
neglect  or  default,  on  the  part  of  the  defendant,  as  a  cause  of  such 
death.^ 

Acts  Not  per  Se  Negligent. — And  when  the  acts  complained  of 
do  not,  of  themselves,  constitute  negligence,  and  the  attending 
circumstances  are  essential  to  show  neglect,  such  circumstances 
must  be  alleged.*  But  when  such  facts  are  sufificiently  pleaded, 
it  is  not  necessary  to  allege  that  they  constitute  negligence,  if  a 
conclusion  of  negligence  may  fairly  be  drawn  from  the  allegations.* 

Parties  Having  Prior  Right  to  Sue. — Where,  by  statute,  the  first  right 
of  action  is  given  to  a  party  other  than  the  plaintiff,  it  is  essential 
to  allege  the  death,  desertion,  or  imprisonment  of  such  party,  or 
show  by  other  allegations  that  the  plaintiff  has  a  right  to  sue  ;  ^ 


10  Bush  (Kj.)  263,  where  the  averment 
was  that  the  defendant  "carelessly, 
negligently,  wrongfully  and  unlaw- 
fully "  ran  its  cars  over  the  plaintiff's 
intestate,  "and  then  and  there  killed 
and  destroyed  his  life." 

Wilfully"  Running  at  Hign  Speed. — 
An  allegation  that  the  defendant's 
train  was  wilfully  run  at  a  high  rate 
of  speed  toward  a  crossing  on  which 
another  engine  was  standing,  is  not 
equivalent  to  an  averment  that  the  col- 
lision resulting  therefrom  was  wilfully 
caused.  Birmingham  Mineral  R.  Co. 
V.  Jacobs,  92  Ala.  187,  49  Am.  &  Eng. 
R.  Cas.  263. 

1.  Cleveland,  etc.,  R.  Co.  v.  Tartt, 
64  Fed.  Rep.  S23  ;    Hansford  ik   Payne, 

11  Bush  (Ky.)  380;  Lexington  v.  Lew- 
is, 10  Bush  (Ky.)  677;  Chicago,  etc., 
R.  Co.  V.  Hedges,  25  Am.  &  Eng.  R. 
Cas.  550. 

2.  Holton  V.  Daly,  106  111.  131. 
Must  Show  that  Death  Resulted. — But 

the  mere  allegation  of  negligence  is 
insufficient,  unless  it  is  shown  that 
death  resulted  from  the  negligent  act 
charged.  Louisville,  etc.,  R.  Co.  v. 
Thompson,  107  Ind.  442,  57  Am.  Rep. 
120,  27  Am.  &  Eng.  R.  Cas.  88. 

Right  of  Recovery  by  Deceased. — It  is 
not  necessary  to  allege  in  the  declara- 
tion that  the  defendant's  negligence  was 
such  that,  if  death  had  not  ensued,  the 
deceased  himself  would  have  been 
entitled  to  recover  for  the  injury  done. 
Philadelphia,  etc.,  R.  Co.  v.  State,  58 
Md.  372,  10  Am.  &  Eng.  R.  Cas.  792. 


3.  Meyer  v.  King  (Miss.  1894),  16  So. 
Rep.  245. 

Sale  of  Chloroform  by  Druggist. — 
Where  death  has  been  caused  by  taking 
chloroform,  sold  by  a  druggist  to  the 
minor  son  of  the  plaintiff,  the  declara- 
tion must  allege  that  the  child  was  in- 
experienced in  the  use  of  chloroform, 
or  that,  owing  to  his  peculiar  disposi- 
tion, it  was  dangerous  to  put  it  into  his 
hands ;  as  the  mere  sale  of  chloro- 
form is  not  of  itself  negligence.  Meyer 
-'.   King    (Miss.    1894),    16    So.    Rep. 

MS- 

Injury  to  Children  Attracted  to  Cars 
Loaded  with  Ice. — In  an  action  for  in- 
juries to  a  child  alleged  to  have  been 
attracted  to  a  train  of  cars  kept  stand- 
ing on  a  street  for  the  purpose  of 
loading  and  imloading  ice,  the  child 
having  been  killed  by  a  train  being 
bumped  against  cars  under  which  the 
child  was  gathering  pieces  of  ice,  the 
petition  is  defective  if  it  does  not  show 
that  the  defendant  company  was  re- 
sponsible for  the  manner  of  loading 
and  unloading,  or  that  it  was  done  in  a 
negligent  manner,  or  if  it  does  not 
show  how  long  the  child  had  been 
under  the  cars  before  they  began  to 
move.  Rushenberg  v.  St.  Louis,  etc., 
R.  Co.,  109  Mo.  112,  54  Am.  &  Eng.  R. 
Cas.  118. 

4.  San  Antonio  St.  R.  Co.  v.  Cail- 
loutte,  79  Tex.  341.  See  also  article 
Negligence. 

5.  St.  Louis,  etc.,  R.  Co.  v.  Yocum, 
34  Ark.   493 ;  Duval   v.  Hunt,  34  Fla. 
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unless  the  pleadings  justify  the  inference  that  such  parties  do  not 
exist.' 

That  Deceased  was  Killed  within  the  State. — It  is  not  necessary  to  allege 
that  the  accident  occurred  in  the  state  where  the  action  is  brought, 
when  the  declaration  or  complaint  sets  out  a  good  cause  of  action 
without  such  allegation.* 

Relationship  of  Plaintiff  and  Deceased. — Where,  as  is  often  the  case,  the 
right  to  recover  depends  on  the  relationship  of  the  plaintifl  to 
the  deceased,  such  relationship  is  an  essential  fact,  and  must  be 
alleged.^ 

Deceased  an  Employee. — It  is  not  necessary  to  allege  that  the  deceased 
was  not  an  employee  of  the  defendant,  although  the  statute  gives 
no  right  of  action  for  the  death  of  employees.'* 

b.  Alleging  Statute — Domestic  statute. — It  is  not  necessary  in 
the  declaration  or  complaint  to  refer  to  the  statute  under  which 
the  action  is  brought,  where  facts  sufificient  to  bring  the  case 
within  the  statute  are  pleaded.^ 

Foreign  Statute.  —  But    where  the  action  is  based   on  a  foreign 


85;  Perry  v.  Georgia,  R.,  etc.,  Co.,  85 
Ga.  193;  Louisville,  etc.,  R.  Co.  v. 
Lohges,  6  Ind.  App.  288;  Missouri 
Pac.  R.  Co.  V,  Barber,  44  Kan.  612; 
Barker  v.  Hannibal,  etc.,  R.  Co.,  91 
Mo.  86;  Mcintosh  v.  Missouri  Pac.  R. 
Co.,  103  Mo.  131. 

Missouri. — Thus,  in  Missouri,  in  an 
action  by  parents  for  the  death  of  a 
minor  child,  it  must  be  proved  that 
the  deceased  left  neither  wife  nor 
child.  Mcintosh  v,  Missouri  Pac.  R. 
Co.,  103  Mo.  131 ;  Dulaney  v.  Missouri 
Pac.  R.  Co.,  21  Mo.  App.  597;  Sparks 
V.  Kansas  City,  etc..  R.  Co.,  31  Mo. 
App.  I II. 

Kansas. — Under  Kansas  Code,  §  422, 
in  an  action  by  an  administratrix,  the 
fact  that  the  intestate  did  not  leave  a 
widow  or  children  is  sufficiently  shown 
hy  an  allegation  that  the  deceased  left 
surviving  him  as  his  next  of  kin,  the 
plaintiff,  who  was  his  mother.  Mis- 
souri Pac.  R.  Co.  V.  Barber,  44  Kan. 
612,44  -^i"-  ^  Eng.  R.  Cas.  523. 

Colorado. — Under  a  Colorado  statute 
giving  the  right  of  action  to  the  heirs 
of  the  deceased,  it  is  sufficient  to  allege 
that  the  plaintiff,  a  mother,  is  the  sole 
heir  of  her  deceased  sons,  without 
alleging  that  the  decedents  left  neither 
wives  nor  children, which  persons  would 
have  a  prior  right  to  sue.  Brennan  v. 
Molly  Gibson  Consol.  Min.,  etc.,  Co., 
44  Fed.  Rep.  795. 

1.  Mcintosh  V.  Missouri  Pac.  R. 
jCo.,  103   Mo.    131,  where  it  appeared 


from  the  petition  that  the  deceased  was 
of  such  tender  jears  that  it  might  be 
inferred  that  he  was  unmarried  and 
childless. 

2.  Hobbs  V.  Memphis,  etc.,  R.  Co.,  9 
Heisk.  (Tenn.)  873;  Hobbs  x'.  Memphis, 
etc.,  R.  Co.,  12  Heisk.  (Tenn.)  526; 
Woodward  v.  Chicago,  etc.,  R.  Co.,  21 
Wis.  309. 

It  is  sufficient  to  show  that  the  ac- 
cident might  have  occurred  within  the 
state,  Hobbs  v.  Memphis,  etc.,  R.  Co., 
12  Heisk.  (Tenn.)  526,  or  to  name  a 
place,  without  stating  that  such  place 
is  within  the  state.  Woodward  v.  Chi- 
cago, etc.,  R.  Co.,  21  Wis.  309. 

3.  Gulf,  etc.,  R.  Co.  v.  Younger 
(Tex.  Civ.  App.  1895),  29  S.  W.  Rep.  94S. 

4.  Alabama,  etc.,  R.  Co.  v.  Waller, 
48  Ala.  459;  Rogers  v.  Hughes,  87  Ky. 
1S5. 

Under  Kentucky  Gen.  Stat.,  c.  57,  § 
I,  providing  for  a  recovery  when  the 
deceased  was  not  an  employee  of  a  rail- 
road company,  whether  or  not  the  de- 
ceased was  an  employee  can  be  devel- 
oped b}'  the  proof,  so  as  to  control  the 
right  to  recovery,  or  such  fact  may  be 
made  known  by  the  answer,  and  need 
not  be  alleged.  Louisville,  etc.,  R.  Co. 
V.  Smith,  87  Ky.  501. 

5.  Kennayde  v.  Pacific  R.  Co.,  45  Mo. 
255 ;  White  v.  Maxcy,  64  Mo.  552 ; 
Brown  v.  Harmon,  21  Barb.  (N.  Y.) 
508 ;  Morrisey  v.  Hughes,  65  Vt.  553  ; 
Westcott  V.  Central  Vermont  R.  Co., 
61   Vt.  438. 
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statute,   the   existence   of    such    statute    must    be    alleged  and 
proved.* 

c.  Wilful  Negligence.— Where  the  statute  under  which 
the  action  is  brought  makes  wilful  negligence  on  the  part  of  the 
defendant  essential  to  recovery,  such  negligence  must  be  alleged,* 
or  facts  set  forth  which  show  a  wilful  act  or  omission  on  the  part 
of  the  defendant.^ 


1.  Selma,  etc.,  R.  Co.  v.  Lacj,  43  Ga. 
.461  ;  Hyde  v.  Wabash,  etc.,  R.  Co.,  61 
Iowa  441 ;  Cincinnati,  etc.,  R.  Co.  v. 
McMullen,  117  Ind.  439;  Jackson  v. 
Pittsburgh,  etc.,  R.  Co.  (Ind.  1895),  39 
N.  E.  Rep.  663;  Debevoise  v.  New 
York,  etc.,  R.  Co.,  98  N.  Y.  377 ;  Van- 
derwerken  v.  New  York,  etc.,  R.  Co.,  6 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  239; 
Gurney  v.  Grand  Trunk  R.  Co.  (Su- 
preme Ct.),  37  N.  Y.  St.  Rep.  557; 
•O'Reilly  v.  New  York,  etc.,  R.  Co.,  16 
R.  I.  388,  42  Am.  &  Eng.  R.  Cas.  50; 
Hobbs  V.  Memphis,  etc.,  R.  Co.,  9 
Heisk.  (Tenn.)  873;  Nashville,  etc.,  R. 
Co.  V.  Sprayberfy,  9  Heisk.  (Tenn.) 
852;  Nashville,  etc.,  R.  Co.  v.  Spray- 
berry,  8  Baxt.  (Tenn.)  341.  See  also, 
as  bearing  less  directly  upon  the  ques- 
tion, Kahl  V.  Memphis,  etc.,  R.  Co., 
95  Ala.  337;  Chicago,  etc.,  R.  Co. 
V.  Schroeder,  18  111.  App.  328;  State 
V.  Pittsburgh,  etc.,  R.  Co.,  45  Md.  41  ; 
Nashville,  etc.,  R.  Co.  v.  Eakin,  6 
■Coldw.  (Tenn.)  582. 

In  the  Absence  of  an  Allegation  of  the 
foreign  statute,  it  will  be  presumed  that 
the  plaintiff's  right  of  recovery  in  such 
state  is  governed  by  the  common  law. 
Jackson  v.  Pittsburgh,  etc.,  R.  Co. 
(Ind.  1895),  39  N.  E.  Rep.  663. 

Must  Allege  where  Right  Accrued. — 
The  plaintiff'  must  allege  that  the  right 
accrued  in  the  foreign  state,  and  also 
allege  the  statute  under  which  he 
sues.  Hobbs  v.  Memphis,  etc.,  R.  Co., 
9  Heisk.  (Tenn. )873;  Debevoise  f.  New 
York,  etc.,  R.  Co.,  98  N.  Y.  377.  And 
it  is  not  incumbent  on  the  defendant  to 
make  such  an  allegation  in  his  answer. 
Debevoise  v.  New  York,  etc.,  R.  Co., 
98N.  Y.377. 

Statute  of  LimitatlonB. — It  is  not  nec- 
essary for  the  plaintiff  to  allege  that 
the  action  was  brought  within  the  time 
prescribed  by  the  statute  of  limitations. 
Chiles  V.  Drake,  2  Mete.  (Ky.)  146. 
See  also  Hill  v.  New  Haven,  37  Vt. 
501. 

Such  statute  must,  if  relied  upon,  be 
specially  pleaded  bj-  the  defendant,  un- 
less the  petition  itself  shows   that  the 


action  is  barred  by  time.  Chiles  v. 
Drake,  2  Mete.  (Ky.)   146. 

No  objection  can  be  taken  after  ver- 
dict.    Hill  V.  New  Haven,  37  Vt.  501. ' 

But  where  the  question  as  to  who 
may  sue  depends  on  the  time  within 
which  the  action  is  brought,  time  is  an 
essential  allegation.  Hamilton  v.  Han- 
nibal, etc.,  R.  Co.,  39  Kan.  56,  where 
the  statute  provided  that  the  widow 
should  have  the  exclusive  right  to  sue 
for  six  months,  but  after  that  time  suit 
should  be  brought  by  the  minor  chil- 
dren. It  was  held  that  the  widow  must 
allege  that  the  action  was  brought  with- 
in six  months. 

2.  Lexington  v.  Lewis,  10  Bush 
(K3'.)677;  Hansford  t'.  Payne,  11  Bush 
(Ky.)  380.  See  also  Chicago,  etc.,  R. 
Co.  V.  Hedges,  105  Ind.  39S,  25  Am.  & 
Eng.  R.  Cas.  550. 

Definiteness  of  Allegation. —  Under 
Kentucky  Act  of  March,  1S54,  wilful 
negligence  on  the  part  of  the  defend- 
ant is  an  essential  to  recovery,  and 
while  it  is  not  indispensable  that  the 
exact  language  of  the  statute  shall  be 
used,  it  is,  nevertheless,  necessary  that 
the  charge  shall  be  made  in  language 
clearly  purporting  as  high  a  degree  of 
negligence  as  that  for  which  the  legis- 
lature intended  the  penalty  to  be  im- 
posed. Lexington  v.  Lewis,  10  Bush 
(Ky.)  677,  holding  that  under  such  act 
an  allegation  in  the  petition  that  a  cer- 
tain work  was  carried  on  "  so  reckless- 
ly, carelessly,  and  wantonly,  and  with 
such  an  indifference  to  the  rights  of  oth- 
ers," that  a  certain  person  was  killed, 
does  not  charge  the  loss  of  life  by  the 
wilful  negligence  of  another,  and  is  in- 
sufficient. 

3.  Winnt  v.  International,  etc  ,  R. 
Co.,  74  Tex.  32,  where  it  was  held 
that  a  complaint  wl?ich  charges  gross 
negligence  of  servants  and  employees, 
and  that  the  injurj'  was  done  by  a 
train  carrying  officers  of  the  company, 
is  not  a  sufficient  allegation  of  wilful 
negligence,  unless  facts  are  alleged 
which  show  "  a  wilful  act  or  omission 
or   groBS  negligence "  on   the   part  of 
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d.  Appointment  as  Administrator. — When  the  action  isby 
an  administrator,  the  fact  that  the  plaintiff  is  an  administrator 
must  appear  in  the  declaration  or  complaint.^ 

e.  Dependence  on  Deceased. — In  an  action  by  a  parent,  as 
heir,  for  the  death  of  a  child,  it  is  not  necessary  to  allege  that  the 
plaintiff  was  dependent  on  the  deceased  for  support.*  But  where 
dependence  is  essential  to  a  recovery  it  must  be  alleged.^ 

/.  Knowledge — On  the  Part  of  Defendant. — Where  knowledge  on 
the  part  of  the  defendant  of  a  defect  causing  the  accident,  or 
other  matter,  is  an  essential  element  of  the  cause  of  action,  such 
knowledge  must  be  alleged.*  And  so  of  knowledge  concerning 
the  minority  of  the  deceased.^ 

On  the  Part  of  Deceased. — It  is  not  necessary  to  shqw  affirmatively 
that  the  deceased  could  not  have  been  aware  of  the  danger.^ 

g.  Existence  of  Beneficiaries. — The  damages  that  may  be 
recovered  are  generally  limited  to  a  mere  indemnity,  and  in  all 
cases  where  the  damages  are  thus  liftiited,  the  fact  that  there  are 
persons  entitled  by  law  to  claim  the  indemnity  is  essential  to  a 
recovery,  and  by  the  great  weight  of  authority  such  fact  must 
be  alleged   and  proved.'     But  in  a  few  jurisdictions  it  is  held 


some  one  representing  the  corporation 
in  its  corporate  capacity  or  approved 
by  it. 

1.  Atchison  v.  Twine,  9  Kan.  350; 
Louisville,  etc.,  R.  Co.  v.  Trammell, 
93  Ala.  350.  But  it  need  not  be  alleged 
that  the  plaintiff  sues  as  administrator, 
if  it  is  shown  that  he  is  the  personal 
representative  of  the  deceased.  Louis- 
ville, etc.,  R.  Co.  V.  Trammell,  93  Ala. 
350;  Bowler  v.  Lane,  3  Mete.  (Ky.) 
311,  where  the  character  in  which  the 
plaintiff  sued  appeared  from  the  title 
of  the  action. 

2.  Brennan  v.  Molly  Gibson  Consol. 
Min.,  etc.,  Co.,  44  Fed.  Rep.  795. 

3.  Thus,  under  Texas  Const.,  art.  16, 
§  26,  in  an  action  by  a  parent  for  the 
death  of  a  son  over  twenty- one  years  of 
age,  an  allegation  that  the  plaintiff  has 
been  damaged  to  a  certain  amount  is 
not  sufficient,  without  facts  showing 
that  the  deceased  contributed  to  the 
support  of  the  plaintiff,  or  that  there 
was  expectation  of  pecuniary  benefit. 
Winnt  V.  International,  etc.,  R.  Co.,  74 
Tex.  32. 

In  What  Way  Dependent. — A  general 
allegation  of  dependence  is  sufficient, 
without  alleging  in  what  way  the 
plaintiff  was  dependent  on  the  deceased. 
Augusta  R.  Co.  v.  Glover,  92  Ga.  132, 

4.  Chicago,  etc.,  R.  Go.  v.  Fry, 
131  Ind.  319,  which  was  an  action 
for  the   death   of  a  brakeman,   caused 


by  the  defective  condition  of  a  car 
brake. 

When  Knowledge  need  Not  be  Alleged. 
— But  when  the  defendant  is  liable  in 
the  absence  of  knowledge,  such  an  alle- 
gation is  unnecessary.  Ohio,  etc.,  R.. 
Co.  V.  Pearcy,  128  Ind.  197  ;  Warner  t\ 
Western  N.  Car.  R.  Co.,  94  N.  Car. 
250,  where  it  was  alleged  that  the  de- 
fendant carelessly,  negligentl}',  and 
unskilfully  conducted  itself  by  provid- 
ing an  unsafe,  defective,  and  insecure 
locomotive. 

Notice  of  Defect.  —  In  an  action 
against  a  railway  company  for  injuries 
received  from  the  explosion  of  an  en- 
gine, where  facts  are  stated  from  which 
the  law  will  imply  notice  of  the  alleged 
defect,  it  is  unnecessary'  formally  to. 
allege  such  notice  in  the  complaint. 
Warner  v.  Western  N.  Car.  R.  Co.,  94 
N.  Car.  250. 

5.  Gulf,  etc.,  R.  Co.  v.  Vieno,  7  Tex. 
Civ.  App.  347,  where  the  deceased  was 
an  employee  of  the  defendant. 

6.  Ohio,  etc.,  R.  Co.  v.  Pearcy,  12S 
Ind.  197. 

7.  Arkansas. — Little  Rock,  etc.,  R. 
Co.  V.  Townsend,  41  Ark.  382. 

Connecticut. — Lamphear  v.  Bucking- 
ham, 33  Conn.  237.     {^ucere.) 

Illinois. — Holton  v.  Dalj",  106  111. 
131;  Chicago,  etc.,  R.  Co.  v.  Morris,  26 
111.  400;  Quincy  Coal  Co.  v.  Hood,  77 
111.68;  Conant   t^.  Griffin,  48  111.   410; 
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Chicago,  etc.,  R.  Co.  v.  Logue,  47  111. 
App.  292. 

Indiana. — State  xk  Walford  (Ind. 
App.  1894),  39  N-  E-  Rep.  162 ;  Stewart 
V.  Terre  Haute,  etc.,  R.  Co.,  103  Ind. 
44,  21  Am.  &  Eng.  R.  Cas.  209;  Indi- 
anapolis, etc.,  R.  Co.  V.  Keely,  23  Ind. 
133;  Jeffersonville  R.  Co.  v.  Hendricks, 
41  Ind.  48;  Clore  v.  Mclntire,  120  Ind. 
262.  See  also  Jeffersonville,  etc.,  R. 
Co.  V.  Swayne,  26  Ind.  477. 

Kansas. — Missouri  Pac.  R.  Co,  v. 
Barber,  44  Kan.  612. 

Kentucky. — Baker  %>.  Louisville,  etc., 
R.Co.  (Ky.  1S91),  17  S.  W.  Rep.  191. 

Michigan. — Walker  v.  Lake  Shore, 
€tc.,  R.Co.  (Mich.  1895), 62  N.  W.  Rep. 
1032. 

Minnesota. —  Schwarz  v.  Judd,  28 
Minn.  371  ;  Sykora  v.  J.  I.  Case 
Threshing  Mach.  Co.  (Minn.  1894), 
60  N.  W.  Rep.  looS;  Barnum  v.  Chi- 
cago, etc.,  R.  Co.,  30  Minn.  461. 

Alontana. —  Serensen  t\  Northern 
Pac.  R.  Co.,  45  Fed.  Rep.  407. 

Nebraska. — Burlington,  etc.,  R.  Co. 
■V.  Crockett,  17  Neb.  570;  Warren  v. 
Englehart,  13  Neb.  283. 

New  Jersey. — McGlone  v.  New  Jer- 
sey R.,  etc.,  Co.,  37  N.J.  L.  304. 

Neiv  York. — Safford  v.  Drew,  3 
Duer  (N.  Y.)  627;  Lucas  v.  New 
York  Cent.  R.Co.,  21  Barb.  (N.  Y.)  245. 

Ohio. — Dunhene  v.  Ohio  L.  Ins.,  etc., 
Co.,  I  Disney  (Ohio)  2:^7. 

South  Carolijia. — Lilly  v.  Charlotte, 
etc.,  R.  Co.,  32  S.  Car.  142;  Conlin  v. 
Charleston,  15  Rich.  (S.  Car.)  210. 

Tennessee. — Louisville,  etc.,  R.  Co. 
V.  Pitt,  91  Tenn.  86;  East  Tennessee, 
etc.,  R.  Co.  V.  Lilly,  90  Tenn.  563. 

Texas. — All  beneficiaries  must  be 
made  parties.  See  supra,  IV.  2.  Join- 
der of  Parties  Plaintiff. 

Verniont. — Geroux  v.  Graves,  62  Vt. 
280;  Westcott  V.  Central  Vermont  R. 
Co.,  61  Vt.  438. 

Washington. — Northern  Pac.  R.  Co. 
V.  Ellison,  3  Wash.  225. 

West  Virginia. — Baltimore,  etc.,  R. 
Co.  V.  Gettle,  3  W.  Va.  376,  under  the 
A  ct  of  1 S63.  "Act  of  1 863,  c.  98,  has  been 
changed  by  Code,  c.  103,  so  as  to  pro- 
vide that  the  amount  recovered  shall  be 
distributed  to  the  parties  entitled  under 
the  law  to  the  personal  estate  of  a 
decedent,  but  it  shall  not  be  liable  for 
his  debts,  instead  of  providing,  as  the 
former   statute   did,   that   the  amount 


recovered  shall  be  for  the  exclusive 
benefit  of  the  widow  and  next  of  kin  of 
the  decedent.  Since  this  modification 
of  the  statute,  it  has  not  been  regarded 
as  essential  that  the  declaration  should 
aver  that  the  decedent  had  a  widow  or 
next  of  kin,  or  mention  his  distributees 
by  name  or  otherwise."  Snyder,  P., 
in  Searle  v.  Kanawha,  etc.,  R.  Co.,  32 
W.  Va,  370. 

Wisconsin. — Woodward  v.  Chicago, 
etc.,  R.  Co.,  23  Wis.  400 ;  Wiltse  v.  Til- 
den,  77  Wis.  152;  Topping  v.  St.  Law- 
rence, 86  Wis   526. 

Amplified  Statement  of  the  Rule. — In 
Safford  v.  Drew,  3  Duer  (N.  Y.)  632, 
Duer,  J.,  reasoned  as  follows:  "It  fol- 
lows that  in  actions  under  the  statute, 
the  damages  that  may  be  recovered 
are  limited  to  a  mere  indemnity,  and 
in  all  cases  where  the  damages  are 
thus  limited,  I  apprehend  the  facts, 
•that  there  are  persons  entitled  by  law 
to  claim  the  indemnity,  and  that  they 
have  sustained  a  loss  justifying  their 
claim,  must  be  proved  upon  the  trial  in 
order  to  warrant  a  recovery  ;  and  that 
when  these  facts  are  not  proved,  the 
foundation  of  the  action  fails,  and  the 
complaint  must  be  dismissed.  These 
facts  are,  in  their  nature,  material  and 
issuable,  and  in  actions  like  the  present 
are,  therefore,  in  niy  judgment,  just  as 
necessary  to  be  proved  upon  the  trial, 
and,  consequently,  to  be  averred  in  the 
complaint,  as  the  death  of  the  person 
injured,  and  the  wrongful  act  or  neg- 
lect of  the  defendant  as  its  primary 
cause." 

Declaration  Aided  by  Writ. — Where, 
in  the  original  writ,  the  person  killed  is 
described  as  leaving  a  widow  and  one 
minor  child,  this  part  of  the  writ,  al- 
though descriptive  of  the  person,  may 
be  referred  to  for  the  purpose  of  help- 
ing out  the  want  of  a  material  aver- 
ment in  the  declaration.  Westcott  v. 
Central  Vermont  R.  Co.,  61  Vt.  438. 

Clerical  Errors. — Where  a  complaint 
alleged  that  the  "defendant  left  him 
surviving  his  widow,"  it  being  evident 
that  the  use  of  the  word  "defendant" 
instead  of  "  decedent  "  was  a  mere  cler- 
ical error,  and  that  such  error  could 
not  have  misled  any  one,  the  error  was 
disregarded  and  held  not  a  ground  for 
demurrer,  Kenney  v.  New  York 
Cent.,  etc.,  R.  Co.,  49  Hun  (N.  Y,)  535. 

Objections,  How  Taken, — In  Missouri, 
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existence  of  beneficiaries  is  a  matter  of  almost  common  knowl- 
edge and  will  be  presumed,* 

Names  of  Beneficiaries. — While  it  is  necessary  to  allege  the  exist- 
ence of  beneficiaries,  the  names  of  such  persons  need  not  be  set 
forth;*  unless  it  is  apparent  on  the  face  of  the  record  that  others 
are  interested  in  the  suit.^ 

h.  Rebutting  Contributory  Negligence. — It  is,  in  general, 
unnecessary  to  allege  the  absence  of  contributory  negligence  on 
the  part  of  the  deceased,*  except  in  those  jurisdictions  where 


where  a  petition  is  defective  for  not 
alleging  the  existence  of  beneficiaries, 
the  objection  is  not  necessarily  waived 
by  pleading  over,  and  ma}-  be  pre- 
sented by  a  demurrer  to  the  evidence, 
or  by  a  motion  in  arrest  of  judgment. 
Sparks  v.  Kansas  City,  etc.,  R.  Co.,  31 
Mo.  App.  III.  And  where  such  a  defect 
is  apparent,  judgment  should  be  re- 
versed and  the  cause  remanded.  Mcin- 
tosh V.  Missouri  Pac.R.Co.,  103  Mo.  131. 

In  Texas  such  an  objection  must  be 
taken  by  special  exception.  March  xv 
Walker,  48  Tex.  372. 

In  Montana,  where  a  complaint  is  de- 
fective in  failing  to  allege  the  existence 
of  next  of  kin,  the  defect  is  not  neces- 
sarily waived  by  a  failure  to  demur ; 
neither  is  such  defect  cured  by  a  ver- 
dict where  proof  is  permitted,  over  de- 
fendant's objection,  of  the  existence  of 
next  of  kin.  Serensen  v.  Northern 
Pac.  R.  Co.,  45  Fed.  Rep.  407. 

1.  Alabama. — Columbus,  etc.,  R.  Co. 
V.  Bradford,  86  Ala.  574,  38  Am.  & 
Eng.  R.  Cas.  214;  Alabama,  etc.,  R. 
Co.  V.  Waller,  48  Ala.  459. 

Nevada. — Roach  r^.Consolidated  Im- 
perial Min.  Co.,  7  Sawy.  (U.  S.)  224. 

North  Carolina. — Warner  v.  West- 
ern N.  Car.  R.  Co.,  94  N.  Car.  250,  25 
Am.  &  Eng.  R.  Cas.  432. 

Virginia. — Baltimore,  etc.,  R.  Co. 
V.  Wightman,  29  Gratt.  (Va.)  431; 
Matthews  v.  Warner,  29  Gratt.  (Va.) 
570;  Baltimore,  etc.,  R.  Co.  v.  Noell, 
32  Gratt.  ( Va.)  394;  Harper  v.  Norfolk, 
etc.,  R.  Co.,  36  Fed.  Rep.  102. 

West  Virginia. — Madden  v.  Chesa- 
peake, etc.,  R.  Co.,  28  W.  Va.  610; 
Searle  v.  Kanawha,  etc.,  R.  Co.,  32  W. 
Va.  370.  But  not  so  under  Act  of  1863. 
See  the  West  Virginia  cases  cited  in 
the  preceding  note. 

In  these  states,  however,  with  the  ex- 
ception of  Alabama,  it  has  been  held 
that  the  existence  of  beneficiaries  is 
not  essential  to  the  maintenance  of  the 
action. 


But  where  the  existence  of  benefi- 
ciaries is  to  be  proved  such  fact  must  be 
alleged.  Roach  v.  Consolidated  Im- 
perial Min.  Co.,  7  Sawy.  (U.  S.) 
224. 

2.  Conant  v.  Griffin,  48  111.  410;  Mc- 
Glone  V.  New  Jersey  R.,  etc.,  Co.,  37 
N.  J.  L.  304;  Keller  v.  New  York 
Cent.  R.  Co.,  24  How.  Pr.  (N.  Y.  Ct. 
App.)  172.  See  also  Jeffersonville,  etc., 
R.  Co.  V.  Hendricks,  41  Ind.  48  ;  How- 
ard V.  Delaware,  etc.,  Canal  Co.,  40 
Fed.  Rep.  195.  But  it  has  been  inti- 
mated in  a  few  cases  that  good  plead- 
ing requires  that  the  persons  benefited 
should  be  named.  Baltimore,  etc.,  R. 
Co.  x'.  Gettle,  3  W.  Va.  376;  Indian- 
apolis, etc.,  R.  Co.  V.  Keely,  23  Ind. 
133. 

Posthumovfl  Child. — In  an  action  by 
an  administrator  for  the  death  of  a 
young  child,  it  was  held  that  an- 
other child,  born  after  the  accident, 
was  an  heir  of  the  one  killed  and  should 
have  been  named  as  one  of  the  next  of 
kin.  Chicago,  etc.,  R.  Co.  v.  Logue, 
47  111.  App.  292. 

Beneflciarles  Not  Named. — Where  cer- 
tain beneficiaries  have  been  named  in 
the, declaration  or  complaint,  it  is  not 
necessary  to  negative  the  Existence  of 
other  beneficiaries  not  named  therein. 
Southern  Cotton  Press,  etc.,  Co.  v. 
Bradley,  52  Tex.  587 ;  Missouri  Pac. 
R.  Co.  t>.  Barber,  44  Kan.  612 ; 
Barnes  v.  Ward,  2  C.  &  K.  661,  9  C. 
B.    392,  61    E.   C.   L.  661,  14   Jur.  334. 

3.  Southern  Cotton  Press,  etc.,  Co. 
V.  Bradley,  52  Tex.  587. 

4.  Alabama. — Columbus,  etc.,  R.  Co. 
V.  Bradford,  86  Ala.  574,  38  Am.  & 
Eng.  R.  Cas.  214. 

Mississippi.  —  Hickman  v.  Kansas 
City,  etc.,  R.  Co.,  66  Miss.  154. 

Missouri. — O'Connor  v.  Missouri 
Pac.  R,  Co.,  94  Mo.  150,  32  Am.  & 
Eng.  R.  Cas.  61. 

Neru  Tork. — Malhado  v.  Poughkeep- 
sie  Transp.  Co.,  27  Hun  (N.  Y.)  99. 
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such  allegations  are  held  to  be  essential  in  all  actions  for  personal 
injuries.^  See  also  article  Contributory  Negligence,  ante,  p.  i. 
3.  Under  Peculiar  Statutory  Provisions. — In  statutory  actions  for 
death  by  wrongful  act,  the  party  suing  must  bring  himself  strictly' 
within  the  statutory  requirements  necessary  to  confer  the  right  of 
action,  and  such  facts  must  appear  in  the  petition,  declaration  or 
complaint.^  And  where  any  conditions'  are  imposed  as  a  pre- 
requisite to  the  maintenance  of  the  action,  allegations  showing  a 


Virginia. — Baltimore,  etc.,  R.  Co.  v. 
Whittington,  30  Gratt.  (Va.)  805. 

West  Virginia. — Unfried  v.  Balti- 
more, etc.,  R.  Co.,  34  W.  Va.  260. 

1.  Indiana. — Hildebrand  v.  Toledo, 
etc.,  R.  Co.,  47  Ind.  399;  Indiana,  etc., 
R.  Co.  T'.  Greene.,  106  Ind.  279,  25 
Am.  &  Eng.  R.  Cas.  322;  Cincinnati, 
etc.,  R.  Co.  V.  Eaton,  53  Ind.  307 ; 
Toledo,  etc.,  R.  Co.  x\  Brannagan,  75 
Ind.  490,  5  Am.  «&  Eng.  R.  Cas.  630; 
Indianapolis,  etc.,  R.  Co.  -'.  Keelj,  23 
Ind.  133;  Sullivan  v.  Toledo,  etc.,  R. 
Co.,  58  Ind.  26;  Pittsburgh,  etc.,  R.  Co, 
V.  Vining,  37  Ind.  513;  Indiana  Mfg. 
Co.  V.  Millican,  87  Ind.  87 ;  Pittsburgh, 
etc.,  R.  Co.  xu  Burton,  139  Ind.  357; 
Pennsylvania  Co.  v.  Davis,  4  Ind. 
App.  51. 

loxva. — Patterson  v.  Burlington,  etc., 
R.  Co.,  38  Iowa  279. 

Maryland. — State  v.  Baltimore,  etc., 
R.  Co.,  24  Md.  84. 

Negligence  of  Father. — In  an  action 
by  a  father  for  the  death  of  his  minor 
son,  occurring  while  in  his  company, 
it  must  be  alleged  that  both  the  de- 
ceased and  the  plaintiff  were  without 
fault,  and  such  an  allegation  in  regard 
to  the  deceased  is  not  sufficient.  Sul- 
livan V.  Toledo,  etc.,  R.  Co.,  58  Ind.  26. 

Where  Child  Was  Very  Young. — In  an 
action  to  recover  for  the  death  of  a 
young  child,  it  is  sufficient  if  the  com- 
plaint alleges  that  the  injury  occurred 
without  the  fault  of  the  parents,  without 
alleging  that  the  child  itself  was  not 
guilty  of  contributory  negligence.  In 
such  a  case,  any  neglect  on  the  part  of 
the  child  would  be  imputed  by  law  to 
the  parent.  Pittsburgh,  etc.,  R.  Co.  v. 
Vining,  27  Tnd.  513. 

Negligence  of  Administrator. — An  ad- 
ministrator, in  an  action  for  the  death 
of  his  intestate,  need  not  aver  his  own 
freedom  from  fault.  Indiana  Mfg.  Co. 
V.  Millican,  87  Ind.  87;  Pittsburgh,  etc., 
R.  Co.  t'.  Bi>rton,  139  Ind.  357. 

What  All<>gations  Sufficient. — For  the 
general  principles  relating  to  such  al- 


legations, see  article  Contributory 
Negligence,  ante,  p.  i. 

2.  Brown  v.  Harmon,  21  Barb.  (N. 
Y.)5o8. 

When  Deceased  might  have  Main- 
tained an  Action  if  Living. — Under  Ohio 
Rev.  Stat.,  §  6134,  giving  the  right  of 
action  only  where  the  deceased  might 
have  maintained  it  had  he  lived,  it  is 
not  necessary  to  allege  specifically  such 
fact,  where  the  facts  showing  the  right 
of  action  are  sufficiently  pleaded.  Lima 
Electric  Light,  etc.,  Co.  x>.  Deubler,  7 
Ohio  Cir.  Ct.  Rep.  185.  And  so  under 
Maryland  Code,  art.  65.  Philadelphia, 
etc.,  R.  Co.  V.  State,  58  Md.  372. 

Reference  to  Statute  Imposing  Re- 
strictions.—  Tennessee  M.&  V.  Code,  (J 
1298,  providing  for  certain  regulations 
for  the  protection  of  persons  crossing 
or  walking  upon  railroad  tracks,  is 
merely  declaratory  of  the  common  law, 
and  a  declaration,  in  an  action  for 
death  caused  by  the  violation  of  such 
statute,  alleging  the  manner  of  the  vio- 
lation, sufficiently  shows  that  the  injury 
was  done  contrary  to  the  statute,  and 
gives  notice  that  the  defendant  has 
been  guilty  of  negligence,  and  it  is  not 
necessary  that  the  statute  itself  be  re- 
ferred to ;  nor  is  the  declaration  open 
to  the  objection  that  it  requires  the 
defendant  to  prepare  to  defend  against 
both  a  common-law  and  a  statutory 
action,  since,  as  before  stated,  the  stat- 
ute is  merely  declaratory  of  the  com- 
mon law.  East  Tennessee,  etc,  R.  Co. 
V.  Pratt,  85  Tenn.  9. 

Where  there  Are  Two  Concurrent 
Remedies. — Under  Vervi07it  Rev.  Laws, 
§^  2138,  2139,  a  declaration  alleging 
that  the  death  resulted  from  the  tor- 
tious acts  of  the  defendant,  and  that 
the  plaintiff  was  the  personal  repre- 
sentative of  the  deceased,  who  left  a 
widow  and  next  of  kin,  is  sufficient, 
Vithout  a  further  allegation  that  the 
action  was  brought  for  the  benefit  of 
such  widow  and  next  of  kin.  Although 
in   Vermont  there   are  two   rights   o£ 
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compliance  with  such  conditions  precedent  are  essential,  and  if 
omitted  the  pleading  cannot  be  sustained.^ 


action,  one  to  recover  the  damages  sus- 
tained by  the  deceased  for  the  time  be- 
tween the  injury  and  his  death,  and  the 
other  to  recover  damages  for  the  bene- 
fit of  the  widow  and  next  of  kin,  the 
averment  that  the  intestate  left  a  widow 
and  next  of  kin  is  sufficient  to  show 
that  the  action  was  brought  under  the 
latter  statutory'  provision.  Westcott  v. 
Central  Vermont  R.  Co.,  6t  Vt.  438. 

Where  Damages  Are  Part  of  the  Estate. 
— W  here  a  personal  representative  may 
maintain  an  action  on  behalf  of  the  es- 
tate, and  the  widow  a  similar  action  on 
behalf  of  herself  and  her  children,  a 
complaint,  in  an  action  by  a  personal 
representative,  alleging  the  damages  to 
have  been  sustained  by  the  widow  and 
children,  and  not  by  the  estate,  is  fa- 
tally defective,  as  such  an  action  can  be 
brought  by  the  widow  onlv.  Belding 
V.  Black  Hills, etc.,  R. Co.. 3S.  Dak.  369. 

Where  Character  of  Damages  Depends 
on  Degree  of  Negligence. — Where,  as  in 
Kentucky  Rev.  Stat.,  c.  57,  §§1.3,  the 
question  whether  the  plaintiff  shall 
recover  compensatory  or  exemplary 
damages  depends  upon  whether  the 
defendant  was  guilty  of  ordinarj'  or 
wilful  negligence,  the  character  of  the 
action  will  be  determined  by  the  char- 
acter of  the  negligence  alleged  therein. 
Givens  7'.  Kentucky  Cent.  R.  Co.,  89 
Ky.  231. 

If  "ordinary  negligence,"  or  "  negli- 
gence," be  alleged,  the  action  will  be 
considered  as  brought  under  the  first 
section.  Givens  v.  Kentucky  Cent.  R. 
Co.,  89  Ky.  231. 

Accident  at  Crossing. — Under  Massa- 
chusetts Pub.  Stat.,  c.  112,  §  213,  giv- 
ing a  right  of  action  for  injuries  received 
at  a  railway  crossing,  an  allegation  that 
the  injury  occurred  at  a  crossing  is 
essential.  .  Allerton  v.  Boston,  etc.,  R. 
Co.,  146  Mass.  241,  34  Am.  &  Eng.  R. 
Cas.  563. 

Emancipation  of  Infant. — Where  the 
emancipation  of  an  infant  killed  by  the 
wrongful  act  of  another,  is  an  essential 
allegation  in  the  complaint,  an  aver- 
ment that,  at  the  time  of  his  death,  the 
decedent  was  not,  and  for  two  months 
theretofore  had  not  been,  in  the  service 
of  his  parents,  or  either  of  them,  does 
not, sufficiently  show  such  an  emanci- 
pation. Berry  v.  Louisville,  etc.,  R. 
Co.,  128  Ind.  484. 


Killed  in  Self -Defense. — Where  the 
statute  under  which  the  action  is 
brought  provides  that  the  action  may 
be  had  only  when  the  killing  was  "  not 
in  self-defense,"  it  is  essential  in  the 
petition  to  negative  such  proviso,  and 
such  allegation  must  be  proved.  Becker 
V.  Crow,  7  Bush  (Ky.)  198. 

Where  Marriage  Defeats  the  Right  of 
Action. — Where  a  parent  has  a  right  of 
action  only  for  the  death  of  his  unmar- 
ried child,  a  complaint  failing  to  state 
that  the  deceased  was  unmarried  is  de- 
fective. Dulaney  v.  Missouri  Pac.  R. 
Co.,  21  Mo.  App.  597. 

Where  Instantaneous  Death  Defeats 
the  Bight  of  Action. —  Under  Comp. 
Laws  South  Dakota,  §  5498,  giving  a 
right  of  action  to  the  personal  repre- 
sentative of  the  deceased  in  the  same 
manner  that  the  deceased  might  have 
sued  had  death  not  ensued,  a  complaint 
alleging  the  death  to  have  been  instan- 
taneous is  fatally  defective,  as  no  right 
of  action  could  have  accrued  to  the 
deceased  in  such  a  case.  Belding  v. 
Black  Hills,   etc.,    R.  Co.,    3    S.   Dak. 

369- 

Defective  Works — Employee.  —  In  an 
action  under  Alabama  Code,  §  2590, 
subd.  I,  where  the  injury  was  "caused 
by  reason  of  a  defect  in  the  waj'S,  works, 
etc.,"  used  by  the  employer,  it  is  essen- 
tial to  allege,  in  the  words  of  the  statute, 
or  at  least  in  substance,  that  such  defect 
was  caused  by  the  negligence  of  the  de- 
fendant, or  some  person  to  whom  he 
had  delegated  his  authority,  or  that  the 
defendanthad  failed  to  use  duediligence 
to  discover  the  defect ;  and  an  aver- 
ment that  the  defendant  "  negligently 
used  in  its  business  a  steam  engine 
which  was  out  of  order,  so  that  it  could 
not  be  stopped  promptly,"  followed  by 
an  averment  that  the  injury  was  caused 
"on  account  of  the  negligently  defect- 
ive condition  of  the  engine,"  is  not  suf- 
ficient. Mobile,  etc.,  R.  Co.  v.  George, 
94  Ala.  199. 

Defective  Building  —  Ownership. — 
Where  death  was  caused  because  of 
a  negligently  constructed  building,  a 
merely  inferential  charge  of  negligence 
against  the  builders,  without  any  alle- 
gation that  they  owned  the  building,  is 
not  sufficient.  Brown  (T*.  Harmon,  21 
Barb.  (N.  Y.)  508. 

1.  Barker  v.  Hannibal,  etc.,  R.  Co., 
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4.  Surplusage  and  Immaterial  Allegations. — In  general,  where  a 
count  contains  sufficient  general  allegations,  other  allegations,  giv- 
ing the  particulars,  which  are  not  repugnant  to  the  general  state- 
ment, may  be  stricken  out  as  surplusage,  and  the  count  will  not 
be  rendered  bad  thereby.*     Nor  can  it  be  objected  that  such 


91  Mo.  86.  And  see  generally  article 
Conditions  Precedent,  vol.  4,  p. 
636. 

Previous  Criminal  Prosecution — In 
Georgia,  in  an  action  for  death  by 
•wrongful  act,  where  the  tort  com- 
plained of  amounts  to  a  felony,  the 
plaintiff  must  aver  that  he  has  prose- 
cuted the  defendant  in  a  criminal 
action,  as  required  by  the  code,  §  2970, 
or  show  an  excuse  for  failure  to  prose- 
cute. Allen  V.  Atlanta  St.  R.  Co.,  54 
Ga.  503. 

And  when  a  declaration  shows  a 
statement  of  facts  which  amount  to  a 
frima  facie  case  of  felony  on  the  part 
of  the  defendant's  agents,  but  contains 
no  allegation  of  any  prosecution  insti- 
tuted against  such  agents,  or  any 
excuse  for  failure  to  do  so,  a  demurrer 
is  properly  sustained.  Chick  f.  South- 
western R.  Co.,  57  Ga.  357. 

But  where  a  suit  was  brought  in 
Georgia  for  a  homicide  which  occurred 
in  South  Carolina,  if  the  statute  of  the 
latter  state  did  not  require  a  prosecu- 
tion as  a  condition  precedent  to  a  re- 
covery in  a  civil  case,  such  a  prosecu- 
tion was  not  necessary  in  Georgia  and 
need  not  be  alleged.  South  Carolina 
R.  Co.  V.  Nix,  68  Ga.  572. 

1.  Preston  v.  St.  Johnsbury,  etc.,  R. 
Co.,  64  Vt.  280.  See  also  article  Sur- 
plusage. 

Naming  Distributees. — While  under 
West  Virginia  Code,  c.  103,  it  is  not 
necessary  to  name  the  distributees,  and 
allege  that  the  action  is  for  their  bene- 
fit, still  such  an  averment  will  not  be 
fatal  to  the  declaration,  and  ought  to 
be  treated  as  surplusage.  Searle  v. 
Kanawha,  etc.,  R.  Co.,  32  W.  Va.  370. 

"  Gross  and  Wilful  "Negligence. — Ken- 
tucky Gen.  Stat.,  c.  57,  ^  3,  allows  dam- 
ages caused  by  the  "  wilful  "  negligence 
of  any  person,  provided  such  person 
leaves  a  widow  or  minor  child,  for 
whose  benefit  the  recovery  is  had.  Sec- 
tion I  allows  a  recovery  by  an  adminis- 
trator for  the  negligent  killing  of  any 
person,  regardless  of  any  next  of  kin. 
Under  these  provisions,  a  petition  al- 
leging both  "gross  and  wilful"  negli- 
gence, but  which  negatives  the  right  to 


recover  under  section  3,  nevertheless 
presents  a  full  and  complete  cause  of 
action  under  section  i.  The  allegation 
in  reference  to  wilful  negligence  may 
be  stricken  out  as  surplusage.  Morris 
V.  Louisville,  etc.,  R.  Co.  (Ky.  iS90),i2 
S.  W.  Rep.  940. 

An  allegation  that  the  defendant  '"un- 
lawfully, carelessly,  and  wilfully"  ran 
over  the  decedent,  where  the  specific 
act  charged  was  the  running  of  the 
train  at  a  high  and  dangerous  rate  of 
speed,  is  not  bad  as  charging  a  "wilful" 
killing,  in  the  absence  of  an  allegation 
that  the  defendant  knew  of  the  pres- 
ence of  the  deceased  upon  the  track,  or 
that  circumstances  existed  making  the 
running  of  the  train  in  the  manner 
charged  a  reckless  disregard  of  human 
life.  SherfeyT'.  Evansville,etc.,  R.  Co., 
121  Ind. 429. 

Action  for  Loss  of  Services. — In  an 
action  for  loss  of  the  services  of  a  minor 
son,  a  further  allegation  that  death  re- 
sulted from  the  injuries  does  not  alter 
the  nature  of  the  action,  or  make  it  an 
action  for  the  homicide  of  the  son, 
where  the  circumstances  are  such  that 
the  plaintiff  could  not  recover  for  the 
death  of  the  son.  Chick  v.  South- 
western R.  Co.,  57  Ga.  357. 

Allegations  of  Loss  of  Society,  etc. — 
In  an  action  by  a  widow  for  the  death 
of  her  husband,  allegations  that  she  has 
been  deprived  of  his  society  and  com- 
panionship, and  been  caused  great 
mental  pain  and  suffering,  are  properly 
stricken  out  as  irrelevant,  as  no  dam- 
ages can  be  recovered  for  such  loss. 
Killian  v.  Augusta,  etc.,  R.  Co.,  79 
Ga.  234. 

Character  of  Plaintiff — Administrator. 
— Where,  from  the  general  frame  or 
tenor  of  the  complaint,  it  appears  that 
the  action  is  prosecuted  by  the  adminis- 
trator in  his  representative  character 
and  not  in  his  individual  capacity,  a 
mere  conclusion  of  the  complaint  aver- 
ring that  by  the  death  of  his  intestate 
he  is  damaged  to  a  certain  amount, 
does  not  carry  the  conclusion  that  he 
sues  in  his  individual  capacity.  Such 
a  pleading  should  be  judged  from  its 
general  scope  and  tenor  and  not  from 


873 


Volume  \^ 


Allegations. 


DEATH  BY  WRONGFUL  ACT. 


Damages. 


particulars  hav,e  not  been  alleged. ^  But  when  an  immaterial  aver- 
ment has  been  traversed  by  the  general  issue,  it  becomes  a  material 
allegation,  and  must  be  sustained  by  proof.^ 

6.  Allegations  of  Damages — a.  Generally. — In  those  jurisdic- 
tions where  the  statute  provides  that  the  action  shall  be  for  the 
recovery  of  pecuniary  loss  only,  or  where  such  an  interpretation 
has  been  placed  upon  the  statute  by  the  courts,  it  is  essential  in 
the  declaration  or  complaint  to  allege  that  pecuniary  loss  has 
resulted  from  the  death.*  But  where  it  is  held  that  pecuniary 
loss  is  necessarily  implied,  and  that  merely  nominal  damages  may 
properly  be  recovered,  it  is  unnecessary  to  allege  that  pecuniary 
loss  has  been  sustained."* 


its   separate   and  detached  statements. 
Clore  V.  Mclntire,  120  Ind.  262. 

1.  Conant  v.  Griffin,  48  111.  410. 

Identity  of  Widow. — Where  it  is  doubt- 
ful who  was  the  true  widow  or  next  of 
kin,  such  fact  need  not  be  alleged,  as 
the  question  is  whoUj'  immaterial,  it 
being  sufficient  to  allege  and  prove  that 
the  deceased  left  a  widow  or  next  of 
kin.     Conant  v.  Griffin,  48  111.  410. 

Minority  of  Plaintiff. — In  a  suit  by  an 
administrator  on  behalf  of  children  of 
the  deceased,  an  allegation  of  the 
minority  of  the  plaintiffs  is  immaterial 
when  the  administrator  is  the  only 
part}'  who  can  sue.  Bledsoe  v.  Stokes, 
I  Baxt.  (Tenn.)  312. 

2.  Wabash,  etc.,  R.  Co.  v.  Shacklet, 
105  111.  364. 

3.  Bell  V.  Central  R.  Co.,  73  Ga.  520; 
Regan  v.  Chicago,  etc..  R.  Co.,  51  Wis. 
59Q ;  Kellej'  v.  Chicago,  etc.,  R.  Co.,  50 
W^is.  381. 

Hurst  V.  Detroit  City  R.  Co.,  84 
Mich.  539,  where  the  damages  were 
held  to  be  special,  uncler  How.  Stat., 
§  8314,  providing  that  the  jury  shall 
award  "such  damages  as  they  may 
deem  fair  and  just  with  reference  to  the 
pecuniary  injury  resulting  from  such 
death." 

Action  by  Administrator. — A  com- 
plaint by  an  administrator,  where  the 
administrator  is  also  a  son  of  the  intes- 
tate, alleging  that  by  means  of  his 
death  the  plaintiff  has  sustained  dam- 
ages to  a  certain  sum,  but  failing  to 
show  pecuniary  loss,  present  or  pro- 
spective, to  the  widow  or  relatives  of  the 
deceased,  is  insufficient.  Regan  t^  Chi- 
cago, etc.,  R.  Co.,  51  Wis.  599. 

Nebraska. — A  petition,  under  Comp. 
Stat.,  c.  21,  for  damages  for  caus- 
ing the  death  of  plaintiff's  intestate, 
which  fails  to  show  that  the  person  for 


whose  benefit  the  action  is  brought  has 
sustained  pecuniary  injury  by  the 
death,  will  not  support  a  judgment  for 
any  damages  whatever.  Orgall  i\  Bur- 
lington, etc.,  R.  Co.  (Neb.  1895),  64  N. 
W.  Rep.  450. 

But  it  is  not  absolutely  necessary  that 
the  petition  should  contain  the  words 
"  damage,  injury,  or  loss."  It  is  suffi- 
cient if  it  appears  from  the  averments 
in  the  petition  that  by  reason  of  the 
death  of  the  intestate  a  pecuniary  loss 
has  resulted  to  the  wife  and  next  of  kin 
of  the  deceased.  Kearney  Electric  Co. 
V.  Laughlin,  45  Neb.  390. 

And  a  petition  alleging  that  the 
deceased  left  minor  children  "wholly 
dependent  on  him  for  support,"  suffi- 
ciently avers  damages.  Kearney  Elec- 
tric Co.  V.  Laughlin,  45  Neb.  390. 

Texas. — In  determining  the  necessity 
for  allegations  of  damages  a  distinction 
must  be  made  between  those  cases 
where  the  deceased  was  a  minor  and 
those  in  which  he  was  an  adult  at  the 
time  of  his  death.  In  the  former  case 
the  law  presumes  damages  as  the  re- 
sult of  the  death,  but  in  the  latter, 
specific  allegations  of  damages  are 
essential.  Winnt  v.  International,  etc., 
R.  Co.,  74  Tex.  32. 

Actual  and  Exemplary  Damages. — 
Where  the  plaintiff  is  to  recover  both 
actual  and  exemplary  damages,  the 
better  practice  is  that  such  damages 
"shall  be  claimed  by  proper  allega- 
tions, in  the  nature  of  two  distinct 
counts  on  different  causes  of  action,  or 
cross-action,  with  averments  respec- 
tively appropriate  to  each  remedy,"  as 
the  two  cases  are  essentially  different 
as  to  the  facts  necessary  to  be  alleged 
and  proved.  Galveston,  etc.,  R.  Co. 
V.  Le  Gierse,  51  Tex.  189. 

4.  Illinois. — Under  the   Illinois  Act 
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Particulars  Constituting  Loss, — While  it  may  be  necessary  to  allege 
damage  on  the  part  of  the  beneficiaries,  the  particular  items  or 
circumstances  affecting  such  damage  need  not  be  set  forth,  and 
a  general  averment  of  damages  is  usually  sufficient.^ 

There  is,  however,  much  diversity  of  opinion  as  to  what  al- 
legations  are   a   sufficient  averment  of  damages,    the   decisions 


of  Feb.  12,  1853,  giving  the  damages 
recovered  to  the  next  of  kin  of  the  de- 
ceased, it  is  not  necessary  that  the  dec- 
laration should  contain  a  special  alle- 
gation showing  the  manner  in  which 
the  next  of  kin  had  sustained  pecuniary 
loss,  as  the  intention  of  the  act  was 
clearly  not  to  limit  the  damages  to 
those  persons  who  had  sustained  loss. 
Barron  v.  Illinois  Cent.  R.  Co.,  i 
Biss.  (U.  S.)  412. 

Indiana.— ^The  rule  stated  in  the  text 
was  applied  in  Korrady  v.  Lake  Shore, 
etc.,  R.  Co.,  131  Ind.  261;  Salem  Bed- 
ford Stone  Co.  V.  Hobbs  (Ind.  App. 
1894),  38  N.  E.  Rep.  538,  under  a  statute 
giving  the  right  of  action  where  the 
deceased  might  have  maintained  the 
action  had  he  lived. 

Pecuniary  loss  to  the  wife  and  child 
of  the  deceased,  who  was  receiving 
wages  at  the  time  of  his  death,  will  be 
presumed  and  need  not  be  alleged. 
Louisville,  etc.,  R.  Co.  v.  Buck,  116 
Ind.  566,  38  Am.  &  Eng.  R.  Cas.  152. 

Montana. — As  a  widow  and  next  of 
kin  are  entitled  to  the  damages  re- 
covered, irrespective  of  any  legal  claim 
for  support  on  the  deceased  had  he 
survived,  a  complaint  need  not  specific- 
ally allege  the  damages  which  the}' 
may  have  sustained  by  his  death. 
Serensen  v.  Northern  Pac.  R.  Co.,  45 
Fed.  Rep.  407. 

Ohio. — Under  the  statute  of  March, 
1851,  allowing  an  action  by  an  adminis- 
trator for  the  benefit  of  the  next  of  kin 
of  the  deceased,  the  petition  need  not 
contain  a  statement  of  special  circum- 
stances, alleging  that  the  death  has 
caused  pecuniary  loss  to  the  persons 
for  whose  benefit  the  action  is  brought, 
as  such  special  circumstances  can  af- 
fect only  the  amount  of  the  recovery. 
Johnston  v.  Cleveland,  etc.,  R.  Co.,  7 
Ohio  St.  336. 

New  York. — Yertore  v.  Wiswall,  16 
How.  Pr.  (N.  Y.  Supreme  Ct.)  8,  sup- 
ports the  text. 

In  New  Tork  "  the  right  of  action  is 
given  by  statute  for  an  act  which  is 
wrongful  or  negligent.  When  this  is 
established  as  the  cause  of  death,  the 


law  supplies  the  necessary  implication 
to  the  award  of  nominal  damages.  It 
would  seem  to  be  unnecessary  to  allege 
the  conclusion  which  the  law  furnishes." 
Bradley,  J.,  in  Kenney  v.  New  York 
Cent.,  etc.,  R.  Co.,  49  Hun  (N.  Y.)  575. 

Washington. — Allegations  of  special 
pecuniary  damages  are  imnecessary,  as 
it  is  for  the  jury  to  determine  from  the 
evidence  the  pecuniary  loss.  Atrops  v. 
Costello,  8  Wash.  149. 

England. — In  an  action  under  9  and 
lo  Vict.,  c.  93,  by  a  husband  for  the 
death  of  his  wife,  caused  by  falling 
through  a  trapdoor  negligently  left 
open  by  defendant,  it  is  not  necessary 
that  the  declaration  should  avev  pe- 
cuniary damages.  Chapman  z>.  Roth- 
well,  El.  Bl.  &  El.  168,  96  E.  C.  L.  168, 
4jur.  N.  S.  1180. 

1.  Barnum  v.  Chicago,  etc.,  R.  Co., 
30  Minn.  461,  15  Am.  &  Eng.   R.  Cas. 

513- 

Loss  of  Pension. — Where  the  death  of 
the  deceased  has  caused  the  loss  of  a 
pension  drawn  by  him,  it  is  not  neces- 
sary to  specially  allege  such  fact  in  the 
complaint,  in  order  to  admit  proof 
thereof  as  an  element  of  damages.  In 
such  an  action  it  is  not  necessary  to 
specify  in  the  complaint  all  the  items 
or  particulars  which  would  enter  into  a 
computation  of  the  plaintiff's  damages. 
Such  damages  necessarily  result  from 
the  wrongful  act  complained  of.  and 
are  implied  by  law.  Ewen  v.  Chicago, 
etc.,  R.  Co.,  38  Wis.  613. 

Funeral  Expenses. — Under  Minnesota 
Gen.  Stat.  1878,  c.  77,  §  2,  as  amended 
by  Laws  1891,  c.  123,  if  funeral  ex- 
penses are  sought  to  be  recovered  the 
amount  thereof  must  be  alleged.  Sy- 
korat;.  J.  I.  Case  Threshing-Mach.  Co. 
(Minn.  1894),  60  N.  W.  Rep.  1008. 

In  California  funeral  expenses  must 
be  specially  alleged.  Gay  v.  Winter, 
34  Cal.  153. 

In  Nevj  Tork,  under  Code  Civ.  Pro., 
§  144,  an  allegation  that  the  plaintiff 
"  was  and  will  be  compelled  to  pay 
$100  for  medical,  funeral,  and  other 
expenses,"  was  held  to  be  suflicient. 
Roeder  v.   Ormsby,  22  How.  Pr.  (N. 
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depending  largely  on  the  phraseology  of  the  statute  under  which 
the  action  is  brought.^ 

b.  Loss  OF  Services. — Where  the  only  right  of  action  for  the 
killing  of  a  minor  child  is  the  loss  of  the  services  of  the  child,  it 
is  essential  that  such  loss  of  services  be  alleged  in  the  declaration 
or  complaint.* 


Y.  Supreme  Ct.)  270,  13  Abb.  Pr.  (N. 

Y.)  334- 

1.  Colorado. — Where  the  complaint 
avers  the  relationship  of  the  plaintiff  to 
the  deceased,  the  latter's  age  at  the 
time  of  his  death,  his  occupation  and 
the  amount  of  his  daily  earnings,  his 
employment  by  the  defendants,  and  the 
facts  and  circumstances  of  his  death, 
concluding  with  a  general  averment  of 
damages,  such  complaint  is  sufficient  to 
permit  the  recovery  of  such  damages 
as  are  naturally  incident  to  the  death. 
Orman  -'.  Mannix,  17  Colo.  564. 

Wisconsin. — In  Kelly  t'.  Chicago,  etc., 
R.  Co.,  50  Wis.  381,  it  was  held  that  a 
complaint  which  showed  that  the  de- 
ceased was  a  laboring  man  and  left  no 
widow,  but  left  a  child  of  three  years 
as  his  lineal  descendant,  sufficiently 
showed  that  such  child  had  suffered 
pecuniar3'  damages  by  the  death  of  the 
father.  The  decision  was  based  upon 
the  ground  that  as  the  law  enforces 
upon  the  father,  having  the  ability  to 
•do  so,  the  duty  of  educating  and  sup- 
porting his  minor  children,  when  it 
appears  that  the  father  was  engaged  in 
earning  money  it  will  be  presumed 
that  he  had  the  means  of  providing  to 
some  extent  such  support  and  main- 
tenance. 

A  complaint  stating  that  the  deceased 
was  a  widow,  and  -that  three  of  her 
children  were  dependent  on  her  for 
support,  nurture,  and  education,  suffi- 
ciently alleges  damages  on  the  part  of 
the  children.  McKeigue  v.  Janesville, 
68  Wis.  50. 

Facts  Showing  Damages. — In  some 
jurisdictions,  although  it  is  not  neces- 
sary to  allege  directlj'  that  damages 
have  resulted,  yet  the  facts  set  forth 
must  show  a  pecuniary  loss  resulting 
from  the  death  of  the  deceased.  Winnt 
V.  International,  etc.,  R.  Co.,  74  Tex.  32. 

Death  of  Mother — Action  by  Adult 
Children. — It  is  a  sufficient  averment 
of  damage,  in  an  action  hy  adult  chil- 
dren for  the  death  of  their  mother,  to 
allege  that  the  deceased  contributed  to 
their  support  and  cared  for  them  in 
sickness,  with  an  expectation  of  a  con- 


tinuance of  such  benefits.  San  An- 
tonio, etc.,  R.  Co.  V.  Long  (Tex.  Civ. 
App.  1894),  26  S.  W.  Rep.  114,  87 
Tex.  148. 

Death  of  Adult  CA«7rf.— Where  the 
deceased  was  over  twenty-one  years  of 
age  at  the  time  of  his  death,  it  is  essen- 
tial to  allege  that  the  deceased  sup- 
ported or  contributed  to  the  support  of 
the  plaintiff,  and  that  there  was  some 
expectation  of  benefit  of  a  pecuniarj' 
character;  and  an  allegation  that  the 
plaintiff,  "  as  his  sole  surviving  parent, 
has  been  damaged  $10,000  actual  dam- 
ages," is  insufficient.  Winnt  v.  Inter- 
national, etc.,  R.  Co.,  74  Tex.  32. 

Death  of  Minor  Child. — An  allega- 
tion that  the  child  had  "  much  strength, 
mental  and  physical  vigor,  and  pros- 
pects of  longevity'  and  great  usefulness 
to  the  plaintiff."  and  that  after  attain- 
ing his  majority  he  would  have  con- 
tributed to  the  plaintiff"'s  support,  suffi- 
ciently shows  pecuniary  loss.  Austin 
Rapid  Transit  R.  Co.  v.  CuUen  (Tex. 
Civ.  App.  1895),  29  S.  W.  Rep.  256. 

Pecuniary  Condition  of  Plaintiff. — 
The  pecuniary  condition  of  the  plain- 
tiff may  be  pToperlj'  alleged  to  show 
the  expectation  of  assistance  from  the 
deceased.  International,  etc.,  R.  Co. 
V.  Kindred, 57  Tex.  491,  11  Am.  &  Eng. 
R.  Cas.  649. 

2.  Perry  v.  Georgia  R.  &  B.  Co., 
85  Ga.  193  ;  Bell  v.  Wooten,  53  Ga.  684; 
Allen  V.  Atlanta  St.  R.  Co.,  54  Ga.  503; 
Pennsj'lvania  Co.  v.  Lilly,  73  Ind.  252. 

"Financial  Value  of  the  Life." — An 
averment  in  the  declaration  demanding 
damages  for  "  the  financial  value  of  the 
life  of"  the  child,  "  from  the  time  he 
was  killed  until  the  time  he  reached  his 
majority,  and  for  punitive  damages,"  is 
not  equivalent  to  an  allegation  of  dam- 
ages for  the  loss  of  the  services  of  the 
child,  and  cannot  sustain  an  action 
therefor.  Perrj-  v.  Georgia,  R.  &  B. 
Co.,  85  Ga.  193. 

Deceased  under  Contract. — A  com- 
plaint alleging  that  the  child  was  in 
the  plaintiff's  employment  under  a 
contract,  but  failing  to  state  for  what 
length  of   time,   or  the   value   of  the 
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6.  Allegations  and  Proof — a.  Of  Negligence. — Where  aBeflnite  Act 
of  negligence  has  been  charged  in  the  declaration  or  complaint, 
the  proof  will  be  confined  to  the  act  alleged, ^  or  to  other  acts  or 
omissions  closely  connected  therewith,*  unless  such  allegations 
can  be  regarded  as  surplusage.^ 

General  Allegation. — But  under  a  general  allegation  of  negligence, 
the  plaintiff  may  prove  any  particular  act  or  omission  connected 
therewith,  as  he  cannot  be  presumed  to  know  in  advance  the  par- 
ticular act  or  defect  which  brought  about  the  disaster.* 


services  rendered,  or  the  damages  sus- 
tained, is  insufficient.  Bell  v.  Wooten, 
53.Ga.  684. 

Lobs  of  Society  of  Deceased. — An  alle- 
gation that,  by  reason  of  the  negligence 
of  the  defendant,  "  the  plaintiff  had 
been  made  to  suffer  great  mental  pain 
and  anguish,  had  been  deprived  of  the 
happiness  and  comfort  "  of  the  society 
of  the  person  killed, "  and  had  thereby 
suffered  great  damage."  although  it 
does  not  contain  sufficient  allegations 
of  loss  of  services  during  the  minority 
of  the  child  to  entitle  the  plaintiff"  to 
full  damages  for  such  loss,  is  never- 
theless a  good  demand  for  the  loss  of 
services  from  the  time  of  the  death  un- 
til the  commencement  of  the  action. 
Pennsylvania  Co.  v.  Lilly,  73  Ind.  252, 
4  Am.  &  Eng.  R.  Cas.  540. 

California. — Where  the  loss  of  serv- 
ices is  a  natural  and  necessary  sequence 
to  the  death,  it  need  not  be  averred. 
Morgan  v.  Southern  Pac.  R.  Co.,  95 
Cal.  510,  54  Am.  &  Eng.  R.  Cas.  loi. 

ReiationsMp  of  Plaintiff  and  Deceased. 
— A  complaint  alleging  the  relation- 
ship of  the  parties  and  the  minority  of 
the  deceased,  and  that  he  was  injured 
while  in  the  employment  of  the  defend- 
ant, whereby  the  plaintiff  lost  the  bene- 
fit of  his  services,  sufficiently  shows 
that  the  plaintiff  was  entitled  to  the 
services  lost.  Burton  v.  Missouri  Pac. 
R.  Co.,  32  Mo.  App.  455. 

1.  Georgia  R.,  etc.,  Co.  v.  Oaks,  52 
Ga.  410. 

Defective  Engine. — An  allegation  that 
an  engine  was  so  out  of  order  that  it 
could  not  be  promptly  stopped,  is  a 
matter  of  description  and  must  be 
proved  where  it  is  averred  that  such 
defects  were  the  cause  of  the  injury. 
Mobile,  etc.,  R.  Co.  v.  George,  94  Ala. 
199. 

Defective  Machinery— UnskilfiQ  Em- 
ployees.— A  complaint  alleging  negli- 
gence in  the  use  of  defective  machinery, 
cannot  be  supported  by  proof   that  the 


defendant  was  negligent  in  employing 
unskilful  men  to  run  such  machinery. 
Long  V.  Doxey,  50  Ind.  385. 

2.  Permitting  Fireman  to  Handle  En- 
gine.— Under  an  allegation  that  the  in- 
jury was  caused  by  the  negligence  of 
an  engineer  in  charge  of  an  engine,  it 
is  proper  to  admit  evidence  that  the 
fireman  was  handling  the  engine  at  the 
time  of  the  accident,  as  tending  to  show 
negligence  on  the  part  of  the  engineer 
in  permitting  the  fireman  to  handle  the 
engine  at  the  time  and  under  the  cir- 
cumstances. Mobile,  etc.,  R.  Co.  v.. 
George,  94  Ala.  199. 

Defective  Protection  on  Engine. — And 
under  an  allegation  that  the  engine 
used  in  the  yard  at  the  time  of  the 
plaintiff's  injury  was  not  provided  with 
a  platform  or  other  device  on  which  a 
brakeman  could  stand  to  couple  and 
uncouple  cars,  it  is  proper  to  admit 
evidence  to  show  that  the  switch  en- 
gine ordinarily  used  in  the  yard  had  a 
step  in  front  and  at  the  rear  on  which  a 
brakeman  could  stand,  that  a  railroad 
engine,  with  a  fiat  car  attached,  had  for 
some  time  been  substituted  for  the 
switch  engine,  but  that  the  fiat  car  had 
been  removed  a  few  daj'S  before  the 
accident,  and  that  the  accident  oc- 
curred while  the  engine  was  being  used 
without  any  such  protection.  Mobile, 
etc.,  R..C0.  V,  George,  94  Ala.  199. 

3.  Where  the  gist  of  the  action  is  the 
negligence  of  the  defendant,  and  it  is 
apparent  that  certain  allegations  in 
the  declaration,  as  to  why  the  deceased 
was  upon  the  defendant's  track  at  the 
time  of  the  accident,  might  be  stricken 
out  without  affecting  the  sufficiency  of 
the  declaration,  proof  showing  that 
there  were  other  reasons  besides  those 
alleged  for  the  deceased's  being  upon 
the  track,  will  not  cause  a  variance. 
Pennsylvania  Co.  v.  Conlan,  loi  111.  93. 

4.  St.  Louis,  etc.,  R.  Co.  v.  Taylor, 
5  Tex.  Civ.  App.  668. 

Management  of  Car. — Under  an  alle- 
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Special  Circumstances. — Where,  however,  the  acts  of  the  defend- 
ant are  rendered  negHgent  by  the  special  circumstances  of  the 
case,  such  circumstances  must  be  alleged  in  the  declaration  or 
complaint,  in  order  that  they  may  be  proved  at  the  trial.^ 


gation  that  the  defendant  "so  care- 
lessly and  negligently  conducted, 
managed,  and  propelled  said  car,  that 
by  such  carelessness  and  negligence 
said  car  ran  against,  knocked  down, 
and  ran  over  deceased,"  evidence  of 
any  particular  act  of  negligence  in  the 
management  of  the  car  is  admissible. 
St.  Louis,  etc.,  R.  Co.  v.  Taylor,  5  Tex. 
Civ.  App.  668. 

Negligence  of  Corporation  —  Superior 
Ofllcer. — Under  a  complaint  alleging 
that  the  plaintiflf's  intestate,  as  servant 
of  the  corporation,  was  killed  by  the 
negligence  of  the  corporation  in  run- 
ning its  snow  plow  over  him,  the  plain- 
tiff is  not  confined  to  proof  of  negli- 
gence of  a  fellow  servant,  but  may 
show  negligence  of  the  corporation 
itself,  or  of  a  superior  officer  thereof. 
Olson  V.  St.  Paul,  etc.,  R.  Co.,  34  Minn. 

477- 

Violation  of  Ordinance. — A  declara- 
tion alleging  the  various  acts  of  negli- 
gence on  the  part  of  the  defendant,  and 
setting  forth  an  ordinance  of  the  town 
which  had  been  violated  by  the  de- 
fendant in  running  its  train  through 
said  town,  but  failing  to  allege  that 
the  acts  of  the  defendant  were  done  in 
violation  of  such  ordinance,  is  never- 
theless sufficient,  in  the  absence  of 
demurrer,  to  justify  the  admission,  as 
evidence,  of  the  ordinance  in  question. 
Lake  Shore,  etc.,  R.  Co.  v.  O'Conner, 
115  111.  254.  See  also  Atchison,  etc., 
R.  Co.  V.  Feehan,  47  111.  App.  66. 

And  it  has  been  held  that  a  general 
allegation  of  negligence  on  the  part  of 
the  defendant,  in  so  operating  a  street 
car  as  to  run  over  the  child  of  the 
plaintiff,  is  sufficient  to  admit  evidence 
of  the  violation  of  the  city  ordinance 
by  failure  to  give  warning  on  approach- 
ing crossings.  San  Antonio  St.  R.  Co, 
V.  Mechler  (Tex.  Civ.  App.  1894),  29  S. 
W.  Rep.  202. 

Employment  of  Incompetent  Engineer. 
— Under  an  averment  that  defendant 
negligently  conducted  itself  in  and 
about  the  carrying  of  deceased,  it  is 
competent  to  show  that  the  defendant 
was  remiss  in  employing  an  incompe- 
tent engineer,  or  in  retaining  him  in  its 
service  with  knowledge  of  his  incom- 
petency.    Kansas  City,  etc.,  R.  Co.  v. 


Sanders,  98  Ala.  293,  58  Am.  &  Eng. 
R.  Cas.  141. 

Construction  of  Car. — Under  a  com- 
plaint alleging  that  the  car  of  the 
defendants,  in  charge  of  their  servants, 
was  wrongfully  driven  over  a  child,  and 
that  the  defendants,  by  the  negligence 
of  themselves  and  their  servants,  ran 
over  the  said  child  and  caused  her 
death,  the  plaintiff  may  show  as  well 
the  defective  construction  of  the  car, 
as  the  carelessness  of  the  employee^5 
in  its  management.  Oldfield  v.  New 
York,  etc.,  R.  Co.,  14  N.  Y.  310. 

Misfeasance  and  Nonfeasance.  — 
Where  the  plaintiff"  has  alleged  acts  of 
misfeasance  on  the  part  of  a  munici- 
pal corporation,  proof  of  nonfeasance 
merely  is  not  sufficient,  and  he  will  be 
nonsuited,  as  the  allegations  have  not 
only  not  been  sustained  but  have  been 
directly  negatived  by  the  evidence  pro- 
duced. Flanagan  v.  Wilmington.  4 
Houst.  (Del.)  548. 

1.  Lovell  7'.  DeBardelaben  Coal,  etc., 
Co.,  90  Ala.  13. 

Negligence  of  Fellow  Servant. — Where 
a  father  brings  suit  for  the  death  of 
his  minor  son,  who  was  employed  by 
another,  and  alleges  that  the  death  was 
caused  by  the  negligence  of  a  fellow 
servant,  in  order  that  the  father  may 
show  that  the  son  was  employed  with- 
out his  consent,  or  employed  at  danger- 
ous work,  the  dangers  of  which  were 
not  known  by  the  son  bj-  reason  of  his 
tender  age  and  want  of  experience,  such 
facts  must  be  alleged  in  the  complaint. 
Lovell  V.  DeBardelaben  Coal,  etc.,  Co., 
90  Ala.  13. 

Wilful  Negligence. — Where  a  com- 
plaint alleges  that  the  decedent  was 
killed  by  the  defendant  running  his 
locomotive  and  train  "  at  a  reckless  and 
grossly  negligent  and  dangerous  rate 
of  speed,"  in  violation  of  an  ordinance, 
but  it  is  admitted  that  the  deceased 
was  guilty  of  contributory  negligence, 
proof  that  the  defendant  had  wilfully 
committed  the  injurj'  is  not  admissible 
under  the  complaint.  It  is  only  when 
the  injury  sued  for  is  alleged  to  have 
been  wilful,  or  purposely  committed, 
that  wilful  negligence  ceases  to  be  a 
defense.  Pennsylvania  Co.  t'.  Sinclair, 
62  Ind. 301. 
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b.  Of  Damages. — Under  a  general  allegation  of  dependence 
on  the  deceased,  and  pecuniary  loss  resulting  from  his  death,  it  is 
competent  to  prove  any  facts  showing  such  loss.* 

c.  Of  Existence  and  Names  of  Beneficiaries. — Allegations 
of  the  existence  of  beneficiaries  are  generally  essential,  but  the 
parties  need  not  be  named.  Where,  however,  the  names  have 
been  set  forth,  the  proof  will  be  confined  to  the  persons  named.* 

d.  Of  Particular  Facts. — Where  the  circumstances  attend- 
ing the  accident  have  been  particularly  described,  the  evidence 
must  support  the  allegations,  and  a  variance  will  be  fatal.* 

VII.  Amendment  —  1.  In  General. — It  is  proper  to  amend  a 
declaration  or  complaint  so  as  to  describe  the  cause  of  action  in  a 
different  way,  when  such  amendment  does  not  change  the  cause 


1.  Missouri  Pac.  R.  Co.  v.  Baier,  37 
Neb.  235. 

Services  as  Housekeeper. — Under  an 
allegation  that  the  decedent  left  sur- 
viving her  eight  children,  who  were 
her  only  children  and  next  of  kin,  and 
that  said  children  were  dependent  on 
her  for  a  mother's  care  and  attention, 
and  had  been  otherwise  injured  by  her 
death  to  the  amount  of  $5,000,  proof  is 
admissible  of  the  value  of  decedent's 
services  as  a  housekeeper,  in  connec- 
tion with  proof  of  her  expectancy  of 
life  at  the  time  she  was  injured.  Mis- 
souri Pac.  R.  Co.  V.  Baier,  37  Neb.  235. 

Lobs  to  Administratrix — Loss  to  Bene- 
ficiaries.— A  declaration  which  alleges 
that  by  the  death  of  the  deceased  the 
widow  and  minors  named  were  deprived 
of  their  support,  and  said  minors  of 
their  means  of  education,  to  the  dam- 
age of  the  plaintiff  as  administratrix,  is 
sufficient  to  admit  evidence  tending  to 
show  the  ability  of  the  deceased  to 
earn  money,  without  allegations  that 
the  beneficiaries  designated  by  the 
statute  have  sustained  pecuniary  injury. 
Chicago,    etc.,    R.  Co.    v.  Carev,  115 

III.    II.v 

2.  Number  of  Beneficiaries. — Where, 
from  the  declaration,  it  appears  that 
the  onlj'  person  entitled  to  damages  is 
the  father  of  the  deceased,  proof  will 
not  be  admitted,  against  the  objection 
of  the  defendant,  that  the  deceased 
left  as  next  of  kin  a  father,  mother,  and 
five  brothers  and  sisters.  Quincv  Coal 
Co.  7'.  Hood,  77  111.68. 

Where  Allegations  of  Beneficiaries  Are 
Not  Essential. — Although  in  some  ju- 
risdictions allegations  of  the  existence 
of  next  of  kin  are  not  necessary,  yet 
where  proof  of  their  existence  is  to  be 
given,  the  fact  must  be  alleged.    Roach 


V.  Consolidated  Imperial  Min.  Co.,  7 
Sawy.  (U.  S.)  224. 

Mother  as  Next  of  Kin — Presumption 
of  Proof. — An  allegation  that  the  mother 
is  the  next  of  kin,  can  be  supported 
only  by  showing  that  the  father  is  dead  ; 
but  after  verdict  it  may  be  presumed 
that  proof  of  his  death  was  made  at 
the  trial.  David  v.  Waters,  11  Ore- 
gon 449. 

3.  Position  of  Deceased. — An  allega- 
tion in  a  complaint  that  plaintiff's  in- 
testate, while  ascending  the  side  of  a 
car,  came  in  violent  contact  with  a  tank 
which  had  been  erected  too  near  the 
railroad  track  to  permit  the  body  of  the 
decedent  to  pass  between  the  same  and 
the  side  of  the  car,  is  not  supported  bv 
evidence  showing  that  the  decedent 
was  standing  on  the  platform  between 
two  cars,  with  his  back  towards  the 
tank.  Hood  v.  Pioneer  Min.,  etc.,  Co., 
95  AU.  461. 

Deceased  Run  Over  by  Two  Trains. — 
But  an  allegation  that  a  passenger  on 
a  railroad  train  was  thrown  from  the 
defendant's  cars  b}'  the  defendant  and 
its  agents  and  servants,  in  the  course  of 
their  employment,  and  was  thrown 
under  the  wheels  and  run  over  and 
killed,  is  supported  by  evidence  show- 
ing that  the  passenger  was  run  over 
and  injured  by  one  train,  and  that 
about  an  hour  afterwards  another 
train  ran  over  the  body,  but  failing  to 
show  certainly  whether  life  was  extin- 
guished by  the  first  or  the  second  train. 
South  Carolina  R.  Co.  v.  Nix,  68 
Ga.  572. 

Struck  by  a  Certain  Part  of  Train. — 
A  declaration  charging  that  the  de- 
ceased "  was  struck  and  killed  by  a 
passing  engine  and  train  of  cars,"  is 
sufficient,  if  the  evidence  shows  that  he 
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of  action.*  But  when  two  causes  of  action  for  death  are  given, 
the  pleadings,  drawn  under  one  statute,  cannot  be  amended  so  as 
to  bring  them  within  the  provisions  of  another  statute.*  Nor  can 
the,  pleadings  be  amended  when  they  fail  to  show  any  cause  of 

ion.^ 

2.  Adding  Parties.-^The  pleadings  may  be  amended  so  as  to 
add  a  new  party  plaintiff,  when  such  amendment  sets  up  no  new 
matter  or  claim.* 


was  struck  and  killed  bj  any  part  of 
the  train.  People  v.  Brumback,  24  111. 
App.  SOI. 

1.  Harris  v.  Central  R.  Co.,  78  Ga. 
525,  30  Am.  &  Eng.  R.  Cas.  581.  See 
article  Amendments,  vol.  i,  p.  563. 

Amendments  to  Conform  to  Proof. — 
Where  an  original  complaint  contains 
enougJi  to  amend  bj,  it  is  proper  at  the 
trial,  even  after  the  defendant  has  intro- 
duced evidence,  to  allow  an  amendment 
charging  acts  of  negligence  different 
from  those  originally  alleged,  in  order 
to  conform  the  pleadings  to  the  proofs, 
where  such  amendment  does  not  change 
the  cause  of  action.  Harris  v.  Central 
R.  Co.,  78  Ga.  525,  30  Am.  &  Eng.  R. 
Cas.  581.  See  article  Amendments, 
vol.  I,  p.  578  et  seq. 

Amendment  Relates  to  Commencement 
of  Action. — Where  the  amendment  sets 
up  no  new  matter  or  claim,  but  is  a 
mere  variation  of  the  allegation  affect- 
ing a  demand  already  in  issue,  such 
amendment  relates  to  the  commence- 
ment of  the  suit,  and  the  running  of  the 
statute  of  limitations  is  arrested  at  that 
point.  Buel  t'.  St.  Louis  Transfer  Co., 
45  Mo.  562  ;  South  Carolina  R.  Co.  v. 
Nix,  68  Ga.  573.  See  article  Amend- 
ments, vol.  I,  p.  621. 

Where  Two  Causes  of  Action  have 
been  Alleged. — When  a  declaration  has, 
in  one  count,  stated  a  good  cause  of 
action  for  injury  to  the  deceased  before 
death,  and  in  another  imperfectly 
stated  a  cause  of  action  for  damages  to 
the  next  of  kin,  the  declaration  may  be 
amended  so  as  to  correctly  state  the 
latter  cause  of  action;  and  the  two 
causes  of  action  being  improperly 
joined,  the  plaintiff  may  strike  out  his 
first  count.  Daley  v.  Boston,  etc.,  R. 
Co.,  147  Mass.  loi. 

Alleging  Deceased  to  Be  an  Employee 
and  Not  a  Passenger. — In  an  action  by 
an  administrator  an  allegation  that,  at 
the  time  of  his  death,  the  deceased  was 
a  passenger  on  the  cars  of  the  defend- 
ant, may  be  changed  by  amendment  so 
as  to  show  that  the  deceased  was  being 


transported  as  an  employee  and  not  as 
a  passenger.  Such  an  amendment 
does  not  "change  substantially  the 
claim  or  defense,"  in  the  language  of 
the  codes.  Kansas  Pac.  R.  Co.  r-. 
Salmon,  14  Kan.  512. 

2.  Under  How.  Stat.  Michigan,  §^ 
7397,  8314,  two  rights  of  action  are 
given,  one  to  the  personal  representa- 
tive of  the  deceased  for  the  pecuniary 
injury  sustained  by  deceased  before  his 
death,  the  other  for  damages  for  the 
benefit  of  the  next  of  kin.  These  are 
separate  and  distinct  causes  of  action, 
and  where  a  declaration  has  been 
drawn  under  the  first  statute,  it  cannot 
be  amended  so  as  to  bring  it  within  the 
provisions  of  the  second  section. 
Hurst  V.  Detroit  City  R.  Co.,  84  Mich. 
539.  See  also  article  Amendments, 
vol.  I,  p.  570. 

Changing  Cause  of  Action. — Where 
a  complaint  bj'  an  administratrix  for 
damages  for  the  benefit  of  the  familv 
of  deceased  has  been  held  insufficient, 
an  amendment  designed  to  obtain  dam- 
ages for  general  administration  is 
properly  refused,  as  such  an  amend- 
ment would  "change  the  whole  scope 
and  purpose  of  the  action."  All  t\ 
Barnwell  County,  29  S.  Car.  161. 

3.  Selma,  etc.,  R.  Co.  f.  Lacey,  49  Ga. 
106;  Bell  V.  Central  R.  Co.,  73  Ga.  520  ; 
Smith  V.  East,  etc.,  R.  Co.,  84  Ga.  183; 
Hurst  V.  Detroit  City  R.  Co.,  84  Mich. 
539;  Lilly  V.  Charlotte,  etc.,  R.  Co.» 
32  S.  Car.  142.  See  also  article  Amend- 
ments, vol.  I,  p.  510. 

4.  Buel  V.  St.  Louis  Transfer  Co.,  45 
Mo.  562;  East  Line,  etc.,  R.  Co.  v. 
Culberson,  72  Tex.  375,  38  Am.  &  Eng. 
R.  Cas.  225.  See  article  Amend- 
ments, vol.  I,  p.  541. 

A  Defendant  Made  Coplaintiff.  —  A 
complaint  may  be  amended  so  as  to 
make  a  party  coplaintiff  who  was 
originally  a  defendant.  Buel  v.  St. 
Louis  Transfer  Co.,  45  Mo.  562. 

Action  by  Next  Friend.  —  Where  a 
declaration  alleges  that  the  action  is  by 
the  next  friend  in  behalf  of  the  minor 
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3.  Alleging  Existence  of  Beneficiaries. — A  defect  in  a  declaration 
or  complaint,  because  of  failure  to  allege  the  existence  of  bene- 
ficiaries, for  whose  benefit  the  action  is  brought,  may  be  cured  by 
amendment.*  And  so  an  inaccuracy  in  the  statement  as  to 
the  number  of  beneficiaries  entitled  to  damages,  where  the 
names  of  such  distributees  have  been  stated,  may  be  amended 
by  striking  out  the  names  of  those  not  entitled  to  recover,*  or 


children' when  it  should   have  been  by     of  the  action 
the  children   by  their  next  friend,  the     (Ky.)  ;^ii. 
delect    is    amendable.      Van     Pelt    v. 
Chattanooga,  etc.,  R.   Co.,  89  Ga.  706. 
See  also  article   Amendments,  vol.  i, 

P-  5:>9- 

Legal  Plaintiff  Omitted — Pennsylva- 
nia.— Wiiere  the  statute  under  which 
the  action  is  brought  directs  that  it 
shall  be  by  and  in  the  name  of  the 
personal  representative,  where  the 
name  of  such  legal  plaintiff  has  been 
omitted  the  plaintiffs  may,  under 
Act  of  1S52,  after  verdict  '  and  be- 
fore judgment,  move  to  amend  the 
record  by  adding  the  name  of  such 
legal  plaintiff,  where  the  case  has 
been  tried  just  as  if  the  legal  plain- 
tiff had  brouglit  suit,  and  when,  at 
the  time  of  the  amendment,  the 
statute  of  limitations  has  not  ex- 
pired. Patton  V.  Pittsburgh,  etc.,  R. 
Co.,  96  Pa.  St.  i6q. 

Where  a  plaintiff  has  a  right  to  sue 
as  the  husband  of  the  deceased,  the 
fact  tliat  he  describes  himself  as  her 
administrator  will  not  vitiate  the  writ, 
and  such  a  misdescription  will  be 
treated  as  surplusage,  and  the  declara- 
tion may  be  amended  accordingly'. 
Conrov  v,  Pennsylvania  R.  Co.,  i 
Pittsb."^(Pa.)  440. 

Tennessee.  —  In  an  action  by  the 
■widow,  an  administrator  may,  it  would 
seem,  be  made  the  plaintiff  by  amend- 
ment;  but  such  an  amendment  does 
not  relate  back  to  the  original  bring- 
ing of  the  action,  so  as  to  bar  the  stat- 
ute of  limitations.  Flatley  v.  Memphis, 
etc.,  R.  Co.,  9  Heisk."(Tenn.)  230. 
See  article  Amendments,  vol.  i,  p. 
623. 

Inconsistency  in  Allegations  and  Title 
of  Action. —  Where,  in  the  title  of  an 
action,  the  plaintiff  is  named  as  admin- 
istratrix of'  the  deceased,  such  a  title 


Bowler  t'.  Lane,  3  Mete. 


Effect  of  Statute  of  Limitations. — The 
amendment  of  a  complaint  so  as  to 
make  a  new  party  plaintiff,  does  not,  as 
to  the  original  plaintiffs,  set  up  a  new 
cause  of  action,  and  as  to  them  defend- 
ant cannot  avail  himself  of  the  plea  of 
the  statute  of  limitations ;  but  if  the 
action  was  not  originally  brought  by 
or  for  the  benefit  of  the  new  party 
plaintiff,  and  he  was  not  made  a  party 
until  after  the  statutory  limitation  had 
run  against  him,  the  statute  may  be 
pleaded  in  bar  of  any  recovery  by  him. 
East  Line,  etc.,  R.  Co.  ^'-  Culberson, 
72  Tex.  375,  38  Am.  &  Eng.  R.  Cas. 
225.  See  article  Amendments,  vol.  i, 
p.  623. 

1.  Van  Pelt  v.  Chattanooga,  etc.,  R. 
Co.,  89  Ga.  706;  South  Carolina  R.  Co. 
V.  Nix,  68  Ga.  572  ;  Ilaynie  v.  Chicago, 
etc.,  R.  Co.,  9  111.  App.  105  ;  Hunting- 
don, etc.,  R.,  etc.,  Co.  v.  Decker,  84  Pa. 
St.  419. 

Such  an  amendment  does  not  state  a 
new  cause  of  action,  although  the  alle- 
gation is  essential  to  a  recovery.  Ilay- 
nie V.  Chicago,  etc.,  R.  Co..  9  111.  App. 
105.  See  article  Amendments,  vol.  i, 
p.  557  et  seq. 

Effect  of  Statute  of  Limitations. — It 
would  seem  that  the  amendment  may 
properly  be  made  after  the  expiration 
of  the  statute  of  limitations.  Hunting- 
don, etc.,  R.,  etc.,  Co.  v.  Decker,  84  Pa. 
St.  419. 

But  not  so  under  South  Carolina 
Code  of  Pro.,  §  194.  Lilly  f.  Charlotte, 
etc..  R.  Co.,  32  S.  Car.  142. 

After  Judgment. — I  n  Tennessee,  where 
a  declaration  has  failed  to  allege  the 
existence  of  a  widow  and  children  or 
next  of  kin,  an  amendment  to  remedy 
such  defect  cannot  be  made  after  judg- 
ment, as  in   that  state  only   defects  in 


conclusively    shows    the    character   of     matters  of  form  may  be   rectified   after 


the  action,  and  an  amendment  alleging 
that  the  suit  was  brought  by  the  plain- 
tiff as  administratrix,  which  allegation 
had  been  omitted  in  the  original  peti- 
tion, in  no  wise  changes  the  character 


judgment  is  rendered.     Louisville,  etc  , 
R.  Co.  V.  Pitt,  91  Tenn.  86. 

2.  Reed  v.  North  Eastern  R.  Co.,  37 
S.  Car.  42.  See  article  Amendments, 
vol.  I,  p.  544. 
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adding  the  names  of  those  improperly  omitted.* 

4.  Alleging  Foreign  Statute. — In  an  action  under  a  foreign  stat- 
ute, a  declaration  or  complaint  failing  to  allege  such  statute  may- 
be amended,  and  such  an  amendment  is  not  open  to  the  objec- 
tion that  it  sets  up  a  new  cause  of  action.^ 

5.  Giving  Further  Particulars. — And  it  is  proper  to  amend  the 
pleadings  so  as  to  allege  more  specifically  the  particular  acts 
wherein  the  defendant  was  negligent;^  or  facts  differen.t  from 
those  originally  relied  upon,  but  which  do  not  change  the  cause 
of  action.* 


1.  Fort  Worth,  etc.,  R.  Co.  v.  Wil- 
son, 85  Tex.  516.  See  article  Amend- 
ments, vol.  I ,  p.  541. 

2.  South  Carolina  R.  Co.  v.  Nix,  68 
Ga.  1572;  Lustig  V.  New  York,  etc.,  R. 
Co.."65  Hun  (N.  Y.)  547. 

Effect  of  Statute  of  Limitations. — But 
where  the  declaration  has  failed  to  al- 
lege the  laws  of  a  foreign  state  under 
which  the  right  of  action  accrued,  an 
amendment  cannot  be  made  setting 
forth  such  laws  alter  the  expiration  of 
the  time  specified  in  the  statute  of 
limitations  of  such  foreign  state.  Sel- 
ma,  etc.,  R.  Co.  v.  Lacey.  49  Ga.  106. 

3.  Central  R..  etc.,  Co.  v.  Kitchens, 
83  Ga.  83  ;  Central  R.,  etc.,  Co.  v.  Den- 
s6n,  S3  Ga.  266;  Jefifersonvtlle,  etc.,  R. 
•Co.  V.  Hendricks,  41  Ind.  48  ;  Moody 
■V.  Pacific  R.  Co.,  68  Mo.  470;  Kuhns 
V.  Wisconsin,  etc.,  R.  Co.,  76  Iowa  67. 
See  article  Amendments,  vol.  i,  p.  563. 

Where  the  declaration  alleged  gener- 
ally that  death  was  caused  by  the  gross 
negligence  of  the  agents  of  the  defend- 
ant, in  running  its  cars,  etc.,  an  amend- 
ment adding  that  the  deceased  "  was  on 
the  railroad  track,  where  persons  were 
.accustomed  to  walk;  that  he  was  be- 
tween the  blow-post  and  the  crossing  on 
said  track ;  and  that  the  agents  of  said 
company  failed  to  give  any  signals,  or 
tp  blow  its  whistle  as  required  by  law; 
and  that  they,  without  anj'  fault  on  his 
part,  did,  by  said  negligence,  run  over 
and  kill  him,"'  was  held  not  to  state  a 
new  cause  of  action.  Central  R.,  etc., 
Co.  V.  Denson,  83  Ga.  266. 

Not  Affected  by  Statute  of  Limitations. 
— Such  an  amendment  may  be  made 
after  the  expiration  of  the  statute  of 
limitations.  Jeffersonville,  etc.,  R. 
Co.  V.  Hendricks,  41  Ind.  48;  Kuhns  v. 
Wisconsin,  etc.,  R.  Co.,  76  Iowa  67. 
See  article  Amendments,  vol.  i,p.62i. 

Denying  that  Deceased  Was  a  Fellow 
Servant. — Where  the  cause  of  action 
alleged  in  the  original  petition  was  the 


negligence  of  the  defendant  in  employ- 
ing an  incompetent  engineer,  with  full 
notice  that  he  was  incompetent  and 
careless,  an  amended  petition  alleging 
more  particularly  that  the  defendant 
was  responsible  for  the  engineer's  acts, 
for  the  further  reason  that  he  and  the 
deceased  were  not  fellow  servants,  is 
not  inconsistent  with  the  original  peti- 
tion, nor  does  it  set  up  a  new  cause  of 
action.  Smith  v.  Missouri  Pac.  R.  Co., 
i;6  Fed.  Rep.  458,  reversing  50  Fed. 
Rep.  760. 

4.  Harris  xi.  Central  R.  Co.,  78  Ga. 
525,  30  Am.  &  Eng.  R.  Cas.  581. 

A  declaration  against  a  company  for 
the  homicide  of  plaintiff's  husband, 
which  alleged,  after  describing  the  man- 
ner of  the  homicide,  that  the  acts  com- 
plained of  constituted  gross  negligence 
on  the  part  of  the  company,  its  agents, 
servants,  and  employees,  and  that  said 
gross  negligence  caused  the  death,  was 
amendable  by  striking  out  an  allegation 
that  "the  engineer  on  said  engine  was 
looking,  not  at  the  track  in  front,  but 
towards  the  fireman  who  was  on  the 
opposite  side  of  the  engine,"  and  insert- 
ing an  allegation  that  said  engineer 
could  have  seen  the  deceased,  and  did 
see  him,  in  time  to  have  stopped  before 
reaching  him,  but  failed  to  do  so,  and 
failed  to  give  anv  signal,  and  made  no 
eff"ort  to  stop  before  reaching  said  de- 
ceased. Rome  R.  Co.  v.  Barnett,  89 
Ga.  718. 

May  be  Made  during  Evidence.— Such 
an  amendment  maj-  be  made  pending 
the  introduction  of  evidence  by  the  de- 
fendant. Harris  v.  Central  R.  Co..  78 
Ga.  525,  30  Am.  &  Eng.  R.  Cas.  581.  See 
article  A.mexdmexts, vol.  i,p.  59S. 

Charging  Defendant's  Servants  with 
Negligence. — Where  the  original  peti- 
tion stated  that  the  defendant  had,  by 
his  agents  and  servants,  recklesslv, 
carelessly,  and  negligently,  caused  one 
of  his  locomotives  to  strike  and  kill  the 
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6.  Alleging  Loss  of  Services. — Where  the  plaintiff's  only  right  of 
action  is  for  the  loss  of  the  services  of  the  deceased,  a  declaration 
or  complaint  failing  to  allege  such  loss  of  services  cannot  be 
amended  so  as  to  supply  the  omission.^ 

VIII.  Bill  of  Paeticulars. — The  general  principles  regulating 
the  oflfice  and  effect  of  bills  of  particulars  in  other  cases  of  negli- 
gence, apply  to  actions  for  death  by  wrongful  act.*  (See  article 
Bills  of  Particulars,  vol.  3,  p.  550.)  Such  particulars,  in  ac- 
tions for  death,  are  required  by  the  statutes  of  several  states,^ 


deceased,  an  amended  petition  charg- 
ing that  the  deceased  was  killed  by  the 
negligence  and  unskilfulness  of  the 
defendant's  employees,  is  proper,  as 
the  facts  alleged  in  the  amendment  are 
substantially  those  set  forth  in  the 
original  petition.  Moody  v.  Pacific  R. 
Co.,  68  Mo.  470. 

Degree  of  Negligence  Charged — Ken  - 
tucky. — A  petition  alleging  that  death 
was  caused  by  the  "gross  and  wilful 
neglect "  of  the  defendant,  cannot  be 
amended  by  charging  that  the  injury 
was  caused  by  the  "gross  negligence" 
of  the  defendant,  as  such  allegations 
charge  respectively  two  distinct  causes 
of  action  ;  one  to  recover  for  suffering, 
and  the  other  for  death.  Hackett  v. 
Louisville,  etc.,  R.  Co.,  95  Ky.  236. 

But  where  the  action  is  brought  for 
the  benefit  of  the  beneficiaries,  an 
amendment  alleging  that  the  death  was 
caused  by  the  wilful  neglect  of  the  de- 
fendant does  not  set  up  a  new  cause  of 
action,  but  merely  brings  the  original 
cause  within  the  provision  of  the  stat- 
ute allowing  punitive  damages  where 
the  defendant  is  guilty  of  wilful  negli- 
gence. Louisville,  etc.,  R.  Co.  v.  Case, 
9  Bush  (Ky.)  728. 

Changing  Character  of  Action  as  to 
Damages. — Where  the  plaintiff  brought 
an  action  as  administrator  to  recover 
damages  for  the  benefit  of  the  estate, 
but  proof  was  offered  on  the  trial  show- 
ing injury  to  the  deceased  in  his  life- 
time, for  which  injury  damages  might 
be  recovered  for  the  benefit  of  the 
estate,  but  not  for  the  benefit  of  the 
widow  or  next  of  kin,  the  complaint 
will  be  considered  as  amended  to 
correspond  with  the  proof.  Texarkana 
Gas,  etc.,  Co.  v.  Orr,  59  Ark.  215. 
See  article  Amendments,  vol.  i,  p.  581. 

Nevj  Tork  Con.stittition  of  1895. — 
It  has  been  held  that  the  provision  of 
the  New  York  Constitution,  1895,  art. 
I,  §  18,  declaring  that  actions  for  death 
.by  wrongful   act  shall   not  be  subject 


to  any  statutory  limitation,  includes 
rights  of  action  which  accrued  before 
such  constitution  took  effect,  and  that 
a  complaint  in  an  action  brought  before 
the  adoption  of  such  constitution  may 
be  amended  so  as  to  increase  the 
amount  of  damages  claimed.  Isola  v. 
Weber,  13  Misc.  Rep.  (N.  Y.  C.  PI.)  97. 

But  the  provision  of  the  constitution, 
upon  the  interpretation  of  which  the 
amendment  in  that  case  was  allowed, 
has  been  differently  construed  in  the 
subsequent  case  of  O'Reilly  v.  Utah, 
etc..  Stage  Co.,  87  Hun  (N.  Y.)  406, 
which  holds  that  such  constitutional 
provision  does  not  affect  rights  of  ac- 
tion accruing  before  the  constitution 
took  effect. 

But  such  an  amendment  is  not  preju- 
dicial error  where  the  verdict  does  not 
exceed  the  original  statutory  limit. 
Burns  v.  Houston,  etc.,  R.  Co.,  15 
Misc.  Rep.  (N.  Y.  Super.  Ct.)  19. 

1.  Smith  V.  East,  etc.,  R.  Co.,  84  Ga. 
183 ;  Bell  V.  Central  R.  Co.,  73  Ga.  520. 

Pennsylvania. — A  declaration  claim- 
ing damages  for  alleged  loss  of  services 
by  reason  of  injury  and  permanent  dis- 
ability, may  be  amended  so  as  to  claim 
damages  for  loss  occasioned  by  death  ; 
the  cause  of  action  is  enlarged  but  not 
changed  by  such  amendment,  as  in 
both  cases  the  demand  is  for  loss  of 
services.  Bradford  v.  Downs,  126  Pa. 
St.  622. 

2.  Baltimore,  etc.,  R,  Co.  v.  State, 
41  Md.  279;  Telfer  v.  Northern  R. 
Co.,  30  N.J.  L.  188. 

Cannot  Always  Be  Required. — It  has 
been  held  in  JVexv  7'ork  that  in  an  ac- 
tion to  recover  damages  for  death  by 
wrongful  act,  a  bill  of  particulars  can- 
not be  required,  on  the  ground  that  it 
would  be  unreasonable  to  require  the 
plaintiff  to  state  the  various  items 
which  the  court  might  hold  would 
enter  into  a  computation  of  damages. 
Murphy  -'.   Kipp,  i  Duer  (N.  Y.)  659. 

3.  Maryland. — Under  Pub.  Gen.  Stat., 
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of  Englmid}  and  of  Canada?-  But  it  would  seem  that  in  any  case 
the  court  may  order  suitable  specifications,  where  the  particulars 
are  not  sufificiently  set  forth. ^ 

IX.  Plea  or  Answer — challenging  Plaintiff's  Appointment  as  Administra- 
tor.— The  capacity  in  which  the  plaintiff  sues  cannot  be  put  in 
issue  by  pleading  the  general  issue,  or  by  a  general  denial,  but 
must  be  raised  by  a  special  denial,"*  or  plea  of  ne  ungues  ad- 
ministrator.^ 

Denying  Existence  of  Beneficiaries. — When  the  survival  of  beneficia- 
ries is  an  essential  allegation,  the  fact  of  the  existence  of  such  per- 
sons may  be  contested  by  pleading  the  general  issue.^ 

Pleading  Statute  of  Limitations. — In  cases  of  injuries  resulting  in 
death,  the  limitation  prescribed  by  statute  is  inherent  in  the  right 
of  action  itself,  and  does  not  relate  to  the  remedy.''' 

X.  Instructions — 1.  Generally— joint  Liability. — Where  it  appears 


art.  67,  which  requires  that  a  bill  of 
particulars  shall  be  furnished  with  the 
declaration  for  damages,  where  the  de- 
fendant has  failed  to  demand  such  par- 
ticulars, and  has  filed  his  plea,  he  will 
be  considered  as  having  waived  his 
right  to  the  particulars.  The  statutory' 
provision  is  not  mandatory,  but  merely 
directory,  and  in  no  wise  affects  the 
right  of  the  plaintiff  to  maintain  his 
action.  Philadelphia,  etc.,  R.  Co.  v. 
State.  58  Md.  372,  10  Am.  &  Eng.  R. 
Cas.  7g2. 

New  Jersey. — Rev.  Stat.  1S7S,  p.  295, 
allowing  a  bill  of  particulars  as  to  the 
nature  of  the  claim  for  damages,  does 
not  refer  to  the  circumstances  attending 
the  death,  as  such  circumstances  should 
be  given  by  the  declaration.  The  par- 
ticulars referred  to  are  a  statement  of 
the  pecuniary  loss  sustained ;  and  the 
object  of  the  provision  is  to  enable  the 
defendant  to  know  in  what  way  the 
damages  are  to  be  estimated,  so  that  he 
may  come  prepared  to  meet  that  part 
of  the  case.  Telfer  v.  Northern  R.  Co., 
30  N.J.  L.  1S8.  See  also  McGlone  v. 
New  Jersey  R.,  etc.,  Co.,  37  N.  J.  L.  304. 

1.  9  and  ID  Vict.,  c.  93,  §  4. 

The  failure  to  give  such  particulars 
is  ground  for  setting  aside  the  service 
of  the  writ.  M'Cabe  v.  Guinness,  9 
Jr.  R.  C.  L.  510. 

2.  New  Brunswick. — Consol.  Stat.,  c. 
86,  §  6. 

Nova  Scotia. — Rev. Stat.  1884,  c.ii6,  §4. 
Ontario. — Rev.   Stat.  1887.  c.  i35i  k  6. 

3.  Westcott  V.  Central  Vermont  R. 
Co.,  6i  Vt.  438. 

4.  Ewen  v.  Chicago,  etc.,  R.  Co.,  38 
Wis.  613. 

Revocation  of  Authority.— Where  an 


administratrix  had  authority  to  bring 
an  action  at  the  time  of  the  commence- 
ment of  such  action,  a  subsequent  revo- 
cation of  her  authority  must  be  special- 
ly pleaded,  and  cannot  be  put  in  issue 
by  a  general  denial  of  her  authority 
"  to  sue  or  recover  in,  and  maintain, 
this  action."  Burlington,  etc.,  R.  Co. 
XK  Crockett,  17  Neb.  570. 

5.  Louisville,  etc.,  R.  Co.  v.  Tram- 
mell,  93  Ala.  350;  Denver,  etc.,  R. 
Co.  V.  Woodward,  4  Colo,  i;  Union 
R.,  etc.,  Co.  v.  Shacklet,    119  111.  232. 

The  defendant,  by  pleading  the  gen- 
eral issue,  admits  the  capacity  in  which 
the  plaintiff  sues.  Louisville,  etc.,  R. 
Co.  t'.  Trammell,  93  Ala.  350.  And 
unless  the  representative  character  in 
which  the  plaintiff  sues  is  put  in  issue 
by  special  plea,  he  need  not  offer  proof 
of  his  letters  of  administration,  or  his 
appointment,  or  his  right  to  sue  in  his 
character  of  administrator.  Union  R., 
etc.,  Co.  V.  Shacklet,  119  111.  232. 

6.  Conant  v.  Griffin,  48  111.  410. 

7.  Cavanagh  v.  Ocean  Steam  Nav. 
Co.  (Supreme  Ct.),  13  N.  Y.  Supp. 
540;  George  v.  Chicago,  etc.,  R.  Co.,  51 
Wis.  603. 

The  Neiv  Tork  Code  Civ.  Pro.,  § 
405,  extending  the  right  of  action  for 
one  year,  where  the  suit  has  been  ter- 
minated in  any  other  way  than  by  a 
voluntary  discontinuance,  a  final  judg- 
ment on  the  merits,  or  failure  to  pros- 
ecute, does  not  apply  to  actions 
brought  under  a  foreign  statute  for  in 
juries  resulting  in  death,  as,  in  such  a 
case,  the  right  of  action  is  given'  only 
within  the  tii;ne  specified.  Cavanagh  t. 
Ocean  Steam  Nav.  Co.  (Supreme  Ct.), 
13  N.  Y.  Supp.  540. 
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that  one  defendant  alone  is  liable,  it  is  error  by  instruction  to 
limit  the  jury  to  a  liability  for  a  joint  wrong,  notwithstanding 
such  an  allegation  in  the  petition,  declaration  or  complaint. ^ 

Next  of  Kin. — The  phrase  "  next  of  kin  "  must  be  given  in  its 
technical  legal  meaning,  and  it  is  error  to  limit  it,  by  instruction, 
to  certain  degrees  of  consanguinity.^ 

2.  As  to  Negligence — Following  Allegations. — Where  a  number  of 
facts  have  been  alleged  showing  negligence  on  the  part  of  the 
defendant,  it  is  error  to  instruct  the  jury  that  all  the  facts  alleged 
must  be  proved,  as  it  is  only  necessary  to  prove  facts  sufficient  to 
establish  a  cause  of  action.'  But  where  only  one  act  of  negligence 
has  been  alleged,  the  instructions  should  be  confined  to  theallega- 
tion.4 

Essential  Allegation  Omitted. — But  where  the  plaintiff  has  failed  to 
allege  an  essential  element  showing  liability  on  the  part  of  the' 
defendant,  the  court  cannot  direct  the  jury  to  find  for  the  plain- 
tiff, should  they  believe  the  defendant  negligent,  when  such  negli- 
gence has  not  been  alleged.^ 

In  the  Absence  of  Allegations. — An  instruction  regarding  the  care 
required  by  deceased  need  not  define  the  particular  acts,  disre- 
gard of  which  would  be  negligence,  but  may  charge  the  same  in 
general  terms.^ 


1.   Wallace  v.  Stevens,  74  Tex.  559. 

3.  Chicago,  etc.,  R.  Co.  v.  Shannon, 
43  111.  33S,  where  the  next  of  kin  were 
limited  to  the  "  widow,  childjen,  or  de- 
scendants" of  the  deceased. 

3.  Thus,  where  a  complaint  for  death 
resulting  from  the  explosion  of  a 
boiler  charged  that  the  boiler  was  com- 
posed of  bad  iron,  and  was  defectively 
made,  and  was  old,  decayed,  and  worn, 
and  unfit  for  use,  it  is  error  for  the 
court  to  instruct  the  jury  that  tlie  plain- 
tiff must  prove  that  the  explosion  re- 
sulted from  all  these  causes  and  de- 
fects.    Long  -'.  Doxey,  50  Ind.  3S5. 

Facts  Pleaded  Specially. — But  where 
the  plaintiff  has  pleaded  specially  that, 
under  the  charter  of  a  city,  drivers  of 
street  cars  are  required  to  keep  a  care- 
ful watch  to  avoid  persons  on  or  near 
the  track,  an  instruction  committing  to 
the  jury  the  question  whether  the  con- 
ditions of  the  charter  had  been  carried 
out,  is  proper  under  the  j)leadings. 
Dallas  Consol.  Traction  R.  Co.  v. 
Hurley  (Tex.  Civ.  App.  1895),  31  S.  W. 
Rep.  73. 

4.  Where  the  negligence  alleged  in 
the  declaration  was  carelessness  in  re- 
gard to  the  fastening  of  a  brake  wheel, 
instructions  declaring  that  the  defend- 
ant will  be  liable  if  the  jurj'  shall  find 
that  it  was  negligent  in  not  inspecting 


such  brake,  are  erroneous.  The  atten- 
tion of  the  jury  should  be  directed  to 
the  negligence  charged  in  the  declara- 
tion, and  not  to  the  negligence  of  the 
defendant's  inspectors  in  failing  to 
notice  defects.  Chicago,  etc.,  R.  Co. 
V.  Kneirim,  152  111.  45S. 

B.  Gulf,  etc.,  R.  Co.  t'.  Younger  (Tex. 
Civ.  App.  1S95),  29  S.  W.  Rep.  948. 

Where  Several  Counts  Are  Defective. — 
Where  several  counts  in  a  complaint 
are  defective  for  failing  to  allege  that 
the  deceased,  a  minor  child,  was  em- 
ployed without  the  consent  of  the 
father,  a  general  instruction  that  the 
defendant  is  liable  if  the  facts  charged 
prove  to  be  true,  is  erroneous,  as  allow- 
ing a  verdict  on  a  defective  count  as 
well  as  on  those  counts  which  contain 
sufficient  allegations.  Williams  v. 
South,  etc.,  Alabama  R.Co..  91  Ala. 635. 

6.  Missouri  Pac.  R.  Co.  v.  Lee,  70 
Tex.  496. 

An  instruction  defining  the  degree  of 
care  required  of  the  deceased,  who  was 
killed  while  crossing  the  defendant's 
track,  to  be  that  which  a  man  of  ordi- 
nary prudence  would,  under  like  cir- 
cumstances, take,  is  sufficiently  specific. 
Missouri  Pac.  R.Co.  v.  Lee,  70 Tex. 496. 

Use  of  "Plaintiff"  for  "Deceased." 
— Where  an  instruction  charges  that 
the  burden  of  proof  is  on  the  plaintiff 
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3.  As  to  Damages — in  General. — The  court,  in  instructing  the  jury 
as  to  damages,  should  state  the  different  elements  of  damages 
proper  to  be  considered.^ 

Tending  to  Influence  the  Amount. — It  is  error  to  use  language  in  an 
instruction  which  might  influence  the  jury  to  render  a  verdict  for 
the  full  amount  of  damages  allowed  ;  *  or  to  require  the  jury  to 
measure  the  damages  by  certain  mathematical  calculations,^  or  to 
use  language  tending  in  any  way  to  increase  the  amount.* 


in  the  first  instance,  to  show  that  the 
"  plaintiff  "  was  in  the  exercise  of  due 
care,  the  use  of  the  word  "plaintiff"  is 
merely  a  clerical  error  wheie  it  is  ap- 
parent that  the  word  "deceased"  was 
intended  to  be  used.  Union  Pac.  R. 
Co.  V.  O'Brien,  4  U.  S.  App.  221. 

1.  Goss  V.  Missouri  Pac.  R.  Co.,  50 
Mo.  App.  614. 

It  is  error  merely  to  instruct  the  jury 
to  award  such  damages  as  may  com- 
pensate for  the  "  necessary  "  or  "  pe- 
cuniary "  injury  suffered.  Goss  v. 
Missouri  Pac.  R.  Co.,  50  Mo.  App.  614. 

Mitigating  or  Aggravating  Circum- 
stances.— But  it  is  not  proper  merely 
to  instruct  the  jury  that  they  may  take 
into  consideration  the  circumstances  of 
the  case  in  awarding  damages ;  it  is 
the  duty  of  the  court  to  tell  the  jury 
what  would  constitute,  under  the  evi- 
dence, mitigating  or  aggravating  cir- 
cumstances, leaving  them  to  find  the 
facts.     Nichols  t'.  Winfrey,  79  Mo.  544. 

An  instruction  directing  the  jury 
that  they  were  not  restricted  to  dam- 
ages which  were  the  necessary  result 
of  the  killing,  but  were  "free  to  con- 
sider all  the  circumstances,"  carries 
with  it  the  implication  that  such  cir- 
cumstances tended  to  mitigate  the 
amount  of  damages;  and  such  an  in- 
struction is  erroneous.  Nichols  v. 
Winfrey,  79  Mo.  544. 

Actual  and  Exemplary  Damages. — 
A  failure  on  the  part  of  the  court  to 
instruct  the  jury  as  to  the  distinction 
between  actual  and  exemplary  dam- 
ages, or  to  furnish  them  with  rules  of 
law  by  which  such  damages  may  be 
measured,  is  ground  for  error.  Gal- 
veston, etc.,  R.  Co.  V.  Le  Gierse,  51 
Tex.  189. 

But  where  the  instructions  already 
given  by  the  court  have  practically 
eliminated  from  the  case  the  issue  of 
exemplarydamages,  it  is  noterror  to  re- 
fuse an  additional  charge  that  there  can 
be  no  recovery  of  exemplary  damages. 
Texas,  etc.,  R.'Co.  v.  Hall,  83  Tex.  675. 


2.  Chicago,  etc.,  R.  Co.  xk  Austin,  69 
111.  426. 

What  Language  Proper. — An  instruc- 
tion that  the  plaintiff"  "cannot  recover 
more  than  $5,000,  and,  if  the  jury  believe 
from  the  evidence  that  the  plaintiff  is 
entitled  to  recover,  they  will  render  a 
verdict  for  no  more  than  that  amount," 
is  erroneous,  as  calculated  to  improp- 
erh'  influence  the  jurj^  to  render  a  ver- 
dict for  a  large  amount.  Chicago,  etc., 
R.  Co.  V.  Austin,  69  111.  426. 

But  an  instruction  that  the  jury 
"may  assess. the  damages  at  such  sum 
as  will  be  a  fair  compensation  with 
reference  to  the  pecuniary  injuries  re- 
sulting from  such  death,  to  the  widow 
and  next  of  kin,  not  exceeding  $5,000," 
is  not  objectionable  on  the  ground 
that  it  requires  the  jury  to  find  a  ver- 
dict for  the  full  amount.  Lake  Shore, 
etc.,  R.  Co.  V.  Parker,  131  111.  557. 

And  an  instruction  that  the  jury 
"will  assess  the  damages  in  such  sums 
as  they  believe  will  compensate  for 
pecuniary  injury  sustained  in  the  death 
of  the  deceased,  not  in  excess  of  the 
sum  of  $5,000,"  furnishes  a  sufficiently 
definite  rule  for  the  measurement  of 
damages,  and  is  not  objectionable  on 
that  account.  McGowan  v.  St.  Louis 
Ore,  etc.,  Co.,  109  Mo.  51S. 

3.  St.  Louis,  etc.,  R.  Co.  v.  Need- 
ham,  10  U.  S.  App.  339. 

While  it  is  proper  for  the  jury  to 
consider  such  a  method  for  estimating 
damages,  they  may  also  consider  other 
methods,  or  estimate  the  damages 
according  to  their  own  judgment.  St. 
Louis,  etc.,  R.  Co.  v.  Needham,  10  U. 
S-  App.  339. 

Error  Not  Cured  by  Other  Instructions. 
— Such  an  error  in  the  instructions  is 
not  cured  by  a  subsequent  statement  in 
the  instruction  that  the  whole  matter 
of  damages  is  left  to  the  discretion  of 
the  jury.  St.  Louis,  etc.,  R.  Co.  v. 
Needham,  10  U.  S.  App.  339. 

4.  "  Might "  for  "  Would." — In  an  in- 
struction that  the  measure  of  damages 
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XI.  Verdict — 1.  Apportionment  of  Damages. — In  general,  where 
the  statute  provides  for  the  apportionment  of  damages  by  the  jury, 
the  failure  of  the  jury  to  make  such  apportionment  is  error.^ 
And  where  the  declaration  or  complaint  apportions  the  damages 
claimed  among  the  beneficiaries,  the  verdict  should  not  apportion 
sums  in  excess  of  those  demanded.* 

2.  Special  Findings — What  Consistent  with  General  Verdict. — A  special 
finding  that  the  deceased  knew  of  the  risk  which  was  voluntarily 
assumed,  is  not  necessarily  inconsistent  with  a  general  verdict  for 
the  plaintiff.^ 


is  "  such  sum  as  you  may,  under  the 
evidence,  reasonably  believe  plaintiff 
might  have  received  from  the  assist- 
ance of"  the  deceased,  the  use  of  the 
word  "might,"  instead  of  the  proper 
word  "  would,"  as  descriptive  of  the 
pecuniary  benefit  anticipated,  could  not 
have  misled  the  jury,  and  is  not  ground 
for  error.  Missouri  Pac.  R.Co.  x\  Lee, 
70  Tex.  496. 

Solatium. — An  instruction  directing 
the  jury  to  assess  such  damages  as 
they  "should  deem  just  and  reasonable 
from  all  the  evidence,"  where  the  dam- 
ages alleged  in  the  declaration  are  for 
pecuniary  loss  only,  is  not  open  to  the 
objection  that  it  allows  damages  by 
way  of  solatitim.  Chicago,  etc.,  R.  Co., 
V.  Kneirim,  152  111.  458. 

Mental  Suffering. — An  instruction  that 
the  jury  should  include  damages  for 
loss  of  companionship,  followed  by  an- 
other instruction  not  to  allow  for  men- 
tal suffering,.is  not  erroneous  as  allow- 
ing damages  for  such  mental  suffering. 
Wells  -'.  Denver,  etc.,  R.  Co.,  7  Utah  482. 

"Necessary"  and  "Actual"  Injury. — 
Under  Missouri  Rev.  Stat.,  §  4427, 
allowing  damages  for  the  "  necessary 
injury"  resulting  to  the  survivors,  an 
instruction  to  render  damages  for 
"whatever  actual  injury"  has  been  sus- 
tained, is  not  objectionable.  Haehl  v. 
Wabash  R.  Co.,  iig  Mo.  325. 

"  Necessary  "  and  "  Pecuniary  "  In- 
jury.— The  terms  "  necessary  injury" 
and  "pecuniary  injury,"  when  used  in 
instructions,  are  interchangeable.  Goss 
V.  Missouri  Pac.  R.  Co.,  50  Mo. 
App.  614. 

1.  Houston,  etc.,  R.  Co.  v.  Moore, 
49  Tex.  31  ;  Galveston,  etc.,  R.  Co.  v. 
Le  Gierse,  51  Tex.  198. 

Objection— When  Raised. — But  the 
objection  that  the  jury  have  failed  to 
apportion  damages  cannot  be  made  for 
the  first  time  in  the  appellate  court. 
March  v.  Walker,  48  Tex.  372. 


2.  International,  etc.,  R.  Co.  v.  Mc- 
Donald, 75  Tex.  41,  42  Am.  &  Eng.  R. 
Cas.  211. 

Where  Not  Apportioned. — But  it  is  not 
always  necessary  that  such  an  appor- 
tionment should  be  made  at  all,  as  the 
circumstances  are  sometimes  such  as  to 
render  such  a  proceeding  useless.  San 
Antonio  St.  R.  Co.  v.  Mechler  (Tex. 
Civ.  App.  1894),  29  S.  W.  Rep.  202. 

Betvjcen  Parents. — Where  there  are 
no  persons  entitled  to  damages  given 
but  the  parents  of  the  deceased,  and  the 
damages  given  to  them  will  be  commu- 
nicative property,  a  verdict  need  not 
apportion  the  property-,  although  the 
statute  requires  that  the  verdict  shall 
divide  the  damages  among  the  per- 
sons entitled  thereto.  San  Antonio  St. 
R.  Co.  V.  Mechler  (Tex.  Civ.  App. 
1894),  29  S.  W.  Rep.  202. 

Betu-een  Wife  and  Children. — It  is 
not  ground  for  a  new  trial  that  the  jury 
have  not  made  separate  awards  of  dam- 
ages to  the  wife  and  children  respec- 
tively, but  have  simply  named  the  total 
amount  of  damages,  as  the  court  can 
distribute  the  amounts  if  desired.  Mc- 
Leod  V.  Windsor,  etc.,  R.  Co.,  23  No- 
va Scotia  69. 

3.  Pieart  v.  Chicago,  etc.,  R.  Co.,  82 
Iowa  14S;  Hammer  v.  Chicago,  etc., 
R.  Co.,  61  Iowa  56,  10  Am.  &  Eng.  R. 
Cas.  772. 

Illustrations. — Thus,  a  special  verdict 
that  a  switchman  knew  that  an  engine 
was  not  provided  with  run-boards,  and 
the  danger  attending  his  action,  is  not 
inconsistent  with  a  general  verdict  in 
favor  of  the  estate,  in  the  absence  of 
any  finding  as  to  any  promise  that  the 
defect  would  be  repaired.  Pieart  zu 
Chicago,  etc.,  R.  Co.,  82  Iowa  148. 

And  in  an  action  for  death  of  a  brake- 
man  while  attempting  to  uncouple  cars 
in  motion,  a  special  averment  that  the 
action  occurred  while  the  train  was 
moving    at  the   rate  of  four  miles  aa 
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Inconsistent  Findings. — Special  findings  that  the  circumstances  were 
such  that  the  deceased  might  have  perceived  the  danger  by  the 
use  of  ordinary  care,  but  that  he  was  not  guilty  of  want  of  ordi- 
nary care,*  or  could  not  have  avoided  the  accident,  are  inconsist- 
ent and  will  be  set  aside.^ 

XII.  Costs — Against  Personal  Eapresentative. — In  some  jurisdictions 
it  is  held  that  a  personal  representative,  suing  for  the  death  of  his 
intestate,  sues  as  representative  of  the  estate,  and  his  liability  for 
£osts  depends  on  the  general  liability  of  representatives  under  the 
statute  of  the  state  where  the  action  is  brought.^  But  in  others 
the  representative  is  considered  as  a  trustee  for  the  benefit  of  the 
heirs  or  next  of  kin  of  the  deceased,  and  is  personally  liable  for 
costs.* 

XIII.  Objections  on  Appeal  —  Por  Defective  Allegations.  —  Objec- 
tions to  the  declaration,  petition,  or  complaint,  for  want  of 
particular  allegations,  cannot  be  raised  for  the  first  time  in  the 
appellate  court,  when  thefe  are  averments  sufficient  to  show  a 
cause  of  action.^ 


hour,  and  that  the  deceased  knew  that 
the  train  would  soon  stop  where  the 
uncoupling  could  be  done  with  safetj', 
together  with  a  special  finding  that  the 
work  was  not  unusually  hazardous, 
was  held  not  to  be  inconsistent  with  a 
general  verdict  for  the  plaintiff.  Ham- 
mer -'.  Chicago,  etc.,  R.  Co.,  6i  Iowa 
56,  10  Am.   &  Eng.  R.  Cas.  772. 

1.  Kearney  v.  Chicago,  etc.,  R.  Co., 
47  Wis.  144,  21  Am.  R3'.  Rep.  43, 
where  the  jury  found  that  after  seeing 
and  hearing  the  train  at  a  distance  the 
deceased  attempted  to  cross  the  track 
without  looking  again  at  the  train,  but 
that  he  was  not  guilty  of  an}'  want  of 
ordinary  care. 

2.  Haas  v.  Chicago,  etc.,  R.  Co.,  41 
Wis,  44,  where  the  finding  was  that  a 
bo3'  old  enough  to  understand  the  dan- 
ger, and  in  a  position  to  see  the  train, 
went  upon  the  track,  but  that  he  could 
not  have  avoided  the  accident  by  the 
exercise  of  ordinary  care. 

3.  Indiana. — An  administrator  is  not 
personalh-  liable,  notwithstanding  the 
deceased  has  left  no  property  from 
which  the  costs  can  be  obtained. 
Evans  t\  Newland,  34  Ind.  112. 

New  Jersey. — No  costs  can  be  re- 
covered against  an  administrator  suing 
for  the  death  of  his  intestate.  The 
doctrine  as  to  an  administrator's  lia- 
bility for  costs  depends  on  the  question 
whether  the  damages,  when  recovered, 
will  be  assets  or  not.  Kinney  v.  Cen- 
tral R.  Co.,  34  N.  J.  L.  273. 

4.  Hicks  V.  Barrett,  40  Ala.  291.    See 


article  Executors  and  Administra- 
tors. 

Form  of  Judgment. — Under  Alabama 
Code,  §  1938,  it  is  held  that  an  admin- 
istrator sues  as  trustee,  and  that  in 
such  an  action  a  judgment  against  the 
administrator  for  costs  should  be  ^de 
bonis  fropriis,  and  not  de  bonis  intes- 
tati.     Hicks  v.  Barrett,  40  Ala.  291. 

But  a  judgment  rendered  de  bouis 
propriis  instead  of  de  bonis  i?itestafi, 
is  amendable,  and  will  be  considered  as 
amended.   Hicks  v.  Barrett,  40  Ala.  291 . 

In  New  York,  it  would  seem  that  the 
personal  representative  is  liable.  Ruth- 
erford t^  Madrid,  77  Hun  (N.  Y.)  545. 

Security  for  Costs. — But  it  is  error  to 
base  an  order  requiring  plaintiff,  in  an 
action  for  death  by  wrongful  act,  to  give 
security  for  costs  solely  on  the  ground 
that  plaintiff  was  personally  irresponsi- 
ble, and  the  estate  was  insolvent.  The 
merits  of  the  case  should  be  considered 
as  on  an  application  for  leave  to  sue  /« 
forma  pauperis.  Rutherford  v.  Ma- 
drid, 77  Hun  (N.  Y.)  545. 

5.  Kennayde  v.  Pacific  R.  Co..  45 
Mo.  255. 

Suing  as  Administrator. — An  objec- 
tion that  the  plaintiff  should  have  sued 
as  administrator  instead  of  merely  de- 
nominating himself  the  adntinistrator 
of  the  deceased,  and  also  that  he  failed 
to  show  his  official  character  by  a  pro- 
fert  of  his  letters  of  administration, 
cannot  be  made  for  the  first  time  in  the 
appellate  court.  Texarkana  Gas,  etc., 
Co.  V.  Orr,  59  Ark.  215. 
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Damages. — If  the  amount  of  damages  assessed  by  the  jury  is 
within  the  statutory  limit,  their  action  will  not,  in  general,  be 
reviewed  on  appeal. ^ 

XIV.  Abatement— 1.  By  Death  of  Plaintiff.— In  the  absence  of  a 
statutory  provision  to  the  contrary,  the  action  abates  on  the 
death  of  the  legal  plaintiff,^  except  in  the  case  of  an  action  by  a 
personal  representative,  when  the  action  abates  on  the  death  of 
the  equitable  plaintiff  or  person  interested,  when  but  one  such  per- 
son survives.*     See  article  DEATH,  ajite. 


Names  of  Beneficiaries. — Where  cer- 
tain beneficiaries  were  not  mentioned 
in  the  original  petition,  and  after  the 
expiration  of  the  period  of  limitation 
the  plaintiif  filed  an  amended  petition 
in  which  tliey  were  mentioned,  it  was 
held  that  the  defendant  could  not,  on 
appeal,  object  that  the  action  was  not 
brought  for  their  benefit.  Paschal  f. 
Owen,  77  Tex.  583. 

Sex  of  Children — Variance. — A  slight 
variance  between  the  allegations  and 
proof  in  regard  to  the  sex  of  one  of  the 
minor  children  is  not  of  sufficient  im- 
portance to  warrant  a  reversal  of  a 
verdict  and  judgment  in  favor  of  the 
plaintifTs.  O'Callaghan  v.  Bode,  84 
Cal.  489. 

1.  Turner  v.  Norfolk,  etc.,  R.  Co. 
(W.  Va.  1895),  22  S.  E.  Rep.  83. 

No  damages  given  by  the  jury  with- 
in the  limit  allowed  by  statute  can  be 
deemed  excessive,  their  determination 
of  the  question  being  absolute  and  con- 
clusive as  to  what  damages  are  fair 
and  just,  except  when  the  verdict 
evinces  passion,  prejudice,  particularity' 
or  corruption  on  the  part  of  the  jury. 
Turner  v.  Norfolk,  etc.,  R.  Co.  (W. 
Va.),  22  S.  E.  Rep.  83. 

Failure  to  Apportion  Damages. — An 
objection  to  a  verdict  for  failure  of  the 
jury  to  apportion  the  damages  among 
those  entitled  thereto,  must  be  made  in 
the  trial  court,  and  cannot  be  made  for 
the  first  time  in  the  appellate  court. 
March  v.  Walker,  48  Tex.  372. 

2.  Loague  v.  Railroad  Co.,  91  Tenn. 
458;  Louisville,  etc.,  R.  Co.  v.  Bean, 
94  Tenn.  38S,  where  the  court  in  this 
case  speaking  through  McAIlester, 
J.,  said:  "We  think  the  exclusive  statu- 
tory beneficiary  was  that  person  or 
class  of  persons  who  were  entitled  to 
the  recovery  at  the  death  of  deceased, 
when  the  cause  of  action  accrued.  In 
this  case  it  was  the  widow,  and,  in  the 
language  of  the  statute,  the  right  of 
action  passed  to  her,  or  to  the  adminis- 


trator for  her  benefit.  The  right  of 
recovery  having  once  vested  in  the 
widow,  it  did  not  pass,  upon  her  death, 
to  her  personal  representative  ;  neither 
did  it  revest  in  the  next  of  kin  of  de- 
ceased, for  the  reason  that  no  provision 
is  made  in  the  statute  for  such  a  con- 
tingency. The  cause  of  action,  upon 
the  death  of  the  person  to  whom  it 
survived,  or  for  whose  benefit  it  might  be 
prosecuted,  was  thereby  extinguished. 
*  *  *  Had  there  been  no  Avidow 
and  children  at  the  death  of  the  intes- 
tate, the  right  of  action  would  have 
passed  to  the  father,  or,  rather,  to  the 
personal  representative  for  the  benefit 
of  the  father ;  or,  in  the  event  the 
deceased  left  no  father  surviving  him, 
the  suit  would  be  prosecuted  for  the 
benefit  of  the  next  of  kin  living  at  the 
death  of  the  deceased.  The  right  of 
action,  however,  does  not  pass  to  any 
person  or  survive  to  any  beneficiary 
excepting  those  appointed  in  the  statute 
as  entitled  to  the  recovery  when  the 
cause  of  action  accrued." 

In  Georgia,  by  Code  1868,  §  2920,  the 
cause  of  action  survives,  and  if  a  widow 
dies  pending  an  action  by  her  for  the 
death  of  her  husband,  the  right  of 
action  survives  to  the  children.  David 
V.  Southwestern  R.  Co.,  41  Ga.  223. 

In  Indiana,  under  Rev.  Stat.  1881,  § 
2S2,  an  action  by  a  father  for  the  death 
of  his  minor  child  does  not  abate  with 
the  death  of  the  father,  and  may  be 
continued  in  the  name  of  the  executor 
or  administrator.  Pennsylvania  Co. 
7'.  Davis,  4  Ind.  App   51. 

In  Texas,  if  a  suit  is  brought  by  one 
only  of  the  parties  entitled,  and  such 
party  dies  pending  the  action,  the  suit 
does  not  abate,  but  may  be  prosecuted 
to  judgment  in  the  name  or  names  of 
some  one  or  more  of  the  parties  entitled. 
Houston,  etc.,  R.  Co.  v.  Moore,  49 
Tex.  31. 

3.  Death  of  Husband. — Where  the 
b.usband  is  the  only  beneficiary   inter- 
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Action  by  Father  and  Mother. — But  where  a  father  and  mother  sue 
jointly  for  the  death  of  their  child,  on  the  death  of  one  parent  the 
right  of  action  survives  to  the  other.^ 

2.  By  Death  of  Beneficiaries. — The  death  of  one  or  more  benefi- 
ciaries occurring  after  the  action  is  brought,  is  not  ground  for 
abatement,  although  it  may  be  necessary  to  insert  the  names  of 
the  beneficiaries  in  the  declaration  or  complaint.* 

3.  By  Death  of  Defendant. — In  the  absence  of  a  statute  providing 
for  survival,  an  action  for  death  resulting  from  the  negligence 
of  another  abates  on  the  death  of  the  defendant,^  except  where 
the  action  is  founded  on  contract,  as  in  such  cases  the  cause  of 
action  survives."* 


ested,  the  action  abates  on  his  death, 
although  brought  by  the  administrator 
as  nominal  plaintiff.  Woodward  v. 
Chicago,  etc.,  R.  Co.,  23  Wis.  400. 

Action  in  the  Name  of  the  State. — 
Under  the  Maryland  Pub.  Gen.  Laws, 
art.  67,  the  state  is  merely  a  formal 
part_v  to  an  action,  and  under  such 
circumstances,  upon  the  death  of  the 
equitable  plaintiff,  the  suit  cannot  be 
carried  on  in  the  name  of  the  state 
against  the  defendant;  and  in  the 
absence  of  statutory  provisions  to  the 
contrary  the  action  must  abate.  State 
V.  Baltimore,  etc.,' R.  Co.  (Md.  1889), 
17  Atl.  Rep.  88. 

1.  Senn  xk  Southern  R.  Co.,  124 
Mo.  621  ;  Tobin  v.  Missouri  Pac.  R. 
Co.    (Mo.   1891).   18   S.   W.    Rep.   996. 

2.  Jeffersonville,  etc.,  R.  Co.  v,  Hen- 
dricks, 41  Ind.  75. 

3.  Hegerich  v.  Keddie,  99  N.  Y.  258; 
Green  v.  Thompson',  26  Minn.  500; 
Hamilton  -'.  Jones,  125  Ind.  176;  Moe 
V.  Smiley,  125  Pa.  St.  136;  Weiss  v. 
Hunsicker,  3  Pa.  Dist.  Rep.  445,  4  Pa. 
Co.  Ct.  Rep.  398. 

Pennsylvania. — Article  3,  section  21, 
of  the  constitution,  providing  that  the 
right  of  action  shall  survive,  refers 
only  to  the  representatives  of  the  in- 
jured party,  and  does  not  authorize  suit 
against  the  executor  or  administrator 
of  the  defendant.  Moe  v.  Smilej',  125 
Pa.  St.  136. 

North  Carolina. —  Under  a  statute  pro- 
viding that  the  action  should  not  abate 
by  reason  of  the  death  of  either  party, 
the  action  is  held  to  survive  against  the 
representatives  of  the  defendant.  Coll- 
ier V.    Arrington,   Phil.  (N.   Car.)  356. 

Death  before  Commencement  of  Action 
—  Ohio.  —  In  Russell  v.  Sunbury,  37 
Ohio  St.  372.  it  was  held  that  the  riglit 
to  commence  the  action  abates  by  the 


death  of  the  wrongdoer,  and  that  the 
contention  that  the  statute  gives  a 
vested  property  interest  in  the  benefi- 
ciaries is  untenable.  See  following  note. 

Right  of  Action  a  Vested  Property  In- 
terest— Nevj  York. — The  early  case  of 
Yertore  v.  Wiswall,  16  How.  Pr.  (N. 
Y.  Supreme  Ct.)  8,  held  that  the  action 
survived  on  the  death  of  the  defendant, 
upon  the  ground  that  such  an  action  is 
a  right  of  property  and  has  a  deter- 
minate value,  and  that  such  right  is 
vested  absolutely  in  the  beneficiaries, 
and  therefore  survives  against  the  rep- 
resentatives of  the  wrongdoer. 

But  the  question  there  presented  was 
carefully  considered  in  the  case  of 
Hegerich  f.  Keddie,  99  N.  Y.  258, 
where  the  court,  although  not  denying 
that  the  right  of  action  might  be  con- 
sidered as  a  right  of  property  existing 
in  the  beneficiaries,  held  that  such  ac- 
tion must  nevertheless  be  governed  by 
the  existing  rules  relative  to  actions 
based  on  torts.  The  latter  case  was 
followed  in  that  of  Pessini  v.  Wilkins, 
54  N.  Y.  Super.  Ct.  146. 

Dissolution  of  Corporation  —  Ne-w 
York. — Under  a  statute  providing  that 
on  the  dissolution  of  a  corporation  the 
directors  shall  be  trustees  for  the  cred- 
itors and  stockholders,  with  full  power 
to  settle  the  affairs  of  the  corporation, 
it  has  been  held  that  the  dissolution  of 
a  corporation,  pending  an  action  against 
it  for  tort,  does  not  ab&te  the  action 
(Hepworth  v.  Union  Ferry  Co.,  62  Hun 
(N.  Y.)  257),  and  the  doctrine  here  laid 
down  has  been  applied  to  an  action  for 
negligence  resulting  in  death,  and  such 
an  action  may  be  continued  against  the 
receivers  of  the  dissolved  corporation. 
People  f.  Trov  Steel,  etc.,  Co.,  82  Hun 
(N.  Y.)303. 

4.  Action    against    Carrier.  —  Where 
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XV.  Remedy  by  Indictment — 1.  In  General.— The  proceeding 
by  indictment  for  the  recovery  of  a  fine,  as  provided  in  certain 
states,  though  criminal  in  form,  resembles  a  civil  action  for 
the  recovery  of  damages,  and  is  governed  by  the  same  rules 
of  evidence  and  principles  of  law  as  are  applicable  to  civil 
actions.* 

2.  Essential  Elements — Existence  of  Beneficiaries. — The  indictment 
must  aver  the  existence  of  beneficiaries,  to  whom  the  fine,  when 
received,  shall  be  paid.* 

Administration. — If  the  statute  gives  the  fine  to  the  use  of  the 
executor  or  administrator  for  the  benefit  of  the  beneficiaries,  it 
must  be  alleged  that  administration  has  been  taken  out  in  thcr 
state  where  the  indictment  is  laid.^ 


the  accident  occurred  to  deceased  while 
a  passenger  for  hire  on  a  boat  carrying 
passengers  and  belonging  to  the  de- 
fendant, the  action  may  be  regarded 
as  based  on  the  breach  of  contract  to 
carry  safely  ',  and  so  regarded,  it  is  an 
action  which  survives  against  the  ex- 
ecutors or  administrators  of  the  carriers. 
Doedt  V.  Wiswall,  15  How.  Pr.  (N.  Y. 
Supreme  Ct.)  128. 

1.  Stale  V.  Grand  Trunk  R.  Co.,  58 
Me.  176;  State  v.  Manchester,  etc.,  R. 
Co.,  52  N.  H.  528.  See  also  State  v. 
Grand  Trunk  R.  Co.,  58  N.  H.  198. 

In  What  States  Used. — The  remedy 
by  indictment  was  formerly  used  in 
Maine  and  Neiv  Hampshire  as  well  as 
iri  Massachusetts,  but  it  has  been  super- 
seded in  the  two  former  states  by  the 
more  usual  civil  action. 

Massachusetts  Pub.  Stat.  1882,  c. 
112,  §§  212,  213;  Maine  Rev.  Stat. 
1883,  c.  51,  §  68.  as  amended  by  Acts 
1891,  c.  124,  §  I.;  New  Hampshire 
Pub.  Stat.  1891,  c.  191,  §  8,  amending 
Gen.  Laws  187S,  c.  282,  §  14. 

Entering  Nolle  Prosequi. — A  proceed- 
ing by  indictment  has  the  rights  inci- 
dent to  a  civil  action  and  nothing  more, 
and  hence  the  prosecution  will  be  per- 
mitted by  the  court  to  enter  a  fioUe 
prosequi  during  the  trial.  State  v. 
Maine  Cent.  R.  Co.,  77  Me.  244,  2i 
Am.  &  Eng.  R.  Cas.  216. 

Costs. — The  costs  of  the  proceedings 
by  indictment  under  JVew  Hampshire 
Gen.  Stat.,  c.  264,  §  14,  must  be  borne 
by  the  complainant,  and  cannot  be  a 
charge  upon  the  county.  State  v. 
Grand  Trunk  R.  Co.,  58  N.  H. 
198. 

2.  Maine. — State  v.  Grand  Trunk  R. 
Co.,  60  Me.  145. 

Massachusetts. — Com.  v.  Eastern  R. 


Co.,  5  Gray  (Mass.)  473;  Com.  v.  Bos- 
ton, etc.,  R.  Corp.,  II  Cush.  (Mass.) 
512;  Com.f .  Boston,  etc.,  R.  Co.,  121 
Mass.  36. 

New  Hampshire. — State  v.  Gilmore,, 
24  N.  H.  461  ;  State  '■.  Manchester, 
etc.,  R.  Co.,  52  N.  H.  528. 

An  allegation  that  the  defendant  is 
liable  to  a  fine  "to  the  use  of"  the 
prosecutor,  "  who  has  been  du\y  ap- 
pointed administrator  of  said  deceased, 
and  the  heirs  at  law  of  said  deceased," 
is  sufficient.  Com.  v.  Eastern  R.  Co., 
5  Gray  (Mass.)  473. 

Alleging  Names  of  Beneficiaries. — 
Where  the  statute  provides  that  the 
forfeiture  shall  be  payable  to  the  ad- 
ministrator for  the  benefit  of  those 
entitled  thereto,  the  names  of  the  bene- 
ficiaries need  not  be  set  forth.  Com.  v. 
Boston,  etc.,  R.  Corp.,  11  Cush.  (Mass.) 

517- 

But  where  the  forfeiture  is  payable 
directly  to  the  heirs  or  next  of  kin, 
there  must  be  an  allegation  setting  out 
the  names  of  such  beneficiaries,  and  a 
mere  averment  that  there  are  persons 
entitled  to  the  forfeiture  is  insufficient. 
State  V.  Grand  Trunk   R.  Co.,  60  Me. 

145- 

3.  Com.  V.  Sanford,  12  Gray  (Mass.) 

174- 

Shown  by  Implication. — But  the  fact 
that  administration  has  been  taken 
out  may  be  shown  by  reasonable  impli- 
cation from  the  wording  of  the  indict- 
ment, and  an  allegation  that  the  ad- 
ministrator "has  been  dulj'  appointed, 
and  now  is,  administrator  of  said"  de- 
ceased, has  been  held  sufficient  to  show 
that  administration  was  taken  out  in 
the  state  in  which  the  indictment  was 
brought.  Com.  -'.  East  Boston  Ferry 
Co.,  13  Allen  (Mass.)  589. 
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Gross  Negligence. — Where  gross  negligence  is  essential  to  a  recovery, 
such  negligence  must  be  alleged.* 

Particularity. — The  degree  of  particularity  required  depends  largely 
on  the  statute  under  which  the  indictment  is  brought,  but,  in  gen- 
eral, no  greater  particularity  is  required  than  in  civil  actions,^  and 
the  particular  acts  of  negligence  or  carelessness  need  not  be 
alleged.^  But  if  it  is  averred  that  the  defendant  was  negligent  in 
certain  particulars,  the  proof  will  be  confined  to  those  particulars.* 

1.  State  V.  Manchester,  etc.,  R.  Co., 
52  N.  H.  52S. 

Massachusetts.  —  Under  Massachu- 
setts Stat.  1S71,  c.  352,  an  indictment 
seeking  to  charge  a  railroad  with  the 
negligence  of  its  servants,  acting  within 
their  authority  and  in  the  performance 
of  their  duty,  must  allege  gross  negli- 
gence on  the  part  of  such  servants,  and 
an  allegation  of  gross  negligence  by 
implication  merely  is  not  sufficient. 
Com.  V.  Fitchburg  R.  Co.,  120  Mass.  372. 

Chargijig  Scrvajits  xvith  JVeifli- 
ge7ice. — And  an  indictment  charging 
negligence  by  the  failure  of  the  defend- 
ant, in  running  its  locomotive,  to  slow 
up  as  required  when  approaching  a 
certain  highway  crossing,  and  to  give 
proper  signals  and  w  arning,  while  the 
attention  of  the  deceased  was  distracted 
by  another  train  approaching  from  the 
opposite  direction,  so  that  he  was 
struck  and  killed  by  the  first  named 
locomotive,  was  held  to  allege  negli- 
gence on  the  part  of  the  servants  of  the 
corporation  and  not  of  the  corporation 
itself,  and  is  bad  for  failing  to  allege 
gross  negligence,  as  it  is  only  for  the 
gross  negligence  of  its  servants  that  a 
corporation  is  liable.  Com.  v,  Boston, 
etc.,  R.  Co.,  133  Mass.  383. 

And  an  indictment  alleging  that,  by 
reason  of  the  unfitness,  gross  negli- 
gence and  carelessness  of  the  servant 
of  the  defendant  corporation,  the  life  of 
the  deceased,  a  passenger,  was  lost,  is 
sufficient  to  charge  the  servant  of  the 
defendant  with  gross  negligence.  Com. 
V.  Brockton  St.  R.  Co.,    143  Mass.  501. 

2.  State  T'.  Manchester,  etc.,  R.  Co., 
52  N.  H.  528. 

Deatb  Instantaneous. — Under  Massa- 
chusetts Stat.  1S64,  c.  227,  §  37,  it  is 
not  necessary  to  allege  that  the  death 
was  instantaneous.  The  mere  fact  that 
a  civil  action  lies  under  another  statute 
when  the  death  is  not  instantaneous 
does  not  render  such  an  allegation  nec- 
essary. Com.  V.  Metropolitan  R.  Co., 
107  Mass.  236. 

Deceased    witliout    Fault. — In    Nc-v 


Hampshire  it  is  not  necessary  to  allege 
that  the  deceased  was  in  the  exercise  of 
ordinary  care,  as  such  an  averment 
would  not  be  required  in  a  civil  action. 
State  V.  Manchester,  etc.,  R,  Co.,  t;2 
N.  H.  528. 

Negation  of  Violation  of  Rules. — In 
Massachusetts  it  is  not  necessary  to  al- 
lege that  the  deceased  was  not  violat- 
ing the  rules  of  the  defendant  corpora- 
tion, by  being  on  its  road  contrary  to  law 
at  the  time  of  the  accident,  although 
such  circumstances  would  exonerate 
the  defendant  from  liability.  Com.  t-. 
Fitchburg  R.  Co.,  10  Allen  (Mass.)  1S9. 

3.  State  V.  Manchester,  etc.,  R.  Co., 
52  N,  H.  528. 

Tolls  Paid  by  Passenger. — Where,  in 
an  indictment  against  a  common  car- 
rier, it  is  alleged  that  the  defendant 
was  a  common  carrier  of  passengers  for 
hire,  and  that  the  deceased  was  a  pas- 
senger for  hire  in  the  steamboat  of  the 
defendant,  further  allegations  relating 
to  the  tolls  imposed  by  the  defendant 
are  unnecessary.  Com.  v.  East  Bos- 
ton Ferry  Co.,  13  Allen  (Mass.)  589. 

Names  of  Defendant's  Servants. — An 
indictment  against  a  railroad  company 
under  Massachusetts  Stat.  1840,  c.  80, 
need  no'.:  .set  out  the  names  of  the  em- 
ployees of  the  company  who  are 
charged  with  negligence,  nor  the  par- 
ticular employment  in  which  they  were 
engaged  at  the  time  of  the  action.  Com. 
V.  Boston,  etc.,  R.  Corp.,  11  Cush. 
(Mass.)  512. 

Failure  to  Give  Warning.  —  Under 
Massachusetts  Stat.  187 1,  c.  352,  evi- 
dence of  the  failure  of  a  railway  corpo- 
ration to  give  the  signal  required  by 
law  when  approaching  a  crossing,  is 
not  admissible,  in  the  absence  of  an 
allegation  in  the  indictment  of  such 
negligence  on  the  part  of  the  defend- 
ant. Com.  V.  Fitchburg  R.  Co.,  120 
Mass.  372. 

4.  Com.  V.  Fitchburg  R.  Co.,  126 
Mass.  472. 

Under  an  allegation  that  the  servant 
of  a  defendant  corporation  ran  a  loco- 
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3.  Duplicity. — An  indictment  charging  negligence  on  the  part 
of  the  defendant,  and,  in  the  same  count,  negligence  of  the  serv- 
ants of  the  defendant,  is  not  bad  for  duplicity,  as  but  one  offense 
is  charged.^ 

XVI.  ADMIKALTY  Jurisdiction — Form  of  Proceeding — Action  Founded 
on  State  Statute. — There  has  been  some  confusion  as  to  the 
proper  form  of  proceeding  in  a  suit  in  admiralty  to  recover  dam- 
ages for  death,  occurring  on  the  high  seas,  by  the  wrongful  act  or 
neglect  of  another.  Upon  principle,  however,  and  upon  the  au- 
thority of  the  more  carefully  considered  cases,  it  would  seem  that 
when  the  suit  is  founded  on  a  state  statute,  recovery  should  be 
had  by  a  proceeding  in  personam^  as  a  state  law,  by  creating  a 
right  of  action  in  personam,  cannot  confer  upon  an  admiralty  court 
jurisdiction  of  an  action  in  rem?  (See  article  Admiralty,  vol. 
I,  p.  252.) 

Action  Not  on  State  Statute. — It  has  been  held  in  numerous  cases  that, 
independently  of  a  state  statute,  recovery  may  be  had  in  admiralty 
for  death  caused  by  the  wrongful  act  of  another.*  The  form  of 
procedure  is  the  same  when  the  suit  is  founded  on  contract.^ 


motive  "  rashly  and  without  watch,  care, 
or  foresight,  and  with  great,  unusual, 
unreasonable,  and  improper  speed," 
evidence  to  show  such  servant's  neg- 
lect to  ring  the  bell  or  sound  the 
whistle  is  inadmissible.  The  use  of  the 
words  "  rashly  and  without  watch, 
care,  and  foresight"  is  not  equivalent 
to  an  averment  of  failure  to  comply 
with  these  conditions.  Com.  v.  Fitch- 
burgR.Co.,  126  Mass.  472. 

1.  State  -\  Manchester,  etc.,  R.  Co., 
52  N.  H.  52S. 

2.  The  Transfer  No.  4.  61  Fed.  Rep. 
364,  20  U.  S.  App.  571,  affirming  55 
Fed.  Rep.  98;  The  Ilarrisburg,  119  U. 
S.  199;  The  Manhasset,  iS  Fed.  Rep. 
918;  The  Corsair,  145  U.  S.  335.  See 
also  The  Sylvan  Glen,  9  Fed.  Rep. 
33^ ;  Welsh  v.  The  North  Cambria,  40 
Fed.  Rep.  655 ;  The  S.  S.  Oregon,  45 
Fed.  Rep.  62. 

3.  The  Manhasset,  18  Fed.  Rep. 
918. 

But  the  courts  have  not  maintained 
this  distinction,  and  in  several  instances 
have  allowed  a  proceeding  in  rem.  The 
E.  B.  Ward,  Jr.,  17  Fed.  Rep.  456, 
reversing  16  Fed.  Rep.  255;  The  Gar- 
land, 5  Fed.  Rep.  924;  The  St.  Nicho- 
las, 49  Fed.  Rep.  671. 

In  the  case  of  The  S.  S.  Oregon,  42 
Fed.  Rep.  78,  45  Fed.  Rep.  62.  a  suit  in 
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re7n  was  allowed,  on  the  ground  that  the 
state  statute  created  a  lien  on  vessel. 

4.  See  the  cases  collected  and  criti- 
cised in  The  Harrisburg,  119  U.  S.  199. 

Such  cases  are  not  governed  by  any 
statutory  provision,  and  the  proceeding 
should  be  in  rem.  The  Sea  Gull,  Chase 
Dec.  (U.  S.)  145;  Hollyday  v.  Reeves, 
12  Fed.  Cas.  386,  No.  6,625;;  The 
Charles  Morgan,  2  Flipp.  (U.  S.)  274; 
Coggins  V.  Hclmsley,  23  Int.  Rev.  Rec. 
384.  See  also  The  Clatsop  Chief,  7 
Sawy.  (U.  S.)  274;  Grimsley  v.  Hau- 
kins,  46  Fed.  Rep.  400;  Brunswick 
V.  The  Sea  Gull,    16  Pittsb.   L.  J.   194. 

In  the  case  of  The  Highland  Light, 
Chase  Dec.  (U.  S.)  150,  12  Fed.  Cas. 
13S,  No.  6,477,  it  was  held  that  a  suit  by 
an  employee  should  have  been  brought 
in  personam;  but  the  suit  was  one  for 
injuries  received  because  of  a  defective 
boiler,  under  a  federal  statute  giving  a 
right  of  action  in  such  cases,  but  im- 
pliedly limiting  the  right  to  sue  in  rem 
to  passengers,  and  compelling  an  em- 
ploj-ee  to  sue  /«  fersonatn. 

5.  The  City  of  Brussels,  6  Ben.  (U. 
S.)  370,  which  was  a  suit  by  a  father, 
as  administrator,  for  the  death  of  his 
son,  accidentally  poisoned  while  a  pas- 
senger on  the  vessel  libeled,  the  action 
being  founded  on  an  implied  contract 
to  carry  safely. 
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(4)  Limitations,  923. 
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a.    Generally ,  929. 
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af.   Satisfaction,  Release,  or  Discharge ,  930. 

<?.   Defective  Pleas,  930. 
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I.  Inteoductoey. — The  action  of  debt  derives  its  name  from  the 
fact  that  by  its  means,  in  the  contemplation  of  law,  debts  eo 
nomine  et  in  numero  are  put  in  suit,  and  it  will  readily  appear 
that  the  scope  of  the  action  is  wider  than  either  assumpsit  or 
covenant.^ 


1.  I  Chitty  on  Pldgs.  (i6th  Am.  ed.) 
121. 

Origin. — There  is  some  uncertainty 
as  to  the  origin  of  the  action  of  debt ;  it 
ma}'  possibly  be  a  product  of  Roman 
law,  but  more  probably  comes  to  us 
from  our  German  forefathers  ;  it  is  cer- 
tainly of  very  early  origin.  Holmes 
Common  Law,  251,  252;  Wald's  Pol- 
lock on  Contracts.  140. 

Supplanted  by  Assumpsit. — Owing  to 
the  fact  that  formerly  in  England  wager 
of  law  was  a  recognized  practice,  and 
that  in  default  of  plaintiff's  ability  to 
produce  patent  evidence  of  his  debt,  a 


mere  denial  upon  the  part  of  the  de- 
fendant availed  to  oust  the  plaintiff's 
claim,  t'ne  action  of  assumpsit  for  a 
long  period  supplanted  that  of  debt. 
Holmes  Common  Law,  252,  2S8:  i  Chit, 
on  Pldgs.  (i6th  Am.  ed.)  128;  3  Reeves 
History  Eng.  Law  (Finlason)  408; 
Anson  on  Contracts  (7th  ed.)  362,  363. 
Wager  of  Law. — In  debt,  the  sum 
claimed  being  definite  and  known  in  ad- 
vance, and  not  being  laid  in  damages  as 
in  assumpsit  and  covenant,  the  defend- 
ant in  the  action,  when  it  arose  on 
simple  verbal  contract,  was  allowed 
at  common  law,  after  pleading,  to  swear 
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Statutory  Abolition  of  Debt. — Following  as  a  natural  consequence 
upon  the  modern  reforms  in  methods  of  procedure,  all  tending 
towards  greater  simplicity,  the  action  of  debt,  to  a  greater  or  less 
degree,  as  a  technically  distinctive  remedy,  has  been  either  ex- 
pressly or  practically  abolished  in  most  jurisdictions,  particularly 
in  those  states  where  the  code  practice  has  been  adopted. ^ 

II.  When  the  Action  Lies — 1.  In  General. — The  distinguishing 
and  fundamental  feature  of  the  action  of  debt  consists  in  the 
fact  that  it  lies  for  the  recovery  of  money,  or  its  equivalent,  in 
sums  certain,^  or  that  can  be  readily  rendered  certain  by  actual 


that  he  did  not  owe  the  plaintiff,  any- 
thing, and  by  producing  eleven  per- 
sons, called  compurgatores,  who  made 
affidavit  that  they  believed  him  on  his 
oath,  could  absolutely  defeat  the  plain- 
tiff's recovery  and  secure  judgment  in 
his  own  favor.  Essington  v.  Boucher, 
Hob.  244;  I  Chitty  on  Pldgs.  (i6th  Am. 
ed.)  128. 

Debt  on  Judgments. — But  it  seems 
not  to  have  been  allowed  in  the  case 
of  debt  on  judgments,  the  duty  to  pay 
being  determined  in  such  cases. 
Beaumont's  Case,  2  Mod.  140. 

Abolished  by  Statute. — And  falling 
gradually  into  disrepute  and  disuse,  it 
was  abolished  in  England  by  3  &  4 
Wm.  IV.,  c.  42,  §  13. 

In  America  it  does  not  seem  to 
have  been  ever  recognized.  McEwen 
"^^  Joj'  7  Rich.  (S.  Car.)  33,  note; 
Thompson  v.  French,  10  Yerg.  (Tenn.) 
4:52 ;  Childress  v.  Emory,  8  Wheat, 
(tj.  S.)  642. 

1.  See  Ala.  Code  (1886),  §  2664  et 
seq.;  Knapp  v.  Kingsbury,  51  Ala. 
563;  Ark.  Stat.  (1894),  §  49^4;  Cal.  Code 
(1876),  §  307:  Vak.  CcJdes  (Territory), 
k  33)  P^^-  Rev.  Stat.  (1892),  §§  1007, 
1056;  Ga.  Code  (1882),  §  ^t,t,2  ct  seq. ; 
Ind.  Rev.  Stat.  (1888),  §  249;  Iowa 
Rev.  Stat.  (1888),  §  3712;  Maryla?td 
Rev.  Code.  art.  64,  §  84;  Ky.  Code 
(1895),  tit.  2,  §  4;  Mass.  Gen.  Stat.,  c. 
129.'^  i;  Minn.  Stat.  (i8gi),  §  4685; 
Miss.  (Ann.)  Code  (1892),  vol.  i,  § 
671  ;  Evans  v.  Miller,  58  Miss.  120; 
Missouri  Rev.  Stat.  1889.,  §  19S9;  Mon- 
tana Code  (1895),  vol.  3,  p.  123, §  660  et 
seq.;  IV.  Car.  Code  (1883),  vol.  i,  p.  49, 
§  133;  N.  Dak.  Code  (1895),  §  5181  ; 
Neb.  Comp.  Stat.  1S89,  pt."  2,  §  i ;  A^. 
r.  Code,  §  140;  Ohio  2  G.  &  C.  Stat. 
968;  Hill's  Annot.  Laws  Oregon,  vol. 
I,  p.  130.  §  i\  S.  Car.  Rev.  Stat.  1893, 
vol.  2,  pt.  2,  §89;  Tenn.  Code  (1884), 
§  3440;  T'cx.  Civ.  Stat.,  tit.  29,  art.  1181  ; 
Utah  Comp.  Laws,  §  3126;  Hill's  An- 


not. Stat.  Washington,  vol.  2,  tit.  4,  §. 
109;  San.  &  Berr.  Annot.  Stat.  Wis- 
consin, vol.  2,  p.  1476,  §  2600;  Wyom- 
ing Rev.  Stat.  (1887),  §  2360;  England 
Judicature  Act  1873,  36  &  37  Vict., 
c.  66. 

Apart  from  Statutory  Abolition  of 
the  action  of  debt,  the  action  of  as- 
sumpsit is  in  numerous  instances  the 
most  customary,  because  the  more  flex- 
ible form.  Loose  v.  Loose,  36  Pa.  St. 
538. 

2.  Com.  Dig.,  Debt,  a,  8,  a,  9;  Anson 
on  Contracts  44,  45;  Smith  on  Con- 
tracts (7th  ed.)  502. 

Arkansas. — Trapnall  v.  Merrick,  21 
Ark.  503. 

Connecticut. — Drakesly  v.  Roots,  2 
Root  (ConUp)  138;  New  Haven  v.  Fair 
Haven,  etc.,  R.  Co.,  38  Conn.  422. 

Illinois. — Larmon  v.  Carpenter,  70 
111.  549. 

Maine.  —  Barrett  v.  Twombly,  23 
Me.  333;  Houghton  v.  Stowell,  28  Me. 
215;  Mitchell  V.  McNabb,  58  Me.  506. 

Massachusetts, —  Bigelow  v.  Cam- 
bridge, etc..  Turnpike  Corp.,  7  Mass. 
202;  Jeffrey  v.  Blue-Hill  Turnpike 
Corp.,  10  Mass.  368. 

JVeiv  Jersey. — Morgan  v.  Gutten- 
berg,  40  N.  J.  L.  394. 

Pen7isylvania.  —  Lacaze  v.  State, 
Add.  (Pa.)  59;  Kirk  v.  Hartman, 63  Pa. 
St.  97 ;  Weiss  v.  Mauch  Chunk  Iron 
Co.,  58  Pa.  St.  295. 

Tennessee. — Bloomfield  v.  Hancock, 
I  Yerg.  (Tenn.)  loi ;  Young  v.  Haw. 
kins,  4  Yerg.  (Tenn.)  171;  Hickman  v. 
Searcy,  9  Yerg.  (Tenn.)  47;  Brown  v. 
Bussey,  7  Humph.   (Tenn.)  573. 

Virginia. — Davis  v.  Mead,  13  Gratt. 
(Va.)  118. 

West  Virginia. — State  v.  Harmon, 
15  W.  Va.  115. 

United  States. — Respublica  v.  La- 
caze, 2  Dall.  (U.S.)  118;  Raborgt;.  Pey- 
ton, 2  Wheat.  (U.  S.)  385;  Mills  v.. 
Scott,  99  U.  S.  25. 
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computation.^ 

Pecuniary  Certainty. — Such  computation,  in  order  to  be  rendered 
certain,  must  naturally  be  made  in  monetary  values.* 


Damages  Recoverable. — Debt  has, 
however,  been  held  an  appropriate 
remedy  where  damages,  rather  than  a 
computed  sum  eo  nomine,  was  the 
object  of  recovery.  Huber  v.  Burke, 
ii'S.  &  R.  (Pa.)  23S. 

1.  Illinois. — Fox  River  Mfg.  Co.  v. 
Reeves,  68  111.  403. 

Ne-M  Jersey. — Furman  v.  Parke,  21 
N.J.  L.  310. 

Ne'M  York. — New  York  v.  Butler,  i 
Barb.  (N.  Y.)  325. 

Pennsylvania. —  Baum  X'.  Tonkin, 
1 10  Pa.  St.  569;  Tonkin  v.  Baum,  114 
Pa.  St.  414. 

Virginia. — Davis  v.  Mead,  13  Gratt. 
(Va.)  118. 

United  States. — Stockwell  v.  U.  S., 
13  Wall.  (U.  S.)  531. 

Interest  as  Damages  does  not  render 
the  debt  upon  which  the  same  is  cal- 
culable uncertain,  so  as  to  forbid  the 
action  of  debt.  Nunnellee  v.  Morton, 
Cooke  (Tenn.)  21. 

2.  Arkansas.— ^ViXtoxi  if.  Brooks,  25 
Ark.  215. 

Kentucky. — ^Jenkins  v.  Richardson,  6 
J.J.  Marsh".  (Ky.)  441. 

Maine. — Houghton  v.  Stowell,  28 
Me.  215;  Mitchell  v.  McNabb,  58  Me. 
506. 

Missouri.  —  Edwards  v.  M'Kee,  i 
Mo.  123. 

Nov;  York. — New  York  v.  Butler,  i 
Barb.  (N.  Y.)  325. 

Tc7inessce. — Thompson  7'.  French,  10 
Yerg.  (Tenn.)  452. 

Uncertainty  of  Denomination. — Where 
the  sum  stipulated  to  be  paid  is 
not  clearly  expressed  in  legal  tender 
terms  it  will  be  aided  by  construction. 
Graham  x\  Adams,  5  Ark.  261,  in 
which  case  a  bond  payable  "in  good 
current  money  of  this  state"  was  con- 
strued to  mean  "in  current  coin  of  the 
United  States  ;  "  Wilburn  t-.  Green.  6 
Ark.  255,  in  which  "Arkansas  money" 
was  held  not  to  mean  Arkansas  bank 
paper,  but  current  money  of  the  United 
States;  Burton  v.  Brooks,  25  Ark.  215; 
Walker  v.  Witter,  Doug,  i,  in  which 
case  "Jamaica  currency  "  was  held  suf- 
ficiently certain  upon  the  trial  had  in 
England  ;  Searcy  v.  Vance,  Mart.  &  Y. 
(Tenn.)  225 ;  Gift  v.  Hall,  i  Humph. 
(Tenn.)  480.  Compare  Hawkins  v. 
Watkins,  5  Ark.  481. 


Money  Payable  in  Instalments. — Debt 

is  sustainable  for  the  whole  sum,  where 
money  is  contracted  to  be  paid  in  instal- 
ments, when  all  are  due.  Inglish  v. 
Watkins,  4  Ark.  199;  Dean  v.  Cover, 
2  Saund.  303;  Hoy  v.  Hoy,  44  111.  469; 
Farnham  v.  Hay,  3  Blackf.  (Ind.)  167; 
Brown  v.  Brown,  10  B.  Mon.  (Ky.)  247. 

In  England. — A  contrary  rule  pre- 
vailed where  a  rent  was  reserved  upon 
a  lease  in  instalments,  and  also  in  the 
case  of  a  debt  payable  by  statute  in  like 
manner.  Foord's  Case,  5  Coke  81  a\ 
Broome  r.  Wooton,  Yelv.  67;  Pittou  v. 
Darby,  Comb.  57 ;  Dean  v.  Gover,  2 
Saund.  303,  note  (6).  Compare  also 
Christie  v.  Barker,  53  L.  J.  Q^  B.  537. 

Alternative  Contracts  —  Money  or 
Property. — An  alternative  contract  dis- 
chargeable in  mone}',  or  conditional!}' 
in  property  or  goods  whose  value  is 
fixed  at  the  amount  of  money  set  forth, 
is  in  reality  one  for  the  payment  of 
money,  and  will  support  an  action  of 
debt. 

Alabama. — Henry  v.  Gamble,  Minor 
(Ala.)  15;  Bradford  v.  Stewart,  Minor 
(Ala.)  44;  Lover.  Simmons,  10  Ala. 
113. 

Kentucky. — Dorsey  v.  Lawrence, 
Hard.  (Ky.)  517. 

Te7inessei. — Bloomfield  v.  Hancock, 
I  Yerg.  (Tenn.)  loi  ;  Young  v.  Haw- 
kins, 4  Yerg.  (Tenn.)  171;  Lawrence  v. 
Dougherty,  5  Yerg.  (Tenn.)  435; 
Plummer  v.  Keaton,  9  Yerg.  (Tenn.)  % 
27;  Miller  V.  McClain,  10  Yerg.  (Tenn.) 

245- 

Virginia. — Crawford  v.  Daigh,  2 
Va.  Cas.  521;  Butcher  v.  Carlile,  12 
Gratt.  (Va.)  520;  Minnick  v.  Williams, 
77  Va.  75S. 

Compare  Barrett  v.  Twombly,  23 
Me.  333;  Edwards  t^.  M'Kee,  i  Mo. 
123;  Gift  V.  Hall,  I  Humph.  (Tenn.) 
480;  Core's  Case,  i  Dyer  20,  pi.  118. 
I3ut  see  setnble,  contra,  Watson  v. 
M'Nairy,  i  Bibb  (Ky.)  356;  Mattox  v. 
Craig,  2  Bibb  (Ky.)  584. 

Money  and  Property.  —  Where  an 
agreement  contains  a  stipulation  to 
paj'  a  certain  sum  of  money,  debt  will 
lie,  although  it  may  contain  covenants 
also  for  the  delivery  of  property  or 
performance  of  other  things,  provided 
the  failure  to  pay  the  money  forms 
the  sole  ground  of  the  action.     Barry 


5  Encyc.  PI.  &  Pr. — 57 
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2.  On  Contracts — a.  Generally.  —  Debt  is  always  classified 
among  the  actions  arising  ex  contractu,  and  it  may  be  broadly  and 
generally  laid  down  that  it  lies  for  the  breach  of  nearly  every 
species  of  contract  or  obligation  to  which  the  law  imputes  con- 
tractual eflficacy.^ 

b.  Simple  Contracts — (i)  Generally. — Debt  lies  concurrently 


V.  Alsbury,  Litt.  Sel.  Cas.  (Ky.) 
149;  Bradley  r>.  Jennings,  15  Rich.  (S. 
Car.)  34. 

1.  I  Chitty  on  Pldgs.  (i6th  Am.  ed.) 
121,  and  note  h  i. 

Connecticut. — Knapp  v.  Hanford,  6 
Conn.  170. 

Illinois. —  Simms  v.  Clark,  11  111. 
137  ;  Bedell  v.  Janney,  9  111.  193  ;  Doyle 
V.  Wilkinson,  120  111.  430. 

Kentucky. —  Jeeter  v.  Durham,  6  J. 
J.  Marsh.  (Ky.)  228;  Pell  x-.  Dickens,  3 
B.  Mon.  (Ky.)  57. 

Maine. — Norris  v.  School  Dist.  No. 
I,  12  Me.  293;  McVicker  v.  Beedy,  31 
Me.  314;  School  Dist.  No.  2  v.  Teb- 
betts,  67  Me.  239. 

Ne-w  Jersey. — Witherly  v.  Morgan, 

2  N.  J.  L.  78;  Little  V.  Gibbs,  4  N.  J.  L. 
240;  Dunham  v.  Rappleyea,  16  N.J.  L. 

75- 

Neiv  Tork. —  Willmarth  v.  Craw- 
ford, 10  Wend.  (N.  Y.)  341. 

North  Carolina. — Clayton  v.  Blake, 
4  Ired.  (N.  Car.)  497. 

Tennessee. — Bodenhamer  v.  Boden- 
hamer,  6  Humph.  (Tenn.)  264. 

United  States. — Raborg  v.  Peyton,  2 
Wheat.  (U.  S.)  3S5. 

England. — Shuttleworth    v.  Garnet, 

3  Mod.  240;    Underbill  v.   Ellicombe, 
^       McClel.  &  Y.  450;   Harris  v.   De  Ber- 

voir,  Cro.  Jac.  687;  Capp  v.  Lancaster, 
Cro.  Eliz.  548 ;  Mounson  v.  Redshaw, 
I  Saund.  201,  note.^ 

Money  Unlawfully  Paid. — Debt  has 
been  held  appropriate  to  recover  b.ick 
money  paid  for  unlawful  purposes. 
Wilkinson  v.  Kilchin,  i  Ld.  Raym.  89; 
Smith  t'.  Airey,  2  Ld.  Raym.  1035; 
School  Dist.  No.  2  v.  Tebbetts,  67  Me. 
239.  Compare  Abe  Lincoln  Mut.  L., 
etc  ,  Soc.  V.  Miller,  23  111.  App.  341 ; 
Emerj'  v.  Vinall,  26  Me.  295;  Bulfinch 
V.  Benner,  64  Me.  404.  See  also  La- 
Salle  County  v.  Simmons,  10  111.  513. 

Contra,  for  wages,  see  Bovey  v. 
Castleman,  i  Ld.  Raym.  69;  Walker  r. 
Walker,,5  Mod.  13. 

Thus  it  has  been  held  that  a  person 
who  has  lost  money  or  a  valuable 
thing  by  betting  upon  a  horse  race 
may  in  an  action  of  debt  recover  back 


either  one  or  the  other  if  action  is 
brought  within  the  time  limited  hy 
statute.  Little  t^  Brannenburgh,  4lnd. 
35;  Prior  V.  Lucas,  3  Bibb  (Ky.)  96. 

Some  Contractual  Qualities  Essential. 
— Thus  where  a  paper  was  drawn  up 
and  signed  and  sealed  by  an  agent,  pur- 

fforting  to  be  a  statement  of  rents  col- 
ected  for  his  principal  through  a  cer- 
tain period  of  time,  which  paper  at  the 
foot  thereof  contained  an  alleged  cor- 
rected net  balance  due,  and  debt  was 
brought  upon  said  paper  for  said  sum, 
it  was  very  seriousiy  mooted  whether 
the  action  would  lie,  "  for  that  the  writ- 
ing imposed  no  obligation  "  of  payment, 
nor  would  it  have  been  sustained  but 
for  the  fact  that  the  court  was  equally 
divided.  Davis  v.  Mead,  13  Gratt. 
(Va.)  118. 

Privity  ot  Contract  is  manifestly 
necessary  to  the  right  to  the  action. 
Robins  v.  Cox,  T.  Raym.  11;  Dean 
V.  Gover,  2  Saund.  302 ;  Walker's 
Case,  3  Coke  22  a;  Beach  v.  Morris, 
12  S.  &  R.  (Pa.)  16.  But  compare  Por- 
dage  V.  Cole,  T.  Raym.  183,  where  a 
deed  poll  was  held  sufficient  to  support 
the  action  of  debt,  although  the  chief 
justice  said  :  "It  seems  no  agreement 
of  the  other  part,  for  it  is  not  by  in- 
denture." 

Defective  Express  Agreements. — Im- 
plied contracts  arising  out  of  express 
agreements  unenforceable  by  reason  of 
some  defect  will  sustain  an  action  of 
debt.  Smith  v.  First  Congregational 
Meetinghouse,  8  Pick.  (Mass.)  178; 
Van  Deusen  v.  Blum,  18  Pick.  (Mass.) 
229. 

Consideration  Implied  to  Support  Ac- 
tion.— It  has  been  held  that  debt  would 
lie  on  a  bill  of  exchange  which  ex- 
pressed no  consideration,  for  the  law 
will  imply  it.  Dunlap  v.  Buckingham, 
16  111.  109;  Brown  v.  Hall,  2  A.  K. 
Marsh.  (Ky.)  599. 

Method  of  Proof  Immaterial. — It  is  im- 
material in  what  way  the  obligation 
of  indebtedness  maj-  have  arisen  or 
how  it  may  be  established.  Stockwell 
V.  U.  S.,  13  Wall.  (U.  S.)  531;  Baum 
V.  Tonkin,  no  Pa.  St.  569. 
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with  assumpsit,!  for  the  recovery  of  definite  compensation  due  to 
the  party  aggrieved  by  reason  of  the  breach  of  simple 
contracts,^ 

Promissory  Notes  and  Bills  of  Exchange. — In  early  days  the  courts  of 
England  looked  with  great  disfavor  upon  bills  and  notes,  consid- 
ering them  in  the  light  of  innovations  upon  common-law  princi- 
ples, and  consequently  held  that  neither  debt  nor  assumpsit 
would  lie  upon  them  -^  but  since  the  passage  of  the  statute  of  3 
and  4  Anne,  by  which  promissory  notes  were  rendered  negotiable, 


1.  Illinois. — Larmon  v.  Carpenter, 
70  111.  549;  Bedell  v.  Jannev,  9  111.  193 ; 
Doyle  T'.  Wilkinson,  120  111.  430. 

Maine. —  McVicker  v.  Beedy,  31 
Me.  314. 

New  York. — Willmarth  r^.  Crawford, 
10  Wend.  (N.  Y.)  341. 

North  Carolina. — Gardner  v.  Clark, 

1  Murph.  (  N.  Car. )  2S3. 
Pennsylvania. —  Barber    v.    Chester 

County,  I  Chest.  Co.  Rep.  (Pa.)  162; 
Camp  V.  Owego  Bank,  10  Watts  (Pa.) 
130. 

Tennessee. —  Hickman  v.  Searcy,  9 
Yerg.  (Tenn.)  47;  Thompson  v.  French, 
10  Yerg.  (Tenn.)  452. 

United  States. — Raborg  v.  Peyton,  2 
Wheat.  (U.  S.)  385. 

En<rland. — Walker  v.  Witter,  Doug, 
i;  Williams  v.  Jones,  13  M.  &  W. 
628. 

See  also  Somerville  v.  Grim,  17  W. 
Va.  803;  Norris  v.  School  Dist.  No.  i, 
12  Me.  293;  Smith  v.  First  Congrega- 
tional Meetinghouse,  8  Pick.  (Mass.) 
178;  Anderson  v.  Anderson,  4  Dana 
(Ky.)  352. 

Quantum  Meruit.  —  Debt  lies  on  a 
quantum  meruit.  Jenkins  v.  Richard- 
son, 6  J.  J.  Marsh.  (Ky.)  441  ;  Norris  v. 
School  Dist.  No.  1,  12  Me.  293;  Na- 
tional Exch.  Bank  v.  Abell,  63  Me. 
346;  Van  Deusen  v.  Blum,  18  Pick 
(Mass.)  229;  Smith  t-.  First  Congrega- 
tional Meetinghouse,  8  Pick. (Mass. )^78. 

2.  Connecticut. — Drakesly  v.  Roots, 

2  Root  (Conn.)  138. 

Kentucky. — Jenkins  v.  Richardson,  6 
J.  J.  Marsh.  (Ky.)  441  ;  Pell  v.  Dick- 
ens, 3  B.  Mon.  (Ky.)  57. 

Maine. — Portland  v.  Atlantic,  etc., 
R.  Co.,  66  Me.  485. 

Nevj  Jersey. — Witherly  v.  Morgan, 
2  N.  J.  L.  78;  Lanning  v.  Howell,  2  N. 
J.  L.  240;  Alderman  v.  Chard,  3  N.  J. 
L.  51 ;  Riker  i\  Jacobus,  2  N.  J.  L.  309 ; 
Dunham  v.  Rappleyea,  16  N.  J.  L.  75. 

South  Carolina. — McEwen  v.  Joy,  7 
Rich.  (S.  Car.)  33. 


West  Virginia. — Somerville  v. 
Grim,  17  W.  Va.  803. 

Utiited  States. — Respublica  v.  La- 
caze,  2  Dall.  (U.  S.)  118. 

Eng-land. — South  Sea  Co.  v.  Dun- 
comb,  2  Stra.  919. 

Costs. — A  party  entitled  to  costs, 
either  as  an  officer  or  party  to  the  suit, 
may  maintain  debt  for  the  amount  due 
him.  Doyle  v.  Wilkinson.  120  111. 
430;  Cole  7>.  Lunger,  42  N.  J.  L.  381. 

Rewards. — Debt  will  lie  tor  the  re- 
covery of  a  reward  offered  and  unpaid. 
Furman  7'.  Parke,  21  N.  J.  L.  310. 

Insurance  Policies  not  under  seal 
will  support  an  action  of  debt.  Miller  t;. 
Germania  Ins. Co.,  34  Leg.  Int. ( Pa.)  339. 

Parol  Renewals  of  Specialties. — Debt 
appropriately  lies  on  a  parol  indorse- 
ment by  which  an  instrument  under 
seal  is  renewed.  Partridge  v.  Clarke, 
4Pa.  St.  166;  Franklin  F.  Ins.  Co.  v. 
Massey,  33  Pa.  St.  221 ;  People's  Ins. 
Co.  V.  Spencer,  53  Pa.  St.  353;  Baum  v. 
Tonkin,  no  Pa.  •  St.  569.  Compare 
Tonkin  v.  Baum,  114  Pa.  St.  414. 

Tithes. — An  agreement  to  pay  tithes 
was  held  to  be  properly  enforceable  by 
an  action  of  debt.  Sanders  v.  Markes, 
3  Lev.  429.  See  also  Christie  v.  Bar- 
ker, 53  L.J.  Q^B.  537. 

Fees. — Debt  will  lie  to  enforce  the 
collection  of  fees.  Duppa  v.  Gerard, 
Comb.  163;  Jayson  7'.  Rash,  i  Salk. 
209;  Atty.-Gen.  v.  White,  2  Comb. 
435;  Edgecomb  v.  Dee,  Vaugh.  99. 

in  New  Jersey,  by  the  act  of  March 
I,  1804,  known  as  Cooper's  Act,  actions 
in  justices'  courts  on  implied  contracts 
for  money  were  required  to  be  in  debt; 
such  actions  were  called  book  account, 
as  in  Vermont.  Witherly  v.  Morgan, 
2  N.  J.  L.  78;  Alderman  v.  Chard,  3 
N.  J.  L.  51  ;  Lanning  v.  Howell,  2  N. 
J.  L.  240;  Longstreet  7'.  Taylor,  2  N.J. 
L.  250;  Riker  t'.  Jacobus,  2  N.  J. 
L.  309. 

3.  See  infra.  III.  When  Action 
does  Not  Lie,    note,    Remote   Parties 
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which  statutes  have  here  been  reenacted  or  form  a  portion  of 
our  common  law  by  adoption,  all  the  current  weight  of  opinion 
fully  sustains  debt  as  an  appropriate  action  upon  these  instru- 
ments.* 

(2)  Rent. — Although  rent  may  be  reserved  by  a  demise  under 
seal,  yet,  in  actions  of  debt  to  recover  the  same,  it  forms  a  rather 
unique  exception,  in  that  the  action  is  uniformly  held  to  be  debt 
on  simple  contract  i^  and  doubtless,  owing  to  the  fixed  and  deter- 
minate character  of  all  rent  charges,  the  action  of  debt  has  always 
been  peculiarly  appropriate  as  a  means  of  recovery.* 

(3)  Book-debt. — Peculiar  to  the  jurisdiction  of  two  states,  viz., 
Co7ineciicut  and  Vermont,  a  species  of  the  action  of  debt  on  simple 
contract  exists,  known  as  "  book-debt,"*  which  lies  generally,  as 


to  Negotiable  Instruments.     Welsh  v. 
Craig?  I  Stra.  680,  8  Mod.  373. 

1.  Alabama. —  Henry  v.  Gamble, 
Minor  (Ala.)  15;  Carroll  v.  Meeks,  3 
Port.  (Ala.)  226;  Barclays.  Moore,  17 
Ala.  634. 

Arkansas. —  Wilburn  v.  Greer,  6 
Ark.  255. 

Illinois. — Hilborn  v.  Artus,  4  111.  344. 

Massachusetts. — Martin  v.  Root,  17 
Mass.  222. 

Neiv  I'ork. — Willmarth  v.  Crawford, 
10  Wend.  (N.  Y.)  341. 

United  States. — Childress  v.  Emory, 

8  Wheat.    (U.  S.)  642.     But    comfare 
Lindo  -y. Gardner,  i  Cranch  (U.S.)  343. 

Eniiiand. — Watkins  v.  Wake,  7  M.  & 
W.  4S8. 

2.  See /«y"rrt,  IV.2.  The  Declaration; 
and  IV.  5.     a.   On  Simple  Contracts. 

Trapnall  v.  Merrick,  21  Ark.  503.  It 
is  immaterial  how  the  rent  may  be  re- 
served, whether  the  demise  is  by  deed, 
unsealed  writing,  or  word  of  mouth. 

Illinois. — Hoy  v.  Hoy,  44  111.  469. 

Massachusetts. — Howland   v.  Coffin, 

9  Pick.  (Mass.)  52,  12  Pick.  (Mass.)  125. 
Michigan. — Stewart   v.  Sprague,  71 

Mich.  50. 

Ne-iV  Tork. — McKeon  v.  Whitney,  3 
Den.  (N.  Y.)  452. 

United  States. — Vaughan  v.  Blanch- 
ard,  4  Dall.  (U.S.)  124. 

3.  England. — Robins  v.  Cox,  T. 
Raym.  12;  Gibson  v.  Kirk,  i  Q^B.  850, 
41  E.  C.  L.  807 ;  Salmon  v.  Smith,  i 
Saund.206;  Thursby -'.  Plant,  I  Saund. 
Rep.  233,  note  (i);  Dean  v.  Gover,  2 
Saund.  302 ;  Ards  v.  Watkin,  Cro. 
Eliz.  637;  Mounson  v.  Redshaw,  i 
Saund.  201  («);  Macdonel  v.  Weldon, 
8  Mod.  54;  Winton  v.  Pinkney,  T. 
Raym.  222  ;  Loyd  v.  Langford,  2  Mod. 
174;  Mildmay's   Case,  6    Coke   40  a; 


Walker's  Case,  3  Coke  22  a;  Prattle  z'. 
King,  I  Mod.  185;  Lillingston's  Case,  7 
Coke  39  b;  Varley  v.  Leigh,  2  Exch. 
446. 

Leases  for  Life,  at  common  law, 
would  not  support  an  action  of  debt. 
Robins  v.  Cox,  T.  Raym.  11.  But  see 
Duppa  V.  Mayo,  i  Saund.  281. 

But  this  was  changed  by  statute.  See 
Stat.  8  Anne,  c.  14;  Dean  v.  Gover,  2 
Saund.  304,  note  (8);  Bishop  v.  Wright, 
2  Ld.  Raym.  1056. 

Expired  Leases. — At  common  law,  be- 
fore debt  would  He  on  a  lease,  it  was 
essential  that  the  lease  should  have 
expired.  Bush  v.  Redgeley,  Cro.  Eliz. 
264 ;  Thursby  v.  Plant,  i  Saund.  233, 
note  ( I ) ;  Broom  r'.  Hore,  Cro.  Eliz.  633; 
Norton  v.  Vultee,  i  Hall  (N.  Y.)384.' 

Parol  Rentals. — Where  rent  is  re- 
served bj'  a  lease  not  under  seal,  the 
actfon  of  debt  will  lie  for  its  recovery. 
McEweii  -'.  Joy,  7   Rich.   (S.  Car.)   33. 

Privity  of  Estate,  where  there  is  no 
privity  of  contract,  which  is  ordinarily 
essential  to  the  action,  is  sufficient  to 
sustain  debt  for  rent.  Howland  -\ 
Coffin,  9  Pick.  (Mass.)  52,  12  Pick. 
(Mass.)  125. 

Aiftions  for  Use  and  Occupation  are 
appropriate!}'  brought  in  debt.  Lan- 
nlng  V.  Howell,  2  N.  J.  L.  240;  Mc- 
Keon V.  Whitney,  3  Den.  (N.  Y.)  452. 

Dower  Recoverable  by  Debt  by 
Analogy. — Where  by  statute  dower 
might  be  recovered  "by  distress  or 
otherwise  as  rents,"  it  was  held  that  as 
de^it  would  lie  for  rent,  so  debt  would 
lie  to  recover  a  dower  interest  when 
distress  therefor  was  impossible. 
York  Borough  v.  Welsh,    17  Pa.  St.  174. 

4.  In  Connecticut  called  ''book-debt" 
and  in  Ver/nofit  "book-account,"  the 
action  in  the  latter  state  having  been 
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its  name  implies,  to  recover  charges  entered  on  plaintiff's  book  of 
account,  sworn   to   by  him,  for  articles^     delivered,*   wherever 


borrowed  and  derived  from  the  former. 
Wood  V.  Johnson,  13  Vt.  191.  (For 
simplification  the  name  "book-debt" 
alone  will  be  used  throughout  this 
article.) 

Origin. —  This  action  of  statutory 
origin  is  somewhat  unique  in  charac- 
ter, and  owes  its  introduction  to  an 
effort  to  prevent  a  failure  of  justice, 
where,  in  the  daily  intercourse  of 
tradesmen  and  merchants,  articles  are 
so  often  sold  without  any  written  proof 
thereof,  and  where  the  parties  them- 
selves to  the  transaction  were,  by  the 
principles  of  common  law,  unable  to 
testify  in  other  actions,  while  one  of 
the  distinguishing  features  of  this 
remedy  is  the  admission  of  their  evi- 
dence. Terrill  v.  Beecher,  9  Conn.  344. 
See  also  Hall  v.  Peck,  10  Vt.  474; 
Tobias  t'.  Blin,  21  Vt.  544. 

The  idea  of  the  action  was  probably 
borrowed  by  the  early  settlers  of  New- 
England  from  Holland.  Beach  v. 
Mills,  5  Conn.  493. 

Privity  of  Contract. — While  the  con- 
tract out  of  w^hich  the  right  to  the 
action  arises  is,  in  most  instances,  from 
the  nature  of  the  case,  an  implied  one, 
privity  of  contract  is,  nevertheless, 
always  essential  to  the  right.  Field 
V.  Sawyer,  Brayt.  (Vt.)  39;  Miller  v. 
French,  i  Aik.  (Vt,)  99.  Compare 
Goodrich  xk  Drew,  10  Vt.  137;  Jack- 
man  v.  Partridge,  21  Vt.  558;  Briggs 
V.  Briggs,  46  Vt.  571. 

Collateral  Contracts.  —  The  rule, 
which  has  come  down  to  us  from  com- 
mon law,  that  collateral  undertakings 
are  unenforceable  in  "debt,"  applies 
with  like  emphasis  to  "  book-debt." 
Thus  it  was  held,  where  the  defend- 
ant said  :  *'  If  B  employs  you  I  will  see 
you  paid,"  that  the  undertaking  being 
collateral  the  action  would  not  lie. 
Skinner  v.  Conant,  2  Vt.  453  ;  Smith  v. 
Hyde,  19  Vt.  54. 

Special  Agreements  governing  the 
manner  of  payment  will  not  render  the 
action  unmaintainable.  Stearns  v. 
Haven,  16  Vt.  87;  Austin  v.  Wheeler, 
t6  Vt.  95;  Eaton  v.  Whitcomb,  17  Vt. 
641  ;  Porter  v.  Munger,  22  Vt.  191  ; 
Chamberlain  v.  Farr.  23  Vt.  265;  Kent 
1'.  Bowker,  38  Vt.  148 ;  Myers  -•.  Bap- 
tist Soc,  38  Vt.  614;  Wilkins  -'.Stevens, 
8  Vt.  214.  Compare  Gleason  7'.  Ver- 
mont Cent.  R.  Co.,  25  Vt.  37 ;   Myrick 


V.  Slason,  ig  Vt.  121.  But  see  contra, 
Peck  V.  Jones,  Kirby  (Conn.)  289; 
Stocking  V.  Sage,  i  Conn.  75  ;  \Vhelp- 
ley  V.  Higly,  Brayt.  fVt.)  39. 

Contract 'in  Writing. — The  contract 
may  be  written ;  it  is  not  necessarily 
verbal.     Wilkins  v.  Stevens,  8  Vt.  214. 

1.  Character  of  Articles.— The  articles 
are  not  confined  to  "  goods" /^r  .v«', 
but  evidences  of  indebtedness,  such 
as  duebills,  notes,  etc.,  are  properly 
chargeable  on  book.  Huntr'.  Pierpont, 
27  Conn.  301 ;  Clark  v.  Savage,  20 
Conn.  258;  Barlow  v.  Butler,  i  Vt.  146; 
Farrand  t'.  Gage,  3  Vt.  326. 

Money  Paid  for  the  benefit  or  use  of 
the  defendant  will  support  the  action. 
Sargeant  v.  Pettibone,  i  Aik.  (Vt.)  31^5; 
Chellis  V.  Woods,  11  Vt.  466;  Hickok 
T'.  Ridley,  15  Vt.  42;  Strong  z'.  Mc- 
Connell,  10  Vt.  231 ;  Rogers  v.  Miller, 
15  Vt.  431  ;  Weller  v.  McCarty,  i6  Vt. 
98;  Northrop  v.  Sanborn,  22  Vt.  433; 
Noyes  xk  Hall,  28  Vt.  645;  Woodward 
V.  Cutter,  33  Vt.  49;  Bowers  v.  Dunn, 
2  Root.  (Conn.)  59. 

Money  Received  to  be  accounted  for 
will  also  give  a  right  to  the  action. 
Vermont  Mut.  F.  Ins.  Co.  v.  Cum- 
mings,  II  Vt.  503;  Stone  v.  Foster,  16 
Vt,  546;  Tobias  v.  Blin,  21  Vt.  544; 
Jackman  v.  Partridge,  21  Vt.  558 ;  Cob- 
leigh  V.  Stone,  29  Vt.  525  ;  Smalley  v. 
Soragen,  30  Vt.  2. 

Essentially  Money. — Book-debt  will 
lie  for  goods  had  and  received  onlj' 
when  the  same  have  been  converted 
into  money.  Kidder  v.  Sowles.  44  Vt. 
303 ;  Peck  V.  Jones,  Kirby  (Conn.) 
289. 

Balances  Feiind  Due  on  Accounts 
Stated  between  parties  will  furnish  a 
foundation  for  the  recovery  of  such 
balances  in  an  action  of  book-debt. 
Gibson  V.  Sumner,  6  Vt.  163;  Sawyer 
V.  Proctor,  2  Vt.  580;  Spear  v.  Peck, 
15  Vt.  566;  Eaton  t-.  Whitcomb,  17 
Vt.  641 ;  Warren  v.  Bishop,  22  Vt. 
607;  Chamberlain  v.  Farr,  23  Vt.  265; 
Clark  V.  Edgell,  26  Vt.  loS.  But  not 
balances  due  on  notes ;  in  such  cases 
the  action  should  be  on  the  note.  Stev- 
ens -'.  Damon,  29  Vt.  521. 

Lottery  Tickets  regularly  issued  and 
authorized  by  law  maj-  be  sued  for  in 
book-debt,  but  not  so  if  unlawfully 
issued.     May  ik  Brownell,  3  Vt.  463. 

2.  Connecticut. — Stores   v.  Stores,  i 
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these  articles  are  of  such  a  character  as  to  confer  a  right  to  charge 
the  same  at  the  time  of  delivery.^ 

Charging  Articles  when  Delivered. — But  it  is  not  a  prerequisite  to  a 
right  to  sue  in  book-debt,  that  the  articles  delivered  should  be  actu- 
ally charged  on  book  at  the  very  time  of  delivery.^ 

Services  Performed. — And  the  action  of  -book-debt  will  lie  also  for 


Root  (Conn.)  139;  Bowers  v.  Dunn,  2 
Root  (Conn.)  59;  Mills  v.  St.  John,  2 
Root  (Conn.)  188;  Terrill  v.  Beecher, 
9  Conn.  344;  Hall  v.  Ives,  11  Conn.  469; 
Clark  V.  Savage,  20  Conn.  258. 

Vermont. — Field  v.  Sawyer,  Brayt. 
(Vt.)  39;  Sargeant  v.  Pettibone,  i  Aik. 
(Vt.)  35s;  Boardman  t;.  Keeler,  2  Vt. 
65 ;  Austin  V.  Berry,  3  Vt.  58;  Leach 
V.  Shepard,  5  Vt.  363;  Whiting  v. 
Corwin,  5  Vt.  451  ;  Blish  v.  Granger,  6 
Vt.  340;  Wilkins  v.  Stevens,  8  Vt.  214; 
Kingsland  v.  Adams,  10  Vt.  201;  Pang- 
born  V.  Saxton,  11  Vt.  79;  Rogers  v. 
Miller,  15  Vt.  431 ;  Tyson  v.  Doe,  15  Vt. 
571 ;  McLeran  v.  Stevens,  16  Vt.  616; 
Loomis  V.  Wainwright,  21  Vt. 
520. 

1.  Right  to.  Charge  the  Gist  of  the 
Action. — "No  charge  can  be  admitted 
on  book  unless  the  right  to  charge  ex- 
ists at  the  time  of  delivering  the  article 
and  arises  in  consequence  of  such  de- 
livery." Bradley  v.  Goodyear,  i  Day 
(Conn.)  104;  Loomis  v.  Wainwright, 
21  Vt.  520. 

Where  a  minor  entered  plaintifFs 
service  and  by  parol  agreed  to  be  his 
apprentice,  in  consideration  for  which 
he,  said  minor,  was  to  receive,  per  an- 
num, a  certain  amount  of  money,  his 
board  and  instruction,  and  where  plain- 
tiff furnished  him  with  necessary  cloth- 
ing, and  said  minor,  without  plaintifFs 
consent,  left  the  latter's  service,  it  was 
held  that  book-debt  would  not  lie  to  re- 
cover the  articles  so  furnished,  as  the 
right  to  charge  for  the  same  did  not 
arise  by  reason  of  the  delivery  but  on 
account  of  a  violation  of  the  contract  of 
apprenticeship.  Terrill  v.  Beecher,  9 
Conn.  344.  Of  like  effect,  see  Barlow 
V.  Butler,  i  Vt.  147;  Farrand  v.  Gage, 
5  Vt.  326;  Jackman  v.  Partridge,  21  Vt. 
358;  and  compare  Perry  v.  Buckman, 
33  Vt.  7. 

2.  Kingsland  v.  Adams,  10  Vt.  201  ; 
Starr  v.  Huntley.  12  Vt.  13;  Stone  v. 
Pulsipher,  16  Vt.  428;  Loomis  v. 
Wainwright,  21  Vt.  520;  Martin  v. 
Fames,  26  Vt.  476. 

Actual  Delivery  of  an  article  sold  may 
become  unnecessary   where  the  prop- 


erty therein  has  passed  to  the  vendee, 
as  in  the  case  of  articles  ordered 
to  be  manufactured,  and  which  are 
not,  therefore,  in  esse  at  the  time 
of  the  order.  Mattison  v.  Wescott,  13 
Vt.  258  ;  Paddock  v.  Ames,  14  Vt.  515; 
Chamberlain  v.  Farr,  23  Vt.  265; 
Waterman  '>.  Stimpson,  24  Vt.  50S. 
Compare  Carpenter  v.  Dole,  13  Vt. 
57S  ;  Dwyer  v.  Hall,  22  Vt.  142  ;  Victor 
Sewing  Mach.  Co.  %\  Weeks,  49  Vt.  342. 
But  \vhere  articles  ordered  to  be  de- 
livered are  in  esse  at  the  time,  as.  for 
instance,  a  lot  of  books,  then  a  contrary 
rule  obtains.  Barlow  r>.  Read,  i  Vt. 
97,  I  Aik.  (Vt.)  145. 

In  Connecticut  book- debt  was  for- 
merly held  appropriate  where  plaintiff 
entered  on  his  book  sums  paid  by  him 
on  account  of  his  note,  which  defendant 
did  not  apply  to  the  satisfaction  there- 
of. Brown  v.  Talcott,  i  Root  (Conn.) 
85;  Prentice  v.  Phillips,  i  Root  (Conn.) 
103;  Hurd  V.  Fleming,  i  Root  (Conn.) 
132.  But  this  was  overruled  by  Brad- 
ley V.  Goodj'ear,  i  Day  (Conn.)  104,  on 
the  ground  that  there  existed  no 
right  to  charge  the  money  at  the  time 
of  its  payment.  In  accord  with  the  case 
last  cited  are  Slasson  v.  Davis,  i  Aik, 
(Vt.)73;  Peach -'.Mills,  14  Vt.  371;  and 
compare  Farrand  v.  Gage,  3  Vt.  326; 
Chcllis  V.  Woods,  11  Vt.  466;  Martin 
V.  Fames,  26  Vt.  476;  Stone  v.  Pulsi- 
pher, 16  Vt.  428. 

Items  Omitted  by  Mistake. — In  Ver- 
mont book-debt  lies  to  recover  items 
omitted  b}'  mistake  in  the  settling  of  ac- 
counts. Wood  V.  Johnson,  13  Vt.  191  ; 
Stevens  v.  Damon,  29  Vt.  521, 

In  Connecticut,  a  contrary  rule 
prevails.  Punderson  v.  Shaw,  Kirby 
(Conn.)  150;  Rogers  v  Moor,  2  Root 
(Conn.)  58;  Remington  r .  Noble,  19 
Conn.  3S3. 

Money  Paid  by  Mistake  Not  Mutual. — 
But  a  charge  of  money  overpaid  on  a 
note  by  mistake,  unknown  and  unin- 
duced  by  defendant,  cannot,  without 
giving  a  previous  notice  of  the  over- 
payment, be  recovered  in  an  action  of 
book-debt.  Stoddard  v.  Chapin,  15 
Vt.  443- 
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services  performed,*  and  for  the  use  of  chattels.* 

Limitation  of  the  Action. — Inasmuch  as  book-debt  is  supported  by 
the  oath  of  the  party  plaintiff,  it  is  repugnant  to  the  general  prin- 
ciples of  common  law,  and  it  would  seem  that  it  should  be  con- 
fined within  the  legitimate  purposes  for  which  it  was  created.^ 

c.  Specialties — (i)  Generally. — Wherever  specialties  or  con- 
tracts under  seal  possess  the  general  prerequisites  of  the  action 
of  debt,*  their  breach  rriay  be  redressed  by  that  action.^ 


1.  Miller  v.  French,  i  Aik.  (Vt.)  99; 
Newton  r.  Higgins,  2  Vt.  366;  Bell  v. 
McLeran,  3  Vt.  185 ;  Keyes  v.  Carpen- 
ter, 3  Vl.  209  ;  Fry  V.  Sljfield,  3  Vt.  246 ; 
Newel  T'.  Keith,  11  Vt.  214;  Paige  t;. 
Ripley,  12  Vt.  2S9;  Tyson  v.  Doe,  15' 
Vt.  571 ;  Stearns  v.  Haven,  16  Vt.  87; 
Austin  V.  Wheeler,  16  Vt.  95 ;  Wolcott 
V.  Wolcott,  19  Vt.  37 ;  Blin  v.  Pierce, 
20  Vt.  35  ;  Sargeant  v,  Sunderland,  21 
Vt.  284;  Barber  v.  Britton,  26  Vt.  112; 
Martin  v.  Eames,  26  Vt.  476;  Stone  v. 
Pulsipher,  16  Vt.  428;  Way  v.  Way,  27 
Vt.  625  ;  Myers  v.  Baptist  Soc,  36  Vt. 
614;  Briggs  V.  Briggs,  46  Vt.  571.  See 
also  Gleason  v.  Briggs,  28  Vt.  135; 
Perry  v.  Buckman,  33  Vt.  7. 

For  Services  of  a  Child  by  a  Parent. — 
A  father  may  recover  for  the  services 
of  his  child.  Hennessy  v.  Stewart,  31 
Vt.  486;  Mason  v.  Ilutchins,  32  Vt.  7S0. 

2.  Stone  v.  Pulsipher,  16  Vt.  428; 
Ilickok  V.  Stevens,  iS  Vt.  iii ;  Flower 
Brook  Mfg.  Co.  -'.  Buck,  18  Vt.  238; 
Waterman  -c.  Stimpson,  24  Vt.  508; 
Cobfleigh  V.  Stone,  29  Vt.  525I  Wood- 
ward V.  Cutter,  33  Vt.  49. 

3.  Bradley  v.  Goodyear,  i  Day 
(Conn.)  104;  Terrill  v.  Beecher,  9 
Conn.  344;   Beach  -'.  Mills,  5  Conn.  493. 

Local  Usage  is  a  determinate  factor 
in  settling  the  rather  uncertain  ques- 
tion as  to  when  the  action  of  book- 
debt  is  appropriate  in  any  given  case. 
Hall  V.  Peck,  10  Vt.  474,  also  holding 
that  it  is  frequently  concurrent  with 
assumpsit  and  the  common-law  action 
of  account. 

In  Vermont,  "the  line  of  distinction 
between  what  can  and  what  cannot  be 
recovered  in  the  book  account  action, 
has  never  been  drawn  with  such  par- 
ticularity as  to  become  a  guide  in  every 
possible  case.  *  *  *  We  may  safely  go 
so  far  as  to  say  that  a  mere  claim  for 
damages  for  any  tortious  act  or  neglect, 
or  for  any  breach  of  contract,  cannot  be 
recovered  in  this  action."  Hutchinson, 
C.  J.,  in  Fry  -•.  Slyfield,  3  Vt.  246; 
Kingsland  v.  Adams,  10  Vt.  201.   Corn- 


fare    Bradley    v.    Goodyear,    i    Day 
(Conn.)   104. 

.  Concurrent  with  Assumpsit. —  Later 
cases  in  Vermont  laj'  down  the  general 
rule,  subject  to  few  exceptions,  that 
book-debt  will  lie  wherever  general 
assumpsit  can  be  brought.  W  slier  f. 
McCarty,  16  Vt.  9S  ;  Stone  v.  Pulsipher, 
16  Vt.  42S;  McLeran  v.  Stevens,  16  Vt. 
6i6;  Kidder  v.  Sowles,  44  Vt.  303 ; 
Hall  -'.  Peck,  10  Vt.  474.  See  also 
Flower  BroQk  Mfg.  Co.  v.  Buck,  18 
Vt.  238;  Waterman  v.  Stimpson,  24 
Vt.  5cS ;  Myrick  w.  Slason,  i9Vt.  121.' 
But  compare,  in  Connecticut,  Beach  v. 
Mills,  5  Conn.  493. 

An  examination  of  the  authorities 
will  show  that  it  has  been  applied  in 
Vermont  with  a  wider  scope  than  in 
Connecticut. 

4.  Supra,  II.  I.  In  general.  , 

6.  Alabama. — Bradford  v.  Stewart, 
Minor  (Ala.)  44;  Wetumpka,  etc.,  R. 
Co.  V.  Hill,  7  Ala.  772. 

Arkansjas. — Gregory  v.  Bewly,  5 
Ark.  318;  Trapnall  v.  Merrick,  21 
Ark.  503. 

Connecticut. — Drakesly  v.  Roots,  2 
Root  (Conn.)  138. 

Illinois. — Nash  v.  Nash,  16  111.  79; 
Hoy  V.  Hoy,  44  111.  469;  Fox  River 
Mfg.  Co.  V.  Reeves,  68  II4. 403;  Larmon 
V.  Carpenter,  70  111.  549. 

Indiana. — Massey  v.  Chance,  7 
Blackf.  (Ind.)  160. 

Kentuckv. — Hubbard  v.  Beckwith,  i 
Bibb  (Ky.)  492;  Pollard  v.  Yoder,  2 
A.  K.  Marsh.  (Ky.)264;  Richardson 
V.  Flourno}-,  7  J.  j.  Marsh.  (Kj-.)  155. 

Mis.iouri. — Little  v.  Mercer,  9  Mo. 
218. 

Netv  Tork. — Culver  v.  Sisson,  3  N. 
Y.  264. 

South  Carolina.  —  Bradley  v.  Jen- 
nings, 15  Rich.  (S.  Car.)  34. 

Virginia.  —  Newby  -'.  Forsyth,  3 
Gratt.  (Va.)  294;  Rankin  v.  Roler,  8 
Graft.  (Va.)  63. 

West  Virginia. — State  v.  Harmon, 
ic  W.  Va.  lie. 
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(2)  On  Bonds. — In  pursuance  of  the  rule  that  debt  will  lie  on  a 
specialty  to  recover  a  liquidated  demand,  this  form  of  action  is 
naturally  seen  to  be  appropriate  in  order  to  recover  the  penalty 
in  a  bond.i 

3.  On  Judgments — a.  Of  Courts  of  Record. — Debt  has 
long  been  recognized  as  the  appropriate  common-law  remedy  for 
the  recovery  of  definite  sums  of  money  declared  to  be  due  and 
payable  by  the  judgments  of  courts  of  record.^ 


United  States. —  Respublica  v.  La- 
caze,  2  Dall.  (U.  S.)  iiS. 

England. — Ingledew  v.  Cripps,  2  Ld. 
Raym.  814;  Pordage  ^'.  Cole,  T.  Rajm. 
183;  Shepherd  v.  Hooker,  Andr.  156; 
Varlej  v.  Leigh,  2  Exch.  446;  Evans  v. 
Jones,  5  M.  &  W.  295. 

Alternative  Contracts. — As  in  the  case 
of  debt  on  simple  contract,  so,  also,  in 
debt  on  specialties,  an  alternative  stipu- 
lation that  the  cause  of  action  may  be 
payable  in  money  or  in  something  else 
than  legal  tender,  will  not,  upon  the 
breach  of  the  same,  render  it  nonpaya- 
ble  in  money  per  sc,  so  as  to  defeat  the 
action  o£  debt 

Alabama.  — .  Bradford  v.  Stewart, 
Minor  (Ala.)44. 

Arkansas. — Gregory  v.  Bewly,  5 
Ark.  318. 

South  Carolina. — Bollinger  r?.  Thurs- 
ton, 2  Mill  Const.  (S.  Car.)  447. 

Tennessee. — Young  v.  Hawkins,  4 
Yerg.  (Tenn.)  171;  Lawrence  tx, 
Dougherty,  5  Yerg.  (Tenn.)  435; 
Plummer  v.  Keaton,  9  Yerg.  (Tenn.) 
27;  Miller  v.  McClain,  10  Yerg. 
(Tenn.)  245 ;  Crockett  v.  Moore,  3 
Sneed  tTenn.)  145.  Compare  Gift  v. 
Hall,  i  Humph.  (Tenn.)  480. 

In  like  manner,  where  the  contract 
is  to  pay  a  fixed  sum  of  money  or  per- 
form some  other  act,  debt  lies  for  the 
sum  agreed  to  be  paid  on  a  failure  of 
performance.  Fox  River  Mfg.  Co.  v. 
Reeves,  6S  111.  403. 

Amount  to  be  Arbitrated. — Where 
the  cause  of  action  itself  does  not  fix 
the  amount  of  money,  but  by  agree- 
ment therein  leaves  the  same  to  be 
fixed  by  award,  debt  appropriately 
lies  when  the  sum  has  been  deter- 
mined. Barrett  v.  Twombly.  23  Me.  333. 

Covenants  in  Deeds. — Debt  also  lies 
for  the  breach  of  covenants  in  deeds  to 
pay  money.  Hooper  v.  Shepherd,  2 
Stra.  10S9.  See  also  article  Covenant, 
P-  342- 

Charter  Parties  will  support  an  action 
of  debt.  Shepherd  t;.  Hooker,  Andr.  156. 


Contracts  of  Insurance  are  also  suable 
in  debt.  Abe  Lincoln  Mut.  L.,  etc.,  Soc. 
V.  Miller,  23  111.  App.  341  ;  Franklin  F. 
Ins.  Co.  V.  Massey,  33  Pa.  St.  221; 
People's  Ins.  Co.  v.  Spencer,  53  Pa.  St. 
353 ;  Hefifron  v.  Kittanning  Ins.  Co., 
132  Pa.  St.  580. 

Sealed  Notes  and  Bills  will  support  an 
action  of  debt.  Goodrich  f.  Leland,  18 
Mich.  110;  Rankin  v.  Roler,  8  Gratt. 
(Va.)  63;  Keller  v.  McHuffman,  15  W. 
Va.  64;  Somerville  v.  Grim,  17  W.  Va. 
803. 

Improvement  Certificates  Issued  by 
Municipalities  will  likewise  support  the 
action  of  debt.  Winfield  7'.  Hudson 
City,  28  N.  J.  L.  255;  Knapp  v.  Hobo- 
ken,  38  N.  J.  L.  371. 

Specialties  Imperfect  through  Mistake. 
— Where,  through  mistake,  a  part  of  a 
specialty  was  left  out,  this  nevertheless 
being  supplied  by  parol  evidence,  debt 
was  held  to  lie  on  the  contract  as  an 
entirety.  Partridge  v.  Clarke,  4  Pa. 
St.  166. 

1.  See,  for  a  full  discussion  of  ac- 
tions upon  bonds,  the  article  Bonds, 
vol.  3,  p.  635. 

2.  Alabama. — Morrison  v.  Morrison, 
3  Stew.  (Ala.)  444. 

Contiecticut. — Drakesly  v.  Roots,  2 
Root  (Conn.)  13S. 

Illinois. — Greathouse  v.  Smith,  4  111. 
541  ;  St.  Louis,  etc.,  R.  Co.  v.  Miller,  43 
111.  199;  Young  V.  Cooper,  59  111.    121. 

Kentucky. — Blanchard  v.  Maysville, 
etc..  Turnpike  Co.,  i  Dana  (Ky.)  86. 

Massachusetts. — ^JefiVey  -'.  Blue- Hill 
Turnpike  Corp.,  10  Mass.  36S;  Rice  v. 
Barre  Turnpike  Corp.,  4  Pick.  (Mass.) 
130;  Russell  Mills  t'.  Plymouth  Coun- 
ty, 16  Gray  (Mass.)  347. 

New  Hatnpshire. — Bruce 
man,45N.  H.  37;  Stokes  v. 
45  N.  H.  274. 

Neiv  York.  —  James 
Johns.  (N.  Y.)  233. 

South    Carolina. — Foster 
man,  4  McCord   (S.   Car.)  291;  Parnell 
t'.  James,  6  Rich.  (S.  Car.)  370. 


Clout- 
.    Sanborn, 

Henry,   16 

Chap- 
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When  the  Action  Lies. 


DEBT. 


On  Judgments. 


Foreign  Judgments.  —  Judgments  rendered  in  a  state  other  than 
where  redress  is  sought  will,  in  the  latter  jurisdiction,  sustain  an 
action  of  debt.^ 

Invalid  Judgments  or  orders  Will  not  support  the  action  of  debt.* 


United  States. — Respublica  v.  Lacaze, 
2  Dall.  (U.  S.)  ii8. 

England. — Vintner  v.  Allen,  Carter 

212. 

In  Maine.  —  By  virtue  of  the  Stat. 
1874,  c.  235,  the  assignee  of  a  judg- 
ment for  debt  and  cost  may  maintain 
an  action  thereon  in  his  own  name. 
Wood  z'.  Decoster,  66  Me.  542. 

DefinitenesB  Essential. — It  is  as  essen- 
tial that  the  judgment  upon  which 
debt  is  brought  should  fix  as  due  a 
definite  sum  of  money,  as  when  debt  is 
brought  on  any  other  contract.  Thus, 
where  an  award  to  the  plaintiff  for 
laying  out  a  town  way  across  his  land 
was  in  this  form  :  "James  H.  Knowles 
$48.00,  $32.09,"  it  was  held  that  debt 
would  not  lie,  because  the  amount  was 
indefinite.  Knowles  v.  Eastham,  11 
Cush.  (Mass.)  429. 

Contractual  Quality. — "At  common 
law  it  is  necessaril3'  implied  'that  every 
person  is  Ijound,  and  has  actually 
agreed,  to  pay  such  particular  sums  of 
money  as  are  charged  on  him  by  the 
sentence,  or  assessed  by  the  interpre- 
tation of  law.  Whatever,  therefore, 
the  laws  order  any  one  to  pay,  that 
instanth'  becomes  a  debt,  which  he 
hath  beforehand  contracted  to  dis- 
charge." Denison  v.  Williams,  4  Conn. 
402.  Of  like  effect,  see  Hodsden  v.  Har- 
ridge,  2  Saund.  66;  Williams  v.  Jones, 
13  M.  &  W.  628;  Bissell  v.  Briggs,  9 
Mass.  462 ;  Wood  v.  Decoster,  66 
Me.  542. 

Compare  the  most  interesting  but 
rather  remarkable  case  (Lord  Mans- 
field presiding)  of  Walker  v.  Witter, 
Doug.  I,  where  debt  was  brought  in 
the  Court  of  Queen's  Bench  in  England, 
upon  a  judgment  recovered  in  a  court 
in  Jamaica,  in  which  it  was  held  that 
debt  would  lie,  not  because  such  judg- 
ment was  a  specialty  and  so  entitled  to 
the  utmost  faith,  but  because  the  same 
was  a  simple  contract  debt,  and  inas- 
much as  iiidebitatus  assumfsit  would 
lie,  debt  was  also  appropriate  because 
these  remedies  were  concurrent. 

Debt  on  Judgments  is  Not  Favored. — 
Owing  to  the  vexatious  tendency  of 
suits  on  personal  judgments,  when  exe- 
cution in  some  form  furnishes  the  legiti- 
mate  means  of  enforcement,  and    be- 


cause debt  brought  thereon  imposes 
the  costs  of  two  actions  in  place  of  one 
upon  the  defendant,  it  seems  that  courts 
are  disposed  to  discourage  the  action 
by  subjecting  it  to  rigorous  strictness. 
Denison  v.  Williams,  4  Conn.  402. 
Compare  Whiting  v.  Johnson,  5  Dana 
(Ky.)  390. 

1.  See  U.  S.  Constitution,  art.  iv.,  § 
I,  "  Faith  and  credit  clause." 

Alabama. — Green  v.  Foley,  2  Stew. 
&  P.  (Ala.)  441;  Carter  v.  Crews,  2 
Port.  (Ala.)  81. 

Connecticut. — Kibbe  v.  Kibbe,  Kirby 
(Conn.)  119. 

Illinois. — Warren  v.   McCarthy,    2C 

111.95. 

Indiana. — Cole  v.  Driskell,  i  Blackf. 
(Ind.)  16;  Hoagland  v.  Rogers,  3 
Blackf.  (Ind.)  501. 

Kctttucky. — Garland  v.  Tucker,  i 
Bibb  (Ky.)  361;  Williams  v.  Preston, 
3  J.  J.  Marsh.  (Ky.)  600;  Whiting  v. 
Johnson,  5  Dana  (Ky.)  390. 

Maine. — McKim  v.  Odom,  12  Me.  94. 

Massachusetts. — Bissell  v.  Briggs,  9 
Mass.  462. 

New  Tork. — Hitchcock  v.  Aicken,  i 
Cai.  (N.  Y.)  460;  Post  v.  Neafie,  3  Cai. 
(N.  Y.)  22;  Andrews  v.  Montgomery, 
19  Johns.  (N.  Y.)  162. 

North  Carolina.  —  Pennington  v. 
Hayes,  2  Hayw.  (N.  Car.)  502. 

Ohio. — Moore  v.  Adie,  iS  Ohio  430. 

Pennsylvania. — Evans  v.  Tatem,  9 
S,  &  R.  (Pa.)  252. 

South  Carolina. — Clark  v.  Parsons, 
Rice  (S.  Car.)  16;  Lawrence  v.  Gault- 
ney,  Cheves  (S.  Car.)  7. 

Tennessee. — Hunt  v.  Lyle,  6  Yerg. 
(Tenn.)  412. 

United  States. — Armstrong  v.  Car- 
son, 2  Dall.  (U.  S.)  302;  Pennington  v. 
Gibson,  16  How.  (U.  S.)  65. 

England. — Walker  v.  Witter,  Doug. 
I ;  Henley  v.  Soper.  8  B.  &  C.  16,  15  E. 
C.  L.  147. 

Foreign  Judgments  Valid  where  Ren- 
dered, but  informal  by  the  lex  fori,  will 
support  the  action.  Hunt  v.  Mayfield, 
2  Stew.  (Ala.)  124. 

2.  Hinson  v.  Wall,  20  Ala,  298;  Mc- 
Vicker  v.  Beedy,  31  Me.  314. 

Ratification  "of  Invalid  Orders. — 
While  invalid  orders  or  judgments  will 
not   ordinarily    support    an    action  of 
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After  Appeal. — Debt  will  He  after  a  writ  of  error  to  reverse  the 
judgment  has  been  sued  out,  or  an  appeal  taken.* 

Decrees  in  Chancery. — As  to  whether  decrees  in  chancery  may  be 
enforced  by  means  of  an  action  of  debt,  the  decisions  are  con- 
flicting; for  a  full  review  of  the  authorities,  see  the  article 
Decrees. 

b.  Of  Courts  Not  of  Record. — It  seems  to  be  quite  well 
established,  both  in  England  and  America,  that  the  judgment 
which  will  .support  an  action  of  debt  need  not  have  been  pro- 
nounced by  a  court  of  record  ;  judgments  of  a  court  not  of  record 
stand  on  a  similar  footing  with  foreign  judgments.* 

c.  Awards. — Not  only  will  technical  judgments  properly  sup- 
port actions  of  debt,  but  resort  may  be  had  to  this  form  of  remedy 
to  enforce  awards  of  arbitrators  which  find  a  fixed  sum  to  be  due.* 


debt,  the  parties  interested  may,  by  rati- 
fication of  the  same,  become  liable 
therein.     Allen  ~o.  Raney,  19  Ala.  68. 

After  Execution  Defectively  Levied. — 
After  an  apparently  successful  levy  by 
execution,  but  not  in  reality  so,  debt 
will  appropriately  lie.  Fish  v.  Sawyer, 
II  Conn.  545;  Sterne  v.  Spalding,  Kir- 
by  (Conn.)  177;  Ware  v.  Pike,  12  Me. 
303 ;  Prescott  v.  Prescott,  65  Me.  478 ; 
Greene  v.  Hatch,  12  Mass.  195;  Gooch 
V.  Atkins,  14  Mass.  378;  Burnham  v. 
Coffin,  8  N.  H.  114.  See  also  Piscata- 
quis County  V.  Kingsbury,  73  Me.  326. 
But  see  Green  v.  Bailed',  3  N.  H.  33, 
and  contra,  Perfy  v.  Perry,  2  Gray 
(Mass.)  326;  Dennis  f.  Arnold,  12 
Met.  (Mass.)  449. 

After  Execution  Partially  Levied. — 
Underbill  v.  Devereux,  2  Saund.  68  b; 
Glascock  t'.  Morgan,  i  Lev. 92.  Compare 
Littlefield  v.  Greenfield,  69  Me.  86; 
Parnell  v.  James,  6  Rich.  (S.  Car.)  370. 

1.  Adams  v.  Tomlinson,  T.  Raym. 
100;  Draper  v.  Bridwell,  i  Mod.  121; 
Anonymous,  7  Mod.  62:  Anonymous, 
II  Mod.  78;  Dighton  v.  Granvil,  4 
Mod.  247;  Hart  v.  Little,  Smith  (N. 
H.)  52;  Newcomb  v.  Drummond,  4 
Leigh  (Va.)  57.  See  also  Gough  v, 
Crear.  11  Mod.  283;  Newton  v.  Tym- 
mer,  Say.  44. 

After  Appeal  and  Beaf&rmance.  — 
Where,  on  a  judgment  affirmed  on  ap- 
peal and  reentered  as  affirmed  in  the 
lower  and  original  court,  debt  was 
brought,  the  action  was  held  appropri- 
ate. Snoddy  f.  Maupin,  7  T.  B.  Mon. 
(Ky.)  51. 

2.  Alabama.  —  Green  v.  Foley,  2 
Stew.  &  P.  (Ala.)  441. 

Connecticut. — Denison  v.  Williams, 
4  Conn.  402. 


Indiana. — Cole  v.  Driskell,  i  Blackf. 
(Ind.)  17. 

Maine. — McKim  v.  Odom,  12  Me.  94. 
Compare  Lacaze  v.  State,  Add.  (Pa.) 
59;  Lee  -'.Giles,  i  Bailey  (S. Car.)  449. 
And  see  contra,  Berkeley  v.  Elderkin, 
I  El.  &  Bl.  S05,  72  E.  C.  L.  805; 
Austin  V.  Mills,  9  Exch.  288;  Hall  v. 
Wombell,  i  Mod.  7. 

England. — Williams  v.  Jones,  13  M. 
&  W;628. 

Judgments  of  Surrogate  Courts. — Du- 
bois V.  Dubois,  6  Cow.  (N.  Y.)  494. 

Judgments  of  Probate  or  Orphans' 
Courts. — Storer  v.  Storer,  6  Mass.  390; 
Woods  V.  Pettis,  4  Vt.  556  (but  in 
Vermont  probate  courts  are  expressly 
made  courts  of  record) ;  held  doubtful 
in  Dickinson   t'.    Brick,  3  N.  J.  L.  268. 

Judgments  of  Justices  of  the  Peace. 
— Jeeter  t^  Durham,  6  J.  J.  Marsh. 
(Ky.)  22S;  McDonald  v.  Butler,  3 
Mich.  55S;  Mahurin  v.  Bickford,  8  N. 
H.  54;  Tindall  v.  Carson,  16  N.  J.  L. 
94;  James  v.  Henry,  16  Johns.  (N.  Y.) 
233,  holding  that  debt  would  lie  on 
a  justice's  judgment  because  it  is  equiv- 
alent to  a  specialty ;  Clark  v.  Par- 
sons, Rice  (S.  Car.)  16;  Lawrence  t/. 
Gaultney,  Cheves  (S.  Car.)  7.  Contra, 
semble,  Lee  t;.  Giles,  i  Bailey  (S.  Car.) 

449- 

Renewal  of  Judgment.  —  Debt  lies 
concurrently  with  scire  facias  to  keep  a 
judgment  alive.  Fish  v.  Sawyer,  11 
Conn.  545;  Ware  v.  Pike.  12  Me.  303; 
Piscataquis  County  v.  Kingsbury.  73 
Me.  326;  Greene  v.  Hatch,  12  Mass. 
195;  Gooch  V.  Atkins,  14  Mass.  378. 
But  compare  Perry  v.  Perry,  2  Gray 
(Mass.)  326. 

3.  Kentucky. — Shockej'  v.  Glasford,  6 
Dana  (Ky.)  9. 
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4.  On  Statutes — a.  PENALTIES. — It  is  well  established  that  the 
action  of  debt  will  lie  for  the  recovery  of  ascertained  statutory 
penalties,*  not  alone  in  those  instances  where  this  method  of  relief 
is  designated,  as  it  is,  or  has  been,  to  a  great  extent,  by  express 
legislative  provision;^  but  also  especially  where  the  statute  is 
silent  as  to  the  specific  character  of  the  remedy  which  is  appro- 
priate.^ 


Maine. — Barrett  v.  Twombly,  23  Me. 

333- 

Pennsylvania. — Partridge  v.  Clarke, 
4  Pa.  St.  166. 

Vcrmotit. — Shelburn  v.  Eldridge,  10 
Vt.  123  ;   Morse  v,  Stoddard,  28  Vt.  445. 

Efigland.  —  Hodsden  v.  Harridge, 
2  Saund.  66.  ♦ 

Awaxd  need  Not  be  Supplemented  by 
Action  of  Court  to  render  it  a  proper 
foundation  for  an  action  of  debt.  Day 
V.  Hooper,  51  Me.  178.  But  see  Brad- 
bury t^.  Cumberland  County,  52  Me.  27. 

1.  See  also  article  Penalties  and 
Penal  Actions. 

Connecticut. — Drakesly  v.  Roots,  2 
Root  (Conn.)  138. 

Illinois. — Whiteside  v.  Divers,  5  111. 

336- 

Neiv  Jersey. — Cato  v.  Gill,  1    N.  J. 

L.   13;   Crane  v.  ,   i    N.J.  L.  64; 

Dallas  V.  Hendry,  3  N.  J.  L.  527. 

Virginia. — Sims  v.  Alderson,  8  Leigh 
(Va.)  479.  Compare  Lewis  v.  Foster,  i 
N.  H.61  ;  U.  S.  v.  Mundel,6  Call  (Va.) 

245- 

United  States. — U.  S.  v.  Ebner,  4 
Biss.  (U.  S.)  117;  Chaffee  v.  U.  S.,  18 
Wall.  (U.  S.)  516. 

England. — EwerT;.Jones,2  Salk.  415  ; 
Physicians  i>.  Salmon,  i  Ld.  Raym. 
680;  Cutlers  Co.  v.  Hunsley,  Comb. 
224. 

Character  of  Action— Civil  Rather  than 
Criminal. — The  action  of  debt  to  re- 
cover a  penalty  imposed  by  statute 
partakes  rather  of  a  civil  than  of  a 
criminal  character.  Atcheson  v.  Ev- 
eritt,  Cowp.  382  ;  Webster  v.  People, 
14  111.  365;  Jacksonville  v.  Block,  36 
111.  507;  Chicago  V.  Enright,  27  111. 
App.  559;  Ordway  v.  Central  Nat. 
Bank,  47  Md.  217;  Lebanon  v.  Olcott, 
I  N.  H.  339;  Hitchcock  v.  Munger,  15 
N.  H.  97;  Garmanr;.  Gamble,  10  Watts 
(Pa.)  382;  Jacob  v.  U.  S.,  i  Brock.  (U. 
S.)  520;  Stockwell  V.  U.  S.,  13  Wall. 
(U.  S.)  531.  Compare  Hade  v.  McVay, 
31  Ohio  St.  231. 

In  Form  ex  Contractu,  Really  ex 
Delicto. — 'The  action  of  debt  lies  for  a 
statutory    penalty,    because     the    sum 


demanded  is  certain,  but  though  in  form 
ex  contractu  it  is  founded  in  fact  on 
a  tort."  Chaffee  v.  U.  S.,  18  Wall.  ( U.  S.) 
516.  See  also  article  Penalties  and 
Penal  Actions. 

Penal  Remedies  Strictly  Pursued. — 
Before  a  party  can  recover  in  debt  a 
penalty  imposed  by  statute,  he  is  held 
strictly  to  establish  the  fact  that  he  is 
manifestly  within  its  provisions.  Gush- 
ing V.  Dill,  3  111.  460;  Edwards  v. 
Hill,  II  111.  22;  Whitecraft  v.  Van- 
derver,  12  111.  235  ;  Ciishman  v.  Oliver, 
81  111.  444;  EUis  V.  Whitlock,  10  Mo. 
781.  Compare  Fowler  xk  Tuttle,  24  N. 
H.  9.  See  also  article  Penalties  and 
Penal  Actions. 

Liberally  Construed  to  Aid  Jurisdic- 
tion.— But  courts  are  always  jealous  to 
maintain  their  jurisdiction,  hence  penal 
statutes,  when  sued  on  in  debt,  af  e  liber- 
ally construed  to  aid  jurisdiction.  Ord- 
way V.  Central  Nat.  Bank,  47  Md.  317. 
See  also  Perry  v.  Perry,  2  Gray 
(Mass.)  326. 

2.  Alabama.  —  Lewis  v.  Stein,  16 
Ala.  214. 

Illinois.  —  Israel  v.  Jacksonville,  2 
111.  290;  Carle  T'.  People,  12  111.  285; 
Whitecraft  t".  Vanderver,  12  111.  235; 
Watkins  v.  Gale,  13  111.  152. 

Maryland. — Ordway  v.  Central  Nat. 
Bank,  47  Md.  217. 

Missouri. — Ellis  t'.  Whitlock,  10  Mo, 
781. 

Neiv  Hampshire.  —  Leighton  v. 
Walker,  9  N.  H.  59;  Orne  v.  Roberts, 
!;i  N.  H.  no. 

Ohio. — Hade  v.  McVay,  31  Ohio  St. 
231. 

Pennsylvania .^—GdiXTCV2iVi  v.  Gamble, 
10  Watts  (Pa.)  382. 

United  States.  —  The  Nashville,  4 
Biss.  (U.  S.)  188. 

See  also  Plymouth  First  Nat.  Bank 
V.  Price,  33   Md.  487. 

3.  Alabama. —  Pettigrew  v.  Petti- 
grew,  I  Stew.  (Ala.)  580;  Blackburn  v. 
Baker,  7  Port.  (Ala!)  284;  Spence  t". 
Thompson,  11  Ala.  746;  Strange  v. 
Powell,  15  Ala.  452  ;  Rogers  v.  Brooks, 
99  Ala-  31 
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b.  Taxes. — Although  distress  is  the  method  ordinarily  desig- 
nated, and,  when  not  so  designated,  especially  appropriate  for  the 
recovery  of  unpaid  taxes,  it  is  nevertheless  not  an  exclusive 
remedy,  and  the  action  of  debt  will  also  lie.^  (See  also  article 
Taxes.) 

California. — State  v.  Poulterer,  i6 
Cal.  514. 

Illijiois. — Rjan   v.  Gallatin  County, 

14  111.  78;  Dunlap  V.  Gallatin  Countj, 

15  111.  7;  Vaughan  v.  Thompson,  15 
111.  39;  St.  Louis,  etc.,  R.  Co.  v.  Miller, 
43  111.  199;  Geneva  v.  Cole,  61  III.  397; 
Chicago  V.  Enright,  27  111.  App.  559. 

Kentucky. — Blanchard  v.  Maysville, 
etc.,  Turnpike  Co.,  i  Dana  (Ky.)  86; 
Portland  Dry  Dock,  etc.,  Co.  v.  Port- 
land, 12  B.  Mon.  (Ky.)  77. 

Maryland. — Ordway  v.  Central  Nat. 
Bank,  47  Md.-  217. 

Ma.tsachusetts. —  Bigelow  v.  Cam- 
bridge, etc.,  Turnpike  Corp.,  7  Mass, 
202;  Jeffrey  v.  Blue-Hill  Turnpike 
Corp.,  10  Mass.  368. 

JVe-M  Ha}npshire.-r-J^e:hainox\  v,  Ol- 
cott,  I  N.  H.  339;  Wason  v.  Underbill, 
2  N.  H.  505  ;  Morrison  v.  Bedell,  22  N. 
H.  234. 

Ne-M  Jersey.  —  Cowenboven  v. 
Middlesex  County,  44  N.  J.  L.  232. 

Pennsylx'ania.  —  McKeesport  v, 
Harrison,  27  Pittsb.  L.  J.  (Pa.)  57. 

Tennessee. — Kelly  v.  Davis,  i  Head 
(Tenn.)  71. 

Virginia.  —  Sims  v.  Alderson,  8 
Leigh  (Va.)  479. 

United  States. — ^Jacob  v.  U.  S.,  i 
Brock.  (U.  S.)  520;  U.  S.  v.  Willetts,  5 
Ben.  (U.  S.)  220;  U.  S.  v.  Bougber,  6 
McLean  (U.  S.)  277. 

See  contra,  senible,  U.  S.  v.  Morin, 
4  Biss.  (U.  S.)  93;  Mount  f.  Hunter, 
58  III.  246. 

In  Massachusetts. — It  was  early  ex- 
pressly provided  by  statute  (Stat.  1793. 
c.  43)  that  debt  shall  be  the  form  of 
action  by  which  to  recover  all  penalties 
and  forfeitures,  where  no  form  of  action 
is  designated  by  the  act  creating  the 
penalty.  Reed  v.  Davis,  8  Pick.  (Mass.) 

514- 

The  Word  "Damages"  In  Statutes.— 

Although  a  statute  calls  the  penalty 
"  damages,"  if  it  fixes  the  exact  amount 
it  is  held  that  debt  is  appropriate. 
Spence  v.  Thompson,  11  Ala.  746.  Of 
similar  import,  see  Blanchard  v.  Maj-s- 
ville,  etc.,  Turnpike  Co.,  i  Dana  (Ky.) 
86;  Bigelow  r.  Cambridge,  etc..  Turn- 
pike Corp.,  7  Mass.  202;  Lebanon  v. 
Olcott,  I  N.    H.  339;    Smart   v.    Ports- 


mouth, etc.,  R.  Co.,  20  N.  H.  233.  See 
also  Thompson  v.  Burdsall,  4  N.  J. 
L.    193. 

Statutory  Damages  Computable  toy 
Verdict  are  recoverable  in  an  action 
of  debt.  Jeffrey  v.  Blue- Hill  Turn- 
pike Corp.,  10  Mass.  368  ;  Reed  v.  Davis, 
8  Pick.  (Mass.)  516;  Ellis  v.  Whitlock, 
10  Mo.  781  ;  Orne  v.  Roberts,  51  N. 
H.  no,  but  in  this  case  the  statute 
itself  expressly  ♦provided  that  debt 
would  lie  tor  the  damages  awarded ; 
Dowd  V.  Seawell,  3  Dev.  (N.  Car.)  185; 
Rockwell  V.  State,  11  Ohio  130.  Com- 
pare Stockwell  V.  U.  S.,  13  Wall.  (U. 
S.)  1531.  But  see  U.  S.  v.  Morin,  4  Biss. 
(U."S.)93;  U.  S.  t-.  Ebner,  4  Biss.  (U. 
S.)  117. 

The  Word  ''  Fine  "  in  Statutes.  —  The 
word  "fine  "  is  to  be  construed  in  its 
inartificial  sense,  when  used  in  statutes 
with  reference  to  penalties,  and  so  as 
not  to  prevent  the  right  to  sue  in  debt 
for  the  recovery  thereof  Kelly  v. 
Davis,  I  Head  (Tenn.)  71.  But  see  U. 
S.  V.  Morin,  4  Biss.  ( U.  S.)  93 ;  State  v. 
Marshall,  64  N.  H.  549. 

Penalties  in  Charters. — Where  a  pri- 
vate charter  of  a  company  conferred 
upon  it  the  right  to  levy  and  collect 
tolls,  debt  was  sustained  as  the  method 
for  their  recovery.  Kellogg  r.  Union 
Co.,  12  Conn.  7.  Of  like  effect.  New 
Haven  v.  Fair  Haven,  etc.,  R.  Co.,  38 
Conn.  422;  Simonson  v.  Spencer,  15 
Wend.  (N,  Y.)  548. 

Penalties  for  Infringement  of  Corpora- 
tion By-laws  and  Ordinances.  —  Debt 
will  lie  for  the  recovery  of  penalties 
imposed  for  the  violation  of  the  by- 
laws and  ordinances  of  corporations. 
London  -'.  Goree,  i  Vent.  .298;  Bar- 
ber, etc.,  Co.  V.  Pelson,  2  Lev.  252 ; 
Grafton's  Case,  1  Mod.  10;  London  v. 
Vanacre,  12  Mod.  270;  Hopkins  v. 
Swansea,  4  M.  &  W.  621  (see  post., 
same  case  on  appeal  cofitra) ;  Israel  v. 
Jacksonville,  2  111.  290;  Jacksonville  v. 
Block,  36  111.  507 ;  Chicago  r.  Enright, 
27  111.  App.  559;  Childress  v.  Nashville, 
3  Sneed  (Tenn.)  347.  Contra,  scmhle, 
Swansea  v.  Hopkins,  8  M.  &  W.  901. 

1.  Ryan  v.  Gallatin  County,  14  TIL 
78:  Dunlap  V.  Gallatin  County,  15  111. 
7;  Geneva  v.  Cole,  61  111.  397. 
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Duties. — An  information  in  debt  is  an  appropriate  remedy  by 
which  to  enforce  the  payment  of  duties  imposed  by  statutes  of 
the  United  States.* 

c.  Qui  Tam  Actions. — When,  by  provision  of  statute,  the  pen- 
alty given  for  its  infringement  does  not  wholly  go  to  the  party 
aggrieved,  but  is  payable  partly  to  the  informer  and  partly  to  the 
public  funds,  the  suit  to  recover  the  same  is  known  as  an  action 
qui  tam,  and  partakes  to  a  certain  extent  of  a  public  and  penal 
character.*  • 

5.  On  Legacies. — Where  a  money  legacy  has  been  left  one,  it  has 
been  held  that  he  may  sue  for  and  recover  the  same  in  an  action 
of  debt.3 

6.  Escape. — The  action  of  debt  is  an  appropriate  remedy  to  hold 
an  officer  liable  for  permitting  the  escape  of  one  arrested  on  civil 
process.  For  a  treatment  of  this  branch  of  the  subject,  see  the 
article  ESCAPE. 

III.  When  the  Action  does  Not  Lie — 1.  In  General. — It  is,  of 
course,  but  the  antithesis  of  the  rule  already  laid  down  as  to  when 
debt  is  the  appropriate  remedy,  to  say  that  the  action  will  never 
lie  for  the  recovery  of  uncertain  sums,*  or  for  redress  in  any  other 


In  commenting  upon  a  case  of  debt 
brought  to  recover  taxes  payable,  ac- 
cording to  a  certain  statute,  by  the 
appelhint  (defendant  below)  to  the  ap- 
pellee, the  court,  in  Portland  Dry  Dock, 
etc.,  Co.  V.  Portland,  12  B.  Mon.  (Ky.) 
77,  said:  "It  is  objected  that  the  ac- 
tion of  debt  cannot  be  maintained  for 
the  demand  disclosed  in  the  declaration. 
*  *  *  But  as  the  sum  is  certain  and 
due  by  statute,  and  as  debt  is  the  ordi- 
nary remedy  upon  statutes,  we  do  not 
perceive  why,  if  the  defendants  are  cer- 
tainly bound  to  pay  the  tax  to  the 
plaintiffs,  the  action  of  debt  may  not  be 
maintained,  even  if  they  might  resort 
to  a  more  summary  mode  of  coercion." 
Bulfinch  v.  Benner,  64  Me.  404.  But 
compare  People  v.  Davis,  H2  111.  272. 
See  also  Underbill  v.  Ellicombe, 
M'Clel.  &  Y.  450. 

CoUateral  Matterg  Not  Examinable. — 
In  an  action  of  debt  by  an  incorporated 
town  to  recover  a  tax,  the  legal  exist- 
ence of  the  corporation  cannot  be  tested. 
Geneva  v.  Cole,  61  111.  397. 

1.  U.  S.  V.  Lyman,  i  Mason  (U.  S.) 
483  ;  Stockwell  v.  U.  S.,  13  Wall.  (U.  S.) 
531  ;  Chaffee  v.  U.  S.,  18  Wall.  (U.  S.) 
516.  Compare  Goody  v.  Penny,  9  M.  & 
W.  687.     See  also  article  Taxes. 

2.  See  article  Penalties  and 
Penal  Actions. 

3.  Alabama. —  Pettigrew  v.  Petti- 
grew,  I  Stew.  (Ala.)  580. 


Ne-w  Hampshire.  —  Patterson  v. 
Carnes,  cited  in  Smith  (N.  H.)  124; 
Wilson  V.  Towle,  19  N.  H.  244;  San- 
born V.  Sanborn,  cited  in  19  N.  H. 
246;    Felton  V.   Sawyer,  41   N.  H.  202. 

Pennsylvania. — Headley  v.  Renner, 
129  Pa.  St.  542 ;  Etter  v.  Greenawalt, 
98  Pa.  St.  422. 

Efig-land. — Ewer  v.  Jones,  2  Salk. 
415  ;  Anonymous,  6  Mod.  27. 

See  also  Massey  v.  Leaming,  4  Dall. 
(U.  S.)  123;  and  see  the  article  Lega- 
cies and  Devises. 

4.  Damage!  Only  Ascertainable  by 
Proof  will  not  support  debt. 

Illinois. — Hoy  v.  Hoy,  44  111.  469; 
Fox  River  Mfg.  Co.  v.  Reeves,  68  IIU 
403.       . 

Indiana. — Cassady  v.  Laughlin,  3 
Blackf.  (Ind.)  134. 

Kentucky. — Thayer  v.  Campbell,  2 
Bibb  (Ky.)  472;  January  v.  Henry,  2  T. 
B.  Mon.  (Ky.)  58. 

Missouri. — Little  v.  Mercer,  9  Mo. 
218. 

Nerv  Hampshire. — Lovell  v.  Bellows, 
7  N.  H.  375;  Conant  v.  Dewey,  21  N. 

H.  353. 

New  Jersey. — Morgan  v.  Gutten- 
berg,  40  N.  J.  L.  394;  Sajres  v.  Spring- 
field, 8  N.  J.  L.  166. 

Ne-w  fork. — Long  v.  Long,  i  Hill 
(N.  Y.)  597- 

Pennsylvania.  —  Weiss  v.  Mauch 
Chunk  Iron  Co.,  58  Pa.  St.  295. 
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values  than  those  which  are  computable  in  money.* 

No  Contractual  Obligation. — Nor  will  the  action  lie  in  those  numerous 


Virginia. — Byrd  v.  Cocke,  i  Wash. 
(Va.)  232. 

England. — Young  v.  Ashburnham,  3 
Leon.  i6i. 

Collateral  or  Conditional  Contracts, 
such  as  contracts  of  guaranty,  will  not, 
as  a  rule,  support  an  action  of  debt. 
I  Chitty  on  PIdgs.  (i6th  Am.  ed.)  115, 
127. 

Maine. — Reid  v.  Blaney,  2  Me.  128. 

Netv  Hampshire. — Lovell  v.  Bellows, 
7  N.  H.  375. 

Ne-v  Jersey. — Flanagan  v.  Camden 
Mut.  Ins.  Co.,  25  N.  J.  L.  506;  Greg- 
ory V.  Thomson,  31  y.  J.  L.  166. 

North  Carolina. — Clayton  v.  Blake, 
4  Ired.  (N.  Car.)  497. 

Tennessee. — Tappan  v.  Campbell,  9 
Yerg.  (Tenn.)  436;  Friersont\  Reeves, 
7  Humph.  (Tenn.)  359;  State  Bank  v. 
Cowan,  II  Humph.  (Tenn.)  126. 

E?igland. — Randall  v.  Rigb_v,  4  M. 
&  W.  130;  Harrison  v.  Matthews,  10 
•M.  &  W.  768;  Farley  v.  Briant,  3  Ad. 
&  El.  839,  30  E.  C.  L.  239. 

In  the  exhaustively  considered  case 
of  Lacaze  v.  State,  Add.  (Pa.)  59,  the 
court  said:  "Upon  this  subject  I  take 
the  rule  to  be,  that  wherever  the  de- 
fendant, by  the  express  terms  of  the 
contract,  is  only  a  guarantee  on  be- 
half of  another,  there  del^t  will  not  lie 
against  him,  being  only  collaterally 
bound."  Compare  Addison  v.  Gibson, 
10  Q^  B.  106,  59  L.  C.  L.  X06,  an  action 
of  covenant  on  a  collateral  contract, 
where  it  was  held  that  covenant  was 
the  proper  remedy.  And  see  Bullard  v. 
Bell,  I  Mason  (U.  S.)  243. 

Decreee  Awarding  Alimony. —  As  de- 
crees awarding  alimony  are,  in  their 
nature,  distinct  and  temporary,  and  are 
liable  to  be  diminished  or  dissolved,  it 
was  held  that  such  a  decree  could  not 
be  regarded  as  an  absolute  one  for  the 
payment  of  a  sum  certain,  and  hence 
that  debt  would  not  lie  to  enforce  it. 
Barber  v.  Barber,  i  Chand.  (Wis.)  280; 
Allen  V.  Allen,  100  Mass.  373.  See  also 
articles  Alimony,  vol.  i,  p.  434,  and 
Decrees,  post,  p.  — . 

In  Missouri  it  was  held  that  debt 
could' not  be  maintained  upon  any  in- 
strument in  writing  if  an  averment  was 
necessary  to  show  the  right  of  action. 
Curie  V.  McNutt,  6  Mo.  491;;  Curie 
V.  Pettus,  6  Mo.  497 ;  Middleton  v. 
Atkins,  7  Mo.  184. 


1.  Alabama. — Nesbitt  v.  Ware,  30 
Ala.  68. 

Arkansas. — ^Jeffery  v.  Underwood,  i 
Ark.  108 ;  Dillard  v.  Evans,  4  Ark.  175  ; 
Hudspeth  v.  Gray,  5  Ark.  157. 

Illitiois. — Mix  V.  Nettleton,  ^9  111. 
245;  Haynes  v.  Lucas,  50  111.  436. 

Indiana. — Cassady  v.  Laughlin,  3 
Blackf.  (Ind.)  134. 

Kentucky. — Watson  v.  M'Nairy.  i 
Bibb  (Ky.")  356;  Mattox  v.  Craig,  2 
Bibb  (Ky.)  584;  Bruner  v.  Kelsoe,  i 
Bibb  (Ky.)  487;  Irvin  v.  Winn,  cited  in 
I  Bibb  (Ky.)  360,  note;  January  v. 
Henry,  2  T.  B.  Mon.  (Ky.)  58;  January 
V.  Henry,  3  T.  B.  Mon.  (Ky.)  8;  Noe 
V.  Preston,  5  J.  J.  Marsh. "(Ky.)  57; 
Brown  v.  Durbin,  5  J.  J.  Marsh.  (Ky.) 
170. 

Maine. — Mitchell  v.  McNabb,  58 
Me.  506. 

Missouri. — Snell  x'.  Kirby,  3  Mo.  31; 
Curie  V.  Pettus,  6  Mo.  497;  Knighton 
V.  Tufli,  12  Mo.  531. 

Ncvj  Jersey. — Sayres  v.  Spring- 
field, 8  N.  J.  L.  166. 

Tennessee. — Thompson  v.  French, 
10  Ycrg.  (Tenn.)  452. 

Virginia. — Gibbon  v.  Jameson,  5 
Call  (Va.)  294. 

England. — Rastell  v.  Draper,  Yelv. 
81. 

Contra,  semblc,  Bloomfield  "•.  Han- 
cock, I  Ycrg.  (Tenn.)  loi;  and  see 
Prior  -J.  I>ucas,  3  Bibb  (Ky.)  96. 

Banknotes. —  Thus,  where  one  has 
contracted  under  seal  to  pay  a  certain 
sum  in  current  banknotes,  it  has  been 
held  that  debt  would'  not  lie,  as  such 
notes,  being  fluctuating  in  value,  could 
in  no  sense  be  considered  money. 

Alabama. —  Jackson  v.  Waddill,  i 
Stew.  (Ala.)  579;  Young  v.  Scott,  5 
Ala.  475. 

I7idiana. —  Wilson  v.  Hickson,  i 
Blackf.(Ind.)  230;  Osborne  z*.  Fulton, 
I  Blackf.  (Ind.)  233;  Harper  v.  Levy, 
1  Blackf.  (Ind.)  294. 

Kentucky. — Campbell  v.  Weister,  i 
Litt.  (Ky.)  30;  Brown  v.  Durbin,  5  J. 
J.  Marsh.  (Ky.)  170;  Mitchell  v.  War- 
ing' 4  J-  J-  Marsh.  (Ky.)  233. 

Neiv  jersey. — Scott  v.  Conover,  6 
N.  J.  L.  222. 

Tennessee. — Hicklin  v.  Tucker,  2 
Yerg.  (Tenn.)  44S ;  Deberrj'  v.  Dar- 
nell, 5  Yerg.  (Tenn.)  451  ;  Kirkpatrick 
V.    McCullough,    3     Humph.    (Tenn.) 
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and  varied  cases  where  there  is  no  contractual  obligation  ex- 
pressed, and  where,  owing  to  the  surrounding  circumstances,  no 
duty  or  contract  is  raised  by  implication  of  law.* 


171 ;  McDowell  v.  Keller,  4  Coldw. 
(Tenn.)  258,  where  the  question  was 
very  thoroughly  and  ably  discussed. 
Virginia. —  Beirne  v.  Durilap,  8 
Leigh  (Va.)  514. 

Eftglaftd. — Rastell  v.  Draper,  Yelv. 
81. 

See  also  Whiteman  v.  Childress,  6 
Humph.  (Tenn.)  303.  Principle  ques- 
tioned in  Gamble  v.  Hatton,  Peck 
(Tenn.)  130;  and  see  contra,  Searcy  v. 
Vance,  Mart.  &  Yerg.  (Tenn.)  225. 

1.  Illinois. — State  Hospital  v.  Hig- 
gins,  15  111.  185 ;  Larmon  v.  Carpenter, 
70  111.549- 

Pennsylvania. — Beach  v.  Morris,  12 
S.  &  R.  (Pa.)  16;  Mackey  v.  Robinson, 
12  Pa.  St.  170. 

Vermont.— T>uvT\\\  v.  Lawrence,  10 
Vt.  517;   Dimick  v.  Brooks,  21  Vt.  569. 

Virginia. — Ross  v.  Milne,  12  Leigh 
(Va.)  204. 

England. — Addison  v.  Preston,  10 
Eng.  L.  &  Eq.  489;  Jones  v.  Carmar- 
then, 8  M.  &  W.  605  ;  Farley  v.  Briant, 
3  Ad.  &  El.  839,  30  E.  C.  L.  239; 
Braithwaite  v.  Skinner,  5  M.  &  W. 
313,  3  Jur.  1054. 

Remote  Parties  In  Negotiable  Instru- 
ments.— As  to  the  action  of  debt  in 
such  cases,  see  article  Negotiable  In- 
struments. 

Unauthentic  Judgments.  —  A  mere 
memorandum  of  a  clerk,  stating  that  a 
jury  of  a  sister  state  had  assessed  the 
damages  at  such  and  such  a  sum,  with 
the  words  "then  judgment  for"  the  sum 
so  found,  is  not  a  sufficient  record 
upon  which  to  found  an  action  of 
debt.     Hinson   v.  Wall,  20  Ala.  298. 

Void  Judgments. — Wherever  a  court 
undertakes  to  pass  orders  directing  the 
payment  of  money,  for  the  passage  of 
which  orders  it  is  absolutely  without 
authority,  debt  cannot  lie  as  a  means 
of  enforcement.  Allen  t'.  Raney,  19 
Ala.  68;  McVicker  v.  Beedy,  31  Me. 
314;  Downer  f.  Shaw,  22  N.  H.  277; 
Bruce  v.  Cloutman,  45  N.  H.  37.  See 
also  Downer  v.  Djina,  22  Vt.  337. 

•  Void  Judgments  Ratified. — But  the 
parties  affected  may  so  ratify  and  adopt 
void  orders  of  courts  for  the  payment 
of  money  as  to  raise  by  implication  a 
contract  upon  which  debt  will  lie. 
Allen  T».  Raney,  19  Ala.  68. 

Judgment  Apparently  Satisfied. — Debt 

91 


will  not  lie  upon  a  judgment  which  ap- 
pears of  record  to  be  satisfied  by  a  levy 
of  execution  upon  real  estate  regular 
upon  its  face.  The  record  is  conclu- 
sive in  the  absence  of  evidence  to  the 
contrary.  Pratt  v.  Jones,  22  Vt. 
341- 

Judgments  Vacated  by  Appeal  cannot 
afterwards  be  sued  on  in  debt.  Atkins 
V.  Wyman,  45  Me.  399.  Compare 
Barker  v.  Wendell,  12  N.  IL  119. 

Judgment  of  Inferior  Court. — A  judg- 
ment recovered  in  a  county  court  in 
Englatid  will  not  support  an  action  of 
debt  in  a  superior  court.  Austin  v. 
Mills,  9  Exch.  2S8. 

Decrees  in  Rem. — Thus  foreclosure 
proceedings  in  equity  do  not  ordinarily 
act  in  personam,  but  rather  in  rem,  and 
consequently  debt  will  not  lie  on  such 
a  decree.  Burges  v.  Souther,  15  R.  I. 
202.  But  see  Whiting  v.  Johnson,  5 
Dana  (Kj.)  390. 

Taxes  in  Rem. — Taxes  which  are 
specifically  charged  upon  property, 
where  there  is  an  entire  absence  of 
any  personal  obligation  of  payment, 
cannot  be  recovered  in  an  action  of 
debt.        State    v.    Poulterer,    16    Cal. 

514- 
Another  Specific  Statutory  Remedy. — 

If  a  statute  specilically  declares  that 
a  certain  remedy  shall  be  pursued, 
this  will  negative  the  right  to  have 
debt,  where,  in  the  absence  of  such  pro- 
vision, the  action  might  have  lain. 
Underbill  v.  Ellicombe,  McClel.  &  Y. 
450;  Gedney  v.  Tewksbury,  3  Mass. 
307;  Smith  V.  Drew,  5  Mass.  514; 
Perry  v.  Perrj',  2  Gray  (Mass.)  326; 
Dennis  v.  Arnold,  12  Met.  (Mass.) 
449;  Shepard  v.  Parker,  cited  in  2  N. 
H.  363;  Green  v.  Bailey,  3  N.  H.  33; 
Camden  v.  Allen,  26  N.  J.  L.  39S, 
an  action  of  debt  for  the  recovery  of 
taxes.where  the  court  said:  "There is  no 
doubt  that,  but  for  the  principle  which 
the  defendant  in  this  case  invokes,  the 
action  of  debt  would  lie  for  the  recov- 
ery of  a  tax  legally  assessed ;  -but 
where  *  *  *  the  act  itself  prescribes 
the  specific  remedy  *  *  *  this  is  to  be 
taken  as  excluding  the  common-law 
remedy,"  /.  e.,  debt;  People  v.  Hazard, 
4  Hill  (N.  Y.)  207;  U.  S.  V.  Claflin,  97 
U.  S.  546.  Compare  State  v.  Mar- 
shall, 64  N.  H.  549;  Berkeley  z\  Elder- 
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2.  In  Book-debt. — As  the  gist  of  the  action  of  book-debt  consists 
in  the  right  to  charge  articles  delivered  at  the  time  of  delivery,  so, 
in  laying  down  the  rule  as  to  when  the  action  will  not  lie,  it  is  only 
necessary  to  state  the  above  proposition  conversely  by  saying  that 
this  remedy  is  never  available  when  the  said  right  is  absent. ^  Nor 
will  this  action,  any  more  than  that  of  debt,  lie  for  a  mere  claim 
for  damages  or  sums  uncertain,  whether  arising  in  contract  or 


kin,  I  El.  &  Bl.  805,  72  E.  C.  L.  S05; 
Austin  V.  Mills,  9  Excii.  288. 

Repeal  of  Statute  before  Judgment. — 
Where  a  statutory  penalty  was  properly 
recoverable  in  debt,  but  after  suit 
brought  and  before  final  adjudication 
the  statute  was  repealed,  it  was  held 
that  the  right  to  action  of  debt  ceased 
with  the  repeal  of  the  statute.  Lewis  v. 
Foster,  i  N.  H.61  ;  Leighton  r^.  Walker, 
9  N.  H.  59. 

Only  One  Penalty. — Where  several 
actions  in  debt  for  one  and  the  same 
penalty  are  commenced  at  the  same 
time,  they  will  be  quashed  on  motion. 
Clark  V.  Lisbon,  19  N.  H.  2S6. 

Unsettled  Partnership  Accounts. — 
There  being  no  implied  contract -on 
the  part  of  one  partner  to  pay  the  other 
partner  an  amount  claimed  as  due 
upon  an  unsettled  partnership  ac- 
count, debt  cannot  be  maintained 
thereupon.  Young  v.  Brick,  3  N.  J. 
L.  241. 

Defeasances  in  Contracts.  —  Where 
suit  was  brought  upon  a  chattel  mort- 
gage executed  for  the  purpose  of  secur- 
ing the  payment  of  a  certain  sum, 
with  the  proviso  that  the  instrument 
should  be  void  on  payment  made  at  a 
certain  day,  but  in  case  of  default 
authorizing  a  sale  of  the  mortgaged 
goods,  and  containing  no  express  cov- 
enant to  pay  the  money,  it  was  held 
there  was  no  contract  to  pay  money, 
and  debt  could  not  be  maintained. 
Culver  V.  Sisson,  3  N.  Y.  264.  Of 
like  efTect,  see  Larmon  v.  Carpenter,  70 
III.  549;  -Smith  V.  Stewart,  6  Blackf. 
(Ind.)  162;  Scott  V.  Fields,  7  Watts 
(Pa.)  360;  Fidelity  Ins.,  etc.,  Co.  v. 
Miller,  89  Pa.  St.  26 ;  Burges  v.  Souther, 
15  R.  I.  202.  See  also  Core's  Case,  i 
Dyer  20,  pi.  n8.  Contrast  Elder  v. 
Rouse,  15  Wend.  (N.  Y.)  218. 

Compare  same  principle  in  suits 
on  bonds.  Briscoe  v.  King,  Cro.  Jac. 
281 ;  Suffield  v.  Baskervil,  2  Mod.  36; 
Salisbury  v.  Phillips,  10  Johns.  (N.Y.) 
57;  Drummond  v.  Richards,  2  Munf. 
(Va.)  337. 


Gifts  of  Money. — Debt  will  not  lie  to 
recover  back  money  which  has  been 
expressly  transferred  by  way  of  gift. 
Parker  v.  Ricks,  8  Jones  (N.  Car.)  447. 
See  also  Rosst'.  Milne,  12  Leigh  (Va.) 
204. 

Rentals  without  Privity. — Privity  of 
contract  or  privity  of  estate  is  a  sine 
qua  non  in  contracts  for  rent  to  sus- 
tain an  action  of  debt.  Thursby  v. 
Plant,  I  Saund.  230  b,  see  note  (5)  at 
p.  240,  and  p.  241  b;  Dean  v.  Cover,  2 
Saund.  302,  303,  note  (5) ;  Overton  v. 
Sydal,  Cro.  Eliz.  555  ;  Leyd  v.  Lang- 
ford,  2  Mod.  174;  Ognel's  Case,  4 
Coke  48;  Marshall  T'.  Wylkinson,  2 
Dyer  247,  pi.  73 ;  Mackey  v.  Robinson, 
12  Pa.  St.  170.  See  also  Wright  v. 
Nutt,  I  T.  R.  388;  Tippin  v.  Grover, 
T.  Ravm.  iS;  Farlev  v.  Briant,  3  Ad. 
&  El.  839,  30  E.  C.  L.  239. 

In  England. — For  miscellaneous  in- 
stances in  which  debt  was  held  in 
former  times  in  England  as  inappro- 
priate, consult  3  Comyns's  Dig.  (ist 
Am.  ed.),  under  title  Debt. 

1.  Bradley  v.  Goodyear,  i  Day 
(Conn.)  104 ;  Terrill  v.  Bccchcr,  9 
Conn.  344 ;  Slasson  v.  Davis,  i  Aik. 
(Vt.)  73;  Nason  v.  Crocker,  ji  Vt. 
463.  See  also  Hall  v.  Eaton,  I3  Vt. 
510;  Shaw  V.  Shaw,  6  Vt.  69. 

For  Rent. — Book- debt  will  not  lie  for 
rent.  Beach  v.  Mills,  5  Conn.  493; 
Hitchcock  V.  Smith,  Brayt.  (Vt.)  39; 
Miller  v.  French,  i  Aik.  (Vt.)  99; 
Case  IK  Berry,  3  Vt.  332 ;  Nichols  r'. 
Packard,  16  Vt.  91 ;  Scott  v.  Lance,  21 
Vt.  507.  But  see  Gunnison  v.  Ban- 
croft, II  Vt.  490. 

Rent  Payable  in  Articles  or  Serv- 
ices.— But  a  contrary  rule  prevails 
where  mutual  dealings  between  the 
parties  disclose  the  fact  that  rent  was 
intended  to  be  adjusted  on  book,  as,  for 
instance.where  there  are  charges  made 
of  articles  or  services  on  one  side 
meant  to  apply  as  a  payment  of  rent 
charged  upon  the  other.  Case  v. 
Berry,  3  Vt.  332 ;  Gunnison  v.  Ban- 
croft, 1 1  Vt.  490. 
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tort;  1  nor  for  unlawful  contracts  or  services;*  nor  wherever  the 
contractual  idea  or  the  obligation  to  pay  is  wanting.* 

IV.  The  Pleadings— 1.  The  Writ.— It  is  quite  generally  held 
that  the  writ  in  the  action  of  debt  should  contain  a  sum  certain.* 

2.  The  Declaration — a.  In  General. — Owing  to  the  variety  of 
obligations  for  which  debt  is  the  appropriate  remedy,^  it  is  diffi- 
cult to  formulate  a  single  comprehensive  statement  of  the  essen- 
tials of  the  declaration  ;^  but  a  general  survey  and  examination  of 


1.  Green  v.  Pratt,  ii  Conn.  205;  Mil- 
ler t'.  French,  i  Aik.  (Vt.)Q9;  Wilkins 
V.  Stevens,  8  Vt.  214;  IJlanchard  v. 
Butterfield,  12  Vt.  451 ;  Peach  v.  Mills, 
14  Vt.  371 ;  Smith  v.  Smith,  14  Vt.  440 ; 
Tj'son  V.  Doe,  15  Vt.  571  ;  Pierce  v. 
Smith,  16  Vt.  166;  Bailev  v.  Bailey,  16 
Vt.  656;  McCrillis  v.  i3anks,  19  Vt. 
442  ;  Pratt  v.  Brjant,  20  Vt.  333  ;  Scott 
V.  Lance,  21  Vt.  507;  Hassam  v.  Ilas- 
sam,  22  Vt.  516;  Stearns  v.  Dilling- 
ham, 22  Vt.  624;  Chase  v.  Spencer,  27 
Vt.  412  ;  Bryant  v.  Cliflford,  27  Vt.  664; 
Glcason  r).  Vermont  Cent.  R.  Co.,  25 
Vt.  37;  Smalley  v.  Soragen,  30  Vt.  2; 
Hennessj  v.  Stewart,  31  Vt.  486;  Winn 
V.  Spraguc,  35  Vt.  243  ;  Drury  v.  Doug- 
las, 35  Vt.  474 ;  Myers  v.  Baptist  Soc, 
38  Vt.  614;  Kidder  v.  Sowles,  44  Vt. 
303;  Proctor  y.  Wiley,  55  Vt.  344. 
Compare  Myrick  v.  Slason,  19  Vt.  I3i. 

Neglect  of  OfBcial  Duty. — In  the  ab- 
sence of  express  agreement,  mere  neg- 
lect of  official  duty  cannot  be  redressed 
by  an  action  of  book-debt.  Gleason  v. 
Briggs,  28  Vt.  135. 

Waiver  of  Tort. — Where  parties  have 
expressly  agreed  to  waive  the  tort  and 
consider  the  matter  in  the  light  of  a  con- 
tract, then  by  analogy  from  the  action 
of  assumpsit  it  has  been  held  that  book- 
debt  would  lie.  Hassam  r'.  Hassam, 
22  Vt.  516;  Stearns  v.  Dillingham,  22 
Vt.  624;  Stow  V.  Black,  37  Vt.  25. 

Articles  of  Fluctuating  Value.^ — In  an 
early  case  in  Vermont  it  was  held  that 
debt  would  not  lie  for  a  domestic  spin- 
ning jenny  because  it  had  no  certain  or 
standard  price.  Ames  v.  Fisher,  Brayt. 
(Vt.)  39. 

2.  Mattocks  v.  Owen.  5  Vt.  42;  Allen 
V.  Thrall,  10  Vt.  255. 

3.  Scott  V.  Brighaim,  27  Vt.  561 ;  Glea- 
son V.  Vermont  Cent.  R.  Co.,  25  Vt. 
37 ;  Winn  v.  Sprague,  35  Vt.  243.  See 
also  Gay  v.  Rogers,    18  Vt.  342. 

Goods  Bought  on  Credit. — Thus  where 
the  action  was  brought  for  goods  pur- 
chased upon  a  year's  credit,  before  the 
time  of  credit  had  expired,  it  was  held 


that  no  aqtion  could  lie,  although  the 
case  was  referred  to  an  auditor,  and  at 
the  time  of  his  audit  the  credit  had 
elapsed.  Wetherell  v.  Evarts,  17  Vt. 
219.  Compare  Shepherd  v.  Beede,  24 
Vt.  40;  Eddy   V.  Staflford,    18   Vt.  235. 

Plaintiff  Also  One  of  Defendants. — 
Neither  book-debt  nor  any  action  at 
law  upon  common-law  principles  can 
be  maintained  when  one  of  the  plain- 
tiffs is  also  one  of  the  defendants  ;  re- 
dress must  be  had  in  equity.  Green 
V.  Chapman,  27  Vt.  236. 

Partnership  Accounts  cannot  be  ad- 
justed in  book-debt,  the  proper  remedy 
being  the  common-law  action  of  ac- 
count. Albee  v.  Fairbanks,  10  Vt. 
314;  Green  v.  Chapman,  27  Vt.  236; 
Duryea  v.  Whitcomb,  31  Vt.  391;; 
Hydcville  Co.  -■.  Barnes,  37  Vt.  588. 
Compare  Huxley  v.  Carman,  46  Vt.  4^)2. 

4.  McKenzie  t'.  Connor,  i  Stew.  (Ala) 
162;  Weld  V.  Harvard,  11  111.  573; 
Sterling  v.  Sinnickson,  5  N.  J.  L.  871; 
Emmons  X'.  Bailey,  i  Strobh.  (S.  Car.) 
422. 

Variance  between  Declaration  and 
Writ. — If  the  declaration  be  laid  for  a 
smaller  sum  than  the  amount  of  action 
averred  in  the  writ,  there  will  be  a  va- 
riance". Hadley  t'.  Styles,  10  Mod.  7; 
Austin  V.  Bruscoe,  Comb.  283;  Marsh 
V.  Cutler,  3  Mod.  41  ;  Holine  v.  Saun- 
ders, 2  Lev.  4 ;  Pemberton  v.  Shelton, 
Cro.  Jac.  498.  But  see  Cabell  t'. 
Vaughan,  1  Saund.  288,  note  («).  But 
it  is  no  cause  of  demurrer  that  it 
contains  a  smaller  sum  than  demand- 
ed in  the  declaration.  White  v.  Walker, 
I  T.  B.  Mon.  (Ky.)  34.  Contra,  Stafford 
V.  Beneath,  10  Mod.  69. 

5.  See  supra,  II.  When  the  Action 
Lies. 

6.  Should  Follow  Writ. — No  rule  of 
pleading  is  better  settled  than  that  the 
declaration  should  conform  to  and  fol- 
low the  writ,  summons,  or  precipe, 
which  is  the  commencement  of  the 
action,  i  Chitty  on  Pldgs.  (i6th  Am. 
ed.)  264. 
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the  authorities  will  substantiate  the  rule  that  the  declaration  in 
debt  should  contain  a  recital  of  the  consideration  supporting  the 
cause  of  action  in  all  such  cases  as  would  be  obligatory  in  assump- 
sit, a  specific  and  consistent  allegation  of  the  debt  due  eo  nomine 
et  in  numero,  the  breach  comprising  sometimes,  although  not 
always,  an  averment  of  detention,  and,  where  requisite,  a  demand 
of  payment,  with  such  other  special  counts  or  averments  as  may 
be  appropriate  or  essential,  and  concluding  with  a  claim  for  merely 
nominal  damages.* 

b.  The  Consideration — (i)  Its  Character. — From  the  nature 
of  the  case,  the  consideration  in  debt  being  executed,  the  rule  as 
to  particularity  of  its  averment,  whenever  necessary,  is  more 
relaxed  than  in  assumpsit.^ 

(2)  Its  Necessity. — As  the  declaration  in  debt  on  simple  contract 
conforms  to  that  of  assumpsit,*  the  necessity  of  its  allegation  is 


Variance  between  Declaration  and 
Writ  could  generally  be  taken  advan- 
tage of  by  special  demurrer  under  the 
old  and  technical  rules  of  practice. 
Lee  V.  Adkins,  Minor  (Ala.)  187;  Staf- 
ford V.  Beneath,  10  Mod.  69;  Christian 
Bank  V.  Greenfield,  7  T.  B.  Mon. 
(Ky.)  290;  Emmons  v.  Bailey,  i 
Strobh.  (S.  Car.)  422.  See  also  White 
v.  Walker,  i  T.  B.  Mon.  (Ky.)  34;  " 
"Woodright  v.  Wright,  10  Mod.  371. 
And  compare  Cabell  v.  Vaughan,  i 
Saund.  288,  note  (a). 

Defects  Supplied  by  Writ. — Defects^in 
the  declaration,  especially  such  as  are 
amendable,  may  be  corrected  and  sup-  . 
plied  by  a  reference  to  the  writ,  as 
where  the  declaration  fails  to  set  forth 
any  damages.  Henry  v.  Gamble, 
Minor  (Ala.)  15;  Boddie  v.  Ely,  3 
,  Stew.  (Ala.)  182  ;  Gillaspie  v.  Wesson, 
•7  Port.  (Ala.)  454. 

Clerical  Errors. — The  mere  omission 
•of  the  word  "defendant"  in  a  declaration 
^here  the  context  readily  supplies  the 
same,  forms  no  ground  for  a  demurrer. 
Trapnall    v.    Merrick,   21   Ark.  503. 

Framed  in  Scire  Facias. —  Where  the 
declaration  in  debt  is  framed  as  if  in 
scire  facias  it  will  be  ruled  bad  on  de- 
murrer.    State  V.  Folsom,  26  Me.  209. 

Amendments. — Declarations  in  debt 
substantially  defective  may  be  gen- 
erally cured  by  amendment.  State  v. 
Folsom,  26  Me.  209;  McVicker  v. 
Beedy,  31  Me.  314.  But  see  Benalleck 
XK  People,  31  Mich.  200. 

Formal  Declaration  Unnecessary. — 
Before  justices  of  the  peace,  technical 
pleadinijs  being  generally  absent,  so 
in  an  action  of  debt  before  a  justice  no 
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complaint  is    needed.     Jacksonville  v. 
Block,  36  111.  507. 

Amount  Omitted  in  Queriter. — Al- 
though there  is  usually  a  demand  of 
the  amount  of  the  debt  in  the  queriter 
or  caption,  it  is  an  immaterial  departure 
from  the  usual  form  if  this  is  omitted, 
provided  the  amount  claimed  appears 
from  the  whole  declaration.  Little  -'. 
Mercer,  9  Mo.  218. 

1.  I  Arch.  Nisi  Prius,  L.  124,  and 
pp.  297,  298;  I  Chittv  qn  Pleadings 
(i6th  Am.  ed.),  pp.  374-3S9;  6  Com. 
Dig.,  title  Pleader,  pp.  372— 3S1. 

2.  I  Chittv  on  Pleadings  (i6th  Am. 
ed.)  302.  Compare  Durrill  v.  Law- 
rence, 10  Vt.  1517;  Gebhart  v  Francis, 
32  Pa.  St.  78.  ' 

3.  I  Chitty  on  Pleading  (16th  Am. 
ed.),  p.  374. 

The  Common  Counts  are  available 
in  debt  in  the  same  manner  as  in 
assumpsit,  i  Arch,  N.  P.,  p.  369. 
Compare  Farmers,  etc.,  Ins.  Co.  t'. 
Menz,  63  111.  116;  Thompson  -'. 
French,  10  Yerg.  (Tenn.)  452. 

Distinguishing  Difference.  —  That 
which  technically  distin  finishes  the 
common  counts  in  assumpsit  from  those 
in  debt,  is  that  the  former  conclude 
by  using  the  word  "promised,"  and  the 
latter  the  word  "agreed."  McGinnity 
V.  Laguerenne,  10  111.  loi-,  Cruikshank 
V.  Brown,  10  111.  7^",  Avers  v.  Richards, 
12  111,  146;  Smith  f.  Webb,  16  111.  105; 
Guinnip  v.  Carter,  58  111.   296. 

Later  authorities,  in  accordance  with 
the  trend  of  decision  towards  greater 
simplicity  and  an  abolition  of  techni- 
calities in  pleading,  hold  that  the  use 
ol  the  word  'promised"  instead  of 
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essentially  the  same  as  it  is  in  that  action,  save  in  the  case  of  nego- 
tiable instruments,  and  other  unsealed  instruments  which  import 
a  consideration.* 

(3)  Its  Immateriality. — But  wherever,  by  law,  a  consideration  is 
imported,  none  need  be  averred  in  the  declaration,  as  in  the  case  of 
negotiable  instruments,*  sealed,  instruments,  and  judgments.^ 

c.  The  Debt — (i)  Certainty  of  Amotmt. — The  amount  of  the 
debt  due,  which  is  the  gist  6f  the  whole  action,  must  be  set  out 
with  certainty  in  the  declaration.* 


"agreed"  will  not  convert  an  action  of 
•debt  into  one  of  assumpsit.  National 
Exch.  Bank  v.  Abell,  63  Me.  346;  Nor- 
ris  V.  School  Dist.  No.  1,  12  Me.  293; 
Cruikshank  v.  Brown,  10  111.  75  ;  Pajne 
V.  Smith,  12  N.  H.  34. 

1.  Seej>osi,  p.  460.  Mitchell  v.  Con- 
ley,  13  Ark.  414 ;  Letcher  v.  Taylor,  2 
Bibb  (Ky.)  585;  Tappan  v.  Campbell,  9 
Yerg.  (Tenn.)  436.  See  also  Little  v. 
Gibbs,  4  N.  J.  L.  240. 

Consideration  a  Condition  Precedent. — 
Where  the  consideration  in  a  contract 
amounts  to  a  condition  precedent, 
it  should  be  explicitly  averred  as  such 
in  the  declaration.  Kuykendall  v.  Gil- 
breath,  3  Ark.  222 ;  Hoy  v.  Hoy,  44  111. 
469. 

2.  Stephens  v.  Crostwait,  3  Bibb 
(Ky.)222;  Crawford  v.  Daigh,  2  Va. 
Cas.  521;  Peasley  v.  Boatwright,  2 
Leigh  (Va.)  195. 

3.  St.  Louis,  etc.,  R.  Co.    v.    Miller, 

43  111-  199- 

4.  McKenzie  v.  Connor,  i  Stew. 
(Ala.)  162;  Butler  v.  Limerick,  Minor 
(Ala.)  115;  Spence  v.  Thompson,  11 
Ala.  746;  Sanders  v.  Marke,  3  Lev. 
429;  Whitecraft  v.  Vanderver,  12 
111.235;  Miller  v.  Blow,  68  111.  304; 
Abe  Lincoln  Mut.  L.,  etc.,  Soc.  -'. 
Miller,  23  111.  App.  341 ;  Hale  v.  Hale, 
2  Brev.  (S.  Car.)  316;  Ross  v.  Gill,  i 
Wash.  (Va.)  87. 

Thus,  in  Wilson  v.  Lenox,  i  Cranch 
(U.  S.)  194,  debt  on  a  protested  bill 
of  exchange,  where,  according  to  local 
law,  the  declaration  was  for  principal, 
interest,  damages  and  charges  of  pro- 
test, and  the  amount  of  the  last  was  not 
stated,  this  was  held  error,  Marshall, 
C.  J.,  saying :  "  As  this  is  a  mere  tech- 
nical objection,  the  court  would  disre- 
gard it,  if  it  was  not  a  principle 
deemed  essential  in  the  action  of  debt 
that  the  declaration  should  state  the 
demand  with  certaintj'."  U.  S.  v.  Colt, 
Pet.  (C.  C.)    145. 

Penal  Amount. — A   declaration  on   a 


penal  statute  is  good  if  it  avers  that 
the  defendant  took  a  larger  sum  than 
the  statute  allowed,  n6r  does  it  con- 
stitute a  variance  if  it  appears  that  the 
amount  which  he  was  alleged  to  be 
entitled  to  take,  under  the  statute,  was 
less  than  the  amount  to  which  he  was 
really  so  entitled,  if  the  sum  alleged  to 
have  been  taken  was  larger  than  the 
lawful  amount.  Fowler  v.  Tuttle,  24 
N.  H.  9. 

Judgment  on  Bond. — A  declaration  in 
debt,  on  judgment  recovered  on  the 
penalty  of  a  bond,  should  declare  for 
the  penalty,  although  said  judgment 
was  to  be  discharged  for  a  smaller 
sum  with  interest.  Anderson  v.  Price, 
4  Munf.  (Va.)  307.  See  article  Bonds, 
vol.  3,  p.  635. 

Certainty  in  Counts. — Where  there 
are  several  counts,  certainty  of  amount 
in  one  is  sufficient.  McKenzie  v. 
Connor,  i  Stew.  (Ala.)  162. 

Variance  between  Caption  and  Counts. 
— It  is  immaterial  that  the  declaration 
claim  at  the  commencement  a  sum 
larger  or  smaller  than  the  aggregate 
sum  claimed  by  the  several  counts. 
M'Qi.iillin  v.  Cox,  i  H.  Bl.  249;  White 
V.  Walker,  i  T.  B.  Mon.  (Ky.)  34; 
Hampton  v.  Barr,  3  Dana  (Ky.)  578; 
Boyd  V.  Sargent,  i  Mo.  437.  See  also 
Cabell  V.  Vaughan,  i  Saund.  288; 
Pinkston  -•.  Stone,  3  Mo.  119. 

Distinct  Penalties  in  One  Count. — A 
declaration  which  demands  distinct 
penalties  for  separate  infringements  of  a 
penal  statute,  by  joining  them  in  one 
count,  is  bad.  Little  v.  Perkins,  3  N. 
H.  469. 

Demand  of  Amount  Unnecessary. — 
Where  a  promissory  note  is  set  out  in 
the  declaration  it  is  not  necessary  to 
make  at  the  beginning  thereof  a  formal 
demand  of  the  amount  claimed.-  Mitch- 
ell t'.  Conley,  13  Ark.  414. 

Debts  Conditionally  Dischargeable. — 
Where  a  judgment  of  a  sum  certain  is, 
by  its  terms,  dischargeable  by  the  pay- 
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(2)  Certainty  of  Description. — And  the  declaration  in  the 
action  of  debt  should  set  forth  substantially  the  debt  or  cause  of 
action  sued  on  according  to  its  legal  effect.^ 


ment  of  another  sum  with  interest,  it 
is  proper  to  declare  for  the  latter  as 
being  the  real  amount  due  in  a  suit 
thereon.  Carter  v.  Crews,  2  Port. 
(Ala.)  81  ;  Fenwick  %k  Peart,  Hard. 
(Ky.)  7;  Kemp  v.  Mundell,  9  Leigh 
(Va.)  12.  Contra,  semble,  Ragsdale  v. 
Balte,  2  Wash.  (Va.)  201.  See  also 
Anonymous,  i  And.  117,  pi.  165,  i  And. 
225. 

,  Statute  of  Jeofails. — In  debt  on  a 
judgment  for  a  sum  certain  but  dis- 
chargeable upon  the  payment  of  a 
smaller  sum,  even  if  the  declaration 
demands  the  erroneous  sum,  it  will  be 
cured  after  verdict  by  the  statute  of 
jeofails  in  the  absence  of  a  special 
demurrer.  Roane  v.  Drummond,  6 
Rand.  (Va.)  1S2. 

Uncertain  Value. — Where  the  terms 
in  which  money  is  expressed,  in  the 
instrument  sued,  fail  to  show  clearly 
its  value,  as  where  the  denomination  is 
in  terms  of  foreign  money,  it  is  better 
to  aver  its  equivalent  value  in  the  dec- 
laration. Brown  v.  Barry,  3  Dall.  (U. 
S.)  365.  Compare  Skipwilh  v.  Baird, 
2  Wash,  (Va.)  165. 

Interest.  —  Decisions  are  somewhat 
conflicting  as  to  whether  interest  should 
be  declared  upon  as  an  integral  portion 
of  the  debt,  or  be  laid  as  damages.  In 
favor  of  the  former  are  Noel  xk 
State  Bank,  7  T.  B.  Mon.  (Ky.)40o; 
Hammitt  v.  BuUett,  i  Call  (Va.)  567. 
Contra,  Butler  v.  Limerick,  Minor 
(Ala.)  115;  Boddiet'.  Ely,  3  Stew.  (Ala.) 
182;  Deem  tk  Crume,46  111.  69.  See  also 
Warren  v.  McCarthy,  25  111.  95;  Shel- 
ton  V.  Welsh,  7  Leigh  (Va  )  175. 

But  where  the  declaration  claimed 
only  the  principal  of  the  note,  adding 
the  words  "with  interest"  thereto 
did  not  invalidate  the  declaration. 
Boddie  v.  Ely,  3  Stew.  (Ala.)  182;  Nun- 
nellee  v.  Morton,  Cooke  (Tenn.)  21. 

Charges  of  Protest. — A  demand  of  in- 
terest in  the  declaration  not  claimed  in 
the  writ  is  not  erroneous,  but  charges 
of  protest  not  so  demanded  should  not 
be  averred  in  the  declaration.  Hatcher 
V.  Lewis,  4  Rand.  (Va.)  152. 

Credits  Excluded. — Credits  indorsed 
on  a  note  or  bond,  even  when  set  out 
on  oyer,  form  no  part  of  the  declara- 
tion.    Dillard  v.  Noel,  2  Ark.  123. 

Whole  Amount. — In  an  action  of  debt 


against  an  executor  the  declaration 
should  claim  the  whole  amount  due. 
Baldwin  v.  Church,  10  Mod.  324. 

1.  Arkansas. —  Caldwell  v.  Bell,  3 
Ark.  419;  Shelton  v.  Clark,  7  Ark.  194. 

Kentucky. — Shockey  v.  Glasford,  6 
Dana  (Ky.)  9. 

Afassachtisetts. — Jeffrey  v.  Blue- Hill 
Turnpike  Corp.,  10  Mass.  368. 

Missouri. — Little  v.  Mercer,  9  Mo. 
218. 

Ne-w  yersey. — Seely  v.  Mj^res,  2  N. 
J.  L.  364;  Dickinson  v.  Brick,  3  N.J. 
L.  26S. 

Pennsylvania. — Com.  v.  Leonard,  10 
W.  N.  C.  (Pa.)  537, 

Tetmessee. — Hunt  v.  Lyle,  6  Yerg, 
(Tenn.)  412. 

Virginia. —  Harper  v.  Smith,  6 
Munf.  (Va.)  389;  Newby  v.  Forsyth,  3 
Graft.  (Va.)  294;  Davis  v.  Mead,  13 
Graft.  (Va.)  118.  See  also  Leach  v.. 
Morris,  i    Mod.  36. 

England. — William  v.  Stancliffe,  2 
Ld.  Raym.  904. 

Special  Contract. — A  declaration  on 
a  special  contract  may  be  framed  as  a. 
general  ittdebitatus  count.  Simonson. 
V.  Spencer,  15  Wend.  (N.  Y.)  548; 
Metropolitan  L.  Ins.  Co.  t^.  Drach,  101 
Pa.  St.  278. 

Exact  Language  of  Statute. — In  de- 
claring upon  a  statute,  the  language  of 
the  statute  should  be  followed  in  de- 
scribing the  cause  of  action,  and  this 
should  be  brought  within  the  terms  of 
the  statute.  College  of  Physicians  v. 
Bush,  4  Mod.  47;  Mead  v.  Robinson, 
Willes  427;  President,  etc.,  v.  Salmon, 
I  Ld.  Raym.  680;  Whitecraft  v.  Van- 
derver,  12  111.  235;  Gebhart  r;.  Adams, 
23  111.  397 ,  Genung  v.  Vigo  Countj',  5 
Blackf.  (Ind.)  440;  Fairbanks  v.  An- 
trim, 2  N.  H.  105;  Bishop  t'.  Marshall, 
5  N.  H.  407;  Pike  v.  Madbury,  12  N. 
H.  262. 

Reference  to  Statute. — In  a  suit  on  a 
penal  statute  the  declaration  should 
specifically  refer  to  the  statute  upon 
which  the  right  of  action  is  founded. 
Whitecraft  v.  Vanderver,  12  111.  235 ; 
Fenwick  v.  Peart,  Hard.  (Ky.)  7;  Mil- 
ler V.  Stoy,  5  N.  J."  L.  1548;  Cross  v. 
U.  S.,  I  Gall.  (U.  S.)  26.  See  also 
Wright  V.  Bennett,  4  111.  258;  Clark  v. 
Lisbon,  19  N,  H.  286. 

Statute  and  Ordinance. — Where  the 
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Disclosing  Right  of  Action. — The  pleader  should,  in  this  connection, 
by  apt,  connected,  and  substantial  averments,  disclose  the  right  of 
action.  The  pleading  must  be  definite  and  certain,  and  should 
studiously  avoid  all  tendency  towards  looseness  in  presenting  the 
facts  upon  which  the  right  of  recovery  is  sought.^ 


debt  arose  out  of  a  violation  of  both  a 
penal  statute  and  a'  town  bj-iaw,  the 
declaration  should  conclude  with  a  ref- 
erence to  both.  Stevens  v.  Dimond,  6 
N.  H.  330;  Rex  V.  Kilderbj,  i  Saund. 
312  d,  note. 

Referenco  to  Section. — In  an  action  to 
recover  a  penalty  given  by  statute  for 
violating  a  prohibitory  liquor  law  of  a 
highly  penal  nature,  it  is  necessary 
for  the  declaration  to  indicate  the  vio- 
lated section.  Benalleck  v.  People,  31 
Mich.  200. 

Actions  on  Leases. — Actions  in  debt 
for  rent  reserved  by  deed  form  an  ex- 
ception to  the  rule,  and  the  declaration 
need  not  declare  on  the  deed,  for  it  is 
but  the  inducement  to  the  action  and 
not  the  very  foundation  thereof.  See  in- 
fra, IV.  5.  The  Pleas.  Garvey  v.  Doby- 
us,  8  Mo.  213;  Miller  v.  Blow,  68  111. 
304,  holding  a  description  of  the  prem- 
ises was  unnecessary  in  the  declaration  ; 
Davis  V.  Shoemaker,  i  Rawle  (Pa.)  135. 
But  see  contra,  Joddrell  v.  Heathcot,  11 
Mod.  258;  Duppa  V.  Mayo,  i  Saund. 
276,  note  (i);  Thursby  v.  Plant,  i 
Saund.  234.. 

Use  and  Occupation. — In  an  action  of 
•debt  for  use  and  occupation  it  is  not 
necessary  to  set  forth  the  premises  or 
the  particulars  of  the  demise.  Duppa 
V.  Mayo,  i  Saund.  276  a;  King  xk  Fraser, 
6  East  348;  VVilkins  v.  Wingate,  6  T. 
R.  62;  Gray  v.  Johnson,  14  N.   H.  414. 

Copies  of  Cause  of  Action. — The  copy 
•of  a  note  attached  to  one  of  the  counts 
of  a  declaration  forms  no  portion  there- 
of and  cannot  be  noticed  on  demurrer, 
Harlow  v.  Boswell,  15  111.  56;  nor  the 
copy  of  the  judgment  of  which  profert 
is  made  with  the  declaration,  Deem  v. 
Crume,  46  111.  6g. 
,  Mere  Misnomers  do  not  affect  the  val- 
idity of  a  declaration,  as  where  an  agree- 
ment was  called  a  "note."  Smith  v. 
,Webb,  16  111.  105. 

1.  Illinois. — Bragg  f.  Chicago,  73  111. 
152. 

Ne-w  Jersey. — Furman  v.  Parke,  21 
T^.  J.  L.  310,  Southard  v.  Potts,  22  N. 
J.  L.  278. 

Ne-w  Tork. — Thomas  v.  Cameron,  17 
Wend.  (N.  Y.)  59. 


Pennsylvania.  —  Camp  v.  Owego 
Bank,  10  Watts  (Pa.)   130. 

Vermont. — Durrill  v.  Lawrence,  10 
Vt.  517. 

Virginia.  —  Sims  v.  Alderson,  8 
Leigh  (Va.)479;  Cunningham  t;.  Hern- 
don,  2  Call  (Va.)  530;  Ross  v.  Milne, 
12  Leigh  (Va.)  204.  Compare  Hatcher 
V.  Lewis,  4  Rand.  (Va.)  152. 

E7igland.  —  Willion  v.  Berkley,  i 
Plowd.  223;  Farley  xk  Briant,  3  Ad.  & 
El.  839,  30  E.  C.  L.  239. 

Prout  Patet  per  Recordum. — Although 
formerly  it  seems  to  have  been  custo- 
mary, in  declaring  in  debt  on  a  judg- 
ment, to  set  out  all  the  proceedings  of 
the  suit  in  which  it  was  recovered,  the 
more  modern  practice  simply  requires 
a  concise  statement  of  the  record,  and 
generally  concludes  as  in  other  re- 
corded instruments  with  the  reference 
prout  fatet  per  recordum.  i  Chitty 
on  Pleading  (i6th  Am.  e'd.)  385;  Green 
V.  Ovington,  16  Johns.  (N.  Y.)  55. 
Compare  Philbrick  v.  Buxton,  43  N. 
H.  462 ;  Jarman  v.  Windsor,  2  Harr. 
(Del.)  162.  See  also  articles  Bail  and 
Recognizance,  vol.  3,  p.  158 ;  Bonds, 
vol.  3,  p.  635. 

But  where  the  judgment  upon  which 
debt  was  brought,  being  a  foreign  judg- 
ment, was  deemed  not  truly  a  record, 
the  words  prout  patet  per  recordum 
were  held  to  be  surplusage.  Walker 
V.  Witter,  Doug.  i. 

Contra  Formam  Statuti. — Although 
there  is  some  divergence  of  opinion, 
the  better  law  seems  to  be  that  the  dec- 
laration in  debt  upon  a  penal  statute 
should  conclude  with  the  words  con- 
tra formam  statuti  or  their  English 
equivalent.  Lee  v.  Clarke,  2  East  333; 
Bennet  xu  Talbot,  5  Mod.  308;  Cross  xK 
U.  S.,  I  Gall.  (U.  S.)  26.  Compare 
Taylor  v.  Walpole,  i  Blackf.  (Ind.)  378. 
And  see  Priestman  v.  U.  S.,  4  Dall.  (U. 
S.)  28;  Bennet  v.  Talbot,  i  Ld.  Raym. 
150,  Holt  662,  Salk.  212;  Rex  v.  Wild, 
T.  Raym.  192.  Contra,  Whitecraft  v. 
Vanderver,  12  111.  235 ;  Brown  v.  Hoit, 
Smith  (N.  H.)  53. 

Unde  Actio  Accrevit. — Where  the  ob- 
ligation of  payment  arises  from  some 
matter    dehors    the    instrument    upon 
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Debet  andDetinet. — In  general,  the  declaration  should  be  in  the  debt 
and  detinet ;  but  upon  the  principle  that  a  man  may  complain  of 
only  a  part  of  his  grievance  and  not  of  the  whole,  the  plaintiff 
may  abridge  his  demand  and  declare  in  the  detinet  only,  instead 
of  the  debt  and  detinet.^ 

d.  The  Breach. — The  declaration  in  the  action  of  debt  must 
negative  absolutely  the  payment  of  the  entire  debt,  and  the  breach 
alleged  must  be  governed  by  the  nature  of  defendant's  obligation. 
It  is  said  to  be  a  general  rule  that  the  breach  should,  where  pos- 
sible, be  assigned  in  the  words  of  the  contract,  or  in  words  coex- 
tensive with  the  import  and  effect  of  it.* 


which  suit  is  brought,  it  is  necessary  to 
show  the  connection  by  apt  language, 
generally  by  the  phrase  "  whereby  an 
action  has  accrued,"  etc.  Anonymous,  2 
Mod.  100;  Payne  v.  Smith,  12  N.  H.  34. 

Substantial  Compliance  tvith  Rule. — 
But  any  language,  though  other  than 
the  exact  words,  showing  the  con- 
nection will  be  sufficient.  Sterling  v. 
Sinnickson,  5  N.  J.  L.  871. 

Not  Necessary  -where  Several  Counts. 
—  Where  there  are  several  counts  it  is 
not  necessary  for  each  to  conclude 
unde  actio  accrevit;  it  is  sufficient  if 
this  is  stated  in  conclusion.  Somerville 
V.  Grim,  17  W.  Va.  803. 

Indorsement  of  Note. — It  is  neces- 
sary, in  an  action  of  debt  by  the  in- 
dorsee against  the  maker  of  a  note,  to 
aver  the  fact  of  indorsement  by  the 
payee  to  the  plaintiff  in  addition  to 
setting  forth  the  note.  Camp  v.  Owego 
Bank,  10  Watts  (Pa.)  130;  Hatcher  v. 
Lewis,  4  Rand.  (Va.)  152.  See  also 
Regnault  v.  Hunter,  4  W.  Va.  257; 
Winfield  v.  Hudson  City,  28  N.  J.  L. 
255 ;  article  Negotiablk  Instru- 
ments. 

1.  I  Chitty  on  Pleading  (i6th  Am. 
ed.)  374;  Woodcock  v.  Morgan,  6 
Mod.  306;  Bloomfield  v.  Hancock,  i 
Yerg.  (Tenn.)  loi  ;  Young  v.  Haw- 
kins, 4  Yerg.  (Tenn.)  171 ;  Lawrence 
7'.  Dougherty,  5  Yerg.  (Tenn.)  435 ; 
Hunt  V.  Lyle,  6  Yerg.  (Tenn.)  412; 
Bailey  v.  Beckwith,  7  Leigh  (  Va.)-6o4. 

In  Wilson  v.  Hobday,  4  M.  &  S.  120, 
which  was  an  action  in  debt  by  the  as- 
signees of  a  replevin  bond,  brought  in 
the  detinet  only.  Lord  Ellenborough, 
C.  J.,  in  holding  the  declaration  good, 
observed  :  "  Upon  the  principle  that 
a  man  may  complain  of  only  a  part  of 
his  grievance  and  not  of  the  whole,  so 
these  plaintiffs  might  abridge  their  de- 
mand and  declare  in  the  detinet  only, 
instead  of  the  debet  and  detinet." 


Against  Heirs. — It  is  the  only  appro- 
priate way  against  heirs  on  obligations 
of  an  ancestor,  but  it  is  not  a  fatal  defect 
if  the  suit  is  in  the  detinet  alone  after 
verdict  or  general  demurrer,  i  Chitty 
on  Pleading  (i6th  Am.  ed.)  375;  Bur- 
land  V.  Tyler,  8  Mod.  356;  Waller  v. 
Ellis,  2  Munf.  (Va.)  88. 

Against  Personal  Representatives. — 
In  suits  in  which  personal  representa- 
tives are  parties,  the  declaration,  ac- 
cording to  common  law,  was  properly 
laid,  not  in  \!i\&  debet  and  detinet,  but  in 
the  detinet  alone  ;  but  while  anciently  it 
was  a  fatal  defect  to  lay  it  in  both, 
such  is  no  longer  the  case,  i  Chitty 
on  Pleading  (i6th  Am.  ed.)  374;  Hope 
V.  Bague,  3  East  2 ;  Jevens  v.  Har- 
ridge,  i  Saund.  i,  note  (i);  Dean  v. 
Guyse,  I  Saund.  112, note  (i);  Leathers 
V.  M'Glasson,  3  T.  B.  Mon.  (Ky.)  223; 
Brown  v.  Brown,  10  B.  Mon.  CKy.)  247; 
Southard  v.  Potts,  22  N.  J.  L.278;  Child- 
ress V.  Emory,  8  Wheat.  (U.  S.)  642. 
Compare  McEwen  v.  Joy,  7  Rich.  (S. 
Car.)  33. 

But  where  no  part  of  the  cause  of 
action  accrued  during  the  testator's 
life,  the  declaration  is  properly  in  both 
debet  and  detinet,  Thomas  f.  Cam- 
eron, 17  Wend.  (N.  Y.)  59;  Prattle  v. 
King,  1  Mod.  185;  Adams  r. Campbell, 
4  Vt.  447  ;  as,  for  instance,  where  r.n  ex- 
ecutor has  made  himself  personally  re- 
sponsible by  devastavit,  Childress  v. 
Emory,  8  Wheat.  (U.  S.)  642  ;  Spots- 
wood  V.  Price,  3  Hen.  &  M.  (Va.)  123; 
Wheatly  v.  Lane,  i  Saund.  218. 

Foreign  Money. — Owing  to  the  uncer- 
tainty of  the  value  of  foreign  money,  a 
declaration  in  debt  thereon  is  properly 
framed  in  the  detinet  only,  but  this  de- 
fect will  be  cured  by  the  verdict.  Brown 
V.  Barry,  3  Dall  (U,  S.)  365. 

2.  Clary  v.  Morehouse,  3  Ark.  261  ; 
Louisiana  Bank  v.  Watson,  4  Ark. 
518;    Green  v.  Thornton,  7  Ark,  383; 
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e.  The  Demand — Averment  unnecessary. — Wherever  the  obligation 
upon  which  suit  is  brought  evidences  an  indebtedness  known  to 
the  defendant,  from  the  nature  of  the  case  it  is  unnecessary  to 
allege  in  the  declaration  that  any  demand  for  payment  was  made 
upon  him.* 

Averment  Necessary. — But,  on  the  contrary,  in  all  those  instances 
where  a  demand  in  fact  is  a  prerequisite  to  a  right  of  action,  the 
declaration  must  necessarily  contain  averments  of  demand.* 

/.  Special  Averments. — Wherever  any  matter  forming  the 
gravamen  of  the  right  of  recovery  cannot  be  clearly  set  forth 
under  the  general  averments,  it  should  be  specially  pleaded  by 
appropriate  counts  and  allegations.^     But  it  is  well  settled  that 


St.  Louis,  etc.,  R.  Co.  v.  Miller,  43  111. 
199;  Fenwick  v.  Peart,  Hard.  (Ky.) 
7  ;  Simmons  v.  Trumbo,  9  W.  Va.  358  ; 
Stibbs  V.  Clough,  i  Stra.  227  ;  Baldwin 
T.  Church,  10  Mod.  324. 

Assignment  of  Breaches  in  Debt  upon 
Bonds. — See    article  Bonds,   vol.  3,  p. 

635- 

Aggregate  Amount. — W^here  a  declara- 
tion in  debt  on  a  decree  contained 
several  counts,  and  each  count  declared 
for  a  portion  of  the  whole  decree,  it 
was  held  to  be  erroneous,  the  court 
saying  it  ''ought  to  have  been  on  the 
whole  decree,  and  the  breach  assigned 
in  the  nonpayment  of  the  aggregate 
amount."  Van  Buskirk  v.  Mulock,  18 
N.  J.  L.  184;  Somerville  v.  Grim,  17 
W.  Va.  803. 

Breach  of  Alternative  Payments. — 
Where  a  note  is  payable  alternatively 
in  money  or  something  else,  on  de- 
mand, a  declaration  thereon  need  not 
aver  a  breach  of  the  latter.  Henry  v. 
Gamble,  Minor  (Ala.)  15;  Gregory- f. 
Bewly,  5  Ark.  318;  Barry  v.  Alsbury, 
Litt.  Sel.  Cas.  (Ky.)  149. 

Contra  as  to  Notes  Payable  in  Money 
or  Banknotes. — Campbell  v.  Weister, 
I  Litt.  (Ky.)  30;  Mitchell  v.  Waring, 
4  J.  J.  Marsh.  (Ky.)  233. 

Superfluous  Allegations  in  Breach. — 
The  mere  fact  that  the  breach  is  too 
widely  stated,  as  where  it  concludes  that 
the  money  had  not  been  paid  the  plain- 
tiffs "  nor  to  any  other  person  whomso- 
ever," forms  no  material  objection. 
Pike  V.  Eraser,  17  Ark.  597. 

1.  Calvert  r'.  Marlow,  18  Ala.  67 ; 
Kellogg  -'.  Union  Co.,  12  Conn.  7. 

Note  Payable  on  Demand.  —  Where 
the  contract  sued  on  is  itself  payable 
on  demand,  averments  of  demand  are 
unnecessary.  Leathers  v.  M'Glasson, 
3  T.  B.  Men.  (Ky.)  223. 


2.  Buckley  I'.  Thomas,  Plowd.'iiS, 
See,  for  a  full  discussion  of  this  subject 
article  Conditions  Precedent,  vol. 
4,  p.  626. 

Cured  by  Verdict. — A  declaration  in 
debt,  for  goods  sold  and  delivered,  is 
good  after  verdict,  although  the  words 
"  at  defendants' special  instance  and  re- 
quest" are  omitted.  Durrill  v.  Law- 
rence, 10  Vt.  517. 

Forfeitures  in  Leases. — A  demand 
being  essential  before  a  forfeiture  in 
leases  giving  a  penalty  as  well  as  a 
reentry  for  the  breach  of  a  condition, 
a  declaration  for  the  recovery  thereof 
must  allege  the  demand.  Chapman 
V.  Wright,  20  111.  120;  Steward  v. 
Allen,  2  Mod.  264. 

3.  Tabor  v.  Jameson,  5  Mo.  494; 
Dyer  v.  Sublette,  6  Mo.  14. 

Prerequisite  Statutory  Conditions. — 
Where  debt  is  brought  for  the  penalty 
of  a  statute  which  defines,  by  express 
provision,  the  plaintiflF's  right  to  sue, 
this  provision  must  be  specially  alleged 
in  the  declaration.  Wright  v.  Bennett, 
4  111.  258;  Whitecraft  v.  Vanderver,  12 
111.  235  ;  Abney  t'.  Austin,  6  111.  App.  49; 
Genung  v.  Vigo  County,  5  Blackf. 
(Ind.)  440;  Bess  v.  Shepherd,  2  Bibb 
(Ky.)  225;  Reed  v.  Davis,  8  Pick. 
(Mass.)  514;  Benalleck  v.  People,  31 
Mich.  200;  Bishop  v.  Marshall,  5  N. 
H.  407.  Cotnpare  Prior  v.  Lucas,  3 
Bibb  (Ky.)  96  (holding,  however,  in 
this  case,  that  the  action  qui  tarn  and 
not  debt  was  appropriate).  But  see 
Bragg  V.  Chicago,  73  111.  152. 

Exceptions  of  Liability  In  Penal 
Statutes. — When  an  action  is  given  by 
statute  which  contains  an  exception  in 
the  same  clause  which  gives  the  right 
of  action,  the  plaintiff'  must  negative 
such  exception  in  his  declaration. 
Whitecraft  v,  Vanderver,  12  111.  235. 
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the  special  averments  in  the  declaration  need  not  transcend  in 
detail  the  requirements  of  the  statute  or  instrument  governing  the 
right  of  recovery.! 


Jurisdictional  Facts — Judgments  of 
Record. — In  declaring  in  debt  upon  a 
judgment  of  record,  foreign  or  domes- 
tic, it  is  not  necessary  to  aver  that  the 
court  passing  the  same  was  clothed 
with  jurisdiction.  Every  presumption 
of  law  is  intended  in  its  favor.  Wil- 
liams t;.  Jones,  13  M.  &  W.  628;  Wil- 
liams V.  Preston,  3  J.  J.  Marsh.  (Kv.) 
600;  Pennington  v.  Gibson,  16  How. 
( U.  S.)  65.  Compare  Dubois  v.  Dubois, 
6  Cow.  (N.  Y.)  494,  where  the  objection 
was  raised  below  that  the  judgment  of 
the  surrogate  on  which  the  action  was 
brought  was  not  averred  to  have  been 
made  with  jurisdiction,  which  point 
does  not  seem  to  have  been  specifically 
adjudicated  by  the  appellate  court,  but 
was  not  allowed  below  ;  the  appeal  was 
decided  upon  another  point ;  Lacaze  z^. 
State,  Add.  (Pa.)  59.  See  also  Webb  v. 
Garner,  4  Mo.  10. 

Judgments  Not  of  Record. — But  the 
opposite  rule  applies  to  suits  on  judg- 
ments of  inferior  courts,  and  all  juris- 
dictional facts  must  be  distinctly  set 
forth.  Spooner  v.  Warner,  2  111.  App. 
240.  But  see  Hubbard  v.  Davis,  i  Aik. 
(Vt.)  296 

Judgment  Unsatisfied. — It  is  not  neces- 
sary to  allege,  in  declaring  on  a  judg- 
ment, that  it  is  still  unsatisfied  on  the 
records.  Jeffrey  r;.  Blue-Hill  Turnpike 
Corp.,  10  Mass.  368.  Contra,  Dewey 
V.  Bradbury,  2  Tyl.  (Vt.)  201. 

Agreement  of  Submission. — In  debt  on 
awards  it  is  sufficient  to  allege  that  the 
parties  submitted  to  abide  thereby. 
Shockey  v.  Glasford,  6  DUna  (Ky.)  9. 

Acknowledgment  of  Barred  Debt. — 
Where  a  plaintiff  relies  on  the  fact  that 
the  sum  for  which  he  sues  in  debt,  al- 
though barred  by  limitations,  has  been 
acknowledged  by  a  new  promise,  he 
must  aver  that  fact  by  a  special  count. 
Butcher  v.  Hixton,  4  Leigh  (Va.)  519. 
Compare  Dusenbury  v.  Hoyt,  14  Abb. 
Pr.  N.  S.  (N.  Y.  Super.  Ct.)  132. 

Special  Interest. — When  a  special  rate 
of  interest  is  claimed  upon  debt  on  a 
foreign  judgment,  it  must  be  specially 
pleaded  and  proven  to  be  recovered. 
Deem  v.  Crume.  46  111.  69. 

Allegations  of  Situs. — In  suits  for  taxes 
on  personalty,  the  declaration  must 
clearly  set  forth  and  show  the  resi- 
dence  of  defendant  at  place  of  assess- 


ment, and  the  fact  that  the  property 
was  there  also.  People  v.  Davis,  112 
111.  272. 

Remote  Heirs. — In  declaring  against 
the  heir  of  an  heir  upon  the  obligation 
of  an  ancestor,  he  should  be  charged 
as  the  "heir  of  the  heir  of  the  obligor," 
or  as  the  "heir  of  the  obligor"  with  a 
videlicet  setting  forth  the  interven- 
ing descent.  Waller  v.  Ellis,  2  Munf. 
(Va.)  88. 

Fraud  in  actions  of  debt,  ^s  in  all 
other  actions,  must  be  specially  pleaded 
if  relied  on.  Clark  v.  Partridge,  2  Pa. 
St.  13.  See  hearing  of  same  case  on 
writ  of  error,  a  second  time,  in  4  Pa. 
St.  166. 

Reasons  Unnecessary. — A  declara- 
tion in  debt  on  a  judgment  need  not 
aver  any  special  reasons  whj'  the  ac- 
tion is  brought,  Sterne  v.  Spalding, 
Kirby  (Conn.)  177;  Denison  v.  Wil- 
liams, 4  Conn.  402 ;  or  that  the  judg- 
ment is  a  just  one,  St.  Louis,  etc.,  R. 
Co.  V.  Miller,  43  111.  199;  see  also 
Walker  v.  Witter,  Doug.  i. 

1.  Alabama.  —  Green  v.  Foley,  2 
Stew.  &  P.  (Ala.)  441. 

Illinois. — St.  Louis,  etc.,  R.  Co.  v. 
Miller,  43  111.  199. 

Maine. — Frost  v.  Rowse,  2  Me.  130. 

Missouri. — Hutchison  v.  Patrick,  3 
Mo.  65;  Lee  v.  Hunt,  6  Mo.  163  {re- 
versing- Tabor  v.  Jameson,  5  Mo. 
494)  ;  Harvey  v.  Renfro,  7  Mo.  187. 

JVetu  Hampshire. — Pike  v.  Jenkins, 
12  N.  H.  255. 

Neiv  Jersey. — North  River  Meadow, 
etc.,  Co.  t'.  Christ  Church,  22  N.  J. 
L.  424. 

United  States. — Cross  v.  U.  S.,  i 
Gall.  (U.  S.)  26;  Childress  v.  Emory,  8 
Wheat.  (U.  S.)  642. 

Allegations  of  Time. — Where  a  dec- 
laration sets  fortli  an  acknowledged 
obligation,  a  mere  failure  to  allege  the 
time  when  due  will  not  vitiate  it. 
Payne  v.  Mattox,  i  Bibb  (Ky.),  164; 
Thompson  v.  French,  10  Yerg. 
(Tenn.)  452. 

Time  in  Statutes. — A  similar  rule 
was  held  applicable  to  the  allegation 
of  time  where  a  statute  limited  the  time 
within  which  an  action  for  the  penalty 
for  its  infringement  could  be  brought. 
Fowler  v.  Tuttle,  24  N.  H.  9 

Titne  in  Leases. — In  a  declaration  in 
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g.  Joinder  OF  Counts.— The  long  established  rule  of  common- 
law  pleading  that  actions  can  be  joined  in  which  the  sam6  plea 
can  be  pleaded,  and  the  same  judgment  rendered,  is  applicable  to 
the  joinder  of  counts  in  debt,  in  which  action  counts  on  all  the 
various  forms  of  obligation  under  which  it  is  brought  may  be 
united  in  one  suit.* 

h.  The  Damages. — As  debt  lies  not  for  damages  as  such,  but 
for  the  detention  of  the  debt  due,  only  nominal  damages  need  be 
claimed.^ 

3.  Profert  and  Oyer. — Formerly  a  declaration  in  debt  upon  a 
sealed  instrument  was  substantially  defective  which  failed  to  make 


debt  to  recover  rent  under  a  demise, 
the  time  when  the  money  became  due 
is  a  material  allegation.  Johnson  v. 
Gibson,  i  El,  &  Bl.  415,  72  E.  C.  L.  415. 

Place  of  Payment. — A  declaration  in 
debt,  upon  a  note  made  payable  at  a 
particular  bank,  is  not  defective  if  it 
fails  to  allege  the  place  of  payment. 
Barrett  v.  Wills,  4  Leigh  (Va.)  114. 

Protest. — In  the  absence  of  any  show- 
ing on  the  face  of  the  declaration,  of 
dishonor,  it  is  not  necessary  for  a 
declaration  in  debt  on  a  negotiable  in- 
strument drawn  in  the  United  States 
and  payable  in  Europe  to  allege  a 
protest  thereof.  Brow^n  v.  Barry,  3 
Dall.  (U.  S.)  365. 

1.  See  article  Actions,  vol.  i,  p.  163. 

Alabama. — Spence  r'.  Thompson,  11 
Ala.  746  ;  Barclay  v.  Moore,  17  Ala.  634. 

Indiana. — Farnham  v.  Hay,  3  Blackf. 
(Ind.)  167. 

Kentucky. — Patterson  v.  Chalmers,  7 
B.  Mon.  (Ky.)  595. 

Maine, — De  Proux  v.  Sargent,  70 
Me.  266. 

Massachusetts. — Smith  v.  First  Con- 
gregational Meetinghouse,  8  Pick. 
(Mass.)  178;  Van  Deusen  v.  Blum,  18 
Pick.  (Mass.)  229. 

Missouri. — Jones  v.  Cox, -7  Mo.  173. 

New  Hampshire. — Gray  v.  Johnson, 
14  N.  H.  414. 

Ne-w  Tork. — Union  Cotton  Manu- 
factory r'.Lobdell,  13  Johns.  (N.Y.)462. 

Virginia. — Eib  v.  Pindall,  5  Leigh 
(Va.)  109. 

West  Virginia.  —  Son>erville  v. 
Grim,  17  W.  Va.  803. 

Debt  and  Detinue. — As  originally,  the 
action  of  detinue  being  nothing  more 
than  an  action  of  debt  in  the  detinet.  it 
has  been  held  that  counts  on  these  two 
actions  may  be  joined  in  one  suit.  Cal- 
vert V.  Marlow,  18  Ala.  67;  Cory  f . 
Lithebye,  2  Saund.  117  b. 


2.  Henry  v.  Gamble,  Minor  (Ala.) 
15;  Sterling  v.  Sinnickson,  5  N.J,  L. 
871. 

It  was  held  in  Kentucky  that  a  joint 
action  in  debt  against  drawer  and  in- 
dorser  is  statutory  and  must  therefore 
be  laid  for  the  debt,  interest,  and  costs 
of  protest,  Noel  v.  State  Bank,  7  T. 
B.  Mon.  (Ky.)  400. 

Costs  on  Judgment  Debt. — In  declaring 
on  a  judgment  in  debt  the  costs  ad- 
judged thereon  need  not  be  set  out  as 
debt  in  numero,  but  the  declaration 
may  be  laid  in  a  sum  sufficient  to  cover 
the  same.  Shelton  v.  Clark,  7  Ark.   194. 

Damages  on  Judgment  Debt. — Where 
a  judgment  is  rendered  for  the  debt 
and  the  damages,  in  a  suit  in  debt 
thereon  the  declaration  should  not 
unite  the  said  damages  in  claiming  the 
debt.  Kemp  v.  Mundell,  9  Leigh 
(Va.)  12. 

Not  Error  to  Demand. — It  is  not  a 
cause  of  error  simply  to  demand  dam- 
ages which  are  not  recoverable,  Dowd 
V.  Seawell,  3  Dev.  (N.  Car.)i85. 

Instalments.  —  In  debt  on  a  note, 
which  is  payable  in  instalments,  the 
declaration  should  only  be  laid  for  the 
amount  that  is  due.  Ashford  t'.  Hand, 
Andr.  370.  See  supra,  II.  When  the 
Action  Lies. 

At  Common  Law  any  claim  of  dam- 
ages seems  to  have  been  unneces- 
sary. Henry  7'.  Gamble,  Minor  (Ala.) 
i5;"Stephens  r.White,2  Wash.(Va.)  203. 

Ad  Damnum. — A  declaration  intended 
to  be  in  debt,  but  drawn  in  the  form  of 
scire  facias,  and  concluding  with  an  ad 
damnum,  is  substantially'  defective. 
State  V.  Folsom,  26  Me.  209. 

Damages  Supplied  by  the  Writ. — 
Damages  omitted  in  the  declaration 
may  be  supplied  by  the  writ.  Henry 
V.  Gamble,  Minor  (Ala.)  n; ;  Childress 
V.  Emory,  8  Wheat,  (U,  S!)  642. 
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profert  of  the  said  instrument,  but  this  technical  requirement  has 
been  made  largely  unnecessary  by  statute;  the  defendant  is  still, 
however,  always  entitled  to  have  oyer  thereof   upon  application. * 

4.  Parties-Plaintiffs. — As  in  other  actions  ex  contractu,  so  in  the 
action  of  debt,  the  general  rule  prevails  that  the  suit  must  be 
brought  in  the  name  of  the  party  in  whom  is  vested  the  legal 
interest  in  the  contract  and  cause  of  action.^ 

Defendants. — It  is  axiomatic  that  only  those  persons  should  be 
made  parties  defendant  to  the  action  who  are  legally  bound  to 
pay  the  debt  alleged  to  be  due.* 

5.  The  Pleas — a.  On  Simple  Contracts  —  (i)  Nil  Debet.  — \vi 
debt  upon  all  forms  of  simple  contract,  the  general  issue  is  nil 
debet,  under  which  plea,  ordinarily,  any  matter  which  shows  that 
nothing  is  due,  or  any  defenses  in  discharge  of  the  debt,  may  be 
given  in  evidence.* 

(2)  Nunquam  Indebitatus. — This  plea,  although  perhaps  not  as 
common  as  nil  debet,  is  to  the  action  of  debt  practically  what  the 
plea  of  non  assumpsit  is  to  the  action  of  assumpsit.^ 


1.  See  articles  Profert  and  Oyer  ; 
and  Bonds,  vol.  3,  p.  635. 

2.  See  article  Parties. 

3.  See  article  Parties. 

4.  In  England.  —  Bv  the  Pleading 
Rules  of  Hil.  T.,  4  W.  4,  the  plea  of 
nil  debet  was  abolished,  i  Chitty  on 
Pleading  (i6th  Am.  ed.),  p.  511, 
note  b;  Trowbridge  %'.  Pitcher,  4  Ark, 
157;  McConnell  v.  State  Bank,  6  Ark. 
250;  Norris  v.  Kellogg,  7  Ark.  112; 
Merriweather  v.  Gregory,  3  111.  50; 
McGavock  v.  Purjear,  6  Coldw. 
(Tenn.)34;  Carson  v.  Hood,  4  Dall. 
(U.  S.)  108;  Fant  t;.  Miller,  17  Gratt. 
(Va.)  47.  See  also  Wooster  v.  Clarke, 
2  Ark.  loi. 

Action  upon  Bonds. — As  to  plea  of 
nil  debet  in  actions  upon  bonds,  see 
article  Bonds,  vol.  3,  p.  664. 

Frivolous  Objections,  when  raised 
under  a  plea  of  nil  debet,  are  to  be  dis- 
regarded, as  where,  under  this  plea  in  a 
suit  upon  a  promissory  note  made  a 
part  of  the  declaration  on  oyer,  objec- 
tion was  made  "that  the  H.  E.  K.  who 
signed  the  note  is  not  the  H.  E.  K.  de- 
fendant "  and  that  the  "T  before  the 
word  'promise'  had  been  omitted." 
Hezekiah  v.  Montross,  21  Ark.  4^4. 

Informalities. — Modern  pleading  ab- 
hors technicalities,  and  rules  requiring 
pleading  to  be  in  form  do  not  demand 
that  it  follow  exact  precedent ;  thus, 
in  a  plea  of  nil  debet,  the  words  "was  not 
indebted  in  manner  and  form,"  etc., 
instead  of  "  does  not  owe  the  said  sum 
of  money  above  demanded,  or  any  part 


thereof  in  manner  and  form,"  etc.,  be- 
ing the  same  in  significance,  were  held 
good.  Miller  v.  Blow,  68  111.  304.  But 
see  Van  Vechten  v.  Cowell,  i  Hill  (N. 
Y.)  203. 

Payment  may  be  given  in  evidence 
under  the  general  issue  or  pleaded 
specially.  Craig  v.  Whips,  i  Dana 
(Ky.)  375- 

Accord  and  Satisfaction  cannot  be 
given  in  evidence  under  plea  of  nil 
debet  in  debt  on  simple  contract;  to  be 
available  it  must  be  specially  pleaded. 
M'Guire  v.  Gadsby,  3  Call  (Va.)  234. 

Oath  to  Flea. — By  statute  in  A  rkansas, 
in  suits  of  debt  on  promissory  notes,  in 
order  to  raise  the  question  of  valid  ex- 
ecution and  consideration,  it  was  essen- 
tial to  swear  to  the  plea  of  nil  debet, 
Trowbridge  v.  Pitcher,  4  Ark.  157; 
Ferguson  v.  State  Bank,  8  Ark.  416; 
State  Bank  v.  Ward,  8  Ark.  506;  State 
Bank  v.  Kerby,  9  Ark.  345;  Richardson 
V.  Comstock,  21  Ark.  69;  unless  the 
note  is  alleged  to  be  lost  and  destroj'ed, 
Norris  zk  Kellogg,  7  Ark.  112.  Compare 
Brooks  V.  Fassett,  19  Ark.  666.  See 
also  Seveir  v.  Wilson,  8  Ark.  496; 
Fowler  v.  Bender,  18  Ark.  262. 

6.  I  Chitty  on  Pleading  (i6th  Am. 
ed.),  p.  511;  Henry  v.  Earl,  8  M.  & 
W.  228;  Wills  V.  Langridge,  5  Ad.  & 
El-  383,  31  E.  C.  L.  362  :  Johnson  v. 
Gibson,  I  El.  &  Bl.  415,' 72  E.  C.  L. 
415.  As  to  the  use  of  this  plea  in  debt 
on  bonds,  see  article  Bonds,  vol.  3.  p. 
662, 

Non  Assumpsit  to  an  action  in  debt 
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(3)  Payment. — A  special  plea  of  payment  is  appropriate  in  debt 
on  simple  contracts.*     • 

(4)  Limitations. — If  the  bar  of  the  statute  of  limitations  is  relied 
upon  in  suits  in  debt  on  simple  contracts,  it  cannot,  ordinarily,  be 
given  in  evidence  under  the  general  issue,  but  should  be  specially 
pleaded.^ 

(5)  No  Consideration. — A  special  plea  that  there  was  no  consid- 
eration, or  that  it  has  failed,  is  available  in  actions  of  debt  upon 
such  contracts  as  require  an  allegation  of  consideration  in  the 
declaration,* 

b.  On  Specialties — (i)  Non  est  Factum. — In  actions  of  debt  on 
specialties,  non  est  factum,  is  the  general  issue,  but  under  this  pica 


is  a  bad  plea.     Harlow   v.    Boswell,  15     did  not  come  within  the  provisions  of  a 


111.  56;  Lancaster  v.  Lancaster,  29  111. 
App.  1510;  Hoover  v.  Hays,  i;  Mo.  125; 
Van  Vechten  v.  Co  well,  i  Hill  (N.  Y.) 
203. 

Non  est  Factum  is  a  nullity  in  suits 
in  debt  on  simple  contract.  Gebhart 
V.  Francis,  32  Pa.  St.  78. 

1.  Norris  v.  Kellogg,  7  Ark.  112; 
Sheldon  v.  Clipsham,  T.  Raym.  449. 
As  to  plea  of  payment  generally,  see 
article  Payment. 

In  Virginia,  a  plea  of  payment  held 
tantamount  to  the  general  issue.  Hen- 
derson V.  Southall,  4  Call  (Va.)  371. 
See  also  Jackson  v.  Webster,  6  Munf, 
(Va.)  462. 

Payment  without  Acquittance. — At 
common  law  a  plea  of  payment  must 
show  an  acquittance  to  be  valid,  other- 
wise it  will  be  demurrable.  Colbrook 
V.  Forster,  Cro.  Eliz.  8S4. 

Partial  Payment  will  not  support 
a  plea  of  payment.  Baldwin  v.  Church, 
10  Mod.  324.  Compare  Henry  v.  Earl, 
8  M.  &  W.  228;  Bailey  v.  Sweeting,  12 
M.  &  W.  616;  Lowe  V.  Steele,  15  M.  & 
W.  380;  Triston  v.  Barrington,  16  M.  & 
W.  61. 

Statute  Extended  against  Testator. — 
Where  an  executor  is  sued  on  a  debt 
he  may  specially  plead  in  bar  of  the 
action  a  statute  extended  against  his 
testator.     Barker  v.  Dj'e,  3  Lev.  269. 

2.  Smart  v.  Baugh,  3  J.  J.  Marsh. 
(Ky.)  363.  Compare  the  reasoning  of 
Holt,  j.,  in  Draper  v.  Glassop,  i  Ld. 
Raym.  153.  As  to  plea  of  statute  of  limi- 
tations generally,  see  article  Limita- 
tions, Statutes  of. 

In  New  Hampshire. — In  an  action  of 
debt  to  recover  from  the  devisee  a  cer- 
tain money  charge  upon  the  land,  it 
was  held  that  the  statute  of  limita- 
tions could  not  be  pleaded,  as  the  same 


local  statute  applicable  to  actions 
"  grounded  on  any  lending  or  contract 
not  under  seal."  Wilson  v.  Towle,  19  N. 
H.  244,  Sanborn  v.  Sanborn,  cited  in 
19  N.  H.  246. 

3.  Poole  V.  Vanlandingham,  i  111.  47. 
As  to  plea  of  no  consideration  gener- 
ally, in  actions  ex  co7itractH,  see  article 
Contracts,  vol.  4,  p.  944  ct  seq. 

Suits  on  Promissory  Notes. — But  want 
of  consideration  may  be  given  in  evi- 
dence under  the  general  issue  plea  of 
nil  debet  in  a  suit  on  a  promissory 
note.  Fant  v.  Miller,  17  Gratt.  (Va.) 
47 ;  see  also  article  Negotiable  In- 
struments. 

Onus  Probandl. — Under  the  special 
plea  of  failure  of  consideration,  or  no 
consideration,  to  suits  in  debt  on  prom- 
issory notes,  the  burden  of  proof  is  on 
the  defendant.  Gage  v.  Melton,  i  Ark. 
224;  Greer  v.  George,  8  Ark.  131. 
Contra,  Poole  v.  Vanlandingham,  i 
111.  47. 

A  special  plea  of  paj'ment,  in  suits 
on  simple  contracts,  also  shifts  the 
burden  upon  the  defendant.  Gebhart 
V.  Francis,  32  Pa.  St.  78. 

Covenant  Not  to  Sue. — A  covenant  by 
which  one  undertakes  not  to  sue  for  a" 
time  limited  to  recover  a  sum  due  on 
simple  contract,  cannot  be  pleaded  in 
bar  in  suit  thereon  in  debt.  Thimbleby 
V.  Barron,  3  M.  &  W.  210. 

Non  est  Factum. — This  plea,  although 
generally  appropriate  to  debt  on 
specialties,  is  also  pleadable  in  bar  in 
suits  in  that  action  upon  simple  con- 
tracts in  writing,  such  as  negotiable 
instruments,  to  which,  the  considera- 
tion being  implied,  some  of  the  dignity 
of  sealed  instruments  attaches.  Fergu- 
son V.  State  Bank,  n  Ark.  512;  Brad- 
ford V.  Ross,  3  Bibb  (Ky.)  23S. 
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the  fact  of  the  execution  of  the  deed  is  the  only  thing  traversed.* 
(2)  NU  Debet. — Ordinarily,  nil  debet  is*a  bad  plea  to  debt  on  a 
•specialty.^  But  a  material  distinction  was  drawn  between  cases 
in  which  the  specialty  is  the  very  foundatiow  of  the  action,  and 
those  cases  in  which  such  specialty  is  only  the  inducement  to  the 
action,  and  matter  of  fact  its  foundation,  for  in  the  latter,  notice- 
ably so  in  suits  for  rent  under  leases,  nil  debet  was  the  proper 
plea.^ 


1.  1  Chitty  on  Pleading  (i6th  Am. 
•ed.),  p.  511.  See  also  article  Bonds, 
vol.  3,  p.  663 ;  Chambers  r>.  Games,  2 
Greene  (Iowa)  320;  English  v.  Jersey 
City,  42  N.J.  L.  27:;:  Lancashire  Ins, 
Co.  V.  Nill,  114  Pa.  sit.  24S. 

Assignment  of  Sealed  Note. -r— The 
plea  of  non  est  factum,  in  an  action  of 
debt  on  a  sealed  note  which  has  been 
assigned,  does  not  put  in  issue  the 
assignment,  and  proof  thereof  by  plain- 
tifT  is  therefore  unnecessary.  Ison  v. 
Ison,  6  Rich.  (S.  Car.)  380. 

Failure  of  Consideration. — Under  a 
•plea  of  no7i  est  factutn  in  debt  on  a 
sealed  note,  evidence  of  failure  of  con- 
sideration cannot  be  introduced  unless 
defendant  gives  notice  to  plaintiff  of 
the  fact  as  a  defense.  Bollinger  v. 
Thurston,    2    Mill    Const.    (S.    Car.) 

447- 

Want  of  Consideration. — In  actions 
•on  specialties  the  defendant  cannot 
plead  a  special  plea  amounting  to  a 
want  of  consideration.  Wyche  v. 
Macklin,  2  Rand.  (Va.)  426. 

Usury. — A  plea  of  usury  to  a  sealed 
note  must  answer  the  whole  claim  in 
the  declaration.  Nichols  z>.  Stewart, 
21   111.  106. 

Set-off. — A  plea  of  set-ofif  by  the  de- 
fendant, of  a  debt  which  is  due  in  a 
different  capacity,  will  be  held  bad  on 
demurrer.  M'Kinney  v.  Bellows,  3 
Blackf.  (Ind.)  31. 

2.  Indiana.  —  Smith  v.  Stewart,  6 
Blackf.  (Ind.)  162. 

Missouri.  — Boj'nton  v.  Reynolds,  3 
Mo.  79. 

Netu  Jersey. — English  v.  Jersey  City, 
42  N.  J.  L.  275. 

Pennsylvania.  —  Brown  v.  Dough- 
erty, 34  Leg.  Int.  (Pa.)  248;  White  v. 
Blair,  i  Leg.  &  Ins.  Rep.  (Pa.)  85;  Com. 
V.  Russel,  14  W.  N.  C.  (Pa.)  228.  Corn- 
fare  Brubaker  v.  Taylor,  76  Pa.  St.  83. 

Tennessee.  —  Bayley  v.  Hazard,  3 
Yerg.  (Tenn.)  487. 

United  States. — Sneed  v.  Wister,  8 
"Wheat.  (U.  S.)  690. 


Engla7td. —  Mildmay  v.  Smith,  2 
Saund.  344 ;  Robinson  v.  Beilby,  7 
Mod.  237 ;  Warren  v.  Consett,  2  Ld. 
Raj'm.  1500. 

See  also  article  Bonds,  vol.  3,  p.  664. 

3.  Warren'  v.  Consett,  2  Ld.  Raym. 
1500;  Dartmouth  College  v.  Clough,  8 
N.  H.  22 ;  Gates  v.  Wheeler,  2  Hill 
(N.  Y.)  232;  Davis  v.  Shoemaker,  i 
Rawle  (Pa.)  135. 

There  are  quite  a  number  of  cases 
settling  this  question  as  stated  in  the 
text,  but  as  the  instances  arc  in  most 
cases  actions  of  debt  on  bonds,  refer- 
ence is  here  given  to  the  article  Bonds, 
vol.  3,  p.  664.  See  also  i  Chitty  on 
Pleading  (i6th  Am.  ed.),  p.  511. 

Limitations  may  be  given  in  evi- 
dence under  a  plea  of  nil  debet  in 
an  action  of  debt  for  rent.  Davis  t'. 
Shoemaker,  i  Rawle  (Pa.)  135. 

In  New  Hampshire. — In  an  action  of 
debt,  to  recover  a  charge  on  land 
against  the  devisee,  it  was  held  that 
inasmuch  as  said  charge  was  not 
"grounded  on  an}'  lending  or  contract 
not  under  seal  "  in  which,  by  the  Act  of 
June  30.  1825,  the  statute  of  limitations 
was  a  proper  defense,  that  statute  could 
not  be  pleaded.  Wilson  v.  Towle,  19 
N.  H.  244. 

Notice  of  Nonpayment. — In  a  suit  in 
debt  against  the  assignor  of  a  sealed 
note  a  special  plea  that  there  was  no 
notice  given  defendant  of  refusal  to 
pay  was  held  bad  on  demurrer.  Bay- 
ley  V.  Hazard,  3  Yerg.  (Tenn.)  487. 

In  Tennessee. — The  provisions  of  the 
Act  of  1807,  c.  95,  apply  to  suits  in  debt 
on  property  contracts,  and  it  is,  there- 
fore, necessary,  if  defendant  relies  on 
failure  to  give  notice  of  the  time  and 
place  of  delivery  of  the  goods  con- 
tracted for,  to  specially  plead  that  de- 
fense. Crockett  v,  Moore,  3  Sneed 
(Tenn.)  145. 

Conditions  Performed.  —  A  plea  of 
conditions  performed,  to  a  suit  in  debt 
on  a  specialty,  is  equivalent  to  a  plea  of 
payment  and  is  practically  the  general 
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c.  On  Records— (i)  Nul  Tie  I  Record. — The  more  usual  and 
general  issue  plea  in  the  case  of  suits  on  records  or  judgments  is 
nul  tiel  record,  by  which  the  issue  raised  and  determinable  is 
simply  the  existence  of  the  record  as  alleged.* 

(2)  Nil  Debet. — Wherever  the  record  sued  on  does  not,  of  itself, 
import  absolute  verity,  as  was  the  opinion  for  a  long  time  held 
with  reference  to  the  judgments  of  the  courts  of  other  states  than 
where  suit  was  brought,  the  plea  of  nil  debet  has  been  considered 
appropriate  to  raise  the  issue  of  jurisdiction  in  the  court  pronounc- 
ing judgment.*  But  the  more  recent  adjudications  in  this  country,. 


issue.  Hammitt  v.  BuUett,  i  Call 
(Va.)  567. 

1.  1  Chittj'  on  Pleading  (i6th  Am. 
ed.),  P-  512. 

Alabama.  —  Hardwick  v.  King,  i 
Stew.  (Ala.)  312;  Hunt  v.  Majfield,  2 
Stew.  (Ala.)  124. 

Illinois. — Pearl  v.  Wellman,  8  111. 
311  ;   Warren  v.  McCarthy,  25  111.  95. 

Kentucky. — Williams  v.  Preston,  3  J. 
J.  Marsh.  (Ky.)  600. 

Maine. — McKim  v.  Odom,  12  Me.  94. 

Massachusetts. — Hall  v.  Williams,  6 
Pick.  (Mass.)  232. 

Ne-w  Hampshire .—  \^ WhwT  v.  Abbott, 
59  N.  H.  132. 

Nexv  jfersey. — Douglass  v.  Steward, 
3  N.J.  L.  282. 

Ne-M  Tork. — Green  v.  Ovington,  16 
Johns.  (N.  Y.)  55;  Starbuck  t'.  Murray, 
5  Wend.  (N.  Y.)  148;  Andrews  v. 
Montgomery,  19  Johns.  (N.  Y.)  162; 
Shumway  v.  Stillman,  4  Cow.  (N.  Y.) 
292;  Sackett  v.  Andross,  5  Hill  (N.  Y.) 

327- 

Oh  to. — Goodrich  r.  Jenkins, 6  Ohio  43. 

South  Carolina. — Mclntire  v.  Ca- 
ruth,  I  Treadw.  Const.  (S.  Car.)  457; 
Wadsworth  v.  Letson,  2  Spears  (S. 
Car.)  277. 

Vermont. — Woods  v.  Pettis,  4  Vt.556. 

United  States. — Mills  xk  Durvee,  7 
Cranch  (U.  S.)  481. 

But  see  cofitra,  Evans  v.  Tatem,  9 
S.  &  R.  (Pa.)  252,  holding  that  nul  tiel 
record  to  an  action  of  debt  in  Penn- 
sylvania, on  a  decree  of  court  of  equity 
for  money  recovered  in  Tennessee,  is 
bad  on  general  demurrer,  and  that  the 
defendant  must  frame  a  special  plea 
concluding  to  the  country  traversing 
the  averments  of  the  declaration;  but 
this  decision  rests  really  on  the  view 
formerly  obtaining  that  decrees  in 
chancery  were  not  records.  Vide  supra., 
II.,  When  the  Action  Lies;  3.  On 
Judgments. 

Variances. — Under  the  plea  of  nul 


tiel  record  questions  of  variance  be- 
tween the  judgment  declared  upon  and 
the  declaration  are  properly  raised  and 
such  variances  are  generally  fatal. 
Caldwell  V.  Bell,  3  Ark.  419:  Shelton 
V.  Clark,  7  Ark.  194;  Smith  v.  Drew, 
5  Mass.  514.  Compare  Hutchison  xk 
Patrick,  3  Mo.  65.  See  also  Kennedy' 
V.  Denoon,  2  Treadw.  Const.  (S.  Car.) 
617. 

Injunction  against  Foreign  Judgement. 
—  Under  a  plea  of  nul  tiel  record  to 
debt  on  a  judgment  recovered  in  an- 
other state,  defendant  can  produce  in 
evidence  the  record  of  injunction  pro- 
ceedings in  said  state  staying  further 
action  on  said  judgment.  Such  a  de- 
fense, to  be  available,  must  be  specially 
pleaded.  Palmer  v.  Palmer,  2  Miles 
(Pa.)  373. 

Void  Judgment. — If,  under  a  plea  of 
nul  tiel  record.,  the  record  produced 
discloses  a  void  judgment,  there  can 
be  no  recovery.  Bruce  v.  Cloutman, 
45  N.  H.  37. 

Erroneous  Taxation  of  Costs. — Under 
the  plea  of  Jiul  tiel  record,  the  question 
is  not  examinable  as  to  whether,  in  the 
judgment  sued  on,  the  clerk  taxed  the 
proper  costs.  Snoddy  v.  Maupin,  7 
T.  B.  Mon.  (Ky.)  51  ;  Hunt  v.  Lyle,  6 
Yerg.  (Tenn.)  412 

Concluding  witb  Verification.  —  In  a 
suit  in  debt  upon  a  judgment  recovered 
in  a  sister  state,  a  plea  of  7iul  tiel  record 
is  bad  which  concludes  to  the  country, 
for,  inasmuch  as  the  record  is  treated 
not  as  such  per  se,  but  as  prima  facie 
evidence  of  the  debt  in  the  case  of  such 
a  judgment,  the  court  are  the  judges 
of  the  factum  of  the  record,  and  the 
plea  should  conclude  w-ith  a  verifica- 
tion. Hall  t'.  Williams,  6  Pick.  (Mass.) 
232;  Wittemore  T'.  Malcolmson,  9  N. 
j!  L.  J.  338.  See  also  Evans  v.  Tatem, 
9  S.  &  R.  (Pa.)  252. 

2.  Kentucky. — Williams  v.  Preston,  3 
J.  J.  Marsh.  (Ky.)  600. 
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under  the  influence  of  the  "full  faith  and  credit"  clause  in  the 
Constitution  of  the  United  States,  have  more  and  more  tended 
towards  the  doctrine  that  judgments  of  record  in  sister  states  im- 
port verity  upon  their  face,  and,  consequently,  have  held  this 
plea  to  be  wholly  inappropriate  in  actions  of  this  character.^ 

(3)  Payment. — Governed  to  a  certain  extent  by  statute,  payment 
is  properly  pleadable  in  an  action  of  debt  on  a  judgment,  but  it 
must  be  specially  pleaded  to  be  available.* 


Maine. — Clark  t;.  Mann,  33  Me.  268. 

JVew  Hampshife. — Thurber  7'.  Black- 
bourne,  I  N.  H.  242  ;  Wright  v.  Bovn- 
ton,  37  N.  H.  9;  JudkinsT'.  Union  Mut. 
F.  Ins.  Co.,  37  N.  H.  470. 

Massachusetts. — Hall  f.  Williams,  6 
Pick.  (Mass.)  232 ;  McRae  v.  Mattoon, 
13  Pick.  (Mass.)  53. 

JVeiv  Jersey. — Curtis  f.  Gibbs,  2  N.J. 
L.  377;  Beale  v.  Berryman,  30  N.J.  L. 
216  (but  see  dissenting  opinion  in  this 
case). 

JVew  Tork. — Starbuck  v.  Murray,  5 
Wend.  (N.  Y.)  148. 

England. — Walker  r;.  Witter,  Doug,  i. 

See  also  Caldwell  v.  Bell,  3  Ark.  419; 
Bissell  t;.  Briggs,  9  Mass.  462;  Jones 
X'.  Pope,  I  Saund.  38,  note  (3). 

1.  Alabama. —  Hardwick  v.  King,  i 
Stew.  (Ala.)  312. 

Arkansas. —  Henslej'  v.  Force,  12 
Ark.  756. 

Illinois. — Chipps  v.  Yancey,  i  111. 
19;  Knickerbocker  L.  Ins.  Co.  v.  Barker, 
55  111.  241. 

JVetv  Jersev. — Lanning  v.  Shute,  ^ 
N.J.  L.  635.  " 

Maine. — McKim  I'.Odom,  12  Me.  94. 

Pennsylvania. — Evans  v.  Tatem,  9 
S.  &  R.  (Pa.)  2152;  Benton  v.  Burgot, 
10  S.  &  R.  (Pa.)  240. 

Vermont. —  St.  Albans  v.  Bush,  4 
Vt.  58;  Newcomb  v.  Peck,    17   Vt.  302. 

Virginia. — Clarke  v.  Day,  2  Leigh 
<Va.)  172;  Kemp  v.  Mundell,  9  Leigh 
(Va.)  12. 

United  States. — Armstrong  v.  Car- 
son, 2  Dall.  (U.  S.)  302;  Mills  v. 
Duryee,  7  Cranch  (U.  S.)  481  ;  Hamp- 
ton V.  McConnel,  3  Wheat.  (U.  S.) 
234;  Reed  v.  Ross,  i  Baldw.  (U.  S.) 
36;  Field  V.  Gibbs,  Pet.  (C.  C.)  155. 

But  see  the  elaborate  opinions  in 
Draper  v.  Gorman,  8  Leigh  (Va.)  628, 
which  retrogrades  to  the  older  view 
and  holds  nil  debet  to  be  an  appro- 
priate plea  to  a  suit  in  debt  in  that 
state  on  a  judgment  recovered  in  the 
District  of  Columbia,  because,  the  said 
■district   not   being   one    of  the   states, 


judgments  recovered  within  its  borders 
were  not  within  the  intent  of  the  "full 
faith  and  credit  clause "  and  were  in 
reality  foreign  judgments /er  se.  The 
case  affords  a  good  illustration  of  the 
unwillingness  and  jealousy  of  courts  to 
admit  the  full  validity  of  judgments 
recovered  in  other  jurisdictions. 

Domestic  Judgment. — But  nil  debet  is 
demurrable  if  pleaded  to  debt  on  a 
domestic  judgment.  Dunn  v.  Hill,  63 
Me.  174;  Bullis  V.  Giddens,  8  Johns. 
(N.  Y.)  82;  Sackett  v.  Andross,  5  Hill 
(N.  Y.)  327.  See  also  Burd  v.  M'Gre- 
gor,  2  Grant's  Cas.  (Pa.)  353. 

On  an  Amercement. — The  plea  of  nil 
debet  is  not  pleadable  in  an  action  of 
debt  against  a  sheriff  to  recover  an 
amercement.     Cantield  v.   Allen,  i  N. 

J   L-  235- 

2.  Owens  v.  Chandler,  16  Ark.  651; 
Stat.  4  Anne,  c.  16;  Fowell  ik  Forrest, 
2  Saund.  48;  Gulick  v.  Loder,  13  N.  J. 
L.  68.  As  to  pleading  payment  gen- 
erally, see  article  Payment. 

Payment  at  Common  Law. — At  com- 
mon law  on  domestic  judgments  of 
record,  prior  to  the  passage  of  the  Stat. 
4  Anne,  c.  16,  even  payment  could  not 
be  pleaded.  Hardwick  v.  King,  i  Stew. 
(Ala.)  312. 

Payment  to  Marshal  of  Prison.— In  an 
action  of  debt  upon  a  judgment  the  de- 
fendant committed  to  prison  in  default 
of  payment  cannot  plead  in  bar  pay- 
ment to  the  marshal  of  the  prison  in 
default  of  finding  the  plaintiff.  Taylor 
V.  Baker,  2  Mod.  214. 

Tender  after  Suit  Brought. — A  tender 
after  the  bringing  of  suit  on  a  judgment 
cannot  be  shown  under  a  plea  of  pay- 
ment. Fishburne  f.  Sanders,  i  Nott  & 
M.  (S.  Car.)  242.  See  Birks  v.  Trip- 
pet,  I  Saund.  33,  note,  where  a  simi- 
lar principle  is  held  applicable  to  a  suit 
on  a  bill  of  exchange. 

Law  of  Place  of  Judgment. — A  plea  of 
payment  to  an  action  of  debt  in  a  sister 
state,  containing  an  averment  that  such 
plea  would  be  good  where  judgment 


926 


Volume  V. 


The  Pleadings. 


DEBT. 


The  Fleas. 


(4)  Want  of  Jurisdiction. — While  the  tendency  of  modern 
opinion  is  clearly  in  favor  of  the  conclusiveness  of  judgments 
recovered  in  sister  states,  and  adverse  to  permitting  want  of  juris- 
diction to  be  shown  under  the  plea  of  nil  debet  in  a  suit  there- 
upon,*  nevertheless,  sound  authority  is  not  wanting  that  a  special 
plea  of  want  of  jurisdiction  in  the  court  rendering  judgment  may 
be  appropriately  filed  in  such  actions  ;  but  if  relied  on  it  must  be 
specially  pleaded,**  and  must  fully  contain  every  averment    requi- 


was  rendered,  puts  in  issue  the  law  of 
■such  place.  Hutchison  v.  Patrick,  3 
Mo.  65. 

Payment  and  Accord  and  Satisfaction 
"were  held  to  be  good  pleas  in  actions  of 
■debt,  upon  a  judgment  recovered  in 
another  state.  Hardwick  v.  King,  i 
Stew.  (Ala.)  312.  But  see  Oilman  v. 
Lewis,  24  N.  J.  L.  246,  note. 

Nul  Tiel  Record,  Payment,  and  Re- 
lease may  all  be  pleaded  in  one  action 
of  debt  on  judgment  and  not  be  held 
bad  for  duplicity.  Chapman  v.  Sloan, 
2  N.  H.  464. 

Impeachment  of  Judgment. — Where  a 
judgment  has  been  recovered  in  an- 
other state,  a  plea  impeaching  its 
validity  on  the  ground  that  the  claim 
under  which  it  was  recovered  was 
fraudulent  and  void  is  inadmissible. 
Wittemore  v.  Malcolmson,  9  N.  J.  L. 
J.  33S;  Green  v.  Ovington,  16  Johns. 
(N.  Y.)  55.  Contrast  Lucas  v.  Cope- 
land,  2  Stew.  (Ala.)  151. 

Plene  Administravit. — Where  an  ex- 
ecutor is  sued  upon  a  judgment  recov- 
ered against  him,  to  be  liquidated  by 
assets  quando  accide7-int,  and  the 
declaration  charges  a  devastavit  of 
such  assets,  all  defenses  are  open  to 
him  that  were  available  in  the  original 
suit  and  he  may  put  in  therefore  a  spe- 
cial plea  of  plene  administravit. 
Southard  v.  Potts,  22  N.'  J.  L.  27S. 
See  also  Evans  f.  Tatem,  9  S.  &  R. 
(Pa.)  252. 

Defendant's  Goods  Attached. — A  spe- 
cial plea  of  goods  attached  in  debt  on 
a  foreign  judgment  will  be  bad  on  de- 
murrer unless  it  shows  on  its  face  a 
satisfaction  of  the  judgment.  Pearl  v. 
Wellman,  8  111.  311. 

Poor  Debtor's  Discharge.  —  Where  a 
prisoner  has  been  discharged  under  the 
poor  debtor's  oath,  and  the  creditor  sub- 
sequently sues  himon  the  judgment  for 
nonpayment  of  which  he  was  impris- 
oned, it  is  not  necessary  for  him  to 
specially  plead  this  discharge  in  bar  of 
execution   against   the   body.     Foord's 


Case,  5  N.  H.  310.  See  also  Dewey  v. 
Bradbury,  2  Tyl.  (Vt.)  201. 

Escape  without  the  consent  of  the 
plaintiff,  although  with  that  of  the 
sheriff,  cannot  furnish  a  plea  in  bar  to 
a  suit  upon  the  judgment.  Buxton  v. 
Home,  I  Show.  249. 

Discharge  in  Bankruptcy  is  specially 
pleadable  to  an  action  of  debt  on  a  judg- 
ment, but  must  be  techhicallj'  worded  ; 
such  a  plea  shows  clearly  the  jurisdic- 
tion of  the  court  granting  the  discharge, 
and  discloses  the  character  of  the  ap- 
plication and  proceedings.  Sackett  v. 
Andross,  5  Hill  (N.  Y.)  327.  See 
also  Dusenburv  v.  Hoyt,  14  Abb. 
Pr.      N.     S.      (N.     Y.      Super.      Ct.) 

In  Vermont. — In  accordance  with  the 
Gen.  Stat.,  in  an  action  in  debt  on  the 
judgment  of  a  probate  court  against 
executor  for  a  balance  found  due  the 
estate,  said  executor  cannot  plead  a  set- 
off of  a  claim  accruing  to  him  prior  to 
testator's  death,  and  of  course  before 
the  rendition  of  said  judgment.  Soule 
V.  Benton,  44  Vt.  309. 

Writ  of  Error  Pending. — In  an  action 
of  debt  on  a  judgment  a  plea  of  "  writ 
of  error  pending"  may  be  pleaded  in 
abatement  of  the  action.  Courtney's 
Case,  7  Mod.  140;  Mason  v.  March,  3 
Salk.  397.  But  see  cotitra,  cases  cited 
in  note  {d)  to  that  case ;  also  cojitra, 
Goodwin  v.  Godwin,  10  Mod.  17; 
Anonymous,  i3  Mod.  48. 

1.  On  Records. — See  sufra,  (2)  A'^il 
Debet. 

2.  Alabama. — Hunt  v.  Mayfield,  2 
Stew.  (Ala.)  134. 

Connecticut. — Aldrich  v.  Kinney,  4 
Conn.  380. 

Illinois. — Warren  v.  McCarthy,  25 
111.  95. 

Nc-iV  Tork. — Starbuck  v.  Murray,  5 
Wend.  (N.  Y.)  14S;  Harrod  :■.  Barretto, 
I    Hall    (N.   Y.)  155. 

Contra,  M'Gee  v.  Sheffield,  3  Stew. 
&  P.  (Ala.)  3151 ;  Henslev  v.  Force,  12 
Ark.  756;  Field  v.  Gibbs,  Pet.  (C.  C.)  155. 
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site  to  support  the  allegation  and  to  negative  all  legal  presumptions, 
in  favor  of  the  record.* 

(5)  Liviitations. — A  special  plea  of  limitations  has  been  held 
appropriate  in  debt  on  foreign  judgments  by  those  cases  wherein,, 
under  older  views,  such  records  were  deemed  not  conclusive,  but 
in  the  nature  of  simple  contracts.^ 

d.  On  Statutes — (i)  Nil  Debet. — Nil  debet  is  also  the  general 
issue  in  suits  to  recover  penalties  given  by  statute.* 

(2)  Limitations. — In  an  action  on  a  penal  statute  to  render  the 
statute  of  limitations  a  bar,  it  must  be  specially  pleaded.* 

(3)  Not  Guilty. — "  Not  guilty"  was  sometimes  pleadable  to- 
suits  in  debt  for  statutory  penalties,  but  it  would  seem  to  be  more 
appropriate  to  the  quasi-criminal  form  of  action,  qui  tarn,  in  which,, 
however,  nil  debet  is  also  appropriate.^ 

6.  The  Replication. — The  rules  applicable  to  all  pleadings  are 
equally  pertinent  to  debt,  in  which  the  object  of  the  successive 
stages  of  pleading  is  only  to  raise  a  single  issue  of  fact  that  may 
be  determined ;  therefore,  whenever  the  replication  is  necessary^ 
every  perfect  and  otherwise  unanswerable  defense  raised  by  the 
plea  must  be  traversed.® 


1.  Moulin  V.  Trenton  Mut.  L.,  etc., 
Ins.  Co.,  24  N.  J.  L.  222 ;  Gilman  v. 
Lewis,  24  N.J.  L.  246  (in  which  most 
able  opinion  the  matter  is  clearly  and 
exhaustively  considered);  Shumway 
-.'.  Stillman',  4  Cow.  (N.  Y.)  292.  See 
also  article  Jurisdiction. 

2.  Duplex  V.  pe  Roven,  2  Vern. 
1540;  Williams  v.  Preston,  3  J.  J. 
Marsh.  (Ky.)  600;  Hubbell  v.  Con- 
drej-,  5  Johns.  (N.  Y.)  132;  Bissell  v. 
Hall,  II  Johns.  (N.  Y.)  16S.  Contra, ?,e.e 
Pease  v.  Howard,  14  Johns.  (N.  Y.) 
479;  Mahurin  v.  Bickford,  8  N.  H.  54; 
Richards  v.  Bickley,  13  S.  &  R.  (Pa.) 
395.  See  also  Brewer  v.  Boynton,  71 
Mich.  254;  Hinton  v.  Townes,  i  Hill 
(S.  Car.)  439. 

Limitation  under  Plea  of  Payment. — 
Where  the  lex  fori  is  silent  as  to  -what 
should  constitute  the  period  of  limita- 
tion with  respect  to  foreign  judg- 
ments, the  defense  should  not  be  spe- 
cially pleaded,  but  given  in  evidence 
under  a  plea  of  payment.  Gulick  v. 
Loder,  13  N.  J.  L.  68.  See  also 
Thomas  v.  Robinson,  3  Wend.  (N.  Y.) 
267. 

3.  Bawtry  v.  Lobed,  Hob.  218. 

The  new  pleading  rules  in  England 
abolishing  the  plea  of  nil  debet  did  not 
apply  to  debt  on  statutes.  Spencer  v. 
Swannell,  3  M.  &  W.  154;  Jones  v. 
Williams,  4  M.  &  W.  375;  Edwards  v. 
Hill,  II    111.    22;   Stilson    v.   Tobey,    2 


Mass.  521.    See  also  article  PENALTiEa 
AND  Penal  Actions. 

4.  Gebhart  v.  Adams,  23  111.  397.. 
Compare  Tobacco-Pipe  Makers  v.  Lo- 
der, 16  Q^  B.  765.  And  see  generally, 
article  Limitations,  Statutes  of.. 
Contra,  holding  that  it  may  be  given 
in  evidence  under  the  general  issue, 
Watson  V.  Anderson,  Hard.  (Ky.)  4158; 
Estill  V.  Fox,  7  T.  B.  Mon.  (Ky.)  552; 
Moore  v.  Smith,  5  Me.  490 ;  Pike  v,. 
Jenkins,  12  N.  H.  255. 

Fees  Given  toy  Statute. — In  a  suit  by 
a  judge  to  recover  certain  fees  given 
him  by  local  statute,  a  demurrer  was 
sustained  to  a  special  plea  of  limita- 
tions averring  the  lapse  of  a  period  ap- 
plicable to  simple  contract  debts,  inas- 
much as  the  right  arose  out  of  statute. 
Cowenhoven  v.  Middlesex  County,  44 
N.  J.  L.  232. 

5.  Arch.  N.  P.  i,  349;  Coppin  t'.  Car- 
ter, I  T.  R.  462;  Stilson  v.  Tobey,  2 
Mass.  521 ;  Burnham  v.  Webster,  5 
Mass.  266;  Hitchcock  v.  Munger,  15 
N.  H.  104.  See  also  article  Penalties 
AND  Penal  Actions. 

6.  Nadenbousch  v.  M'Rea,  Gilmer 
(Va.)  228;  Parker  v.  Harris,  4  Mod. 
76;  Pearl  t'.  Wellman,  8  111.  311.  See 
also  Lucas  v.  Farrington,  21  111.  31. 
And  see  generally,  article  Replica- 
tions. 

Similar  to  ABSumpBit. — The  replica- 
tion in  debt  on    simple  contract  does 
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V.  The  Pleadings  in  Book-debt — 1.  In  General.— Proceedings  in 
book-debt  are,  in  many  respects,  analogous  to  the  common-law 
action  of  account,  but  as  the  former  owes  its  very  existence  to  legis- 
lative enactment,  so,  also,  are  the  pleadings  therein  governed  wholly 
by  statute,  and  the  method  and  forms  thereby  prescribed  must  be 
strictly  followed. ^ 

2.  The  Declaration. — The  form  of  declaration  in  book-debt,  as 
provided  by  the  statute,  contains  a  claim  of  a  sum  certain,  as  justly 
due  from  the  defendant,  a  recital  that  said  sum  is  so  due  upon  the 
original  book  of  plaintiffs  with  profert  of  the  same,  and  an  aver- 
ment of  a  request  by  plaintiff,  and  a  refusal  by  defendant,  to  pay 
the  claifn.* 

3.  The  Pleas — a.  Generally. — Pleas  in  court,  in  the  first  instance, 
should  go  to  the  declaration,  and  should  not  depend,  for  their 
validity,  upon  the  plaintiff's  account.^ 

b.  Nil  Debet. — As  in  debt  on  other  simple  contracts,  so  in  this 
form  of  action,  the  general  issue  plea  is  nil  debet.^ 


not  differ  from  that  in  assumpsit. 
I  Chitty  on  Pleading  (i6th  ed.),  p. 
6io.  See  also  Davis  v.  Shoemaker,  i 
Rawle  (Pa.)  135.  , 

But  while  to  a  plea  of  limitations  in 
assumpsit  a  replication  traversing  the 
same  to  the  effect  that  the  defendant 
did  within  the  period  "undertake"  and 
"  promise  "  to  paj'  is  good,  such  a  rep- 
lication in  debt  on  simple  contract  is 
bad  on  general  demurrer.  Chenot  v. 
Lefevre,  8  111.  637. 

Traversing  Immaterial  Facts. — To  a 
declaration  on  a  duebill  by  the  as- 
signee against  the  maker  the  defendant 
pleaded  that  on  the  iSth  of  November, 
and  before  the  assignment,  he  paid  the 
duebill  and  the  same  was  not  assigned 
on  the  17th  as  alleged,  but  long  after; 
the  replication  was  that  defendant  did 
not  pay  the  duebill  to  payee  on  the 
iSth  before  it  became  due  or  before  it 
was  assigned,  and  that  the  assignment 
was  made  on  the  17th;  to  this  there 
was  a  demurrer  for  duplicity,  which 
was  overruled  on  the  ground  that  the 
allegation  that  the  assignment  was 
made  on  the  17th  was  immaterial. 
Hereford  v.  Crow,  4  111.  423.  Compare 
Miller  v.  Blow,  68  111.  304. 

Concluding  with  Damages. — A  replica- 
tion confessing  and  avoiding  the  facts 
in  the  plea  ought  not  to  conclude  with 
a  demand  for  damages.  Bisse  v.  Har- 
court,  3  Mod.  281.  See  also  Cowper  v. 
Garbett,  13  M.  &  W.  33. 

Debt  on  Record. — To  a  plea  of  nul  tiel 
record  in  an  action  of  debt  on  judg- 
ment,  the   proper  replication    affirms 


that  there  is  such  a  record,  and  con- 
cludes with  front  fatet  per  recordum. 
Pearl  v.  Wellman,  8  111.  311.  Com- 
pare Share   v.  Becker,  8  S.  &  R.  (Pa.) 

239- 

But  see  contra,  seinble.  Cole  v.  Dris- 
kell,  I  Blackf.  (Ind.)  16  (but  this  case 
being  debt  on  judgment  recovered  in 
another  state,  it  was  held,  under  the 
old  doctrine,  that  such  an  action  was 
debt  on  simple  contract).  See  also  3 
Dy.  3680,  pi.  45.     . 

1.  Tobias  v.  McGregor,  19  Vt.  113. 
See  Statutes  Vermont  (1894),  c.  74, 
4§  1446-1450;  Statutes  Connecticut 
(18SS),  §§    1030,    1040-1041,    1371-1372. 

Book-debt  and  Account  Distinguished 
are  not  one  and  the  same,  and  the 
forms  of  pleading  in  the  two  actions 
are  not  interchangeable.  Tobias  v. 
McGregor,  19  Vt.  113;  Matthews  v. 
Tower,  39  Vt.  4^3. 

2.  See  Vermont  Stat.  (1894),  §  5417, 
Form  23,  for  the  form. 

3.  Porter  v.  Smith,  20  Vt.  344. 

4.  Anderson  v.  Henshaw,  2  Day 
(Conn.)  272. 

Limitation. — There  is  no  necessity  for 
a  special  plea  of  limitations  in  book- 
debt.  It  is  probably  provable  under  the 
general  issue  before  the  auditors.  An- 
derson V.  Henshaw,  2  Day  (Conn.)  272; 
Newel  V.  Keith,  11  Vt.  214.  See  also 
Lord  V.  Shaler,  3  Conn.  131 ;  Humph- 
rey V.  Oviatt,  8  Conn.  413.  Contra 
semble.  Weed  v.  Bishop,  7  Conn.  128. 

For  applications  of  the  statute  of 
limitations  in  book-debt,  see  Dunning 
V.   Chamberlin,  6  Vt.   127;    White  v^ 
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c.  Offset. — By  the  statute  in  Vermont  one  claim  on  book 
may  be  filed  as  an  offset  by  the  defendant  to  another  claim  on 
book  for  which  he  is  sued,  but  it  should  be  specially  pleaded  and 
not  introduced  as  evidence  before  the  auditors.^ 

d.  Satisfaction,  Release  or  Discharge.— If  a  defendant 
can,  by  evidence  aliunde  his  own,  produced  before  the  court  at 
the  initial  hearing,  show  a  payment  in  full  of  all  articles  set  out 
on  oyer  of  the  account,  he  may  plead  satisfaction,  release  or 
discharge  before  the  court.^ 

e.  Defective  Pleas. — All  pleas  in  bar  which  put  in  issue  mat- 
ters of  defense  provable  before  the  auditors  by  the  testimony  of 
the  parties,  and  which  thus  go  to  the  merits  of  the  case,  are  bad  in 
substance.3 

4.  Auditing  in  Book-debt. — It  is  provided  by  statute  in  both 
Connecticut  and  Vermont  that  the  accounts  of  the  respective  par- 
ties shall  be  adjusted  before  auditors  upon  a  preliminary  judg- 
ment that  defendant  do  account.'* 

Summary  Statement  of  the  Practice. — According  to  the  provisions  of 
these  statutes  respectively,  the  practice  in  Vermont  is,  after  the 
filing  of  the  declaration  and  general-issue  plea,  to  hear  the  case 


Dow,  23  Vt.  300;  Bliss  V.  Allard,  49 
Vt.  350. 

Tender. — Tenders  authorized  bj  stat- 
ute after  suits  are  commenced  and  be- 
fore their  entry  in  court  are  not  to  be 
pleaded,  but  given  in  evidence  under 
the  general  issue  before  the  auditor. 
Woodcock  t'.  Clark,  18  Vt.  333;  Pratt 
7'.  Gallup,  7  Vt.  344.  But  see  Hassam 
V.  Hassam,  22  Vt.  516,  holding  that  a 
replication  of  tender  to  a  plea  in  offset 
of  a  certain  amount  was  good. 

Payment  into  Court. — When  one  in- 
tends to  rel_y  upon  a  tender  fendetite 
lite,  he  must  pay  the  money  into  court 
and  not  leave  it  in  the  hands  of  the  au- 
ditor.    Wing  V.   Hurlburt,    15   Vt.  607. 

1.  Hassam  v.  Hassam,  22  Vt.  516; 
Temple  v.  Bradley,  14  Vt.  254 ;  Eaton 
V.  Whitcomb,  17  Vt.  641 ;  Tobias  v. 
McGregor,  19  Vt.  113.  But  see  Flower 
Brook  Mfg.  Co.  v.  Buck,  iS  Vt.  238; 
Walker  v.  Barrington,   28  Vt.  781. 

Offsets — In  Another  Action. — By  the 
Judiciary  Act,  where  an  action  in  con- 
tract is  pending,  and  the  defendant  has 
a  claim  on  book  against  the  plaintiff, 
which,  being  unliquidated,  he  cannot 
plead  as  an  offset,  he  may  file  a  sepa- 
rate action  of  book-debt  for  the  purpose 
of  having  the  amount  of  said  cl.aim  de- 
termined, which  said  action  the  court 
shall  hear  first,  and  whatever  sum  is 
allowed  plaintiff  he  may  plead  as  his  off- 
set in  the 'first  action.     Blackmore  v. 


Page,  2TyI.  (Vt.)  no;  Dyer  t;.  Burdict, 
Braj-t.  (Vt.)  222.  Compare  Davis  v. 
Barton,  8  Vt.  246;  Herrick  v.  Richard- 
son,  17  Vt.  375. 

2.  Read  v.  Barlow,  i  Aik.  (Vt.)  145. 

3.  Hall  V.  Downs,  Brayt.  (Vt.)  168; 
Delaware  v.  Staunton,  S.Vt.  48;  Mat- 
thews V.  Tower,  39  Vt.  433.  But  see 
Burton  v.  Ferris,  Brayt.  (Vt.)  78. 

Flea- In  Abatement. — A  plea  in  abate- 
ment filed  after  one  trial  has  been  had 
upon  the  general  issue,  is  bad,  being 
pleaded  out  of  time.  Pike  v.  Blake,  8  Vt. 
400.  See  also  Loomis  v.  Barrett,  4  Vt. 
450 ;  Perry  v.  Whitney,  30  Vt.  390. 

Nonsuit. — The  plaintiff  cannot  be- 
come nonsuited  after  rendition  of  judg- 
ment to  account  and  reference  to  au- 
ditors.  Lyon  T'.  Adams,  24  Vt.  268. 

4.  In  Connecticut  it  is  provided  that 
the  court  shall  appoint  not  more  than 
three  auditors,  and,  on  the  acceptance  of 
their  report,  judgment  is  entered.  Conn. 
Stat.  1849,  §  218;  1888,  §   1037. 

In  Vermont  it  is  provided  that  when 
a  defendant,pleads  a  plea  in  bar,  there 
may  be  a  trial  by  jury,  and  if  the  ver- 
dict and  judgment  be  that  he  account, 
the  court  shall  appoint  one  or  more  au- 
ditors to  adjust  the  accounts,  and,  unless 
cause  to  the  contrary  is  shown,  their 
report  is  conclusive  and  judgment  for 
the  amount  found  is  entered  accord- 
ingly. Vt.  Stat.  (1894),  §§  1457-1450; 
Cross  V.  Haskins,  13  Vt.  536. 
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initially  on  the  issue  account  vel  non,  with  the  privilege  of  a  trial 
thereon  by  jury,  and  if  the  verdict  be  for  the  plaintiff,  there  is  an 
interlocutory  judgment  that  the  defendant  do  account ;  the  case 
is  then  referred  to  the  auditors  to  examine  the  accounts  with  the 
appropriate  evidence  and  report  upon  the  facts,  and,  on  the  com- 
ing in  of  their  report,  if  accepted,  the  court  pronounces  judgment 
for  the  amount  audited.  The  practice  in  Connecticut  \s>  similar, 
with  the  exception  that  there  the  statute  does  not  expressly  pro- 
vide a  jury  trial,  and  the  court  may,  in  its  discretion,  refer  the 
matter  to  auditors  prior  to  the  filing  of  any  plea.* 


1.  Plea  Immaterial. —  In  Connecticut 

it  is  not  a  condition  precedent  to  the 
appointment  of  auditors  that  any  plea 
be  interposed;  the  case  may  be  referred 
upon  a  demurrer.  King  v.  Lacey,  8 
Conn.  499. 

Certainty  of  Report. — Auditors  should 
report  the  facts  with  sufficient  certainty 
for  the  court  to  render  judgment  there- 
on at  once.  Walsh  v.  Pierce,  11  Vt.  32; 
Stoddard  v.  Chapin,  15  Vt.  443;  Sar- 
geant  v.  Pettibone,  i  Aik.  (Vt.)  355. 

Reasons  of  Disallowance. — And  when- 
ever they  disallow  an  account  they 
should  generally,  if  requested,  set 
forth  their  reasons  for  so  doing. 
Goodrich  v.  Drew,  10  Vt.  137;  Croker 
XK  Goodnow,  42  Vt.  682. 

Report  of  Facts. — It  is  the  duty  of 
auditors  to  report  the  facts  as  found,they 
being  the  judges  of  the  evidence.  Wood 
V.  Barney,  2  Vt.  369;  Newel  v.  Keith, 
II  Vt.  214;  Bent  V.  Manning,  10  Vt. 
2215;  Eddv  V.  Hine,  3  Vt.  389;  Fay  v. 
Green,  2  Aik.  (Vt.)  386. 

But  they  need  not  set  out  the  par- 
ticular testimony  upon  which  the  facts 
as  found  depend.  Strong  v.  McConnel, 
5  Vt.  338;  Walsh  V.  Pierce,  11  Vt.  32; 
Macks  V.  Brush,  5  Vt.  70;  Shaw  v. 
Shaw,  6  Vt.  69;  Skinner  xk  Conant, 
2  Vt.  453;  Fry  V.  Slyfield,  3  Vt.  246; 
Eddv  V.  Hine,  3  Vt.  389;  Iloyt  v. 
Clark,  39  Vt.  87.  See  also  Territt  v. 
Woodrufi;  19  Vt.  182;    Bond  v.  Clark, 

•47  Vt-  565- 

Copies  of  Accounts. — By  statute  in 
Vermont  the  auditor  should  append  to 
his  report  copies  of  the  accounts  of  the 
parties  stating  specifically  the  items 
allowed  and  the  items  disallowed. 
Flower  Brook  Mfg.  Co.  t'.  Buck,  16 
Vt.  290;  Croker  v.  Goodnow,  42  Vt. 
6S2. 

Conclusiveness  of  Auditor's  Report. — 
Wherever  the  facts  tend  to  prove  the 
auditor's  finding,  his  report  is  conclu- 
sive upon  the  weight  and  sufficiency  of 


the  evidence  in  the  absence  of  positive 
proof  to  the  contrary.  Phelps  v.  Wood, 
9  Vt.  399;  Baglej'  V.  Moulton,  42  Vt. 
1S4;  Cottrill  V.  Vanduzen,  22  Vt.  511  ; 
Bacon  v.  Vaughn,  34  Vt.  73;  Kent'  v. 
Hancock,  13  Vt.  519;  Macks  f.  Brush, 
5  Vt.  70;  Brown  v.  Kimball,  12  Vt. 
617;  Hodges  V.  Hosford,  17  Vt.  615; 
Hoyt  V.  Clark,  39  Vt.  87.  Compare 
Cahill  V.  Patterson,  30  Vt.  592;  Brad- 
street  V  Royalton  Bank,  42  Vt.  128; 
Andrus  t'.  Foster,  17  Vt.  556. 

Afadavlts. — But  affidavits  may  be  re- 
ceived by  the  court  upon  the  question 
of  the  acceptance  or  rejection  of  the 
report.     Hill  v.  Ilogaboom,  13  Vt.  141. 

After- accruing  Claims.  —  Where  a 
claim  has  not  accrued  at  the  time  of 
filing  the  same  in  an  action  of  book,  the 
auditor  cannot  adjust  the  same  although 
at  the  time  of  hearing  before  him  it 
may  have  entirely  accrued.  Wetherell 
V.  Evarts,  17  Vt.  219.  (In  this  case  the 
case  of  Martin  v.  Fairbanks,  7  Vt.  97, 
is  defined.) 

But  a  contrary  rule  prevails  if  the 
after-accruing  claims  are  but  separate 
items  in  one  account,  some  of  which 
were  due  and  owing  at  the  time  of  suit 
brought.  Ambler  t'.  Bradley,  6  Vt. 
iig;  Chaftee  t'.  Malarkee,  26  Vt.  242. 
Co?«/rt;'e  Martin  v.  Fairbanks,  7  Vt.  97. 

Majority  Report. — If  the  report  clearly 
shows  that  all  the  auditors  sat  to  adju- 
dicate the  matter,  it  is  no  objection  to 
their  report  that  this  was  made  by 
only  a  majority.  Newel  v.  Keith,  11 
Vt.  214.  Cofnparc  Booth  v.  Tousey, 
I  Tyl.  (Vt.)  407. 

But  they  need  not  all  convene,  either 
for  the  purpose  of  giving  notice  or  of 
adjournment.  Swinton  v.  Erwin,  8  Vt. 
282. 

Alternative  Report. —  Auditors  may 
render  their  report  in  the  alternative, 
leaving  it  to  the  court  to  determine  for 
which  of  the  two  sums  to  render  judg- 
ment.    May  V.  Corlew,  4  Vt.  12. 
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Notice. — -In  conformity  with  the  provisions  of  the  statute 
relating  to  book-debt,  the  auditors  must  notify  the  defendant  of 
the  time  and  place  of  the  adjustment  of  the  accounts.^ 

VI.  The  Judgment. — The  regular  judgment  in  the  action  of  debt 
following,  as  in  all  cases,  the  verdict,  directs  that  the  plaintiff  re- 
cover his  debt,  and  ordinarily  nominal  damages  for  its  detention.^ 


Recommitment. — The  court  will  prop- 
erly recommit  the  report  of  auditors 
if  it  is  founded  on  insufficient  evi- 
dence. Warden  v.  Johnson,  ii  Vt. 
455;  Leach  v.  Shepard,  5  Vt.363;  May 
t'.  Corlew,  4  Vt.  12.  But  see  Emery  v. 
Tichout,  13  Vt.  15. 

Questions  of  Law. — Reports  of  aud- 
itors should  present  all  questions  of  law- 
decided  by  them,  in  order  that  the 
court  may  pass  thereupon.  Thompson 
V.  Arms,  ^  Vt.  546;  McConnell  v.  Pike, 
3  Vt.  595." 

Formal  Defects  will  not  invalidate 
auditors'  reports,  such  as  the  failure  to 
show  that  the  auditor  was  sworn  as 
required  by  law;  it  will  be  presumed,  in 
the  absence  of  proof  to  the  contrary, 
that  he  was  sworn.  Putnam  v.  Dut- 
ton,  8  Vt.  396;  Reed  v.  Talford,  10 
Vt.  568. 

Matter  in  Abatement  is  not  waived 
if  not  pleaded,  but  may  be  given  in 
evidence  before  the  auditors.  Bailey 
V.  Hodges,  ig  Vt.  6i8;  Hagar  t;.  Stone, 
20  Vt.  106. 

1.  Swinton  v.  Erwin,  8  Vt.  282. 
Audit  by  the  Court. — Where  a  case  is 

commenced  originally  before  a  justice 
and  comes  on  appeal  to  the  court,  the 
appointment  of  auditors  is  not  obliga- 
tory; the  court  may  audit  the  accounts, 
Dickenson  v.  Gould,  2  Tyl.  (Vt.)  32; 
but  even  a  case  commenced  before  a 
justice  of  the  peace  may,  b^'  consent  of 
parties,  be  referred  to  auditors,  Camp- 
bell V.  Wilson,  2  Aik.  (Vt.)  118. 

2.  Garrand  v.  Zachariah,  2  Stew. 
(Ala.)  410;  Toles  v.  Cole,  11  111.  562; 
Plumleigh  v.  Cook,  13  111.  669;  Pul- 
liam  V.  Pencenneau,  23  111.  93;  Jones  v. 
Lloyd,  I  111.  225 ;  Maguire  v.  Xenia,  54 
111.  299;  Ritchie  v.  Shannon,  2  Rawle 
(Pa.)  196.  See  also  Huber  v.  Burke, 
II  S.  &  R.  (Pa.)  238;  Beaumont  v. 
Greathead,  2  C.  B.  494,  52  E.  C.  L.  494. 

In  Alabama^  by  the  code,  judgments 
in  debt  and  in  assumpsit  are  rendered 
the  same.  Reed  x>.  Scott,  30  Ala.  640; 
Knapp  V.  Kingsbury,  51  Ala.  563. 

Judgment  by  Default.  —  Not  even 
nominal  damages  are  allowed  in  an  ac- 
tion of  debt  where  there  is  a  judgment 


by  default ;  only  the  debt,  and  costs  to 
be  taxed.  People  v.  Hallett,  4  Cow. 
(N.  Y.)  67;  Hubbard  v.  Blow,  i  Wash. 
(Va.)  70. 

Damages  Not  Claimed.  —  When  the 
damages  appear  in  the  writ  but  are  not 
claimed  in  the  declaration,  this  defect 
being  amendable,  the  judgment  in 
usual  form  for  debt  and  damages  is 
correct.  Boddie  t'.  Elv,  3  Stew.  (Ala.) 
182 ;  Childress  v.  Emory,  8  Wheat.  ( U. 
S.)  642. 

Neither  Debt  Nor  Damages  Claimed. — 
But  if  a  declaration  in  debt  be  blank  as 
to  the  sums  and  as  to  the  damages,  no 
judgment  can  be  rendered  thereon. 
Blane  f.  Sansum,  2  Call  (Va.)  495. 

In  Damages  Only.  —  A  verdict  and 
judgment  in  an  action  of  debt  which  is 
framed  in  damages  only  is  formally  de- 
fective, but  in  modern  practice  the 
error  is  generally  curable  by  statute. 
Garrard  v.  Zachariah,  2  Stew.  (Ala.) 
410;  Carroll  v.  Meeks,  3  Port.  (Ala.) 
226;  Sanford  r'.  Richardson,  i  Ala. 
1S2  ;  Spence  1'.  Thompson,  11  Ala.  746; 
Guild  V.  Johnson,  2  111.  405;  Rockford, 
etc.,  R.  Co.  V.  Steele,  69  111.  253  ;  Bow- 
den  V.  Bowden,  75  111.  iii ;  Hampton 
V.  Barr,  3  Dana  (Ky.)  578.  Compare 
Briggs  V.  Greenlee,  Minor  (Ala.)  123. 
See  also  Botts  -'.  Bridges,  4  Port.  (Ala.) 
274. 

In  Illinois  a  contrary'  rule  prevailed 
prior  to  the  Practice  Act  of  1872.  Jones 
V.  Lloyd,  I  111.  225;  Jackson  v,  Haskell, 
3  111.  565;  Heyl  V.  Stapp,  4  111.  95; 
Hood,  4  111.  152  ;    Howell 


Pattison 
V.    Barrett, 
Roby,  8  III 
II    111.   57; 


8    111.  433 ;     Wilcoxon    v. 
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475;  O'Conner  T'.  Mullen, 
School  Trustees  v.  Cham- 
berlain, 14  111.  495  ;  Chapman  v,  Wright, 
20  111.  120;  Maguire  v.  Xenia,  54  111. 
299;  Ross  V.  Taylor,  63  111.  215;  Glea- 
son  V.  Henry,  71  111.  109. 

Distinguishing  Debt  and  Damages. — 
A  judgment  entered  for  an  aggregate 
sum,  including  the  debt  and  damages, 
without  specifying  the  amount  of  each, 
is  bad.  Wilmans  v.  State  Bank,  6  111. 
667;  March  v.  Wright,  14  111.  248; 
Mager  v.  Hutchinson,  7  111.  266; 
Bowman   v.    Bartley,   21    111.  30;  Pul- 
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Interest  as  Damages. — The  damages  assessable  in  the  iudgment  in 
an  action  of  debt  usually  take  the  form  of  interest  upon  the 
amount  found  to  be  due.* 

Judgment  Corresponding  to  Claim. — And  according  to  well-established 
modern  doctrine,  it  need  not  correspond  exactly  with  the  claim, 
but  is  renderable  for  an  amount  smaller  than  that  which  is  de- 
manded in  the  declaration,  inclusive  of  debt  and  damages,*  but 


liam  V.  Pencenneau,  23  111.  93 ;  Brown 
V.  Keller,  38  111.  63.  Contrast  Chica- 
go, etc.,  R.  Co.  V.  Whipple,  22  111. 
337.  See  also  Brandon  v.  Diggs,  i 
Heisk.  (Tenn.)  472.  Contra,  Lear  v. 
Smith,  Litt.  Sel.  Cas.  (Kj.)  122;  Cook 
V.  Brister,  19  N.  J.  L.  73. 

And  such  specification  becomes  un- 
necessary when  judgment  is  for  only  a 
part  of  the  debt  due,  as  it  is  then 
manifestly  all  debt.  Lucas  v.  Far- 
rington,  21  111.  31.  Compare  James  v. 
Morey,  44  111.  353;  Reed  f.  Pedan,  8 
S.  &  R.  (Pa.)  263. 

Fractional  Errors  In  Amount  will 
not  invalidate  a  judgment.  Thus, 
where  the  judgment  in  an  action  on  a 
single  bill  for  nineteen  hundred  and 
thirty-four  dollars  was  rendered  for 
about  eighty -six  cents  too  much,  the 
excess  was  deemed  immaterial.  San- 
ford_  V.  Richardson,  i  Ala.  182.  Com- 
pare Ritchie  v.  Shannon,  2  Rawle 
(Pa.)  196;  Roane  r-.  Drummond,  6 
Rand.  (Va.)  182. 

Writ  of  Inquiry  Unnecessary. — Where 
judgment  in  debt  is  rendered  on  de- 
murrer, or  by  default,  or  nil  (licit,  a 
writ  of  inquiry  to  assess  the  amount, 
the  court  alone  will  render  the  final 
judgment  for  the  amount  due.  Petti- 
grew  ZK  Pettigrew,  i  Stew.  (Ala.)  580; 
Green  v.  Foley,  2  Stew.  &  P.  (Ala.) 
441  ;  Brown  v.  Illinois  Cent.  Mut.  Ins. 
Co,  42  111.  366;  Mavhew  7'.  Thatcher, 
6  Wheat.  (U.  S.)  129;  Holdipp -y.  Ot- 
wav,  2  Saund.  107  rt,  note.  Compare 
Warren  7'.  McCarthy,  25  111.  95  ;  Deem 
V.  Crume,  46  111.  69;  Portland  Dry 
Dock,  etc.,  Co.  T'.  Portland,  12  B. 
Mon.  (Ky.)  77;  St.  Louis,  etc.,  R.  Co. 
V.  Miller,  43  111.  199.  See  also  Henry 
V.  Earl,  8  M.  &  W.  228.  Contra.  Clarke 
V.  Pratt,  20  Ala.  470  ;  Smith  v.  Vander- 
honst,  I  McCord  (S.  Car.)  328;  Shel- 
ton  V.  Welsh,  7  Leigh  (Va.)  175.  See 
article  Inquests  and  Inquiries. 

But  a  writ  of  inquiry  is  necessary' 
if  damages  are  to  be  assessed.  Shelton 
V.  Welsh,  7  Leigh  (Va.)  175. 

Judgment  in  Debt  for  Escape  should 
be  for  the  full  amount  of  plaintiff  s  debt 


and  costs  in  execution,  FuUerton  v. 
Harris,  8  Me.  393;  Porter  v.  Sayward, 
7  Mass.  377;  Shewel  v.  Fell,  3  Yeates 
(Pa.)  17;  Bonafous  v.  Walker,  2  T.  R. 
126;  but  exclusive  of  interest,  Raw- 
s6n  V.  Dole,  2  Johns.  (N.  Y.)*454.  See 
also  article  Escape. 

1.  Spooner  v.  Warner,  2  111.  App. 
240;  March  v.  Wright,  14  111.  248; 
Warren  v.  McCarthy,  25  111.  95;  Young 
V.  Lancaster,  5  T.  B,  Mon.  (Ky.)  381 ; 
Williams  v.  Preston,  3  J.  J.  Marsh.  (Ky.) 
600;  Richardson  v.  Flournoy,  7  J.  J. 
Marsh.  (Ky.)  155;  Emery  v.  Vivian,  26 
Me.  295 ;  Hodgdon  r.  Hodgdon,  2  N. 
H.  169;  North  River  Meadow  Co.  f. 
Christ  Church,  22  N.  J.  L.  424;  Bonsall 
V.  Taylor,  i  McCord  (S.  Car.)  503; 
Osbourne  v.  Hosier,  6  Mod.  167.  Con- 
tray  Stroble  v.  Large,  3  McCord  (S. 
Car.)  112;  Newton  v.  Wilson,  3  Hen. 
&  M.  (Va.)  470.  See  also  Shockey  v. 
Glasford,  6  Dana  (Ky.)  9;  Kemp  v. 
Mundell,  9  Leigh  (Va.)  12. 

In  Virginia. — Prior  to  the  Practice 
Act  of  January  29,  1805,  interest  was 
not  recoverable  in  debt  which  was  not 
demanded  in  the  declaration  or  called 
for  by  the  contract  sued  on,  without  the 
intervention  of  a  jury.  Newton  t'. 
Wilson, 3  Hen. &  M.  (Va.)  470;  Brooke 
V.  Gordon,  2  Call  (Va.)  212.  But  by 
that  act  it  was  made  recoverable.  Wal- 
lace V.  Baker,  2  Munf.  (Va.)  334;  Baird 
V.  Peter,  4  Munf.  ( Va.)  76.  See  also 
Harper  v.  Smith,  6  Munf.  (Va.)  389; 
Metcalfe  v.  Battaile,  Gilmer  (Va.)  191. 

Compound  Interest. — A  judgment  of 
nihil dicit  does  not  cure  a  defective  judg- 
ment rendered  for  compound  interest 
as  a  part  of  the  debt,  though  one  by 
confession  would.  Butler  v.  Limerick, 
Minor  (Ala.)  115. 

2.  McKenzie  v.  Connor.  1  Stew. 
(Ala.)  162;  Butler  v.  Limerick,  Minor 
(Ala.)  115;  Perrin  v.  Sikes,  i  Day 
(Conn.)  19;  Grant  v.  Tams,  7  T.  B. 
Mon.  (Ky.)  218;  Whittemore  v.  Moore, 
9  Dana  (Ky.)  315;  Hudson  v.  Poindex- 
ter,  42  Miss.  305 ;  New  York  v.  Butler, 
I  Barb.  (N.  Y.)  325;  Waugh  v.  Chaffin, 
3  Dev.  (N.  Car.)  loi;  Hubert'.  Burke,  il 
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not  for  a  larger  sum.* 

Definite  Sum. — The  judgment  must  always  adjudicate  a  definite 
sum  as  a  debt  due.* 

Finality. — The  judgment  in  the  action  of  debt  must  be  final.^ 


S.  &  R.  (Pa.)  238;  Harwell  v.  M'Cul- 
lock,  2  Overt.  (Tenn.)  275;  U.  S.  v. 
Colt,  Pet.  (C.  C.)  145;  Hughes  v.  Un- 
ion Ins.  Co.,  8  Wheat.  (U.  S.)  294; 
Keyes  v.  Throop,  2  Aik.  (Vt.)  276; 
Webber -y.  Tivill,  2  Saund.  121  b,  122  b, 
note  (3) ;  Thwaites  v.  Ashfield,  5  Mod. 
213;  Hadley  v.  Styles,  10  Mod.  7; 
Walker  z'.  Witter,  Doug.  i. 

But  contrast  Dozier  v.  Bray,  2  Hawks 
(N.  Car.)  57,  in  which  a  distinction 
was  drawn  between  an  action  of  debt 
on  a  specialty,  and  debt  on  a  statute 
for  a  penalty,  the  court  holding  that 
in  the  former  the  verdict  could  not  be 
for  less  than  the  sum  demanded,  as 
this  would  necessitate  a  variance 
between  the  contract  and  the  evidence, 
but  that  in  the  latter  such  a  verdict 
was  recoverable  and  proper.  And  see, 
of  like  effect,  Dowd  v.  Seawell,  3  Dev. 
(N.  Car.)  185;  Hale  v.  Hall,  2  Brev. 
(S.  Car.)  316. 

Insufficiency  of  Amount.  —  Where  a 
jury  renders  a  verdict  admittedly  insuf- 
ficient in  amount,  the  court  may  grant 
a  new  trial  on  motion,  unless  defendant 
will  consent  that  the  amount  thereof 
be  properly  increased.  James  v.  Morey, 

44  111-  352. 

1.  Hudspeth  v.  Gray,  5  Ark.  157; 
Chenot  v,  Lefevre,  8  111.  637  ;  Stephens 
V.  Sweeney,  7  111.  375;  Russell  v.  Chi- 
cago, 22  111.  283;  Caldwell  w.  Richards, 
2  Bibb  (Ky.)  331 ;  Lear  v.  Smith,  Litt. 
Sel.  Cas.  (Ky.)  122;  Young  v.  Lancas- 
ter, 5  T.  B.  Mon.  (Ky.)38i;Noe  v. 
Preston,  5  J.  J.  Marsh.  (Ky.)  57;  Mar- 
steller  v.  Marsteller,  93  Pa.  St.  350 ; 
Ragsdale  v.  Balte,  2  Wash.  (Va.)  201; 
Brooke  v.  Gordon,  2  Call  (Va.)  212. 
Compare  Patterson  v.  Steele,  36  111. 
272  ;  Mitchell  v.  Waring,  4  J.  J.  Marsh. 
(Ky.)  233  ;  Stroble  v.  Large,  3  McCord 
(S.  Car.)  112.  See  also  Thompson  v. 
French,  10  Yerg.  (Tenn.)  452.  And 
see  also  article  Judgments. 

Remission  of  Excess. — '•  It  is  a  well- 
settled  rule  that  the  plaintiff  may  remit 
the  excess,  and  so  cure  the  verdict,  and 
take  judgment  for  the  amount  laid  in 
his  declaration."  Stephens  t'.  Sweeney, 
7  111.  375 ;  Keyes  z>.  Throop,  2  Aik. 
(Vt.)  276;  Ingledew  v.  Crips,  2  Ld. 
Raym.  814. 

Aggregate  Sum. — Although  it  is  error 


to  enter  judgment  in  debt  for  a  greater 
amount  than  is  claimed,  yet  a  judgment 
is  not  reversible  because  of  the  fact 
that  either  the  amount  of  debt  or  the 
amount  of  damages,  taken  separately,  is 
larger  than  that  claimed  in  the  decla- 
ration, p'rovided  the  aggregate  is  less. 
Boardman  v.  Poland,  2  Port.  (Ala.) 
431.  Of  like  effect  are  Pinkston  v. 
Stone,  3  Mo.  119;  Hughes  v.  Union 
Ins.  Co.,  8  Wheat.  (U.  S.)  294. 

2.  Wooster  v.  Clarke,  2  Ark.  loi  ; 
Knox  V.  Breed,  12  111.  61 ;  Cato  v.  Gill, 

1  N.  J.  L.  13;  Miller  v.  Hower,  2  Rawle 
(Pa.)  53;  Schmertz  v.  Shreeve,  62  Pa. 
St.  457  ;  Stott  t'.  Alexander,  i  Wash. 
(Va.)  331  ;  Barrett  v.  Wills,  4  Leigh 
(Va.)  114.    See  also  Skipwith  v.  Baird, 

2  Wash.  (Va.)  165;  Scott  v.  Call,  i 
Wash.  (Va.)  115. 

Entire  Penalty. — In  a  suit  in  debt  for 
a  statutory  penalty  for  cutting  trees, 
which  statute  imposes  a  fine  of  eight 
dollars  per  tree,  where,  by  reason  of  a 
remittitur,  judgment  was  rendered  for 
fifty-seven  dollars,  the  judgment  was 
held  bad,  for  "  the  judgment  should  be 
for  some  multiple  of  eight;  *  *  *  a 
penalty  given  by  statute  cannot  be 
split  up."  Behymer  v.  Odell,  31  111. 
App.  350.  See  also  Nichols  v.  Stewart, 

21  111.  106;  Bess  V.  Shepherd,  2  Bibb 
(Ky.)  225;  Dallas  v.  Hendry,  3  N.  J.  L. 
527.  Contra,  settible,  Harper  v.  Bow- 
man, 3  N.  H.  4S9. 

Statutory  Multiple  Penalties. — Where 
a  statute  gives  the  party  double  or  treble 
damages  in  an  action  of  debt  thereon 
for  infringement,  the  jury  may  find  the 
single  damages,  and  the  court  will 
double  or  treble  them.  Cross  v.  U.  S., 
I  Gall.  (U.  S.)26. 

3.  Ignoring  Issues. — Where  a  defend- 
ant pleads  nil  debet  and  two  special 
pleas,  and  the  court  sustains  plaintifTs 
demurrer  to  the  special  pleas,  but  ren- 
ders judgment  thereon  without  hearing 
the  issue  under  nil  debet,  such  judg- 
ment is  wrong.  Merriweather  v.  Greg- 
ory, 3  111.  50.  Of  like  effect,  Hereford 
TJ.  Crow,  4  ill.  423;    Riley  v.  Loughrey, 

22  111.   98;    Boyd    V.    Sargent,    i    Mo. 

437- 

Against  All  Defendants. — In  an  action 
of  debt  against  several,  judgment  should 
either  be  against  all  served  with  proc- 
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ess  or  against  none.  Hoxej'  t\  Macoupin 
County,  3  111.  36;  People  v.  Organ,  27 
111.  37  ;  Peasley  v.  Boatv%'right,  2  Leigh 
(Va.)  195.  Compare  Freeland  v.  Jas- 
per County,  27  111.  303 ;  Wrenn  v. 
Thompson,  4  Munf.  (Va.)  377.  But 
see  Chaffee  v.  U.  S.,  i8  Wall.  (U.S.) 
516,  in  which  case  Mr.  Justice  Field 
said  :  "The  action  of  debt  lies  for  a 
statutory  penalty,  because  the  sum  de- 
manded is  certain,  but  though  in  form 
ex  contractu^  it  is  founded  in  fact  upon 
a  tort.  The  necessity  of  establishing  a 
joint  liability  in  such  cases  does  not, 
therefore,  exist;  it  is  sufficient  if  the  lia- 


bility of  any  of  the  defendants  be  shown. 
Judgment  may  be  entered  against  them 
and  in  favor  of  the  others,  whose  com- 
plicitj-  in  the  offense  *  *  *  is  not 
proved,  precisely  as  though  the  action 
were  in  form  as  well  as  in  substance  ex 
delicto:' 

Only  One  Penalty. — Where  two  joined 
in  the  sale  of  a  glass  of  wine  without 
being  duly  licensed,  it  was  held  that 
they  had  incurred  jointly  the  penalty 
imposed  by  statute,  and  judgment  in 
debt  against  them  jointly,  on  the  statute, 
should  be  for  only  one  penalty.  Tracy 
V.  Perry,  5  N.  H.  504. 
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DECISIONS. 

L  Definition,  936. 
n.  The  Decision  in  General,  937. 

1.  Duty  of  Court  to  Decide,  937. 

2.  What  must  be  Decided,  938. 

3.  As  to  Time  of  Rendering  Decision,  939. 

4.  Taking  Case  under  Advisement,  939. 

5.  How  Decision  should  be  Rendered,  941. 

6.  Filing  the  Decision,  942. 

m.  Effect  of  the  Decision,  943. 

CROSS-REFERENCES. 

As  to  Decrees,  Judgments,  Orders,  ajid   Verdicts,  see  the  articles  upon  those 
subjects. 
Findings  where  a  case  is  tried  by  the  Court,  as  distinguished  from  the 
decision,  see  article  FINDINGS  OF  COURT. 

I.  Definition. — In  every  case  of  a  trial  by  the  court  there  must 
be  a  decision,  which  involves  the  essential  merits  of  the  contro- 
versy and  actually  determines  the  judgment  to  be  entered.  The 
decision  is,  therefore,  the  determination  made  by  a  court  upon  a 
trial  of  issues  without  a  jury,  and  corresponds  to  the  report  of  a 
referee,  or  the  verdict  of  a  jury.* 

1.  Houston  V.  Williams,  13  Cal.  27;  (N.  Y.  Super.  Ct.)  169;  Chamberlain 

Garr   v.    Spaulding,    2   N.   Dak.  417;  v.    Dempsey,     14     Abb.    Pr.    (N.    Y. 

Burger   v.  Baker,  4   Abb.   Pr.  (N.  Y.  Super.  Ct.)  241 ;  Putnam  v.  Crombie, 

Supreme   Ct.)  11;  O'Brien  r'.  Bowes,  34    Barb.     (N.     Y.)    232;    Griffin    v. 

10   Abb.  Pr.  (N.  Y.  Super.   Ct.)  106;  Cranston,     5     Bosw.     (N.     Y.)    658; 

Loeschigk   v.    Addison, '19  Abb.    Pr.  Wright  r;.  Delafield,  11  How.  Pr.  fN. 
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n.  The  Decision  in  General— 1.  Duty  of  Court  to  Decide.— When 
a  cause  is  regularly  brought  on  for  trial,  and  tried  before  a  judge 


Y.  Supreme  Ct.)  465;  Van  Valen  v. 
Lapham,  13  How.  Pr.  (N.  Y.  Super. 
Ct.)  240;  Mallory  v.  Wood,  14  Plow. 
Pr.  (N.  Y.  Super.  Ct.)  67;  Thomas  v. 
Tanner,  14  How.  Pr.  (N.  Y.  Supreme 
Ct.)  42^;  Kohn  V.  Manhattan  R.  Co., 
8  Misc.  Rep.  (N.  Y.  Super.  Ct.)  415; 
Otis  V.  Spencer,  16  N.  Y.  612;  Clapp 
V.  Hawley,  97  N.  Y.  610. 

"Opinions"  and  "Decisions"  Distin- 
gnlshed. — Field,  J.,  in  Houston  •y.  Wil- 
liams, 13  Cal.  24,  speaking  of  the  con- 
trol of  the  court  over  its  records  and 
opinions,  and  the  misapprehensions 
which  occur,  arising  chiefly  from  a 
confusion  of  the  terms  "opinions"  and 
"decisions,"  says:  "The  opinions  of 
tlie  judges,  setting  forth  their  reasons 
for  their  judgments,  are,  of  course,  of 
great  importance  in  the  information 
they  impart  as  to  the  principles  of 
law  which  govern  the  court  and  should 
guide  litigants;  and  right-minded 
judges,  in  important  cases,  when  the 
pressure  of  other  business  will  permit, 
will  give  such  opinions.  *  *  *  The 
court  must  therefore  exercise  its  own 
discretion  as  to  the  necessity  of  giving 
an  opinion  upon  pronouncing  judg- 
ment, and  if  one  is  given,  whether  it 
shall  be  orally  or  in  writing.  In  the 
exercise  of  that  discretion  the  author- 
ity of  the  coiirt  is  absolute.  *  *  *  The 
terms  'opinions'  and  'decisions'  are 
often  confounded,  yet  there  is  a  wide 
difference  between  them,  and  in  igno- 
rance of  this  or  by  overlooking  it, 
what  has  been  a  mere  revision  of 
an  opinion  has  been  sometimes  re- 
garded as  a  mutilation  of  a  record. 
A  decision  of  the  court  is  its  judg- 
ment, the  opinion  is  the  reasons  given 
for  that  judgment.  The  former  is  en- 
tered of  record  immediately  upon  its 
rendition,  and  can  only  be  changed 
through  a  regular  application  to  the 
court,  upon  a  petition  for  a  rehearing, 
at,  or  a  modification.  The  latter  is  the 
property  of  the  judges,  subject  to 
their  revision,  correction  and  modifi- 
cation, in  any  particular  deemed  ad- 
visable, until,  with  the  approbation  of 
the  writer,  it  is  transcribed  in  the 
records.  *  *  *  When  the  opinions 
have  been  revised  and  finally  approved 
and  recorded,  then  they  cease  to  be 
the  subject  of  change.  They  then  be- 
come like  judgment  records,  and  are 


beyond  the  interference  of  the  judges, 
except  through  regular  proceedings 
before  the  court  by  petition." 

And  in  Thomas  v.  Tanner,  14  How. 
Pr.  (N.  Y.  Supreme  Ct.)  426,  Harris, 
J.,  distinguishing  between  "opin- 
ions" and  "decisions,"  speaks  as 
follows:  "Some  misapprehension 
seems  to  have  resulted  from  the  use  of 
the  term  'decision.'  *  *  *  I  have 
recently  seen  a  case  where  my  own 
opinion,  in  an  action  tried  without  a 
jury,  had  been  carried  bodily  into  the 
judgment  record,  and  made  the  basis 
of  a  judgment  which  the  attorney  had 
conceived  himself  entitled  to,  as  the  re- 
sult of  the  views  expressed  in  that 
opinion.  But  the  decision,  which,  by 
the  267th  section  of  the  code,  is  re- 
quired to  be  '  given  in  writing  and  filed 
with  the  clerk,'  is  a  very  different  thing 
from  the  opinion  which  the  judge  may 
think  it  proper  to  write.  The  opinion 
may  and  often  does  serve  to  enable  the 
attorney  to  prepare  the  '  decision'  for 
the  judge  to  sign.  This  is  the  pri- 
mary office  of  the  opinion.  But 
whether  there  be  an  opinion  or  not, 
there  must,  in  every  case  of  a  trial 
by  the  court,  be  a  decision.  That  de- 
cision must  be  made  by  the  judge. 
This  can  only  appear  by  his  signature 
or  allocatur.  In  legal  effect,  the  de- 
cision of  the  judge  is  like  the  report 
of  a  referee.  The  things  are  caUed 
by  different  names,  but  mean  precisely 
the  same  thing.  In  the  one  case, 
judgment  is  to  be  entered  upon  the 
'  decision ; '  in  the  other,  upon  the  '  re- 
port.'" 

"  Proposed  "  Decision,  Not  a  DecisioA. 
— Under  Rule  32  of  the  General  Rules 
of  Practice  of  the  City  Court  of  New 
York  which  provides  that  "  whenever 
it  shall  be  necessary  to  make  a  case, 

*  *  *  the  same  shall  be  made  and  a  copy 
thereof  served  on  the  opposite  party 
within  the  following  times:  If  the 
trial  was  before  the  court  or  a  referee, 

*  *  *  within  ten  days  after  service  of  a 
copv  of  the  decision  or  report,  and  of 
written  notice  of  the  entry  of  judgment 
thereon,"  the  word  "decision  "  is  the 
"  decision  "  referred  to  by  the  code. 
A  paper  drawn  up  by  a  plaintiff,  pro- 
posing to  the  judge  what  his  decision 
should  be,  and  endorsed  "  proposed  " 
decision,  but  without  the  signature  of 
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or  court,  all  the  testimony  which  either  party  desires  to  give  re- 
specting the  matters  in  issue  having  been  given,  and  the  cause  sub- 
mitted for  determination,  it  is  the  duty  of  the  judge  to  decide 
the  question  submitted,  and  it  is  a  right  of  the  parties,  respec- 
tively, to  have  a  decision. i 

2.  What  must  be  Decided. — All  the  issues  tried  by  the  judge 
must  be  decided  by  him  absolutely,  and  all  the  material  facts 
upon  which  the  judgment  is  to  be  based  must  be  embraced  in  the 
decision.* 


the  judge,  is  not  a  decision  within  the 
meaning  of  the  above  rule  or  the  code, 
as,  in  order  to  fill  the  requirements  of 
the  provisions  of  the  latter,  a  decision 
must  be  signed  by  the  judge  by  his 
own  hand,  and  must  direct,  by  its 
own  pi;oper  force,  the  judgment  which 
is  to  be  entered.  Kohn  v.  Manhattan 
R.  Co.,  8  Misc.  Rep.  (N.  Y.  Super.  Ct.) 

415- 

"Nonsuit"  Not  a  Decision.  —  Under 
section  764  of  the  New  York  Code  of 
Civ.  Procedure,  which  provides  that, 
"After  verdict,  report,  or  decision  in 
an  action  to  recover  damages  for  a  per- 
sonal injury,  the  action  does  not  abate 
by  the  death  of  a  party,  but  the  subse- 
quent proceedings  are  the  same  as  in 
a  case  where  the  cause  of  action  sur- 
vives. And  in  case  said  verdict,  re- 
port, or  decision  is  reversed  upon 
questions  of  law  only,  said  action  does 
not  abate  by  the  death  of  the  party 
against  whom  the  same  was  rendered;" 
the  word  "decision,"  as  used  in  this 
section,  refers  to  a  decision  made  by  a 
court  upon  a  trial  of  issues  without  a 
jury.  A  nonsuit,  in  an  action  tried 
by  the  court  without  a  jury,  is  not  a 
decision  within  the  meaning  of  section 
764,  and  consequently  an  order  of  the 
general  term,  reversing  the  judgment 
entered  on  a  nonsuit,  which  order 
was  made  without  a  hearing  or  trial  of 
the  issues,  is  invalid.  Corbett  v. 
Twenty-third   St.  R.  Co.,  114  N.   Y. 

579- 

1.  O'Brien  7'.  Bowes,  4  Bosw.  (N. 
Y.)  657.  In  this  case  it  was  said: 
"  We  are  aware  that  the  Court  of 
Chancery  was  accustomed,  when  not 
satisfied  by  the  proofs  as  they  were  ex- 
hibited, to  order  a  cause  to  stand  over 
for  the  production  of  further  proofs. 
That  court  was  always  open,  and  such 
an  order  was  in  substance  continuing 
or  protracting  the  trial  of  the  cause 
until  the  matter  was  ripe  for  determi- 
nation, but  even  that  course  did  not 


involve  a  refusal  to  decide  when  all  the 
proofs  were  in,  and  the  case  submitted 
for  decision.  Our  present  system  as- 
similates the  practice  in  all  actions, 
whether  at  law  or  in  equity.  Our  courts 
are  held  at  successive  terms,  under 
regulations  conformable  to  the  prac- 
tice of  courts  of  law.  A  trial  cannot 
regularly  be  begun  in  one  term  and 
be  finished  at  another.  And  although 
it  may  be  allowable  to  suffer  a  case 
to  stand  over  from  day  to  day  for 
further  proof,  when  the  judge  is  sitting 
without  a  jury,  we  think  that  when 
the  parties  have  closed  their  evidence 
and  submitted  the  cause  the  judge  has 
no  alternative.  He  must  decide.  He 
may — experience  teaches  that  he  often 
does — regret  that  the  responsibility  is 
upon  him,  and  that  he  cannot  rely  on 
a  jury  to  decide  under  a  conflict  of  evi- 
dence and  doubts  as  to  the  credibility 
of  witnesses,  but  we  think  he  must 
decide,  and  that  whatever  might  have 
been  the  powers  of  a  chancellor,  the 
code  has  allowed  him  no  choice."  And 
see  further.  Griffin  v.  Cranston,  i  Bosw. 
(N.  Y.)  281. 

2.  Mallory  -'.  Wood,  14  How.  Pr. 
(N.  Y.  Super.  Ct.)  67;  Burger  v. 
Baker,  4  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  11;  Chamberlain  v.  Dempsey,  14 
Abb.  Pr.  (N.  Y.  Super.  Ct.)  241 ;  Lewis 
W.Jones,  13  Abb.  Pr.  (N.Y.  Super.  Ct.) 
427;  Loeschigk  v.  Addison,  19  Abb. 
Pr.  (N.  Y.  Super.  Ct.)  169;  Sinclair  f. 
Tallmadge,  35  Barb.  (N.  Y.)  602; 
Bolles  r.  DuflF,  55  Barb.  (N.  Y.)  580; 
Griffin  v.  Cranston,  5  Bosw.  (N.  Y.) 
658;  Rogers  zk  Beard,  20  How.  Pr.  (N. 
Y.  Supreme  Ct.)  282;  Van  Valen  v. 
Lapham,  13  How.  Pr.  (N.  Y.  Super. 
Ct.)  240;  Thomas  v.  Tanner,  14  How. 
Pr.  (N.  Y.  Supreme  Ct.)  426;  Eaton 
V.  Wells,  82  N.  Y.  576.  See  also  ar- 
ticle FiNDixGs  OF  Court. 

Judge  cannot  Suspend  Formal  Entry 
After  Decision. — In  all  cases  where  the 
single  judge,  before  whom  the  cause 
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3.  As  to  Time  of  Rendering  Decision. — The  time  within  which  a 
trial  judge  must  file  his  decision  is  generally  regulated  by  statute. 
But  a  decision  made  after  the  time  prescribed  by  statute  is  valid, 
as  such  provisions  regarding  time  are  considered  to  be  directory 
merely.^ 

4.  Taking  Case  under  Advisement. — Where  a  cause  is  tried  to  a 


has  been  heard,  has  had,  or  is  pre- 
sumed to  have  had,  ample  time  for 
discussion  and  consideration,  and  has 
deliberately  pronounced  his  decision, 
which  he  at  least  should  assume  to  be 
right,  he  has  no  power  to  suspend  the 
formal  entry  and  docketing  of  the 
judgment  consequent  upon  such  de- 
cision, or  to  deprive  the  successful 
party  of  the  benefit  which,  by  the 
terms  of  the  law,  the  docket  gives  him. 
Wright  V.  Delafield,  ii  How.  Pr.  (N. 
Y.  Supreme  Ct. )  465. 

1.  California . — McLennan  v.  State 
Bank,  87  Cal.  569;  People  v.  Staples, 
91  Cal.  23;  McQuillan  v.  Donahue,  49 
Cal.  157;  Broad  v.  Murray,  44  Cal. 
228;  Vermule  t'.  Shaw,  4  Cal.  214. 

Colorado. — Gomer  v.  Chaffe,  5  Colo. 

383-  . 

Mtchigan. — Rawson  v.  Parsons,  6 
Mich.  ,401;  Stansell  v.  Corning,  21 
Mich.  242. 

Minnesota. — Vogle  v.  Grace,  5  Minn. 
294. 

Montana. — Territory  v.  Flowers,  2 
Mont.  394. 

Neiv  Torh. — Burger  v.  Baker,  4 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  11; 
Stafford  v.  Ambs,  8  Abb.  N.  Cas. 
(Buffalo  Super.  Ct.)  237;  Stewart  v. 
Slater,  6  Duer  (N.  Y.)  83;  People  v. 
Dodge,  5  How.  Pr.  (N.  Y.  Supreme 
Ct.)47;  Heroy  T'.  Kerr,  21  How.  Pr. 
(N.  Y.  Super.  Ct.)  409;  Brinkley  v. 
Brinkley,  56  N.  Y.  192. 

In  construing  section  267  of  the 
New  York  Code  of  Civil  Procedure 
requiring  that,  in  case  of  trial  by  the 
court  without  a  jury,  a  decision  shall 
be  filed  within  twenty  days,  and  in 
declaring  such  provision  directory 
merely,  Emott,  J.,  says:  "The  ques- 
tion then  arises,  whether  after  a  trial 
by  the  court  its  decision  must  be  filed 
within  twenty  days,  or  its  power  over 
the  cause  be  lost,  and  a  retrial  neces- 
sarily be  had.  This  cannot  be  so.  The 
court  does  not  lose  its  jurisdiction  of 
the  action,  nor  its  power  to  render 
judgment.  That  cannot  be  taken  away 
after  a  trial  unless  by  explicit  words  of 
the  statute.     The  object   of   this   sec- 


tion was  to  expedite  and  render  certain 
the  decision  of  causes,  by  setting  a 
time  for  the  judge  within  which  he 
should  be  enjoined  by  the  law  to  de- 
termine the  causes  tried  before  him. 
But  if  an  omission  or  accidental 
failure  to  render  or  file  a  decision 
within  the  precise  number  of  days 
named  in  the  statute,  involved  the  risk 
and  delay  and  expense  of  a  re-trial, 
the  effect  of  the  statute  upon  the 
whole  would  be  more  vexatious  than 
beneficial  to  suitors.  I  think  this  sec- 
tion ought  to  be  regarded  as  merely 
directory;  and  while  a  great  and  un- 
reasonable delay  on  the  part  of  a  judge 
in  deciding  a  cause,  would  furnish  a 
reason  for  applying  to  the  court  for 
redress,  and  this  section  would  afford 
the  means  of  relief,  on  the  other  hand, 
after  a  decision  has  actually  been  filed, 
or  can  be  made  within  a  brief  period 
after  the  expiration  of  the  twenty  days, 
and  especially  when  the  decision  has 
actually  been  reached  and  declared  by 
the  judge,  and  the  only  omission  has 
been  to  record  it  in  proper  form,  the 
parties  should  not  be  driven  to  the 
necessity  of  trying  the  cause  again." 
Burger  v.  Baker,  4  Abb.  Pr.  (N.-  Y. 
Supreme  Ct.)  11. 

Decision  Rendered  after  Judge's  Term 
of  Office  Expires. — Where  the  parties 
agree  that  a  cause  shall  be  decided 
in  vacation,  a  decision  rendered  at 
such  time  by  the  trial  judge  is  valid, 
even  though  his  term  of  office  expires 
before  the  decision  is  actually  filed  in 
writing  and  deposited  in  the  clerk's 
office.     Babcock  t-.  Wolf,  70  Iowa  676. 

Death  of  One  of  the  Parties  before 
Decision. — Where  one  of  the  parties 
dies  after  a  trial  by  the  court,  and,  after 
delivery  of  the  opinion  of  the  judge,  in 
duplicate,  to  the  respective  attorneys, 
but  before  a  decision  is  signed  and  filed 
by  the  trial  judge,  a  judgment  is  en- 
tered upon  such  opinion,  the  judgment 
is  invalid.  Adams  v.  Nellis,  qg  How. 
Pr.  (N.  Y.  Supreme  Ct.)  385.^ 

As  to  the  rule  when  death  of  a  party 
occurs  previous  to  argument,  see 
Black  v.  Shaw,  20  Cal.  68. 
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court  without  a  jury,  it  is  a  common  practice  for  the  court  to 
take  the  evidence  and  arguments  under  advisement  to  the  next 
or  succeeding  term.  This  power  is  unquestionable  and  must 
inhere  in  the  court,  unless  inhibited  by  statute. *  And  special  cir- 
cumstances may  arise,  even  after  a  decision,  permitting  the  court 
to  reserve  the  case  for  future  argument  or  consideration.* 


1.  Tarpenning  v.  Cannon,  28  Kan. 
665;  Gates  7'.  Ransom,  28  Kan.  670; 
Hudson  V.  Strickland,  49  Miss.  596; 
Scarborough  v.  Smith,  52  Miss.  517; 
Thorpe  v.  Corwin,  20  N.  J.  L.  311. 

Holding  Motions  Over. — On  tlie  right 
of  courts  to  hold  over  motions  for  de- 
cision, it  is  said  in  Gomer  v.  Chaffe,  5 
Colo.  383  :  "  It  is  the  duty  of  courts  to 
use  all  reasonable  diligence  in  the  de- 
cision of  motions  and  other  matters 
presented  for  their  determination,  but 
to  say  that  they  shall  all  be  decided  at 
the  same  term  during  which  they  are 
presented,  regardless  of  their  impor- 
tance or  difficulty,  or  of  the  time  of 
submission,  would  be  unreasonable. 
Section  203  of  the  code  requires  the 
judge,  upon  granting  or  refusing  a 
new  trial,  to  state  in  writing  the 
grounds  upon  which  the  same  is 
granted  or  refused.  This  provision  was 
doubtless  intended  to  secure  a  careful 
consideration  of  such  applications,  as 
well  as  to  inform  litigants  of  the 
grounds  of  the  decision.  It  not  infre- 
quently happens  that  these  motions  are- 
presented  and  argued,  or  submitted 
upon  briefs,  on  the  last  day  of  the  term. 
In  many  instances  they  require  a  thor- 
ough review  of  the  evidence,  and  they 
often  involve  the  examination  of  au- 
thorities not  previously  brought  to  the 
attention  of  the  court.  If  the  provi- 
sion is  to  be  held  mandatory,  the  effect 
will  be  to  require  many  of  these  mo- 
tions to  be  decided  without  due  con- 
sideration, a  result  which  will  defeat 
the  spirit  and  intent  of  the  stat- 
ute." 

And  in  Coleman  v.  Edwards,  5  Ohio 
St.  51,  where  a  cause  was  tried  in  a 
Common  Pleas  Court  before  a  jury,  at 
a  term  certain,  and  after  verdict  for 
the  defendant,  the  plaintiff  moved  for 
a  new  trial,  for  the  reason  of  misdirec- 
tion of  the  court  to  the  jviry,  and  the 
court  held  such  motion  under  advise- 
ment until  the  next  succeeding  term, 
and  then  overruled  the  motion  and  en- 
tered judgment  upon  the  verdict,  it 
was  held  that  the  judgment  was  valid, 
as  the   power   of   a  court  to  continue 
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motions  under  advisement  is  unques- 
tionable. 

Where  an  action  is  delayed  for  the 
convenience  of  a  court,  and  continued 
by  their  order  for  advisement,  the 
court  will  always  take  care  that  no 
party  shall  suffer  by  such  delay.  Perry 
t*.  Wilson,  7  Mass.  393.  See  Willsont'. 
Henderson,  15  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  90. 

Decision  In  Vacation. — A  cause  may 
be  taken  ^under  advisement  and  de- 
cided in  vacation,  and  a  judgment  en- 
tered upon  such  decision  is  valid,  unless 
modified  or  set  aside  before  the  ex- 
piration of  the  next  succeeding  term. 
Toledo,  etc.,  R.  Co.  x'.  Eastburn,  79 
111.  140.  See  Pease  v.  Roberts,  9  111. 
App.  132. 

2.  State  V.  Webb,  53  Kan.  464.  In 
this  case,  after  overruling  a  motion  for 
a  new  trial,  the  court  held  the  case 
under  advisement,  and  Horton,  C.  J., 
in  his  opinion,  speaking  of  the  prac- 
tice, said  :  "Generally,  it  is  the  duty 
of  a  trial  court,  upon  overruling  a 
defendant's  motion  for  a  new  trial,  to 
render  judgment  upon  the  general 
verdict;  but  special  circumstances 
may  arise,  permitting  the  court  to  re- 
serve the  case  for  future  argument  or 
consideration,  even  after  the  motion 
for  a  new  trial  is  overruled.  The 
statute  expressly  permits  this.  The 
application  or  petition  filed  by  the 
Atchison  Savings  Bank  in  the  trial 
court  presents  such  facts  touching  the 
payment  and  satisfaction  of  the  claim 
of  the  plaintiff  by  the  person  primarily 
liable  therefor,  that  we  do  not  per- 
ceive the  trial  court  abused  its  discre- 
tion in  reserving  the  case  for  further 
consideration.  Of  course,  a  court  has 
no  legal  right  to  suspend  an  entry  of 
a  judgment,  or  the  execution  of  a 
judgment,  arbitrarily;  but  with  a 
view  to  substantial  justice  between  the 
parties,  the  court  may,  for  good  and 
sufficient  reasons,  refuse  or  delay  to 
enter  judgment." 

No  Remedy  to  Compel  Court  to  Decide. 
— As  a  general  rule,  there  is  no  rem- 
edy open  to  either  party  to  an  action 
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5.  How  Decision  should  be  Rendered. — The  trial  judge  himself 
must  render  the  decision.  The  decision  may  be  pronounced 
orally,  but  the  better  practice,  sometimes  enforced  by  statute,  re- 
quires that  it  be  made  in  writing  and  signed  by  the  trial  judge. 
When  the  court  acts  both  as  judge  and  jury,  it  can  be  made  in 
writing  only.^ 


to  compel  a  trial  judge  to  make  a  de- 
cision in  a  case  submitted  to  him. 
Tiie  subject  is  fully  discussed  in  an 
opinion  by  Emmett,  C.  J.,  in  Vogle  v. 
Grace,  5  Minn.  294,  who  says:  "The 
only  error  claimed  to  exist  in  this  rec- 
ord is  that  the  judge,  to  whorft  the 
case  was  submitted,  without  the  inter- 
vention of  a  jury,  neglected  to  file 
with  the  clerk  his  decision,  until 
twenty  days  had  expired  after  the  term 
at  which  it  was  tried.  *  *  *  When 
the  parties  have  once  tried  and  sub- 
mitted their  case,  they  have  done  all 
that  can  be  required  of  them.  They 
have  no  control  over  the  judge  to  force 
him  to  decide  within  the  time,  for  he 
would  have,  in  any  event,  to  the  last 
moment  to  comply  with  the  directions 
of  the  statute.  They  should  not, 
therefore,  be  prejudiced  by  the  omis- 
sion. The  parties  must  necessarily 
wait  until  the  time  has  fully  expired 
before  it  is  known  that  the  judge  has 
failed  to  comply,  and  then  if  the  omis- 
sion is  fatal,  they  must  be  put  to  the 
trouble,  expense,  and  delay  of  another 
trial,  without  any  fault  of  their  own. 
This  would  be  putting  parties  too 
much  in  the  power  of  the  court.  A 
partial  or  prejudiced  judge  might  in- 
dulge his  partiality  or  prejudice  to  the 
great  injury  of  the  party,  by  simply 
delaying  to  file  a  decision  which, 
when  rendered,  must  inevitably  be  in 
his  favor.  It  is  undoubtedly  the  duty 
of  the  judge  to  make  and  file  his  de- 
cision within  twenty  days  as  directed 
by  the  statute ;  but  as  parties  cannot 
compel  him  so  to  do,  we  think  the 
cause  of  justice  will  be  best  subserved 
by  construing  the  statute  to  be  direc- 
tory merely,  as  to  the  time  of  making 
and  filing  the  decision.  Mere  delay  is 
not  likely  to  prejudice  any  one  but  the 
party  entitled  to,  and  who  at  last 
obtains,  the  decision  in  his  favor;  and 
it  is  not  at  all  probable  that  he  will 
ever  urge  such  an  objection  against 
his  own  judgment." 

But  see  People  v.  Dodge,  5  How. 
Pr.  (N.  Y.  Supreme  Ct.)  47,  where  an 
alternative     mandamus      was     issued 


when  a  decision  had  been  made,  and 
was  not  filed  within  the  time  allowed 
by  statute,  but  was  thereafter  held  by 
the  judge,  because  of  doubts  of  the 
power  to  file  it  after  the  expiration  of 
the  statutory  time. 

1.  O'Brien  v.  Bowes,  10  Abb.  Pr. 
(N.  Y.  Super.  Ct.)  106;  Chamberlain 
V.  Dempsey,  14  Abb.  Pr.  (N.  Y.  Super. 
Ct.)  241 ;  Thomas  v.  Tanner,  14  How. 
Pr.  (N.  Y.  Supreme  Ct. )  426;  Gomer 
V.  Chaffe,  5  Colo.  383 ;  Delashman  v. 
Berry,  20  Mich.  292 ;  Garr  v.  Spauld- 
ing,  2  N.  Dak.  414. 

In  Burger  v.  Baker,  4  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  11,  although  the 
question  as  to  whether  a  decision 
should  be  in  writing  was  not  directly 
decided,  the  following  comments  in 
reference  to  such  practice  are  made  in 
the  opinion  :  "It  is  unnecessary  to  de- 
cide whether  the  decision  'in  writing* 
*  *  *  must  be  signed  by  the  judge.  Un- 
doubtedly, it  is  the  more  correct  and 
safer  practice  that  it  should  be.  But 
even  if  the  court  can  authorize  the  clerk 
to  make  up  and  file  a  decision,  that 
decision  must  be  something  more  than 
a  mere  minute  of  what  takes  place  at 
the  trial,  something  more  than  merely 
the  order  or  direction  of  the  court  to 
amend  a  pleading,  or  that  the  clerk 
enter  judgment.  That  may  be  a  rule 
or  order,  but  it  is  not  a  decision  of  a 
question  of  fact.  *  *  *  The  court 
should  express  and  record,  not  merely 
a  direction  to  enter  a  judgment,  but  a 
decision  that  the  plaintiff  or  defendant 
had  established  this  or  that  proposition 
or  claim." 

And  where  a  judgment  is  entered 
in  a  case  tried  by  the  court  without 
filing  a  decision  in  writing,  the  defect 
will  be  disregarded  if  it  does  not  affect 
a  substantial  right.  Lewis  v.  Jones, 
13  Abb.  Pr.  (N.  Y.  Super.  Ct.)  427; 
Sands  v.  Church,  6  N.  Y.  347;  Lake 
Ontario,  etc.,  R.  Co.  v.  Marvine,  18 
N.  Y.  585. 

In  an  action  where  no  findings  of 
fact  are  required,  an  order  for  judg- 
ment on  the  pleadings  is  a  decision  in 
writing  under  section  loio  of  the  Code 
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6.  Filing  the  Decision. — The  time  of  filing  the  decision  is  regu- 
lated by  the  statute.  But  omission  to  file  the  decision  within 
the  statutory  time,  where  no  substantial  right  is  affected,  will  be 
disregarded,  as  the  requirements  of  such  statutes  are  directory 
merely.* 


of  Civil  Procedure.  Eaton  v.  Wells, 
82  N.  Y.  577. 

In  New  York,  under  section  267  of 
the  Code  of  Civil  Procedure,  which 
provides  tliat  "upon  the  trial  of  the 
question  of  fact  by  the  court  its  deci- 
sion shall  be  given  in  writing,  and  filed 
with  the  clerk,"  etc.;  "judgment  upon 
the  decision  shall  be  rendered  accord- 
ingly," means  that  a  judgment  in  a 
case  where  the  court  acts  both  as 
judge  and  jury,  to  determine  both  law 
and  fact,  cannot  be  rendered  orally, 
but  only  in  writing;  and  that  the  de- 
cison  may  be  made  either  at  the  trial 
or  at  any  time  within  twenty  days 
after,  and  whenever  it  is  made,  whether 
in  open  court,  in  tlie  presence  of  the 
parties,  or  after  the  court  has  adjourned, 
and  the  justice  has  retired  to  his  pri- 
vate apartment,  that  there  shall  be 
something  to  authenticate,  something 
that  shall  place  beyond  doubt  what  is 
the  precise  point  decided.  Sands  v. 
Church,  6  N.  Y.  348. 

Decision  Announced  Orally. — Where 
no  decision  signed  by  a  judge  has  ever 
been  filed,  but  at  the  time  of  the  trial 
a  decision  is  announced  orally,  and  by 
order  of  the  judge  an  entry  is  made  in 
the  clerk's  minutes  as  follows:  "Or- 
dered that  the  plaintiff  amend  his 
complaint  to  correspond  with  the  map 
and  diagram  proved  by  one  A,  a  wit- 
ness, and  thereupon  judgment  be  given 
for  the  plaintiff  that  he  recover  the 
lands  so  to  be  described  in  the  com- 
plaint,with  costs ;"  and  where  it  further 
appears  that  nothing  more  was  ever 
done,  by  or  under  the  direction  of  the 
court,  but  at  a  subsequent  day  the  en- 
try was  reduced  to  somewhat  more  of 
form  by  the  clerk,  and  an  entry  made 
by  him  reciting  that  the  cause  was 
called  and  that  the  defendant  did  not 
appear ;  and  after  hearing  the  proofs 
on  an  inquest  without  a  jury,  the  judge 
ordered  and  adjudged  that  the  com- 
plaint be  amended,  and  that  the  plain- 
tiffs on  judgment  recover  the  lands 
described  in  the  amended  complaint; 
such  proceedings  are  not  in  compli- 
ance with  section  267  of  the  Code  of 
Civil  Procedure,  requiring  a  decision 
to   be   signed    by   the   trial  judge   or 
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court.  Burger  v.  Baker,  4  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  11. 

Where  it  is  agreed  between  oppor-ing 
counsel  of  parties  to  a  suit,  that  the  case 
be  heard  orally  before  two  of  the  judges 
and  submitted  to  them  on  briefs  to  be 
filed,  such  an  agreement  cannot  be 
considered  as  providing  that  the  third 
judge  should  participate  in  consulta- 
tion about  the  case  but  not  participate 
in  the  decision,  and  a  jt;dgment  en- 
tered upon  a  decision  rendered  by  all 
three  is  valid,  even  though  the  third 
judge  was  not  present  at  the  oral  argu- 
ment.    Blanc  V.  Bowman,  22  Cal.  23. 

1.  Burger  v.  Baker,  4  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  11;  Lewis  .v.  Jones, 
13  Abb.  Pr.  (N.  Y.  Super.  Ct.)  427; 
Putnam  v.  Crombie,  34  Barb.  (N.  Y.) 
232;  O'Brien  xk  Bowes,  4  Bosw.  (N. 
Y.)  657;  Stewart  v.  Slater,  6  Duer  (N. 
Y.)  83;  People  V.  Dodge,  5  How.  Pr. 
(N.  Y.  Supreme  Ct.)  47.  See  Brink- 
ley  V.  Brinkley,  56  N.  Y.  192;  Fleet  v. 
Kalbfleisch,  43  Hun  (N.  Y.)  443. 

In  People  x'.  Church,  2  Lans.  (N. 
Y.)  459,  Talcott,  J.,  in  speaking  of  the 
practice  of  judges  in  regard  to  fihng 
decisions,  says:  "The  decision  of  the 
judge,  as  to  drawing  up,  delivery  and 
filing,  has  in  practice  been  treated 
in  the  same  manner  as  the  report  of  a 
referee,  and  for  the  same  reasons.  We 
are  not  aware  that  complaint  has  ever 
been  made  that  a  referee  did  not  file 
his  report  personally,  that  it  was  drawn 
up  by  the  successful  party,  or  that  it 
was  not  communicated  before  filing  to 
the  opposite  party,  and  we  see  no 
reason  for  a  difference  of  practice  in 
the  two  cases." 

Motion  Continued  after  Filing. — 
Where  a  motion  is  continued  by  the 
court  to  the  term  next  succeeding  the 
term  at  which  it  was  filed,  and  decided 
at  the  term  to  which  it  was  continued, 
the  decision  in  legal  contemplation  is 
the  same  as  if  made  at  the  term  at 
which  the  motion  was  filed.  Knox 
County  Bank  v.  Doty,  9  Ohio  St.  508; 
Niles  V.  Parks,  49  Ohio  St.  370. 

Presumption  of  Date  of  Filing  on 
Death  of  Party. — Where  a  defendant 
dies  before  a  decision  is  rendered,  in 
the  absence  of  positive  proof  as  to  the 
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m.  Effect  of  the  Decision.— The  decision  of  a  judge,  upon  a 
question  of  law,  is  the  only  authority  for  entering  the  judgment, 
and  upon  a  question  of  fact,  is  as  conclusive  as  the  report  of  a 
referee  or  the  verdict  of  a  jury.^ 


exact  time  of  his  death  on  the  day 
when  the  decision  is  handed  down 
and  filed  the  presumption  is  that  it 
was  filed  during  the  lifetime  of  the  de- 
fendant. Peetsch  v.  Quinn,  6  Misc. 
Rep.  (N.  Y.  City  Ct.)  52. 

Power  of  Clerk  to  Enter  Decision. — In 
an  action  tried  before  the  court  with- 
out a  jury,  the  clerk  can  only  enter 
judgment  as  directed  by  the  court  in 
the  decision  filed,  or  upon  a  subse- 
quent approval  by  the  judge  who  tried 
the  cause  of  the  particular  judgment 
that  is  proposed  to  be  entered. 
Therefore,  where  a  decision  was  filed, 
containing  no  explicit  directions  as  to 
the  entry  of  any  judgment,  and  the 
clerk  enteredr  the  judgment  dismiss- 
ing plaintiff's  complaint  "on  the 
merits,"  a  motion  to  correct  the  judg- 
ment entered  was  granted.  Card  v. 
Meincke,  70  Hun  (N.  Y.)  382.  See 
also  Crim  v.  Kessing,  89  Cal.  478. 

Where  the  clerk  enters  an  order 
upon  the  decision  of  a  judge,  such  de- 
cision must  be  strictly  followed,  but 
when  the  judge  settles  the  order  him- 
self the  order  is  the'  formal  disposi- 
tion of  the  motion  which  must  con- 
trol. Post  T'.  Cobb  (Supreme  Ct.),  13 
N.  Y.  St.  Rep.  555. 

Where  it  is  manifest  from  the  deci- 
sion of  a  court,  filed  by  it,  that  the 
court  has  determined  upon  a  judg- 
ment, but  the  decision,  through  a  clear 
inadvertence  of  the  court,  fails  to  di- 
rect the  entry  of  a  judgment,  the  ap- 
pellate court  will  overlook  such  inad- 
vertence and  direct  the  judgment  to 
be  entered  in  accordance  with  the  de- 
cision.  Cook  7'. Moore,  100  N.  Car.  294. 

Judgment  Roll  Indefinite  as  to  Deci- 
sion.— In  a  case  where  it  cannot  be 
told  from  the  judgment  roll,  whether 
or  not  there  has  ever  been  a  decision 
by  the  judge  who  tried  the  cause,  the 
judgment  roll  corftaining  the  plead- 
ings, followed  by  a  document  which 
does  not  purport  to  have  been  signed 
or  allowed  by  the  judge,  or  indeed  by 
anybody  else,  but  it  appears  that  the 
clerk,  in  entering  judgment,  has  re- 
cited the  fact  that  "the  decision  or  de- 
cree of  the  judge  has  been  filed;" 
and   on    reference    to    the   document 


which  the  record  contains,  it  turns 
out  that  this  does  not  purport  to  he  the 
decision  or  decree  of  the  judge;  then  a 
judgment  rendered  upon  such  a  de- 
cision is  irregular  and  must  be  set 
aside.  Thomas  v.  Tanner,  14  How. 
Pr.  (N.  Y.  Supreme  Ct.)  426. 

1.  Chamberlain  v.  Dempsey,  14 
Abb.  Pr.  (N.  Y.  Super.  Ct.)  241; 
Ritter  T'.  Cushman,  35  How.  Pr.  (N. 
Y.  Super.  Ct.)  284;  North  America 
Bank  v.  Embury,  21  How.  Pr.  (N.  Y. 
Supreme  Ct.)  14;  Bruyn  v.  Comstock, 
56  Barb.  (N.  Y.)  9;  Hoogland  v. 
Wight,  7  Bosw.  (N.  Y.)  394;  Davis  f. 
Allen,  3  N.  Y.  168. 

The  Court  Has  Power  to  Rpconslder  its 
decision  on  the  same  state  of  facts, 
though  such  power  is  rarely  exercised. 
The  rule  which  requires  leave  to  be 
obtained  before  a  motion  is  renewed  is 
one  of  practice  merely,  to  avoid  con- 
fusion and  abuses,  but  does  not  affect 
the  power  of  the  court  to  reconsider 
its  decision  on  a  motion  upon  addi- 
tional facts.  In  this  respect,  such  de- 
cisions and  orders  differ  essentially 
from  judgments  in  actions  or  specific 
proceedings.  Riggs  v.  Pursell,  74  N. 
Y.  370. 

Evidence. — It  is  essential  to  a  judi- 
cial trial  that  the  evidence  taken  should 
in  some  form  be  presented  to  the 
judge  before  decision.  But  when,  as 
a  matter  of  law,  it  appears  that  the 
testimony  introduced  is  known  to  the 
court,  a  motion  to  vacate  a  judgment, 
on  the  ground  that  such  testimony 
was  improperly  introduced,  will  be 
denied.  Crook  v.  Hamlin,  140  N.  Y. 
297. 

As  stated  by  the  court  in  the  fore- 
going case,  "the  only  question  before 
us  is  whether  there  were  any  facts 
stated  in  the  motion  papers  from  which 
it  could  be  found  that  the  evidence 
taken  out  of  court  before  the  stenog- 
rapher was  brought  to  the  attention 
of  the  judge  before  deciding  the  case. 
It  is  conceded  that  it  was  not  written 
out  by  the  stenographer,  or  in  any 
way  presented  by  him  to  the  judge, 
and  it  embraced  a  large  part  of  the 
evidence  in  the  case.  But  in  answer 
to  the  moving  affidavits,  the  plaintiff 


943 


Volume  V. 


Effect  of  the  Decision. 


DECISIONS. 


Effect  of  the  Decision. 


presented    an    affidavit    in   which   he 

stated   that    although     Justice  

was  not  actually  present  during  all 
the  time  when  testimony  was  taken, 
*  he  was  present  during  a  large  portion 
thereof,  and  so  much  as  was  not  then 
heard  by  him  was  substantially  con- 
ceded in  the  argument  addressed  to 
the  court  on  both  sides  at  the  close  of 
the  trial.'  This  statement  was  not 
contradicted.  The  statement  is  to  the 
effect  that  the  evidence  taken  out  of 
court  was  brought  to  the  attention  of 
the  court  in  the  argument  by  counsel 
on  both  sides,  they  conceding  and 
agreeing  upon  the  substance  thereof. 
At  least  the  judge  hearing  the  motion 
might  so  construe  its  meaning.  It 
cannot  be  said,  as  matter  of  law  upon 
this  state  of  facts,  that  the  evidence 
■was  not  known  to  the  court  when   the 


case  was  decided.  The  reading  by  the 
judge  of  the  minutes  of  the  evidence 
taken  out  of  court,  or  of  documents, 
may  be  dispensed  with  where  counsel, 
upon  a  trial  or  argument,  agree  upon, 
or  orally  state  to  the  judge,  what  the 
minutes  or  documents  contain,  and 
for  the  purposes  of  review  the  minutes 
or  documents  so  referred  to  may  be 
incorporated  in  the  case.  Here  the  evi- 
dence taken  before  the  court  stenogra- 
pher was  potentially  before  the  court, 
although  not  written  out.  Any  dis- 
regard of  the  forms  of  administering 
justice,  which  may  weaken  the  secur- 
ity of  rights,  or  subject  them  to  pre- 
judice from  infirmity  of  memory, 
ought  to  be  avoided  when  practicable. 
But  we  perceive  no  ground  in  law  for 
interference  with  the  decision  of  the 
motion." 
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Explanatory  Note. — An  article  upon  declarations  in  this  work  is  imprac- 
ticable and  unnecessary  for  the  following  reasons :  Each  of  the  various 
common-law  actions  is  made  the  subject  of  an  article,  and,  necessarily,  the 
declaration  for  such  form  of  action  receives  full  treatment.  Furthermore, 
the  articles  relating  to  the  subject-matters  of  numerous  actions  thoroughly 
discuss  the  requisites  of  the  declarations  therein.  Finally,  the  articles  which 
treat  of  the  various  rules  and  doctrines  of  pleading  are,  in  the  fullest  sense, 
applicable  to  declarations  under  the  common-law  system  of  pleading.  The 
following  cross-references  will  lead  the  investigator  directly  to  all  the  places 
where  any  matters  pertaining  to  declarations  are  discussed. 

As  to  Declarations  in   the    Various     Kinds    of    Common-law    Actions,    see 
articles   ACCOUNTS    AND    ACCOUNTING,  vol.    i,  p.    83; 
ASSUMPSIT,  vol.  2,   p.  987;    COVENANT;  DEBT;  DETI- 
NUE;   EJECTMENT;    REPLEVIN;      TROVER;     TRES- 
PASS;  TRESPASS  ON  THE  CASE. 
For  Specific  Directions  for  Drawing    Declarations   under   Various   Circum- 
stances,- see    the    titles    in    this    work    indicative   of  the  subject- 
matter  of  the  action  ;  thus,  for  Declarations  in  Actions  upon  Awards, 
see    article  AWARDS ;  in  Actions  for  Breach  of  Promise,  see 
.article  BREACH  OF  PROMISE  OF  MARRIAGE  ;  in  Actions 
against  Carriers,  see  article  CARRIERS,  etc. 
As  to  the  Corresponding  Pleading  under  the  Code  System,  see  article   COM- 
PLAINTS AND  PETITIONS  IN  CODE  PLEADING,  vol.  4, 
p.  587. 
As  to  the  Various  Rules  and  Doctrines  of  Common-law  Pleading  Applicable^  to 
Declarations    Generally,    see    articles     CONSTRUCTION    OF 
PLEADINGS,  vol.  3,  p.  741  ;  DEFINITENESS  AND   CER- 
TAINTY IN  PLEADINGS ;  DEPARTURE;  DUPLICITY; 
LEGAL  CONCLUSIONS; REPUGNANCY; SURPLUSAGE; 
TITLES;    VARIANCE. 
As  to  Joinder  of   Various   Causes  of  Action    in  one  Declaration,  see  article 
ACTIONS,  vol.  I.  p.  108. 
Amendment  of  Declaration,    see  article  AMENDMENTS,  vol.    i,  p. 

458.' 
Use  of  Counts,  see  article  COUNTS,  PARAGRAPHS  AND  SEPA- 
RATE STATEMENTS. 
FVayer for  Damages,  see  article  DAMAGES. 
Parties  to  Declarations,  see  article  PARTIES. 
Venue  of  the  Actions  and   Rules  for  Laying  the    Venue,   see  article 

VENUE. 
Variance  between  Declaration  and  Process,  see  article  VARIANCE. 
Use  of  Videlicet,  see  article  VIDELICET. 
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I.  Definition,  949. 
II.  Kinds  of  Deckees,  950. 

1.  Interlocutory,  950. 

2.  Final,  950. 

3.  Nisi,  950, 

4.  Supplemental,  951. 

5 .  Nunc  pro  Tunc,  951. 

6.  Conditional,  952. 

a.   In  General,  952. 

(5.   Decree  for  Account,  954. 

7.  />*(7  Fortna,  954. 

8.  /Vi?  Confesso,  955. 

9.  6>;z  Defatilt  at  Hearing,  955. 
10.  -^j'  Consent,  955. 

ni.  Essentials  of  a  Valid  Deceee,  955. 

1.  Jurisdiction — Parties,   955. 

2.  Conformity  to  Allegations  and  Prayer,  956. 

a.  Relief  secundum  Allegata,  956. 

^.  Relief  under  the  General  Prayer,  (ji^d. 

3.  Issues  must  be  Made  Up,  957. 

4.  Hearing  or  Submission,  f)'^'}. 

IV.  Nature  and  Extent  of  Eelief,  958. 

1.  Flexibility  of  Decrees,  958. 

2.  Complete  Relief,  958. 

3.  Enforcing  Ultimate  Liability,  959. 

4.  Relief  between  Codefindants ,  960. 

V.  Consent  Decrees,  960. 

1 .  Validity  and  Effect,  960. 

2.  A^/  Necessarily  Confined  to  Issues,  962. 

3.  Recital  of  Consent,  963. 

VI.  Decrees  Vesting  or  Divesting  Title  to  Property,  964. 
VII.  Decrees  in  Appellate  Courts,  965. 

1.  Affirmance,  Reversal,  etc.,  965. 

2.  Rendition  of  New  Decree,  966. 

vm.  Decree  after  Death  of  a  Party,  968. 
IX.  Taking  the  Bill  as  Confessed — Decrees  Pro  Confesso,  970. 

I.  Definition  of  Terms,  970.  • 
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2.  Origin  and  Development  of  Proceeding,  970. 

3.  When  Bill  may  be  Taken  as  Confessed,  973. 

a.   Failure  to  Appear  and  Demur,  Plead,  or  Answer,  973. 
(i)  In  General,  c^T^. 

(2)  Due  Service  of  Process  Necessary,  975. 

(3)  Failure  to  Answer,  978. 

{a)  In  General,  978. 

{b)  After  Amendment  of  Bill,  980. 

(c)  Insufficient  Answer,  981. 

{d)   Upon  Demurrer  Overruled,  983. 

4.  Against  Persons  under  Disability,  984. 

5.  Orders  Pro  Confesso,  984. 

6.  Effect  of  Default,  986. 

a.  As  a  Waiver  of  Objections  to  Bill,  986. 

b.  Admissions  Implied  by  Default,  986. 

c.  Proof  of  Allegations  of  Bill,  989. 

d.  Successful  Defense  by  Codefendant,  994. 

e.  Rights  of  Defendant  after  Default,  998. 

7.  Hearing  and  Final  Decree,  ggi^. 

8.  Impeaching  the  Decree,  looi. 

a.  By  Appeal,  looi. 

b.  By  Bill  of  Review,  icx)2. 

f.  By  Original  Bill,  1002,' 

X.  Opening  Obdebs  and  Decbees  Fbo  Confesso  and  Allowing 

Defenses,  1002. 

1.  Power  to  Open,  1002. 

a.  In  General,  1002. 

b.  In  the  Federal  Courts,  1003. 

2.  As  an  Exercise  of  Discretion — And  Statutory  Regulations,  1004. 

3.  By  Implication,  1009. 

4.  Grounds  for  Opening,  1009. 

a.  "  Good  Cause,"    icxjg. 

b.  Irregularity,  loio. 

c.  Surprise,  Accident,  Mistake,  or  Negligence  of  Solicitor,  1012. 

d.  Collusion,  1015. 

e.'  Error  in  the  Decree,  1016. 
/.    Character  of  Proposed  Defense ,  i  o  1 7 . 
(i)  Meritorious  Defense,  1017. 

(2)  Defenses  Merely  Technical,  1017. 

(3)  Confined  to  Defense  by  Answer,  1018. 

(4)  Unconscionable  Defenses — Usury,  1019. 

(5)  Statute  of  Limitations,  10 19. 

5.  The  Application,  1019. 

a.  Parties  to  Application,  10 19. 

b.  When  to  be  Made — Laches  and  Limitations,  1 02 1. 
c'.    Where  to  be  Made,  1022. 

d.  Form  of  Application,  1022. 

e.  Verification,   1023. 

/.    To  be  Accompanied  by  Proposed  Answer,  1024. 

g.  Notice  of  Application,  1025. 
h.  Renewal  of  Application,  1026. 

6.  Proceediitgs  on  Application,  1026. 

a.  Testing  Sufficiency  of  Petition,  1 026. 

b.  Counter-affidavits,  1026. 
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c.  Opening  Order  or  Decree  and  Allowing  Defense,  1027. 

d.  Original  Decree  Remaining  in  Statu  quo,  1027. 

7.  Terms,  1028. 

8.  Final  Hearing  and  Decree,  \02(). 

9.  Review  of  Ruling  on  Application,  1 029. 

XI.  Deceees  on  Default  at  the  Hearing,  1030. 

1.  Default  on  Part  of  Plaintiff,  1030. 

2.  Default  on  Part  of  Defendant,  1031. 

3.  Opening  the  Decree,  1031. 

XII,  Eendition,  Drafting  and  Settling,  Signing  and  Entry, 
AND  Enrollment,  1032. 

1.  Rendition,   1032. 

a.  Generally,    1032. 

b.  In  Vacation,  1033. 

(i)  By  Statute,    1033. 

(2)    Without  Statutory  Authority,  1033. 

2.  Drafting  and  Settling,  1033. 

3.  Signing  and  Entry,  1034. 

4.  Enrollment,  1035. 

5.  When  a  Decree  Becomes  Operative,  1037. 

Xin.  Form  of  Decrees,  1038. 

1.  Different  Parts  Enumerated — Date  and  Title,  1038. 

2.  The  Recitals,  1038. 

3.  The  Declaratory  Part,  1039. 

4.  The  Ordering  Part,  1040. 

Xrv.  Amendment,  Modification  and  Vacation,  1041. 

1 .  Interlocutory  Orders  and  Decrees,  1 04 1 . 

2.  Decree  Pronounced  but  Not  Formally  Entered,  1046. 

3.  Final  Decrees,  1047., 

a.  During  the  Term,  1047. 

b.  After  the  Term,  1049. 

{})  Judicial  Errors,    1049. 

(2)  Clerical  Errors,  1053. 

(3)  Matters  of  Course,  1053. 

(4)  Mistake  or  Surprise,  Interests  Not  Heard,  1056. 

(5)  Changing  Time  or  Manner  of  Execution,  1057. 

(6)  By  Consent,  1058. 

(7)  Modification,  etc.,  of  Consent  Decrees,  1060. 

(8)  Vacating  Decrees  Pro   Confesso  and  on   Default  a( 

Hearing,  1060. 

XV.  Construction  of  Decrees,  1060. 
XVI.  Definiteness  and  Certainty,  1063. 

1.  In  General,  1063. 

2.  In  Respect  of  Parties,  1065. 

3.  Certainty  Attainable  by  Reference,  1067. 

XVn.  Enforcement,  1068. 

1.  By  Writ  of  Execution  and  Attachment,  1068. 

2.  By  Execution  as  at  Law,  1068. 
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3.  By  Action  of  Court,  or  by  Operation  of  Statute,  1069. 

4.  By  Writ  of  Sequestration,  1069. 

5.  By  Writ  of  Assistance,  1069. 

6.  By  Distringas  against  Corporation,  1069. 

7.  By  Bill  in  Equity,  1069. 

8.  By  Action  at  Law,  1069. 

9.  Control  of  Court  over  Execution,  1075. 

CROSS-REFERENCES. 

As  to  Decrees  for  Account,  see  article  ACCOUNTS  AND  ACCOUNTING, 
vol.  I,  p.  102. 

Decrees  in  Admiralty,  see  article  ADMIRALTY,  vol.  i,  pp.  275,  276. 

Decrees  for  Alimony ,  see  article  ALIMONY,  vol.  i,  p.  427  et  seq. 

Decrees  on  Admissions  in  Answer,  see  article  ANSWERS  IN  EQUITY 
PLEADING,  vol.  i,  p.  930. 

Decree  on  Bill  to  Foreclose  Chattel  Mortgage,  see  article  CHA  TTEL 
MORTGAGES,  vol.  4,  p.  527. 

Decrees  in  Copyright  Cases,  see  article  COPYRIGHT. 

Decrees  for  Costs,  see  article  COSTS. 

Decrees  of  Dismissal,  see  article  DISMISSAL,  DISCONTINUANCE 
AND  NONSUIT. 

Decrees  after  Remand  from  Appellate  Court,  see  article  MANDA  TE 
REMAND,  AND  PROCEDENDO. 

Decrees  against  hifants,  see  article  INFANTS. 

Decrees  against  Married  Women,  see  article  MARRIED  WOMEN. 

Impeaching  Decrees  for  Fraud,  etc.,  see  article  BILLS  TO  IMPEACH 
DECREES  AND  fUDGMENTS,  vol.  3,  p.  607. 
•      Review  of  Decrees  by  Appeal,  see  article  APPEALS,  vol.  2,  p.  i;  By 
Bill  of  Review,  see  article  BILLS  OF  REVIEW,  vol.  3,  p.  569; 
By  Rehearing,  see  article  REHEA  RINGS. 

Interlocutory  Decrees  and  Orders,  see  generally  article  ORDERS ;  and 
in  proceedings  on  the  several  kinds  of  bills,  see  the  appropriate 
titles  of  those  bills. 

Decrees  on  various  kinds  of  bills,  such  as  Creditors"  Bills,  Cross  Bills, 
Divorce,  Injunctions,  Partition,  Quieting  Title,  Redemption,  Ref- 
ormation, Rescission  and  Cancellation,  Specific  Performance,  etc., 
see  the  particular  titles. 

Cognate  titles  and  other  matters  relating  to  decrees,  see  articles  DE- 
CISIONS;  DIVISION  OF  OPINION ;  JUDGMENTS ;  PRO- 
BA  TE. 

I.  Definition. — A  decree  in  equity  *  is  a  sentence  or  order  of 
the  court  pronounced  after  the  hearing  or  submission  of  the  cause.* 

1.  Decrees  in  Admiralty. — See  article     of  the  controversy."  Haines  f.  Haines, 
Admiralty,  vol,  i,  p.  249.  35  Mich.  138. 

Decrees  in  Probate  Courts. — See  article  "A  decree  is  a  sentence,  or  order  of 

Probate.  the  court,  pronounced  on  hearing  and 

2.  Barton,  Suit  in  Equity  135.  understanding  all  the  points  In  issue 
"The  term  decree  is  not  applicable  and  determining  the  right  of  all  the 

to  the  interlocutory  orders  made  for  parties  to  the  suit,  according  to  equity 
the  furtherance  of  suits,  but  belongs  to  and  good  conscience."  Daniell  Ch. 
such  adjudications  as  settle  some  right     Pr.  (ist  ed.)  631. 

or  liability  pertaining  to  the  substance         "  But  a  decree  is  none  the  less  a  de- 
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II.  Kinds  of  Decrees — 1.  Interlocutory. — An  interlocutory  decree 
is  one  pronounced  for  the  purpose  of  ascertaining  matter  of  fact 
or  law  preparatory  to  a  final  decree.^ 

2.  Final. — A  decree  is  final  when  it  fully  decides  and  disposes 
of  the  whole  merits  of  the  cause,  and  reserves  no  further  questions 
or  directions  for  the  future  judgment  of  the  court.^ 

3.  Nisi. — A  decree  is  said  to  be  made  nisi  when  it  is  not  to  take 
effect  unless  the  defendant  fails  to  show  cause  against  it  within  a 


cree,  and  none  the  less  valid,  although 
pronounced  without  such  a  hearing  and 
understanding  and  in  violation  of 
equity  and  good  conscience."  Gib- 
son, Suits  in  Chancery,  §  546. 

Decree  Includes  Judgment  under  the 
Codes. — Final  adjudications,  whether 
at  law  or  in  equity,  are  "judgments" 
in  the  sense  in  which  that  term  is  used 
in  the  codes.  Kramer  v.  Rebman,  9 
Iowa  114;  Walker  v.  Walker  (Iowa, 
1895),  61  N.  W.  Rep.  930;  Hughes  v. 
Shreve,  3  Mete.  (Ky.)547;  Curry  v. 
Piles,  8  Ga.  32.  See  also  Halbert  v. 
Alford  (Tex.  1891),  16  S.  W.  Rep. 
814. 

/«  Kansas. — "  Section  395  of  the 
Civil  Code,  corresponding  with  section 
380  of  the  Code  in  the  Compiled  Laws, 
defines  'a  judgment  as  the  final  deter- 
mination of  the  rights  of  th?  parties  in 
an  action.'  Whatever  was  the  defini- 
tion of  a  judgment  at  common  law, 
and  whatever  distinction  existed  be- 
tween a  judgment  and  a  decree  under 
the  old  systems  of  practice,  the  sec- 
tion above  quoted  is  decisive  as  to 
what  is  a- judgment  under  the  code, 
and  it  makes  no  difference  whether  it 
is  what  would  formerly  be  called  a 
judgment,  an  order,  or  a  decree.  The 
action  of  the  court  in  the  case  of  the 
relator,  in  i860,  was  a  final  determina- 
tion of  the  rights  of  the  parties,  and 
consequently  was  a  judgment."  State 
V.  Mc Arthur,  5  Kan.  280. 

1.  Barton,  Suit  in  Equity  135; 
Richmond  v.  Atwood,  52  Fed.  Rep. 
10;  Bellamy  v.  Bellamy,  4  Fla.  242; 
Owens  V.  Forbes,  9  Fla.  325 ;  Hays  v. 
May,  I  J.  J.  Marsh.  (Ky.)  497;  Tug- 
gle  V.  Gilbert,  i  Duv.  (Ky.)  340; 
Boone  x>.  Helm,  4  Dana  (Ky.)  403; 
Gerrish  v.  Black,  109  Mass.  474;  Barth 
V.  Rosenfeld,  36  Md.  604;  Hagthorp 
V.  Hook,  1  Gill  &  J.  (Md.)  270;  Cook 
V.  Bay,  4  How.  (Miss.)  485;  Deick- 
hart  t'.  Rutgers,  45  Mo.  132;  Smith  v. 
Sahler,  i  Neb.  310;  Butler  t'.  Lee,  3 
Keyes  (N.  Y.)  70;   Coithe  v.  Crane,  i 


Barb.  Ch.  (N.  Y.)  21;  Kane  v.  Whit- 
tick,  8  Wend.  (N.  Y.)  219;  Flemings. 
Boiling,  8  Gratt.  (Va.)292;  Wright 
V.  Strother,  76  Va.  857;  Miller  v. 
Cook,  77  Va.  806. 

"  It  seldom  happens  that  the  first 
decree  can  be  final  or  conclude  the 
cause.  The  most  usual  ground  for  not 
making  a  perfect  decree  in  the  first 
instance  is  the  necessity  which  fre- 
quently exists  to  ascertain  a  disputed 
fact,  by  an  issue  at  law,  or  to  refer  a 
cause  to  a  master  of  the  court  to  make 
inquiries,  or  to  take  accounts,  or  to  ad- 
just other  matters  which  must  be  dis- 
posed of  before  a  final  decision  can  be 
made  of  the  subject-matter  of  the 
suit."     Barton,  Suit  in  Equity  135. 

In  Equitable  Actions  under  the  Codes 
interlocutory  decrees  may  be  made 
preparatory  to  the  final  judgments,  but 
they  are  usually  denominated  "orders." 
Thompson  v.  White,  63  Cal.  505  ;  Ex 
p.  Farrars,  13  S.  Car.  254.  See  article 
Orders. 

2.  Barton,  Suit  in  Equity  137;  Mead 
V.  Christian,  50  Ala.  561 ;  Shegogg  v. 
Perkins,  34  Ark.  117;  Gilpatrick  v. 
Glidden,  82  Me.  201 ;  Forbes  v.  Tuck- 
erman,  115  Mass.  115;  Parker  r;.  Flagg, 
127  Mass.  28;  Johnson  v.  Everett,  9 
Paige  (N.  Y.)  636;  Dickenson  t;.  Cod- 
wise,  II  Paige  (N.  Y.)  189;  Mills 
V.  Hoag,  7  Paige  (N.  Y.)  18;  Evans 
V.  Dunn,  26  Ohio  St.  439;  Kelley  v. 
Stanbery,  13  Ohio  408;  Battaile  v. 
Maryland  Hospital,  76  Va.  63 ;  Ten- 
nent  v.  Pattons,  6  Leigh  (Va.)  196; 
Barker  v.  Jenkins,  84  Va.  895  ;  Van- 
meter  r^-Vanmeters,  3  Gratt.  (Va.)  142. 

Appealability  the  Criterion. — Under 
statutes  limiting  the  right  of  appeal  to 
final  decrees  only,  a  vast  number  of 
cases  have  been  decided  in  which  the 
distinction  between  interlocutory  and 
final  decrees  has  been  discussed.  These 
cases  are  usually  cited  as  furnishing 
the  criteria  of  finality  where  the  ques- 
tion is  to  be  decided  for  other  purposes 
than  to  determine  appealability.  Hence 
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certain  time,*  or  unless  within  a  time  specified  the  defendant  fails 
to  perform  some  act  required  by  the  decree.* 

The  decree  is  preliminary  in  its  nature,  requiring  a  further  order 
to  complete  it.^ 

4.  Supplemental. — It  often  happens  that  after  a  final  decree  on 
the  merits,  either  dismissing  the  bill  or  granting  relief,  some  fur- 
ther order  or  decree  is  necessary  in  respect  of  the  execution  of 
the  decree,*  or  to  completely  adjust  all  the  matters  incidental  to 
the  litigation.^  Such  decrees,  when  made  in  the  identical  suit, 
cannot,  however,  create  any  other  or  different  liabilities  than 
those  imposed  by  the  original  decree,^  and  if  the  rights  of  the 
parties  have  become  so  embarrassed,  by  events  subsequent  to  the 
original  decree,  that  it  becomes  necessary  to  have  another  decree 
to  ascertain  and  enforce  them,  the  remedy  must  be  by  bill  to 
enforce  the  decree.''' 

5.  Nunc  pro  Tunc. — Where  the  delay  in  rendering  a  decree  after 
hearing  or  submission  arises  from  the  act  of  the  court,  that  is, 
where  the  delay  has  been  caused  either  for  its  convenience,  or  by 
the  multiplicity  or  press  of  business,  or  the  intricacy  of  the  ques- 
tions involved,  or,  for  any  other  reason,  is  not  attributable  to  the 
laches  of  the  parties,  the  decree  may  be  rendered  and  entered 
retrospectively  as  of  a  time  when  it  should  or  might  have  been 
rendered  and  entered.®      Such  a  decree  is  said  to   be    entered 


reference  should  be  had  to  the  article 
Appeals,  vol.  2,  p.  2. 

1.  Rapalje  &  Lawrence  Law  Diet., 
tit.  Nisi. 

A  Decree  against  an  Infant- sometimes 
gives  him  a  day  in  which  to  show 
cause  against  it  after  he  attains  full 
age.     See  article  Infants. 

2.  See  Chicago,  etc.,  R.  Co.  v.  Fos- 
dick,  106  U.  S.  69;  Chiles  -v.  Allen,  2 
A.  K.  Marsh.  (Ky.)  350. 

Such  decrees  are  commonly  made  in 
foreclosure  suits,  by  giving  the  defend- 
ant a  reasonable  time  to  pay  the 
amount  adjudged  to  be  due.  See 
article  Foreclosure. 

3.  Chicago,  etc.,  R.  Co.  v.  Fosdick, 
106  U.  S.  69. 

4.  See  infra,  XIV.  3,b.  (5).  Chang- 
ing' Time  or  Manner  of  Execution. 

5.  Gibson,  Suits  in  Chancery,  §  560, 
where  the  author  mentions,  for  ex- 
ample, assessment  of  damages  on  in- 
junction bills,  settlements,  attachment 
for .  violating  a  perpetual  injunction, 
and  other  proceedings  founded  on  local 
statutory  provisions.  See  also  Kramer 
V.  McCaughey,  11  Mo.  App.  426; 
Taylor  v.  Charter  Oak  L.  Ins.  Co.,  17 
Fed.  Rep.  566. 

6.  Walker  v.  Courier  Co.,  9  111.  App. 


418.  See  also  Brown  v.  Thompson,  29 
Mich.  72;  Johnson  v.  Anderson,  76 
Va.  766. 

7.  See  article  Bills  to  Enforce 
Decrees,  vol.  3,  p.  601. 

The  court  cannot  in  a  summary  way 
decree  land  to  be  sold,  to  pay  the 
amount  which,  by  a  former  decree,  had 
been  directed  to  be  paid  on  a  particular 
day  by  the  person  who  had  recovered 
the  land  for  improvements  made  on  it. 
Where  such  a  measure  is  necessary 
and  proper,  it  must  be  by  bill  filed  to 
carry  the  former  decree  into  effect. 
Mummys  v.  Morgan,  3  Litt.  (Ky.)  295. 

8.  Mitchell  v.  Overman,  103  U.  S. 
65,  where  Harlan,  J.,  said :  "In  such 
cases,  upon  the  maxim  actus  curice 
neminem  gravabit,  which  has  been  well 
said  to  be  founded  in  right  and  good 
sense,  and  to  afford  a  safe  and  certain 
guide  for  the  administration  of  justice, 
it  is  the  duty  of  the  court  to  see  that 
the  parties  shall  not  suffer  by  the  delay. 
A  nunc  fro  tunc  order  should  be 
granted  or  refused  as  justice  may  re 
quire  in  view  of  the  circumstances  of 
the  particular  case."  See  also  Gray 
V.  Brignardello,  i  Wall.  (U.  S.)  627; 
Griswold  v.  Hill,  i  Paine  (U.  S.)  483. 

Decrees  after  Death  of  a  Party  may  be 
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nunc  pro  tunc^ 

6.  Conditional  —  a.  In  General. — Where  a  case  for  relief  is 
made  in  the  bill,  it  may  be  given  by  imposing  conditions  on  the 
plaintiff  consistently  with  the  rules  of  equity,  in  the  discretion  of 
the  court ;  ^  and  if  the  plaintiff  declines  or  refuses  to  comply  with 
those  terms,  the  bill  may  be  dismissed.*     But  the  performance  of 


rendered  nunc  fro  tunc.  See  infra, 
VIII.  Decree  after  Death  of  a  Party, 
Nunc  Pro  Tunc  Amendments. — As  to 
amendments  nunc  pro  tunc  of  the 
record  of  orders  and  decrees  previous- 
ly rendered,  or  entries  7iu7ic  fro  tunc 
of  orders  and  decrees  actually  rendered 
but  not  entered,  see  article  Records. 
The  distinction  between  rendering  a 
decree  nunc  pro  tunc  and  entering  it 
nunc  fro  tunc  is  exemplified  in  Gray 
f.  Brignardello,  i  Wall.  (U.  S.)  627. 

1.  The  usual  formula  in  case  of  nunc 
fro  tunc  decrees  is  :  "  This  decree  was 
made  on  the  (naming  the  day  the  cause 
was  heard),  and  is  entered  now  for  then 
by  order  of  the  court."  Gibson,  Suits 
in  Chancery,  §  559.  See  also  the  order 
made  in  Mitchell  v.  Overman,  103  U. 
S.  63. 

2.  Per  Justice  McLean  in  Walden  v. 
Bodley,  14  Pet.  (U.  S.)  164. 

Where  the  owner  of  land  seeks  the 
aid  of  a  court  of  equity  to  set  aside 
certain  tax  sales  as  a  cloud  upon  his 
title,  alleging  irregularities  in  respect 
thereto,  the  relief  will  be  granted  only 
upon  equitable  terms,  as  that  he  shall 
pay  the  holder  of  the  certificates  of 
such  sales  the  amount  expressed  there- 
in, together  with  subsequent  taxes  paid 
on  the  land  by  such  holders.  Farwell 
V.  Harding,  96  111.  32. 

On  a  bill  for  the  rescission  of  a  con- 
tract for  the  purchase  of  land,  the 
court,  in  decreeing  a  rescission  in  favor 
of  the  vendee,  may  declare  the  pur- 
chase-money a  lien  on  the  land  and 
order  that  the  land  be  sold  if  the 
money  be  not  refunded  by  a  specified 
day.       Foster    v.    Gressett,     29    Ala. 

393- 

For  other  instances  of  conditional 
decrees,  see  Moore  v.  Crawford,  130 
U.  S.  122;  McCormick  v.  Knox,  105 
U.  8.  122;  Lowther  v.  Andover,  i  Bro. 
C.  C.  396. 

Without  a  Cross  Bill. — It  has  been 
held  competent  for  the  court  to  grant 
affirmative  relief  to  a  defendant,  with- 
out a  cross  bill,  by  imposing  condi- 
tions in  a  decree  for  the  plaintiff  in 
respect  of  matters  in  issue  upon  the 


bill  and  answer.  McPherson  z\  Cox, 
96  U.  S.  404. 

Not  Confined  to  Strict  Legal  Rights. — 
In  imposing  a  condition,  a  court  of 
equity  will  take  into  consideration  all 
the  circumstances,  in  order  to  arrive  at 
the  justice  of  the  case,  without  regard 
to  the  strict  legal  rights  of  the  parties. 
Weyant  v.  Murphy,  ';8Cal.278;  John- 
ston V.  San  Francisco  Sav.  Union,  75 
Cal.  134. 

A  court  of  equity  will  refuse  its  aid 
to  give  the  plaintiff  what  the  law 
would  give  him  if  the  courts  of  com- 
mon law  had  jurisdiction,  without 
imposing  upon  him  conditions  relat- 
ing to  the  subject-matter  in  contro- 
versy which  the  court  considers  he 
ought  to  comply  with,  although  the 
subject  of  the  condition  is  one  the 
court  would  not  otherwise  enforce. 
Wells  V.  Francis,  7  Colo.  396. 

Construction  of  Condition. — A  condi- 
tion in  a  decree  of  the  court  of  ap- 
peals, that  complainants  should  bring 
suit  within  six  months  after  the  entry 
of  such  decree,  was  held  to  have  been 
fulfilled  where  a  suit  was  in  fact  insti- 
tuted by  them  before  the  entry  of  such 
decree,  and  duly  proceeded  in  after- 
wards, and,  the  bill  therein  having 
been  dismissed  on  demurrer,  another 
suit  for  the  same  object  was,  without 
unreasonable  delay,  begun  and  prose- 
cuted. Stover  T'.  Wood,  31  N.  J.  Eq.418. 

Decree  without  Force  until  Condition 
Performed. — A  decree  made  to  depend 
upon  the  performance  of  a  condition 
precedent  is  of  no  force  whatever  until 
such  condition  is  complied  with.  Spar- 
hawk  V.  Buell,  9  Vt.  41. 

3.  Farwell  tk  Harding,  96  III.  32, 
quoting  Story  Eq.  Jur.,  §  693,  in  which 
the  author,  discussing  the  question 
where  a  bill  has  been  filed  for  the  re- 
scission, cancellation  or  delivery  up  of 
agreements,  securities,  or  deeds,  says  : 
"  In  all  cases  of  this  sort,  where  the 
interposition  of  a  court  of  equity  is 
sought,  the  court  will,  in  granting  re- 
lief, impose  such  terms  upon  the  party 
as  it  deems  the  real  justice  of  the  case 
to  require ;  and  if  the  plaintiff  refuses 


952 


Volume  V. 


Kinds  of  Decrees. 


DECREES. 


Conditional. 


contingencies  on  which  the  relief  is  granted  should  eventually  be 
judicially  settled  o-n  record  under  the  eye  of  the  court,*  and  not 
left  for  the  determination  of  the  parties  or  of  ministerial  officers.* 


to  comply  with  such  terms,  his  bill 
will  be  dismissed." 

Performance  of  Condltiona  Optional. — 

In  such  cases  the  plaintiff  has  the  op- 
tion of  accepting  the  terms  or  aban- 
doning his  suit.  He  cannot  be  com- 
pelled to  perform  the  conditions.  Far- 
well  V.  Harding,  96  111.  32. 

The  condition  imposed  upon  a  peti- 
tioner in  equity  to  do  a  particular 
equity  is  imposed  as  a  condition 
merely,  without  which  the  petitioner 
will  take  nothing  by  the  decree,  but  is 
not  made  the  subject-matter  of  a  direct 
decree  against  the  petitioner.  Rowan 
V.  Sharps'  Rifle  Mfg.  Co.,  33  Conn.  i. 

1.  Hancock  v.  Hancock,  i  T.  B. 
Mon.  (Ky.)  122;  Jarman  v.  Davis,  4 
T.  B.  Mon.  (Ky.)  118;  Farmer  v. 
Samuel,  4  Litt.  (Ky.)  187.  See  also 
Lewis  V.  Baker,  i  Head  (Tenn.)  385; 
Hays  V.  May,  i  J.  J.  Marsh.  (Ky.)  497. 
C(?w/are,with  the  foregoing  Kentucky 
cases,  Chicago,  etc.,  R.  Co.  v.  Fosdick, 
106  U.  S.  70. 

"  It  is  a  general  rule,  which  ought 
not  to  be  lightly  departed  from,  that 
whenever  the  chancellor  shall  see  cause 
to  subject  the  complainant  to  any  con- 
ditions, before  he  can  have  the  execu- 
tion of  his  decree,  the  performance  of 
them  ought  to  appear  of  record  and 
the  court  to  approve  thereof  before  the 
execution  is  allowed  to  issue."  Griffith 
v.  Depew,  3  A.  K.  Marsh.  (Ky.)  177. 

Payment  of  Money. — It  is  erroneous 
to  decree  upon  condition  of  paying  or 
tendering  money,  and  dismiss  the 
parties  out  of  court,  leaving  them 
no  means  of  having  it  judicially  de- 
cided whether  the  money  is  properly 
paid  or  tendered,  without  resorting  to 
a  new  controversy.  Terril  v.  Arnold, 
4  Litt.  (Ky.)  300;  Downing  v.  Palma- 
teer,  i  T.  B.  Mon.  (Ky.)  66. 

So,  in  Taylor  v.  Bate,  4  T.  B.  Mon. 
(Ky.)  268,  a  decree  for  certain  prop- 
erty, to  be  valid  on  the  payment  of  a 
sum  of  money,  without  providing  for 
the  failure  of  payment,  was  disap- 
proved. 

It  was  held  irregular  to  decree  that 
on  the  payment  of  a  sum  of  money  a 
slave  should  be  surrendered,  leaving 
it  to  the  party  to  pay  the  money  outside 
of  court.  "  The  court  ought  to  have 
given  a  day  for  paying  the  money  in 


court,  and  upon  the  payment  thereof, 
in  court,  and  not  otherwise,  have  de- 
creed the  surrender."  Craig  f.  Mc- 
Mullin,  9  Dana  (Ky.)  311.  See  also, 
as  exactly  in  point,  Pleasanton  v. 
Raughley,  3  Del.  Ch.  124;  Sherwood 
V.  Sherwood,  32  Conn.  i. 

2.  Terril  v.  Arnold,  4  Litt.  (Ky.) 
300;  Downing  v.  Palmateer,  i  T.  B. 
Mon.  (Ky.)  66;  Jarman  v.  Davis,  4 
T.  B.  Mon.  (Ky.)  118;  Farmer  v. 
Samuel,  4  Litt.  (Ky.)  187;  Griffith  v. 
Depew,  3  A.  K.  Marsh.  (Ky.)  177. 

The  Rule  Applied.  —  In  Donalds  v. 
Plumb,  8  Conn.  447,  the  court  said: 
"The  last  objection  to  the  judg- 
ment obtained  by  the  plaintiffs  in 
the  bill,  was  that  ther*  is  a  decree 
for  a  certain  sum,  to  be  paid,  with 
interest,  by  a  time  fixed,  and  that 
unless  it  be  paid,  execution  issue 
against  the  defendants  personally.  At 
law,  the  issuing  of  execution  is  per- 
haps no  part  of  the  judgment;  but 
here  it  forms  part  of  the  decree  of  the 
court  that,  on  their  failure  to  pay,  exe- 
cution shall  issue  against  the  defend- 
ants and  against  their  goods  and 
estate.  This  is  incorrect,  because  the 
execution  is  to  issue  upon  a  contin- 
gency— if  they  do  not  pay.  It  leaves 
a  question  for  the  clerk  to  settle,  when 
he  is  called  upon  for  execution,  which 
is  not  within  the  jurisdiction  of  a  min- 
isterial officer,  viz.,  whether  payment 
has  been  made.  This  is  an  authority 
which  the  court  cannot  delegate,  and 
which  he  cannot  exercise." 

In  Farmer  v.  Samuel,  4  Litt.  (Ky.) 
187,  it  was  held  that  a  decree  author- 
izing the  clerk  to  issue  habere  facias 
possessionem,  on  production  to  him  of 
a  receipt  for  money  decreed  to  be  paid 
before  the  land  was  recovered,  was 
erroneous,  in  referring  the  genuine- 
ness and  validity  of  the  receipt  to  the 
clerk;  and  that  a  decree  directing  a 
tender  to  be  made  in  notes  on  the  bank 
of  the  commonwealth,  and,  in  case  they 
should  be  refused,  other  measures  to 
be  taken  by  the  person  tendering  them 
was  erroneous,  in  making  the  party  a 
judge  of  the  facts  of  tender  and  refusal 
and  the  legality  of  those  acts.  The 
court  said:  "The  impropriety  of 
leaving  a  decree  conditional,  or  to  be 
enforced  conditionally,  and  of  leaving 
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b.  Decree  for  Accoui^t. — A  decree  for  an  account  should 
contain  a  submission  by  the  plaintiff  to  account.* 

7.  Pro  Forma. — A  decree  pro  forma  is  one  that  is  rendered  with- 
out full  consideration  of  the  question  of  law  or  fact  decided.* 
Such  a  decree  is  sometimes  rendered  for  the  purpose  of  facilitat- 
ing a  speedy  appeal,  and  thus  avoiding  the  expense  of  protracted 
proceedings  in  the  trial  court  which  may  prove  to  be  useless!* 


the  question  whether  the  condition  is 
or  is  not  complied  with  to  the  parties 
themselves,  or  the  clerk  of  the  court, 
must  be  apparent  to  every  reflecting 
mind.  It  was  proper  that  the  chancel- 
lor should  compel  the  complainant  to 
do  equity  before  he  received  it,  by  pay- 
ing the  money,  but  it  was  incumbent 
upon  him  to  see  it  done.  Who,  in 
this  instance,  was  to  decide  that  the 
tender  was  sufficient  or  that  a  payment 
was  made  ?  It  was  certainly  improper 
to  refer  to  the*  decision  of  the  clerk  the 
genuineness  and  validity  of  a  receipt. 
In  short,  no  decree  but  a  positive  one 
ought  to  be  rendered  before  the  court 
dismisses  the  parties  without  day. 
Great  inconvenience  must  result  to 
both  parties  by  this  decree.  If  the 
complainant  tendered  the  money  and 
the  defendant  refused  to  receive  it  or 
convey  the  land,  what  remedy  had  the 
complainant  but  a  new  suit?  If  the 
complainant  never  tendered  the  money 
or  entered  into  the  bond,  how  long 
must  the  defendant  be  subject  to  the 
decree  hanging  over  his  head.?  How 
many  years  must  he  be  subject  to  sur- 
render his  domicile  at  the  call  of  the 
complainant?" 

After  Sale  and  Decree. — But  where  a 
nisi  decree  fixed  a  day  out  of  term 
time-  for  the  payment  of  mortgage 
money,  and  appointed  a  commissioner 
to  sell  and  convey  in  default  of  pay- 
ment, it  was  held  that  the  error  could 
not  be  rectified  by  writ  of  error  after 
the  commissioner  had  sold  and  con- 
veyed the  property,  and  his  report  to 
the  court  had  been  confirmed,  because 
a  reversal  of  the  decree  could  not 
affect  the  validity  of  the  sale,  and 
could,  therefore,  be  productive  of  no 
beneficial  consequence.  Thompson  v. 
Taylor,  5  J.  J.  Marsh.  (Ky.)  398. 

1.  Seton  on   Decrees  (4th  ed.)   775. 

"  If  I  could  arrive  at  the  conclusion 
that  the  accounts  ought  to  be  taken 
*  *  *  I  should  compel  the  plaintiff  to 
enter  into  such  an  undertaking  before 
I  gave  him  any  decree  to  take  the  ac- 
counts."   ,Pcr  Sir  John  Romilly,  M. 


R.,  in  Fowler  v.  Wyatt,  24  Beav.  237. 
See  generally,  as  to  a  decree  on  a  bill 
for  account,  article  Accounts  and 
Accounting,  vol.  i,  p.  102. 

It  is  not  necessary  that  the  bill 
should  contain  an  express  offer  to  ac- 
count by  the  plaintiff.  See  articles 
Accounts  and  Accounting,  vol.  i, 
p.  98,  and  Bills  in  EquiTY,  vol.  3,  p. 
368. 

2.  See  Ahl's  Appeal,  129  Pa.  St.  26; 
Guild  V.  Hull,  127  111.  253. 

3.  Hyndman  v.  Hyndman,  19  Vt.  9; 
Bloomington  Mut.  L.  Ben.  Assoc,  v. 
Blue,  24  111.  App.  518.  See  Stafford 
V.  Ballou,  17  Vt.  329.  I 

In  Cambers  v.  Waterman,  8  Phila. 
(Pa.)  82,  the  opinion  of  the  judge  be- 
ing strongly  against  the  plaintiff's 
equity,  a  fro  forma  decree  dismissing 
the  bill  was  entered,  so  that  an  appeal 
might  be  speedily  had.  In  that  case 
Sharswood,  J.,  said:  "I  have  never, 
since  I  sat  in  this  court,  entered  a  fro 
forma  judgment  or  decree,  unless  by 
the  express  agreement  of  both  parties. 
In  general  I  do  not  approve  of  the 
practice.  But  there  is  a  peculiar  class 
of  cases,  in  which  it  is  eminently 
proper,  conducive  to  the  ends  of 
speedy  justice,  and  advantageous  to 
both  parties,  in  which  I  think  the 
judge  has  a  right  to  exercise  his  sound 
discretion,  and  in  which,  as  I  under- 
stand, my  brethren  have  always  been 
in  the  habit  of  doing  so.  Such  a  case 
is  the  present.  On  the  demvirrer  there 
fairly  arises  a  question  of  serious  doubt, 
which,  if  decided  in  favor  of  the  de- 
fendant, will  arrest  the  proceeding  in 
limine.  If  the  demurrer  is  sustained 
and  bill  dismissed,  the  plaintiff  can  at 
once  appeal  to  the  Supreme  Court.  On 
the  other  hand,  should  the  demurrer 
be  overruled  and  the  defendants  be  re- 
quired to  answer,  and  there  should  be 
a  decree  to  account,  a  long,  trouble- 
some, and  expensive  process  seems  in- 
evitable. There  can  be  no  appeal  by 
defendants  iintil  a  final  decree,  and 
then,  if  the  Supreme  Court  should  be 
of  opinion  with  the  defendants  on  the 
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8.  Pro  Confesso. — See  infra,  IX.,  this  article. 

9.  On  Default  at  Hearing.-^See  infra,  XI.,  this  article. 

10.  By  Consent. — See  infra,  V.,  this  article. 

m.  Essentials  of  a  Valid  Deceee — 1.  Jurisdiction— Parties. — 
A  valid  decree  cannot  be  made  affecting  the  interests  of  any  who 
are  not  made  parties  to  the  suit,  either  at  its  inception  or  during 
its  progress.!  Nor  will  the  court  render  a  final  decree  until  all  the 
necessary  parties*  are  before  it,  either  by  actual  or  constructive 
service  of  process  or  by  their  voluntary  appearance.* 


preliminary  qiiestion,  the  time,  trouble 
and  expense  consumed  in  reaching  the 
final  decree  will  all  be  lost." 

In  Tennessee,  it  was  held  that  a  pro 
forma  decree  showing  that  the  court 
below  was  not  advised  upon  the  law  of 
the  case,  but  gave  the  decree  in  order 
that  the  cause  might  go  to  the  Su- 
preme Court  for  its  adjudication  of  the 
questions  submitted,  was  not  admissible 
under  the  practice  in  that  state.  State 
V.  \yilson,  2  Lea  (Tenn.)  204. 

By  Consent. — A  fro  forma  decree  by 
consent,  like  other  consent  decrees,  is 
not  generally  appealable.  Read  v. 
Robb,  4  Yerg.  (Tenn.)  66;  Darden  v. 
Lines,  2  Fla.  569.  See  article  Appeals, 
vol.  2,  p.  100. 

1.  Colorado.  —  Buck  v.  Webb,  7 
Colo.  212. 

Illinois. — Bonham  v.  Galloway,  13 
111.  68;  Prieto  v.  Duncan,  22  111.  26;- 
Palmer  v.  Snell,  iii  111.  161 ;  Pratt  v. 
Pratt,  96  111.  184;  Orthwein  v.  Thomas, 
127  111.  554;  Rice,  etc.,  Co.  v.  Gold- 
berg, 26  111.  App.  603. 

Indiana.  —  Shaw  v.  Hoadley,  8 
Blackf.  (Ind.)  165. 

loTva. — McClure  v.  Owens,  21  Iowa 

133- 

Kentucky. — Brentlinger  v.  Funk,  3 
J.  J.  Marsh.  (Ky.)  656;  Madeiras  v. 
Catlett,  7  T.  B.  Mon.  (Ky.)  475. 

JVetv  Jersey. — Armstrong  v,  Arm- 
strong, 19  N.  j.  Eq.  357. 

Oregon. — Ladd  v.  Mason,  10  Oregon 
308. 

Tennessee. — Pettit  v.  Cooper,  9  Lea 
(Tenn.)  21;  Robertson  v.  Wilburn,  i 
Lea  (Tenn.)  633. 

Virginia. — Strother  v.  Mitchell,  80 
Va.  149;  Cronise  v.  Carper,  80  Va. 
678;  Ogden  f.  Davidson,  81   Va.  757. 

West  Virginia. — Barrett  v.  McAl- 
lister, 33  W.  Va.  738;  Morris  v.  Pey- 
ton, 10  W.  Va.  I. 

United  States. — Garnett  v.  Macon, 
2  Brock.  (U.,S.)  186;  Hamilton  v. 
Savannah,  etc.,   R.  Co.,  49  Fed.  Rep. 


412;  Russell  V.  Clark,  7  Cranch  (U. 
S.)  69;  Joy  V.  Wirtz,  1  Wa.sh.  (U.  S.) 
517- 

See  also  article  Parties  ;  and  article 
Bills  in  EqyixY,  vol.  3,  p.  361. 

"  It  is  the  uniform  rule  that  a  final 
decree,  or  an  interlocutory  decree 
which  in  a  great  measure  decides  the 
merits  of  the  cause,  cannot  be  pro- 
nounced until  all  the  parties  to  the  bill, 
and  all  the  parties  in  interest,  are  before 
the  court.  Conn  v.  Penn,  5  Wheat. 
(U.  S.  )424.  This  rule  is  usually  ap- 
plied where  the  complainant  has  not 
made  proper  parties  to  his  bill,  or, 
where  the  proper  parties  have  been 
made  to  the  bill,  the  complainant  has 
not  taken  the  necessary  steps  to  bring 
them  before  the  court."  Graham  v. 
Elmore,  Harr.  (Mich.)  275. 

In  FaTor  of  Stranger. — A  decree  can- 
not be  rendered  in  favor  of  persons 
not  parties  to  the  cause.  Sisk  v. 
Almon,  34  Ark.  391 ;  Bailey  v.  Robin- 
sons, I  Gratt.  (Va.)  4;  Rice,  etc.,  Co. 
V.  Goldberg,  26  111.  App.  603;  Shep- 
pard  V.  Starke,  3  Munf.  (Va.)  29. 

But  it  is  competent  for  the  court  to 
protect,  by  reservation  or  limitation  in 
the  decree,  the  rights  of  individuals 
who  appear  to  be  interested,  even 
though  they  be  not  parties  to  the  action. 
Buck  V.  Webb,  7  Colo.  212. 

2.  As  to  who  are  indispensable  par- 
ties, see  article  Parties. 

As  to  who  are  actual  parties  to  the 
bill  or  suit,  see  article  Bills  in 
Equity,  vol.  3,  p.  352. 

3.  Moore  v.  Wright,  4  Stew.  &  P. 
(Ala.)  84;  Anthony  v.  Shannon,  8 
Ark.  52;  Martin  v.  0'Bannon,35  Ark. 
62;  Pratt  V.  Pratt,  3  111.  App.  582; 
McCall  V.  Lesher,  7  111.  47;  Payne  v. 
Wallace,  2  A.  K.  Marsh.  (Ky.)  244; 
Church  V.  Chambers,  3  Dana  (Ky.) 
274 ;  Hurtt  V.  Crane,  36  Md.  29 ;  Reed 
V.  Baker,  42  Mich.  272;  Myrick  r. 
Adams,  4  Munf.  (Va.)  366;  Bland  z\ 
Wyatt,  I   Hen.  &  M.  (Va.)  543;  Scott 
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2.  Conformity  to  AUegations  and  Prayer — a.  Relief  secundum 
Allegata. — It  has  been  stated  in  a  greceding  article  that  decrees 
in  equity  are  circumscribed  by  the  pleadings,  and  that  no  relief 
can  be  granted  unless  it  is  warranted  by  the  allegations.* 

b.  Relief  under  the  General  Prayer. — Under  the  prayer 
for  general  relief  without  a  prayer  for  special  relief,  the  plaintiff 
may  have  the  particular  relief  that  the  circumstances  require,  pro- 
vided it  is  agreeable  to  the  case  made  by  the  bill.*  And  where 
the  plaintiff  prays  for  special  relief  and  also  for  general  relief, 
if  the  special  prayer  is  such  that  no  relief  can  be  granted  under 
it,  the  court  may,  under  the  prayer  for  general  relief,  grant  any 
proper  relief  consistent  with  the  case  made  by  the  bill.^ 


V.  Ludington,  14  W.  Va.  387  ;  Marshall 
V.  Beverley,  5  Wheat.  (U.  S.)  313.  See 
also  infra,  IX.  3,  a.  (2)  Due  Service 
of  Process  Necessary. 

"  It  is  true  a  defendant  who  has 
answered  may  urge  a  trial  of  a  cause 
which  is  in  a  state  for  hearing  as  to 
him,  although  the  plaintiff  may  not 
have  brought  other  necessary  parties 
before  the  court ;  but  in  such  case  the 
court  will  not  decree  finally  on  the 
merits  against  or  for  the  complainant, 
but  will  direct  his  bill  to  be  dismissed 
without  prejudice,  for  the  want  of 
proper  parties  before  the  court,  and 
then  the  chancellor  will  frequently,  in 
his  discretion,  render  a  decree  nisi  — 
that  unless  the  necessary  parties  are 
brought  before  the  court  on  or  before 
a  given  day  the  bill  shall  be  dismissed 
without  prejudice  to  a  future  suit." 
Chiles  V.  Allen,  2  A.  K.  Marsh.  (Ky.) 
350. 

1.  Article  Bills  in  EqyixY,  vol.  3, 

P-  357- 

Consent  Decrees  form  an  exception 
to  this  rule.  See  infra,  V.  2.  Not 
Necessarily  Confined  to  Issues. 

2.  Article  Bills  in  Equity,  vol.  3, 

P-  347- 

3.  Article  Bills  in  EquixY,  vol.  3, 
p.  348,  citing  numerous  cases,  some  of 
which  are  set  forth  below. 

Instances. — Where  the  practice  al- 
lows a  decree  in  a  foreclosure  suit,  and 
a  judgment  creditor's  bill  for  the  fore- 
closure of  a  mortgage  prays  for  gen- 
eral relief  also,  the  court  may  render  a 
decree  for  the  plaintiff's  debt  and  or- 
der execution  to  issue  for  the  residue, 
after  crediting  the  net  proceeds  of  the 
foreclosure  sale.  Nolen  v.  Woods,  12 
Lea  (Tenn.)  615. 

If  a  bill  is  brought  for  the  sale  of  an 
estate  upon  the  rents  of  which  a  charge 


is  created,  and  the  plaintiff  fails  to  ob- 
tain that  form  of  relief,  the  court  may, 
under  the  prayer  for  general  relief, 
declare  and  enforce  the  charge.  Nudd 
V.  Powers,  136  Mass.  273. 

Upon  a  bill  for  an  injunction  to  pre- 
vent a  threatened  trespass,  the  court 
may,  under  the  prayer  for  general  re- 
lief, award  damages  for  the  injury 
done  by  such  trespass  before  the  in- 
junction was  issued.  Winslow  v.  Nay- 
son,  113  Mass.  411. 

In  a  suit  for  the  correction  of  a  mis- 
take in  a  deed,  the  additional  remedy 
of  quieting  the  title  may  be  had  under 
the  general  prayer.  Hunter  v.  McCoy, 
14  Ind.  528. 

In  a  suit  for  specific  performance  of 
a  contract  a  money  decree  may  be  ren- 
dered under  the  general  prayer.  Cush- 
man  v.  Bonfield,  139  111.  219. 

A  creditors'  bill  to  set  aside  a  fraudu- 
lent conveyance  and  for  general  relief 
will  authorize  a  decree  that,  on  default 
in  payment  of  the  amount  found  due, 
the  land  fraudulently  conveyed  may  be 
sold  by  a  master  in  chancery.  David- 
son V.  Burke,  143  111.  139. 

Relief  by  removing  a  cloud  ujoon 
title  will  be  given  under  a  bill  entitled 
a  bill  of  review,  if  the  facts  averred 
justify  it,  and  if  the  bill  prays  for  pos- 
session of  land  together  with  general 
relief.  Arnold  v.  Moyers,  i  Lea 
(Tenn.)  315. 

A  bill  filed  for  the  discharge  of  a 
mortgage  on  the  ground  of  a  tender  of 
the  amount  due,  the  plaintiff  offering 
to  pay  whatever  may  be  found  due, 
may  be  retained  and  considered  as  a 
bill  to  redeem,  under  the  prayer  for 
general  relief.  Dayton  v.  Dayton,  68 
Mich.  437. 

Under  a  bill  for  the  specific  perform- 
ance   of  a   contract    praying   also   for 


956 


Volume  v. 


Essentials  of  a  Valid  Decree. 


DECREES. 


Hearing  or  Submission. 


3.  Issues  must  be  Made  Up. — It  is  improper  to  render  a  decree 
affecting  the  merits  of  the  case  until  the  cause  is  at  issue  as  to  all 
the  parties,!  or  unless  issues  have  been  waived  by  suffering  the 
bill  to  be  taken  as  confessed.* 

4.  Hearing  or  Submission.— It  is  error  to  render  a  decree  on  the 
merits  in  a  chancery  suit  at  issue  on  the  pleadings,  without  any 
hearing  or  submission.^ 


general  relief,  a  lien  created  by  the 
contract  may  be  declared  and  enforced. 
Kirksey  v.  Means,  42  Ala.  426. 

Under  a  prayer  for  an  account  and 
for  the  removal  of  a  trustee,  and  for 
the  payment  to  the  plaintiff  of  the 
money  he  is  entitled  to,  and  for  general 
relief,  the  court  may  appoint  a  new 
trustee  and  order  the  payment  of  the 
principal  of  the  fund  to  be  made  to  him. 
Mitchell  V.  Moore,  95  U.  S.  587: 

Where  a  bill  was  filed  to  set  aside  a 
deed  of  trust  on  the  ground  of  fraud, 
the  deed  providirfg  for  an  equal  distri- 
bution, the  chancellor  refused  to  set 
aside  the  deed,  biit  under  the  prayer 
for  general  relief  decreed  a  distribu- 
tion of  the  proceeds  of  the  trust  effects 
according  to  the  provisions  of  the  deed. 
Repplier  v.  Buck,  5  B.  Mon.  (Ky.)  98. 

Though  the  sale  of  land  be  not  the 
primary  purpose  of  a  bill  filed  by  an 
administrator  against  the  heirs  and  dis- 
tributees of  his  intestate,  and  though 
there  be  no  specific  prayer  for  the  sale 
of  the  land,  yet  if  the  attainment  of 
justice  makes  a  sale  necessary,  the 
court  may  order  it.  Whitley  v.  Davis, 
1  Swan  (Tenn.)  333. 

Where  a  bill  which  does  not  make 
out  a  case  for  the  specific  relief  prayed, 
but  is  sufficient  as  a  bill  to  redeem,  is 
not  demurred  to,  the  prayer  for  gengral 
relief  will  be  treated  as  a  prayer  to  be 
allowed  to  redeem.  Flanders  v. 
Chamberlain,  24  Mich.  305,  in  which 
case  the  bill  prayed  that  a  mortgage  be 
declared  satisfied  and  that  the  property 
be  returned  and  for  general  relief. 

1.  Hoye  V.  Penn,  i  Bland  (Md.)  28; 
Western  Union  Tel.  Co.  v.  Pacific, 
etc.,  Tel.  Co.,  49  111.  90;  Norton  ii. 
Joy,  6  111.  App.  406;  Graham  v.  El-, 
more,  Harr.  (Mich.)  265.  See  also 
Gilbert  v.  Van  Arman,  i  Flipp.  (U. 
S.)  421. 

Waiver  by  Stipulation. — "  We  have 
no  doubt  that  an  answer  may  be  dis- 
pensed with  by  an  agreement  of  the 
parties,  and  a  defendant  may,  by  agree- 
ment, waive  the  necessity  of  a  default, 
and  an    order  pro  cott/esso.     In   other 


words,  the  parties  may,  by  agreement, 
pro.ceed  to  a  hearing  on  the  bill,  exhibits 
and  proofs,  *  *  *  without  an  answer, 
and  the  decree,  if  warranted  by  the  evi- 
dence, would  be  binding.  The  practice 
is  loose  and  irregular,  but  the  waiver 
is  within  the  limits  of  the  power  of 
the  parties  to  the  suit."  Wilson  v. 
Spring,  64  111.  17. 

Withdrawal  of  Replication.— In  Clarke 
V.  Tinsley,  4  Rand.  (Va.)  250,  where  a 
replication  was  entered  and  afterwards 
withdrawn,  it  was  held  erroneous  to 
render  a  decree  before  a  new  issue 
was  made  up. 

2.  Hoye  v.  Penn,   i  Bland  (Md.)  28: 
Thus,  in  Braxton  v.  Lee,  4  Hen.  & 

M.  (Va.)  376,  a  decree  which  was  ren- 
dered without  an  answer,  and  without 
regularly  taking  the  bill  as  confessed, 
was  set  aside  on  a  bill  of  review  for 
error  apparent.  See  also  Tedder  v. 
Stiles,   16  Ga.  i. 

So,  in  Groce  v.  Field,  13  Ga.  24,  it 
was  held  to  be  indispensable  to  a  de- 
cree against  a  defendant  not  answering 
that  an  order  pro  confesso  should  be 
taken  against  him,  for  that  otherwise 
the  issue  was  not  found. 

And    regularly,  a  decree  should  not 
be   rendered   against  some  of  the  de- 
fendants  until  the  bill  has  been  taken 
pro  confesso  against  others  not  appear- 
ing.    Anthony  v.  Shannon,  8  Ark.  52 
Hurtt   V.    Crane,  36  Md.  29.     Contra 
Hambrick  v.  Jones,  64  Miss.  240,  over 
ruling  Beville   v.   Mcintosh,  41  Miss 
516.    So  in  Wright  v.  Wilson,  2  Yerg 
(Tenn.)  294,  it  was  held  that  an  irreg 
ularity    in    that   particular  would   not 
authorize  a   reversal   of  the  decree  if 
the  absent  defendant  was  not  a  neces- 
sary   party.     And    the    authorities  do 
not   concur  in  declaring  it  absolutely 
necessary  in  any  case  to  enter  a  formal 
order  taking  the  bill  as  confessed.  See 
infra,  IX.  5.  Orders  Pro  Confesso. 

3.  Blair  T'.  Reading,  96  111.  130;  Rose 
V.  Woodruff,  4  Johns.  Ch.  (N.  Y.) 
1^47 ;  Pennsylvania  R.  Co.  v.  National 
bocks,  etc.,  R.  Co.  (N.  J.,  1895),  3^ 
Atl.    Rep.    220.     See    also    Clark    v. 
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rv.  Natube  and  Extent  of  Relief — 1.  Flexibility  of  Decrees.— 
It  is  a  distinctive  characteristic  of  a  court  of  equity  that  it  may 
adapt  its  decrees  to  all  the  varieties  of  circumstances  which  may 
arise^  and  may  vary,  qualify,  restrain  and  model  the  remedy  so  as 
to  suit  it  to  mutual  and  adverse  claims,  controlling  equities,  and 
the  real  and  substantial  rights  of  all  the  parties.* 

2.  Complete  Relief. — And  it  is  not  only  the  right,  but  the  duty, 
of  the  court,  when  all  the  parties  are  before  it,  to  adjust  the  rights 
of  all,  and  leave  nothing  open  for  future  litigation  if  it  can  be 
avoided.* 


Carnall,  i8  Ark.  209;  Linsey  v.  Mc- 
Gannon,  9  W.  Va.  154;  Graham  v. 
Elmore,  Harr.  (Mich.)  265 ;  and  article 
Hearing. 

Waiver  of  Error. — That  the  error 
may  be  waived  by  subsequent  failure 
to  object  upon  opportunity  offered, 
see  Lyon  v.  Brunson,  48  Mich.  194. 

Recital  in  Decree. — According  to  the 
better  practice,  it  is  said  that  the 
decree  should  show  on  its  face  that 
the  cause  was  regularly  matured  for 
hearing.  Riggs  t'.  Lockwood,  12  W. 
Va.  133.  But  the  decree  is  not  revers- 
ible on  a  bill  of  review  because  it 
omits  to  state  on  its  face  that  the  pre- 
liminary measures  necessary  to  pre- 
pare a  cause  for  hearing  have  been 
complied  with.  Qjiarrier  v.  Carter,  4 
Hen.  &  M.  (Va.)242. 

1.  Reese  v.  Kirk,  29  Ala.  406,  where 
the  court  said  :  "It  is  laid  down  in  the 
elementary  works  on  equity  jurispru- 
dence that  there  are  many  cases  in 
which  a  simple  judgment  for  either 
party,  without  qualifications,  or  condi- 
tions, or  peculiar  arrangements,  will 
not  do  entire  justice  ex  cequo  et  bono  to 
either  party.  Some  modifications  of 
the  rights  of  both  parties  may  be  re- 
quired ;  some  restraints  on  one  side ; 
some  adjustments  involving  reciprocal 
obligations  or  duties;  some  compensa- 
tory or  preliminary  or  concurrent  pro- 
ceedings to  fix,  control,  or  equalize 
rights ;  some  qualifications  or  condi- 
tions, present  or  future,  temporary  or 
permanent,  to  be  annexed  to  the  exer- 
cise of  rights,  or  the  redress  of  injuries. 
In  all  these  cases,  courts  of  common 
law  cannot  give  relief.  They  have  no 
forms  of  remedy  adapted  to  the  ob- 
jects. *  *  *  But  courts  of  equity  are 
not  so  restrained.  Although  they 
have  prescribed  forms  of  proceeding, 
the  latter  are  flexible  and  may  be 
suited  to  the  different  postures  of  the 
case."     Owings'  Case,  i  Bland   (Md.) 
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370;  Douglass  v.-  Howland,  11  Ind. 
554;  Worth  V.  Gray,  6  Jones  Eq.  (N. 
Car.)  4;  Clark  v.  Hall,  7  Paige  (N. 
Y.)  382. 

Where  all  the  parties  are  before  the 
court,  it  is  competent  for  the  chan- 
cellor, regardless  of  their  attitudes  as 
plaintiffs  or  defendants  upon  the  rec- 
ord, so  to  mould  his  decree  as  to 
make  a  final  disposition  of  the  cause, 
embracing  the  entire  subject-matter 
and  rights  of  all  the  parties  having  an 
interest  in  the  suit.  Allen  v.  Baugus, 
I  Swan  (Tenn.)  404. 

Conditions  Precedent  to  the  relief 
granted  by  a  decree  should  be  per- 
formed under  the  eye  of  the  court  be- 
fore the  parties  are  finally  dismissed. 
See  supra,  II.  6.  a..  Conditional  De- 
crees, In  General. 

2.  Ord  V.  McKee,  5  Cal.  515;  Mc- 
Pherson  v.  Parker,  30  Cal.  455; 
White  V.  White,  3  Dana  (Ky.)  374; 
Hurtt  V.  Crane,  36  Md.  29;  Graham 
7;.  Elmore,  Harr.  (Mich.)  265;  Jones 
V.  Davenport,  45  N.  J.  Eq.  77;  Adams 
V.  Wilson,  6  Oregon  391 ;  Wabash, 
etc.,  Canal  Co.  v.  Beers,  2  Black  (U. 
S.)  448. 

The  decree  ought  to  "  terminate  and 
not  mitigate  litigation."  Caldwell  v. 
Taggart,  4  Pet.  (U.  S.)  190. 

"  It  is  to  be  recollected  that  it  is  a 
fundamental  principle  of  courts  of 
equity  to  make  as  complete  a  decision 
upon  all  the  points  embraced  in  a 
cause  as  the  nature  of  the  case  will  ad- 
mit, so  as  to  preclude,  not  only  all  fur- 
ther litigation  between  the  same  par- 
ties, but  the  possibility  of  the  same 
parties  being  at  any  future  period 
disturbed  or  harassed  by  other  parties 
claiming  the  same  matter,  as  well  as 
of  any  danger  that  may  exist  of  injus- 
tice being  done  to  other  parties,  who 
are  not  before  the  court  in  the  present' 
proceedings."  Daniell  Ch.  Pr.  (ist 
ed.)  635. 
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3.  Enforcing  Xntimate  LiabiUty.— If  the  court  has  appropriate 
jurisdiction  of  the  subject-matter  of  the  bill,  and  a  defendant  is 
joined  who  is  ultimately  liable  for  the  amount  for  which  the  plain- 
tiff  is  entitled  to  a  decree,  the  court  will  retain  the  bill,  and  pass 
a  decree  against  him  accordingly. * 


•'A  court  of  equity  cannot,  consist- 
ently with  the  principles  which  inva- 
riably govern  it,  decree  the  title  to  one 
party  and  the  land  to  another,  for 
this  would  be  creating  a  controversy 
instead  of  settling  one."  Whitesides 
V.  Lackey,  i  Litt.  (Ky.)  8i. 

Instances. — A  final  decree  against 
one  defendant  deriving  title  under 
another,  cannot  regularly  be  pro- 
nounced without  at  the  same  time  dis- 
posing of  the  cause  against  both. 
Brandt;.  Webb,  2  A.  K.  Marsh.  (Ky.) 

574- 

Where  the  plaintiff  held  notes  as 
collateral  security  for  a  debt  due  from 
the  defendants,  it  was  error  to  direct 
the  payment  of  the  full  amount  of  the 
notes,  to  the  plaintiff,  where  the 
amount  was  in  excess  of  the  debt. 
The  surplus  should  have  been  decreed 
to  be  paid  to  the  defendant,  instead  of 
remitting  the  defendant  to  the  plaintiff 
for  settlement  as  to  the  balance.  Wof- 
ford  V.  Ashcraft,  47  Miss.  641. 

It  seems  that  where  certain  persons, 
claiming  property  in  their  own  right, 
are  decreed  to  be  trustees  of  the  legal 
title  for  the  use  of  others,  the  decree 
should  require  the  former  to  make 
conveyance  of  that  title  to  the  latter, 
and  is  defective  in  not  doing  so,  but 
will  not  be  reversed  therefor  at  the 
instance  of  those  holding  such  legal 
title.  Williams  v.  Stratton,  10  Smed. 
&  M.  (Miss.)  418. 

Where  the  vendor  filed  a  bill,  asking 
a  reformation  of  his  title-bond  in  the 
description  of  the  land  and  an  in- 
junction against  an  action  at  law  on 
the  bond,  and  the  proof  showed  that 
the  land  was  misdescribed  by  mistake 
and  that  the  vendor  did  not  have  the 
title  to  the  land  which  he  intended 
to  sell,  the  mistake  in  the  bond 
was  corrected,  but  the  action  at  law 
was  not  enjoined  ;  and  it  was  expressly 
declared  by  the  decree  that  the  pur- 
chaser might,  at  his  election,  either 
proceed  with  his  action  at  law  or  dis- 
miss it  and  institute  proceedings  for  a 
rescission  of  the  contract ;  and  further, 
that  if  he  elected  to  proceed  with  his 
action,  it  should   be  considered  in  all 


respects  an  action  on  the  bond  as  re- 
formed.    Reese  v.  Kirk,  29  Ala.  406. 

It  is  in  accordance  with  the  usual 
equity  practice,  when  a  party  seeks  in 
a  court  of  chancery  to  obtain  relief 
against  a  portion  of  the  amount  due 
upon  a  contract  attempted  to  be  en- 
forced against  him  at  law,  and  is  suc- 
cessful, to  have  the  entire  case  finished 
in  the  court  of  chancery,  so  as  to  put 
an  end  to  any  further  litigation  be- 
tween the  parties  in  reference  to  the  en- 
tire contract ;  although  there  are  many 
exceptions  to  this  practice.  Day  v. 
Cummings,  19  Vt.  496/ 

In  Jones  v.  Fayerweather,  46  N.  J. 
Eq.  237,  it  was  assumed  that  a  decree 
which  failed  to  award  to  the  plaintiff  all 
the  relief  to  which  he  was  entitled  on 
the  pleadings  and  evidence,  would  be 
reversible  on  a  bill  of  review. 

Matters  Occurring  Fending  Suit. — No 
decree  can  be  made  upon  matters  hap- 
pening subsequent  to  the  bringing  of 
the  bill,  unless  they  are  introduced  into 
the  case  by  some  proper  supplemental 
proceeding.  Downer  zk  Wilson,  33  Vt. 
i;  Waterman  v.  Buck,  58  Vt.  519; 
Blake  v.  Blake,  13  Iowa  40.  See  also 
Winnipiseogee  Lake  Co.  v.  Young,  40 
N.  H.420;  article  Amendments,  vol. 
I,  p.  471;  and  article  Supplemen- 
tal Pleadings. 

1.  Sparhawk  v.  Buell,  9  Vt.  41. 

It  is  the  course  of  a  court  of  equity 
to  decree  in  the  first  instance  against 
the  party  who  is  ultimately  responsi- 
ble ;  but  this  is  done  only  where  the 
parties  are  before  the  court  at  the  time 
of  the  decree,  and  their  several  liabil- 
ities are  clearly  ascertained.  Garnett 
V.  Macon,  6  Call  (Va.)  308,  2  Brock. 
(U.  S.)  186. 

In  a  suit  against  a  guardian  and  his 
sureties,  by  a  ward,  a  joint  decree  may 
at  once  be  rendered  against  them  on 
their  official  bond  without  exhausting 
the  guardian  before  going  against  his 
sureties.     Barnes  v.   Trafton,  80  Va. 

524- 

Application  of  the  Rule. — Where  the 
representative  of  a  sheriff  is  sued  on 
account  of  an  estate  committed  to  his 
hands,  and  it  appears  that  his-  deputy^ 
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4.  Relief  between  Codefendants. — See  ante,  article  Cross  Bills. 

V.  Consent  Deceees — 1.  Validity  and  Effect. — Parties   laboring 

under  no  disability  ^  can,  by  their  express  consent,^  authorize  the 


who  is  also  sued,  had  the  entire  man- 
agement of  the  estate,  the  court  may 
decree  against  the  deputy,  in  the  first 
instance,  if  assented  to  by  the  plaintiff, 
reserving  liberty  to  him  to  resort  to  the 
court,  for  ulterior  decrees  against  the 
other  parties ;  but  if  such  consent  be 
not  given  it  is  the  duty  of  the  court  to 
decree  between  the  defendants  in  or- 
der to  throw  the  burden  on  the  per- 
son ultimately  liable.  Cocke  v.  Har- 
rison, 3  Rand.  (Va.)  494. 

While  in  rendering  a  decree  against 
a  principal  and  sureties  for  the  pay- 
ment of  money  found  due  upon  an 
obligation,  the  decree  should  be  so 
framed  as  to  direct  its  enforcement 
against  the  sureties  only  in  the  event 
that  the  money  cannot  be  made  out  of 
the  principal,  yet  where  it  is  clearly 
established  that  the  principal  was 
utterly  insolvent,  and,  he  having  died, 
there  are  no  assets  in  the  hands  of  his 
representative,  it  is  not  error  if  the 
decree  omit  such  direction ;  and  in  a 
case  of  this  character  a  decree  for  the 
payment  of  money  substantially  in  the 
form  of  a  judgment  at  law  is  appro- 
priate.    May  XK  May,  19  Fla.  373. 

1.  Consent  of  Infants. — Although  the 
court  will  not  usually  decree  upon  con- 
sent where  infants  are  concerned,  with- 
out a  reference  to  a  master  to  ascer- 
tain if  it  be  for  their  benefit  (see  Gooch 
V.  Green,  102  111.  507),  yet  if  such  a  de- 
cree be  made  without  a  reference  the 
infant  will  be  bound.  Daniell  Ch.  Pr. 
(6th  Am.  ed.)  974;  Musgrove  v.  Lusk, 
2  Tenn.  Ch.  576;  Wall  v.  Bushby,  i 
Bro.  C.  C.484;  Richmond  r*.  Tayleur, 
I  P.  Wms.  734.  See  also  Allison  v. 
Drake,  145  111.  500;  Cannon  v.  Hemp- 
hill, 7  Tex.  184;  Jones  v.  McKenna,  4 
Lea  (Tenn.)  630. 

2.  When,  after  bill  and  answer,  the 
parties  agree  upon  a  compromise,  and 
reduce  the  same  to  writing,  it  may  be 
regarded  by  the  court  as  tantamount 
to  an  amended  answer,  and  as  evidence 
of  the  facts  embodied  in  it,  sufficient 
to  base  a  decree  thereon.  Horton  v. 
Baptist  Church,  34  Vt.  309. 

,  An  Indorsement  on  a  Decree  by  coun- 
sel, in  these  words  :  "Submitted  to  us,"" 
means  simply  that  the  decree  has  been 
shown  to  counsel  on  the  other  side, 
and  does  not  entitle  it  to  be  regarded 


as  a  consent  decree.  Gibson  v.  Bur- 
gess, 82  Va.  650. 

Proof  of  Consent. — In  Shute  v.  Gustin, 
New  Jersey,  Oct.,  1822,  cited  in  i 
Stewart's  N.  J.  Dig.,  §  1392,  it  was  held 
that  if  a  decree  be  entered  by  a  written 
agreement  between  the  parties  their 
signatures  should  be  proved  by  affi- 
davit. 

Action  of  Court  Necessary. — There  is 
an  obvious  distinction  between  a  decree 
and  a  stipulation  upon  which  such  a 
decree  may  be  entered.  The  sanction 
of  the  court,  even  though  a  formal 
supplement  to  the  agreement  of  the 
parties,  is  necessary.  Roemer  r;.  Neu- 
mann, 26  Fed.  Rep. 334. 

Silence  as  Consent. — That  the  report 
of  a  master  in  chancery  was  confirmed 
by  the  court,  the  attorneys  of  the  ap- 
pellant being  present  and  making  no 
objection,  was  held  not  sufficient  to 
show  that  the  decree  was  entered  by 
consent  of  parties.  Hershee  v.  Her- 
shey^  15  Iowa  185. 

In  Brown  v.  Lake  Superior  Iron  Co., 
134  U.  8.  534,  it  was  held  that  although 
the  bill  might  have  been  adjudged  bad 
if  a  demurrer  had  been  filed,  whatever 
rights  of  objection  and  defense  the  ap- 
pellant had  were  lost  by  his  inaction 
and  acquiescence. 

Consent  of  Attorney. — A  decree  en- 
tered by  consent  of  an  attorney  is  as 
binding  upon  the  party  as  if  entered 
in  invitum.  Holmes  v.  Rogers,  13 
Cal.  191.  See  also  Taylor  v.  Charter 
Oak  L.  Ins.  Co.,  17  Fed.  Rep.  566. 
Unless  the  consent  was  obtained  by 
fraud  or  imposition,  in  which  case  it 
may  be  set  aside  by  original  bill.  Jones 
V.  Williamson,  5  Coldw.  (Tenn.)  371. 

And  though  the  attorney  had  no 
authority  to  appear  in  the  suit,  the  de- 
cree would  only  be  voidable  for  fraud 
and  could  not  be  collaterally  attacked. 
Denton  v.  Roddy,  34  Ark.  642. 

Where  the  attorney  fraudulently  and 
corruptly  consents  to  a  decree  without 
the  knowledge  of  his  client,  it  may  be 
set  aside  in  an  original  bill  for  fraud. 
Chicago  Bldg.  Soc.  v.  Haas,  11 1  111. 
176. 

In  Pacific  R.  Co.  v.  Ketchum,  loi  U. 
S.  296,  it  was  said  that  "the  remedy  for 
the  fraud  or  unauthorized  conduct  of 
a  solicitor   *  *  *  in  such  a  matter  is 
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rendition  of  a  decree  in  respect  of  any  rights  which  may  be  the 
subject  of  litigation. 1 

A  consent  decree  is  not,  in  a  strict  legal  sense,  a  "judicial  sen- 
tence," but  it  is  in  the  nature  of  a  solemn  contract,  and  it  is  an  ele- 
mentary principle  that  it  cannot  be  amended  or  in  any  way  varied 
without  a  like  consent,^  nor  can  it  be  reheard  in  the  court  that 


by  an  appropriate  proceeding  in  the 
court  where  the  consent  was  received 
and  acted  on,  and  in  ^yhich  proof  may 
be  taken  and  the  facts  ascertained." 

Where  it  is  stated  affirmatively  on 
the  record  that  a  party,  through  his 
solicitor,  consented  to  the  decree,  it  is 
equivalent  to  a  direct  finding  by  the 
court  as  a  fact  that  the  solicitor  had 
authority  to  do  what  he  did,  and  binds 
an  appellate  court  so  far  as  the  ques- 
tion is  one  of  fact  only.  Pacific  R. 
Co.  V.  Ketchum,  loi  U.  S.  296. 

Likewise  where  the  record  recites 
the  consent  and  does  not  show  that 
the  attorney  had  no  express  authority. 
Schmidt  v.  Oregon  Gold-Min.  Co. 
(Oregon,  1895),  40  Pac.  Rep.   1014. 

Withdrawal  of  Consent. — In  Seton  on 
Decrees  (4th  ed.)  1536,  it  is  said  that 
"  until  the  decree  or  order  by  consent 
has  been  drawn  up,  passed  and  en- 
tered— but  not  afterwards — it  is  open 
to  any  of  the  parties  to  withdraw  a 
consent  given  under  misapprehension 
or  ignorance  of  material  facts.  Atty.- 
Gen.  V.  Tomline,  7  Ch.  Div.  388; 
Harvey-Bathurst  v.  Stanley,  M.  R  .  5 
May,  1876;  Reg.  Min.,  fo.  39,  S.  C.  4 
Ch.  Div.  251 ;  and  see  Rogers  v.  Horn, 
26  W.  R.  432.  But  a  consenting  party 
cannot,  it  seems,  if  he  fully  understood 
and  was  in  possession  at  the  time  of  all 
material  facts,  change  his  mind  and 
withdraw  his  consent  even  before  the 
order  is  drawn  up.  Holt  v.  Jesse,  3 
Ch.  Div.  177." 

1.  Frank  v.  Bruck,  4  111.  App.  929. 
See  also  Dillard  v.  Harris,  2  Tenn. 
Ch.  196;  Booker  v.  Gregory,  7  B. 
Mon.  (Ky.)  442  ;  New  England  Mortg. 
Security  Co.  v.  Tarver,  60  Fed.  Rep. 
660,  and  the  cases  cited  in  the  follow- 
ing note. 

In  Frank  v.  Bruck,  4  111.  App.  629, 
the  defendant  consented  to  a  decree  for 
an  absolute  sale  of  the  mortgaged 
premises  in  a  foreclosure  suit,  and 
although  the  decree  in  that  particular 
was  a  departure  from  the  provisions 
of  the  statute  giving  a  period  of  re- 
demption in  all  cases  of  sale  under  a 
decree  of  foreclosure,  it  was  held  that 


it  could  not  be  called  in  question  by 
the  consenting  defendant. 

A  Revivor  of  a  Decree  by  consent 
precludes  a  defense  against  it  accruing 
after  the  decree  and  before  the  consent 
order.  Allen  v.  McCullough,  2  Heisk. 
(Tenn.)  174. 

Consent  of  Trustees  in  Mortgage  Fore- 
closure.— In  a  foreclosure  suit  by  trus- 
tees in  a  railroad  mortgage  it  was  held 
that  the  fact  that  some  of  them  were 
bondholders  did  not  preclude  them 
from  consenting  to  a  decree  confirming 
a  sale  on  certain  terms  not  prejudicial 
to  the  bondholders.  Shaw  v.  Little 
Rock,  etc.,  R.  Co.,  roc  U.  S.  605. 

Waiver  of  Rule  of  Practice. — If  a  party 
consent  that  a  cause  stand  on  the  issue 
docket  for  hearing,  he  cannot  after- 
ward object  that  it  is  heard  in  less  tH^n 
six  months  from  the  time  of  the  repli- 
cation to  the  answer,  contrary  to  a 
rule  of  court.  Tunstall  v.  McClelland, 
Hard.  (Ky.)  528.  See  also  Gregory 
V.  Powers,  3  Litt.  (Ky.)  339. 

A  Decree  in  Vacation  by  Consent  was 
held  valid  in  lotva.  O'Hagen  v. 
O'Hagen,  14  Iowa  264,  citing  Code  of 
1851,  §§  1821,  1822 ;  Townsley  v.  More- 
head,  9  Iowa  565  ;  Hattenback  v.  Hos- 
kins,  12  Iowa  109.  So  in  Vermont, 
Sturges  V.  Knapp,  38  Vt.  540.  But  coti- 
tra  in  Colorado,  Francis  v.  Wells,  4 
Colo.  274;  Filley  v.  Cody,  4  Colo.  109; 
and  in  West  Virginia,  Gilmer  v. 
Baker,  24  W.  Va.  72. 

Court  should  Recognize  Stipulation. — 
In  Coultas  v.  Green,  43  111.  277,  the 
parties  stipulated  for  a  certain  decree. 
Afterwards  the  court  allowed  the 
plaintiff  to  dismiss  his  bill  against  the 
objection  of  the  defendant.  It  was 
held  on  appeal  that  a  decree  should 
have  been  rendered  in  conformity  with 
the  stipulation,  and  the  decree  of  dis- 
missal was  reversed. 

A  Decree  for  Divorce  will  not  be  made 
by  consent.  Robinson  v.  Robinson,  16 
Mich.  79. 

2.  Gibson,  Suits  in  Chancery,  ^  558. 

See  infra,  XIV.  i.  Interlocutory 
Orders  and  Decrees;  XIV.  3.  a.  Final 
Decrees  during  the  Term;  and  XIV. 
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Not  Confined  to  Issues. 


rendered  it,^  appealed  from,  or  reviewed  upon  a  writ  of  error  *  or 
bill  of  review.^ 

2.  Not  Necessarily  Confined  to  Issues. — And  although,  as  a  general 
proposition,  all  provisions  in  a  decree  outside  of  the  issues  raised 
by  the  pleadings  are  void,*  this  cannot  be  predicated  of  a  consent 
decree.'* 


3.  b.  (7)  Modification,  etc.,  of  Consent 
Decrees. 

1.  See  article  Rehearings. 

2.  Article  Appeals,  vol.  2,  p.  99  et 
seq.;  Gibson,  Suits  in  Chancery,  §  558; 
Hunter  v.  Kennedy,  20  W.  Va.  343; 
Frank  v.  Bruck,  4  111.  App.  629. 

"There  can  be  no  error  in  a  decree 
by  consent,  consensus  tollit  errorem; 
there  can  be  no  injustice  in  a  decree  by 
consent,  volenti  non  fit  injuria.^'  Per 
Lord  Nottingham  in  Webb  v.  Webb,  3 
Swanst.  658. 

"  Upon  the  same  principle,  any  par- 
ticular provision  or  portion  of  a  decree,^ 
entered  by  the  consent  or  agreement 
of  a  party,  cannot  be  by  such  party  as- 
signed for  error."  Frank  v.  Bruck,  4 
111.  App.  629. 

Ill  the  Federal  Courts. — Section  692, 
U.  S.  Rev.  Stat.,  provides  that  an  ap- 
peal shall  be  allowed  from  all  final  de- 
crees in  the  circuit  courts,  etc.,  and 
that  the  Supreme  Court  "shall  receive, 
hear  and  determine  such  appeals." 
This  makes  appeals  a  matter  of  right, 
and  although  errors  which  were  in 
law  waived  by  consent  to  a  decree  will 
not  be  considered,  still  the  Supreme 
Court  must  receive  and  hear  and  de- 
termine the  case.  Pacific  R.  Co.  v. 
Ketchum,  loi  U..  S.  295 ;  Nashville, 
etc.,  R.  Co.  V.  U.  S.,  113  U.  S.  266. 

Consent  Decree  for  Account. — Where 
consent  is  given  to  a  decree  for  an  ac- 
count, the  defendant  is  not  thereby 
precluded  from  objecting  to  the  mas- 
ter's report  on  the  ground  that  it  goes 
beyond  the  order  for  taking  the  ac- 
count. Livingston  v.  Woodworth,  15 
How.  (U.  S.)  546. 

3.  Article  Bills  of  Review,  vol. 
3,  P-  572. 

4.  See  article  Bills  in  Equity,  vol. 

3.  P-  357- 

e.  Schmidt  v.  Oregon  Gold-Min. 
Co.  (®regon,  18915),  40  Pac.  Rep.  1014; 
Nashville,  etc.,  R.  Co.  v.  U.  S.,  113 
U.  S.  261,  a  strong  case.  See  also 
Collins  V.  Loyal,  56  Ala.  403. 

The  Rule  Applied.— In  Pacific  R.  Co. 
V.  Ketchum,  loi  U.  S.  297,  a  railroad 
foreclosure  case,  the  court  said  :  "  Par- 
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ties  to  a  suit  have  the  right  to  agree  to 
anything  they  please  in  reference  to 
the  subject-matter  of  their  litigation, 
and  the  court,  when  applied  to,  will 
ordinarily  give  effect  to  their  agree- 
ment if«  it  comes  within  the  general 
scope  of  the  case  made  by  the  plead- 
ings. It  was  within  the  power  of  the 
parties  to  this  suit  to  agree  that  a  de- 
cree might  be  entered  for  a  sale  of  the 
mortgaged  property,  without  any  spe- 
cific finding  of  the  amount  due  on 
account  of  the  mortgage  debt  or  with- 
out giving  a  day  of  payment.  It  was 
also  competent  for  them  to  agree  that 
if  the  property  was  bought  at  the  sale 
by  or  for  the  bondholders,  payment  of 
the  purchase-money  might  be  made  by 
a  surrender  of  the  bonds.  And  so  of 
all  the  other  provisions  of  the  decree 
which  are  complained  of." 

Where  a  foreclosure  bill  by  a  trus- 
tee prays  for  a  decree  fixing  the  amount 
of  reasonable  attorney's  fees,  and  for 
professional  services  in  the  suit,  a  con- 
sent decree  awarding  to  the  plaintiff 
certain  fees  in  trust  for  the  parties  who 
rendered  the  services  is  within  the 
general  scope  of  the  pleadings  and 
binding  upon  the  consenting  defend- 
ant. Schmidt  v.  Oregon  Gold-Min. 
Co.  (Oregon,  1895),  40  Pac.  Rep.  406, 
affirmed  on  rehearing,  40  Pac.  Rep. 
1014.  That  such  a  decree  is  not  really 
outside  the  issues  in  a  foreclosure 
suit,  see  Central  Trust  Co.  v.  Con- 
don, 67  Fed.  Rep.  84;  Georgia  Cent., 
etc.,  R.  Co.  V.  Pettus,  113  U.  S.  124;  In- 
ternal Imp.  Fund  v.  Greenough,  105 
U.  S.  527. 

Fletcher  v.  Holmes,  25  Ind.  458, 
was  a  case  wherein  suit  was  brought  to 
foreclose  a  mortgage  in  which  neither 
the  mortgage  nor  the  complaint  to  fore- 
close showed  any  right  to  a  personal 
decree  against  the  defendant,  but  he 
appeared,  and  with  his  consent  one  was 
rendered.  Regarding  such  decree  the 
court  said :  "It  cannot  be  doubted 
that  without  May's  consent,  such  a 
judgment  against  him  upon  that  com- 
plaint would  not  have  been  warranted. 
We  need   not   say   whether  or   not  it 
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3.  Recital  of  Consent. — The  decree  should  recite  or  show  upon 
its  face  that  it  was  entered  by  consent,*  especially  where  it  is 
not  supported  by  any  state  of  facts  established  by  the  proofs.* 
And  such  a  recital  determines  beyond  controversy  the  fact  that 
consent  was  given.* 


would  have  been  void.  But  he  con- 
sented to  it.  Was  it  then  void,  as 
against  May  because  the  complaint  did 
not  allege  sufficient  facts  to  justify  it 
without  such  consent?  We  can  con- 
ceive of  no  reason  why  a  judgment 
entered  by  agreement,  by  a  court  of 
general  jurisdiction,  having  power  in  a 
proper  case  to  render  such  a  judgment, 
and  having  the  parties  before  it,  should 
not  bind  those  by  whose  agreement  it 
is  entered,  notwithstanding  the  plead- 
ings would  not,  in  a  contested  case, 
authorize  such  a  judgment.  The  object 
of  a  complaint  is  to  inform  the  defend- 
ant of  the  nature  of  the  plaintiff's  case. 
It  is  for  his  protection  that  it  is  re- 
quired. If  he  wishes  to  waive  it,  or 
agrees  to  the  granting  of  greater  re- 
lief than  could  otherwise  be  given  un- 
der its  averments,  without  amendment, 
and  such  relief  is  given  by  his  consent, 
we  think  that  the  judgment  is  not 
even  erroneous,  much  less  void,  as  to 
him." 

In  Monroe  Bankf.  Widner,  ii  Paige 
(N.Y.)  533,  Chancellor  Walworth  said  : 
■  "An  agreement  to  refer  a  suit  pending 
to  an  arbitrator,  and  that  a  judgment 
shall  be  entered  in  the  cause  in  con- 
formity with  his  decision,  will  justify 
the  entry  of  a  judgment  accordingly, 
which  judgment  will  be  binding  upon 
the  parties  as  a  judgment  by  consent." 

In  Schermerhorn  v.  Mahaffie,  34 
Kan.  108,  it  was  held  that  a  decree 
rendered  by  consent  was  not  void  as 
between  the  parties  because  it  did  not 
give  to  each  just  what  the  petition 
called  for,  and  what  ought  as  a  matter 
of  right  to  have  been  given  to  each  of 
them. 

1.  Daniell  Ch.  Pr.  (ist  ed.)  668. 

Gibson,  Suits  in  Chancery,  ^  558, 
where  the  learned  author  says:  "If  it 
does  not  so  show  upon  its  face  it  is  not 
a  consent  decree,  even  though  in  fact 
it  was  consented  to,  but  it  is  a  decree 
of  the  court  in  invitum  and  subject  to 
all  the  remedies  for  its  correction  al- 
lowable in  case  of  contested  decrees." 

"The  court  frequently  proceeds 
upon  admissions  by  the  parties,  or 
some  of  them,  by  their  counsel  at  the 
bar,  of  facts,  consents,  submissions,  un- 


dertakings or  waivers  of  claims;  in 
which  case  they  should  be  inserted  in 
the  decree  or  order  immediately  before 
the  ordering  part,  if  they  relate  to  the 
whole,  or  immediately  before  the  part 
to  which  they  relate,  if  they  do  not 
relate  to  the  whole.  See  Maybery  v. 
Brooking,  7  DeG.M.  &G.  679."  Seton 
on  Decrees  (4,th  ed.)  31. 

SufBiciency  of  Recital. — A  recital  in 
the  record  that  the  cause  came  on 
"  for  final  hearing  upon  the  stipulation 
of  parties,"  does  not  show  that  the  de- 
cree was  rendered  by  consent  pursuant 
to  the  stipulation.  American  Emi- 
grant Co.  V.  Fuller,  83  Iowa  599. 

Where  the  question*  was  whether  it 
was  proper  to  sell  or  rent  real  estate 
to  pay  debts  charged  upon  it,  and  the 
decree  recited  that,  the  defendants  "ap- 
pearing and  asking  this  court  that  the 
said  real  estate  be  rented  instead  of  be- 
ing sold,  and  the  complainants  assent- 
ing thereto,  it  is  adjudged,  ordered  and 
decreed"  that  the  real  estate  be  rented, 
etc.,  it  was  held  that  the  decree  was 
by  consent.  Rose  v.  Brown,  17  W. 
Va.  649. 

2.  Levy  v.  Williams,   4  S.  Car.  515. 

3.  Frank  v.  Bruck,  4  111.  App.  629; 
Atkinson  v.  Manks,  i  Cow.  (N.  Y.) 
691 ;  Cannon  v.  Hemphill,  7  Tex. 
184. 

Presumptions.  —  If  the  agreement 
upon  which  the  decree  is  recited  to 
have  been  based  is  not  set  out  in  the 
record,  it  will  be  presumed  on  appeal 
that  it  justified  the  decree  which  was 
rendered,  and  the  decree  will  not  be 
reversed  for  any  apparent  errors. 
Collins  V.  Loyal,  56  Ala.  403. 

Where  a  decree  recited  that  defend- 
ants consented  to  the  entry  thereof,  it 
was  presumed  against  collateral  attack 
that  such  consent  was  so  presented  as 
to  give  the  court  jurisdiction  of  their 
persons  at  the  date  of  the  decree. 
Foote  V.  Richmond,  42  Cal.  439. 

Recital  Binding  Only  on  Parties. — The 
recital  in  the  body  of  a  decree,  that  it 
was  made  "with  the  consent  of  all  the 
parties,"  would  only  bind  those  who 
are  "parties"  to  the  suit,  and  could 
not  affect  the  rights  of  others  not 
made    parties    to    the    suit,  but    who 
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VI.  Decrees  Vesting  or  Divesting  Title  to  Property. — A  court 
of  chancery,  apart  from  the  power  conferred  by  statute,  has  no 
authority  to  divest  by  mere  decree  a  title  out  of  one  party  and 
vest  it  in  another.^ 

In  many  states,  however,  it  is  provided  by  statute  that  the 
court  may  pass  the  title  to  real  estate  by  a  decree  which  shall  be 
as  effectual   for  that  purpose  as  a  deed  of  conveyance,^  or  that 


should  have  been  made  parties.  Di- 
brell  V.  Carlisle,  51  Miss.  785.  See 
also  Beasley  v.  Doty,  3  Dana  (Ky.)  32. 

Construction  of  Recital. — And  a 
decree  recited  to  be  by  consent  of  "de- 
fendants' solicitor"  will  be  presumed 
to  have  been  consented  to  only  by 
those  defendants  who  have  appeared 
in  the  suit.  Clyburn  v.  Reynolds,  31 
S.  Car.  91. 

1.  Real  Estate. — Wallis  v.  Wilson, 
34  Miss.  357;  Prewitt  f.  Ashford,  90 
Ala.  294;  Hart  v.  Sansom,  no  U.  S. 
151;  Gay  T'.  Parpart,  106  U.  S.  679; 
Ferebee  v.  Procter,  2  Dev.  &  B.  (N. 
Car.)  439;  Mummy  v.  Johnston,  3  A. 
K.  Marsh.  (Ky.)  220;  Shepherd  v. 
Ross  County,  7  Ohio,  pt.  i,  271. 

"It  has  no  inherent  power,  by  the 
mere  force  of  its  decree,  to  annul  a 
deed,  or  to  establish  a  title."  Hart  v. 
Sansom,  no  U.  S.  151. 

Personalty.  —  Jelke  v.  Goldsmith 
(Ohio,  1895),  40  N.  E.  Rep.  167,  where 
the  court  said :  "  That  a  decree  in 
chancery,  unaided  by  statute,  is  in 
personam  only,  and  does  not  execute 
itself  so  as  to  transfer  personalty,  is 
also  shown  by  the  following  citations. 
Mitchell  V.  Bunch,  2  Paige  (N.  Y.) 
606;  Mead  v.  Merritt,  2  Paige  (N. 
Y.)  402;  Great  Falls  Mfg.  Co.  v. 
Worster,  23  N.  H.  462;  Wood  v. 
Warner,  15  N.  J.  Eq.  81 ;  2  Daniell 
Ch.  Pr.  1032;  I  Spence  Eq.  Jur.  391; 
I  Eq.  Cas.  Abr.  130."  See  Wilson 
V.  Martin- Wilson  Automatic  F. 
Alarm  Co.,  151  Mass.  515. 

"  The  court  of  equity  does  not  act 
upon  things,  but  upon  persons.  It 
does  not  adjvidicate  that  land  in  con- 
troversy legally  belongs  to  one  of  the 
parties,  but  that  it  belongs  to  him 
equitably ;  and  thereupon  it  decrees 
that  the  party  in  whom  the  legal  title 
or  power  is,  shall  convey,  so  as  to 
make  the  equitable  owner,  thereby, 
the  legal  owner.  The  decree  does 
not,    therefore,   constitute    a    title    at 


cute.  If  the  deed  be  made  by  a  per- 
son who  had  not  the  estate,  nor  a 
power  to  convey,  it  will  not  pass  the 
title  at  law,  although  made  under  the 
direction  of  a  court  of  equity.  The 
person  claiming  under  it  must  resort 
to  that  court  for  the  protection  of  the 
rights  ascertained  in  the  decree,  or 
derived  under  it."  Ferebee  v.  Proc- 
ter, 2  Dev.  &  B.  (N.  Car.)  439. 

2.  Prewitt  v.  Ashford,  90  Ala.  294; 
Wilson  V.  Spring,  38  Ark.  181 ;  King 
V.  Bill,  28  Conn.  593 ;  Wadhams  v.  Gay, 
73  111.  415,  in  which  it  was  held  that 
one  who  purchases  from  a  party 
in  whom  the  title  is  vested  by 
the  decree,  before  any  writ  of  error  is 
prosecuted,  or  other  legal  steps  taken 
to  avoid  the  decree,  will  not  be  affected 
by  a  subsequent  reversal  of  the  decree, 
even  though  he  is  made  a  party  to  the 
proceeding  to  reverse.  Gitt  f .  Wat- 
son, 18  Mo.  274;  Weehawken  Ferry 
Co.  V.  Sisson,  17  N.  J.  Eq.  475 ;  Price 
V.  Sisson,  13  N.  J.  Eq.  168,  holding 
that  the  decree  will  be  construed  pre- 
cisely as  the  conveyance  itself  would 
be  if  executed.  Morris  v.  White,  96 
N.  Car.  91 ;  Daniels  v.  Stevens,  19 
Ohio  222 ;  Taylor  v.  Boyd,  3  Ohio 
337,  subject  between  the  parties,  as 
was  there  stated,  to  a  revesting  of  the 
title  by  a  reversal  of  the  decree.  Jelke 
V.  Goldsmith  (Ohio,  1895),  40  N.  E. 
Rep.  167 ;  Doscher  -'.  Blackiston,  7 
Oregon  403;  Claiborne  v.  Crockett, 
Meigs  (Tenn.)  607;  Whitmore  f. 
Johnson,  10  Humph.  (Tenn.)  610; 
Langdon  v.  Sherwood,  124  U.  S.  74. 

Description  of  Land  in  Decree. — 
When  real  property  is  transferred 
from  one  party  to  another  by  a  decree 
granting  a  divorce,  the  judgment  roll 
should  contain  a  description  of  the 
land  transferred.  Bamford  v.  Bam- 
ford,  4  Oregon  30. 

Decree  Inoperative  unless  Statute 
Pursued. — Where  the  statute  require.^ 
that  the  party  be  first  ordered  to  con- 


law,  nor  enter  into  it.  The  title  ,  vey  within  a  certain  time,  and  that, 
passes  by  the  deed,  which  the  decree  upon  his  failure  to  do  so,  the  decree 
compels  the  party  to   the  suit  to  exe-     shall  become  operative  as  a  convey- 
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the  court  may  order  a  conveyance  to  be  made  by  a  master  or 
other  person  appointed  for  that  purpose.*  But  it  has  been  held 
that  such  legislative  provisions  do  not  take  away  the  power  of 
the  court  to  enforce  the  specific  execution  of  the  decree  by  attach- 
ment.* 

VII.  Decrees  in  Appellate  Courts— 1.  Affirmance,  Reversal,  etc. 
—  An  appellate  court  may  wholly  affirm  or  reverse  a  decree 
appealed    from,*    or    it    may  affirm    in    part    and    reverse    in 


ance,  a  decree  expressly  purporting 
to  transfer  the  title  will  be  ineffectual 
where  there  has  been  no  order  to  convey 
and  failure  to  comply  therewith.  Pre- 
witt  V.  Ashford,  90  Ala.  294.  See  also 
Kloepping  v.  Stellmacher,  36  N.  J.  L. 
177. 

Land  in  Another  State,  as  it  is  not 
within  the  jurisdiction  of  the  court, 
cannot  be  directly  affected  by  a  decree, 
and  the  title  thereto  can  he  transferred 
only  by  compelling  the  party  to  convey 
under  attachment  for  contempt,  or 
otherwise  as  the  case  may  require. 
Penn  v.  Hayward,  14  Ohio  St.  302 ; 
Daniels  7'.  Stevens,  19 Ohio  222;  Burn- 
ley V.  Stevenson,  24  Ohio  St.  474, 
holding    that   a    deed    executed    by   a 


relate  back  to  the   commencement  of 
the  suit.     King  v.  Bill,  28  Conn.  593. 

2.  Randall  v.  Pryor,  4  Ohio  424; 
Penn  v.  Hayward,  14  Ohio  St.  302. 

3.  Effect  of  Affirmance. — A  decree  of 
affirmance  becomes  in  effect  the  decree 
of  the  appellate  court;  at  any  rate,  in* 
an  action  of  debt  it  is  correct  to  de- 
scribe it  as  a  decree  of  that  court. 
Barringer  v.  Boyd,  27  Miss.  473. 

"  Where  a  decree  is  affirmed  in  all 
its  parts  the  controversy  is  at  an  end. 
In  such  a  case  the  Circuit  Court  has  no 
power  to  allow  amendments  of  the 
pleadings  or  to  alter  or  change  the  de- 
cree. It  can  only  proceed  to  have  it 
enforced  according  to  its  terms  and 
conditions."     Chickering  r;.  Failes,  29 


master  under  direction  of  the  court  can    111.   2<)^,  folloived  in  Gage  t>.   Bailey, 
have  no  more  efficacy  in  transferring     119  111.  539 


the  title  than  a  decree  itself  could  have. 
See  also  Gibson  v.  Burgess,  82  Va. 
6e;o;  Schindelholz  v.  Cullum,  55  Fed. 
Rep.  889. 

1.  See  Wilson  7'.  Martin-Wilson  Au- 
tomatic F.  Alarm  Co.,  151  Mass.  517; 
Wallis  V.  Wilson,  34  Miss.  357;  Hook- 
er-•.  Yale,  56  Miss.  197;  Johnson  v. 
M'Gilvary,  i  J.  J.  Marsh.  (Ky.)  321; 
Clayton  v.  Spencer,  2  Colo.  378. 

"It  is  undoubtedly  true  *  *  * 
that  as  a  general  rule,  when  a  transfer 
of  property  is  necessary,  the  court  can- 
not order  a  conveyance  of  it  by  a  per- 
son other  than  the  owner,  except  under 
the  express  or  implied  authority  of  a 
statute."  Wilson  v.  Martin-Wilson 
Automatic    F.  Alarm  Co.,   151   Mass. 

517- 

When  Title  Passes. — A  decree  direct- 
ing a  conveyance  does  not  pass  the  title 
until  a  conveyance  is  executed.  Faunt- 
leroy  -•.  Henderson,  12  B.  Mon.  (Ky.) 
450;  Harrison  v.  Hord,  12  B.  Mon. 
(ky.)  475. 

And  a  conveyance  executed  under 
an  order  of  the  covirt  takes  effect  from 
the  delivery  and  not  from  the  date  of 
the  order.  Burden  t-.  McElmoyle,  i 
Bailey  Eq.  (S.  Car.)  375.     It  does  not 


It  seems  that  where  a  decree  is. 
affirmed  on  appeal  the  court  below  has 
the  power  to  enforce  and  carry  it  out 
as  if  the  case  had  never  been  in  the 
appellate  court.  Simpson  r.  M'Laugh- 
lin,  4  Stew.  &  P.  (Ala.)  88. 

With  Explanations  or  Additions. — In 
affirming  a  decree  the  appellate  court 
will  add  any  explanation  which  may  be 
necessary  to  make  it  correctly  under- 
stood, Mayo  V.  Purcell,  3  Munf.  (Va.) 
243,  and  will  make  such  appropriate  ad- 
ditions to  the  terms  of  the  decree  as  may 
be  necessary  to  secure  to  both  parties 
the  benefits,  advantages,  and  prospec- 
tive rights  for  which  they  mutually 
stiptilate,  in  relation  to  which  the  de- 
cree was  silent  or  not  sufficiently  pre- 
cise. Jones  V.  Belt,  2  Gill  (Md.) 
106. 

Affirmance  In  the  Exercise  of  Omnipo- 
tence.— In  Curtiss  -■.  Brown,  29  111. 
201,  the  court  affirmed  a  decree  after  it 
had  been  executed,  and  when  its  rever- 
sal would  destroy  rights  legall_y  and  in 
good  faith  acquired  under  it,  and 
would  result  in  no  benefit  to  the  plain- 
tiff, the  court  expressly  declaring  that 
it  would  not  have  hesitated  to  reverse 
the  decree  had  it  been  unexecuted. 
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part,^  or  affirm  with  modifications.* 

2.  Rendition  of  New  Decree.— Unless  the  statute  or  constitution 
deprives  the  appellate  tribunal  of  the  power  to  pronounce  an 


Effect  of  Reversal. — An  unqualified 
reversal  of  a  decree  entirely  abrogates 
the  latter  as  to  the  parties  to  the 
record  and,  in  the  court  below,  the 
cause  should  be  "wholly  reheard  and 
a  wholly  new  decree  on  the  whole  case 
,  rendered."  Lambert  v.  Hyers,  27  111. 
App.  400 ;  Chickering  v.  Failes,  29 
111.  294;  Cable  V.  Ellis,  120  111.  136. 

The  consequence  is  that  the  plaintiff 
may,  if  he  chooses,  dismiss  his  bill  after 
such  reversal.  Mohler  v.  Wiltberger, 
^74  111.  163. 

And  if  a  plaintiff  has  dismissed  his 
bill  without  right,  and  a  demurrer  to  a 
ci;oss  bill  is  thereupon  improperly  sus- 
tained, the  reversal  of  these  proceed- 
ings remits  the  parties  to  the  same 
position  they  were  in  when  the  errors 
were  committed.  Follansbee  v.  Scot- 
tish-American Mortg.  Co.,  7  111.  App. 
487. 

The  reversal  of  a  decree  necessarily 
reverses  a  later  decree  which  was 
based  thereon.  Jones  v.  Gillespie,  32 
W.  Va.  343. 

Where  there  A  re  Several  Parties. — 
'•'When  a  judgment  or  decree  is  a  unity, 
reversal  at  the  instance  of  one  party 
operates  as  a  reversal  as  to  all.  Where, 
however,  the  interests  of  the  several 
parties  against  whon\a  judgment  and  a 
decree  is  rendered  are  several  and 
independent,  a  reversal  will  operate 
only  in  favor  of  the  parties  who  pro- 
cured it."  Ailing  IK  Wenzel,  133  111. 
264,  35  111.  App.  246;  Rees  f.  Chicago, 
38  111.  333  ;  Mack  v.  Brown,  73  111.  295  ; 
Tompkins  v.  Wiltberger,  56  111.  385 ; 
Montgomery  v.  Brown,  7  111.  581 ; 
Pittsburgh,  etc.,,R.  Co.  v.  Reno,  123 
111.  273;  Enos  V.  Capps,  12  111.  255; 
Lyman  v.  Thompson,  11  W.  Va.  427. 
See  Moody  v.  McDuff,  58  Miss.  751 ; 
IngersoU  v.  Ingersoll,  42  Miss.  155. 

1.  Jeter  v.  Jeter,  36  "Ala.  391 ;  Ap- 
person  v.  Burgett,  33  Ark.  328;  Con- 
well  r;.  Watkins,  71  111.  488;  Pratt  v. 
Pratt,  3  111.  App.  582 ;  Robinson  v. 
Robinson,  50  111.  App.  414;  Work  v. 
Hall,  79  111.  196;  Covell  v.  Cole,  16 
Mich.  223;  Hambrick  v.  Jones,  64 
Miss.  252. 

Boeckler  v.  Missouri  Pac.  R.  Co.,  10 
Mo.  App.  448,  where  a  judgment  was 
reversed  upon  a  law  count  and  af- 
firmed upon  an  equity  count. 


In  Warner  v.  De  Witt  County  Nat. 
Bank,  4  111.  App.  305,  it  was  held  that 
an  erroneous  description  of  land  in  a 
decree  could  not  be  corrected  without 
reversing  the  decree  in  whole  or  in 
part. 

Effect  on  Lien  of  Decree. — Where  a 
decree  is  reversed  in  part  and  affirmed 
in  part,  such  reversal  does  not  destroy 
the  lien  of  so  much  of  the  decree  as  is 
affirmed.  Shepherd  v.  Chapman,  83 
Va.  215. 

2.  Alabama. — Baker  v.  Young,  90 
Ala.  426. 

Illinois. — Lomax  v.  Gindele,  117 
111.  527 ;  D' Wolf  V.  Haydn,  24  111.  525  ; 
Bailey  v.  Bailey,  115  111.  551 ;  Hook  v. 
Richeson,  115  111.  431 ;  Carter  v.  Lewis, 
29  111.  500;  Low  V.  Graff,  80  111.  360; 
Silsbe  V.  Lucas,  36  111.  462.  Compare 
Hunter  X).  Hatch,  45  111.  178;  Wash- 
burn, etc.,  Mfg.  Co.  V.  Chicago  Gal- 
vanized Wire  Fence  Co.,  119  111.  30. 

Michigan. — Covell  v.  Cole,  16  Mich. 
223. 

New  Tork. — Born  v.  Schrenkeisen, 
iioN.  Y.  55. 

Pennsylvania. — Pennsylvania,  etc., 
R.  Co.  'v.  Schuylkill  Nav.  Co.,  167 
Pa.  St.  576. 

Tennessee, — Champlin  v.  Memphis, 
etc.,  R.  Co.,  9  Heisk.  (Tenn.)  683. 

Virginia. — Handly  v.  Snodgrass, 
9  Leigh  (Va.)  484,  an  excellent  case; 
Mustard  v.  Wohlford,  15  Graft.  (Va.) 
329;  Jones  V.  Pilcher,  6  Munf.  (Va.) 
425 ;  Stott  V.  Baskerville,  6  Munf. 
(Va.)  20;  Rootes-z.'.  HoUiday,  6  Munf. 
(Va.)  251;  Ellis  V.  Baird,  6  Munf. 
(Va.)  456;  Rankin  v.  Bradford,  i 
Leigh  (Va.)  172;  Lewis  v.  Billips,  i 
Leigh  (Va.)  366;  Heffner  v.  Miller,  2 
Munf.  (Va.)43;  Price  v.  Thrash,  30 
Graft.  (Va.)5i5;  Peters -y.  Neville,  26 
Graft.  (Va.)  549;  Kraker  v.  Shields, 
20  Graft.  (Va.)  377. 

West  Virginia. — Henley  v.  Mene- 
fee,  10  W.  Va.  771 ;  Linsey  v.  McGan- 
non,  9  W.  Va.  134;  Jones  v.  Cunning- 
ham, 7  W.  Va.  707. 

"In  cases  where  a  modification  of 
the  decree  below  is  deemed  necessary, 
it  is  discretionary  whether  this  court 
shall,  by  an  order  to  be  entered  on  its 
own  records,  make  the  modification,  or 
whether  it  shall  remand  the  cause  to  the 
lower  court,  with  specific  directions  to 
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ultimate  judgment, i  it  may  proceed  to  render  a  new  and  original 
decree  appropriate  to  the  case  without  remanding  the  cause  for 
that  purpose  to  the  court  below.*     But  it  is  said  that  experience 


that  court  to  make  the  modification. 
Rev.  Stat.  1874,  §  81,  c.  no.  In  either 
case  it  is  proper  that  the  order  of  this 
court  be,  first,  that  the  decree  below 
be  reversed.  Hunter  v.  Hatch,  45  111. 
178.  *  *  *  No  statute  requires  that 
the  specific  modification  directed 
shall  be  embodied  in  the  formal  order 
of  court  entered  of  record  by  the  clerk 
of  this  court,  and  it  is  conformably 
with  our  practice,  and  suflicient,  if  the 
modification  be  specifically  directed 
in  the  written  opinion  of  the  court  filed 
in  the  case.  And  so  it  is  held  that  it 
is  the  duty  of  the  lower  court  to  ex- 
amine the  opinion,  and  conform  its 
action  to  it.  Wadhams  v.  Gay,  83  111. 
2c;3;  Boggs  v.  Willard,  70  111.  31c;; 
Hough  V.  Harvey,  84  111.  308."  Wash- 
burn, etc.,  Mfg.  Co.  -'.  Chicago  Gal- 
vanized Wire  Fence  Co.,  119  III.  30. 

1.  In  Vermont,  the  Supreme  Court 
cannot  make  a  final  decree  in  a  suit  in 
chancery,  as  the  statute  expressly  pro- 
vides that  the  proceedings  and  decree 
of  the  Supreme  Court  shall  be  remit- 
ted to  the  court  of  chancery,  etc., 
and  whether  the  decree  of  the  chan- 
cellor is  affirmed  or  reversed,  the  case 
is  always  remanded  to  the  court  of 
chancery  where  the  final  decree  is 
ultimately  recorded  or  enrolled. 
Downer  v.  Dana,  22  Vt.  337 ;  Morse  v. 
Slason,  13  Vt.  296. 

2.  Davenport  First  Nat.  Bank  n. 
Baker,  60  Iowa  132;  Dyer  v.  Jessup, 
II  Iowa  118;  Halt  v.  Ensign,  61  Iowa 
724;  Whittemore  -'.  Stout,  7  Dana 
(Ky.)  236;  Diffenderffer  v.  Winer,  3 
Gill  &  J.  (Md.)  311;  Ellicott  v.  Elli- 
cott,  6  Gill  &  J.  (Md.)  35;  Toomey  v. 
Atyoe  (Tenn.  1895),  32  S.  W.  Rep. 
254;  Mowry  v.  Davenport,  6  Lea 
(Tenn.)  102;  Milly  v.  Harrison,  7 
Coldw.  (Tenn.)  191;  Geisse  v.  Beall, 
5  Wis.  224;  Person  v.  Merrick,  5  Wis. 
231 ;  Boyd  v.  Sumner,  10  Wis.  41 ; 
Racine  v.  Barnes,  6  Wis.  472. 

In  Alabama,  the  Revised  Code, 
§  3502,  provides  that  the  Supreme 
Court  may,  upon  reversal  of  any  judg- 
ment or  decree,  remand  the  same  for 
further  proceedings,  or  render  such 
judgment  or  decree  as  the  court  below 
should  have  rendered,  when  the  record 
enables  them  to  do  so.  See  accord- 
ingly, where  such  decree  was  rendered. 
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Cameron  v.  Abbott,  30  Ala.  416; 
Cowles  V.  Morgan,  34  Ala.  535;  Gen- 
try V.  Rogers,  40  Ala.  442 ;  Jordan  v. 
Roney,  23  Ala.  758;  Center  v.  Plant- 
ers, etc..  Bank,  22  Ala,  760;  Larkins 
V.  Biddle,  21  Ala.  252;  Lang  v.  War- 
ing, 17  Ala.  145. 

Statutory  Regulations. — The  duty  of 
the  appellate  court  to  render  a  final 
decree  is  sometimes  expressly  pre- 
scribed and  regulated  by  statute. 
Thus,  in  Arkansas,  see  Biscoe  f. 
Tucker,  14  Ark.  515;  McRae  v. 
Rogers,  30  Ark.  272 ;  Ross  v.  Davis, 
17  Ark.  120. 

Discretionary. — In  Hait  v.  Ensign, 
61  Iowa  724.  a  case  appealed  from  the 
District  Court,  the  Supreme  Court 
said:  "As  the  judgment  will  affect 
the  title  to  real  estate,  it  seems  to  us 
that  the  final  judgment  should  be 
entered  in  the  District  Court.  We, 
however,  recognize  the  right  of  either 
party  to  a  judgment  in  this  court,  if 
such  course  is  deemed  best.  We  will, 
however,  remand  the  cause  to  the 
District  Court,  with  direction  to  enter 
a  judgment  in  accordance  with  the 
opinion."  See  also  White  v.  Farlie, 
67  Iowa  628,  where  the  cause  was  re- 
manded. 

And  where  a  cause  was  conducted 
in  the  court  below,  partly  as  if  at  law, 
and  partly  as  if  in  equity,  the  Supreme 
Court  reversed  and  remanded  the 
cause  instead  of  rendering  final  judg- 
ment. Byington  v.  Buckwalter,  7 
Iowa  512. 

"  It  is  the  practice  in  many  juris- 
dictions for  the  appellate  tribunal  to 
itself  pronounce  the  proper  judgment 
or  decree.  But  even  in  those  juris- 
dictions the  appellate  tribunal  is  not 
bound  to  enter  the  ultimate  judgment, 
for  it  may  at  its  election  remand  the 
case  to  the  trial  court."  Elliott,  Ap- 
pellate Procedure,  p.  476,  note  2. 

Where  Facts  must  be  Ascertained. — 
The  appellate  court  will  not  make  a 
final  decree  where  there  is  a  want  of 
suflicient  proof  upon  which  to  base  it. 
Reed  -'.  Jones,  8  Wis.  421.  See  also 
Rollins  V.  Fisher,  17  W.  Va.  578; 
Monroe  v.  Bartlett,  6  W.  Va. 
441. 

As,  for  instance,  where  it  is  neces- 
sary to  refer  the  cause  to  a  master  to 
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has  shown  the  practice  to  be  sometimes  inconvenient  and  open  to 
serious  objections.' 

Vin.  Decree  aetee  Death  of  a  Paety — in  General. —  Ordinarily 
the  death  of  either  party  operates  as  an  abatement  of  the  suit,  or 
a  suspension  of  all  authority  to  proceed  further  therein  until  it 
is  properly  revived,  and  a  decree  without  such  revivor  is  erroneous.* 


compute  interest.  Thompson  r'.  Hoag- 
land,  65  111.  310. 

So,  in  McClellan  v.  Crook,  7  Gill 
(Md.)  334,  it  was  held  that  where  evi- 
dence appears  upon  the  record  show- 
ing a  prospective  or  continuing  equity 
of  the  same  character  as  that  passed 
upon,  the  appellate  court  will  limit 
itself  to  an  exposition  of  the  principles 
involved,  and  remand  the  cause  to 
have  an  account  stated  within  those 
principles,  but  if  no  such  evidence  ap- 
pears, it  will  pass  a  definitive  and  final 
decree. 

Decree  and  Demand  for  Execution. — 
The  appellate  court  may  reverse  the 
decree  and  render  such  a  decree  as 
ought  to  have  been  rendered,  and  then 
remand  the  cause  for  such  proceedings 
as  may  be  necessary  for  the  execution 
of  the  decree.  Shultz  v.  Hansbrough, 
76  Va.  817.  See  also  Craig  v.  Fox,  16 
Ohio  563. 

1.  Person  v.  Merrick,  5  Wis.  231, 
where  the  court  said  :  "  The  practice 
of  entering  original  decrees  of  sale  in 
foreclosure  suits  had  to  some  extent 
obtained  in  this  court,  and  it  was 
therefore  followed  in  the  present  in- 
stance. We  have  no  doubt  of  our  power 
to  render  original  and  final  decrees,  in 
such  cases,  and  we  think  substantial 
justice  was  observed  by  that  practice 
in  the  present  case.  Yet  we  are  free 
to  confess  that  experience  has  shown 
that  this  practice  is  inconvenient  and 
open  to  serious  objections,  and  there- 
fore it  will  not  be  followed  in  future  ex- 
cept in  very  special  cases."  Reed  -'. 
Jones,  8  Wis.  421.  See  also  Boyd  t- . 
Sumner,  10  Wis.  41. 

2.  Rogers  v.  Breen,  9  Heisk. 
(Tenn.)  679;  Hooe  v.  Barber,  4  Hen. 
&  M.  (Va.)  439;  Wallace  v.  Marshall, 
9  B.  Mon.  (Ky.)  153. 

Absolutely  Void  in  Tennessee. — In 
Tennessee,  contrary  to  what  is  there 
acknowledged  to  be  the  preponderance 
of  judicial  opinion  elsewhere,  a  decree 
either  in  favor  of  or  against  a  deceased 
party  to  a  suit  is  an  absolute  nullity, 
instead  of  being  merely  erroneous  and 
voidable.     Collins  xk  Knight,  3  Tenn. 


Ch.  183 ;  Carter  v.  Carriger,  3  Yerg. 
(Tenn.)  413;  Morrison  r.  Deaderick, 
lo  Humph.  (Tenn.),  342;  Kelly  v. 
Hooper,  3  Yerg.  (Tenn.)  395;  Smith 
V.  Cunningham,  2  Tenn.  Ch.  565,  where 
the  court  said:  "It  is  proljable  also, 
under  our  decisions,  that  either  party 
might  file  an  original  bill  to  have  the 
decrees  and  proceedings  taken  after  his 
death  set  aside  as  void." 

As  to  the  effect  of  the  death  of  a 
party  after  argument  upon  a  decree 
subsequently  rendered,  see  the  Tennes- 
see  cases  cited  in   the  following  note. 

Death  of  Joint  Defendant. — But  a 
decree  against  a  dead  person  by  name 
jointly  with  others  is  frivia  facie  good 
against  the  latter.  Collins  v.  Knight, 
3  Tenn.  Ch.  183. 

Plea  to  Debt  on  Posthumous  Decree. 
— In  an  action  of  debt  upon  a  decree 
rendered  after  the  death  of  a  party, 
the  want  of  jurisdiction  in  the  court 
rendering  the  decree  may  be  taken 
advantage  of  by  plea  if  it  does  not 
appear  upon  the  face  of  the  record. 
Kelly  XK  Hooper,  3  Yerg.  (Tenn.)  395. 

Error  Cured  by  "Waiver. — The  death 
of  a  tenant  in  common  at  the  date  of 
a  decree  for  partition  will  not  invali- 
date the  decree  if  the  heirs  brought  in 
by  scire  facias  answer  to  the  merits, 
raise  no  objection  to  the  confirmation 
of  the  report  of  partition,  and  take  no 
appeal.  Johnson  x\  Murray,  12  Lea 
(Tenn.)  109. 

Remedy  by  Bill  of  Review. — In  Neil- 
son  V.  Holmes,  Walk.  (Miss.)  261,  a 
bill  of  review  was  brought  to  reverse 
a  decree  pro  confesso  rendered  after 
the  death  of  the  defendant.  The  bill 
did  not  allege  that  his  death  was  un- 
known at  the  time  of  the  decree,  and 
because  of  that  defect  and  for  other 
reasons  it  was  held  that  the  remedy 
by  bill  of  review  was  not  applicable  in 
that  particular  case ;  but  the  court 
intimated  that  if  the  plaintiff  in  a 
bill  of  review  brings  himself  within 
the  requisites  of  bills  of  review  in 
general,  that  remedy  would  lie  to  re- 
verse a  decree  pronounced  after  the 
death  of  a  party. 
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Death  after  Argument  of  Cause. — But  where  a  plaintiff  or  defendant 
dies  after  the  final  argument  and  before  decree,  the  court  may 
by  order  cause  the  decree  to  be  entered  as  of  a  date  prior  to  the 
death  of  the  party.  ^ 


Set  Aside  on  Motion. — In  Hooe  v. 
Barber,  4  Hen.  &  M.  (Va.)  439,  a  de- 
cree of  a  preceding  term  against  a 
defendant  who  was  then  dead  was  set 
aside  on  motion,  supported  by  an  affi- 
davit of  his  death. 

Death  of  Coparty. — The  death  of  one 
of  two  plaintiffs,  either  at  the  time  of 
filing  the  bill  or  rendition  of  the  de- 
cree, was  held,  in  Grace  \\  Rowell,  30 
Ga.  674,  to  vacate  the  decree  only  as 
to  the  deceased  party.  See  also  Col- 
lins t'.  Knight,  3  Tenn.  Ch.  183. 

Death  after  Decree  but  before  Enroll- 
ment.— ''  It  appears  to  be  well  under- 
stood that  the  death  of  a  material 
party  after  decree  pronounced,  but 
before  enrollment,  will  not  prevent  the 
enrollment  and  consequently  the  exe- 
cution of  the  decree.  The  books  of 
practice  lay  down  the  rule  so  to  be ; 
and  adjudged  cases  are  not  wanting  on 
the  point."  Harrison  -•.  Simons,  3  Edw. 
Ch.  (N.  Y.)  394,  r/7/«^  2  Brown's  Ch. 
Pr.  694;  i  Newland's  Pr.  666;  i  Hoffm. 
Pr.  390,  391  ;  2  Equity  Cas.  Abr.  279; 
Finch's  Rep.  169;  West's  Rep.  675, 
676 ;  and  holding  that  there  is  no  occa- 
sion to  revive  or  bring  in  ne\y  parties 
where  the  mortgagor  dies  after  fore- 
closure decree  and  before  enrollment. 

1.  Gunderman  v.  Gunnison,  39 
Mich.  313;  Benson  v.  Wolverton,  16 
N.  J.  Eq.  lio;  Burnham  v.  Bailing,  16 
N.  J.  Eq.  310;  Campbell  v.  Mesier,  4 
Johns.  Ch.  (N.  Y.)  334;  Vroom  v. 
Ditmas,  5  Paige  (N.  Y.)  528;  Wood 
V.  Keyes,  6  Pafge  (N.  Y.)"478;  May- 
field  V.  Stephenson,  6  Baxt.  (Tenn.) 
403;  Mitchell  t'.  Overman,  103  U.  S. 
66,  and  note ;  U.  S.  Bank  v.  Weisiger, 
2  Pet.  (U.  S.)  481;  Griswold  -•.  Hill, 
I  Paine  (U.  S.)  483;  Davies  v.  Davies, 
9  Ves.  Jr.  461.  See  also  sufra,  II.  5. 
Nn nc  pro  Tii n c . 

Judgments  at  Law  are  governed  by 
the  same  rule  in  this  behalf  as  decrees 
in  equity.  McLean  v.  State,  8  Heisk. 
(Tenn.)  288 ;  Perry  v.  Wilson,  7  Mass. 
393;  Samuel  -'.  Cravens,  10  Ark.  381; 
Pool  V.  Loomis,  5  Ark.  no.  See  arti- 
cle Judgments. 

Date  of  Decree. — Such  a  decree  is 
operative  as  between  the  parties  from 
the  prior  day  to  which  it  refers  or  re- 
lates, but   cannot  affect  the   rights  of 


others  until  the  date  when  it  is  ac- 
tually rendered.  Dawson  v.  Scriven, 
I  Hill  Eq.  (S.  Car.)  177. 

Decree  of  Date  Subsequent  to  Death 
Irregular. — In  Flock  v.  Wyatt,  49 
Iowa  466,  the  defendant  died  after  s-ub- 
mission  of  the  cause,  and  a  decree  was 
rendered  against  him  as  of  a  date  sub- 
sequent to  his  death.  On  appeal  from 
the  decree  the  cause  was  remanded 
with  instructions  to  correct  the  irreg- 
ularity by  entering  the  decree  as  of 
the  date  of  submission,  or,  at  any  rate, 
as  of  a  date  prior  to  the  defendant's 
death. 

Death  after  Interlocutory  Decree  and 
Reference. — Where  one  of  several  de- 
fendants to  a  bill  for  an  account  died 
after  an  interlocutory  decree  and  ref- 
erence to  a  master  to  state  the  ac- 
count, the  final  decree  was  entered 
nu?ic  pro  tunc  as  of  the  date  of  the  in- 
terlocutory decree.  Emery  v.  Parrott, 
107  Mass.  95,  disapproved  in  Hazard 
v:  Durant,  14  R.  I.  25,  where  it  was 
said  that  "the  decision  goes  further 
than  any  other  decision  with  which 
we  are  acquainted,  and  is  not  sup- 
ported by  the  cases  cited  as  authority 
for  it." 

The  Eule  Limited. — In  Johnson  v. 
Thomas,  2  Paige  (N.  Y.)  377,  the  chan- 
cellor before  whom  a  cause  was  argued 
went  out  of  office  leaving  it  undecided, 
and  the  plaintiff  died.  The  court  held 
that  it  would  be  carrying  the  principle 
too  far  to  permit  the  case  to  be  argued 
before  the  succeeding  chancellor  with- 
out revival  and  then  to  enter  a  decree 
nunc  pro  tunc  as  of  the  date  of  the 
argument  before  his  predecessor. 

In  Hazard  v.  Durant,  14  R.  I.  25, 
the  court  said  :  ",Our  inquiry  into  the 
practice  of  entering  judgments  nunc 
pro  tunc  has  led  us  to  think  that  such 
a  judgment  on  account  of  death  is 
proper  only  where  a  party  dies  after 
hearing,  while  the  case  is  under  advise- 
ment, or  after  the  case  has  proceeded 
so  far  that  judgment  can  be  entered, 
if  not  as  a  merely  formal  act,  at  least 
without  the  need  of  further  inquiry  on 
evidence  into  matters  of  fact  involved 
in  the  controversy."  C/V/'w^  Turner 
f.  London,  etc.,  R.  Co.,  L.  R.  17  Eq. 
561. 
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IX,  Taking  the  Bill  as  Confessed — Decrees  Pro  Confesso — 
(See  also  article  Defaults.) — 1.  Definition  of  Terms. — To  take  a 
bill  pro  confesso  is  to  order  it  to  stand  as  if  its  statements  were 
confessed  to  be  true,*  And  a  decree  pro  confesso  is  a  decree 
based  on  such  statements  assumed  to  be  true.* 

2.  Origin  and  Development  of  Proceeding. — By  the  early  practice 
of  the  civil  law,  failure  to  appear  at  the  day  to  which  the  cause 
was  adjourned  was  deemed  a  confession  of  the  action  ;  but  in 
later  times  this  rule  was  changed,  so  that  the  plaintiff,  notwith- 
standing the  contumacy  of  the  defendant,  only  obtained  judgment 
in  accordance  with  the  truth  of  the  case  as  established  by  an  ex 
parte  examination.^ 

The  original  practice  of  the  English  Court  of  Chancery  was  in 
accordance  with  the  later  Roman  law."*  Subsequently,  divers  or- 
ders in  chancery  and  acts  of  Parliament  were  made  and  enacted 
to  enforce  an  appearance  and  answer  or  to  enforce  an  entry  of 
appearance  even  against  the  defendant's  will.* 


1.  Thomson  v.  Wooster,  114  U.  S. 
III. 

The  terms  "  taking  the  bill  fro 
confesso "  per  se  carry  the  sense  that 
the  statements  in  the  bill  are  confessed 
to  be  true.  Atty.-Gen.  v.  Carver,  12 
Ired.  (N.  Car.)  231.  See  also  Doug- 
lass  V.   Evans,  i  Overt.  (Tenn.)  84. 

2.  Thomson  v.  Wooster,  114  U.  S. 
104. 

"  Such  a  decree  is  as  binding  and 
conclusive  as  any  decree  rendered  in 
the  most  solemn  manner."  Thomson 
V.  Wooster,  114  U.  S.  iii,  citing 
Ogilvie  V.  Heme,  13  Ves.  Jr.  563, 
■where  the  Master  of  the  Rolls  said : 
"The  consequence  is  that  it  cannot  be 
impeached  collaterally ;  but  must, 
like  every  other  decree,  be  impeached 
directly,  upon  a  bill  of  review,  or  a 
bill  to  set  it  aside  for  fraud." 

"Technically  a  bill  heard  without 
plea  or  answer  is  a  hearing  on  bill 
taken  for  confessed,  and  a  decree  ren- 
dered in  such  case  is  'a  decree  on  bill 
taken  for  confessed.'  In  a  case  re- 
cently decided  by  this  court,  the  de- 
fendants appeared  and  answered  the 
bill,  but  subsequently  and  before  the 
hearing  some  of  them  withdrew  their 
answers  and  brought  the  case  before 
this  court,  and  we  held  that  the  decree 
as  to  the  defendants  who  had  with- 
drawn their  answers  was  a  decree  on 
bill  taken  for  confessed.  *  *  *  Bockr;. 
Bock,  24  W.  Va.  586;  Hunter  v. 
Kennedy,  20  W.  Va.  343."  Steenrod  v. 
Wheeling,  etc.,  R.  Co.,  25  W.  Va. 
133- 


3.  Thomson  v.  Wooster,  114  U.  S. 
no,  citing  Keller,  Proced.  Rom., 
k  69. 

4.  Thomson  v.  Wooster,  114  U.  S. 
no,  citing  Hawkins  v.  Crook,  2  P. 
Wms.  556. 

'*  Formerly  such  a  thing  was  not 
known  as  taking  a  bill  for  confessed, 
for  it  was  absolutely  necessary,  to  give 
the  court  jurisdiction  of  the  subject- 
matter,  for  the  defendant  to  appearand 
answer."     De  Wolf  v .  Long,  7  111.  679. 

5.  Atty.-Gen.  v.  Carver,  12  Ired. 
(N.  Car.)  231;  Brinkerhoff  v.  Frank- 
lin, 21  N.  J.  Eq.  334. 

"  It  was  not  till  the  passage  of  5  Geo. 
II.,  c.  25  (the  provisions  of  which  on 
this  subject  were  continued  in  i  Wm. 
I V . ,  c .  36) ,  that  the  court  could  proceed 
without  answer."  De  Wolf  v.  Long, 
7  111.  679. 

A  CarefuUy  Prepared  History  of  the 
practice  and  effect  of  taking  bills  pro 
confesso  is  given  in  Williams  t'.  Cor- 
win,  Hopk.  (N.  Y.)  471,  by  Hoff- 
man, master,  in  a  report  made  to 
Chancellor  Sandford  of  New  York,  of 
which  the  following  is  an  extract : 
"By  the  ancient  course  of  the  court, 
no  bill  could  be  taken  pro  confesso  un- 
less an  appearance  had  been  entered. 
Nodes  V.  Battle,  2  Ch.  Rep.  283,  Nel- 
son I,  Cur.  Can.  n6,  i  Prax.  Aim. 
7,  2  Freem.  127. 

"  If  th^  defendant  would  not  appear,' 
this  court  could  not  decree  the  bill  pro 
confesso,  but  ordered  a  sequestration 
against  his  real  and  personal  estate 
until  he  cleared  his  contempt. 
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In  the  United  States  the  statutes  or  rules  of  court  generally  dis- 
pense  with  the  necessity   of  using  or  exhausting  the  coercive 


"  In  order,  therefore,  to  obtain  an 
appearance,  a  long  chain  of  process 
was  employed,  ending  in  a  sequestra- 
tion of  the  defendant's  property.  By 
this  process  his  lands  were  entered 
upon  and  his  personal  property  taken 
possession  of.     See  also  i  Ves.  86. 

"  Indeed,  the  rule  seems  to  have  been 
then,  as  it  clearly  is  now,  that  properly 
the  sequestration  on  mesne  process  was 
not  to  be  executed  by  a  sale  of  the 
goods,  but  only  by  keeping  the  party 
out  of  possession  ;  being  only  to  found 
the  process  of  taking 'the  bill  pro  con- 
fesso  upon  the  party's  contempt.  After 
the  bill  was  taken  pro  confesso  and  a 
duty  decreed,  the  sequestration  was 
executed,  and  the  party,  upon  applica- 
tion to  the  court,  obtained  satisfaction 
of  his  demand.  Rowley  v.  Ridley,  2 
Dick.  622;  Knight  v.  Young,  2  Ves. 
&  B.  184 ;  Wilcocks  v.  Wilcocks,  Ambl. 
421,  Bunb.  272,  I  Ves.  86,  and  cases  in 
Simmonds    v.    Kinnaird,   4   Ves.    Jr. 

735-  • 

"  But  as  the  bill  could  not  be  taken 
fro  confesso  unless  an  appearance  had 
been  obtained,  the  complainant  was 
without  remedy,  where  he  could  not 
take  the  defendant  upon  process  ;  and 
where  he  did  take  him,  and  the  de- 
fendant persisted  in  refusing  to  appear, 
he  could  only  have  him  committed  and 
detained  until  he  cleared  his  contempt 
by  entering  his  appearance. 

"  The  common-law  process  of  out- 
lawry gave  ultimately  to  the  party  the 
means  of  obtaining  his  demand.  In 
that,  as  in  the  process  in  equity,  the 
primary  object  of  the  proceeding  was 
to  compel  an  appearance,  so  that  any 
plausible  ground  was  sufficient  to  re- 
verse the  outlawry ;  but  it  became  at  last 
a  matter  of  course  that  the  forfeited 
goods  of  the  outlaw,  which  strictly 
were  for  the  benefit  of  the  king  alone, 
should  be  applied  to  the  payment  of 
the  complainant's  demand,  by  petition 
to  the  exchequer.  3  Bl.  Com.  284; 
Tidd  Pr.,  title  Outlawry. 

"  By  the  course  of  the  court,  there- 
fore, no  decree  could  be  obtained 
against  a  defendant  who  could  not  be 
served  with  process.  And  this  re- 
mained without  remedy  until  5  George 
II.,  enacted  in  1732. 

"  Under  the  same  principle  which 
made   it  necessary  that  a  party  should 


appear  before  a  bill  could  be  taken  pro 
confesso,  the  court  where  he  had  ap- 
peared took  uncommon  measures  to 
have  him  perfectly  apprised  of  the 
proceedings  against  him.  Thus  in 
case  of  Blackwell  v.  Geering,  Clerk, 
Tutor,  in  c.  25,  the  defendant  de- 
murred, and  was  prosecuted  to  seques- 
tration for  want  of  an  answer.  This 
day  the  plaintiflF's  bill,  being  read, 
was  decreed  pro  confesso  against  the 
defendant,  notwithstanding  it  was 
strongly  insisted,  as  in  Denny's  case 
against  Tilmer,  that  no  such  decree 
ought  to  be  unless  the  defendant  be 
taken  and  brought  in  person  into 
court  to  hear  the  bill  read.  Even  at 
present,  when  the  defendant  is  taken 
and  committed  to  prison  upon  attach- 
ment or  other  process,  and  brovight  up 
on  habeas  corpus,  he  is  brought  up 
three  times  successively  arid  charged 
openly  with  the  bill,  and  has  the  rec- 
ord of  it  read  to  him  in  open  court, 
before  it  is  decreed  pro  confesso,  the 
court  then  entering  an  appearance  for 
him.  Newl.,  title  Bills  Pro  Confesso, 
93;  Fowler,  193;  Hind.  Sol.  Assist.;  i 
Eq.  Cas.  Abr.  83. 

"  In  the  case  of  Johnson  v.  Desmi- 
neere,  i  Vern.  223,  Mos.  383,  counsel 
state  '  that,  though  the  course  of  the 
court  now  is  to  take  a  hill  pro  confesso 
after  the  party  has  once  appeared, 
and  stands  out  in  contempt  till 
the  plaintiflf  has  got  to  the  end  of  the 
line,  yet  formerly  this  court  did  not  do 
it,  even  in  that  case,  without  putting 
the  plaintiff  to  prove  the  substance  of 
his  bill.'     This  was  in  1683. 

"  But  since  the  defendant,  by  refus- 
ing to  answer,  deprived  the  plaintiff  of 
putting  matters  in  issue,  the  court 
gave  him  liberty  to  prove  them.  The 
attorney-general,  for  the  plaintiflf,  also 
said  that  the  reasons  on  which  these 
decrees  were  founded  were  that  by  the 
defendant's  fault  no  issue  can  be  joined 
for  the  plaintiflf  to  prove  his  case. 
Cur.  Can.  209. 

"  The  Lord  Chancellor  said,  by  the 
old  practice  of  the  court  the  plaintiflf 
was  undoubtedly  put  to  prove  his  bill 
by  witnesses  viz'a  voce.  And  so  was 
every  plaintiflf  at  law,  his  declaration, 
as  appears  by  those  words,  et  inde 
producit  sectam,  where  secta  signifies 
the  witnesses.  So  the  solicitor-general 
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process  of  the  court  to  compel  an  answer  before  taking  the  bill  as 


stated  that  the  practice  of  proving  the 
bill  was  laid  aside  because  the  plaintiff 
often  came  into  court  because  he  could 
not  prove  his  case  but  by  the  discovery 
of  the  defendant.  So  17  Ed.  3,  48; 
Fleta.  lib.  2,  c.  62,  §  2,  c.  63,  §§  9-1 1 ; 
Lucas,  Cas.  253. 

"  The  Lord  Chancellor  said  a  decree 
pro  confesso  is  like  a  judgment  by  nil 
dicit,  at  common  law. 

*'  In  the  case  of  Hawkins  xk  Crook,  2 
P.  Wms.  556,  it  is  stated  that  the  prac- 
tice of  taking  a  bill  fro  confesso  is  not 
of  long  standing ;  the  ancient  way  being 
to  put  the  plaintiff  to  make  proof  of 
the  substance  of  his  bill,  though  the 
defendant  had  stood  out  to  the  last 
process — a  sequestration. 

"The  Master  of  the  Rolls  decreed, 
the  bill  being  in  part  read,  that  the 
defendant  account  for  the  rents  and 
profits  received  by  him ;  that  there 
should  be  a  perpetual  injunction  and  a 
reconveyance.  The  bill  was  to  set 
aside  a  will  for  fraud,  which  devised 
the  estate  to  the  defendant. 

"  '  A  bill  was  brought  against  the  de- 
fendant for  a  discovery,  as  the  mate- 
rial part  of  the  case  depended  upon  a 
discovery.  The  defendant  would  not 
answer,  but  stood  out  the  whole  proc- 
ess of  contempt,  to  a  sequestration, 
and  the  bill  was  taken  fro  confesso, 
and  there  was  a  decree  against  the 
defendant  ad  computandum.  It  was 
moved  to  discharge  the  sequestration 
on  payment  of  costs.  Lord  Hard- 
wicke:  It  was  said  for  the  defendant 
that  this  differs  from  the  case  where  a 
certain  duty  is  decreed  upon  a  bill  taken 
fro  confesso,  because  there  the  estate 
may  be  sold  and  the  monej'  applied  in 
discharge,  pursuant  to  the  decree ; 
but  here,  as  the  decree  is  ad  computan- 
dum, it  may  be  presumed  that  the 
defendant  may  have  a  balance  in  his 
favor.'  Maynard  v.  Pomfret,  3  Atk. 
468,  1746.  He  kept  the  sequestration 
on  foot  as  a  security  for  the  defend- 
ant's appearing  before  the  master  to 
take  the  account.  Vaughn  v.  Wil- 
ilams,  Dick.  354,  1762 

"  'A  bill  was  preferred  against  a 
(Quaker  for  tithes,  who  refused  to  an- 
swer upon  oath ;  the  defendant  was 
brought  to  the  bar,  and,  having  been 
brought  three  times  before,  the  bill 
was  taken  pro  confesso,  and  referred 
to  a  master  to  examine  what  was  due, 
and   to  be  armed  with  a  commission 


for  that  purpose.'  Anonymous,  2 
Freem.  27,  Dick.  588.  This  was  in 
1677. 

"When  a  bill  is  to  be  taken /ro  con- 
fesso, the  practice  in  England  is  to 
procure  an  order  for  the  clerk  in  court 
to  attend  with  the  record  of  the  bill, 
that  it  may  be  taken  pro  confesso,  and 
the  cause  is  set  down  for  hearing,  ex- 
cept where  there  is  but  one  defendant 
and  he  in  custody.  And  the  court  itself 
pronounces  the  decree.  Newl.  95,  c»2, 
§  12;  3  Ves.  372;  Geary  1?.  Sheridan, 
8  Ves.  Jr.  192,  Dick.  667. 

"To  obviate  the  injustice  which  must 
frequently  arise  to  the  plaintiff  from 
the  defendant's  obstinately  refusing 
to  come  to  issue  with  the  plaintiff",  re- 
specting the  matters  in  dispute,  the 
Roman  law  entertained  a  fictitious 
contestatio  litis,  which  they  called  a 
quasi  contestatio.  Barton's  Suit  in 
Equity  98',   Gibson,   Cod.  4,  c.  24. 

"The  same  rule  prevailed  in  tlie  can- 
on law.  Bows  f.  Jurat,  Lucas,  Cas. 
440,  cited  as  10  Mod.  440. 

"In  Fowler's  Exchequer  Practice  is 
the  form  of  an  order  to  charge  the  de- 
fendant with  the  bill  the  third  time, 
being  brought  up  upon  a  habeas  cor- 
pus, and  to  take  it  pro  confesso.  It 
runs,  '  that  the  plaintiff 's  bill  be  and 
the  same  is  hereby  taken  against  the 
said  defendant  as  confessed,'  and  then 
directs  a  reference  to  the  deputy  re- 
membrancer to  take  an  account  ac- 
cording to  the  prayer  of  the  bill ;  au- 
thorizes him  to  examine  the  defendant 
upon  interrogatories,  and  arms  him 
with  a  commission  to  examine  wit- 
nesses. I  Fowler  Exch.  Pr.  222.  Also 
Benson  v.  Vernon,  3  Bro.  P.  C.  626. 

"As  a  riiember  of  Parliament  could 
not  be  arrested  upon,  process,  and 
brought  up  to  be  charged  with  the 
bill,  and  it  could  not  often  be  shown 
that  he  absconded  to  avoid  process,  a 
decree  pro  confesso,  under  5  George 
II.,  could  not  be  obtained  if  he  refused 
to  appear.  By  statute  45  George  III., 
c.  124,  a  provision  was  made  to  meet 
this  case.  Newl.,  title  Bills  Pro  Con- 
fesso, 16  Ves.  437;  17  Ves.  368;  Rules 
35,  36,  of  the  courts  of  equity  of 
South  Carolina;  i  Desaus.  Eq.  62; 
Laws  N.  J.,  p.  496,  15th  ed.,  1821. 

"As  to  the  rule  at  law,  it  is  admitted 
that  where  judgment  is  obtained  by 
default,  if  the  action  be  in  debt,  cove- 
nant, or  the  like,  to  recover  any  fixed 
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confessed.!  But  the  prescribed  modes  of  practice,  whatever  they 
may  be,  are  to  be  strictly  pursued,  and  closely  confined  within 
the  limits  defined  by  law,* 

3.  When  Bill  may  be  Taken  as  Confessed — a.  Failure  to  Ap- 
PEAR  AND  Demur,  Plead,  or  Answer— (i)  In  General.— The 
general  rule  is  that  if  a  defendant  does  not  appear?  and  demur,* 


specified  sum,  and  there  is  no  occasion 
for  the  interference  of  a  jury  to  as- 
certain the  amount  of  the  plaintiff's 
demand,  it  is  then  a  final  judgment, 
and  plaintiff  may  proceed  immediately 
to  get  his  costs  taxed,  and  sue  out  exe- 
cution. Cro.  Eliz.  692;  Moor.  522; 
I  Chitty  107;  4  T.  R.  275,  493;  i 
Tidd  523;  2  Saund.  106. 

"It  was  much  controverted  whether, 
upon  executing  a  writ  of  inquiry  in 
England  upon  a  promissory  note,  its 
execution  must  be  proved.  And  the 
statute  for  the  amendment  of  the  law 
appears  to  have  been  framed  upon  the 
supposition  that  it  was  necessary.  Bil- 
lers  V.  Bowles, '2  Barnes  233,  «Vc^  in 
Doug.  316,  note,  2  Stra.  1149,  3  T.  R. 
301. 

"And  the  point  is  so  settled  in  the 
Supreme  Court  of  the  United  States. 
The  chief  justice  said :  '  The  default 
dispenses  with  the  proof  of  the  note, 
but  not  with  its  production.  The  note 
must  be  produced  or  accounted  for.' 
Sheehy  v.  Mandeville,  7  Cranch  (U. 
S.)  208.  It  appears  manifest,  from  the 
cases  cited,  that  to  a  certain  extent  the 
court  will  decree  upon  the  naked  al- 
legations of  the  complainants'  bill,  and 
give  the  relief  proper  to  the  case. 
Hawkins  v.  Crook,  2  P.  Wms.  556. 

"What  principle  can  be  extracted 
from  these  cases  but  this,  that  wher- 
ever the  allegations  of  a  bill  are  of  a 
nature  so  distinct  and  positive  that, 
t'iUing  them  to  be  true,  the  court  can 
make  a  decree  upon  them,  it  will, 
upon  the  order  pro  confesso,  decree 
without  proof?  Where  they  are  in 
their  nature  so  defective  or  vague  that 
a  precise  decree  cannot  be  made  upon 
them,  proof  must  be  adduced  from 
the  necessity  of  the  case.  And  it  must 
be  in  order  to  see  what  decree  the  al- 
legations will  bear,  that  the  court  re- 
quires the  bill  to  be  produced  to  it, 
and  pronounces  the  decree  itself." 

1.  See  Thomson  v.  Wooster,  114  U. 
S.  104;  Pendleton  v.  Evans,  4  Wash. 
(U.  S.)  336;  Arnold  -•.  Sheppard,  6 
Ala.  299;  De  Wolf  v.  Long,  7  111.  679; 
Humphreys    v.    Darlington,  3  Greene 
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(Iowa)  588;  Baltzell  v.  Hall,  i  Litt. 
(Ky.)  97;  Peers  v.  Carter,  4  Litt. 
(Ky.)  268;  Brinkerhoff  v.  Franklin,  21 
N.  J.  Eq.  334;  Caines  v.  Fisher,  r 
Johns.  Ch.  (N.  Y.)  8;  Rose  v.  Wood- 
ruff, 4  Johns.  Ch.  (N.  Y.)  547;  Sawyer 
V.  Sawyer,  3  Paige  (N.  Y.)263;  Atty.- 
Gen.  V.  Carver,  12  Ired.  (N.  Car.) 
231;  Lanum  v.  Steel,  10  Humph. 
(Tenn.)  280. 

2.  Lanum  v.  Steel,  10  Humph. 
(Tenn.)  280;  Wessells  v.  Wessells,  i 
Tenn.  Ch.  58.  See  also  Peers  v.  Car- 
ter, 4  Litt.  (Ky. )  268;  Livingston 
V.    Woolsey,    4  Johns.    Ch.    (N.    Y.) 

365- 

3.  Without  citing  the  various  stat- 
utes and  rules  of  court,  it  may  be  said 
that  generally  a  bill  is  not  taken  as 
confessed  merely  for  want  of  appear- 
ance, but  for  failure  to  appear  and 
plead,  answer,  or  demur. 

Thus  in  Lente  v.  Clarke,  22  Fla.  515, 
it  was  pointed  out  that  the  rules  of 
practice  in  chancery  causes  in  Florida 
authorize  a  decree  fro  confesso  only 
for  want  of  a  demurrer,  plea,  or  answer, 
and  not  for  want  of  an  appearance,  and 
consequently  it  was  held  that  a  decree 
pro  confesso  could  not  be  entered  on 
the  rule-day  to  which  a  subpoena  that 
had  been  personally  served  was  re- 
turnable, and  on  which  the  appearance 
was  due,  and  that  the  entry  could  not 
be  made  until  the  nex|  succeeding 
rule-day.  See  also  Johnson  v.  Johnson, 
23  Fla.  413. 

4.  Irregular  Demurrer. — In  Graham 
V.  Elmore,  Harr.  (Mich.)  265,  a  so- 
licitor had  appeared  for  the  defend- 
ant, but  a  demurrer  was  filed  which 
was  signed  by  solicitors  who  had  not 
appeared.  The  plaintiff  treated  it  as 
a  nullity  and  entered  an  order  pro  con- 
fesso for  want  of  an  answer.  But  on 
application  of  the  defendant,  showing 
that  the  signature  of  the  wrong  solic- 
itor was  put  to  the  demurrer  by  mis- 
take, and  that'injustice  would  be  done 
if  the  defendant  should  not  be  per- 
mitted to  answer,  the  default  was  set 
aside  on  terms. 

Where  a  demurrer  is  stricken  from 
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plead/  or  answer*  within  the  time  prescribed  by  law,  the  bill 
may  be  taken  as  confessed  against  him;^  or  if  he  fails  to  answer 
after  a  former    plea,*    filed    by    him,   is    adjudged    insufficient 


the  files,  and  an  order  pro  confesso  is 
entered  for  failure  to  answer,  it  will  be 
presumed  on  appeal  that  the  demurrer 
was  of  such  a  character  as  to  justify 
the  action  of  the  court,  if  the  appel- 
lant does  not  put  it  in  the  record. 
Carter  f.  Lewis,  29  111.  503. 

In  the  Federal  Courts  and  in  Florida 
a  demurrer  which  lacks  the  affidavit 
of  the  defendant  and  certificate  of 
counsel  is  so  fatally  defective  that  it 
may  be  wholly  disregarded  and  an 
order  fro  confesso  entered  as  if  the  de- 
murrer had  not  been  filed.  Taylor  v. 
Brown,  32  Fla.  334;  Sheffield  Furnace 
Co.  V.  Witherow,  149  U.  S.  574, 
which  probably  has  the  effect  of  over- 
ruling Ewing  XK  Blight,  3  Wall.  Jr. 
(C.  C!)  134.  See  also  Central  Nat. 
Banjc  V.  Connecticut  Mut.  L.  Ins.  Co., 
104  U.  S.  54. 

Demurrer  Waived. — In  Crawford  v. 
Cook,  55  Ilk  App.  351,  the  defendant 
demurred,  but  no  action  was  taken  on 
the  demurrer,  and  notice  was  after- 
wards served  upon  him  to  answer 
within  thirty  days,  which  he  failed  to 
do.  A  default  was  entered,  and  a  de- 
cree pro  confesso  rendered  against 
him.  It  was  held  that  the  defendant, 
"having  notice  that  a  rule  to  answer 
would  be  applied  for,  should  have  at- 
tended," and  his  failure  to  do  so  was 
regarded  as  a  waiver  of  the  demurrer. 

1.  Frivolous  Plea. — Where  a  plea  to 
a  bill  is  manifestly  frivolous,  the  chan- 
cellor may  set  it  aside  and  grant  a  pro 
confesso.  Smith  %}.  Cozart,  45  Miss. 
698. 

Notice  of  llbtlon  to  Strike  out. — It  is 
irregular  to  take  a  decree  pro  confesso 
after  an  order  striking-  out  a  plea, 
where  the  defendant  had  no  legal  no- 
tice of  the  motion  to  strike  it  out. 
Eldridge  v.  Wightman,  20  Fla.  687. 

Plea  Found  False. — "The  rule  is  that 
if  at  the  hearing  the  plea  is  not  found 
to  be  true,  it  will  be  overruled  as  false, 
and  the  complainant  will  be  entitled 
to  a  decree  as  on  a  bill  taken  as  con- 
fessed." Ferry  v.  Moore,  18  111.  App. 
135,  citing  I  Barb.  Ch.  Pr.  125. 

2.  Where  an  order  pro  confesso  was 
set  aside  by  consent  and  the  defendant 
permitted  to  answer  by  a  given  time, 
but  he  did  not  file  his  answer  within 
the  prescribed  time,  the  bill  was  taken 


as  confessed  against  him.  Campbell 
V.  Crutcher,  3  Tenn.  Ch.  254. 

Verity  of  Record  Recital. — In  the  ab- 
sence of  proof  to  the  contrary,  the 
appellate  court  will  assume  the  verity 
of  a  recital  in  an  interlocutory  decree 
pro  cotifesso  that  the  defendant  had 
failed  to  answer.  Long  v.  Long,  9 
Md.  348. 

Dismissal  of  Bill  for  Want  of  Prosecu- 
tion.— But  if  the  plaintiff  does  not 
prosecute  his  bill  with  due  diligence 
against  a  defendant  failing  to  answer 
— as  where  he  does  not  take  a  decree 
pro  confesso  against  him — and  pro- 
ceeds against  the  other  defendant,  and 
upon  the  merits  he  is  not  entitled  to  a 
decree  against  the  other  defendant 
answering,  the  court  may  well  dismiss 
the  bill  as  to  all.  Real  Estate  Bank  t'. 
Bozeman,  15  Ark.  316. 

3.  Elston  V.  Drake,  5  Blackf.  (Ind.) 
540;  Mussina  v.  Bartlett,  8  Port.  (Ala.) 
277;  Betton  V.  Williams,  4  Fla.  11; 
Heath  v.  Mitcherson,  i  J.  J.  Marsh. 
(Ky.)  547;  Oakley  v.  O'Neill,  2  N.  J. 
Eq.  287 ;  Smith  r.  Cozart,  45  Miss.  698 ; 
Grob  V.  Cushman,  45  111.  119;  Carter 
V.  Lewis,  29  111.  503;  Collins  v.  Crotty, 
65  111.  545  ;  Lanum  v.  Steel,  10  Humph. 
(Tenn.)  280;  Ross  x\  Meek,  93  Tenn. 
666.     See  also  the  following  sections. 

4.  It  is  erroneous  to  default  a  de- 
fendant while  a  plea  or  an  issue  there- 
on remains  undisposed  of.  Jordan  x'. 
Jordan,  16  Ga.  446;  Smith  v.  Cozart, 
45  Miss.  698;  Handy  v.  Cobb,  44  Miss. 
699;  Sampson  t'.  Hendricks,  8  Blackf. 
(Ind.)  288. 

And  where  a  plea  is  defective  for 
want  of  verification,  it  "has  been  held 
that  the  plaintiff  cannot  treat  it  as  a 
nullity  and  enter  an  order  taking  the 
bill  pro  confesso.  "  The  proper  mode 
of  taking  advantage  of  a  formal  defect 
of  this  description  is  by  an  application 
for  an  order  settingaside  the  pleading, 
or  to  take  it  off  the  files  for  irregu- 
larity." Ewing  V.  Blight,  3  Wall.  Jr. 
(C.  C.)  134,  I  Phila.  (Pa.)  576,  citing 
Wall  V.  Stubbs,  2  Ves.  &  B.  354; 
Heartt  v.  Corning,  3  Paige  (N.  Y.) 
566.  See,  however,  Sheffield  Furnace 
Co.  V.  Witherow,  149  U.  S.  574,  and 
Central  Nat.  Bank  7'.  Connecticut  Mut. 
L.  Ins.  Co.,  104  U.  S.  54,  which  prob- 
ably overrule  Ewing  v.  IBlight,  3  Wall. 
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or  after  a  former  demurrer,^  or  answer*  is  overruled  or  de- 
clared insufficient.  In  like  manner  a  supplemental  bill'  or  a 
cross  bill,*  may  be  taken  as  confessed. 

(2)  Due  Service  of  Process  Necessary. — Due  service  of  process 
upon  a  party  is  indispensable  to  the  validity  of  a  decree  pro  con- 
fesso  against  him  for  want  of  appearance  and  answer.^     An  order 


Jr.  (C.  C.)  134,  above  cited,  so  far  as 
it  holds  that  in  the  federal  courts  the 
lack  of  an  affidavit  to  the  plea  is  a 
merely  formal  and  not  an  absolutely 
fatal  defect. 

1.  See /w/ra,  IX.3.  a.  (3)  (</)  Ufon 
Demurrer   Overruled. 

2.  See  injra^  IX.  3.  a.  (3)  (r)  In- 
sufficient AnsTver. 

■  3.  McGrath  v.  Balser,  6  B.  Mon. 
(Ky.)  141 ;  Mix  v.  Beach,  46  111.  311. 

New  Process  before  Pro  Confesso. — 
Whether  new  process  is  necessary  be- 
fore taking  a  supplemental  bill  as  con- 
fessed is  a  question  upon  which  the 
authorities  are  not  uniform.  See  Mc- 
Grath V.  Balser,  6  B.  Mon.  (Ky.)  141 ; 
Lawrence  v.  Bolton,  3  Paige  (N.  Y.) 
294;  Mix  V.  Beach,  46  111.  311;  Shaw 
V.  Bill,  95  U.  S.  10;  French  v.  Stew- 
art, 22  Wall.  (U.  S.)  238. 

In  Mississif^pi  a  rule  of  chancery 
practice  requires  notice  of  the  filing 
of  a  supplemental  bill,  and  no  fro  con- 
fesso can  be  taken  thereon  without 
process  or  proof  of  notice.  Mezeix  v. 
McGraw,  44  Miss.  100. 

4.  Atterberry  v.  Knox,  8  Dana 
(Ky.)  282;  M'Gee  v.  Beall,  3  Litt. 
(Ky.)i92. 

But  the  cross  bill  cannot  be  taken  as 
confessed  without  allowing  the  plain- 
tiff in  the  original  cause  a  reasonable 
time  to  answer  it.  Holbrook  v. 
Prettyman,  44  III.  311. 

Nor  can  it  be  taken  as  confessed 
against  one  of  the  original  plaintiffs 
not  named  as  a  party  to  the  cross  bill. 
Madeiras  v.  Catlett,  7  T.  B.  Mon. 
(Ky.)  475. 

A  cross  bill  will  be  dismissed  where 
some  of  the  defendants  answer  and 
establish  their  defense  by  proof,  al- 
though it  was  taken  fro  confesso  as  to 
others,  if  all  are  jointly  interested. 
Kopper  V.  Dyer,  59  Vt.  477.  See 
infra,  IX.  6.  d.  Successful  Defense 
by  Codefendant. 

6.  Hurtt  V.  Crane,  36  Md.  29; 
Hurter  v.  Robbins,  21  Ala.  585;  Daw- 
son V.  Clay,  I  J.  J.  Marsh.  (Ky.)  165; 
Clark  V.  Hogle,  52  111.  427,  and  Town- 
sand  V.  Townsand,  21   111.  540,   where 


there  had  been  no  service  of  pro- 
cess. 

Cobb  f .  Haynes,  8  B.  Mon.  (Ky.) 
i37;Maulsby  v.  Wolf,  14  Ind.  457; 
Outhwite  V.  Porter,  13  Mich.  533,  and 
Barrett  v.  McAllister,  33  W.  Va.  738, 
where  there  was  no  personal  service, 
the  cases  being  of  a  character  where 
such  service  was  required. 

Ayers  v.  Scott,  Sneed  (Ky. )  162; 
Taylor  t>.  Jackson,  2  Bibb(Ky.)  572; 
Welch  V.  Welch,  i6  Ark.  527,  and 
Tompkins  v.  Wiltberger,  56  111.  385, 
where  personal  service  was  not  prop- 
erly made. 

Sawyer  v.  Sawyer,  3  Paige  (N.  Y.) 
263,  a  decree  upon  substituted  service 
where  personal  service  was  required. 

Cost  V.  Rose,  17  111.  276,  and  Jaco- 
bus V.  Smith,  14  111.  359,  where  there 
was  no  return  of  non  est  inventus  as 
required  by  statute. 

South  V.  Carr,  7  T.  B.  Mon.  (Ky.) 
419,  where  there  was  no  proof  that  a 
written  acknowledgment  of  service 
was  genuine. 

Tripp  V.  Vincent,  8  Paige  (N.  Y.) 
176,  where  one  defendant  without  au- 
thority admitted  service  of  the  sub- 
pcena  upon  his  codefendant,  and  a  final 
decree  pro  confesso  against  the  latter 
was  opened  after  enrollment  to  allow 
a  meritorious  defense. 

Johnson  v.  Macconnell,  3  Bibb  (Ky.) 
I ;  Divilbiss  v.  Whitmore,  20  111.  425, 
where  return  of  service  was  insufficient. 

Walker  v.  Hallett,  i  Ala.  379,  where 
the  subpoena  was  directed  against  the 
wrong  party. 

Frazier  v.  Frazier,  2  Leigh  (Va.) 
696,  where  "  neither  the  subpoena  nor 
the  decree  nisi  required  defendants  to 
answer  any  such  bill  as  was  in  fact  ex- 
hibited." 

Butler  V.  Butler,  11  Ala.  668,  where 
no  copy  of  process  was  sent  to  a  non- 
resident whose  residence  was  known. 

Upon  Constructive  Notice. — All  the 
steps  by  means  of  which  the  plaintiff 
may  charge  a  nonresident  defendant 
upon  constructive  notice  must  be  sub- 
stantially complied  with.  Johnson  v. 
Robertson,  31  Md.  476;  Tunno  v. 
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taking  the  bill  as  confessed  against  an  absent  defendant  should 


Robert,  i6  Fla.  738;  Hay  v.  McKin- 
ney,  7  J.  J.  Marsh.  (Ky.)  441 ;  South  v. 
Carr,  7  T.  B.  Mon.  (Ky.)  419;  Beasley 
7.K  Doty,  3  Dana  (Ky.)  32;  and  Camp- 
bell -'.  McCahan,  41  III.  45,  in  all  of 
which  cases  the  proof  of  publication 
was  insufficient. 

Triplett  v.  Gill,  7  J.  J.  Marsh.  (Ky.) 
438,  where  there  was  no  proof  of  pub- 
lication. 

Batre  v.  Auze,  5  Ala.  173 ;  Cullum 
V.  Mobile  Branch  Bank,  23  ^la.  797; 
Turnasre  v.  Fisk,  22  Ark.  286;  North- 
cut  V.  Lemery,  8  Oregon  316;  Central 
Bank  v.  Copeland,  18  Md.  306;  Evarts 
V.  Becker,  8  Paige  (N.  Y.)  506;  Jer- 
main  v.  Langdon,  8  Paige  (N.  Y.)  41 ; 
Shipley  v.  Mitchell,  7  Blackf.  (Ind.) 
472  ;  Foster  v.  Simmons,  40  Miss.  585  ; 
Kirkland  v.  Texas  Express  Co.,  57 
Miss.  316;  Brown  t;.  Humphreys,  i  J. 
J.  Marsh.  (Ky.)  392;  Hunter  ~j.  Spots- 
wood,  I  Wash.  (Va.)  145;  Steele  v. 
Harkness,  9  W.  Va.  13  ;  Davis  v.  Reaves, 
7  Lea  (Tenn.)  585;  Grewar  v.  Hender- 
son, I  Tonn.  Ch.  76;  and  Byram  v. 
McDowell,  15  Lea'  (Tenn.)  581 ;  in 
all  of  which  cases  the  notice  by  publi- 
cation was  insufficient;  the  case  last 
cited  holding  that  no  proof  aliutide 
is  admissible  to  show  publication  if 
the  record  itself  is  silent  on  the  sub- 
ject. 

Plaintiff"  cannot  Object. — The  plain- 
tiff cannot  have  his  own  decree  re- 
versed on  appeal  on  the  ground  that 
he  obtained  it  improperly  without  due 
proof  of  publication  against  the  absent 
defendants.  Cunningham  v.  Smithson, 
12  Leigh  (Va.)  33. 

Collateral  Attack. — "A  decree  pro 
confesso  upon  constructive  notice  that 
is  defective  is  as  good  as  a  like  decree 
upon  insufficient  personal  service,  and 
such  decree  when  made  final  can- 
not be  collaterally  questioned.  *  *  * 
It  does  not  follow  that  the  decree 
though  reversible  on  appeal  and  for 
error  upon  its  face,  must  be  held  void 
and  consequently  be  disregarded  when 
introduced  collaterally  as  evidence  in 
an  action  of  ejectment."  Scott  v. 
Pleasants,  21  Ark.  364,  where  the  de 
cree  was  upheld  on  collateral  attack 
although  the  affidavit  of  publication 
was  insufficient.  See  also  Kilcreasef. 
Blythe,  6  Humph.  (Tenn.)  378;  Camp- 
bell V.  Hays,  41  Miss.  561,  a  case  at 
law. 

Recitals  In  Order  or  Decree. — If  the 


decree  recites  that  proof  was  made  of 
those  facts  required  to  perfect  service 
by  publication  against  a  nonresident, 
it  will  not  be  reversed  because  the 
evidence  itself  is  not  contained  in  the 
record.  Butler  v.  Butler,  11  Ala.  668; 
Hartley  v.  Bloodgood,  16  Ala.  233. 
But  the  recitals  must  contain  the  facts 
necessary  to  constitute  good  service. 
Hartley  v.  Bloodgood,  16  Ala.  233 ; 
Cullum  V.  Mobile  Branch  Bank,  23 
Ala.  797.  And  the  mere  statement 
that  publication  was  made  in  due 
form,  is  an  averment  of  a  legal  conclu- 
sion, rather  than  a  statement  of  facts, 
and  therefore  insufficient.  Hartley 
V.  Bloodgood,  16  Ala.  233 ;  KeilTer  v. 
Barney,  31  Ala.  192 ;  Hanson  v.  Patter- 
son, 17  Ala.  738;  Triplett  v.  Gill,  7  J. 
J.  Marsh.  (Ky.)  438;  Johnson  t-.  Rob- 
ertson, 31  Md.  476.  See  also  Northcut 
V.  Lemery,  8  Oregon  316;  Dawson  v. 
Clay,  I  J.  J.  Marsh.  (Ky.)  165;  Holly 
V.  Bass,  63  Ala.  387. 

A  recital  in  the  decree  that  service 
of  the  subpcena  was  proved,  is  insuf- 
ficient, unless  the  record  shows  the 
officer's  return  or  an  affidavit  to  sup- 
port it.  Peers  v.  Carter,  4  Litt.  (Ky.) 
268.  But  see  Hale  v.  Warner,  36  Ark. 
217. 

"It  is  not  enough  for  a  decree  to  re- 
cite that  the  defendant  has  been  duly 
served  with  process  or  that  he  has 
been  regularly  notified  of  the  pendency 
of  the  suit ;  but  the  summons  or  adver- 
tisement should  appear  in  the  record 
so  that  this  court  may  determine 
whether  the  statute  has  been  complied 
with."  Randall  v.  Songer,  16  111.  27. 
Contra,  Craig  t'.  Sebrell,  9  Gratt. 
(Va.)  131,  distinguishing  Hunter  v. 
Spotswood,  I  Wash..  (Va.)  145;  Gil- 
christ 7'.  Cannon,  i  Coldw.  (Tenn.) 
581.  See  also  Wenner  v.  Thornton, 
98  111.  156.  "Before  a  decree  will  be 
rendered  in  a  cause  all  parties  materi- 
ally interested  therein  must  be  before 
the  court,  either  in  person,  or  they 
must  have  been  proceeded  against  by 
order  of  publication,  if  absent  defend- 
ants, and  if  as  to  the  absent  defendants 
there  has  been  no  order  of  publication 
executed,  and  they  were  material 
parties,  the  decree  will  be  reversed. 
But  if  there  was  no  objection  made  in 
the  court  below  as  to  the  manner  in 
which  the  order  of  publication  was 
issued  or  executed,  so  as  to  bring  the 
matter  before  the  jnferior   court   and 
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not  be  made  until  process  has  been  duly  served  on  all  codefend- 


have  the  question  as  to  the  sufficiency 
of  the  order  of  publication  passed 
upon  by  that  court,  and  the  decree  re- 
cites that  the  order  of  publication  as 
to  the  absent  defendants  was  *duly 
executed,'  the  objection  that  it  was 
not  duly  executed  will  not  be  enter- 
tained by  the  appellate  court."  Scott 
V.  Ludington,  14  W.  Va.  387,  distin- 
guishing Steele  v.  Harkness,  9  W. 
Va.  13. 

Misrecital  in  Record. — Where  the 
record  shows  proper  service,  a  misre- 
cital thereof  in  the  order  fro  confesso, 
no  recital  being  necessary,  may  be  re- 
jected as  surplusage.  Ireland  v.  Wool- 
man,  15  Mich.  253. 

On  Collateral  Attack. — In  Robert- 
son V.  Winchester,  85  Tenn.  171,  where 
a  decree  fro  confesso  was  sustained 
against  collateral  attack  notwithstand- 
ing irregularities,  the  court  said:  "If 
the  judgment  pro  confesso  does  not 
show  all  these  facts  of  publication  it 
will  still  be  sufficient  evidence  of  pub- 
lication if  it  recite  that  publication  was 
made  according  to  law,  Claybrook  v. 
Wade,  yColdw.  (TQnn.)S56;  Gilliland 
V.  CulKim,  6  Lea  (Tenn.)  532;  or  that 
publication  was  duly  made  or  regularly 
made.  Walker  v.  "Cottrell,  6  Baxt. 
(Tenn.)  261;    Netherland  v.  Johnson, 

5  Lea  (Tenn.)  342;  Martin -r'.  Porter, 
4  Heisk.  (Tenn.)  415.  So  if  the  pub- 
lication is  recited  as  having  been  made, 
it  will  be  presumed  to  have  been  made 
according  to  law.     Kilcrease  r;.  Blythe, 

6  Humph.  (Tenn.)  389.  And  finally, 
if  no  judgment  fro  co7ifesso  appears, 
and  it  is  recited  in  the  final  decree  that 
publication  has  been  made,  this  is  suffi- 
cient. Gilchrist  v.  Cannon,  i  Coldw. 
(Tenn.)  587;  Kyle  r'.  Philips,  6  Baxt. 
(Tenn.)  43.  Or  if  there  is  no  recital 
of  publication  or  of  the  terms  of  any 
judgment  fro  confesso,  and  the  final 
decree  recites  that  the  cause  was  heard 
on  judgment  fro  confesso,  it  will  be 
presumed  that  a  regular  judgment  for 
confessed  was  taken,  that  that  judg- 
ment recited  publication  according  to 
law,  and  that  publication  was  in  fact 
made  according  to  the  presumed  recit- 
als. Kilcrease  v.  Blythe,  6  Humph. 
(Tenn.)  389;  Sparks  v.  White,  7 
Humph.  (Tenn.)  91;  Mitchell  v. 
McKinny,  6  Heisk.  (Tenn.)  87." 

So   where  the  statute  authorized  a 
decree  pro  confesso  against  a  nonresi- 
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dent  failing  to  appear,  after  proof  of 
service  of  the  publication  of  the  order 
for  his  appearance  "to  the  satisfaction 
of  the  chancellor,"  and  the  order  of  the 
chancellor  declared  that  such  publica- 
tion had  been  made,  and  directed  a  de- 
cree, it  was  held  conclusive  upon  the 
question  as  between  such  nonresident 
defendant  and  a  purchaser  under  the 
decree.  McCahill  v.  Equitable  L. 
Assur.  Soc,  26  N.  J.  Eq.  531. 

Defect  in  Copy  of  Subpoena  Served. — 
See  Low  v.  Mills,  61  Mich.  35;  Arden 
f.  Walden,  i  Edw.  Ch.  (N.' Y.)  631 ; 
Creveling  -a.  Moore,  39  Mich.  563^ 
cited  in  infra,  X.  4.  b.  Irregularity,. 
note. 

After  the  Lapse  of  Twenty  Tears,  and 
the  acquisition  of  titles  under  a  decree 
fro  confesso  based  on  service  by  pub- 
lication, the  existence  of  incidental 
facts  will  be  presumed  in  aid  of  the 
jurisdiction  of  the  court,  where  the 
record  shows  nothing  to  the  contrary. 
Clyburn  t'.  Reynolds,  31  S.  Car.  91, 

Waiver  of  Irregularity. — Where  a 
defendant  appears  and  makes  no  ob- 
jection to  the  irregular  manner  in 
which  he  was  made  a  party  to  the 
case,  such  appearance  amounts  to  a 
waiver  of  all  irregularities  in  the  serv- 
ice of  process  and  a  decree  fro  con- 
fesso taken  against  him.  St.  Marys 
Bank  v.  St.  John,  25  Ala.  566,  citing 
Mobile,  etc.,  R.  Co.  -'.  Talman,  15 
Ala.  472;  Davenport  v.  Bartlett,  9 
'Ala.  179. 

After  a  decree  fro  confe.iso  was  en- 
tered the  defendant  appeared  by  its 
solicitor  and  procured  an  order  for  a 
commission  to  take  its  answer,  and 
also  make  an  application  to  set  aside 
the  decree  (not  for  irregularities,  but  in 
order  to  allow  it  to  file  a  plea  puis 
darrein  cofitinuancc),  yhich  was  re- 
fused, and  the  solicitor  also  filed 
cross-interrogatories  on  behalf  of  the 
defendant.  The  defendant  also  as- 
signed for  error  in  the  appellate 
court  the  action  of  the  court  below  in 
refusing  to  set  aside  the  decree,  thus 
indirectly  admitting  its  appearance  in 
that  court.  It  was  held  that  irregu- 
larities in  the  service  of  process  were 
effectually  cured.  St.  Marys  Bank  v. 
St.  John,  25  Ala.  566. 

Informality  in  proof  of  publication 
to  nonresidents  is  cured  by  a  demur- 
rer to  the  bill  filed  in  behalf  of  "the 
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ants  concerned  in  interest  with  him.^ 

Where  there  are  several  defendants,  and  all  are  necessary  par- 
ties, a  decree /r^  confesso  against  one  upon  insufficient  service  of 
process  vyill  be  fatal  to  a  decree  against  the  others  upon  the 
merits.^ 

(3)  Failure  to  Answer — (a)  In  General. — It  is  improper  to  take 
the  bill  as  confessed,  where  there  is  an  answer  on  file  undisposed 
of^  before  the  defendant  has  had  the  time  to  answer  that  is 
allowed  him  by  statute  or  rule  of  court.* 


defendants, "  as  it  must  be  taken  to 
mean  all  the  defendants.  Cole  v. 
Johnson,  53  Miss.  94. 

1.  Alexander  v.  Qiiigley,  2  Duv. 
(Ky.)  399.  See  also  Craig  v.  Sebrell, 
9Gratt.  (Va.)  131;  Hunter  f.  Spots- 
wood,  I  Wash.  (Va.)  145;  Gibson  f. 
White,  3  Munf.  (Va.)  94. 

2.  McCoy  V.  McCoy,  9  W.  Va.  443, 
where  the  decree  was  reversed,  al- 
though the  absent  defendant  was  not  a 
party  to  the  appeal.  Keiflfer  v.  Bar- 
ney, 31  Ala.  192. 

And  where  a  joint  decree  was  ren- 
dered against  a  consenting  defendant 
in  court  and  an  absent  codefendant 
without  proof  of  publication,  and 
both  joined  in  a  writ  of  error,  it  was 
held  that  the  decree,  being  entire,  must 
be  reversed  in  fofo.  Beasley  v.  Doty, 
3  Dana  (Ky.)  32.  See  also  Tompkins 
f.  Wiltberger,  56  111.  385. 

But  a  defendant  who  is  a  necessary 
party  to  the  bill,  and  against  whom  a 
decree  has  been  rendered  upon  the 
merits,  cannot  complain  that  a  decree 
fro  confesso  was  rendered  upon  insuf- 
ficient service,  against  a  codefendant 
who  was  not  a  necessary  party.  Mims 
V.  Mims,  35  Ala.  23. 

3.  Griswold  v.   Brock,   29  111.   App. 

423- 

After   Time    for    Answer    Expired. — 

When  an  answer  is  actually  put  in  be- 
fore an  order  ^ro  confesso  is  made  for 
want  of  an  answer,  it  is  irregular  to 
take  the  bill  as  confessed  without  first 
removing  the  answer  from  the  record, 
although  the  time  for  answering  had 
expired  when  it  was  filed.  Maxwell 
V.  Jarvis,  14  Wis.  ^06;  Hoxie  -'.  Scott, 
Clarke  Ch.  (N.  Y.)  457.  See  also 
Halderman  v.  Halderman,  Hempst. 
(U.  S.)  407. 

"  It  seems  to  be  the  practice,  ap- 
proved by  the  Supreme  Court,  that 
under  a  ^;ule  to  plead  by  a  day  fixed,  if 
it  is  done  after  the  day,  but  before  de- 
fault is  asked,  it  is  sufficient.  'It  is  the 
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general  practice  also  to  consider  such, 
plea,  answer  or  demurrer  in  due  time 
if  filed  before  the  default  is  asked  for,' 
Dunn  V.  Keegin,  4  111.  292.  The 
same  rule  at  law.  Castle  v.  Judson,  17 
111.  381;  Cook  V.  Forest,  18  111.  581. 
The  case  of  Flanders  v.  Whittaker,  13, 
III.  707,  to  the  contrary  is  in  the  minor- 
ity." Lambert  v.  Hyers,  27  111. 
App.  400. 

■4.  Kenton  v.  Carswell,  Sneed  (Ky.) 
119;  Johnson  v.  Johnson,  23  Fla.  413; 
Fellows  V.  Hall,  3  McLean  (U.  S.)  281, 
487;  Pitfield  V.  Gazzam,  2  Ala.  325. 
See    infra,  X.  4.  b.  Irren-ularity. 

Whether  the  title  of  a  purchaser 
under  a  decree  reversed  for  that  irregu- 
larity is  affected,  by  the  reversal, 
qncBre.  Pitfield  t'.  Gazzam,  2  Ala.  325. 

Premature  Order  Pro  Confesso. — The 
defendant  has  the  whole  of  the  last  day 
specified  in  an  order  to  answer,  in 
which  to  file  his  answer,  and  it  was 
held  irregular  for  the  plaintiff's  solic- 
itor to  enter  an  order  to  take  the  bill  as 
confessed  upon  an  affidavit  made  on 
the  last  day,  even  though  the  affidavit 
was  made  at  or  after  nine  o'clock  in 
the  evening.  Hoxie  v.  Scott,  Clarke 
Ch.  (N.  Y.)  457. 

It  would  seem,  however,  that  if  an 
answer  is  not  filed  within  the  particular 
time,  and  no  attempt  is  afterward 
made  to  file  it,  the  mere  fact  that  an 
order  taking  the  bill  as  confessed  was 
premature  will  not  require  the  reversal 
of  a  final  decree  otherwise  correct 
which  was  subsequently  rendered  at 
the  proper  time.  See  Allev  v.  Qiiin- 
ter,  MacArth.  &  M.  (D.  C.)'39o;  Bed- 
ford -'.  Duly,  I  A.  K.  Marsh.  (Ky.)  220. 

The  plaintiff  is  entitled  to  a  decree 
at  the  earliest  moment  of  the  day  fol- 
lowing the  day  on  which  the  time  to 
answer  expires.  Hence,  a  decree  pro 
confesso,  signed  after  the  time  for  an- 
swering had  expired,  was  held  to  be 
regular,  though  an  order  for  further 
time  to  answer  was  signed  and  filed  on 
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.  In  some  jurisdictions  the  practice  requires  that  the  defendant 
be  ruled  to  answer  within  a  certain  time,  and  the  bill  is  taken  as 
confessed  after  the  expiration  of  the  time  limited  if  no  answer  is 
filed.i 

It  seems  that  under  a  general  rule  to  answer  by  a  certain  day, 
a  plea,  answer,  or  demurrer  may  be  filed  at  any  time  before  a 
default  is  taken,^     Filing  an  answer  without  consent  or  leave  of 


the  same  day  with  the  signing  of  the 
decree,  there  being  no  proof  that 
the  decree  was  signed  after  the  order 
was  obtained  for  time  to  answer.  Em- 
ery V.  Downing,  13  N.  J.  Eq.  59. 

Construction  of  Statute. — In  Marsh  v. 
Grist,  Phil.  Eq.  (N.  Car.)  350,  it  was 
held  that  a  statute  allowing  executors 
and  administrators  nine  months  to 
plead,  applied  only  to  proceedings  at 
law,  and  that  such  statutes  were  never 
considered  as  applying  to  courts  of 
equity    unless  specially  mentioned. 

Order  Extending  Time. — Where  a  de- 
fendant obtained  an  order  extending 
the  time  to  answer,  and  filed  his  answer 
within  the  time  limited,  but  the  plain- 
tiff's solicitor,  without  notice  or  knowl- 
edge of  such  order,  entered  an  order 
fro  confesso  after  the  original  time  for 
answering  had  expired,  it  was  held 
that  a  final  decree  fro  confesso  was 
regular,  and  a  sheriff's  sale  under  it 
would  not  be  set  aside.  Wrigley  v. 
Jolley,  36  N.  J.  Eq.  168. 

In  Tennessee,  the  plaintiff  is  entitled 
by  positive  law,  Code,  §  4369,  to  take 
the  bill  for  confessed  if  the  defendant 
fails  to  defend  within  the  time  pre- 
scribed by  law,  namely,  within  the  first 
three  days  of  the  term ;  and  the  chan- 
cellor has  no  power  to  deprive  him  of 
this  legal  right  by  exf^ending  the  time 
within  which  to  answer,  except  upon 
good  caus.e  shown  by  affidavit.  Anony- 
mous, I  Tenn.  Ch.  2. 

1.  See  Allen  v.  Coffman,  i  Bibb 
(Ky.)  469. 

In  Dougherty  r>.  Jones,  11  Ga.  431, 
where  the  defendant  showed  that,  by 
reason  of  sickness,  he  had  been  unable 
to  file  his  answer,  the  court  refused  to 
allow  the  plaintiff  to  take  bill  as  con- 
fessed at  the  second  term  of  the  court 
after  the  bill  was  filed.  The  appellate 
court  declined  to  interfere  with  this 
exercise  of  discretion,  partly  on  the 
ground  that  the  defendant  had  not 
been  ruled  to  answer  the  bill  at  the 
next  term. 

In  Illinois  there  is  no  law  or  rule  of 
practice  which  requires  the  court  to 


rule  a  defendant  to  answer  instanter 
before  taking  the  bill  as  confessed  after 
he  has  failed  to  interpose  his  defense 
within  the  time  required  by  law. 
Grob  V.  Cushman,  45  111.  iig. 

Philadelphia  Common  Pleas. — In  the 
Court  of  Common  Pleas,  of  Phila- 
delphia, the  rule  requires  that  a  de- 
fendant who  has  appeared  shall  be 
ruled  to  answer  within  thirty  days 
after  service  of  notice  of  the  rule,  and 
in  order  to  sustain  an  order  pro  con- 
fesso for  want  of  an  answer  it  should 
appear  of  record  that  the  defendant 
had  the  requisite  notice  to  answer. 
Sterling  v.  Ashton,  12  Phila.  (Pa.) 
227. 

In  the  New  York  Chancery,  a  defendant 
who  had  appeared  was  entitled  to  be 
served  with  a  rule  to  put  in  an  answer 
within  such  a  time  as  the  chancellor 
might  direct,  before  the  bill  could  be 
taken  fro  confesso.  Livingston  v. 
Woolsey,  4  Johns.  Ch.  (N.  Y.)  365. 

In  the  Federal  Courts  it  was  formerly 
the  practice  to  rule  the  defendant  to 
answer.  The  order  was  served  on  the 
defendant,  and  if,  within  the  time  spec- 
ified in  the  rule,  no  answer  was  filed, 
the  bill  was  taken  fro  confesso.  Pen- 
dleton V.  Evans,  4  Wash."(U.  S.)  336; 
Halderman  v.  Halderman,  Hempst. 
(U.  S.)  407. 

Eqviity  Rule  18  now  provides  for  en- 
tering an  order,  as  of  course,  that  the 
bill  be  taken  pro  confesso  where  the 
defendant  fails  to  plead,  demur,  or  an- 
swer within  the  time  prescribed  by  the 
rule.  See  Schofield  v.  Horse  Springs 
Cattle  Co.,  65  Fed.  Rep.  433. 

Entry  of  Order. — In  Person  v.  Mer- 
rick, 5  Wis.  231,  an  order  to  plead, 
answer  or  demur,  entered  in  the  usual 
rule-book,  but  signed  by  the  plaintiff's 
solicitor  alone,  was  held  to  be  a  sub- 
stantial compliance  with  the  statute 
and  the  rules  of  chancery  practice. 

2.  Dunn  v.  Keegin,  4  111.  292 ;  Lam- 
bert V.  Hyers,  27  111.  App.  400. 

Although  a  plea,  answer  or  demur- 
rer may  be  filed  under  a  general  rule 
to   answer  by  a  certain  day  in  term, 
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court  does  not  affect  a  previous  order  taking  the  bill  as  confessed,* 
(h)  After  Amendment  of  Bill — Bight  to  Answer  after  Amendment. — After 
an  amendment  of  a  bill,  however  trivial  and  unimportant,  the  de- 
fendant, if  he  has  already  answered,  may  answer  anew ;  and  if  the 
amendment  is  material,  he  may  plead,  answer  or  demur  to  the 
same  as  if  it  were  an  original  bill.^  And  whenever  the  plaintiff 
is  permitted  to  amend  his  bill,  if  the  answer  has  not  been  put  in 
or  a  further  answer  is  necessary,  the  defendant  has  the  same  time 
to  answer  after  such  amendment  as  he  originally  had.^ 

Duty  to  Answer. — When  the  plaintiff  amends  his  bill  after  answer, 
if  a  further  answer  is  not  waived,*  the  defendant  must  answer  the 


yet  it  has  been  doubted  whether  such 
ought  to  be  the  construction  of  an 
order,  or  agreement  on  the  record, 
giving  time  to  file  an  answer  by  a  cer- 
tain day  in  vacation.  Dunn  v.  Kee- 
gin,  4  111.  292,  holding,  however,  that 
it  is  a  matter  addressed  to  the  sound 
discretion  of  the  court. 

Pro  Confesso  before  Time  Expired. — 
An  order  to  take  a  bill  pro  cojifesso, 
unless  the  defendant  answers  it  by  a 
given  day,  cannot  be  anticipated,  and 
a  decree  fro  confesso  passed  before 
that  day.  Fitzhugh  v.  McPherson,  9 
Gill  &  J.  (Md.)  51. 

1.  Piatt  V.  Griffith,  27  N.  J.  Eq.  207; 
Carter  v.  Torrance,  11  Ga.  654. 

2.  See  article  Amendments,  vol.  i, 
p.  490. 

Withdrawal  of  Irreg\ilar  Amendment. 
— But  where  the  plaintiff  withdrew  an 
amended  bill  which  he  had  filed  so 
irregularly  that  he  could  not  have 
claimed  any  benefit  under  it,  his  right 
to  take  the  original  bill  as  confessed 
for  want  of  an  answer  was  not  post- 
poned or  affected  by  the  amendment. 
Sheffield  Furnace  Co.  v.  Witherow, 
149  U.  S.  574. 

Amendment  after  Order  Pro  Confesso. 
— As  to  the  right  of  the  defendant  to 
answer  where  the  bill  is  amended  after 
it  has  been  taken  as  confessed,  see 
infra,  X.  3.  By  Implication, 

3.  I  Barbour  Ch.  Pr.,  p.  222. 

He  is  at  least  entitled  to  a  reason- 
able time.  Davis  v.  Davis,  62  Miss. 
818,  holding  that  one  hour  and  three 
quarters  is  not  a  reasonable  time. 

In  the  Federal  Courts  "it  is  usual 
for  the  parties  by  agreement,  or  for  the 
court  by  special  rule,  to  fix  the  time 
within  which  an  amended  bill  may  be 
answered.  In  the  absence  of  such 
agreement  or  special  rule,  the  defend- 
ant has  the  same  time  to  answer  that 
heoriginally  had.  "     Nelson  v.  Eaton, 


66  Fed.  Rep.  376,  where  a  final  decree 
pro  confesso  was  reversed  on  appeal 
for  denying  the  defendant  leave  to 
answer  after  an  amendment  of  a  fatal 
defect  in  the  bill. 

In  Kansas,  the  code  gives  the  defend- 
ant ten  days  from  the  filing  of  aa 
amended  petition  to  answer  the  same, 
but,  unless  notice  of  the  filing  of  the 
amended  petition  is  given  to  or  waived 
by  the  defendant,  there  is  no  default 
on  his  part  in  failing  to  answer  it. 
Haight  -\  Schuck,  6  Kan.  192. 

New  Process  on  Amendment. — "By 
the  English  chancery  practice,  if  the 
amendment  of  the  bill  be  before  an- 
swer, no  additional  subpoena  need  be 
served  upon  the  defendant.  But  he  is 
entitled  to  the  full  time  for  answering, 
from  the  time  when  he  is  served  witii 
notice  of  the  amendment."  Mezeix  v^ 
McGraw,  44  Miss.  100. 

In  Bondt'.  Howell,  11  Paige  (N.  Y.> 
233,  it  was  held  that  where  the  plain- 
tiff amends  his  bill  after  the  personal 
service  of  a  subpoena  upon  the  defend- 
ant, who.  neglects  to  appear  in  the  suit, 
the  service  of  a  new  subpoena  is  noi; 
necessary  to  authorize  the  entry  of  an 
order  to  take  the  amended  bill  as  con- 
fessed for  want  of  an  answer. 

In  Harris  v.  Deitrich,  29  Mich.  366, 
a  final  decree  fro  confesso  was  opened 
because  of  the  irregularity  in  taking  an 
amended  bill  as  confessed  on  the  same 
day  that  it  was  filed  and  without  serv- 
ing new  process.  See  also  Axtell  v, 
Pulsifer,  155  111.  141,  and  generally, 
article  Amendments,  vol.  i,  p.  494. 

4.  It  the  plaintiff  amend  his  bill  and 
waive  further  answer,  it  is  still  the 
right  of  the  defendant  to  put  in  an 
answer,  but,  failing  to  do  so  within  the 
time  prescribed,  his  former  answer 
may  stand  as  an  answer  to  the  amended 
bill.     Tedder  v.  Stiles,  16  Ga.  i. 

See   also    Trust,   etc.,    Ins.    Co.    v.. 
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bill  as  amended,!  or  the  plaintiff  will  be  entitled  to  an  order  tak- 
ing the  whole  bill,  as  amended,  confessed.* 

(c)  Insufficient  Answer.  —  Averments  in  the  bill  that  are  neither 
admitted  nor  denied  by  the  answer  must  be  substantiated  by  proof. 
No  advantage  can  be  taken  of  the  omission  on  the  part  of  the 
defendant  to  answer  fully,  unless  exceptions  are  filed.^ 


Jenkins,  8  Paige  (N.  Y.)  589,  holding 
that  where  an  amendment  of  the  bill  is 
made  after  answer  under  a  special 
order  of  the  court,  if  the  plaintiff  in- 
tends to  waive  the  necessity  of  a  further 
answer  to  the  amendment,  the  order 
itself  should  contain  a  recital  of  such 
waiver,  according  to  the  English  prac- 
tice in  such  cases.  And  the  order,  in 
that  case,  should  direct  that  the  defen- 
dant answer  the  amended  bill  within 
forty  days  after  service  pf  the  amend- 
ments and  of  the  order,  or  that  his 
former  answer  stand  as  his  answer  to 
such  amended  bill. 

1.  Imnaaterial  Amendment.  —  Where 
an  amendment  adds  nothing  to  the 
bill  which  requires  an  answer,  it  is 
error  to  take  the  amendment  as  con- 
fessed for  failure  to  answer  it,  but  the 
error  is  not  prejudicial  to  the  defend- 
ant if  the  court  refuses  to  allow  the 
original  bill  which  has  been  answered 
to  be  taken  as  confessed.  Black  v. 
Lusk,  69  111.  70. 

Amendment  Affecting  Only  Codefend- 
ants. — One  of  several  defendants,  who 
has  answered  the  original  bill,  need 
not  answer  an  amended  bill,  where 
the  points  of  amendment  do  not  affect 
his  interest  in  any  way.  Fitzhugh  v. 
McPherson,  9  Gill  &  J.  (Md.)  51. 

Amendment  after  Dismissal.  —  The 
court  has  no  authority  to  allow  an 
amendment  of  the  bill  after  a  dismissal 
of  the  suit,  and  all  proceedings  sub- 
sequent to  and  upon  such  amendment 
are  a  nullity.  Elston  v.  Drake,  5 
Blackf.  (Ind.)  540. 

2.  Dillon  V.  Davis,  3  Tenn.  Ch.  386; 
Trust,  etc.,  Ins.  Co.  v.  Jenkins,  8 
Paige  (N.  Y.)  589;  Tedder  v.  Stiles, 
16  Ga.  I,  where  the  court  prefaced  its 
conclusion  by  the  following  statement : 
*'Had  we  consulted  our  own  opinion 
in  relation  to  this  practice,  our  judg- 
ment probably  would  have  been  that 
the  interlocutory  decree  of  pro  con- 
fesso  should  have  been  taken  as  to  the 
amendment  only.  The  answer  to  an 
amended  bill  must  be  coextensive 
with  the  bill  as  amended.  If  then,  the 
defendant  has  fully  answered  the  origi- 


nal bill,  but  fails  only  to  answer  the 
amended  bill,  to  take  the  amendment 
as  confessed,  it  would  seem  to  sub- 
serve every  purpose  and  save  much 
cost  and  trouble  to  the  parties.  But 
upon  examination  we  find  the  practice 
in  England  to  be  well  settled  to  the 
contrary.  Soon  after  the  practice  was 
first  adopted  of  taking  the  bills  as  con- 
fessed, without  requiring  proof  there- 
of. Lord  King  overruled  Sir  Joseph 
Jekyl,  the  Master  of  the  Rolls,  in  al- 
lowing the  whole  bill  to  be  taken  as 
confessed,  for  want  of  a  further  answer. 
Hawkins  v.  Crook,  2  P.  Wms.  559- 
But  he,  in  effect,  in  a  few  months  after- 
wards, overruled  his  own  decision,  in 
Abergavenny  v.  Abergavenny,  2  Eq. 
Ca.  Abr.  179,  4  Vin.  Abr.  446.  In  the 
case  of  Davis  v.  Davis,  2  Atk.  23,  Lord 
Hardwicke  refused  to  be  bound  by  the 
decision  of  Lord  King  in  Hawkins  v. 
Crook  (2  P.  Wms.  559).  This  was  in 
1739.  In  1772,  in  Bacon  v.  Griffith,  4 
Ves.  Jr.  619,  note.  Lord  Apsley,  where 
the  Master  of  the  Rolls  allowed  the 
amendments  to  the  bill  alone  to  be 
taken  as  confessed,  his  lordship  re- 
versed the  order  upon  appeal,  holding 
that  the  bill  as  amended  was  but  one 
record,  and  that,  the  amendments  not 
being  answered,  the  bill  was  not 
answered.  A  similar  decision  was 
made  by  Lord  Alvanley,  in  the  case  of 
Jopling  V.  Stuart,  4  Ves.  Jr.  619,  in 
1799.  And  this  continues  to  be  the 
practice  in  Great  Britain,  down  to  the 
present  day,  as  appears  from  some 
recent  cases." 

Premature  Order  Pro  Confesso. — When 
a  bill  is  amended  after  appearance  it 
cannot  be  taken  fro  confesso  upon  an 
order  to  answer  entered  prior  to  the 
amendment.  Jackson  v.  Edwards,  2 
Edw.  Ch.  (N.  Y.)  582. 

3.  DeWolf -'.  Long,  7  111.  679;  Atty.- 
Gen.  V.  Carver,  12  Ired.  (N.  Car.)  231, 
where  the  court  said :  "  A  bill  must  be 
taken  pro  confesso  throughout,  or  not 
at  all;"  Peggz'.  Davis,  2  Blackf .  (Ind.) 
281 ;  Beach  v.  Mosgrove,  16  Fed.  Rep. 

305- 

A  decree  upon  a  bill  taken  as  con- 
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If  the  exceptions  are  sustained,  and  the  defendant  refuses  to 
put  in  a  further  and  sufficient  answer,  the  entire  bill  may  be  taken 
as  confessed,  and  a  decree  made  accordingly,*  or  the  part  ex- 
cepted to  may  alone  be  taken  as  confessed.^     But  if  the  plaintiff, 


fessed  when  an  answer  was  actually  on 
file  will  be  reversed,  although  the  an- 
swer should  appear  to  be  insufficient. 
Maxwell  v.  Jarvis,  14  Wis.  506. 

"The  court  will  not  examine  whether 
an  answer  is  sufficient  or  not,  except 
after  a  reference  for  insufficiency. 
Davis  z'.  Davis,  2  Atk.  24.  "  Smith  v. 
St.  Louis  Mvit.  L.  Ins.  Co.,  2  Tenn. 
Ch.  599. 

• '  In  Kentucky  a  different  doctrine  pre- 
vails. The  well  settled  rule  in  that 
state  is,  if  a  defendant  omit  to  answer 
and  deny  any  matter  charged  in  the 
bill,  of  which  he  must  have  personal 
knowledge,  they  will  consider  that  fact 
as  admitted  on  the  hearing;  other- 
wise, however,  if  it  does  not  appear 
from  the  nature  of  the  case  that  the 
defendant  must  have  personal  knowl- 
edge on  the  subject.  [See  McClain  t'. 
Waters,  9  Dana  (Ky.)  56.]  We  have 
no  doubt  that  in  establishing  this  rule 
the  courts  of  that  state  have  been  gov- 
erned by  some  local  statute,  for  they 
could  have  found  no  such  rule  in  the 
practice  of  the  English  courts,  that  we 
have  been  able  to  discover,"  DeWolf 
V.  Long,  7  111.  679. 

It  is  a  waiver  of  exceptions  to  an 
answer  if  the  plaintiff  takes  the  bill 
as  confessed  upon  those  points  not  re- 
sponded to.  Griffith  V.  Depew,  3  A. 
K.  Marsh.  (Ky.)  177. 

In  Virginia  the  rule  is  stated  to  be  as 
follows:  "Where  the  answer  is  not 
responsive  to  a  material  allegation  of 
the  bill,  the  plaintiff  may  except  to  it 
as  insufficient,  or  may  move  to  have 
that  part  of  the  bill  taken  for  con- 
fessed ;  but  if  he  does  neither  he  shall 
not  on  the  trial  avail  himself  of  any 
implied  admission  by  the  defendant, 
for  where  the  defendant  does  not  an- 
swer at  all  the  plaintiff  cannot  take  his 
bill  for  confessed  without  an  order  of 
the  court  to  that  effect,  and  having  it 
served  upon  the  defendant ;  and  this  is 
the  only  evidence  of  his  admission. 
Of  course,  if  this  mode  of  proceeding 
as  to  the  confession  of  the  whole  bill 
be  correct,  it  must  be  equally  correct 
as  to  the  confession  of  any  part." 
Clinch  River  Mineral  Co.  v.  Harrison 
(Va.  1895),  21  S.  E.  Rep.  660;  Dan- 
gerfield  v.    Claiborne,   2    Hen.   &  M. 


(Va.)  17;    Coleman  v.  Lyne,  4  Rand. 
(Va.)  454. 

In  New  Jersey,  the  statute  gives  to  the 
defendant  thirty  days  after  his  answer 
is  adjudged  insufficient,  to  file  a  second 
or  further  answer,  and  it  is  irregular  to 
take  the  bill  as  confessed  before  the 
expiration  of  that  period.  O'Brien  v. 
Hulfish,  22  N.  J.  Eq.  471.  See  also 
Vanderveer  v.  Holcomb,  22  N.  J.  Eq. 

555- 

1.  DeWolf  V.  Long,  7  111.  679; 
Lanum  v.  Steel,  10  Humph.  (Tenn.) 
280;  Coleman  v.  Lyne,  4  Rand.  (Va.) 
454.  See  also  the  cases  cited  in  Smith 
V.  St.  Louis  Mut.  L.  Ins.  Co.,  2  Tenn. 
Ch.  599,  quoted  in  the  following  note. 

Where  exceptions  to  an  answer  are 
allowed,  and  the  remainder  of  the  an- 
swer presents  no  material  issue,  and 
the  defendant  makes  no  further  an- 
swer, it  is  proper  to  decree  that  the 
petition  of  the  complainant  be  taken 
as  confessed,  for  want  of  an  answer. 
Work  V.  Hall,  79  111.  196. 

"  If  the  answer  to  an  amended  bill  is 
not  sufficient,  the  complainant  may 
take  both  the  original  and  amended 
bills  for  confessed."  Dillon   v.  Davis, 

3  Tenn.    Ch.    386,    citing  Turner    v. 
Turner,  i  Dick.  313;  Jopling  v.  Stuart, 

4  Ves.  Jr.  619. 

Answer  Found  Sufficient  on  Appeal. — 
The  plaintiff,  by  taking  a  bill  pro  con- 
fesso  after  exceptions  to  an  answer 
have  been  sustained  and  defendant 
has  declined  to  answer  further,  is 
deemed  to  admit  the  statements  of  the 
answer  to  be  true  and  to  deny  the  suf- 
ficiency of  the  facts  stated  to  make  out 
a  defense ;  and  if,  on  appeal,  the  an- 
swer is  found  sufficient,  the  final  de- 
cree will  be  reversed.  Cummings  v. 
Corey,  58  Mich.  494. 

2.  Hale  v.  Continental  L.  Ins.  Co., 
20  Fed.  Rep.  344;  Pegg  v.  Davis,  2 
Blackf .  (Ind.)  281 ;  Smith  v.  St.  Louis 
Mut.  L.  Ins.  Co.,  2  Tenn.  Ch.  599, 
where  the  court  said  :  "  Notwithstand- 
ing the  opinion  of  Lord  Bathurst  ex- 
pressed in  Bacon  v.  Griffith,  2  Dick. 
473,  that  after  exceptions  sustained 
and  failure  to  answer,  the  application 
should  be  to  take  the  whole  bill  for 
confessed,  I  can  see  no  reason  why  the 
complainant   may   not   elect   in    such 
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instead  of  taking  the  bill  as  confessed,  either  in  toto  or  pro  tanto 
brings  the  case  to  a  hearing  on  the  merits,  he  must  establish  the 
allegations  of  the  bill  by  proof.^ 

Irregular  Answer.— But  answers  that  are  irregular  in  form  or  frame 
may,  on  motion,  be  stricken  from  the  files,*  and  when  so  suppressed 
the  plaintiff  may  take  the  bill  for  confessed  as  if  no  answer  were 
filed.* 

(d)  Upon  Demurrer  Overruled. — The  correct  practice  on  overruling  a 
demurrer  is  to  enter  an  order  that  the  defendant  answer  the  bill, 
and  if  he  neglects  to  do  so  within  the  time  specified  in  the  order 
the  plaintiff  may  have  the  bill  taken  as  confessed  * 


case  whether  he  will  insist  upon  a  pro 
confesso  as  to  the  whole  bill  or  only  to 
the  part  excepted  to.  An  insufficient 
answer  being  legally  no  answer,  the 
complainant  is  entitled  as  a  right  to  a 
pro  confesso  of  the  whole  bill  if  he 
chooses.  Turner  v.  Turner,  i  Dick. 
313;  Atty.-Gen.  v.  Young,  3  Ves.  Jr. 
209;  Jopling  V.  Stuart,  4  Ves.  Jr.  619; 
Trust,  etc.,  Ins.  Co.  v.  Jenkins,  8 
Paige  (N.  Y.)  589;  Lea  r.  Vanbibber, 
6  Humph.  (Tenn.)  18.  But  it  has  also 
been  held  that  he  may  limit  his  pro 
confesso  to  the  part  to  which  the  ex- 
ceptions have  been  sustained.  Aber- 
gavenny v.  Abergavenny,  2  Eq.  Ca. 
Abr.  178;  Weaver  v.  Livingston, 
Hopk.  (N.  Y.)  595."  See  also,  to  the 
point  that  part  of  a  bill  may  be  taken 
as  confessed,  Suydam  v.  Beals,  4  Mc- 
Lean (U.  S.)  15  ;  Thompson  v.  Strode, 
2  Hen.  &  M.  (Va.)  19. 

1.  Pegg  V.  Davis,  2  Blackf.  (Ind.) 
281. 

Where  exceptions  were  sustained  to 
portions  of  an  answer  to  a  bill,  and  a 
hearing  had  on  the  bill  and  such  por- 
tions of  the  answer  as  remained,  there 
being  no  default  taken,  and  no  proof 
heard,  and  the  concluding  part  of  the 
answer  contained  a  general  traverse 
of  the  allegations  of  the  bill,  and  a 
decree  was  rendered  in  favor  of  the 
plaintiff,  it  was  held  that  the  court 
erred  in  rendering  the  decree  without 
proof  of  the  material  allegations  of 
the  bill.     Munson  v.  Miller,  66  111.  380. 

2.  See  article  Answers  in  Equity 
Pleading,  vol.  i,  p.  892. 

3.  Vanderveer  v.  Holcomb,  22  N.  J. 
Eq.  555,  where  the  separate  answer  of 
a  husband  was  suppressed. 

Where  an  answer  was  put  in  with- 
out the  defendant's  signature,  it  was 
ordered  to  be  taken  off  the  files  for  ir- 
regularity ;  and  as  there  was  no  sug- 
gestion that  there  was  any  defense  to 


the  suit,  the  answer  having  evidently 
been  put  in  for  mere  delay,  it  was 
made  a  part  of  the  order  that  the  com- 
plainant's bill  be  taken  as  confessed 
for  want  of  an  answer.  Denison  v.. 
Bassford,  7  Paige  (N.  Y.)  370. 

4.  Miller  v.  Davidson,  8  111.  518; 
Savage  v.  Berry,  3  111.  545,  holding 
that  the  want  of  a  formal  order  on  the 
record  that  the  bill  be  taken  pro  con- 
fesso is  not  prejudicial  to  the  defend- 
ant and  does  not  render  the  final  de- 
cree against  him  erroneous;  Gage  v. 
Smith,  79  111.  219;  Manchester  v.  Mc- 
Kee,  9III.511 ;  Creasey  v.  St.  George's 
Soc,  34  Mich.  51,  holding  that  a  de- 
cree entered  immediately  upon  the 
overruling  of  a  demurrer  is  premature 
and  irregular;  Farmers'  Bank  v.  Gil- 
pin, I  Harr.  (Del.)  561 ;  Gates  v. 
Cragg,  II  W.  Va.  300;  Steenrod  v. 
Wheeling,  etc.,  R.  Co.,  25  W.  Va.  133 ; 
Hays  V.  Heatherley,  36  W.  Va.  613; 
Handy  v.  Cobb,  44  Miss.  699;  De 
Cottes  7'.  Jeffers,  7  Fla.  284. 

Dismissal  of  Bill  on  Hearing. — But 
where  there  are  several  defendants, 
some  of  whom  answer  and  the  de- 
murrer of  one  of  them  is  overruled 
with  an  order  to  answer,  and  the  bill 
is  taken  pro  confesso  against  him,  the 
chancellor  may  on  the  hearing  dismiss 
the  bill  as  to  all  parties  if  it  appears 
to  be  without  equity.  Farmers'  Bank 
V.  Gilpin,  I  Harr.  (Del.)  561. 

In  the  Federal  Courts,  Equity  Rule 
34  provides  that  "  upon  the  overruling 
of  any  plea  or  demurrer  the  defendant 
shall  be  assigned  to  answer  the  bill,  or 
so  much  thereof  as  is  covered  by  the 
plea  or  demurrer,  the  next  succeeding 
rule-day,  or  at  such  other  period  as, 
consistently  with  justice  and  the  rights 
of  the  defendant,  the  same  can,  in  the 
judgment  of  the  court,  be  reasonably 
done ;  in  default  whereof,  the  bill  shall 
be  taken  against  him  pro  confesso,  and 
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4.  Against  Persons  under  Disability. — A  bill  cannot  be  taken  as 
confessed  against  an  infant, ^  nor  probably  against  other  persons 
under  a  disability  without  at  least  appointing  a  guardian  ad  litem?' 

5.  Orders  Pro  Confesso. — In  the  English  Chancery  a  preliminary 
order  taking  the  bill  as  confessed  was  necessary  before  a  final  de- 
cree pro  confesso  could  be  rendered.^  And  in  several  of  the 
United  States  such  an  order  is  regarded  as  an  indispensable  pre- 
requisite to  further  proceedings  on  the  bill,*  while  in  other  juris- 


the  matter  thereof  proceeded  in  and 
decreed  accordingly." 

In  Iowa,  under  the  Code,  §  2654,  which 
provides  that  "upon  a  decision  of  a 
demurrer,  if  the  unsviccessful  party 
fail  to  answer  or  plead  over,  the  same 
consequences  shall  ensvxe  as  though  a 
verdict  had  passed  against  the  jilain- 
tiflf  or  the  defendant  had  made  de- 
fault;" the  court,  upon  overruling  a 
demurrer,  may  grant  a  decree  upon 
the  pleadings  without  proof  when  the 
defendant  fails  to  answer  or  plead. 
Minear  v.  Hogg  (Iowa,  1895),  63  N. 
W.  Rep.  444. 

In  Illinois,  although  the  correct  prac- 
tice is  declared  to  be  as  stated  in  the 
text,  it  is  nevertheless  held  that  the 
matter  rests  so  much  in  the  discretion 
of  the  chancellor  that  if,  upon  over- 
ruling a  demurrer,  he  renders  a  de- 
cree at  once  upon  the  bill  taken  as 
confessed  and  without  ruling  the  de- 
fendant to  answer,  the  decree  will  not 
be  reversed  upon  that  ground.  Roach 
■o.  Chapin,  27  111.  194;  Miller-'.  David- 
son, 8  111.  518;  Wangelin  v.  Goe,  :;o 
111.  459. 

In  OMo,  the  statute  formerly  provided 
that  upon  overruling  a  demtxrrer  the 
court  might  thereupon  either  take  the 
bill  as  confessed  and  enter  a  final  de- 
cree, or  it  might,  on  affidavit  of  mer- 
its, permit  an  answer  to  be  filed  and 
have  the  case  brought  to  a  hearing. 
Baldwin  v.  Creed,  Wright  (Ohio)  729. 

1.  See  article  Infants. 

2.  See  O'Hara  v.  MacConnell,  93 
U.S.  151;  Foster  Fed.  Pr.  (2d  ed.), 
§  103. 

3.  Daniell  Ch.  Pr.  (2d  Am.  ed.),  c.  x. 
Proceeding  to  a  final  decree  without 

a  previous  interlocutory  order  f7'0 
confesso  "  is  an  error  upon  the  author- 
ity of  the  courts  of  Great  Britain." 
Groce  v.  Field,  13  Ga.  29. 

4.  Turnage  v.  Fisk,  22  Ark.  286; 
Evans  t'.  State,  i  Mo.  492;  State  v. 
Evans,  i  Mo.  698;  St.  Clair  v.  Smith, 
3  Ohio  355;  Legrand  f.  Francisco,  3 
Munf.  (Va.)  83;  Clinch  River  Mineral 


Co.  V.  Harrison  (Va.  1895),  3i  S.  E.  ' 
Rep.  660.  See  also  Rushing  v. 
Thompson,  20  Fla.  583;  Real  Estate 
Bank  v.  Bozeman,  15  Ark.  316;  Brax- 
ton V.  Lee,  4  Hen.  &  M.  (Va.) 
376. 

That  it  is  the  ordinary  practice  to 
enter  an  order  fro  confesso,  see  also 
St.  Mary's  Bank  v.  St.  John,  25  Ala. 
566;  Garrett  v.  Ricl^etts,  9  Ala.  529; 
Davenport  v.  Bartlett,  9  Ala.  179; 
Alley  V.  Quinter,  MacArth.  &  M.  (D. 
C.)  390;  Betton  t-.  Williams,  4  Fla.  11; 
Fitzhugh  V.  McPherson,  9  Gill  &  J. 
(Md.)  51;  Long  t'.  Long,  g  Md.  348; 
Ireland  v.  Woolman,  15  Mich.  253; 
Stephenson  v.  Parkins,  2  Edw.  Ch. 
(N.  Y.)  218;  Shamokin  Valley,  etc., 
R.  Co.  V.  Malone,  85  Pa.  St.  29;  Har- 
alson V.  McGavock,  10  Lea  (Tenn.) 
719;  Maxwell  v.  Jarvis,  14  Wis.  506; 
Pendleton  v.  Evans,  4  Wash.  (U.  S.) 
391;  Thomson  v.  Wooster,  114  U. 
S.  104. 

In  Georgia,  it  was  formerly  held  to 
be  reversible  error  to  decree  against  a 
defendant  who  had  not  appeared  and 
answered,  withovit  an  order  to  take  the 
hill  pro  confesso.  Groce  •?'.  Field,  13  Ga. 
24;  Tedder  v.  Stiles,  16  Ga.  i ;  Bennett 
V.  Brown,  56  Ga.  216.  The  practice 
now,  however,  under  the  Code,  §  3208, 
does  not  require  that  any  order  shall 
be  taken  or  granted,  but  the  court 
decrees  upon  proper  afiidavit  filed  by 
the  plaintiff  or  his  solicitor  in  the  ab- 
sence of  the  plaintilT.  Miller  v.  Wilk- 
ins,  79  Ga.  675.  See  Coston  v.  Dud- 
ley, 65  Ga.  252. 

Bill  of  Review  for  Error  Apparent. — 
Montgomery  v.  Olwell,  i  Tenn.  Ch. 
173,  seems  to  hold  that  a  final  decree 
fro  confesso  without  a  previous  order 
taking  the  bill  as  confessed  would  be 
reversed  on  error,  but  not  upon  a  bill 
of  review.  See  also  Linder  v.  Lewis, 
I  Fed.  Rep.  378;  Guerryt'.  Perryman. 
12  Ga.  14;  La  Grange,  etc.,  R.  Co.  v, 
Rainey,  7  Coldw.  (Tenn.)  420.  And 
cotnpare  Bennett  x\  Brown,  56  Ga. 
216;  Groce  v.  Field,  13  Ga.  24. 
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dictions  it  is  held  that  the  want  of  a  formal  entry  that  the  bill  be 
taken  as  confessed  is  not  prejudicial  to  the  defendant  and  cannot 
be  assigned  for  error.i  And  in  any  case  it  seems  that  the  omis- 
sion to  enter  a  formal  order  would  not  render  the  final  decree 
void  upon  collateral  attack.* 

The    order    is  usually  entered   as  of  course,^    and    is   merely 


Where  there  Are  Several  Defendants, 

one  of  them  eannot  complain  on  ap- 
peal that  the  cause  progressed  to  a  final 
decree  without  an  order  pro  confesso 
against  his  codefendant.  Knowles 
V.  Summey,  52  Miss.  377.  But  see 
Shamokin  Valley,  etc.,  R.  Co.  v.  Ma- 
lone,  85  Pa.  St.  29. 

Waiver  of  Error. — Where  a  defendant 
already  in  contempt  failed  to  file  his 
answer  after  an  amendment  of  the  bill 
until  the  master  had  reported,  and 
especially  in  a  case  where  he  appeared 
before  the  master,  and  had  all  the 
benefit  he  could  have  derived  from  an 
answer,  the  objection  that  a  formal 
order  pro  confesso  was  not  entered 
was  not  allowed  at  the  hearing,  nor  in 
the  appellate  court.  Davenport  -'. 
Bartlett,  9  Ala.  179. 

Omitted  by  Clerical  Misprision. — In 
Cole  V.  Johnson,  53  Miss.  94,  the 
record  showed  no  formal  order  pro 
confesso,  but  in  the  order  of  reference 
to  a  master  was  this  recital :  "  It  ap- 
pearing to  the  satisfaction  of  the  court 
that  judgment  pro  confesso  has  been 
duly  and  properly  taken  against  the 
adult  defendants  in  this  cause." 

"  This  sufficiently  shows,"  said  the 
court,  "  that  in  fact,  an  order  pro  con- 
fesso had  been  taken,  and  warrants  the 
belief  that  the  failure  to  enter  it  was  a 
clerical  misprision.  It  has  been  sev- 
eral times  held  that  a  failure  to  enter 
a  jiidgment  by  default  would  not  viti- 
ate a  judgment  at  law  where  there  had 
been  a  jury  and  verdict  without  issue 
joined.  Rappleye  v.  Hill,  4  How. 
(Miss.)  302;  Garrett  T'.  Felt,  32  Miss. 
137;   Hewett  V.  Cobb,  40  Miss.  61." 

Affidavit  of  Regularity. — In  the  Neiv 
Tork  Chancery  a  rule  of  court  re- 
quired the  plaintiflf,  before  entering  an 
order  pro  confesso,  to  file  an  affidavit 
that  the  defendant  had  not  appeared. 
Hoffman  Ch.  Pr.  192/;  Hoxie  v.  Scott, 
Clarke  Ch.  (N.  Y.)  4^7;  Nott  v.  Hill, 
6  Paige  (N.  Y.)  9. 

In  Michigan,  it  was  held  that  al- 
though good  practice  may  require  the 
filing  of  an  affidavit  of  regularity,  its 
omission  is  not  error.     Low  v.  Mills, 


61  Mich.  36;  Ireland  v.  Woolman,  15 
Mich.  253. 

1.  Savage  X'.  Berry,  3  111.  545;  {Com- 
pare Wilson  V.  Spring,  64  111.  14] ; 
Hambrick  v.  Jones,  64  Miss.  240; 
[Confra,  Carman  v.  Watson,  i  How. 
(Miss.)  333;]  Linder  v.  Lewis,  1  Fed. 
Rep.  378.  See  also  La  Grange,  etc., 
R.  Co.  V.  Rainey,  7  Coldw.  (Tenn.) 
420;  Rushing  v.  Thompson,  20  Fla. 
583. 

In  Kentucky,  the  courts  have  not  been 
uniform  on  this  point.  In  Heath  v. 
Mitcherson,  i  J.  J.  Marsh.  (Ky.)  547, 
and  McClain  v.  Waters,  9  Dana  (Ky.) 
56,  the  court  of  appeals  decided  that  it 
was  not  necessary  that  it  should  ap- 
pear formally  oh  the  record  that  the 
bill  had  been  taken  for  confessed. 

In  Shields  v.  Bryant,  3  Bibb  (Ky.) 
525,  the  court  held  it  to  be  erroneous 
to  pronounce  a  decree  where  the  bill 
had  not  been  taken  as  confessed.  See 
also  Brown  v.  Humphreys,  i  J.  J. 
Marsh.  (Ky.)  392.  "These  cases  can- 
not be  reconciled,  but  as  the  objection 
is  purely  technical,  not  in  the  least 
affecting  the  justice  of  the  case,  we 
think  the  decision  reported  in  Mar- 
shall founded  on  the  best  reasons,  and, 
therefore,  consider  it  the  safest  prece- 
dent." I^er  Lockwood,  J.,  in  Savage  z'. 
Berry,  3  111.  545. 

2.  Rushing  z\  Thompson,  20  Fla. 
583,  where  the  court  said  :  "It  seems 
that  the  courts  have  held  that  the  ab- 
sence from  the  record  of  a  decree  pro 
co/ifesso  is  not  good  ground  for  re- 
versal of  a  final  decree;  or  that  if  no 
decree  pro  confesso  had  been  entered, 
the  final  decree  was  irregular  or  er- 
roneous and  reversed ;  but  we  have 
found  no  case  in  which  the  final  de- 
cree was  held  void  for  that  reason,  or 
that  it  affected  the  jvirisdiction  of  the 
covirt."  See  also  Robertson  v.  Win- 
claester,  8^  Tenn.  171. 

3.  Allen  v.  Coffman,  i  Bibb  (Ky.) 
469;  Seay  v.  Seay,  i  Tenn.  Ch.  2 ;  Gil- 
liland  v.  CuUum,  6  Lea  (Tenn.)  521 ; 
United  States  Equity  Rule  18.  See 
also  Oakley  v.  O'Neill,  2  N.  J.  Eq. 
287;    Hoxie   f.  Scott,   Clarke  Ch.  (N. 
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interlocutory.* 

6.  Eflfect  of  Default — a.  As  A  Waiver  of  Objections  to  Bill. 
— After  the  bill  has  been  taken  as  confessed,  the  defendant  can- 
not object  to  the  bill  on  the  ground  of  multifariousness,^  or  a 
formal  defect,^  nor  can  he  set  up  the  defense  of  an  adequate 
remedy  at  law.* 

b.  Admissions  Implied  by  Default— what  is  Admitted. — 
Where  the  defendant  is  an  adult  and  sui  Juris,  and  permits  the 
bill  to  be  taken  as  confessed,  he  thereby  admits  the  truth  of  the 
distinct  and  positive  allegations  of  the  bill.* 


Y.)  457;  Lanum  v.  Steel,   lo  Humph. 
(Tenn.)  280. 

In  Florida,  the  order  taking  the  bill 
as  confessed  must  be  signed  by  the 
judge.  But  where  the  order  was 
signed  only  by  the  solicitor  of  the 
plaintiff,  but  a  subsequent  order  of  ref- 
erence to  a  master,  signed  by  the 
judge,  recited  that  a  decree  pro  con- 
fesso  had  been  regularly  taken  and 
filed  and  entered,  it  was  held  equiva- 
lent to  signing  the  order  pro  confesso 
on  the  date  of  the  order  of  reference, 
and  thereby  validating  the  former  or- 
der. Rushing  v.  Thompson,  2oFla.  583. 

1.  Alexander  v.  Qiiigley,  2  Duv. 
(Ky.)  399;  Russell  v.  Lathrop,  122 
Mass.  300;  Garrett  v.  Ricketts,  9  Ala. 
529;  Chicago,  etc.,  R.  Co.  v.  Fosdick, 
106  U.  S.  69,  holding  that  where  the 
bill  is  subsequently  dismissed  the 
order  pro  cottfesso  ceases  to  have  any 
effect  as  an  admission  of  facts  alleged 
in  the  bill.  See  also  Lockhart  v. 
Horn,  3  Woods  (U.  S.)  542.  Even  if 
the  order  be  in  form  a  rule  absolute,  it 
is  none  the  less  interlocutory.  Carter 
V.  Jordan,  15  Ga.  76.  See  also  Stew- 
art V.  Smith,  2  Cranch  (C.  C.)  615. 
And  the  order  does  not  become  final 
for  the  purpose  of  appeal  until  it  is 
made  final  by  operation  of  a  statute  or 
the  act  of  the  court.  Clark  v.  Carnall, 
18  Ark.  209.  *  See  Smith  v.  Yell,  4 
Ark.  293. 

2.  Luckett  V.  White,  10  Gill  &  J. 
(Md.)  480;  Paine  v.  Slocum,  56  Vt. 
505.  See,  generally,  the  article  Multi- 
fariousness. 

3.  Where  the  loss  of  a  deed  or  other- 
instrument  is  made  the  ground  for 
coming  into  a  court  of  equity,  for  dis- 
covery and  relief,  an  affidavit  of  its 
loss  must  be  made  and  annexed  to  the 
bill,  and  the  absence  of  such  affidavit 
may  be  a  good  cause  of  demurrer  to 
the  bill,  yet,  if  the  party  charged  by 
the  bill  permits  it  to  be  taken  for  con- 


fessed, it  seems  that  the  absence  of  the 
affidavit  is  not  a  sufficient  cause  for  the 
reversal  of  the  decree.  Findlay  -•. 
Hinde,  i  Pet.  (U.  S.)  241. 

The  sufficiency  of  the  affidavit  to  a 
creditor's  bill  to  authorize  a  prelimi- 
nary injunction  and  appointment  of  a 
receiver  are  not  properly  before  the 
court  on  appeal  from  a  decree  rendered 
on  an  order  pro  confesso.  Gage  t'. 
Smith,  79  111.  219. 

4.  Western  Electric  Co.  v.  Reedy, 
66  Fed.  Rep.  163.  See  also  Thomson 
V.  Morris,  57  111.  333.  However,  as 
was  said  in  the  case  first  cited, 
the  court  may,  of  its  own  motion,  upon 
proper  occasion,  make  and  sustain  the 
objection. 

5.  Alabama. — Johnson  r.  Kelly,  80 
Ala.  135;  Baker  v.  Young,  90  Ala. 
426;  Butler  t'.  Butler,  11  Ala.  668; 
Arnold  v.  Sheppard,  6  Ala.. 299. 

Illinois. — Boston  v.  Nichols,  47  111. 
353;  Glos  V.  Swigart,  156  111.  229;  Sul- 
livan i'.  Sullivan,  42  111.  315;  Thomp- 
son -•.  Dearborn,  107  111.  87;  Millers. 
Davidson,  8  111.  518. 

Indiana. — Piatt  v.  Judson,  3  Blackf. 
(Ind.)   235. 

Iowa. — Atkins  v.  Faulkner,  11  loAva 
326. 

Kentucky. — Johnson  v.  M'Gilvary, 
I  J.  J.  Marsh.'  (Ky.)  321;  Fraily  v. 
Langford,  i  A.  K.  Marsh.  (Kv.)  363; 
Neal  V.  Keel,  4  T.  B.  Mon.  (Ky.)  162; 
Atterberry  v.  Knox,  8  Dana  (Ky.) 
282 ;  McClain  v.  Waters,  9  Dana 
(Ky.)  56. 

Marvland. —  Luckett  v.  White,  10 
Gill  &  J.  (Md.)  480;  Wampler  v. 
Wolfinger,  13  Md.  337. 

Michigan. — Ward  v.  Jewett,  Walk. 
(Mich.)  45. 

Neiv  Jersey. — Mulford  v.  Reilly, 
32  N.  J.  Eq.  419. 

Ne-w  Tork. — Williams  v.  Corwin, 
Hopk.  (N.  Y.)  471;  Caines  v.  Fisher, 
I  Johns.  Ch.  (N.  Y.)  8. 
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North  Carolina. — Atty.-Gen.  v. 
Carver,  12  Ired.  (N.  Car.)  231. 

Tennessee. — Claybrook  v.  Wade,  7 
Coldw.  (Tenn.)  555;  Warren  v.  Ken- 
nedy, I  Heisk.  (Tenn.)  439;  Stone  v. 
Duncan,  i  Head  (Tenn.)  103 ;  Ross  v. 
Meek,  93  Tenn.  666;  Haralson  v.  Mc- 
Gavock,  10  Lea  (Tenn.)  719. 

Vermont. — Paine  v.  Slocum,  56  Vt. 
505- 

Wisconsin. — Tallman  v.  Truesdell, 
3  Wis.  .443. 

United  States. — Thomson  v.  Woos- 
ter,  114  U.  S.  104;  U.  S.  v.  Samperyac, 
Hempst.  (U.  S.)  118;  Masterson  v. 
Howard,  18  Wall.  (U.  S.)  99.  See  also 
Andrews  v.  Cole,  20  Fed.  Rep.  410; 
Dobson  V.  Hartford  Carpet  Co.,  114 
U.  S.  439. 

"  The  effect  of  taking  a  bill  pro  con- 
fesso  is  that  all  the  facts  stated  in  the 
bill  are  taken  to  be  true,  as  a![?:ainst  the 
defendant."  Landon  v.  Ready,  i  Sim. 
&  S.  44. 

After  an  order  pro  confcsso  the  case 
is  to  be  treated  as  if  the  defendant  had 
answered  and  admitted  the  plaintiff's 
rights  as  set  up  in  the  bill.  Stone  v. 
Dvmcan,  i  Head  (Tenn.)  103;  Atty.- 
Gen.  V.  Carver,  12  Ii-ed.  (N.  Car.)  231 ; 
Manchester  v.  McKee,  9  111.  511. 

Upon  taking  a  bill  pro  confesso  all 
the  facts  sufficiently  stated  "are  to  be 
taken  as  true  to  the  same  extent  as  if 
established  by  the  evidence  against  the 
denial  of  the  defendant.  Spears  v. 
Cheatham,  44  Miss.  64. 

The  Rule  Applies  to  Cross  Bills  taken 
as  confessed.  M'Gee  v.  Beall,  3  Litt. 
(Ky.)  192  ;  Atterberry  v.  Knox,  8  Dana 
(Ky.)  282. 

Ride  Applies  to  Bills  of  Review. — 
Where  a  bill  of  review  is  taken  as  con- 
fessed, distinct  and  positive  allegations 
therein  are  admitted  as  true.  U.  S. 
7'.  Samperyac,  Hempst.  (U.  S.)  136, 
in  which  case  the  court  said:  "The 
allegations  are  incontrovertibly  estab- 
lished, when  confessed  by  him  against 
whom  they  are  made.  This  is  the 
doctrine  applicable  to  original  bills, 
and  we  have,  in  our  researches,  been 
able  to  find  no  case  where  the  doctrine 
has  been  applied  to  bills  of  review. 
Perhaps  it  may  he  because  no  such 
case  exists,  and  that  this  is  the  first 
where  a  bill  of  review  has  ever  been 
taken  pro  confcsso.  But  the  principle 
applies  with  equal  force  and  propriety 
to  the  latter  as  to  the  former." 


987 


Like  a  Default  at  Law. — "An  order 
that  a  bill  be  taken  pro  confesso  is  in- 
terlocutory and  intended  "to  prepare 
the  case  for  a  final  decree.  Its  effect 
is  similar  to  that  of  a  default  in  an 
action  at  common  law,  by  which  the 
defendant  is  deemed  to  have  admitted 
all  that  is  well  pleaded  in  the  declara- 
tion." Russell  V.  Lathrop,  122  Mass. 
300.  To  the  point  that  the  order  re- 
sembles a  default  at  law,  see  also  War- 
ren t'.  Kennedy,  i  Hcisk.  (Tenn.)  439; 
Cainesf.  Fisher,i  Johns.  Ch.(N.Y.)8; 
Neale  v.  Keele,  2  t.  B.  Mon.  (Ky.)  32. 

Like  Judgment  by  NilDicit,  etc. — Lord 
Hardwicke  likened  a  decree  pro  con- 
fesso to  a  judgment  by  nil  dicit  at 
common  law,  and  to  judgment  for 
plaintiff  on  demurrer  to  the  defend- 
ant's plea.  Davis  -•.  Davis,  2  Atk.  21. 
See  also  Hawkins  v.  Crook,  2  P.  Wms. 
556;  Thomson  v.  Wooster,  114  U.  S, 
104. 

Like  Confession  of  Judgment  at  Law. — 
"  The  effect  of  confe.-^sing  the  mat- 
ter set  forth  in  the  bill,  by  declining 
or  neglecting  to  answer,  is  even 
stronger  than  a  judgment  bj'  default 
at  law,  and  assimilates  more  nearly  to 
a  judgment  by  confession.  It  is  to  be 
taken  most  strongly  against  the  party 
confessing  it,  and  every  intendment 
made  in  favor  of  the  bill."  Sallade  v. 
School  Directors,  2  Pearson  (Pa.)  51, 
where  the  bill  was  defectively  drawn, 
amended  by  leave  of  the  court,  and  no 
answer  filed  to  the  amended  bill,  which 
was  also  inartificially  drawn.  Co/«- 
/«r(?  Clarke  v.  Strong,  13  Ark.  491; 
Breckinridge  T'.  Waters,  4  Dana  (Ky.) 
620,  and  White  v.  Lewis,  2  A.  K. 
Marsh.  (Ky.)  123,  where  the  court  said  : 
"A  decree  upon  an  implied  confession 
must  be  taken  strictly.  *  *  *  No  in- 
tendment of  a  fact  not  within  the  alle- 
gations can  be  made  to  support  such  a 
decree.'"  See  generally,  article  Con- 
struction OF  Pleading,  vol.  4,  p.  762. 

Heirs  and  Personal  Representatives 
Bound. — The  heirs  and  personal  repre- 
sentative^ of  a  defendant  w)io  has  suf- 
fered his  bill  to  be  taken  as  confessed 
against  him  are  bound  by  his  implied 
admissions;  and  it  seems  that  if  the 
suit  is  revived  against  them  they  must 
apply  to  vacate  the  order  taking  the 
bill  as  confessed  if  they  wish  to  con- 
trovert the  allegations  of  the  bill  or  to 
set  up  any  defense  except  such  as  has 
arisen   since   the  entry   of  the    order. 
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definite  and  certain,   the  requisite  certainty   must   be   supplied 


Christie  v.  Bishop,  i  Barb.  Ch.  (N. 
Y.)  105. 

Admission  Binds  Purchaser  Pendente 
Lite. — One  who  purchases  property 
from  a  defendant  in  a  foreclosure  suit 
after  the  bill  has  been  taken  as  con- 
fessed against  him,  takes  such  prop- 
erty subject  to  all  the  rights  of  the 
plaintiff,  and  is  bound  by  the  admis- 
sion made  by  such  defendant  in  suffer- 
ing the  bill  to  be  taken  as  confessed 
against  him.  Utica  Bank  v.  Finch,  i 
Barb.  Ch.  (N.  Y.)   75. 

Admission  by  Executors  or  Adminis- 
trators.— If  there  be  a  default  in  a  suit 
against  personal  representatives,  it 
may  be  taken  as  a  confession  of  assets. 
South  V.  Carr,  7  T.  B.  Mon.  (Ky.)  419. 

Admission  by  Nonresident. — An  or- 
der fro  confesso  against  nonresidents 
served  by  publication  is  an  admission 
of  the  truth  of  the  allegations  of  the 
bill.  Butler  v.  Butler,  11  Ala.  668; 
Hartley  v.  Bloodgood,  16  Ala.  233 ; 
Arnold  v.  Sheppard,  6  Ala.  299.  See 
also  Andres  v.  Lee,  i  Dev.  &  B.  Eq. 
(N.  Car.)  318.  Contra,  Beach  v.  Mos- 
grove,  16  Fed.  Rep.  305,  citing  Rog- 
ers V.  Marshall,  13  Fed.  Rep.  64, 
which,  however,  is  decidedly  not  in 
point.  See  also  Bowman  xk  Hall,  2 
Ind.  206;  Trimble  ~o.  White,  2  Ind. 
205 . 

By  the  early  practice  in  the  New 
York  Chancery  a  bill  taken  as  con- 
fessed against  a  nonresident  was  con- 
sidered as  conclusive  against  him,  but 
a  statute  was  subsequently  passed  re- 
quiring a  reference  to  a  master,  and 
proof  of  the  facts  and  circum- 
stances stated  in  the  bill.  Aymer  v. 
Gault,  2  Paige  (N.  Y.)  284;  Danforth 
V.  Woods,  II  Paige  (N.  Y.)  9;  Corn- 
ing t'.  Baxter,  6  Paige  (N.  Y.)  179. 

Exhibits  Attached  to  the  Bill  are  ad- 
mitted to  be  correct.  Baker  v.  Young, 
■90  Ala.  426. 

Where,  in  a  foreclosure  bill,  the  ac- 
knowledgment of  the  mortgage  .is 
alleged  and  a  copy  of  the  mortgage 
is  referred  to  as  an  exhibit,  the  suffi- 
ciency of  the  acknowledgment  is  ad- 
mitted by  a  default,  notwithstanding 
in  the  attesting  clause  of  his  certiii- 
cate  of  acknowledgment  the  notary 
says,  "Given  under  my  hand  and  seal," 
the  instrument  itself  showing  that  it 
"was  his  official  seal  which  was  an- 
nexed.    Moore  r'.'Titman,   33  111.  358. 

Allegations   of  Title   in  the  plaintiff 


are  admitted  by  an  order  pro  confesso. 
Ross  -'.  Meek,  93  Tenn.  6*56. 

Plaintiff's  Bight  to  Sue  is  Admitted  by 
allowing  the  bill  to  be  taken  pro  con- 
fesso. Baltzell  '-.  Hall,  i  Lift.  (Ky.)  97. 

Averment  of  Consideration. —  In  a 
bill  for  specific  performance  of  a  bond 
to  convey  a  tract  of  land,  part  of  an 
unsvirveyed  entry,  the  obligee  and  his 
assignee  of  the  certificate  of  survey 
aftersvards  made  were  joined  as  de- 
fendants, and  the  bill  was  taken  as 
confessed  against  the  obligee.  The 
assignee  answered  denying  the  allega- 
tions of  the  bill,  but  it  was  held  that 
he  could  not  contest  the  allegation  in 
the  bill  that  the  price  was  paid,  as  he 
was  bound  by  the  admission  of  the 
obligee  whose  interest  was  alone  in- 
volved in  that  question.  Fraily  f . 
Langford,     i     A.     K.     Marsh.     (Ky.) 

363- 

Where  the  assignee  of  a  title  bond 
brought  a  suit  against  the  obligor  for 
a  specific  performance,^  and  the  bill 
was  taken  as  confessed,  it  was  held 
that  the  defendant  could  not  resist  a 
decree  on  the  ground  that  no  consid 
eration  passed  for  the  assignment, 
where  the  bill  alleged  that  the  as- 
signee purchased  for  a  valuable  con- 
sideration. Koen  V.  White,  Meigs 
(Tenn.)  358. 

Allegations  Involving  Penalty.  Forfei- 
ture, etc. — In  Atterberry  v.  Knox,  8 
Dana  (Ky.)  282,  it  was  declared  that 
"  whenever  a  bill  is  taken  pro  confesso, 
the  whole  of  the  matters  charged, 
whether  they  involve  a  penalty,  for- 
feiture, infamous  punishment,  or  not, 
*  *  *  are  taken  as  true."  "  In  our 
researches,"  continued  the  court,  "we 
have  been  able  to  find  no  case  in 
which,  if  a  bill  has  been  taken  for  con- 
fessed, it  has  not  been  taken  for  con- 
fessed for  all  the  specific  charges 
made,  whether  those  charges  are  of  a 
character  which  involve  in  them  a 
forfeiture  or  penalty  or  not.  The 
practice  has  always  been,  at  the  proper 
stage,  to  take  all  for  confessed  unless 
the  defendant  be  an  infant  or  lunatic, 
or  for  some  other  cause  be  incapable 
of  defending." 

Admission  by  Married  Woman. — By 
the  Tennessee  Code,  §  437 1)  an  order 
pro  confesso  against  a  married  woman 
residing  in  the  state  admits  the  alle- 
gations of  the  bill  to  be  true  as 
charged.      Hill    v.     Hillman,    6    Lea 
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Conclusions  of  law  charged  in  the  bill  are  not  admitted  *  nor  is 
the  defendant  precluded  from  contesting  the  suflficiency  of  the 
bill,  or  from  insisting  that  the  averments  in  it  do  not  justify  the 
decree.* 

c.  Proof  of  Allegations  of  Bill— Early  EngUsh  Practice.— Ac- 
cording to  the  earlier  practice  of  the  English  chancery,  a  bill  would 
not  be  taken  pro  confcsso  without  putting  the  plaintiff  to  prove 
its  material  allegations.* 

In  Modern  Practice,  if  the  allegations  in  the  bill  are  of  a  nature  so 
distinct  and  positive  that,  taking  them  to  be  true,  the  court  can 


(Tenn.)  717;  Doherty  v.  Choate,  16 
Lea  (Tenn.)  192. 

Liability  to  Account. — A  defendant 
who  has  permitted  a  bill  for  account 
against  himself  and  his  partner  to  be 
taken  as  confessed  against  him,  cannot 
question  his  liability  to  account,  by 
exception  to  a  master's  report,  which 
pursuing  the  order  of  reference  holds 
him  liable,  to  account.  Miller  v.  How- 
ard, 26  N.  J.  Eq.  166. 

Admission  Confined  to  Facts  Alleged. 
— Allowing  the  bill  to  be  taken  pro 
cotifesso  does  not  amount  to  a  confes- 
sion of  any  fact  not  alleged  in  it.  De 
Leuw  -'.  Neely,  71  111.  473;  Crawford 
-'.  Cook,  55  111.  App.  351 ;  Robinson  v. 
Townshend,  3  Gill  &  J.  (Md.)  413. 
Thus,  if  a  bill  does  not  allege  that  the 
premises  which  are  the  subject  of  the 
suit  are  not  liable  to  a  homestead  ex- 
emption, a  defavilt  is  not  an  admission 
that  the  defendant  has  no  right  to 
insist  vipon  such  exemption.  Silsbe  v. 
Lucas,  36  111.  462 ;  Wing  v.  Cropper, 
35  111.  256. 

Where  Bill  is  Subsequently  Dismissed. 
— An  order  taking  the  bill  as  confessed 
for  failure  to  appear  is  not  evidence  as 
an  admission  of  the  allegations  of  the 
bill  if  the  1)ill  is  afterwards  dismissed. 
Garrett  v.  Ricketts,  9  Ala.  529. 

In  Foreclosure  for  Instalments. — The 
effect  of  a  default  in  a  suit  to  foreclose 
for  an  instalment  is  only  to  admit  the 
securities  as  alleged  and  the  amount 
then  due ;  and  it  cannot  operate  as  an 
admission  in  the  future  of  the  nonpay- 
ment of  an  instalment  not  yet  due. 
Brown  v.  Thompson,  29  Mich.  72. 
See  also  Ohio  Cent.  R.  Co.  x).  New- 
York  Cent.   Trust   Co.,  133   U.  S.   83. 

Averments  on  Information  and  Belief. 
— Where  the  plaintiff  merely  alleges 
that  he  is  informed  and  believes  that 
certain  material  facts  exist,  the  actual 
existence  of  those  facts  is  not  admitted 


by  a  default.  McDowell  v.  Graham,. 
3  Dana  (Ky.)  73;  Spears  v.  Cheatham, 
44  Miss.  64.  See  also  article  Bills  in. 
EqyiTY,  vol.  3,  p.  363. 

1.  See  infra,  IX.  6.  c. 

2.  Cowan  v.  Wells,  5  Lea  (Tenn.) 
682,  where  it  was  held  that  an  allega- 
tion that  the  defendants  took  no  inter- 
est under  a  certain  clause  in  a  will, 
which  was  before  the  court  for  con- 
struction, was  not  admitted  by  a  de- 
fault. 

An  averment  that  the  filing  and  re-^ 
cording  of  a  transcript  of  a  judgment 
created  a  lien  upon  certain  lands  was 
held  not  to  be  admitted  by  a  default. 
Cramer  xk  Bode,  24  111.  App.  219. 

3.  See  infra,  IX.  7.  Hearinrr  and 
Final  Decree.  Ohio  Cent.  R.  Co.  v. 
New  York  Cent.  Trust  Co.,  133  U. 
S.  83. 

4.  Johnson  v.  Desmineere,  i  Vern. 
223;  Hawkins  v.  Crook,  2  P.  Wms.. 
556;  Andrews  v.  Cole,  20  Fed.  Rep. 
411. 

In  North  Carolina,  the  practice  seems 
to  have  prevailed  at  one  time,  in  some 
parts  of  the  state,  of  requiring  a  plain- 
tiff to  prove  his  case  on  the  hearing, 
notwithstanding  the  bill  was  taken /ra 
cotifesso  and  the  cause  set  down  there- 
on. But  in  Atty.-Gen.  v.  Carver,  12 
Ired.  (N.  Car.)  231,  the  court  .said: 
"  The  practice  cannot  be  of  long 
standing,  and  must  be  of  limited  ex- 
tent ;  and  there  seems  to  be  no  founda- 
tion for  it.  The  experience  of  the 
elder  members  of  the  court  is  entirely 
to  the  contrary  on  the  circuits ;  and  it 
certainly  never  prevailed  in  this  court. 
Not  to  mention  other  cases,  it  was  held 
or  plainly  assumed  in  Andres  v.  Lee, 
I  Dev.  &  B.  Eq.  (N.  Car.)  318,  and 
McCaskill  -•.  McBryde,  2  Ired.  Eq.  (N. 
Car.)  52,  that  an  order  taking  a  bill' 
fro  confcsso  dispensed  with  proof  on 
the  hearing." 
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make  a  decree  upon   them,  it  will,  upon  the  order  pro  confesso, 
decree  without  proof.* 


1.  Alabama. — Carradine  v.  O'Con- 
nor, 21  Ala.  573;  Wellborn  v.  Tiller, 
10  Ala.  305;  Baker  v.  Young,  90 
Ala.  426.  See  also  Hogan  v.  Smith, 
16  Ala.   600. 

Colorado. — Clear  Creek,  etc.,  Gold, 
etc.,  Min.  Co.  v.  Root,  i  Colo.  374. 

Indiana. — Piatt  v.  Judson,  3  Blackf. 
(Ind.)  235 ;  Colerick  v.  Hooper,  3  Ind. 
316. 

lo-wa.  —  Minear  v.  Hogg  (Iowa 
1895),  63  N.  W.  Rep.  444;  Humphreys 
-v.  Darlington,  3  Greene  (Iowa)  588. 

Kentucky. — Baltzell  v.  Hall,  i  Litt. 
<Ky.)  97;  Neal  v.  Keel,  4  T.  B.  Mon. 
(Kj.)  162. 

Michigan. — Covell  v.  Cole,  16  Mich. 
223  ;  Ward  v.  Jewett,  Walk.  (Mich.)  45. 

Ne-w  Jersey. — Mulford  v.  Reilly,  32 
N.  J.  Eq.  419;  Mutual  L.  Ins.  Co.  v. 
Sturges,  32  N.  J.  Eq.  678. 

Ne-w  York. — Williams  v.  Corwin, 
Hopk.  (N.  Y.)  471.  See  also  Rose  v. 
/Woodruff,  4   Johns.  Ch.  (N.  Y.)  547. 

Tennessee. — Douglass  v.  Evans,  i 
Overt.  (Tenn.)  84;  Ross  v.  Meek,  93 
Tenn.  666;  Haralson  v.  McGavock,  10 
Lea  (Tenn.)  719. 

Wisconsin. — Tallman  tk  Truesdell, 
3  Wis.  443. 

United  States. — Ohio  Cent.  R.  Co. 
V.  Central  Trust  Co.',  133  U.  S.  83;  U. 
S.  V.  Samperjac,  Hempst.  (U.  S.)  118. 

The  Leading  Modern  Case  is  Wil- 
liams V.  Corwin,  Hopk.  (N.  Y.)  471. 
In  that  case  the  bill  had  been  taken  as 
confessed  and  a  reference  had  been 
made  to  a  master.  In  proceeding  be- 
fore the  master  it  became  a  question 
how  far  the  ]>l:iintiff  was  bound  to 
establish  the  allegations  of  his  bill  by 
proofs,  and  the  cause  was  submitted  to 
the  court  for  some  direction  upon  that 
question.  Mr.  Hoffman,  the  master, 
laid  before  the  chancellor  a  statement 
showing  the  result  of  his  researches  as 
to  the  effect  of  taking  a  bill  as  con- 
fessed. His  paper,  which  contains  an 
elaborate  examination  of  the  authori- 
ties, is  reported  in  extenso,  and,  being 
virtually  adopted  in  the  brief  opinion 
delivered  by  the  chancellor,  it  consti- 
tutes the  most  interesting  feature  of  the 
case.  The  general  conclusion  was  ex- 
pressed by  the  chancellor  as  follows  : 
"  When  the  allegations  of  a  bill  are 
distinct  and  positive,  and  the  bill  is 
confessed,   such  allegations  are  taken 


as  true  without  proof.  Where  the  al- 
legations of  a  bill  are  indefinite,  or  the 
demand  of  the  complainant  is  in  its 
nature  uncertain,  the  certainty  req- 
uisite to  a  proper  decree  must  be  af- 
forded by  proofs.  The  bill,  when  con- 
fessed by  the  default  of  the  defendant, 
is  taken  to  be  true  in  all  matters  al- 
leged with  sufficient  certainty,  but  in 
respect  to  matters  no\.  alleged  with 
due  certainty,  or  subjects  which  from 
their  nature,  and  the  course  of  the 
court,  require  an  examination  of  de- 
tails, the  obligation  to  furnish  proofs 
rests  on  the  complainant." 

Allegation  of  Perjury  and  Forgery. — In 
a  bill  of  review  for  newly  discovered 
evidence"  it  was  alleged  that  the  title 
papers  introduced  in  the  case  in  which 
the  former  decree  was  rendered  were 
forged  and  spurious,  and  that  the  wit- 
ness who  proved  them  committed 
perjury.  The  bill  being  taken  pro 
confesso,  "these  allegations,"  said 
the  court,  "destroy  the  evidence  upon 
which  the  former  decree  was  based, 
are  distinct  and  positive  in  their  nature, 
and  justify  a  decree  without  addi- 
tional proof."  U.  S.  V.  Samperyac, 
Hempst.  (U.  S.)  137. 

Colorado  —  L  ien  Cases. —  "By  the 
twenty-third  section  of  the  chapter  of 
the  Revised  Statutes  relating  to  liens, 
it  is  provided  that  in  proceedings 
under  the  act  courts  are  vested  with 
all  the  powers  of  courts  of  chancery, 
and  shall  be  governed  by  the  rules  of 
proceeding  and  decision  in  those 
courts,  so  far  as  those  rules  of  pro- 
ceeding and  decision  are  applicable  to 
cases  and  questions  presented  for  ad- 
judication and  decision  under  the  act. 

"With  propriety  this  has  been  re- 
garded as  establishing  the  chancery 
practice  in  cases  of  this  kind,  subject, 
of  course,  to  such  modifications  as  are 
provided  by  the  act  relating  to  liens. 
Sutherland  v.  Ryerson,  24  111.  517. 

"The  nineteenth  section  of  the  act 
relating  to  chancery  practice  has  been 
held  to  confer  upon  the  court  power  to 
proceed  to  a  decree,  upon  bill  con- 
fessed, with  or  without  evidence  to 
support  the  bill,  as  the  court  shall  in 
its  discretion  deem  best.  Stephens  v. 
Bichnell,  27  111.  444. 

"It  is  contended  that  a  different  rule 
should  be  applied  to  lien  cases,  but  we 


POO 


Volume  V. 


Taking  tlie  2ill  as 'Confessed.         DECREES. 


Effect  of  Default. 


If  the  allegations  of  the  bill  are  uncertain   and   indefinite,  but 
yet  such  as  to  make  it  substantially  good,  no  decree  should  be 


do  not  discover  any  prround  for  doinp: 
so.  The  rule  in  question  is  quite  as 
applicable  to  this  proceeding  as  any 
other  rule  of  chancery  practice,  and  it 
is  therefore  precisely  within  the  terms 
of  section  23  of  the  act  relating;  to  liens. 
The  bill  in  this  case  having  been  taken 
as  confessed  by  plaintiffs  in  error,  the 
want  of  evidence  to  support  it  is  no 
ground  for  reversal."  Clear  Creek, 
etc.,  Gold,  etc.,  Min.  Co.  v.  Root,  1 
Colo.  374. 

Irregular  to  Take  Evidence. — Where  a 
bill  is  taken  as  confessed  on  service  of 
process,  it  is  irregular  in  ordinary 
cases  to  take  testimony  to  support  it, 
and  the  costs  of  such  testimony  cannot 
be  charged  against  a  defendant.  Co- 
veil  V.  Cole,  16  Mich.  223. 

Allegations  Disproved  by  Evidence. — 
If  evidence  is  actually  taken  by  the 
plaintiff  and  appears  of  record,  and  it 
destroys  the  case  made  by  the  bill,  a 
decree  for  the  plaintiff  will  be  re- 
versed on  appeal.  Atkins  v.  Faulkner, 
II  Iowa  326;  Cook  V.  Woodbury  Coun- 
ty, 13  Iowa  21.  See  also  Brahm  v. 
Dietsch,  15  111.  App.  331. 

In  Illinois,  Rev.  Stat.,  c.  22,  §  18,  pro- 
vides that  "  where  a  bill  is  taken  for 
confessed,  the  court,  before  a  final  de- 
cree is  made,  if  deemed  requisite,  may 
require  the  complainant  to  prodixce 
documents  and  witnesses  to  prove  the 
allegations  of  his  bill,  or  may  examine 
him  on  oath  or  affirmation  touching 
the  facts  therein  alleged.  Such  de- 
cree shall  be  made  in  either  case  as 
the  court  shall  consider  equitable  and 
proper." 

The  omission  or  requirement  of 
evidence  cannot  be  assigned  for  error, 
unless  the  record  discloses  that  the 
action  of  the  court  has  resulted  in 
wrong  to  the  defendants.  Glos  -v. 
Swigart,  156  111.  229;  Sullivan  f.  Sulli- 
van, 42  111.  315 ;  Dunn  v.  Keegin,  4 
111.  292:  Grob  V.  Cushman,  45  111.  119; 
Van  Valkenburg  f.  School  Trustees, 
66  111.  103;  Mason  v.  Patterson,  74 
111;  191 ;  Cronan  v.  Frizcll,  42  111.  319; 
Smith  V.  Trimble,  27  111.  152;  Ste- 
phens V.  Bichnell,  27  111.  444;  Hummert 
V.  Stempel,3i  111.  App.  550;  Manches- 
ter r.  McKee,  9  111.  511;  Johnson  v. 
Donnell,  15  111.  97;  Farnsworth  v. 
Strasler,  12  111.  482;  Preston  v.  Hod- 
gen,  50  111.  60;   Harmon  v.  Campbell, 


30  111.  25;  Gault  7'.  Hoagland,  25  111. 
266;  Boston  V.  Nichols,  47  111.  353; 
Parker  v.  Brown,  12  III.  App.  291; 
Moore  v.  Titman,  33  111.  358.  No  dis- 
tinction is  made  in  this  respect  be- 
tween bills  sworn  to  and  those  not 
sworn  to.    Benneson  v.  Bill,  62  111.  408. 

Most  of  the  foregoing  cases  also 
hold  that  the  defendant  cannot  assign 
as  error  that  the  proof  does  not  sus- 
tain the  allegations  of  the  bill. 

And  if  the  court,  in  the  exercise  of 
its  discretion,  does  require  proof,  it 
cannot  be  assigned  for  error  that  the 
proofs  do  not  sustain  the  allegations 
of  the  bill.  Starne  v.  Farr,  17  111. 
App.  491 ;  Farn.sworth  v.  Strasler,  12 
111.  482,  where  the  court  said  :  "But  it 
was  said  that  inasmuch  as  the  court 
did  i-equire  proof,  it  manifested  a  de- 
termination not  to  proceed  upon  that 
confession,  and  that  when  proof  is  re- 
quired, when  the  court  has  deter- 
mined to  proceed  upon  the  proofs, 
then  they  should  appear  to  have  been 
sufficient.  But  the  right  of  the  court 
to  act  upon  the  admissions  of  the 
parties  is  not  abandoned  becaus© 
corroborating  proof  is  required.  The 
court  may  have  desired  to  hrve  heard 
proof  upon  some  of  the  allegations 
and  not  upon  others.  The  amount  of 
corroborating  proof  to  be  required 
was  within  the  discretion  of  the  court. 
The  court  might  require  all  the  allega- 
tions of  the  bill  to  be  proved,  the 
same  as  if  they  had  been  denied  by  an 
answer,  but  it  was  certainly  not  bound 
to  require  proof  to  that  extent.  It 
might  even  listen  to  evidence  not 
strictly  admissible,  had  an  issue  been 
formed,  and  yet  the  position  of  the 
parties  would  preclude  them  from  ob- 
jecting to  it.  The  whole  was  within 
the  discretion  of  the  court.  It  is  true 
that,  in  a  case  where  the  complainant 
does  produce  legitimate  evidence  suf- 
ficient to  maintain  his  case,  had  the 
allegations  of  his  bill  been  denied  by 
an  answer,  then  that  discretion  closes, 
and  he  is  entitled  to  a  decree,  and  it 
would  be  error  in  the  court  to  refuse 
it.  In  such  a  case,  and  in  such  only, 
would  it  be  the  duty  of  the  court,  on 
the  application  of  the  complainant,  to 
preserve  the  evidence  in  the  record." 
As  was  said  in  Manchester  v.  McKee, 
9  111.  511,   "  If  it  would  not  be  error  to 
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rendered  unless  the  uncertainty  be  removed  by  evidence.*     And 


make  a  decree  without  any  proof,  it  is 
not  easy  to  comprehend  where  the 
error  is  in  rendering  a  decree  upon 
insufficient  proof." 

Burnt  Records  Act. — The  Burnt 
Records  Act  expressly  requires  proof 
of  the  allegations  in  the  petition  where 
the  defendant  fails  to  answer.  See 
Heacock  v.  Hosmer,  109  111.  245. 

Exceptions  to  the  Rule. — In  a  divorce 
case  "no  admissions  of  the  defendant, 
whether  by  answer  or  by  failure  to 
answer,  will  supersede  the  necessity  of 
proof  of  the  truth  of  the  allegations 
of  the  bill."  Welch  v.  Welch,  16  Ark. 
527.     See  article  Divorce. 

1.  Laney  v.  Laney,  4  Ind.  149; 
Close  V.  Hunt,  8  Blackf.  (Ind.)  254; 
Pegg  TK  Davis,  2  Blackf.  (Ind.)  281; 
Atkins  v.  Faulkmer,  11  Iowa  326; 
Marshall  v.  Tenant,  2  J.  J.  Marsh. 
(Ky.)  155;  Harlan  v.  Murrell,  3  Dana 
(Ky.)  181;  Ward  v.  Jewett,  Walk. 
(Mich.)  45;  Williams  v.  Corwin, 
Hopk.  (N.  Y.)  471;  Ohio  Cent.  R. 
Co.  V.  Central  Trust  Co.,  133  U.  S. 
83 ;  Davis  -'.  Speiden,  3  MacArthur 
(D.  C.)  283,  104  U.  S.  83;  U.  S.  V. 
Samperyac,  Hempst.  (U.  S.)  118.  See 
also  Blanchard  v.  Cooke,  144  Mass.  207. 

Decree  without  Proof  Constitutes 
Error  Apparent. — A  final  decree  pro 
confesso  without  proof,  where  the  aver- 
ments in  the  bill  are  not  sufficiently 
precise  and  definite,  will  be  reversed 
on  a  bill  of  review  for  error  apparent. 
Davis  V.  Speiden,  3  MacArthur  (D.  C.) 
283,  expressly  affirmed  on  this  point, 
although  reversed  on  another,  in 
Davis  V.  Speiden,  104  U.  S.  83. 

Analogy  to  Default  at  Law. — "  Where 
the  decree  is  to  be  made  upon  the  bill, 
no  answer  being  filed,  it  is  as  much 
the  duty  of  the  chancellor  to  require 
proof  reducing  the  matters  to  certainty, 
as  it  is  that  of  a  court  of  law  to  award 
a  %vrit  of  inquiry  to  assess  damages 
upon  a  declaration  general  and  indefi- 
nite ;  and  if  the  proofs  furnished  do 
not  show  that  there  is  ground  for  a 
decree  in  favor  of  the  plaintiff,  he  can 
have  no  final  decree  in  his  favor." 
Laney  v.  Laney,  4  Ind.  153.  See  also 
Atkins  -'.  Faulkner,  11  Iowa  326. 

Pro  Confesso  on  Constructive  Notice. — 
It  has  been  held  that  where  a  decree 
fro  confesso  without  proof  is  rendered 
on  constructive  notice,  a  greater  de- 
gree of  certainty  is  required  in  the  al- 
legations   than   where   the  decree   is 
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rendered  on  actual  service  or  appear- 
ance, and  that  no  intendment  of  fact 
not  within  the  allegations  can  be  made- 
to  support  the  decree.  Clarke  t;. Strong, 
13  Ark.  491.  See  also  White  v.  Lewis, 
2  A.  K.  Marsh.  (Ky.)  123. 

Uncertainty  in  Dates. — Closet'.  Hunt, 
8  Blackf.  (Ind.)  254,  was  a  bill  to  en- 
force a  mechanic's  lien  for  materials 
furnished.  The  statute  governing  the 
case  required  the  bill  to  be  filed  within 
one  year  from  tlie  time  of  furnishing 
the  materials  on  account  of  which  the 
lien  was  claimed.  In  reversing  a  de- 
cree rendered  on  the  bill  without  proof, 
the  Supreme  Court  said  :  "  The  state- 
ment with  regard  to  the  times  of  fur- 
nishing the  materials  is  very  indefinite. 
The  statement  is  that  the  materials 
were  furnished,  at  several  times,  be- 
tween the  first  day  of  April  and  the 
first  day  of  September,  1840.  This 
might  be  true,  and  still  more  than  a 
year  have  elapsed  between  the  delivery 
of  the  last  lumber  furnished  and  the 
tenth  day  of  July,  1841,  when  the  bill 
was  filed.  *  *  *  The  bill  or  the  proof 
should  have  shown  conclusively  that 
the  bill  was  filed  within  one  year  after 
the  last  lot  of  timber  was  furnished." 

Uncertainty  in  Amount. — In  Pegg  ik 
Davis,  2  Blackf.  (Ind.)  281,  a  final  de- 
cree for  the  recovery  of  .$2,958,  rendered 
without  proof  upon  a  bill  taken  pro 
confesso  for  want  of  a  sufficient  answer, 
was  reversed  because  of  the  uncertain 
statements  of  the  charges  in  the  bill, 
one  being  "  of  cash  notes  to  a  large 
amount,  say  two  thousand  dollars," 
the  other  being  "  of  a  large  sum  of 
money." 

A'  bill  to  foreclose  a  mortgage  de- 
scribed the  debt  only  by  reference  to 
the  mortgage.  The  notes  to  secure 
which  the  mortgage  was  given  were 
not  made  exhibits  by  the  bill,  and  the 
mortgage  only  described  one  of  them 
as  a  note  for  "  a  hundred  and  ninety 

."     The  bill  was  held  insufficient 

to  justify  a  decree  fro  confesso  without 
proof  for  a  hundred  and  ninety  dol- 
lars. Harlan  v.  Murrell,  3  Dana 
(Ky.)  181. 

Indefinite  Averment  of  Estoppel  in 
Pais. — In  Laney  ~o.  Laney,  4  Ind.  149, 
a  conveyance  of  land  had  been  made 
by  a  son  to  his  father,  which  was  fraud- 
ulent as  to  the  creditors  of  the  former. 
The  property  remained  in  possession 
of  the  son,  and  after  paying  his  debts. 
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where  damages  are  sought  by  the  bill,  or  an  account  is  demanded, 
and  in  bills  for  redemption,  or  foreclosure,  to  settle  partnerships, 
and  for  accounts  and  payment  of  legacies,  distributive  shares,  and 
the  like,  the  case  will  be  referred  to  a  master,  or  evidence  adduced 
in  some  other  manner  according  to  the  practice  of  the  court.* 


he  demanded  a  reconveyance,  which 
the  father  refused  on  the  ground  that 
no  reconveyance  was  necessary,  at  the 
same  time  falsely  asserting  that  the 
deed  had  been  destroyed,  and  also  de- 
claring that  he  made  no  claim  to  the 
land.  Thereupon,  the  son,  and  after 
his  death  his  heirs,  paid  the  taxes  on 
the  land  and  expended  money  in  im- 
proving the  same.  The  father  subse- 
quently claiming  to  be  the  owner  and 
entitled  to  possession  of  the  land,  the 
son's  heirs  brought  a  suit  for  an  in- 
junction to  restrain  him  from  asserting 
title.  The  allegations  of  the  bill  were 
very  general,  and  would  admit  proof 
of  facts  making  out  a  case  of  estoppel. 
A  final  decree  pro  confesso  was  ren- 
dered against  the  defendant  without 
proof.  The  decree  was  reversed  on 
appeal  and  remanded  with  suggestions 
that  proof  be  taken  as  to  the  agency  of 
the  father  in  inducing  the  son  to  con- 
vey to  hiin,  the  age  and  capacity  of 
the  son,  the  length  of  time  that 
elapsed  before  his  debts  were  paid,  the 
Character  of  the  improvements  made 
by  the  son  and  his  heirs,  none  of  those 
facts  being  particularly  detailed  in  the 
bill. 

1.  Russell  z;.  Lathrop,  122  Mass.  300; 
Atty.-Gen.  v.  Carver,  12  Ired.(N.Car.) 
238;  Fiftdlayr-.  Sheffey,  i  Rand.  (Va.) 
73;  Anonymous,  4  Hen.  &  M.  (Va.) 
476;  Williams  t;.  Corwin,  Hopk.  (N. 
Y.)  471 ;  Pendleton  v.  Evans,  4  Wash. 
(U.  S.)  391;  Hazard  v.  Durant,  14  R. 
I.  25  ;  Mussina r.  Bartlett,  8  Port. (Ala.) 
277.  See  also,  as  illustrating  the  prac- 
tice. King  V.  Bryant,  3  Myl.  &  C.  191 ; 
Davis  V.  Speiden,  3  MacArthur  (D. 
C.)  283,  104  U.  S.  83;  McMicken  v. 
Perin,  18  Hov,-.  (U.  S.)  507;  Andrews 
V.  Denslow,  14  Blatchf.  (U.  S.)  182; 
Thomson  z\  Wooster,  114  U.  S.  104; 
Brundage  v.  Goodfellow,  8  N.  J.  Eq. 
513;  Miller  v.  Howard,  26  N.  J.  Eq. 
166;  Hart  V.  Strong,  15  Vt.  377;  Ross 
V.  Meek,  93  Tenn.  666;  Hurd  v.  Good- 
rich, 59  111.  450;  Martin  v^  McRey- 
nolds,  6  Mich.  70;  Heyn  v.  Heyn, 
Jac.  49. 

"  If,  for  example,  the  bill  be  for  the 
specific  performance  of  a  contract  for 


the  sale  of  land,  and  it  is  not  so  de- 
scribed in  the  contract  or  bill  as  to 
identify  it  by  such  metes  and  bounds 
as  ought  to  be  inserted  in  the  convey- 
ance to  be  decreed,  then,  on  the  hear- 
ing, the  court  would  only  declare  that 
it  was  fit  that  the  contract  should  be 
specifically  performed,  and  a  sur- 
vey and  inquiry  would  be  directed 
thereon."  Atty.-Gen.  v.  Carver,  12 
Ired.  (N.  Car.)  231. 

Analogy  to  Default  at  Law. — It  was 
said  in  Hawkins  v.  Crook,  2  P.  Wms. 
556,  and  quoted  in  2  Eq.  Cas.  Abr. 
179,  that  "the  method  of  equity  in 
taking  a  bill  fro  confesso  was  consonant 
to  the  rule  and  practice  of  courts 
at  law,  where,  if  the  defendant  makes 
default  by  nihil  dicit,  judgment  is  im- 
mediately given  in  debt,  or  in  all  cases 
where  the  thing  demanded  is  certain; 
but  where  the  matter  sued  for  consists 
in  damages,  a  judgment  interlocutory 
is  given ;  after  which  a  writ  of  inquiry 
goes  to  ascertain  the  damages,  and  then 
follows  the  judgment  final." 

"  The  strict  analogy  of  this  proceed- 
ing, in  actions  of  law,  to  a  general  de- 
cree pro  confesso  in  equity  in  favor  of 
the  complainant,  with  a  reference  to  a 
master  to  take  a  necessary  account,  or 
to  assess  unliquidated  damages,  is  ob- 
vious and  striking."  Per  Bradley,  J., 
in  Thomson  v.  Wooster.  114  U.  S.  104. 

Stipulation  on  Reference. — If,  after  a 
bill  for  an  account  has  been  taken  for 
confessed,  it  is  agreed  that  it  may  be 
referred  to  the  clerk  and  master  to 
take  an  account,  and  that  the  defend- 
ant may  prove  before  him  by  compe- 
tent testimony  any  matter  of  defense 
to  the  bill,  in  the  same  manner  and  to 
the  same  effect  as  if  an  answer  had 
been  filed,  relying  on  such  matter  of 
defense,  the  defendant  is  not  confined 
to  proof  adapted  merely  to  limit  his 
responsibility,  but  may  adduce  proof 
to  the  equity  of  the  bill,  and  to  show 
that  he  is  not  accountable  at  all. 
Pearl  t'.  Nashville,  Meigs  (Tenn.)  597. 

A  Recital  in  tlie  Final  Decree  that  the 
amount  due  was  ascertained  by  refer- 
ence to  a  master,  if  not  contradicted 
by  any  part  of  the   record,  is  sufficient 


5  Encyc.  PI.  &  Pr.— 63 
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Proof  against  Nonresidents. —  Statutes  sometimes  require  proof  before 
a  decree  can  be  rendered  against  nonresidents  served  by  publica- 
tion and  who  do  not  appear,*  and  there  are  cases  holding  it  to  be 
the  duty  of  the  court  to  require  evidence  against  such  parties 
even  without  statutory  compulsion,* 

d.  Successful  Defense  by  Codefendant. — As  a  General  Euie, 


without  any  formal  order  of  reference 
and  report  from  the  master  appearing 
in  the  record.  Smith  v.  Pattison,  45 
Miss.  619. 

1.  New  York. — An  early  New  York 
statute  provided  that  if  nonresidents 
did  not  appear  the  bill  should  be  taken 
as  confessed  and  the  court  should  di- 
rect a  reference  ,to  a  master  to  take 
proof  of  the  facts  and  circumstances 
stated  in  such  bill.  See  Avmer  t'. 
Gault,  2  Paige  (N.  Y.)  284;  Danforth 
V.  Woods,  II  Paige  (ISI.  Y.)  9;  Corn- 
ing V.  Baxter,  6  Paige  (N.  Y.) 
178. 

In  Tennessee  the  Code,  §§  51141  5 116, 
requires  proof  before  a  final  decree 
can  be  taken  upon  an  order  pro  con- 
fesso  against  nonresidents,  without  at- 
tachment of  property.  McKnight  v. 
Hughes,  4  Lea  (Tenn.)  522;  Scovel  v. 
Absten,  i  Tenn.  Ch.  73. 

A  bill  to  revive  a  suit  against  a 
devisee  is  not  a  supplemental  bill  to 
revive,  but  an  original  bill  in  the  na- 
ture of  a  bill  of  revivor,  and  when  filed 
against  a  nonresident,  without  attach- 
ment of  property,  must  be  supported 
by  proof.  Anderson  v.  McNeal,  4  Lea 
(Tean.)  303. 

In  Arkansas  the  Digest  Stat.  Law 
1894,  §  5^76)  provides  that  the  state- 
ments of  the  complaint,  as  against  a 
defendant  constructively  summoned, 
and  who  has  not  appeared,  except  such 
as  are  for  his  benefit,  shall  not  be 
taken  as  true,  but  are  to  be  established 
by  proof.  See  Henry  v.  Blackburn,  32 
Ark.  445. 

2.  An  Indiana  statute  provided  that 
"  when  the  bill  is  taken  as  confessed 
the  court  may  proceed  to  a  decree  at 
the  same  term,  and  such  decree  when 
rendered  shall  be  deemed  absolute," 
etc.  In  Bowman  v.  Hall,  2  Ind.  206, 
a  bill  was  brought  to  have  a  decree 
set  aside  on  the  ground  of  fraud.  The 
defendants  were  all  nonresidents,  and 
some  of  them  unknown  heirs.  Upon 
due  publication  of  notice  and  failure 
to  appear,  the  bill  was  taken  as  con- 
fessed, and  on  motion  of  the  plaintiff 
the  cause  was  set  down  for  hearing  on 


the  bill  and  exhibits  consisting  of  a 
certain  patent,  a  title  bond,  and  a 
transcript  of  the  suit  in  which  the  for- 
mer decree  was  rendered.  The  court 
dismissed  the  bill  against  the  plain- 
tiff's contention  that  he  was  entitled 
to  a  final  decree  without  any  proof.  In 
affirming  the  decree  of  dismissal  the 
court  said :  "  We  think  that  the  stat- 
ute, by  saying  that  the  court,  after  a 
decree  pro  confesso,  may  proceed  to  a 
decree,  without  prescribing  the  man- 
ner of  proceeding,  has  not  precluded 
the  court  in  all  cases  from  requiring 
proof  of  the  facts  alleged  in  the  bill 
before  the  rendition  of  a  final  decree 
for  the  complainant.  *  *  *  We  have 
no  idea  that,  in  such  a  case  as  that 
now  before  us,  the  legislature  in- 
tended the  complainant  should  have  a 
final  decree,  without  any  proof,  for 
whatever  he  might  choose  to  claim 
in  his  bill.  *  *  *  If  the  practice  con- 
tended for  by  the  complainants  were 
established,  it  would  open  the  door  to 
great  frauds  and  injustice." 

.In  Trimble  '•.  White,  2  Ind.  205,  a 
final  decree  pro  confesso  against  a  non- 
resident defendant  was  reversed  be- 
cause it  was  rendered  without  proof. 
And  in  Beach  t-.  Mosgrove,  ,16  Fed. 
Rep.  307,  a  decree  was  held  to  be  er- 
roneous "  because  it  was  rendered 
without  proof,  upon  service  by  publi- 
cation only,  and  without  an  appear- 
ance." Compare  with  the  foregoing 
cases,  Piatt  v.  Jitd.son,  3  Blackf. 
(Ind.)  231;;  U.  S.  V.  Samperyac, 
Hempst.  (\J.  S.)  118;  Arnold  v.  Shep- 
pard,  6  Ala.  299;  Btitler  v.  Butler,  11 
Ala.  668;  Hartley  v.  Bloodgood,  16 
Ala.  233;  Carradine  v.  O'Connor,  21 
Ala.  573. 

As  an  Exercise  of  Discretion. — In  Sul- 
livan z'.  Sullivan,  42  111.  315,  the  court, 
premising  that  requiring  or  dispens- 
ing with  proof  was  a  matter  of  sound 
discretion,  said  that  "when  there  are 
nonresident  defendants,  only  served 
by  publication,  the  court  should  be 
more  inclined  to  require  proof  than 
in  cases  where  there  has  been  actual 
service." 
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an  order  taking  the  bill  as  confessed  against  one  defendant  does 
not  entitle  the  plaintiff  to  take  the  allegations  of  the  bill  as  true 
against  a  codefendant.* 

Where  Defendants  Jointly  Interested. — And,  although  a  party  against 
whom  a  bill  has  been  taken  as  confessed,  is  estopped  from  resist- 
ing liability,*  it  is  well  settled  that  no  final  decree  can  be  rendered 
against  a  defendant  if,  upon  the  answer  and  proof  of  another  de- 
fendant who  is  jointly  interested,  the  plaintiff  is  not  entitled  to 
relief;  in  such  a  case  the  bill  must  be  dismissed.^ 

Where  Defendant's  Interests  are  Separable. — If,  however,  the  bill  makes 


1.  HoUoway  7;.  Moore,  4  Smed.  & 
M.  (Miss.)  594;  Fulton  v.  Woodman, 
54  Miss.  158;  Johnson  v.  Longmire,  39 
Ala.  143 ;  Dickinson  v.  Chesapeake, 
etc.,  R.  Co.,  7  W.  Va.  390. 

This  principle  is  a  corollary  of  the 
rule  that  the  answer  of  one  defendant 
is  not  evidence  against  a  codefendant, 
which  is  expounded  with  its  qualifica- 
tions in  the  article  Answers  in 
Equity  Pleading,  vol.  i,  951,  et  seq. 

Where  a  bill  was  filed  against  H.  and 
D.,  former  partners,  to  enjoin  the  col- 
lection of  a  judgment,  obtained  on  a 
single  bill  (which,  on  a  division  of  the 
effects,  had  fallen  to  D.),  and  D.  had 
answered  and  denied  the  equity  of  the 
bill,  and  H.  had  permitted  the  bifl  to  be 
taken  pro  confcsso  as  to  him,  it  was 
held  that  such  default  did  not  estop 
D.  from  denying  and  disproving  the 
equity  of  the  bill.  Petty  v.  Hannum, 
3  Humph.  (Tenn.)  102. 

Exceptions  to  Rule — Privity  of 
Title. — In  a  bill  for  specific  perform- 
ance of  a  bond  to  convey  a  tract  of 
land,  part  of  an  unsurveyed  entry,  the 
obligee  and  his  assignee  of  the  certifi- 
cate of  survey  afterwards  made  were 
joined  as  defendants,  and  the  bill  was 
taken  as  confessed  against  the  obligee. 
The  assignee  answered  denying  the 
allegations  of  the  bill,  but  it  was  held 
that  he  could  not  contest  the  allega- 
tion in  the  bill  that  the  price  was  paid. 


Longmire,  39  Ala.  143.  Compare 
Cherry  'j.  Clements,  10  Humph. 
(Tenn.)  552. 

2.  See  supra.  IX.  6.  b.  Admissions 
Implied  by  Default. 

3.  Delaware. — Farmers'  Bank  v. 
Gilpin,  I  Harr.  (Del.)  561. 

Iowa. — Pierson  r.  David,  4  Iowa  410. 

Kentucky . — Mall  v.  Combs,  i  J.  J. 
Marsh.  (Ky.)  323;  Curts  v.  Hill,  3 
Bibb  (Ky.)  463 ;  Harrison  v.  Deremiah, 
2  Bibb  (Ky. )  349;  Cunningham  v. 
Steele,  i  Litt.  (Ky.)  52. 

Maryland. — Walsh  v.  Smyth,  3 
Bland  (Md.)  9;  Lingan  v.  Hender- 
son, I  Bland  (Md.)  236. 

Michigan. — See  Michigan  Ins.  Co. 
V.  Whittemore,  12  Mich.  427. 

Mississippi. — Kelly  v.  Brooks,  57 
Miss.  225 ;  Hargrove  v.  Martin,  6 
Smed.  &  M.  (Miss.)  61. 

Nc-w  7'ork. — Clason  v.  Morris,  10 
Johns.  (N.  Y.)  524. 

North  Carolina. — Andres  v.  Lee,  i 
Dev.  &  B.  Eq.  (N.  Car.)  318. 

Ten7tessee. — Butler  xk  Kinzie,  90 
Tenn.  31 ;  Smith  7'.  Cunningham,  2 
Tenn.    Ch.    565;  Cherry  7;.  Clements, 

10  Humph.  (Tenn.)  552;  Hennessee  v. 
Ford,  8  Humph.  (Tenn.)  499;  Petty 
V.  Hannum,  2  Humph.  (Tenn.)  102; 
McDaniel  r\  Goodall,  2  Coldw. 
(Tenn.)  395;  Caldwell  v.  McFarland, 

11  Lea  (Tenn.)  467. 
Virginia. — Cartigne  v.    Raymond, 


as  he  was  bound  by  the  admission  of    4  Leigh  (Va.)  579;  Ashby  v.  Bell,  80 

the  obligee  whose  interest  was  alone     Va.  811 

involved   in   that  question.     Fraily  v. 

Langford,  i  A.   K.  Marsh.  (Ky.)  363. 

See  also  Koen  v.  White,  Meigs(Tenn.) 

358.    See    also    article    Answers    in 

Equity  Pleading,  vol.  i,  p.  954. 

Trustee  and  Cestui  ^ue  Trust. — "It 
is  true  as  a  general  rule  that  where 
one  person  is  shown  to  be  a  mere  trus- 
tee of  another  a  decree  pro  confesso 
against  the  latter  will  dispense  with 
proof  against  the  former."    Johnson  7' 


United  States. — Frow  v.  De  La 
Vega,  15  Wall.  (U.  S.)  552. 

As  In  a  Default  at  Law. — "  We  be- 
lieve that  from  analogy  to  the  doctrine 
which  prevails  at  law  in  similar  cases, 
from  the  probable  mischiefs  that 
would  result  from  an  extension  of  tlie 
rigorous  rule  against  nonresident 
defendants,  and  because  of  the  obvi- 
ous equity  of  such  a  course,  we  are 
bound  to  hold  that  the  defense  must 
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distinct  charges  against,  and  seeks  a  distinct  relief   from,  each 
defendant,    the    success    of   one    who   answers   and  resists   the 


inure  to  the  benefit  of  all  the  defend- 
ants, having  a  joint  interest  in  the 
subject-matter."  Andres  v.  Lee,  i 
Dev.  &  B.  Eq.  (N.  Car.)  318. 

The  analogy  in  this  behalf  between 
a  decree  fro  confesso  against  one 
defendant,  the  other  answering  and 
putting  the  plaintiff's  equity  in  issue, 
and  a  default  at  law  under  the  same 
circumstances,  was  also  recognized  in 
Harrison  7'.Deremiah,2  Bibb  ( Ky.)  349. 

The  Leading  Case  is  Clason  7'.  Mor- 
ris, ID  Johns.  (N.  Y.)  524.  The 
court  seems  to  have  been  unanimous 
on  the  general  principle  stated  in  the 
text,  although  the  members'  were 
divided  in  opinion  as  to  its  application 
to  the  case  before  them.  Spencer,  J., 
speaking  for  the  majority,  said  :  "  I 
believe  not  a  case  can  be  found  in 
which  it  is  insinuated  that  where  there 
are  two  defendants  having  a  joint 
interest,  and  one  appears  and  answers 
and  disproves  the  plaintiff's  case, 
the  plaintiff  can  have  a  decree  against 
the  other  who  had  made  default,  and 
against  whom  the  bill  was  taken  pro 
confesso.  It  would  be  unreasonable 
to  hold  that  because  one  of  the  defend- 
ants had  made  default,  the  plaintiff 
should  have  a  decree  even  against 
him,  when  the  court  is  satisfied  from 
the  proofs  offered  by  the  other,  that 
in  fact  the  plaintiff  is  not  entitled  to  a 
decree.  Though  I  have  not  met  with 
cases  in  equity  to  the  point,  yet  pur- 
suing the  analogy  between  proceed- 
ings at  law  and  in  equity,  we  are  not 
without  very  clear  authority,  for  it  is 
a  well-settled  principle  of  law  that  in 
actions  upon  contracts,  the  plea  of  one 
defendant  inures  to  the  benefit  of  all ; 
for,  the  contract  being  entire,  the  plain- 
tiff must  succeed  upon  it  against  all 
or  none,  and,  therefore,  if  the  plaintiff 
fails  at  the  trial  upon  the  plea  of  one 
defendant,  he  cannot  have  judgment 
against  those  who  let  judgment  go 
by  default,  (i  Lev.  63;  i  Sid.  76; 
I  Keb.  284;  2  Tidd  803.)  It  would 
require  the  most  binding  authorities 
to  induce  me  to  yield  my  assent  to 
such  a  proposition  as  that  set  up  by  the 
respondent's  counsel ;  and,  indeed,  the 
result  would  be  e'xtraordinary,  for  if 
one  defendant  entitled  himself  to  a 
decree  where  the  interest  is  joint  and 
inseparable,  a  decree  must  be  made  in 


his  favor  as  to  a  moiety  of  the  matter  in 
issue  and  against  the  other  who  made 
default  for  the  other  moiety ;  that  is, 
the  plaintiff  would  get  one-half  of  a 
decree,  and  the  other  defendant  the 
other  half." 

Rule  Applies  to  Cross  Bills. — A  cross 
bill  will  be  dismissed  where  some  of 
the  defendants  answer  and  succeed  in 
their  defense,  although  it  was  taken  for 
confessed  as  to  the  other  defendants  if 
they  are  all  jointly  interested.  Kopper 
V.  Dyer,  59  Vt.  477. 

Failure  to  Answer  after  Demurrer 
Overruled. — Where  a  demurrer  by  one 
joint  defendant  is  overruled,  and  the 
bill  is  then  taken  as  confessed  against 
him  for  failure  to  answer,  if  the  plain- 
tiff does  not  succeed  in  proving  his 
charge  against  the  other  defendants 
who  answer,  the  bill  will  be  dismissed 
as  to  all  the  defendants  and  with  costs. 
Farmers'  Bank  v.  Gilpin,  i  Harr. 
(Del.)  561. 

Codefendant's  Sworn  Answer  Not 
Overcome. — This  rule  is  precisely  the 
same  where  a  joint  defendant,  by  a 
denial  in  his  answer  responsive  to  the 
bill,  removes  the  matter  of  equity  set 
up  against  him  and  the  other  defend- 
ants. Cherry  v.  Clements,  10  Humph. 
(Tenn.)  552. 

In  that  case  a  bill  was  filed  against 
3.  feme  covert,  the  owner  of  a  separate 
estate,  her  husband,  and  the  trustee, 
to  subject  her  separate  estate  to 
satisfaction  of  a  note  executed  in 
common  form  by  the  husband  and  wife 
for  the  payment  of  money.  The  hus- 
band and  wife  did  not  answer,  and 
there  was  an  order  that  the  bill  be 
taken  pro  confesso  as  to  them.  There 
was  no  testimony,  and  the  chancellor's 
dismissal  of  the  bill  was  affirmed,  as 
the  trustees'  answer  disproved  the 
plaintiff's  allegations. 

Unity  of  Interest  Illustrated. — Where, 
in  pursuance  of  a  contract  for  the  sale 
of  land,  several  bonds  were  given  for 
the  payment  of  the  purchase-money, 
they  were  regarded  as  one  contract ; 
and  the  consideration  on  being  im- 
peached, having  been  sustained  in 
favor  of  an  answering  defendant,  it 
was  held  to  inure  to  the  benefit  of  a 
defendant  against  whom  the  bill  had 
been  taken  as  confessed.  Walsh  v. 
Smyth,  3  Bland  (Md.)  9. 
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claim  will   not    inure   to   the   benefit   of   a   defendant   who   de- 
faults.i 


Upon  a  bill  by  a  distributee  ajjainst 
an  administrator  and  his  surety,  alleg- 
ing that  the  administrator  has  not  duly 
accounted,  and  praying  an  account,  if 
the  bill  is  taken  fro  confesso  as  to  the 
administrator,  but  the  surety  answers 
and  proves  that  the  plaintiff,  on  a  full 
and  final  settlement,  has  released  the 
administrator,  and  so  is  not  entitled 
to  an  account,  the  bill  should  be  dis- 
missed with  costs  as  to  both  defend- 
ants. Cartigne  v.  Raymond,  4  Leigh 
(Va.)  579. 

Where  the  members  of  a  partnership 
were  jointly  sued  on  notes  given  by 
the  firm,  and  the  bill  was  taken  pro 
confesso  against  one  of  them,  and  the 
others  answered  and  established  fraud 
upon  the  part  of  the  plaintiff,  the  bill 
was  dismissed  as  to  all  the  defendants. 
Butler  V.  Kinzie,  90  Tenn.  31. 

In  a  bill  by  legatees  against  execu- 
tors, one  of  whom  suffered  the  bill  to 
be  taken  as  confessed,  it  was  held  that 
his  wife  was  incompetent  as  a  witness 
against  the  others  who  answered,  on 
the  ground  that  her  testimony  would 
tend  to  charge  her  husband,  for  no 
decree  could  be  made  against  him  if 
his  coexecutors  established  their  de- 
fense. Sparhawk  -•.  Buell,  9  Vt.  41. 

1.  Simpson  r.  Moore,  5  Lea  (Tenn.) 
372;  Phillips  -'.  Hollister,  2  Coldw. 
(Tenn.)  269;  Lingan  v.  Henderson,  i 
Bland  (Md.)  236;  Millard  v.  Tripp, 
2  R.  L  543. 

Illustrations. — In  the  case  last  cited, 
to  quote  from  the  reporter's  statement 
of  the  facts,  the  bill  set  forth  that  one 
Albert  W.  Snow  purchased  certain 
lands  belonging  to  one  Hiram  Ide,  at 
an  auction  sale  held  by  the  collector 
of  taxes  for  the  payment  of  taxes 
assessed  on  said  land  ;  and,  afterwards, 
said  Snow  indorsed  upon  the  deed 
of  said  land,  given  by  the  collector,  a 
transfer,  not  under  seal,  of  all  his  right, 
title,  and  interest  in  and  to  the  within 
described  estate  to  the  plaintiff,  sup- 
posing the  same  was  a  sufficient  con- 
veyance of  the  premises;  and,  before 
executing  a  perfect  conveyance,  the 
said  Snow  made  a  general  assignment 
of  all  his  real  estate  to  the  Mechanics 
and  Manufacturers'  Bank.  The  bill 
prayed  that  said  bank  might  be 
decreed  to  execute  to  the  plaintiff  a 
full  and  sufficient  deed  of  the  premises 


aforesaid.  The  bill  also  set  forth  that 
Jane  M.Tripp  held  several  mortgages 
upon  the  same  land,  of  a  date  prior  to 
that  of  the  tax  sale,  charging  that  the 
mortgages  were  usurious,  and  that  the 
said  Tripp  had  commenced  an  action  of 
trespass  and  ejectment  at  law  for  the 
said  land  against  Hiram  Ide  and  the 
plaintiff,  and  that,  by  reason  of  the 
defects  in  her  title,  the  plaintiff  was 
unable  to  defend  against  the  same,  and 
prayed  that  the  said  Tripp  might  be 
enjoined  from  further  prosecuting  said 
action.  The  bill  was  answered  by 
Jane  M.  Tripp,  but  not  answered  by 
the  bank,  and  the  cause  was  referred 
to  a  master  to  report  the  form  of  a 
decree  pro  cottfesso  against  said  bank. 
Application  was  then  made  on  the 
part  of  Jane  M.  Tripp  for  leave  to  ap- 
pear'before  the  master  in  order  that 
her  rights  might  be  protected  in  the 
decree.  Greene,  C.  J.,  delivering  the 
opinion  of  the  court,  said  :  "  This  case 
does  not  come  within  the  rule  of  the 
cases  which  have  been  referred  to, 
where  in  a  suit  against  several  de- 
fendants, some  of  whom  answered,  and 
against  some  of  whom  the  bill  went  by 
default,  it  was  held  that  if  the  parties 
answering  made  out  a  case  from  which 
it  appeared  that  no  decree  should  be 
rendered  against  any  of  the  defendants 
the  bill  should  be  dismissed.  We  ap- 
prove of  this  rule,  but  in  this  case  the 
plaintiff  is  entitled  to  relief  against  the 
Ijank."  It  was  ■  held  that  the  appli- 
cant had  no  right  to  appear  before  the 
master,  but  the  court  concluded  its 
opinion  by  declaring  that  it  would 
take  care  that  her  rights  should  not  be 
affected  by  the  decree,  and  therefore 
would  direct  that  the  decree  should  be 
framed  reserving  her  rights  unprej- 
udiced. 

A  note  was  executed  for  the  pur- 
chase price  of  land  and  signed  by 
three  makers.  In  the  deed  there  was 
a  stipulation  that  as  to  one-fourth  of 
the  land  there  was  to  be  an  abatement 
of  the  price,  if  not  conveyed  by  a 
valid  deed,  the  same  having  been  pur- 
chased by  the  vendor  from  a  minor. 
The  note  was  bought  by  the  plaintiff, 
as  tfie  bill  alleged,  with  knowledge  of 
the  stipulation,  in  the  presence  of  the 
makers,  who  agreed  that  the  land  was 
liable  for  the  note,  and   that  the  deed 
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e.  Rights  of  Defendant  after  Default. — The  defendant 
is  not  entitled  to  service  of  a  copy  of  the  order  taking  the  bill  as 
confessed,^  unless  the  order  itself  or  a  statute  requires  it,*  and 
after  a  reference  for  an  account  he  is  not  entitled  to  appear  before 
the  master  and  to  have  notice  of  and  take  part  in  the  proceed- 
ings unless  on  special  application  he  obtains  an  order  of  the  court 
for  that  purpose,  which,  however,  will  be  granted  on  terms.* 

A  defendant  who  has  appeared  is  entitled  to  notice  of  the 
application  for  a  final  decree  after  an  order  pro  confesso,'^  except 
where  the  application  is  made  in  open  court,^  and  has  the  right 


retained  a  lien  therefor  on  its  face. 
Against  one  of  tlie  defendants  an  or- 
der fro  confesso  was  taken  \  the  others 
answered,  denied  the  allegations  of 
the  bill  as  to  any  representations,  and, 
upon  trial,  were  discharged.  It  was 
held  that  their  discharge  did  not  inure 
to  the  benefit  of  the  one  against  whom 
the  order  pro  confesso  had  been  taken. 
Simpson  v.  Moore,  5  Lea  (Tenn.)  372. 

1.  U.  S.  Bank  v.  White,  8  Pet.  (U. 
S.)  262. 

2.  In  U.  S.  Bank  v.  White,  8  Pet. 
(U.  S.)  262,  the  court  said  that  an 
omission  to  comply  with  a  provision 
in  the  order  requiring  service  of  a 
copy  thereof  before  final  decree  would 
be  a  mere  irregularity,  and  not  an  er- 
ror that  would  furnish  ground  for  a 
bill  of  review. 

In  Wampler  v.  Wolfinger,  13  Md. 
337,  a  statute  was  construed  to  re- 
quire notice  of  the  order  taking  the 
bill  -pro  confesso,  and  a  final  decree 
without  such  notice  was  reversed  on 
appeal. 

3.  Heyn  v.  Heyn,  Jac.  49,  cited  in 
Thomson  t'.  Wooster,  114  U.  S.  104, 
and  folloived  in  McMicken  f.  Perin, 
18  How.  (U.  S.)  507;  Mussina  v.  Bart- 
lett,  8  Port.  (Ala.)  277.  See  also 
Ward  V.  Jewett,  Walk.  (Mich.)  45; 
Blanchard  t'.  Cooke,  144  Mass.  218; 
Forbes  v.  Tuckerman,  115  Mass.  115; 
Russell  T\  Lathrop,  122  Mass.  302. 

In  Frow  v.  De  La  Vega,  15  Wall. 
(U.  S.)  552,  the  court  said  that  a  de- 
faulting defendant  "will  not  be  en- 
titled to  service  of  notices  in  the 
cause,  nor  to  appear  in  it  in  any  way. 
He  can  adduce  no  evidence;  he  can- 
not be  heard  at  the  final  hearing." 
See  also  Hart  v.  Stribling,  21  Fla.  136. 
"The  former  practice  in  the  court  of 
chancery  of  New  York  was  substanti- 
ally the  same,  i  Hoffman  Ch.  Pr. 
520;  I  Barb.  Ch.  Pr.  479.  In  New 
Jersey,  except  in  plain  cases  of  decree 


for  foreclosure  of  a  mortgage  (where 
no  reference  is  required),  the  matter 
is  left  to  the  discretion  of  the  court. 
Sometimes  notice  is  ordered  to  be 
given  to  the  defendant  to  attend  before 
the  master,  and  sometimes  not,  as  it 
is  also  in  the  chancellor's  discretion 
to  order  a  bill  to  be  taken  fro  confesso 
for  a  default,  or  to  order  the  complain- 
ant to  take  proofs  to  sustain  the  allega- 
tions of  the  bill.  Nixon  Dig.,  art. 
Chancery,  §,21 ;  Gen.  Orders  in  Chan- 
cery, xiv.  3-7;  Brundage  v.  Good- 
fellow,  8  N.  J.  Eq.  513."  Per  Brad- 
ley, J.,  in  Thomson  v.  Wooster,  114  U. 
S.  104. 

That  the  defendant  has  a  right  to 
notice  of  the  hearing  before  the  mas- 
ter, see  King  v.  Bryant,  3  Myl.  &  C. 
191,  quoted  and  approved  in  Hazard  v. 
Durant,  14  R.  I.  25. 

In  Alabama,  the  Code,  ^  3485,  provides 
that  a  defendant  against  whom  a 
decree  pro  confesso  is  taken  can  ap- 
pear and  contest  a  decree  on  the  merits 
of  the  bill,  or  may  appear  before  the 
register  on  a  reference.  See  Johnson 
V.  Kelly,  80  Ala.  135. 

4.  Southern  Pac.  R.  Co.  v.  Temple, 
59  Fed.  Rep.  17,  and  Bennett  v.  Hoef- 
ner,  17  Blatchf.  (U.  S.)  341,  in  both  of 
which  cases  the  decree  was  vacated  on 
motion  for  want  of  such  notice.  Ben- 
nett V.  Hoefner,  17  Blatchf.  (U.  S.) 
341.  See  also  Shamokin  Vallev,  etc., 
R.  Co.  V.  Malone,  85  Pa.  St.  29.  In 
Thomson  r.  Wooster,  114  U.  S.  104, 
such  notice  was  given.  Compare  Aus- 
tin V.  Riley,  55  Fed.  Rep.  833,  where 
the  court  said  that  "  If  the  phrase- 
ology of  the  present  rule  is  to  govern, 
the  complainant  in  the  ex  parte  pro- 
ceedings would  not  be  required,  how- 
ever much  it  might  be  thought  the 
more  desirable  plan,  to  give  notice  to 
the  party  in  default  of  the  application 
for  final  decree." 

6.  "  The    motion    for  final   decree, 
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to  be  heard  upon  the  form  of  the  decree,^  and  upon  such  other 
questions  as  can  be  presented  upon  the  plaintiff 's  pleadings  and 
proofs.* 

7.  Hearing  and  Final  Decree—Setting  Cause  for  Hearing.- -The  ordi- 
nary  course  is  to  set  down  the  case  for  hearing  according  to  the 
rules  and  practice  of  the  court,  upon  the  previous  order  that  the 
bill  be  taken  pro  confcsso? 

Hearing  and  Decree. — At  the  hearing  the  course  is  for  the  court  to 
hear  the  pleadings  and  itself  to  pronounce  the  decree,  according 
to  what  is  proper  to  be  decreed  upon  the  statements  of  the  bill 
assumed  to  be  true,  and  not  to  permit  the  plaintiff  to  take,  at  his 
own  discretion,  such  a  decree  as  he  can  abide  by.* 


when  made  in  open  court,  is  of  itself 
notice  as  to  a  case  then  pending  in 
such  court."  Austin  v.  Riley,  55  Fed. 
Rep.  833. 

1.  Southern  Pac.  R.  Co.  v.  Temple, 
59  Fed.  Rep.  17 ;  Bennett  v.  Hoefner, 
17  Blatchf.  (U.  S.)  341;  Blanchard  v. 
Cooke,  144  Mass.  207. 

2.  "  To  the  end  that  the  decree  be 
not  allowed  to  go  beyond  the  case 
made  by  the  bill,  and  such  proofs  as 
the  complainant  may  make."  South- 
ern Pac.  R.  Co.  V.  Temple,  59  Fed. 
Rep.  17.  See  also  Johnson  v.  Kelly, 
80  Ala.  135;  Martin  T'.  McReynolds, 
6  Mich.  70. 

Notice  of  Hearing. — In  Rose  v.  Wood- 
ruff, 4  Johns.  Ch.  (N.  Y.)  547,  it  was 
held  that  the  defendant  is  not  entitled 
to  notice  of  the  hearing.  See  Wells 
V.  Cruger,  5  Paige  (N.  Y.)  164;  Hart 
V.  Small,  4  Paige  (N.  Y.)  551. 

3.  Hawkins  v.  Crook,  2  P.  Wms. 
556;  Rose  T'.  Woodruff,  4  Johns.  Ch. 
(N.  Y.)  547;  Hart  T'.  Small,  4  Paige 
(N.  Y.)  551 ;  Pendleton  v.  Evans,  4 
Wash.  (U.  S.)  336;  Reed  z\  Rawlings, 
I  Mo.  753;  Atty.-Gen.  t'.  Carver,  12 
Ired.  (N.  Car.)  231 ;  Ross  v.  Meek, 
93  Tenn.  666;  Wessells  v.  Wessells,  i 
Tenn.  Ch.  60. 

For  cases  decided  under  divers  stat- 
utes and  rules  of  court  modifjnng  the 
practice  more  or  less  in  this  particu- 
lar, see  Thomson  t'.  Wooster,  114  U. 
S.  104;  Andrews  r\  Cole,  20  Fed.  Rep. 
410;  Shamokin  Valley,  etc.,  R.  Co.  v. 
Malone,  85  Pa.  St.  29^;  Martin  -•.  Mc- 
Reypolds,  6  Mich.  70;  Brundage  v. 
Goodfellow,  8  N.  J.  Eq.  513;  McGav- 
ock  7'.  Young,  3  Tenn.  Ch.  529;  Mc- 
Knight  -'.  Hughes,  4  Lea  (Tenn.)  522; 
Claybrook  x\  Wade,  7  Coldw.  (Tenn.) 
555  ;  Grubb  t'.  Crane,  5  III.  153;  Roach 
t'.  Chapin,  27  111.  194;  Sanders  v. 
Dowell,    7  Smed.   &   M.    (Miss.)  206; 


Johnson  z\  Johnson,  23  Fla.  413;  St. 
Mary's  Bank  v.  St.  John.  25  Ala.  566; 
Groce  v.  Field,  13  Ga.  24;  Guerry  v. 
Durham,  11  Ga.  9;  Linconfelter  v. 
Kelly,  6  J.  J.  Marsh.  (Ky.)  339. 

Presumption  of  Regularity. — In  Riggs 
V.  Lockwood,  12  W.  Va.  133,  the  rec- 
ord on  appeal  did  not  show  that  the 
cause  was  set  for  hearing,  but  as  it  ap- 
peared that  the  process  was  executed 
and  the  bill  filed  for  a  sufficient  time, 
it  was  presumed  that  the  cause 
was  regularly  matured  for  a  hear- 
ing. 

In  Alabama,  the  Code,  §  3484,  pro- 
vides that  no  cause  in  which  a  decree 
pro  confesso,  is  taken  must  be  heard 
on  the  same  day,  but  the  cause  may 
be  set  for  hearing  on  any  subsequent 
day.  See  McDonald  v.  RJcMahon,  66 
Ala.  115. 

In  tlie  Federal  Courts,  the  rules  do 
not  require  the  cause  to  be  set  down' 
for  hearing  at  a  regular  term,  but  after 
the  entry  of  the  order  to  take  the  bill 
pro  co7ifcsso,  Equity  Rule  18  declares 
that  thereupon  the  cause  shall  be  pro- 
ceeded in  ex  parte,  and  the  matter  of 
the  bill  may  be  decreed  by  the  court  at 
any  time  after  the  expiration  of  thirty 
days  from  the  entry  of  such  order,  if 
it  can  be  done  without  answer,  and  it 
is  proper  to  be  decreed.  Thomson  v. 
Wooster,  114  U.  S.  104.  See  Walz  v. 
Brookville  Nat.  Bank,  8  Rep.  580; 
Pendleton  v.  Evans,  4  Wash.  (U.  S.) 
336;  O'Hara  v.  MacConnell,  93  U.  S. 
150;  Stuart  7'.  St.  Paul,  63  Fed.  Rep, 
644;  Schofield  7'.  Horse  Springs  Cat- 
tle Co.,  65  Fed.  Rep.  433. 

4.  Geary  v.  Sheridan,  8  Ves.  Jr.  192 ; 
Russell  7'.  Lathrop,  122  Mass.  300; 
Rose  7'.  Woodruff,  4  Johns.  Ch.  (N. 
Y.)  547;  Iliggins  7".  Carpenter,  Harr. 
(Midi.)  256;  Thomson  v.  Wooster, 
114  U.  S.   104;   Freeman  7'.  Timanus, 
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For  an  order  taking  the  bill  as  confessed,  although  it  admits 
the  facts  alleged  in  the  bill,i  is  not  an  admission  that  the  plaintiff 
is  entitled  to  equitable  relief,  unless  authorized  by  the  allegations 
of  the  bill,^  and  the  final  decree  may  be  against  him,  notwith- 


12  Fla.  393;  State  v.  Jacksonville,  etc., 
R.  Co.,  16  Fla.  708. 

"  The  court  will  only  make  such  de- 
cree as  it  would  have  made  on  the 
state  of  the  pleadings,  had  there  been 
no  default,  and  the  allegations  of  the 
bill  had  been  proved."  Johnson  v. 
Kellj,  80  Ala.  135. 

Nunc  Pro  Tunc  Decree. — Where  a  de- 
fendant, after  an  order  p7-o  confesso,  is 
entitled  to  a  reference  to  a  master  to 
state  an  account  and  to  notice  of  the 
hearing,  and  dies  before  the  reference, 
a  final  decree  cannot  be  rendered 
against  him  upon  the  order  pro  con- 
fesso  without  revivor.  Hazard  v.  Du- 
rant,  14  R.  I.  25. 

BOiid  for  Restitution. — In  Alabama, 
under  the  statute  which  was  in  force 
prior  to  the  adojjtion  of  the  code,  the 
plaintiff  was  required  before  obtain- 
ing a  decree  against  a  nonresident 
defendant,  who  was  brought  in  by 
publication  only,  to  give  a  bond  for 
restitution  of  the  property  to  abide 
the  order  of  the  court,  and  the  failure 
to  require  such  bond  was  an  error  for 
which  the  decree  would  be  reversed. 
Erwin  v.  Ferguson,  5  Ala.  158 ;  Wajker 
V.  Mobile  Bank,  6  Ala.  452;  Beavers 
V.  Davis,  19  Ala.  82;  Rowland  v.  Day, 
17  Ala.  681 ;  Eslava  v.  Lepetre,  21  Ala. 
504;  Butler  "'.  Butler,  11  Ala.  668.  See 
Hanson  v.  Patterson,  17  Ala.  738; 
Cowart  V.  Harrod,  12  AJa.  265 ;  Mon- 
tandon  v.  Deas,  14  Ala.  33.  So  in 
Kentucky^  Klinefelter  v.  Blaine,  3 
Dana  (Ky.)  467. 

But  under  the  Alabama  Code,  §§ 
3830-3835,  although  the  failure  to  give 
a  bond  would  be  good  cause  for  refus- 
ing to  confirm  a  sale  under  the  decree, 
it  does  not  render  the  decree  errone- 
ous. Holly  V.  Bass,  63  Ala.  387; 
Hurt  V.  Blount,  63  Ala.  327. 

In  Virginia,  See  Ross  t».  Austin,  4 
Hen.  &  M.  (Va.)  502. 

In  Tennessee,  see  Scovel  v.  Absten, 
I  Tenn.  Ch.  73. 

1.  See  siifra,  IX.  6.  b.  Admissions 
Implied  by  Default. 

2.  The  plaintiff  is  not  precluded 
from  contesting  the  sufficiency  of  the 
bill  or  from  insisting  that  the  aver- 
ments in  it  do  not  justify  a  de- 
cree. 


Alabama. — McDonald  v.  Mobile  L. 
Ins.  Co.,  56  Ala.  468. 

Arkansas. —  Clarke  t'.  Strong,  13 
Ark.  491. 

Delaware. — Farmers'  Bank  v.  Gil- 
pin, I  Harr.  (Del.)  561. 

Illinois. — Augustine  v.  Doud,  i  111. 
App.  588;  Parke  v.  Brown,  12  111. 
App.  291 ;  Waugh  v.  Schlenk,  23  111. 
App.  433;  Gold  T'.  Ryan,  14  111.  53; 
Thom}oson  v.  Dearborn,  107  111.  87; 
Silsbe  V.  Lucas,  36  111.  462 ;  Gault 
V.  Hoagland,  25  111.  266;  Martin  xk 
Hargardine,  46  111.  322;  Forquer  v. 
Forquer,  21  111.  294,  where  the  relief 
granted  exceeded  the  prayer  of  the  bill. 

lorva. — Johnson  v.  Mantz,  69  Iowa 
710. 

Kansas.  —  Beecher  v.  Ireland,  46 
Kan.  97. 

Kentucky. — McDowell  v.  Graham, 
3  Dana  (Ky.)  73;  Rhodes  f.  Cobb,  4 
Dana   (Ky.)  23. 

Michigan. — Damouth  t'.  Klock,  29 
Mich.  289;  Wheeler  T'.  Hatheway,  58 
Mich.  77  ;  Covell  v.  Cole,  16  Mich.  223. 

Mississippi. — Spears  -o.  Cheatham, 
44  Miss.  64. 

Tennessee. — Chandler  f.  Jobe,  5  Lea 
(Tenn.)  593;  M'Gavock  v.  Elliott,  3 
Yerg.  (Tenn.)  373. 

United  States. — Ohio  Cent.  R.  Co. 
-;.  Central  Trust  Co.,  133  U.  S.  83. 

'*  The  complainant  is  not  entitled  as 
of  course  to  a  final  decree  when  he  has 
obtained  an  order  pro  confesso.  The 
matter  of  the  bill  is  still  to  be  decreed 
by  the  court,  and  then  only  when  it  is 
proper  to  be  decreed.  The  bill  is  to 
be  examined  to  see  if  the  facts  alleged 
entitle  the  complainant  to  relief."  An- 
drews V.  Cole,  20  Fed.  Rep.  410.  See 
also  Brinkerhoff  v.  Franklin,  21  N. 
J.  Eq.  334;  Mutual  L.  Ins.  Co.  v. 
"Sturges,  32  N.  J.  Eq.  678. 

Suffering  a  decree  pro  confesso  is  an 
admission  of  the  facts  which  are  well 
pleaded,  but  the  decree  does  not  aid  or 
supplement  a  bill  which  doe'?  not  state 
a  good  cause  of  action.  Keil  v.  West, 
21  Fla.  520;  Belew  -•.  Jones,  56  Miss. 
342;  Garland  v.  Hull,  13  Snied.  &  M. 
(Miss.)  76;  V/est  Feliciana  R.  Co.  v. 
Stockett,  27  Miss.  739;  Koster  t'.  Mil- 
ler, 149  111.  T95. 

When  Not  an  Estoppel. — A  joint  de- 
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standing  the  order /r^  confesso  in  his  favor.^ 

8.  Impeaching  the  Decree  —  a.  By  Appeal. — In  most  jurisdic- 
tions a  defendant  against  whom  a  final  decree  pro  confesso  has 
been  rendered  may  review  the  same  by  appeal  or  error.* 


fendant  who  has  allowed  a  bill  to  be 
taken  as  confessed  apainst  himself  is 
not  thereby  precluded  from  bringing 
an  action  at  law  involving  the  same 
subject-matter  if  the  bill  itself  makes 
out  no  case  for  relief.  Wheeler  v. 
Hatheway,  58  Mich.  77. 

Uncertainty  in  the  Allegations  will 
vitiate  the  decree  unless  the  requisite 
certainty  is  supplied  by  proof.  See 
supra,  IX.  6.  c. 

1.  Russell  V.  Lathrop,  122  Mass.  300. 
"  It  is  well  settled  by  the  highest 

authorities  that  even  when  an  order 
overruling  a  demurrer  is  followed  by 
an  order  taking  the  bill  for  confessed 
and  referring  the  cause  to  a  master  for 
an  account  according  to  the  prayer  of 
the  bill,  neither  is  a  final  decree  in 
any  sense,  but  a  mere  interlocutory 
order  in  favor  of  the  plaintiflF,  and  on 
the  return  of  the  master's  report  the 
final  decree  may  be  the  other  way." 
Forbes  t'.  Tuckerman,  115  Mass.  120, 
citing  Smith  v.  Eyles,  2  Atk.  385; 
U.  S.  Bank  v.  White,  8  Pet.  (U.  S.) 
262;  Perkins  v.  Fourniquet,  6  How. 
(U.  S.)  206;  Bush  V.  Person,  18  How. 
(U.  S.)  82;  Pulliam  v.  Christian,  6 
How.  (U.  S.)  209;  Beebe  v.  Russell, 
19  How.  (U.  S.)283;  Gerrish  t.  Black, 
109  Mass.  474. 

Where  there  Are  Several  Defendants 
jointly  charged,  and  an  order /ro  con- 
fesso is  entered  against  one  of  them 
and  the  others  answer,  no  final  decree 
on  the  merits  can  be  rendered  against 
the  former  until  the  case  is  disposed 
of  with  regard  to  the  other  defend- 
ants. Frow  V.  De  La  Vega,  15  Wall. 
(U.  S.)  552.  See  supra,  IX.  6.  d. 
Successful    Defense  by   Codefendant. 

2.  As  the  majority  of  the  cases  cited 
under  the  preceding  sections  of  this 
article  were  decided  by  courts  of  last 
resort  on  appeal  or  error  by  the  de- 
fendant, it  is  sufficient -in  this  place 
to  point  out  exceptions  to,  or  quali- 
fications of,  the  general  rule.  As  to 
appeals  from  orders  granting  or  re- 
fusing applications  to  set  aside  orders 
and  decrees  pro  confesso  and  allow  the 
defendant  to  answer,  see  infra,  X.  9. 
Revieiv  of  Ruling  on  Application. 

In  England,  it  seems  that  no  appeal 
would  lie  from  a  final  decree  pro  con- 


fesso. Ringgold's  Case,  i  Bland  (Md.) 
12,  r/V/wj?"  Davis  v.  Davis,  2  Atk.  24; 
Maynard  v.  Pomfret,  3  Atk.  468; 
Carew  v.  Johnston,  2  Sch.  &  Lef.  292; 
Jopling  V.  Stuart,  4  Ves.  Jr.  619; 
Geary  v.  Sheridan,  8  Ves.  Jr.  192; 
Ogilvie  V.  Heme,  13  Ves.  Jr.  563; 
Heyn  v.  Heyn,  Jac.  49.  "This  is  un- 
doubtedly the  rule  in  Chancery  in 
England."  Bettont'. Williams, 4Fla. 11. 

In  New  York,  as  in  England,  an  ap- 
peal could  be  taken  from  an  interlocu- 
tory decree  or  order,  and  if  the  party 
declined  to  appeal,  or  omitted  to  do  so 
within  the  time  limited,  he  would  be 
considered  as  acquiescing  in  the  pro- 
priety of  the  order  taking  the  bill  as 
confessed,  and  a  subsequent  default  at 
the  hearing  would  debar  him  from 
bringing  any  question  in  the  cause  be- 
fore the  appellate  tribunal.  Murphy 
V.  American  L.  Ins.,  etc.,  Co.,  25 
Wend.  (N.  Y.)  249;  Sands  v.  Hildreth, 
12  Johns.  (N.  Y.)493;  Kane  v.  Whit- 
tick,  8  Wend.  (N.  Y.)  219. 

But  in  the  New  York  case  first  above 
cited,  where  the  bill  was  taken  as  con- 
fessed, against  the  appellant  who  did 
not  appear  on  the  hearing,  the  court 
said  that  "  Clearly  the  appellant  might 
have  appeared,  and  made  points  on 
the  frame  of  the  decree ;  nor  is  it  nec- 
essary to  deny  that,  if  he  had  been 
prejudiced,  an  appeal  would  have  lain. 
*  *  *  The  difficulty  lies  in  the  fact  of 
his  not  appearing  at  all.  *  *  *  He 
comes  here  as  to  a  court  of  original 
jurisdiction,  desiring  our  interference 
in  the  matter  which  would  have  been  at 
once  set  right  in  the  court  below  on 
its  being  presented." 

In  Vermont,  by  express  provision  of 
the  statute,  no  appeal  lies  from  a  final 
decree  made  in  consequence  of  the 
nonappearance  of  the  defendant,  or  for 
his  neglect  to  make  his  answer  agreea- 
bly to  the  rule  or  order  of  the  court. 
Hart  V.  Strong,  15  Vt.  377 ;  Paine  f. 
Slocum,  56  Vt.  50c; ;  Hall  v.  Lamb,  28 
Vt.  85. 

In  Virginia  and  West  Virginia,  the 
codes  prohibit  an  appeal  from  a  decree 
pro  confesso  for  any  matter  for  which 
a  judgment  or  decree  is  liable  to  be 
reversed  or  amended  on  motion  by  the 
court   or  judge   rendering  it,   as  pro- 
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The  legality  of  the  proceedings  prior  to  the  order  taking  the 
bill  as  confessed  is  then  open  to  inspection  in  the  appellate 
tribunal,*  and  the  decree  and  bill  may  be  examined  to  ascertain 
if  the  decree  is  warranted  by  the  case  made  by  the  bill.* 

But  the  decree  cannot  be  attacked  on  appeal  for  the  want  of 
testimony  or  the  insufficiency  of  the  evidence.* 

b.  By  Bill  of  Review. — A  final  decree  pro  confesso  may  be 
reversed  for  error  of  law  apparent  in  the  decree.* 

c.  By  Original  Bill. — A  final  decree  pro  confesso  cannot  be 
impeached  by  an  original  bill  except  on  the  ground  of  fraud. ^ 

X.  Opening  Orders  and  Decrees  Pro  Confesso  and  Allowing 
Defenses — (See  also  article  Defaults) — 1.  Power  to  Open — a. 
In  General — During  the  Term. — The  general  rule  that  orders  and 
decrees  in  chancery  may  be  altered,  revised,  or  revoked  during 
the  term  at  which  they  were  passed,  or  while  the  cause  remains 
open  for  further  proceedings,®  applies  to  orders  and  decree /r<? 
confesso!* 


vided  by  the  codes,  until  such  motion 
be  made  and  overruled  in  whole  or 
in  part.  See  infra,  X.  4.  e.  Error 
in  the  Decree. 

Time  for  Appeal. — In  Clark  --.  Carn- 
all,  18  Ark.  209,  it  was  held  that  a 
decree  pro  confesso,  under  a  statute 
providing  that  it  shall  become  "abso- 
lute" after  the  expiration  of  a  certain 
time,  is  not  appealable  until  "after  it 
has  been  made  final  by  the  operation 
of  the  statute  or  the  act  of  the  court." 
Compare  Smith  v.  Yell,  4  Ark.  293. 

Irregularities  Not  Olijected  to  Below. 
— "This  court  regard  it  as  a  good 
general  rule,  if,  after  service  of  process, 
the  defendant  is  in  contempt  or  upon 
his  appearance  fails  to  move  the  court 
below  to  correct  irregularities  in  the 
office,  or,  after  having  appeared,  he 
makes  default,  that  in  all  such  cases, 
those  irregularities  which  might  have 
been  corrected  by  the  court  below,  but 
were  not  there  moved,  ought  not  to 
be  regarded  in  the  appellate  court." 
Barnes  v.  Lee,  i  Bibb  (Ky.)  526. 

1.  Betton  V.  Williams,  4  Fla.  11; 
Hart  V.  Stribling,  21  Fla.  136;  De 
Cottes  V.  Jeft'ers,  7  Fla.  284;  Eldridge 
V.  Wightman,  20  Fla.  687.  See  also 
Keififer  v.  Barney,  31  Ala.  192;  Mauls- 
bv  V.  Wolf,  14  Ind.  457;  and  supra, 
IX.  3.  a.  (2)  Dtie  Service  of  Process 
Necessary. 

2.  See'sufra,  IX.  6.  b,  and  IX.  8. 

3.  Thomson  v.  Wooster,  114  U.  S. 
104;  Ohio  Cent.  R.  Co.  v.  Central 
Trust  Co.,  133  U.  S.  83.  See  also 
Masterson    v.   Howard,  18  Wall.   (U. 


S.)  99;  and  supra,  IX.  6.  b.  Admis- 
sions Implied  bv  Default. 

4.  Davis  V.  Speiden,  3  Mac  Arthur 
(D.  C.)  383,  104  U.  S.  83;  Bennett  v. 
Brown,  56  Ga.  216;  Groce  v.  Field,  13 
Ga.  24;  Prentiss  v.  Paisley,  25  Fla. 
927;  Braxton  v.  Lee,  4  Hen.  &  M. 
(Va.)  376;  Thomson  v.  Wooster,  114 
U.  S.  iii;  Ogilvie  v.  Heme,  13  Ves. 
Jr.  564.  See  also  article  Bills  of  Re- 
view, vol.  3,  p.  575  et  seq.,  notes;  and 
supra,  IX.  5.  Orders  Pro  Confesso, 
notes. 

5.  Davoue  v.  Fanning,  4  Johns.  Ch. 
(N.  Y.)  199;  Stribling  v.  H:trt,  20  Fla. 
243;  Ogilvie  V.  Heme,  13  Ves.  Jr.  564. 

6.  See  i?ifra,  XIV.  Amendment, 
Modification,  and  Vacation. 

7.  Burch  V.  Scott,  i  Bland  (Md.) 
112;  Benedict  v.  Auditor-Gen.  (Mich. 
1895),  62  N.  W.  Rep.  364;  Williamson 
V.  Sykes,  13  N.  J.  Eq.  182,  where  a  de- 
cree fro  confesso  was  opened  after  an 
order  of  reference  and  report  of  the 
master;  Dean  v.  Mason,  20  How.  (U. 
S.)  198;  Austin  V.  Riley,  55  Fed.  Rep, 

835- 
Intermediate  Purchase  toy  Tlilrd  Party. 

— A  party  is  not  deprived  of  this  rem- 
edy by  the  fact  that  third  parties  have 
purchased  in  reliance  upon  the  decree. 
Such  persons  purchase  at  the  risk  that 
the  decree  may  be  set  aside.  Southern 
Bank  v.  Humphreys,  47  111.  227 ;  Bene- 
dict V.  Aviditor-Gen.  (I^Iich.  1895), 
62  N.  W.  Rep.  364,  c/7/«^^- Ritson  v. 
Dodge,  33  Mich.  463;  McGoren  v, 
Avery,  37  Mich.  120;  Cook  v.  French, 
96  Mich.  525. 
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After  the  Term. — And  a  final  decree  pro  confesso  may  be  set  aside 
on  motion  or  petition  after  the  lapse  of  the  term  at  which  it  was 
rendered,*  for  irregularity  in  the  proceedings,^  or  upon  a  proper 
showing  of  surprise,  mistake,  accident,  etc.,'  or  where  the  decree 
injuriously  affects  the  rights  or  interests  of  a  stranger  to  the  suit 
that  have  not  been  heard  or  protected,*  and  the  power  of  the 
court  in  this  behalf  is  frequently  enlarged  or  regulated  by  express 
statutory  provisions.^  But  except  by  statute  it  cannot  be  set 
aside  on  motion  or  petition  merely  because  it  is  erroneous.® 

b.  In  the  Federal  Courts — During  the  Term. — All  orders  and 
decrees  in  the  federal  courts  are  subject  to  modification  or  rescis- 
sion during  the  term,''  and  this  power  of  the  court  exists  so  long 

pired ;  and  it  will  be  set  aside  after 
the  specified  time  only  for  such 
reasons  as  would  warrant  the  chancel- 
lor in  setting  aside  a  decree  pro  con- 
fesso after  the  term  has  elapsed. 
Stribling  v.  Hart,  20  Fla.  235.  See 
also  Divers  xk  Mark,  3  Mo.  81. 

On  the  other  hand,  there  is  no 
greater  solemnity  or  inviolability 
attached  to  it  than  to  other  final 
decrees,  and  it  may  be  opened  upon 
proper  cause  shown  after  it  has  be- 
come "absolute"  under  the  statute  or 
rule.     Stribling  v.    Hart,   20  Fla.  235. 

Decree  Fro  Confesso  after  Appearance. 
— In  Michigan,  it  has  been  declared 
that  although  a  decree  fro  confesso 
may  be  set  aside  upon  petition  or  mo- 
tion after  enrollment,  upon  proper 
cause  shown,  "it  is  otherwise  when 
the  bill  has  been  taken  as  confessed 
after  appearance."  Low  v.  Mills,  61 
Mich.  41,  citing,  to  the  proposition  in 
quotations,  May^ard  v.  Pereault,  30 
Mich.  160. 

Florida. — It  was  intimated  in  Strib- 
ling V.  Hart,  20  Fla.  247,  that  upon 
close  examination  the  English  cases 
sustain  the  distinction  above  stated, 
but  the  court  was  inclined  to  follow 
the  American  practice  which  was  con- 
ceded not  to  recognize  that  distinc- 
tion. 

2.  See  infra,  X.  4.  b.  Irregularity. 

3.  See  infra,  X.  4.  c.  Surprise, 
Accident,  Mistake,  etc. 

4.  BrinkerhoflF  v.  Franklin,  21  N.  J. 
Eq.  334.  See  also  infra,  XIV.  3.^.(4). 

5.  See  infra,  X.  2.  As  an  Exercise 
of  Discretion,  etc.;  X.  4.  a.  ^'■Qood 
Cause ',^'  and  X.  4.  e.  Error  in  the 
Decree. 

6.  See  infra,  X.  4.  e.  Error  in  the 
Decree. 


1.  After  Reyersal  and  Remand. — The 

chancellor  may  set  aside  his  decree 
pro  confesso  after  reversal  on  appeal, 
and  remand  for  something  further  to 
be  done  preparatory  to  another  final 
decree.  Keenan  v.  Strange,  12  Ala. 
290.  See  also  Moody  v.  McDuff,  58 
Miss.  751 ;  Ingersoll  v.  IngersoU,  42 
Miss.  155. 

After  Affirmance  and  Remand. — 
Where  all  the  defendants  demurred 
and  only  one  of  them  appealed  from  a 
decree  overruling  the  demurrer,  it 
was  held  that  after  aflirmance  and 
remand  the  chancellor  had  power  to 
set  aside  a  decree  pro  cotifesso  entered 
against  a  defendant  who  failed  to 
appeal,  after  the  time  for  answer 
allowed  by  the  chancery  court,  but 
within  the  time  allowed  his  codefend- 
ant  by  the  Supreme  Court.  Kelly  v. 
Brooks,  57  Miss.  225. 

So,  where  the  defendant  appeals 
from  a  decree,  and  it  appears  that  there 
is  an  iri-egularity  in  the  decree  which 
is  not  available  to  him,  because  of  his 
omission  to  inckide  it  in  the  reasons 
contained  in  his  petition  of  appeal,  the 
appellate  court  may  affirm  the  decree 
A%1thout  prejudice  to  an  application  by 
the  appellant  to  the  chancellor  to 
modify,  open,  or  set  aside  the  decree, 
so  as  to  reach  the  merits  of  the  case. 
O'Brien   v.   Hulfish,   22  N.  J.  Eq.  471. 

Decrees  Absolute  after  Specified 
Period. — When  a  statute  or  rule  of 
court  provides  that  a  decree  pro  con- 
fesso shall  become  absolute  at  the  ex- 
piration of  a  certain  time,  unless  the 
defendant  shall  within  that  time  move 
to  set  it  aside  or  to  have  the  time 
enlarged  for  filing  the  answer,  such  a 
decree  upon  failure  to  make  the  motion 
in  time  acquires  the  same  quality  of 
finality  as  if  it  were  rendered  in  term, 
and   the   term   of  its  rendition  had  ex- 


7.  See  infra,  XIV.  3.  a.  and  X.  4.  b., 

and  the  federal  cases  cite'd  in  the  notes 
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as  it  retains  control  of  the  cause.^ 

After  the  Term. — Final  decrees  pro  confesso  in  the  federal  courts 
are  rarely,  if  ever^  disturbed  upon  motion  or  petition  first  made 
after  the  close  of  the  term.^ 

Not  Controlled  by  State  Practice. — Authority  to  vacate  or  set  aside  a 
final  decree  pro  confesso  after  the  term  at  which  it  is  rendered 
can  neither  be  conferred  upon  nor  withheld  from  the  federal 
courts  by  the  statutes  of  a  state  or  the  practice  of  its  courts.* 

2.  As  an  Exercise  of  Discretion — And  Statutory  Regulations — As  an 
Exercise  of  Discretion.— In  the  absence  of  regulation  by  statute  or  rule 
of  court,  an  application  to  set  aside  an  order  or  decree  pro  confesso, 
and  allow  a  defense  on  the  merits,  is  usually  addressed  lO  the 
sound  discretion  of  the  court,*  subject  to  review  by  an  appellate 


to  those  sections.     Dean  v.  Mason,  20 
How.  (U.  S.)  198. 

1.  If  a  motion  is  made  to  vacate  a 
judgment  or  decree  at  the  same  term 
at  which  it  was  rendered,  and  the  mo- 
tion is  presented  to  the  court  and  sub- 
mitted, and  taken  under  advisement, 
the  court,  at  a  subsequent  term,  in 
ruling  upon  this  motion,  may  vacate 
and  set  aside  a  judgment  or  decree. 
Goddard  v.  Ordway,  loi  U.  S.  745, 
cited  in  Schofield  'o.  Horse  Springs 
Cattle  Co.,  65  Fed.  Rep.  433. 

2.  See  the  federal  cases  cited  infra, 
in  the  notes  to  X.  4.  b.  Irregularity, 
and  X.  4.  c.  Surprise,  Accident,  etc. 

United  States  Equity  Kule  19  provides 
that  the  final  decree  fro  confesso 
"shall  be  deemed  absolute,  unless  the 
court  shall,  at  the  same  term,  set  aside 
the  same,  or  enlarge  the  time  for  filing 
the  answer,  upon  cause  shown,  upon 
motion  and  affidavit  of  the  defendant." 

In  the  case  of  McMicken  v.  Perin, 
18  How.  (U.  S.)  507,  which  was  the 
case  of  a  decree  pro  co?tfesso  which  had 
become  absolute  under  the  rule,  Mc- 
Micken, at  a  subsequent  term  of  the 
Circuit  Court,  filed  a  petition  alleging 
that  he  had  been  deceived  by  Perin  in 
reference  to  the  prosecution  of  the 
bill,  and  had  consequently  failed  to 
make  any  appearance  or  answer,  and 
that  he  had  a  meritorious  defense,  and 
prayed  the  court  to  set  aside  the  de- 
cree and  allow  him  to  file  an  answer 
to  the  bill.  The  Circuit  Court  dis- 
missed the  petition.  The  Supreme 
Court,  r/V/«^  Cameron  v.  M' Roberts,  3 
Wheat.  (U.  S.)  591,  held  that  the 
Circuit  Court  had  "  no  power"  to  set 
aside  the  decree  on  motion  after  the 
term  at  which  it  was  rendered.  By 
reference  to  Cameron  v,  M' Roberts, 


above  cited,  it  will  be  seen  that  it  was 
a  decree  after  appearance  and  answer. 
It  seems,  therefore,  that  the  Supreme 
Court  regards  a  decree  pro  confesso 
which  has  become  "absolute"  under 
Equity  Rvile  18,  as  in  the  same  condi- 
tion in  which  a  final  decree  upon  ap- 
pearance and  answer  is  considered 
after  the  term  at  which  it  was  rendered. 
And  in  Stribling  v.  Hart,  20  Fla.  235, 
the  Supreme  Court  of  Florida,  upon 
examination  of  those  cases,  said  that  it 
could  see  no  escape  from  that  con- 
clusion.    See   also  the  following  note. 

3.  Austin  V.  Riley,  55  Fed.  Rep.  833. 
"  The  question  relates  to  the  power 

of  the  courts,  and  not  the  mode  of  pro- 
ceeding." Bronson  v.  Schulten,  104 
U.  S.  410. 

4.  Interlocutory  Orders  Pro  Confesso. 
— Carter  v.  Torrance,  11  Ga.  654; 
Thornton  v.  Hightower,  17  Ga.  i ; 
Franz  v.  Winne,  6  111.  App.  82;  Nor- 
ton V.  Hixon,  25  111.  439;  Mills  v. 
McLeod,  86  Mich.  290. 

Final  Decrees  Pro  Confesso. — Smith  v. 
Brittenham,  88  111.  291 ;  Starne  v. 
Farr,  17  111.  App.  491 ;  Russell  v. 
Waite,  Walk.  (Mich.)  31 ;  Low  v. 
Mills,  61  Mich.  44;  Benedict  v.  Au- 
ditor-Gen. (Mich.  1895),  62  N.  W. 
Rep.  364;  Pittman  v.  McClellan,  55 
Miss.  299;  Williams  v.  Duncan,  44 
Miss.  375 ;  Robertson  v.  Miller,  3  N. 
J.  Eq.  4(^1;  Wooster  v.  Woodhull,  i 
Johns.  Ch.  (N.  Y.)  539;  Chandler  t>. 
jobe,  5  Lea  (Tenn.)  593 ;  Hall  v. 
Lamb,  28  Vt.  85;  Rogan  v.  Walker,  i 
Wis.  631  ;  Dean  v.  Mason,  20  How. 
(U.  S.)  198.  See  also  Smith  v.  Wal- 
ton, 3  Bibb  (Ky.)  152;  Edrington' z». 
Harper,  5  J.  J.  Marsh.  (Ky.)  293. 

"  No  General  Rule  can  be  laid  down 
by  the  court  to  govern   it  in  applica- 
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court,  if  at  all,  only  for  abuse.* 

Interlocutory  Orders  Pro  Confesso. — Applications  to  open  orders  that 
the  bill  be  taken  pro  confesso  are  treated  with  indulgence,  and  re- 
lief is  generally  granted  on  terms.^ 

Final  Decrees  Pro  Confesso. — But  an  attempt  to  set  aside  a  final  decree 
pro  confesso  is  more  closely  scrutinized,*  and  the  discretion  to  be 


tions  of  this  kind.  *  *  *  A  decree 
regxilarly  obtained  against  a  party  by 
default  should  not  be  opened  unless 
under  special  circumstances,  and  then 
only  to  promote  the  ends  of  justice." 
Russell     r.    Waite,     Walk.      (Mich.) 

31- 

1.  See  t7ifra,  X.  9.  Review  of  Rul- 
ing; etc. 

2.  Robertson  v.  Miller,  3  N.  J.  Eq. 
451 ;  Alexander  t-.  Quigley,  2  Duv. 
(Ky.)  399;  Scales  v.  Nichols,  3  HayAv. 
(Tenn.)  229.  See  also  iiifra,  X.  7. 
Terms. 

"  There  is  no  general  and  positive 
rule  upon  this  subject.  Whether  the 
court  will  interfere  to  release  a  party 
from  the  consequences  of  his  default 
must  depend  upon  sound  discretion, 
arising  out  of  the  circumstances  of 
the  case."  Carter  v.  Torrance,  11 
Ga.  654. 

In  Williams  v.  Thompson,  2  Bro. 
C.  C.  280,  quoted  in  Carter  v.  Torrance, 
II  Ga.  654,  Lord  Thurlow  observed 
that  if  a  defendant  comes  in  after  a 
bill  has  been  taken  pro  confesso  upon 
any  reasonable  ground  of  indulgence, 
and  pays  costs,  the  court  will  attend  to 
his  application  if  the  delay  has  not 
been  extravagantly  long;  but  that  if 
the  indulgence  has  been  great  and 
frequent  there  is  danger  of  abuse  of 
the  precedent,  for  the  purpose  of  de- 
lay. See  also  Thornton  t^.  Hightower, 
.17  Ga.  I. 

In  Campbell  z'.  Crutcher,  3  Tenn. 
Ch.  254,  a  defendant's  application  to 
open  an  order  pro  'confesso  was  denied 
because  of  his  failure  to  show  a  suffi- 
cient excuse  for  not  filing  his  answer 
within  the  time  fixed  by  agreement  of 
the  parties.  The  court  was  also  influ- 
enced by  the  circumstance  that  the 
proposed  defense  was  available  in  that 
particular  case  without  opening  the 
order. 

After  an  order  that  the  bill  be  taken 
pro  confesso,  merely  putting  in  an 
answer  is  not  sufficient  to  set  aside 
the  order.     Carter  v.  Torrance,  11  Ga. 

554- 

Not  to  Delay  the  Hearing. — By   the 


modern  practice,  the  answer  is  to  be 
replied  to  instanter,  and  is  not  to  de- 
lay the  hearing.  Scales  xk  Nichols,  3 
Hayw.  (Tenn.)  229;  Fisher  v.  Fisher, 
4  Hen.  &  M.  (Va.)  484. 

Where  a  statute  gives  the  defendant 
an  absolute  right  to  file  hir,  answer 
at  any  time  before  the  hearing, 
and  he  neglects  to  file  it  until  the 
cause  is  ready  for  hearing,  qucere  as 
to  what  effect  it  has  upon  the  progress 
of  the  cause.  Fond  v.  Lockwood,  11 
Ala.  567. 

3.  Hart  v.  Lindsay,  Walk.  (Mich.) 
72;  Baxter  v.  Lansing,  7  Paige  (N. 
Y.)  352 ;  Rogan  v.  Walker,  i  Wis.  631 ; 
Carpenter  -o.  Muchmore,  15  N.  J.  Eq. 
123;  Robertson  v.  Miller,  3  N.  J.  Eq. 

451- 

Judicial  Discussion  of  tbe  Rule. — In 

the  case  last  cited,  the  court  said : 
"  Such  decrees  are  placed  on  the  same 
footing  as  other  decrees  regularly 
made,  and  are  not  disturbed  except 
under  special  circumstances.  In 
Knight  V.  Young,  2  Ves.  &  B.  184, 
there  was  an  application  to  get  rid  of 
such  a  decree,  and  that  the  party 
should  be  let  in  to  answer,  and  Lord 
Eldon  said  the  court  has  never  done 
that  without  a  strong  ground,  being 
very  tender  of  opening  a  decree  of  this 
sort,  which  is  a  mode  of  obtaining  a 
judgment  of  the  court  prescribed  by 
the  legislature i  not  a  decree  nisi,  such 
as  the  plaintilT,  upon  the  defendant's 
default,  chooses  to  stand  by.  The  ap-' 
plication  was  refused,  though  based 
upon  an  affidavit  that  the  decree  pro 
confesso  was  not  the  consequence 'of 
wilful  default,  but  of  imbecility  of 
mind.  " 

In  Rust  V.  Lynch,  54  Md.  636,  the 
defendant  filed  a  petition  for  the  vaca- 
tion of  a  final  decree  pro  confesso 
more  than  three  months  after  its  ren- 
dition, and  after  execution  had  been 
issued  thereon.  The  sole  ground  of 
the  application  was  surprise  to  the  de- 
fendant in  the  faik:rc  or  neglect  of 
his  solicitor  to  appear  in  the  case  as 
he  was  authorized  and  had  promised 
to    do.     Upon    reversal   of   an   order 
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exercised  must  be  regulated  by  law  and  precedent,  and  not    be 


vacating  the  decree,  the  Court  of  Ap- 
peals said : 

"  The  object  of  the  statute  under 
which  the  ex  farte  proceedings  were 
taken  was,  as  declared  in  Oliver  v. 
Palmer,  ii  Gill  &  J.  (Md.)  426,  to 
provide  a  just  and  reasonably  ex- 
peditious mode  of  obviating  the  de- 
lays and  difficulties  to  which  com- 
plainants were  subjected  by  the  neg- 
lect of  defendants,  and  their  disobe- 
dience to  the  mandates  of  the  court; 
and,  as  in  that  case  held,  no  construc- 
tion of  the  statute  should  be  indulged 
that  would  either  reward  or  encour- 
age defendants  in  their  contumacious 
neglect  of  the  process  of  the  court 
when  duly  served  upon  them.  De- 
crees are  not  lightly  to  be  disturbed 
or  vacated,  after  enrollment,  though 
entered  upon  default  of  the  defend- 
ants ;  and  it  is  only  when  there  are 
strong  and  special  circumstances 
shown,  and  the  conduct  of  the  party 
applying  is  entirely  free  from  well- 
grounded  imputation  of  laches  or 
mala  fides,  that  his  application  will  be 
entertained  and  the  discretion  of  the 
court  exercised  in  his  favor.  If  it 
were  otherwise,  the  certainty  and  sta- 
bility of  decrees  would  be  destroyed, 
and  parties  would  never  know  when 
they  were  at  the  end  of  litigation.  This 
principle  has  been  asserted  and  ad- 
hered to  on  various  occasions  by  this 
court.  *  *  *  As  analogous,  and  pro- 
ceeding upon  the  same  reason  and 
principle  of  policy  for  the  preservation 
of  the  certainty  and  stability  of  judg- 
ments, we  may  refer  to  cases  decided 
by  this  court  upon  applications  to 
strike  out  judgments  by  default  at 
law  after  the  lapse  of  the  term.  By 
those  cases  it  is  well  settled  that,  where 
the  process  has  been  regularly  served 
upon  the  defendant,  and  he  fails  to  ap- 
pear and  make  his  defense,  and  judg- 
ment is  regularly  entered  against  him, 
a  strong  case  must  be  presented  to 
justify  the  court  in  striking  out  the 
judgment  after  the  lapse  of  the  term ; 
and  the  court  will  not  in  any  such 
case  interfere  with  the  judgment  un- 
less the  facts  produced  clearly  estab- 
lish 'fraud,  deceit,  surprise,  or  irregu- 
larity in  obtaining  the  same,'  and  that 
the  defendant  has  acted  bona  fide  and 
with  reasonable  diligence  in  making 
the  application.  Anderson  v.  Graff, 
41    Md.   601;    Sarlouisr;.    Firemen's 


Ins.  Co.,  45  Md.  241 ;  Abell  v.  Simon, 
49  Md.  318.  See  also  case  of  Kemp 
V.  Cook,  18  Md.  130,  and  the  recent 
case  of  Smith  v.    Black,  51   Md.  247." 

The  introductory  part  of  the  fore- 
going remarks  by  the  Court  of  Ap- 
peals of  Maryland  was  quoted  and 
characterized  as  eminently  proper  in 
Stribling  v.  Hart,  20  Fla.  235. 

Not  to  Injure  the  Plaintiff. — And  the 
decree  will  not  be  disturbed  when  the 
result  must  be  injurious  to  the  plaintiff. 
Robertson  v.  Miller,    3  N.  J.    Eq.  451, 

Death  of  Witnesses. — Where  the  de- 
fendant had  been  grossly  negligent  in 
suffering  a  decree  pro  confesso  to  be 
taken  against  him,  and  the  principal 
witness  in  support  of  a  very  material 
charge  in  the  bill  had  died  since  the 
default,  the  court  declined  to  relieve 
the  defendant  by  opening  the  decree 
and  permitting  a  defense.  Wooster 
V.  Woodhull,  I  Johns.  Ch.  (N.  Y.)  539. 

In  Buchanan  v.  McManus,  3 
Humph,  (Tenn.)  449,  the  defendant 
made  a  motion  to  set  aside  an  order 
pro  confesso;  which  was  resisted  by 
plaintiff's  counter  affidavit  showing 
the  death  of  Hill,  one  of  his  witnesses, 
after  the  order  was  entered,  and  also 
.tending  to  show  that  he  was  the  only 
witness  by  whom  the  charges  in  the 
bill  could  be  sustained.  The  order 
pro  confesso  was  set  aside,  and,  there 
being  no  proof,  the  bill  was  dismissed. 
An  appeal  was  taken,  and  in  affirming 
the  decree  of  dismissal  the  covirt 
said  :  "That  a  court  of  chancery  ought 
not  to  set  aside  a  rule,  taking  a  bill 
pro  confesso  after  the  witnesses  are 
dead,  as  a  general  rule,  is  unquestion- 
ably true ;  but  there  may  be  exceptions 
to  it,  addressing  themselves  so  strong- 
ly to  the  conscience  of  a  chancellor  as 
to  make  it  imperative  on  him  to  do  so. 
In  the  case  now  under  consideration, 
we  cannot  say  that  the  chancellor 
erred  in  the  exercise  of  his  discretion ; 
we  cannot  say  (for  no  such  case  is 
made  out)  that  the  witnesses  all  were 
dead ;  Hill  was,  but  it  does  not  appear 
that  he  was  the  sole  witness  to  the 
transaction ;  and  if  it  did,  we  should 
be  at  a  loss  for  a  principle  to  reverse 
upon." 

Wilful  Neglect  to  Answer. — Where  a 
party  deliberately  neglects  to  answer 
after  due  service  of  process  and  ample 
opportunity,  and  makes  no  attempt  to 
do  so  before  the  final  decree,   it  will 
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controlled  by  a  mere  desire  to  let  in  a  defense  upon  the  merits.* 

statutory  Eegulations. — An  absolute  or  qualified  right  to  have  an 
order  or  decree  pro  confesso  opened  and  to  be  let  in  to  answer  to 
the  merits  is  often  conferred  upon  the  defendant  by  express  stat- 
ute or  by  rule  of  court,*  and  the  defendant  may  avail  himself 


not  be  set  aside  to  enable  him  to 
answer.  Frisbee  t*.  Timanus,  12 
Fla.  300;  Freese  v.  Swayze,  26  N.  J. 
Eq.  437;  Smith  v.  Brittenham,  88  111. 
291 ;  Starne  v.  Farr,  17  111.  App.  491 ; 
Burge  V.  Burge,  88  111.  164.  See  also 
Hart  V.  Lindsay,  Walk.  (Mich.)  72. 

His  application  under  such  circum- 
stances "is  addressed  to  the  extreme 
favor  of  the  Court,  and  cannot  be  suc- 
cesful  unless  it  rests  on  the  clearest 
equity."  Boynton  v.  Sandford,  28  N. 
J.  Eq.  184. 

Preponderance  of  Eyldeace  against 
Answer. — A  final  decree  will  not  be 
opened  to  let  in  a  defense  where,  from 
the  affidavits  submitted,  it  appears 
that  the  evidence  to  sustain  such 
defense  would  be  insufficient  to  over- 
come that  on  which  the  decree  was 
founded.  Morris  v.  Hinchman,  32  N. 
J.  Eq.  204. 

To  the  same  effect,  see  Ferussac  v. 
Thorn,  I  Barb.  (N.  Y.)  42. 

Motion  Denied  upon  Condition. — ^The 
defendant  has  no  equitable  ground  for 
opening  a  decree  fro  confesso  where 
the  plaintiff  stipulates  to  limit  his 
recovery  to  a  sum  less  than  the  ex- 
pense to  which  the  defendant  would 
be  put,  in  a  trial  upon  the  issue  raised 
by  the  proposed  answer.  Andrews  v. 
Denslow,  14  Blatchf.  (U.  S.)  182. 

1.  Rust  V.  Lynch,  54  Md.  636,  cited 
"with  approval  in  Stribling  v.  Hart,  20 
Fla.  235.  See  also  Low  v.  Mills,  61 
■Mich.  35. 

2.  Constitutionality  of  Special  Act. — 
An  act  of  the  legislature  was  held  con- 
stitutional which  authorized  a  court 
of  equity,  upon  the  application  or 
petition  of  the  defendant  in  a  certain 
cause,  and  "  upon  the  establishment 
of  a  satisfactory  prima  facie  case,  to 
open  any  decree  or  order"  which  had 
been  passed  against  him  in  said  cause, 
to  the  end  that  he  "  may  account  fully, 
fairly  and  equitably  for  the  estate" 
which  had  been  under  his  manage- 
ment, and  for  a  settlement  of  which 
the  suit  was  instituted,  "  provided  the 
said  court  shall  be  satisfied  that  jus- 
tice will  be  promoted  by  opening  such 
decree  or  order,  and  provided  it  be 
opened  upon  such  terms,"  as  to  costs. 


the  nature  of  the  defenses  to  be  relied 
on,  the  taking  of  testimony,  etc.,  "as 
to  the  court  may  seem  consistent  with 
equity,  it  being  the  design  of  this  act 
to  remove  any  legal  impediment  to 
the  granting  of  such  application,  and 
to  afford  the  defendant  such  redress, 
upon  the  principles  of  justice  and 
equity,  as  he  may  show  himself  en- 
titled to,  when  relieved  from  the 
operation  of  any  technical  or  rigid 
rule  of  law."  This  act  was  not  re- 
garded as  imposing  on  the  court  a 
duty  primarily  to  decide  whether  or 
not  the  defendant  would  be  able  ulti- 
mately to  make  out  his  defenses,  but 
only  to  ascertain  whether  he  had  ex- 
hibited a  satisfactory /r/wm  facie  case. 
Calvert  v.  Williams,  10  Md.  478. 

In  Alabama,  a  decree  which  has 
been  rendered  against  a  defendant 
without  personal  service  and  without 
appearance  is  not  absolute  until  eight- 
een months  after  its  rendition,  and 
at  any  time  within  that  period  the  de- 
fendant maj-  have  the  decree  opened 
upon  showing  sufficient  cause.  Code 
of  1876,  §§3830-3831.  When  the  decree 
is  thus  opened,  it  is  not  material  that 
the  defendant  did  not  have  construc- 
tive notice  of  the  pendency  of  the  suit. 
Hinton  v.  Citizens'  Mut.  Ins.  Co.,  63 
Ala.  488. 

Illinois. — The  statute  allowing  a  de- 
fendant not  served  with  process,  who 
fails  to  appear  before  decree,  to  come 
in  within  three  years  and  have  the 
decree  opened  and  be  allowed  to  de- 
fend on  the  merits,  applies  only  to 
persons  made  defendants  to  the  bill. 
One  who  was  not  a  party  may  file  a 
bill  to  impeach  the  decree  and  estab- 
lish his  rights.  Wellington  v.  Heer- 
mans,  no  111.  564. 

The  decree  is  for  the  period  of  three 
years,  simply  provisional,  and  though 
final  in  form,  does  not  become  so  in 
fact  until  the  lapse  of  the  prescribed 
time.  Lyon  v.  Robbins,  46  111.  276; 
Sale  V.  Fike,  54  111.  292. 

As  to  notice  of  the  application,  see 
Bruen  v.  Bruen,  43  111.  408. 

Under  section  17  of  the  chancery  act 
providing  that  the  "  court  may  permit" 
the  defendant  to  file  his  answer  "  upon 
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of    his    right  thus   to   be   let    in    to   defend,  though    it  be  not 


his  showing  sufficient  cause,"  it  was 
held  that  leave  could  not  be  had  as  a 
matter  of  right,  but  only  in  the  discre- 
tion of  the  court.  Smith  v.  Britten- 
ham,  88  111.  291.  See  also  Grubb  v. 
Crane,  5  111.  153. 

In  the^  case  first  cited,  the  court  said 
that  "  whether  this  provision  of  the 
statute  has  reference  to  decrees  order- 
ing a  bill  to  be  taken  for  confessed,  or 
to  final  decrees,  admits  of  some  doubt." 
See,  however,  on  this  point,  Collins 
V.  Grotty,  65  111.  545. , 

Maryland. — Under  the  17th  Equity 
Rule,  as  prc^ecribed  by  the  Court  of 
Appeals,  a  defendant  may,  by  special 
leave  of  the  court,  at  any  time  after 
the  bill  is  taken  pro  confesso,  and 
before  final  decree,  either  answer, 
plead,  or  demur  to  the  bill ;  but  to 
entitle  him  to  do  so  he  should,  accord- 
ing to  long-established  practice,  assign 
some  satisfactory  reason  in  his  appli- 
cation for  leave  why  the  delay  and 
failure  to  appear  and  answer  have 
occurred,  and  the  facts  should  be 
verified  by  his  oath.  By  the  adoption 
of  the  rtile  it  was  not  designed  in  any 
manner  to  repeal  or  change  the  re- 
quirements of  art.  16,  §  117,  of  the 
Code,  but  only  to  extend  the  provi- 
sions of  that  section  to  the  right  to 
plead  or  demur  as  well  as  to  answer 
under  oath.  Belt  v.  Bowie,  65  Md. 
350. 

The  Act  of  1795,  c.  88,  authorizing 
nonresident  defendants  against  whom 
decrees  fro  confesso  had  been  rendered 
for  want  of  appearance,  to  require  a 
review  of  the  same  by  the  chancellor 
within  eighteen  months  from  the  date 
of  such  decrees,  was  held  to  apply  also 
to  the  court  of  appeals.  Luckett  v. 
White,  10  Gill  &  J.  (Md.)  480. 

Micnigan. — In  McDonald  v.  Mc- 
Donald, 45  Mich.  44,  it  was  held  that 
under  Comp.  Laws,  §  5127,  providing 
that  a  defendant  brought  in  by  publica- 
tion "shall  be  admitted  to  answer" 
upon  petition  to  be  heard  after  default 
entered,  by  paying  or  securing  costs, 
the  defendant  had  an  absolute  and 
unqualified  right  to  answer,  and  that 
his  equities  could  not  be  decided  on 
affidavit,  but  only  after  a  hearing  on 
the  merits. 

Mississippi.— The  Code  of  i88o,§  1889, 
provides  that  no  pro  confesso  on  a  bill 
in  chancery  taken  in  pursuance  of  its 
provisions  "  shall  be  set  aside  without 


good  cause  shown."  See  Bryant  v. 
Rosenbaum,  62  Miss.  191.  McGowan 
V.  James,  12  Smed.  &  M.  (Miss.)  445; 
Pittman  v.  McClellan,  55  Miss.  299. 

New  Jersey. — Section  21  of  the  Chan- 
cery Act  provides  that  an  absent  de- 
fendant against  whom  a  final  decree 
pro  confesso  has  been  rendered  may, 
within  a  certain  period  and  upon  pay- 
ing or  securing  costs,  be  permitted  to 
appear  and  answer  the  bill,  and  there- 
upon such  proceedings  shall  be  had  as 
if  such  defendant  had  appeared  in  due 
.season  and  no  decree  had  been  made. 
Consolidated  Electric  Storage  Co.  -'. 
Atlantic  Trust  Co.,  50  N.  J.  Eq.  93. 

In  Tennessee,  it  is  provided  by  the 
Code,  §  5118,  that  "a  defendant  who 
has  been  served  with  process  may,  at 
any  time  before  final  decree,  on  good 
cause  shown,  obtain  from  the  chancel- 
lor, or  clerk  and  master,  an  order  set- 
ting aside  the  decree  pro  confesso  vipon 
filing  a  full  and  sufficient  answer  and 
the  payment  of  costs."  Sections  3823  e^ 
seq.  provide  for  relief  against  final  de- 
crees by  writ  of  error  coram  nobis;  and 
section  3829  confines  the  relief  to  be 
obtained  thereunder  to  "  errors  of  fact 
occurring  in  proceedings  of  which  the 
person  seeking  relief  has  had  no  no- 
tice, or  which  he  was  prevented  by 
disability  from  showing  or  correcting, 
or  in  which  he  was  prevented  from 
making  defense  by  surprise,  accident, 
mistake  or  fraud,  without  fault  on  his 
part."  Construing  these  sections  of 
the  code,  it  was  held  in  Johnson  v. 
Tomlinson,  13  Lea  (Tenn.)  604,  that  a 
final  decree  pro  cotifesso  against  a  per- 
son sui  Juris  upon  personal  service 
could  not  be  vacated  at  a  subsequent 
tenn  except  upon  writ  of  error  coram 
nobis. 

The  Code,  §  3529,  provides  for  set- 
ting aside  decrees  pro  confesso  in  case 
of  attachment.  For  a  construction  of 
the  section,  see  Cain  t'.  Jennings,  3 
Tenn.  Ch.  131. 

In  Virginia  and  West  Virginia,  the 
codes  provide  for  the  correction  of 
any  errors  in  decrees  pro  cottfesso  for 
want  of  appearance,  which  would  be 
ground  for  reversal  on  appeal.  See 
infra,  X.  4.  e.  Krror  in  the  Decree. 

In  the  Federal  Courts,  Equity  Rule  19 
allows  the  court  to  set  aside  a  decree 
pro  confesso  at  the  same  term,  or  en- 
large the  time  for  filing  an  answer  up- 
on cause  shown. 
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reserved  to  him  in  the  decree.* 

Where  the  statute  secures  to  the  defendant  an  absolute  right 
to  set  aside  an  order  pro  confesso  upon  filing  a  full  and  complete 
answer,  a  refusal  of  permission  to  file  an  insufficient  answer  does 
not  deprive  him  of  the  right  to  file  a  complete  answer  within  the 
time  limited.^ 

3.  By  Implication. — Where  the  plaintiff  amends  his  bill  in  a  ma- 
terial matter  after  an  order  taking  the  bill  as  confessed,  the  default 
is  thereby  opened  and  superseded,  and  the  defendant  has  the  right 
to  answer  without  any  order  setting  aside  his  default.*  But  after 
a  bill  has  been  taken  pro  confesso,  the  mere  filing  of  an  answer 
without  consent  or  leave  of  the  court  does  not  operate  to  set 
aside  the  order.* 

4,  Grounds  for  Opening — a.  "  GoOD  CAUSE." — Where  a  statute 
authorizes  the  court  to  set  aside  an  order  or  decree  pro  con/essa 
upon  "  good  cause"  shown,  it  seems  to  require  a  clear  and  meri- 
torious defense.^     But  mere  inattention  or  forgetfulness  on  the 


"  Good  Cause  "  as  a  ground  for  open- 
ing the  order  or  decree,  see  infra, 
X.  4.  a.  "  Good  Cause." 

1.  Meriwether  v.  Hite,  2  A.  K. 
Marsh.  (Ky.)  181. 

2.  Pond  V.  Lockwood,  11  Ala.  567. 

3.  Lyndon  v.  I^yndon,  69  111.  43; 
Nelson  v.  Eaton,  66  Fed.  Rep.  376, 
where  the  bill  was  amended  so  as  to 
cure  an  omission  of  allegations  show- 
ing jurisdiction  in  the  federal  court. 
Utica  Bank  v.  Finch,  i  Barb.  Ch.  (N. 
Y.)  75,  where  the  amendment  intro- 
duced new  parties. 

Amendment  Withdrawn. — But  if  the 
amendment     be     withdrawn    by    the 


5.  Cain  v.  Jennings,  3  Tenn,  Ch, 
131,  holding  that  matters  in  abatement 
did  not  constitute  a  "good  cause." 
Totten  V.  Nance,  3  Tenn.  Ch.  264. 

Illegality  of  Transaction. —  In  Mc- 
Gowan  v.  James,  12  Smed.  &  M. 
(Miss.)  445,  a  decree  pro  confesso  on  a 
bill  to  foreclose  a  mortgage,  where 
the  neglect  to  answer  was  sufficiently 
excused,  the  illegality  of  the  debt  for 
which  the  mortgage  was  given  as  se- 
curity— a  note  given  for  the  purchase 
of  negroes  introduced  into  the  state  as 
merchandise  in  violation  of  law — was 
regarded  as  a/' good  cause"  for  open- 
ing the  default.      But  see  infra,  X.  4. 


plaintiff  before  he  has  complied  with    f.  (4)  Unconscionable  Defenses. 


rule  of  court  so  as  to  make  the 
amendment  effectual  and  enable  him 
to  claim  any  benefit  by  it,  the  case 
stands  as  if  no  amendment  had  been 
attempted.  Sheffield  Furnace  Co.  v. 
Witherow,   149  U.  S.  574. 

Merely  Formal  Amendment. — Where, 
after  an  order  pro  confesso,  an  amend- 
ment which  "was  proper  and  perhaps 
necessary  to  show  the  jurisdiction  of 
the  court,"  neither  altered  the  title  of 
the  plaintiff  to  the  relief  that  was 
sought,  nor  the  relief  itself  in  its  sub- 
stance or  form,  it  was  regarded  as 
merely  formal,  and  held  not  to  render 
a  subsequent  decree  against  the  de- 
fendant irregular  and  void  upon  col- 
lateral attack,  although  the  defendant 
had  no  notice  of  the  amendment. 
Clason  T'.  Corley,  5  Sandf.  (N.  Y.)  454. 

4.  Carter  v.  Torrance,  11  Ga.  654; 
Piatt  V.  Griffith,  27  N.  J.  Eq.  207. 


Statute  Creating    Implied  Duty. —  A 

statute  providing  that  an  order  fro 
confesso  "  shall  not  be  set  aside  unless 
upon  good  cause  shown,"  implies  that 
it  shall  be  done  upon  good  cause 
shown.  McGowan  v.  James,  12  Smed. 
&  M.  (Miss.)  445;  Pittman  v.  McClel- 
lan,  55  Miss.  299. 

"  Sufficient  Cause,"  when  required  by 
statute,  leaves  the  sufficiency  to  the 
discretion  of  the  court,  the  exercise  of 
which  is  subject  to  review  only  for 
abuse.  Smith  v.  Brittenham,  88  111. 
291.  See  also  Franz  v.  Winne,  6  111. 
App.  82 ;  Scales  v.  Nichols,  3  Hayw. 
(Tenn.)  229. 

In  Mississippi,  the  statute  makes  it 
the  duty  of  the  court  to  vacate  a  de- 
cree pro  cofifesso  for  "  good  cause,  " 
and  also  makes  the  action  of  the  court 
upon  the  application  subject  to  review 
on  appeal.    See  Pittman  v.  McClellan, 


5  Encyc.  PI.  &  Pr. — 64 


1009 


Volume  T. 


Opening  Defaults. 


DECREES. 


Grounds  for  Opening. 


part  of  the  defendant  does  not  necessarily  condemn  a  cause  that 
is  otherwise  "  good."  * 

b.  Irregularity. — Irregularity  in  the  proceedings  for  taking 
a  bill  as  confessed  is  frequently  urged,  and  often  with  success,  as 
a  ground  for  setting  aside  an  order  or  decree  pro  confesso?"     Such 


55  Miss.  299;  Bryant  v.  Rosenbaum, 
62  Miss.  191 ;  McGowan  t'.  James,  12 
Smed.  &  M.  (Miss.)  445. 

Laches  in  Application. — "No  cause 
can  be  good  which  involves  ladies  or 
doubt.  The  affidavit  should  affirma- 
tively show  that  the  applicant  has 
come  forward  at  the  earliest  possible 
moment  to  assert  his  legal  rights,  or, 
at  any  rate,  with  reasonable  speed." 
Cain  V.  Jennings,  3  Tenn.  Ch.  135.  It 
was  also  there  held  that  the  statute 
authorizing  the  court  to  set  aside  the 
decree  upon  defendant's  application 
and  good  cause  shown  within  twelve 
months  did  not  give  the  defendant  a 
year  as  a  matter  of  right,  but  that 
"good  cause"  would  require  active 
diligence  within  that  period.  See 
further  infra,  X.  5.  b.  When  to  be 
Made — Laches  and  Limitations. 

1.  In  Yost  V.  Alderson,  58  Miss.  40, 
the  court  said  :  "  The  statute  (Code 
1871,  §  1021)  declares  that  a  '■fro 
confesso  so  taken  shall  not  be  set  aside 
without  good  cause  shown,  supported 
by  affidavit.'  It  is  argued  that  the 
cause  shown  was  not  good  and  suffi- 
cient ;  that  mere  inattention  and  for- 
getfulness  cannot  be  a  valid  excuse  for 
a  failure  to  discharge  a  legal  duty. 
This  may  be  true  when  such  inatten- 
tion or  forgetfulness  has  occasioned  a 
failure  which  has  been  injurious  to 
the  adverse  party,  or  the  action  of 
that  party,  based  on  such  failure  and 
caused  by  it,  cannot  be  reversed  with- 
out injury  to  him.  But  when  the 
neglect  is  in  the  mere  conduct  of  a 
suit,  and  its  consequences  do  not  op- 
erate injuriously,  its  condonation  by 
the  judge  can  do  no  harm  except  to 
deprive  the  adverse  party  of  an  ad- 
vantage which  he  has  secured  in  vir- 
.tue  of  such  neglect,  and  in  that  case 
the  party  guilty  of  the  neglect  should 
not  on  that  account  alone  be  deprived 
of  the  means  and  opportunity  of 
maintaining  or  defending  his  rights. 
The  object  of  the  institution  of  courts 
is  to  administer  justice  according  to 
law,  and  lawsuits  are  allowed  for  that 
purpose  alone.  Rules  of  procedure 
regulating    the    conducting    of     busi- 
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ness  in  courts  are  instituted  solely  to  fa- 
cilitate these  ends.  They  are  necessary, 
and  their  due  observance  should  be 
enforced  by  the  courts.  But  it  should 
not  be  forgotten  that  they  are  aids  to 
secure  the  administering  of  justice, 
not  shackles  to  bind  courts  to  the 
perpetration  of  wrong.  When  their 
nonobservance  is  in  a  trivial  matter, 
working  no  injury  to  the  adverse  party 
and  not  materially  impeding  the  due 
progress  of  the  cause,  the  fault 
should  be  corrected,  and  the  authority 
of  the  court  maintained  rathef  by 
the  impo'sition  of  costs  and  the  use  of 
other  disciplinary  agencies  than  by 
depriving  parties  of  the  opportunity 
of  a  fair  trial,  to  secure  which  such 
rules  are  instituted." 

2.  "If  there  is  an  irregularity  in 
the  proceedings  of  the  plaintifif,  and 
the  plaintiflF  insists  upon  the  strict  de- 
fault of  the  defendant,  as  the  courts  of 
law  say,  it  is  very  necessary  a  person 
insisting  upon  the  rigor  should  hit 
the  bird  in  the  eye."  Per  Chancel- 
lor Hardwicke  in  Floyd  v.  Nangle,  3 
Atk.  568. 

Defective  Service  of  Process  by  pub- 
lication or  otherwise  will  vitiate  the 
subsequent  proceedings.  Evarts  t'. 
Becker,  8  Paige  (N.  Y.)  506;  Welch 
t'.  Welch,  16  Ark.  527;  Grewar  t'. 
Henderson,  i  Tenn.  Ch.  76;  Blif^ht  v. 
Banks,  6  T.  B.  Mon.  (Ky.)  224;  Tripp 
V.  Vincent,  8  Paige  (N.  Y.)  176,  v.hcre 
the  court  opened  a  final  decree  after 
enrollment.  See  supra,  IX.  3.  a.  (2) 
Due  Service  of  Process  JVeccssarv. 

In  Tabler  v.  Castle,  12  Md.  144,  the 
alleged  defect  in  the  service  of  the 
summons  was  held  to  have  been  fully 
disproved  by  the  affidavit  of  the  officer 
who  served  it. 

Waiver  of  Defect. — A  defendant 
waives  a  fatal  defect  in  the  order  of 
publication  by  appearing  in  the  cause 
after  a  decree  pro  cotifesso  and  pro- 
curing orders  in  his  favor  without  ob- 
jection on  account  of  the  defect.  St. 
Marys  Bank  v.  St.  John,  25  Ala.  566. 
See  also  Long  v.  Long,  59  Mich.  296. 

Defective  Proof  of  Publication. — In 
Benedict  t-.  Auditor  Gen.  (Mich.   1895) 
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relief  has  been  granted   even  at  a  term  subsequent  to   that   at 


62  N.  W.  Rep.  364,  the  decree  was 
vacated  because  the  proof  of  publica- 
tion of  notice  was  not  in  accordance 
with  the  statute. 

Defective  Copy  of  Subpoena. — Where 
the  copy  of  a  subpcEna  served  did  not 
correctly  state  the  return-day,  but  the 
defendant  was  not  misled,  a  manda- 
mus was  granted  to  compel  the  rescis- 
sion of  an  order  vacating  a  pro  con- 
fesso  decree  subsequently  rendered 
against  the  defendant.  Low  v.  Mills, 
61  Mich.  35. 

A  motion  to  vacate  the  decree  on 
the  ground  above  stated  was  also 
denied  in  Gould  v.  Castel,  47  Mich. 
604.  But  where  the  return-day  and 
month  were  blank  in  the  copy  served 
the  proceedings  were  set  aside.  Arden 
V.  Walden,  i   Edw    Ch.    (N.  Y.)   631. 

Omission  to  Serve  Rule  to  Answer. — 
Where  a  defendant  who  appears  is  en- 
titled to  service  of  a  rule  to  put  in  an 
answer,  a  decree  pro  confesso  without 
such  service  will  be  set  aside.  Liv- 
ingston V.  Woolsey,  4  Johns.  Ch.  (N. 
Y.)  365. 

Decree  Premature. — An  order  or  de- 
cree/ro  confesso,  without  affording  the 
defendant  the  time  to  answer  to  which 
he  is  entitled,  will  justify  the  court  in 
opening  the  decree.  Fellows  v.  Hall, 
3  McLean  (U.  S.)  487  (see  Fellows 
V.  Hall,  3  McLean  (U.  S.)  281),  where 
a  final  decree  pro  cojtfesso  was  set 
aside  at  subsequent  term.  O'Brien  v. 
Hulfish,  22  N.  J.  Eq.  471 ;  Hoxie  v. 
Scott,  Clarke  Ch.  (N.  Y.)  457. 

So  where  a  decree  pro  confesso 
against  a  defendant  who  has  not  ap- 
peared is  taken  after  a  material 
amendment  to  the  bill  without  serv- 
ing new  process.  Harris  v.  Deitrich, 
29  Mich.  366. 

No  Notice  of  Hearing. — Where  a  de- 
fendant has  appeared  and  thus  enti- 
tled himself  to  notice  of  the  subse- 
quent proceedings,  a  final  decree  pro 
confesso  without  notice  of  the  hearing 
will  be  set  aside.  Southern  Pac.  R.  Co. 
V.  Temple,  59  Fed.  Rep.  17;  Hart -y. 
Small,  4  Paige  (N.  Y.)  551 ;  Mix  v. 
Mackie,  2  Edw.  Ch.  (N.  Y.)  426, 
where  the  notice  of  hearing  was  pre- 
mature. 

In  Martin  v.  McReynolds,  6  Mich. 
70,  the  want  of  notice  of  hearing  was 
expressly  recognized  as  sufficient 
ground  for  setting  aside  the  decree  on 
proper  application  to  the  court,  but  it 


was  held  not  to  be  a  sufficient  ground 
for  reversing  the  decree  on  appeal 
where  such  an  application  had  not 
been  made. 

No  Notice  of  Interlocutory  Proceedings. 
— In  Williams  v.  Duncan,  44  Miss.  375, 
a  final  decree  pro  confesso  was  ren- 
dered after  the  filing  and  confirmation 
of  the  report  of  commissioners  with- 
out notice  of  the  same,  and  a  refusal 
to  set  aside  the  decree  at  a  subsequent 
term  was  held  to  be  erroneous.  See 
also  McGowan  v.  James,  12  Smed.  & 
M.  (Miss.)  445,  where  no  notice  of  the 
taking  of  an  account  was  given  as  re- 
quired by  a  rule  of  court. 

Proceeding  against  a  Resident  as  an 
Absentee  is  such  an  irregularity  as  to 
warrant  the  court  in  setting  aside  a 
decree  pro  confesso  against  him  for 
nonappearance  if  he  makes  a  season- 
able application.  Jermain  f.  Langdon, 
8  Paige  (N.  Y.)  41. 

Irregularities  Merely  Teclmical. —  A 
motion  to  set  aside  the  decree  for  a 
mere  technical  irregularity  should  be 
made  at  the  first  opportunity.  See 
ijifra,  X.  5.    b.   When  to  be  Made,   etc. 

In  Creveling  v.  Moore,  39  Mich. 
563,  it  was  held  that  after  the  lapse  of 
nearly  a  year  from  the  entry  of  a  de- 
cree following  an  order  pro  confesso 
on  personal  service,  advantage  could 
not  be  taken  of  such  defects  as  that  the 
subpoena  served  was  signed  by  the 
deputy  register  in  his  own  name ;  that 
it  described  the  plaintiff  as  "  Nelson 
Creveling,  of  Minnie  J.  Boudman,  " 
while  the  decree  was  in  favor  of  "  Nel- 
son Creveling,  guardian  of  Minnie  J. 
Boudman;"  and  that  the  copy  of  the 
subpoena  served  was  not  subscribed  by 
the  plaintiff  or  his  solicitor  nor  by  the 
officer  making  service. 

In  tbe  Federal  Courts. — In  Linder  v. 
Lewis,  I  Fed.  Rep.  378,  the  court  said 
that  "  after  the  term  at  which  a  final 
judgment  or  decree  is  entered,  the 
courts  of  the  United  States  have  no 
power  to  open  the  judgment  or  decree 
and  grant  a  rehearing,  or  let  a  defend- 
ant in  to  answer,  unless,  at  the  time  at 
which  the  judgment  or  decree  is  en- 
tered, some  order  is  made  virtually 
keeping  the  judgment  open  for  further 
relief  or  proceedings."  Citing  Equity 
Rules  18  and  19.  Mullerr'.  Ehlers,  91 
U.  S.  249;  Scott  V.  Blaine,  i  Baldw. 
(U.  S.)  287;  Herbert  v.  Butler,  14 
Blatchf.  (U.  S.)  357.     See  also  Stuart 
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which  the  final  decree  was  rendered. ^ 

c.  Surprise,  Accident,  Mistake,  or  Negligence  of  Solici- 
tor.—  Surprise,  Accident,  or  Mistake,  which  has  operated  to  prevent 
a  party  from  making  his  defense,  is  recognized  in  England  and  in 
many  of  the  United  States  as  a  good  ground  for  setting 
aside  a  decree  pro  confesso  even  after   enrollment.*     But  in  the 


V.  St.  Paul,  63  Fed.  Rep.  644,  affirmitig- 
the  same  rule  and  citing  Bronson  v. 
Schulten,  104  U.  S.  415;  Allen  v.  Wil- 
son, 21  Fed.  Rep.  881.  And  in  U.  S. 
Bank  v.  White,  8  Pet.  (U.  S.)  262,  Mr. 
Justice  Story  said  that  the  irregularity 
in  taking  a  final  decree  pro  confesso, 
which  was  in  that  case  held  not  to  be 
a  proper  subject  for  a  bill  of  review, 
would  "  be  redressed,  if  at  all,  by  an 
order  to  set  aside  the  decree  for  irreg- 
ularity, while  the  court  retains  posses- 
sion and  power  over  the  decree  and 
the  cause." 

But  in  Fellows  v.  Hall,  3  McLean 
(U.  S.)  487  (see  Fellows  v.  Hall,  3 
McLean  (U.  S.)  281),  a  final  decree 
pro  confesso  taken  before  the  expira- 
tion of  the  time  given  to  the  defendant 
to  answer  was  set  aside  on  motion  first 
made  at  a  subsequent  term.  It  ap- 
pears, however,  that  the  suit  was  "still 
on  the  docket  for  further  proceed- 
ings." 

In  Ewing  v.  Blight,  3  Wall.  Jr.  (C. 
C.)  134,  I  Phila.  (Pa.)  576,  an  inter- 
locutory order  pro  confesso  was  set 
aside  for  irregularity. 

A  final  decree  pro  confesso  was  set 
aside  for  irregularity  in  Southern  Pac. 
R.  Co.  V.  Temple,  59  Fed.  Rep.  17.  A 
like  application  made  at  a  term  sub- 
sequent to  the  decree  was  denied  in 
Sheffield  Furnace  Co.  v.  Witherow, 
149  U.  S.  574,  and  Linder  v.  Lewis,  i 
Fed.   Rep.  378. 

Informalitv  Cured  by  Stattite  of 
Jeofails.  —  Where  a  defendant  ap-  - 
peared  in  the  cause  but  put  in  no 
answer,  and  was  duly  notified  of  all 
the  proceedings,  it  was  held  that  the 
failure  to  enter  a  formal  order  that  the 
bill  be  taken  pro  confesso  as  required 
by  a  rule  of  court,  was  not  such  an 
irregularity  as  to  authorize  the  court 
to  set  aside  the  final  decree  pro  con- 
fesso in  view  of  U.  S.  Rev.  Stat., 
§  954,  providing  that  judgments  and 
other  proceedings  in  civil-causes  shall 
not  be  quashed  for  any  defect  or  want 
of  form.  Linder  v.  Lewis,  i  Fed.  Rep. 
378. 

Irregidarlty  must    Be  Injurious. — In 
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Michigan  Ins.  Co.  v.  Whittemore,  12 
Mich.  427,  it  was  held  that  on  a  mo- 
tion to  set  aside  a  decree  pro  confesso 
for  irregularity  the  affidavits  must 
show  that  the  party  is  injured  by  the 
irregularity. 

1.  Tripp  V.  Vincent,  8  Paige  (N.. 
Y.)  176,  cited  in  the  preceding  note. 

Fellows  V.  Hall,  3  McLean  (U.  S.) 
487,  also  cited  in  the  preceding  note 
in  connection  with  other  federal  cases 
bearing  upon  the  point  stated  in  the 
text. 

2.  Before  Enrollment. — In  Tabler  v. 
Castle,  12  Md.  144,  a  final  decree  pro^ 
confesso  was  opened  upon  application 
during  the  term,  it  appearing  that  the 
defendant  was  under  a  misapprehen- 
sion which  prevented  his  appearance  ' 
and  answer,  and  that  such  failure  was 
not  the  result  of  wilful  negligence  or 
intentional  disobedience  to  the  com- 
mand of  the  summons.  See  also 
Broaddus  v.  Broaddus,  3  Dana  (Ky.) 
536;  Carter  v.  Torrance,  11  Ga.  654, 
where  the  failure  to  answer  was  due 
to  an  excusable  mistake  of  law  by  the 
defendant  and  his  counsel. 

The  application  is  addressed  to  the 
discretion  of  the  court,  and  appellate 
courts  are  disinclined  to  interfere  with 
its  exercise.  Chandler  v.  Jobe,  5  Lea 
(Tenn.)  593,  where  the  motion  to  set 
aside  was  denied. 

After  Enrollment  the  decree  may  be 
set  aside  as  stated  in  the  text. 

Alabama. — Keenan  v.  Strange,  12 
Ala.  290. 

Florida. — Stribling  v.  Hart,  20  Fla. 
235,  where  the  question  is  elaborately 
discussed. 

Maryland. — Herbert  v.  Rowles,  30 
Md.  278;  Oliver  t-.  Palmer,  11  Gill  & 
J.  (Md.)  137;  Rust  -'.  Lynch,  54  Md. 
636.  See  also  Barry  v.  Barry,  i  Md. 
Ch.  20,  disapproving  contrary  expres- 
sions in  Burch  f.  Scott,  i  Gill  &  J. 
(Md.)  393,  and  folloxving  the  New 
York  rule. 

Michigan. — Russell  v.  Waite,  Walk. 
(Mich.)  31,  where  the  defendant  was 
misled  by  his  counsel  who  advised  him 
under  a  misapprehension  of  the  facts. 
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federal  courts  the  rule  is  inflexibly  maintained  that  a  party  cannot 
be  allowed  upon  those  grounds,  to  come  in  and  set  aside  a  de- 


See  also  Graham  v.  Elmore,  Harr. 
(Mich.)  265. 

Mississippi. — See  Williams  v.  Dun- 
can, 44  Miss.  375. 

Nerv  Jersey. — Carpenter  v.  Much- 
more,  15  N.  J.  Eq.  123;  Mutual  L. 
Ins.  Co.  V.  Sturges,  32  N.  J.  Eq.  678; 
Embury  v.  Bergamini,  24  N.  J.  Eq. 
227.  See  also  Van  Deventer  v.  Stiger, 
25  N.  J.  Eq.  224;  Miller  v.  Wright,  25 
N.  J.  Eq.  340;  Consolidated  Electric 
Storage  Co.  v.  Atlantic  Trust  Co.,  50 
N.  J.  Eq.  93;  Cawley  v.  Leonard,  28 
N.  J.  Eq.  467;  Wagner  v.  Blanchet, 
27  N.  J.  Eq.  356. 

Neiv  Torh. — Millspaugh  v.  Mc- 
Bride,  7  Paige  (N.  Y.)  ^09;  Beekman 
V.  Peck,  3  Johns.  Ch.  (N.Y.)  415. 

Vermont. — Hall  v.  Lamb,  28  Vt.  85. 

Virginia. — -Erwin  v.  Vint,  6  Munf. 
(Va.)  267. 

Wisconsin. — See  Rogan  v.  Walker, 
I  Wis.  631. 

England. — Kemp  v.  Squire,  i  Ves. 
205 ;  Robson  v.  Cranwell,  i  Dick. 
61. 

After  Foreclosure  Sale. — An  enrolled 
decree  pro  confcsso  in  a  foreclosure 
suit  may  be  set  aside  even  after  a  sale 
of  the  premises  where  the  plaintiff 
became  the  purchaser  and  has  not 
parted  with  his  interest  therein  to  a 
bona  fde  purchaser  or  incumbrancer. 
Millspaugh  v.  McBride,  7  Paige  (N. 
Y.)  509. 

And  even  if  intervening  rights  have 
accrued  it  seems  to  be  no  insuperable 
obstacle  to  opening  the  decree,  but 
that  such  rights,  if  any,  will  be  pro- 
tected. Cawley  v.  Leonard,  28  N.  J. 
Eq.  467. 

Laches  of  the  Applicant  may  pre- 
sent great  difficulty  in  granting  relief 
against  the  order,  even  where  the 
merits  are  with  the  petitioner.  Barry 
V.  Barry,  i  Md.  Ch.  20.  See  also  Keil 
■V.  West,  21  Fla.  508. 

Poverty  of  the  Applicant,  rendering 
him  unable  to  employ  counsel,  was 
held  to  be  insufficient  ground  for 
opening  the  decree  in  Keil  v.  West, 
21  Fla.  508. 

Stipulatiott  of  Counsel. — A  decree 
will  not  be  opened  on  the  unsupported 
affidavit  of  a  defendant  that  the  plain- 
tiff verbally  agreed  not  to  prosecute 
the  action.  Marsh  v.  Lasher,  13  N.  J. 
Eq.  253,  holding   that  the   agreement 


should  have  been  reduced  to  writing 
and  signed. 

Discretionary.  —  In  Wooster  v. 
Woodhull,  I  Johns.  Ch.  (N.  Y.)  540, 
Chancellor  Kent  said  that  such  appli- 
cations are  addressed  to  the  discretion 
of  the  court,  and  that  they  will  be 
granted  or  refused  upon  considerations 
not  at  all  aifecting  the  merits  of  the 
case  upon  which  the  original  bill  was 
filed. 

Strong  Shoiving  for  Relief  Re- 
quired.— In  Stribling  v.  Hart,  20  Fla. 
235,  the  court  said  :  "  Decrees  are  not 
lightly  to  be  disturbed  or  vacated  after 
enrollment,  though  entered  upon  de- 
fault of  the  defendants,  and  it  is  only 
when  there  are  strong  and  special  cir- 
cumstances shown,  and  the  conduct  of 
the  party  applying  is  entirely  free 
from  well  grounded  imputation  of 
laches  or  mala  fides,  that  his  a^pplica- 
tion  will  be  entertained  and  the  dis- 
cretion of  the  court  exercised  in  his 
favor;  and  the  discretion  to  be  exer- 
cised upon  such  application  must  be 
regulated  by  law  and  precedent  and 
not  a  mere  desire  to  let  in  a  defense 
upon  the  merits.  It  is  a  mistake  to 
conceive  that  because  a  party  is  in  a 
court  of  equity,  less  weighty  reasons 
will  excuse  his  default  when  he  asks 
to  open  a  decree  in  equity  than  is 
necessary  to  open  a  judgment  by  de- 
fault at  law.  In  either  case  the  facts 
produced  must  show  deceit,  surprise, 
or  irregularity  in  obtaining  the  judg- 
ment or  decree,  and  that  the  defendant 
has  acted  bona  fide  and  with  reason- 
able diligence."  See  also  Rust  v. 
Lynch,  54  Md.  636;  Miller  v.  Hild, 
II  N.  J.  Eq.  25;  Rogan  v.  Walker,  i 
Wis.  643 ;  Burge  v.  Burge,  88  111.  164, 
where  the  affidavit  showed  not  the 
slightest  diligence  to  prevent  the  ren- 
dition of  the  decree. 

Accident,  when  urged  as  a  ground 
for  setting  aside  the  decree,  must  be  of 
such  a  nature  that  it  could  not  have 
been  prevented  by  the  ordinary  care 
or  diligence  of  a  prudent  man  in  the 
conduct  of  his  ordinary  business.  Ro- 
gan V.  Walker,  i  Wis.  631. 

Where  Defendant  Not  Prejudiced. 
— The  decree  will  not  be  opened  in 
order  to  permit  the  defendant  to  show 
that  he  is  not  personally  liable  in  the 
suit   where    no   personal    liability    is 
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cree  pro  confesso  against   him   after   the   term   at    which    it    was 
rendered.* 

Mere    orders   pro   confesso   are   opened    much  as  a  matter  of 
course  upon  a  showing  of  surprise  and  a  meritorious  defense.* 


fixed  upon  him  by  the  decree.     Em- 
bury V.   Bergamini,  24  N.  J.  Eq.   227. 

Sufficiency  of  Sliowing. — A  refusal  to 
set  aside  a  default  was  reversed  on  ap- 
peal where  it  appeared  that  the  de- 
fendant's counsel  were  toiling  to  get 
the  answer  ready  and  had  it  almost 
completed  when  the  decree  was  en- 
tered, that  the  presence  of  the  defend- 
ant,, who  was  sick  and  unable  to  be 
there,  was  necessary  in  order  to  prop- 
erly prepare  the  answer,  and  that  there 
was  a  just  and  meritorious  defense. 
Franz  v.  Winne,  6  111.  App.  82. 

Where  the  defendant  had  been  pre- 
vented from  attending  and  filing  his 
answer  at  one  time  by  a  mistake  as  to 
the  day  of  session  of  the  court,  which 
had  been  frequently  changed  by  the 
legislature,  and  at  another  time  by  an 
accidental  injury,  the  decree  was  set 
aside.  Erwin  v.  Vint,  6  Munf.  (Va.) 
267. 

The  court  refused  to  open  a  decree 
for  deficiency  in  a  foreclosure  suit, 
where  the  officer  returned  a  subpoena 
"  served,"  and,  the  defendant's  affida- 
vit not  denying  that  he  was  served 
with  a  ticket,  merely  asserted  that  he 
believed  he  was  served  with  an  ordi- 
nary subpoena  only,  and  that  he  had  no 
knowledge  that  the  bill  prayed  a  de- 
cree for  sufficiency  against  him.  Mul- 
ford  V.  Reilly,  32  N.  J.  Eq.  419.  See 
also  Smith  v.  Walton,  4  Bibb  (Ky.)  283. 

In  Carpenter  v.  Muchmore,  15  N.J. 
Eq.  123,  a  petition  to  set  aside  a  final 
decree  rendered  at  a  preceding  term, 
the  only  allegation  of  surprise  was 
that  "  the  defendant  is  entirely  unac- 
quainted with  proceedings  in  this 
court,  but  in  some  way  got  the  im- 
pression that  he  would  have  until  the 
first  day  of  the  present  term  to  file 
his  answer."  How  and  when  he  got 
that  impression  was  not  stated. 
The  application  was  denied.  The 
court  said :  "  It  was  his  duty  to  in- 
quire as  to  his  rights.  If  he  negli- 
gently relied  upon  his  mistaken  im- 
pressions he  incurred  the  hazard  of 
his  default  in  not  answering.  Almost 
every  defendant  against  whom  legal 
proceedings  are  instituted  might  in- ' 
terpose  the  same  excuse  for  his  laches. 
It  constitutes  no  surprise  in  the  legal 


sense  of  the  term.  It  is  a  clear  case 
of  neglect  on  the  part  of  the  defend- 
ant to  file  his  answer  according  to  the 
requirement  of  the  statute  after  he  has 
been  regularly  subpoenaed." 

Sickness  of  Party. — Where  the  de- 
fendant alleged  that  he  was  sick  on 
certain  rule-days,  which  prevented  him 
from  employing  a  solicitor  and  filing 
an  answer,  but  gave  no  account  of  his 
health  between  those  days,  and  oflfered 
no  reason  why  he  did  not  prepare  and 
file  his  answer  during  that  time,  the 
court  refused  to  set  the  decree  aside. 
Pittman  v.  McClellan,  55  Miss.  306. 

In  Scales  v.  Nichols,  3  Hayw.  (Tenn.) 
229,  the  sickness  of  the  party,  together 
with  oth^r  considerations,  induced  the 
court  to  set  aside  an  interlocutory  order 
taking  the  bill  as  confessed. 

1.  Allen  V.  Wilson,  21  Fed.  Rep. 
881 ;  McMicken  v.  Perin,  18  How. 
(U.  S.)  507.  See  also  Austin  v. 
Riley,  55  Fed.  Rep.  833;  Stuart  v.  St. 
Paul,  63  Fed.  Rep.  644. 

2.  Wager  v.  Stickle,  3  Paige  (N.  Y.) 
407.  See  also  Yost  v.  Alderson,  58 
Miss.  40. 

Reliance  on  Agreement  of  Counsel. — 
Although  the  regularity  of  a  default 
cannot  be  questioned  upon  the  ground 
that  it  was  taken  contrary  to  an  oral 
agreement  between  the  solicitors  for 
the  respective  parties,  where  the  ob- 
jection that  the  agreement  was  not  in 
writing  is  insisted  upon,  still  the  court 
may  take  into  .consideration  the  fact- 
that  defendant's  solicitor  relied  upon 
the  agreement  when  it  is  set  up  merely 
as  an  excuse  to  enable  the  party  to 
have  the  default  set  aside  upon  the 
merits.  Wager  v.  Stickle,  3  Paige 
(N.  Y.)  407.  See,  however,  Kitchins 
V.  Harrall,  54  Miss.  474. 

Allegation  of  Surprise  Disproved. — In 
Mills  V.  McLeod,  86  Mich.  290,  it  was 
shown,  in  opposition  to  an  application 
to  set  aside  an  order  fro  confesso,  that 
the  defendant  deliberately  allowed  the 
order  to  be  entered  so  that  he  might 
avoid  unnecessary  expense.  Moreover, 
the  proposed  answer  did  not  meet  the 
case  made  by  the  bill.  Under  these 
circumstances  it  was  held  to  be  a 
proper  exercise  of  discretion  to  deny 
the  application. 
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Negligence  of  Solicitor. — A  decree  pro  confesso  may  be  opened  and 
the  defendant  let  in  to  answer  where  his  failure  to  appear  or  an- 
swer was  due  to  the  negligence  of  his  solicitor.*  But  the  courts 
seem  inclined  to  discourage  such  an  application  where  it  is  sought 
to  open  a  final  decree.^ 

d.  Collusion. — The  court  may,  of  its  own  motion,  open  a 
decree  pro   confesso  where  it  appears  to  have  been  taken  collu- 


Affldavlt  of  Diligence. — There  should 
be  an  affidavit  of  the  party  himself 
showing  active  diligence  by  him. 
Totten  t'.  Nance,  3  Tenn.  Ch.  264. 

1.  Millspaugh  v.  McBride,  7  Paige 
(N.  Y.)  509;  Babcock  v.  Perry,  4  Wis. 
31,  and  Rogan  7'.  Walker,  i  Wis.  631, 
where,  however,  the  application  was 
denied.  Dictum  in  Thompson  v. 
Goulding,  5  Allen  (Mass.)  81.  See 
also  Keenan  v.  Strange,  12  Ala.  290; 
Russell  V.  Waite,  Walk.  (Mich.)  31; 
Carter  -■.  Torrance,  11  Ga.  654;  Day 
V.  Allaire,  31  N.  J.  Eq.  303.  But 
compare  with  the  case  last  cited,  Rad- 
ley  t'.  Shaver,  i  Johns.  Ch.  (N.  Y.) 
200. 

2.  A  general  statement  that  counsel 
has  been  prevented  from  sooner  pre- 
paring an  answer  by  "a  press  of  other 
business"  is  not  sufficient.  Cook  v. 
Dews,  2  Tenn.  Ch.  496. 

In  Babcock  v.  Perry,  4  Wis.  31,  the 
court  said :  "Negligence  of  solicitor 
is  good  ground  on  which  to  base  an 
application  to  set  aside  a  default. 
When  this  fact  is  clearly  established, 
the  court  may,  in  its  discretion,  grant 
the  relief  so  prayed  for.  But  it  is  not 
imperative  upon  the  court  to  set  aside 
a  default  for  this  cause  alone.  It  must 
further  appear  that  the  party  has  a 
good  defense  to  the  suit,  and  that  he 
himself  has  not  been  guilty  of  laches. 
Indeed,  all  the  circumstances  of  the 
case  must  be  such  as  to  induce  the 
favorable  consideration  of  the  court." 
See  also  Vanderbeck  v.  Perry,  30  N. 
J.  Eq.  78;  Baxter  v.  Lansing,  7  Paige 
(N.  Y.)  351. 

In  Maryland,  it  appears  that  the  neg- 
ligence of  a  solicitor  affords  no  excuse. 
Thus,  in  Rust  v.  Lynch,  54  Md.  636,  a 
petition  to  vacate  a  final  decree  was 
filed  more  than  three  months  after  it 
was  rendered  and  execution  had  been 
issued  thereon.  There  was  no  charge 
of  fraud  or  irregularity,  but  the  sole 
ground  of-  the  application  was  sur- 
prise in  the  failure  or  neglect  of  de- 
fendant's solicitor  to  appear  in  the 
case   as   he   had   promised  to    do.     In 


reversing  an  order  of  the  court  below 
vacating  the  decree,  the  court  of  ap- 
peals said  :  "In  the  case  of  Burch  v. 
Scott,  I  Gill  &  J.  (Md.)  393,  which  is 
a  leading  case  upon  the  subject,  and 
where  the  circumstances  for  the  exer- 
cise of  the  discretion  by  the  court 
were  much  stronger  than  those  shown 
in  this  case,  the  principle  was  applied 
and  the  application  refused.  There 
the  defendant,  after  he  was  in  con- 
tempt of  the  process  of  the  court,  but 
before  he  could  have  been  finally  fixed 
with  a  decree  by  default,  had  made 
and  sworn  to  his  answer,  and  which 
was  ready  to  be  filed ;  but  having  en- 
trusted it  to  his  solicitor  in  the  Dis- 
trict of  Columbia  where  it  was  pre- 
pared, it  was  sent  to  be  filed,  but  never 
reached  the  office  of  the  register  in 
Annapolis.  The  defendant  was  under 
the  belief  that  his  answer  had  been 
filed,  and  his  solicitor  seems  to  have 
been  under  the  same  impression  ;  but 
because  they  were  not  active  in  seeing 
that  the  answer  had  reached  its 
destination,  and  was  in  fact  filed,  the 
decree  entered  by  default  against  the 
defendant,  and  which  had  become  en- 
rolled, was,  upon  the  application  of 
the  defendant  to  strike  out  the  enroll- 
ment and  to  vacate  the  decree,  ad- 
judged to  stand.  The  authority  of 
that  case  was  fully  recognized  in  the 
case  of  Oliver  -'.  Palmer,  11  Gill  &  J. 
(Md.)  137,  and  also  in  the  case  of 
Herbert  v.  Rowles,  30  Md.  271 ;  and 
it  has  never  been  questioned  by  any 
decision  of  this  court.  It  would  seem 
to  be  decisive   of  this   case." 

In  the  Federal  Courts,  a  final  decree 
pro  confesso  will  not  be  set  aside,  after 
the  expiration  of  the  term,  on  the 
ground  that  the  failure  to  defend  was 
occasioned  by  want  of  skill  or  dili- 
gence on  the  part  of  counsel.  Austin 
V.  Riley,  55  Fed.  Rep.  833,  hclding 
also  that  the  practice  of  a  state  court 
in  opening  decrees  pro  confesso  after 
the  term  at  which  they  become  abso- 
lute will  not  be  followed  in  a  suit  in 
equity  in  a  federal  court. 
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sively  to  the  prejudice  of  the  real  parties  in  interest.* 

Error  in  the  Decree — in  General. — After  a  final  decree  pro 


e. 


confesso  and  the  expiration  of  the  term  at  which  it  was  rendered, 
it  cannot  be  opened  by  motion  or  petition  upon  the  sole  ground 
that  it  is  erroneous  as  a  matter  of  law.^  Such  errors  can  be  rec- 
tified only  by  appeal  or  bill  of  review. 


1.  Ash  V.  Bowen,  lo  Phila.  (Pa.)  68, 
where  the  defendants  were  trustees 
and  the  decree,  if  permitted. to  stand, 
would  strike  down  the  trust. 

2.  Gullettr-.  Housh,  5  Blackf.  (Ind.) 
33;  Pfeltz  r'.  Pfeltz,  i  Md.  Ch.  455; 
Thompson  v.  Goulding,  5  Allen(Mass.) 
81 ;  Maynard  v.  Pereault,  30 Mich.  160; 
Badley  v.  Shaver,  i  Johns.  Ch.  (N. 
Y.)  200;  Allen  v.  Wilson,  21  Fed.  Rep. 
881 ;  Robinson  v.  Rudkins,  28  Fed. 
Rep.  8.  See  also  Field  --.  Ross,  1  T. 
B.  Mon.  (Ky.)  133;  Western  Electric 
Co.  V.  Reedy,  66  Fed.  Rep.  163.  Com- 
pare BrinkerhofT  v.  Franklin,  21  N.  J. 
Eq.  334;  Non-Magnetic  Watch  Co.  v. 
Association  Horlogere  Suisse,  45  Fed. 
Rep.  210. 

Errors  of  law,  apparent  on  the 
record,  may  be  corrected  by  bill  of 
review;  and  newly  discovered  evi- 
dence of  such  a  character  that,  if 
known  and  presented  in  time,  it  would 
probably  have  produced  a  different 
conclusion  on  the  facts,  will  also  sus- 
tain a  bill  of  review.  See  article  Bills 
OF  Review,  vol.  3,  p.  569. 

Variance  between  Decree  and  Plead- 
ings.— Robinson  v.  Rudkins,  28  Fed. 
Rep.  8,  was  decided  on  a  motion  to 
open  a  decree  fro  confesso  in  a  fore- 
closure case.  The  facts  are  sufficient- 
ly stated  in  the  following  opinion  of 
Judge  Brewer  :  "  In  this  case  there  has 
been  a  decree,  sale  and  confirmation. 
Everything  is  complete.  It  turns  out 
■on  examination  that  the  decree  directs 
a  sale  of  land  not  described  in  the  bill, 
and  it  is  contended  that  the  court  may 
ignore  everything  from  the  time  of 
the  decree  pro  confesso,  enter  a  new 
decree  as  though  nothing  had  been 
done — one  correctly  describing  the 
land — and  have  a  sale  and  confirma- 
tion under  this  new  decree.  Of  course 
that  would  be  a  cheap  and  easy  way  of 
disposing  of  the  case,  but  I  do  not 
think  it  is  in  harmony  with  the  equi- 
ty rules.  Under  the  old  equity  prac- 
tice when  a  case  terminated  the  decree 
was  enrolled.  Thereafter,  and  after 
the  clost  of  the  term,  it  could  not  be 
disturbed    except   by  bill   of   review. 


We  have  no  enrollment  technically  so 
called  in  this  country,  and  yet  the 
same  principle  controls.  All  decrees 
are  deemed  to  be  enrolled  as  of  the 
term  in  which  they  are  made.  Whit- 
ing V.  U.  S.  Bank,  13  Pet.  (U.  S.)  6; 
Dexter  v.  Arnold,  5  Mason  (U.  S.)  303. 
Although  the  decree  may  not  be 
responsive  to  the  language  of  the  bill, 
yet  the  record  is  completed  and  the 
court  cannot  disturb  it  thereafter.  A 
mere  clerical  mistake  in  figures  is 
sometimes  corrected  on  motion,  but 
where  a  foreclosure  case  has  passed 
into  a  decree,  the  sale  made  and  con- 
firmed, it  is  to  be  looked  upon  as  some- 
thing complete,  and  if  there  is  any 
mistake  in  it,  it  should  be  corrected 
by  a  bill  of  review,  and  while  that  may 
involve  a  little  trouble  and  expense,  it 
is  the  only  safe  way  to  do." 

Decree  on  Defective  Pleadings. — In 
Brown  v.  Bennett,  55  Ga.  189,  a  mo- 
tion was  made  to  set  aside  a  decree 
pro  confesso  because  the  pleadings 
upon  which  it  was  founded  were  fa- 
tally defective,  but  the  court  said : 
"  We  are  not  aware  of  any  law  which 
will  authorize  a  court  to  set  aside  the 
decree  of  a  court  of  equity  for  defect- 
ive allegations  in  the  bill  or  for  de- 
fective pleadings  on  motion.  *  *  * 
The  proper  remedy  is  by  a  bill  of  re- 
view." See  also,  as  exactly  in  point, 
Maynard  v.  Pereault,  30  Mich.  160, 
where  the  court  regarded  the  motion  as 
an  attempt  to  get  the  benefit  of  a  de- 
murrer long  after  the  right  to  demur 
was  gone,  and  when  the  object  sought 
could  be  attained  only  by  a  bill  of  re- 
view. 

To  the  same  effect,  see  Goodhue  v. 
Churchman,  1  Barb.  Ch.  (N.  Y.)  596. 

In  U.  S.  Bank  v.  Moss,  6  How.fU.  S.) 
31,  a  case  at  law,  but  cited  in  Allen  v. 
Wilson,  21  Fed.  Rep.  881,  as  appli- 
cable to  decrees  in  equity,  it  was  held 
that  a  judgment  of  the  Circuit  Court 
could  not  be  set  aside  at  a  subsequent 
term  even  where  the  record  did  not 
contain  any  averments  giving  jurisdic- 
tion. See  also  Western  Electric  Co. 
V.  Reedy,  66  Fed.  Rep.  163. 
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By  Statute. — In  two  States,  at  least,  the  statute  expressly  provides 
that  a  decree  on  a  bill  taken  for  confessed  may,  on  motion,  be  re- 
versed by  the  court,  or  by  the  judge  in  vacation  for  any  error 
for  which  an  appellate  court  might  reverse  it.* 

/.  Character  of  Proposed  Defense— (i)  Meritorious  De- 
fense.— To  entitle  a  defendant  to  be  relieved  from  an  order  or 
decree  pro  confesso,  he  must  show  a  meritorious  defense,^  unless 
his  right  to  be  admitted  to  make  a  defense  is  conferred  by  ah 
unconditional  statute.^ 

(2)  Defenses  Merely  Technical. — A  default  will  not  be  opened 
in  order  to  allow  the  defendant  to  set  up  a  defense  that  is  merely 


Plain  Mistake  In  Master's  Report. — In 

Miller  --.  Rushforth,  4  N.  J.  Eq.  174,  a 
final  decree  after  enrollment  and  ex- 
ecution issued  thereon,  and  after  the 
lapse  of  nearly  three  years  from  the 
date  of  the  decree,  was  set  aside  for  the 
purpose  of  correcting  a  plain  and 
gross  mistake  in  the  master's  report, 
although  the  plaintiff  had  appeared 
and  demurred  to  the  bill,  and  after- 
wards suffered  a  decree  pro  confesso  to 
be  taken  against  him  and  an  ex 
■parte  report  to  be  made  by  the 
master. 

Waiver  of  Objection. — In  Coston  v. 
Dudley,  65  Ga.  252,  a  motion  to  set 
aside  a  decree  pro  confesso,  it  seems 
that  the  motion  was  not  based  upon 
error  in  the  decree,  but  only  upon  an 
irregularity  in  omitting  to  file  an  affi- 
davit upon  which  to  found  the  decree. 
The  court  assumed,  however,  that  a 
motion  to  set  aside  was  not  the  proper 
remedy,  but  held  that  after  an  argu- 
ment of  the  motion,  without  objection, 
it  was  too  late  to  raise  the  question  in 
the  appellate  court  as  to  the  propriety 
of  the  remedy. 

Harmless  Error. — Although  a  final 
decree  fro  confesso  should  not  be  set 
aside  on  mere  motion,  upon  the  ground 
that  it  grants  relief  not  justified  by 
the  bill,  yet  if  the  court  does  set  it 
aside  on  motion,  the  plaintiff  cannot 
on  appeal  reverse  the  order  vacating 
it,  where  the  bill  shows  no  ground  for 
relief,  but  the  bill  will  be  dismissed 
without  prejudice.  Marks  v.  Baker, 
20  Fla.  920. 

1.  West  Virginia  Code  of  1868,  c. 
134' §5;    Virginia  Code,  §  3451. 

The  sections  above  cited  are  followed 
by  another  section  forbidding  an  appeal 
for  any  matter  for  which  the  decree 
fro  confesso  is  liable  to  be  reversed 
or  amended  on  motion  until  such 
motion  has  been  made  and  overruled 


in  whole  or  in  part.  An  appeal 
granted  without  a  prior  application  to 
correct  the  decree  will  be  dismissed 
as  having  been  improvidently  aw  arded. 
Watson  V.  Wigginton,  28  W.  Va.  533, 
where  the  court  laid  down  the  rules 
for  construing  the  sections  above 
mentioned ;  McKinney  v.  Hammett,  26 
W.  Va.  628;  Handy  v,.  Scott,  26  W. 
Va.  710;  Baker  xu  Western  Min., 
etc.,  Co.,  6  W.  Va.  196;  Hunter  v. 
Kennedy,  20  W.  Va.  343 ;  Forest  v. 
Stephens,  21  W.  Va.  316;  Hix  v.  Hix, 
25  W.  Va.  481 ;  Steenrod  ik  Wheeling, 
etc.,  R.  Co.,  25  W.  Va.  133;  Meadows 
V.  Justice,  6  W.  Va.  198.  Other  cases 
decided  under  the  statute  are  Dick  v. 
Robinson,  19  W.  Va.  159;  Martin  t;. 
Smith,  25  W.  Va.  579;  Rader  v. 
Adamson,  37  W.  Va.  582 ;  Bell  v. 
List,  6  W.  Va.  469;  Gates  v.  Cragg, 
II  W.  Va.  300;  Shipman  v.  Fletcher 
(Va.  1895),  22  S.  E.  Rep.  458;  Saun- 
ders V.  Griggs,  81  Va.  506;  Battaile  v. 
Maryland  Hospital,  76  Va.  63. 

2.  Babcock  v.  Perry,  4  Wis.  31 ; 
Andrews  zk  Denslow,  14  Blatchf.  (U. 
S.)  182;  Ozark  Land  Co.  v.  Leonard, 
24  Fed.  Rep.  660;  Grubb  v.  Crane, 
5  111.  153;  Keil  V.  West,  21  Fla.  508; 
Vanderbeck  v.  Perry,  30  N.  J.  Eq. 
78;  Winship  v.  Jewett,  i  Barb.  Ch. 
(N.  Y.)  173;  Goodhue  v.  Churchman, 
I  Barb.  Ch.  (N.  Y.)  596.  See  also 
infra,  X.  4.  f.  (4)  Unconscionable 
Defenses — Usury;  Burge  v.  Burge, 
88  111.  164;  Schneider  v.  Seibert,  50  111. 
284;  Boynton  zk  Sandford,  28  N.  Y. 
Eq.  184. 

Invalid  Defense. — In  Lewis  v.  Simon- 
ton,  8  Humph.  (Tenn. )  185,  the  appli- 
cation to  set  aside  a  decree  fro  con- 
fesso was  denied,  because  the  proposed 
answer  contained  no  matter  of  defense 
sufficient  to  enable  the  defendant  to 
resist  the  relief  sought  by  the  bill. 

3.  Porter  v.  Hanson,  36  Ark.  591. 
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technical.*^ 

(3)  Confined  to  Defense  by  Answer. — It  has  been  held  that  a 
decree  will  not  be  opened  in  order  to  allow  the  defendant  to  set 
up  any  defense  except  by  answer.* 


1.  Boynton  v.  Sandford,  28  N.  J. 
Eq.  184. 

In  that  case  the  defendant  asked 
leave  to  set  up  as  a  defense  that  the 
action  was  prematurely  brought,  but 
the  petition  was  denied.  "A  defend- 
ant who  seeks  to  interpose  a  defense 
by  grace,  and  not  of  right,"  said  the 
court,  "  must  come  with  an  equitable 
defense;  he  must  stand  upon  a  rule 
of  justice,  not  upon  a  naked  point  of 
law;"  citing  Vanderveer  v.  Holcomb, 
23  N.  J.  Eq.  555.  See  also  Cain  v. 
Jennings,  3  Tenn.  Ch.  131 ;  Winship 
V.  Jewett,  I  Barb.  Ch.  (N.  Y.)  173; 
Scott  V.  Milliken,  60  111.  108. 

Variance  in  Copy  of  Summons. — In 
Powell  XK  Clement,  78  111.  20,  it  was 
held  that  the  court  properly  refused  to 
set  aside  a  foreclosure  decree  after 
sale  and  confirmation  thereof,  upon 
the  defendant's  afiidavit  showing  a 
variance  between  the  original  sum- 
mons and  the  copy  delivered  by  the 
ofiicer. 

DlBcliarge  in  Bankruptcy. — The  court 
will  not  open  a  regular  default  for  the 
purpose  of  enabling  a  defendant  to 
set  up  his  discharge  under  a  bankrupt 
act,  where  he  has  had  ample  oppor- 
tunity to  set  it  up.  Freeman  v.  War- 
ren, 3  Barb.  Ch.  (N.  Y.)  635.  See  also 
Kingsland  v.  Spalding,  3  Barb.  Ch. 
(N.  Y.)  341. 

2.  St.  Marys  Bank  v.  St.  John,  25 
Ala.  566,  where  the  question  was  dis- 
cussed as  follows  :  "Our  statute  (Clay's 
Dig.  251,  §  39)  provides  that  no  de- 
cree pro  confesso  shall  be  set  aside  but 
upon  filing  a  full  and  complete  answer 
to  the  bill.  This  is  the  general  rule, 
and  we  know  no  instance  in  which  it 
has  been  departed  from  in  favor  of  fil- 
ing a  plea.  That  its  letter  has  been 
departed  from  in  favor  of  a  partial  an- 
swer, containing  matter  which  if  true 
put  an  end  to  the  case  once  and  for- 
ever, is  true;  and  we  still  adhere  to  the 
correctness  of  that  practice.  Bentley 
■V.  Cleaveland,  22  Ala.  814.  That  case, 
however,  not  only  does  not  counte- 
nance the  doctrine  that  such  decrees 
should  be  set  aside  for  the  purpose  of 
allowing  a  mere  plea,  so  far  from  do- 
ing so,  it  expressly  holds  that  such  a 
practice  would  be  wholly  without  au- 


thority. It  is  there  said :  '  We  can- 
not well  see  whence  the  court  derived 
its  authority  to  direct  this  answer  to 
stand  for  a  plea,  and  to  be  tried  as  such. 
Nor  do  we  think,  under  our  practice, 
a  defendant,  after  a  decree  pro  con- 
fesso, has  a  right  to  put  in  any  de- 
fense by  way  of  plea,  any  more  than 
under  the  English  practice  he  could 
do  so  after  answer  filed.  Under  both 
systems,  it  would  be  an  anomaly  to 
find  a  plea  allowed  at  this  stage  of  the 
proceedings.'  Indeed,  under  our  prac- 
tice, it  may  well  be  doubted  whether 
a  plea  or  special  demurrer  would  be 
received  at  any  stage  of  the  case  if  it 
was  unaccompanied  by  an  answer. 
Childress  v.  Crawford,  i  Ala.  482. 
Our  statute,  which  allows  the  matter 
of  both  pleas  and  demurrers  to  be  em- 
braced in  the  answer,  was  evidently  in- 
tended to  avoid  the  delays  incident  to 
the  English  pi-actice,  and  to  hasten 
the  trial  of  the  case  on  all  the  issues  of 
both  law  and' fact  at  one  and  the  same 
time.  Be  this,  however,  as  it  may, 
there  is  no  rule,  either  of  our  own  or 
the  English  Chancery  Court,  which 
allows  a  plea,  technically  so  called,  to 
be  interposed  after  a  decree  pro  con- 
fesso against  the  party  who  oilers  it." 
Bentley  xk  Cleaveland,  22  Ala.  814, 
was  decided  under  the  same  Alabama 
statute. 

Where  leave  is  given  to  answer,  the 
defendant  can  neither  plead  nor  demur 
without  special  leave  of  the  court. 
Allen  t\  Baugus,  i  Swan  (Tenn.)  404. 

Statute  Construed  to  Admit  Demurrer. 
— The  Illinois  statute  providing  that 
the  defendant  may,  on  certain  terms, 
"  answer  the  complainant's  bill,  and 
thereupon  such  proceedings  shall  be 
had  as  if  the  defendant  had  appeared 
in  due  season  and  no  decree  had  been 
made,"  was  construed  as  not  excluding 
the  right  to  demur  if  the  bill  is  sub- 
stantially defective,  but  not  allowing 
a  demurrer  for  mere  technical  defects. 
Scott  V.  Milliken,  60  111.  108. 

Cross  Bill. — In  Porter  v.  Hanson,  36 
Ark.  591,  the  court  said  that  the 
"  cause  being  opened  for  a  defense,  it 
will  be  in  the  power  of  the  court  to 
entertain  a  cross  bill  also."  See  also 
Hall  V.  Davis,  44  111.  494. 
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(4)  Unconscionable  Defenses — Usury — TTnconscionable  Defenses  Gener- 
ally.— A  defendant  who  seeks  to  interpose  a  defense  by  grace,  and 
not  of  right,  must  present  a  defense  that  deserves  the  equitable 
consideration  of  the  court. ^ 

Usury. — A  regular  order  or  decree,  entered  upon  a  default,  will 
not  be  opened  to  enable  a  defendant  to  set  up  usury  except  upon 
condition  that  he  shall  not  insist  upon  that  defense  to  any  further 
extent  than  the  amount  of  the  usurious  premium.* 

{^y  Statute  of  Limitations. — Where  a  regular  default  is  opened 
and  the  defendant  let  in  to  answer  the  bill,  the  court  will  not,  un- 
less under  special  circumstances,  impose  the  condition  that  he 
shall  not  avail  himself  of  the  statute  of  limitations  as  a  defense.^ 

5.  The  Application — a.  Parties  to  Application, — A  decree 
pro  confesso  will  not,  as  a  general  rule,  be  set  aside  on  the  applica- 
tion of  one  who  was  not  a  party  to  the  original  proceedings,*  and 


In  Maryland  a  rule  of  court  allows 
the  defendant,  by  special  leave  of  the 
court,  at  any  time  after  the  bill  is 
taken  fro  confesso,  either  to  plead, 
answer,  or  demur  to  the  bill.  See 
Belt  V.  Bowie,  65  Md.  350. 

1.  Parker  v.  Grant,  i  Johns.  Ch.  (N. 
Y.)  630,  where  the  court  refused  to 
set  aside  a  decree  fairly  and  regularly 
obtained  by  default,  in  order  to  let  in  a 
defense  founded  on  a  fraudulent  specu- 
lation. For  another  case  of  a  pro- 
posed defense  pronounced  unconscion- 
able, see  Bard  v.  Fort,  3  Barb.  Ch. 
(N.  Y.)  632.  But  compare  McGowan 
V.  James,  12  Smed.  &  M.  (Miss.)   445. 

2.  National  F.  Ins.  Co.  v.  Sackett, 
It  Paige  (N.  Y.)  660;  Wager  v. 
Stickle,  3  Paige  (N.  Y.)  407;  Quincy 
V.  Foot,  I  Barb.  Ch.  (N.  Y.)  496; 
Watt  V.  Watt,  2  Barb.  Ch.  (N.  Y.) 
371;  Marsh  v.  Lasher,  13  N.  J.  Eq. 
253.  Qompare  Kinderhook  Bank  v. 
Gilford,  40  Barb.  (N.  Y.)  659;  Gil- 
christ {).  Gilchrist,  44  How.  Pr.  (N.  Y. 
Supreme  Ct.)  317. 

Where  the  defendant  had  in  fact  no 
notice  of  the  suit  until  after  his  prop- 
erty had  been  sold  under  the  decree, 
he  was  allowed  to  come  in  and  set  up 
the  defense  of  usury.  Wagner  v. 
Blanchet,  27  N.  J.  Eq.  356. 

3.  Douglas  x".  Douglas,  3  Edw.  Ch. 
(N.  Y.)  390,  where  the  court  said: 
*'  If  the  complainants  could  show  that, 
by  reason  of  the  delay  in  not  appear- 
ing and  answering  the  bill,  the  com- 
plainants have  been  or  are  likely  to  be 
deprived  of  the  means  of  rebutting  the 
defense  of  the  statute,  or  will  be  placed 
in  any  worse  condition  by  the  defend- 


ant's now  being  permitted  to  set  up 
such  a  defense  than  they  would  have 
been  in  had  the  answer  containing  it 
been  filed  in  due  season,  the  court 
would  take  care  that  no  such  conse- 
quence should  result." 

In  Fulton  Bank  v.  Beach,  i  Paige 
(N.  Y.)  430,  the  chancellor  adverts  to 
the  case  of  Hall  v.  Wood,  September, 
1826,  where  "  an  order  taking  the  bill 
pro  confesso  was  vacated  on  an  affi- 
davit of  merits ;  but  as  the  proceedings 
on  the  part  of  Hall  had  been  regular, 
the  late  chancellor  annexed  a  condi- 
tion to-  the  order  opening  the  default,, 
that  the  defendant  should  not  inter- 
pose the  statute  of  limitations  as  a  de- 
fense, which  he  considered  would  not 
be  conscientious  under  the  particular 
circumstances  of  that  case."  Compare 
Gilchrist  v.  Gilchrist,  44  How.  Pr.  (N. 
Y.  Supreme  Ct.)  317,  and  cases  cited  in 
article  Amendments,  vol.  i,  pp.  499^ 
520. 

In  Maryland  the  17th  Equity  Rule,  as 
prescribed  by  the  court  of  appeals, 
provides  that  the  defendant  may,  by 
special  leave  of  the  court,  at  any  time 
after  the  bill  is  taken  pro  confesso  and 
before  final  decree,  either  answer, 
plead,  or  demur  to  the  bill.  Under 
that  rule,  leave  to  plead  or  answer  to 
the  bill  entitles  the  defendant  to  avail 
himself  of  any  defense  to  which  the 
case  made  by  the  bill  is  subject,  in- 
cluding the  defense  of  the  statute  of 
limitations.  Belt  v.  Bowie,  65  Md.  350. 

4.  Hall  V.  Davis,  44  111.  494.  See 
also  Wellington  v.  Heermans,  no  111. 
564.  But  it  was  held  in  the  former 
case  that  where  the  decree  has  been 
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where  a  joint  decree  is  rendered  against  several  defendants  they 
must  unite  in  the  petition  to  set  it  aside.* 

Party  in  Contempt. — A  motion  to  open  a  default  for  not  answering, 
by  a  party  who  is  in  contempt  for  disobeying  an  order  of  the 
court,  will  not  be  heard  until  he  has  purged  his  contempt.* 

the  court  overruling  a  motion  by  a 
part  of  the  defendants  in  a  decree 
against  them  and  others,  to  open  the 
decree  and  file  their  answer,  because 
all  did  not  apply  who  were  necessary 
parties  to  contest  the  decree,  was  not 
a  bar  to  another  application  by  all. 

Bradley  f.  Catlet,  7  J.  J.  Marsh.  (Ky.) 
121,  where  the  court  said:  "If  each 
individual  who  may  be  affected  by  a 
joint  decree  should  be  permitted,  for 
himself  alone,  by  a  separate  proceed- 
ing, to  open  the  decree,  or  if  any  one 
should  be  allowed  to  open  it  as  to  all, 
confusion  and  injustice  could  not  be 
avoided."     See  also  Davis  t- .  Bentley, 

2  Dana  (Ky.)  247;  Dunlap  v.  M'llvoy, 

3  Litt.  (Ky.)  270.  Cow/a/'e  with  the 
foregoing  cases,  Russell  x\  Waite, 
Walk.  (Mich.)  31 ;  Mansfield  v.  Hoag- 
land,  46  111.  359. 

Construction  of  Statute. — A  defend- 
ant who  was  served  with  process, 
though  joined  with  others  who  were 
not,  cannot  have  leave  to  answer  under 
§§  5122-5124,  Tennessee  Code,  permit- 
ting defendants  who  have  been  pro- 
ceeded against  without  personal  service 
of  process  or  appearance  to  answer 
and  make  defense  after  final  decree  or 
leave  of  court  obtained  upon  petition 
showing  merits.  Brown  v.  BroAvn,  86 
Tenn.  277. 

Who  may  Object  for  Nonjoinder. — It 
was  held  in  Exchange,  etc.,  Bank  v. 
Bradley,  15  Lea  (Tenn.)  279,  that  a  de- 
fendant cannot  object  to  the  ^tion  of 
the  court  in  setting  aside  a  fro  con- 
fesso  ^rder  against  codefendant,  and 
with  the  assent  of  the  complainant 
making  new  parties  defendant. 

2.  Ellingwood  T'.  Stevenson,  4  Sandf. 
Ch.  (N.  Y.)  366. 

In  that  case  the  defendant  was 
arrested  on  a  ne  exeat  and  gave  bail, 
and  the  usual  order  for  a  receiver  and 
the  examination  of  the  defendant  was 
made.  He  neglected  to  attend  before 
the  master,  pursuant  to  a  summons 
founded  upon  that  order,  and  the  plain- 
tiflf  moved  for  an  attachment.  There- 
upon the  defendant  moved  to  set  aside 
the  default.  The  court  said  :  "  The  de- 
fault might  be  opened  on  the  defend- 
ant's attending  before  the  master,  corn- 


set  aside  on  motion  of  the  proper  party, 
a  stranger  may  be  allowed  to  file  his 
cross  bill  and  have  his  rights  in  the 
case  determined. 

In  Divers  v.  Mark,  3  Mo.  81,  after 
an  order  of  publication  and  nonap- 
pearance, the  court  made  an  order,  ap- 
parently in  conformity  to  a  statute,  that 
the  bill  be  taken  as  confessed  against 
the  defendants  on  condition  that  if 
they  would  not  appear  within  five 
years  and  bring  their  bill  of  review, 
then  the  decree  should  stand  absolute. 
A  stranger  was  afterwards  admitted  as 
a  party,  on  the  ground  that  he  had  an 
interest  in  the  matter,  and  he  moved 
to  set  aside  the  order  for  the  decree. 
It  was  held  that  as  the  defendants' 
only  remedy  was  by  a  bill  of  review, 
the  new  party  could  have  no  greater 
latitude,  and  his  motion  was  dismissed. 

But  in  BrinkerhoflF  v.  Franklin,  21 
N.  J.  Eq.  334,  a  decree  pro  confesso 
Avas  opened  after  enrollment,  and  the 
petitioner,  who  was  not  a  party  to  the 
original  proceeding,  was  allowed  to 
come  in  and  file  an  answer,  it  appear- 
ing that  the  decree  deprived  him  of  an 
interest  in  property  without  any  op- 
portunity of  being  heard.  Moreover, 
his  right  in  the  subject-matter  of  the 
suit  was  acquired  after  its  commence- 
ment, and  he  was  entitled  by  statute 
to  be  made  a  party. 

By  Heirs  of  Personal  Representatives. 
— It  seems  that  where  a  bill  has  been 
taken  as  confessed  against  a  defend- 
ant before  his  death,  and  after  his 
death  the  suit  is  revived  against  his 
heirs  or  his  personal  representatives, 
they  must  apply  to  vacate  the  order 
taking  the  bill  as  confessed,  if  they 
wish  to  controvert  the  allegations  in 
the  bill  or  to  set  up  any  defense  except 
such  as  has  arisen  since  the  entry  of 
such  order.  Christie  v.  Bishop,  i 
Barb.  Ch.  (N.  Y.)  105. 

1.  Bleight  V.  M'llvoy,  4  T.  B.  Mon. 
(Ky.)  142,  holding,  however,  that  if 
one  defendant  shows  in  his  petition 
and  proposed  answer  that  he  owns  the 
interest  of  all  the  others  against  whom 
the  decree  was  rendered,  he  may  be 
heard  without  joining  them  in  his 
application ;  and  also  that  a  decision  of 
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b.  When  to  be  Made  —  Laches  and  Limitations. — An 
application  to  set  aside  a  decree  pro  confesso  should  be  made 
with  reasonable  diligence,*  and  where  it  is  founded  upon  a  tech- 
nical irregularity  the  relief  should  be  sought  at  the  earliest  oppor- 
tunity.* 

In  some  of  the  states  the  period  within  which  defendants  non- 
resident or  not  served  with  process  may  apply  to  be  let  in  to 
defend  is  prescribed  by  a  statute  of  limitations.* 


plying  with  the  order  for  receiver,  and 
paying  the  costs  occasioned  by  his 
disregard  of  the  order  and  summons, 
with  the  costs  of  the  default  and  of 
these  motions,  but  his  departure  to  the 
Pacific  Ocean  having  rendered  these 
terms  impracticable,  the  motion  to 
vacate  the  order  taking  the  bill  as 
confessed  must  be  denied." 

Contempt  Purged  in  Application. — 
But  where  the  contempt  consisted  in 
the  failure  to  perform  a  final  decree 
for  the  payment  of  money,  and  the  de- 
fendant appeared  before  the  court  on 
an  order  to  show  cause  why  an  attach- 
ment for  contempt  should  not  be  is- 
sued against  him,  declaring  his  readi- 
ness to  comply  with  the  directions  of 
the  decree  at  once,  and  to  answer  for 
his  contempt  as  the  court  should 
direct,  he  was  heard  on  application  to 
open  the  decree  and  to  be  let  in  to 
answer  on  the  ground  of  surprise. 
Freese  v.  Swayze,  26  N.  J.  Eq.  437. 

1.  Rust  T'.  Lynch,  54  Md.  636;  Bar- 
ry V.  Barry,  i  Md.  Ch*.  20;  Hart  v. 
Lindsay,  Walk.  (Mich.)  72  ;  Doubleday 
V.  Sherman,  6  Blatchf.  (U.  S.)  513; 
Person  v.  Merrick,  5  Wis.  231 ;  Yates 
V.  Woodruff,  4  Edw.  Ch.  (N.  Y.)  700. 
See  also  Wooster  v.  WoodhuU,  i  Johns. 
Ch.  (N.  Y.)  539;  Starne  v.  Farr,  17 
III.  App.  491 ;  Babcock  v.  Perry,  4  Wis. 
31 ;  Rogan  v.  Walker,  i  Wis.  631. 

In  Lansing  v .  M'Pherson,  3  Johns. 
Ch.  (N.  Y.)  424,  the  defendant  applied 
to  set  aside  a  decree  pro  confesso  six 
months  after  it  was  obtained,  on  the 
ground  of  misapprehension,  and  that 
the  defendant  had  a  good  and  substan- 
tial defense  ;  and  the  court  held  that 
the  delay  had  been  too  long,  without  a 
very  special  case  made. 

And  in  Robertson  v.  Miller,  3  N.  J. 
Eq.  451,  the  court  refused  to  open  a 
final  decree  on  the  application  of  the 
defendant  five  and  a  half  years  after 
the  decree  was  rendered,  and  four  and  a 
half  years  after  it  came  to  his  knowl- 
edge, upon  the  ground  of  the  pecu- 
niary   inability   of   the   defendant    to 


make    the  application    at    an    earlier 
day. 

In  Boyd  v.  Vanderkemp,  i  Barb.  Ch, 
(N.  Y.)  273,  after  a  bill  had  been  regu- 
larly taken  as  confessed  for  more  than 
nine  years,  and  after  a  regular  decree 
had  been  made  against  all  the  defend- 
ants for  njpre  than  five  years,  it  was- 
held  too  late  for  a  part  of  them  to  ap- 
ply to  be  let  in  to  answer  the  bill  and 
set  up  a  meritorious  defense.   . 

2.  Johnson  T^.  Johnson,  Walk. (Mich.) 
309;  Long  V.  Long,  59  Mich. 
296;  Creveling  v.  Moore,  39  Mich. 
563;  Embury  v.  Klemm,  30  N.  J.  Eq. 
517;  Thornton  v.  Hightower,"  17  Ga. 
I.  See  also  Frisbee  -•.  Timanus,  12 
Fla.  300;  Keil  v.  West,  21  Fla.  508; 
Jermain  v.  Langdon,  8  Paige  (N.  Y.) 
41 ;  Mix  V.  Mackie,  2  Edw.  Ch.  (N. 
Y.)  426;  Martin  v.  McReynolds,  6 
Mich.  70. 

And  a  defendant  who  has  not  caused 
his  appearance  to  be  entered  is  enti- 
tled to  no  more  indulgence  in  this 
behalf  than  one  who  has  appeared. 
Johnson  v.  Johnson,  Walk.  (Mich.)  309. 

3.  Statute  Not  Suspended  during  War. 
— An  application  by  a  nonresident  de- 
fendant being  a  defensive  proceeding, 
the  statute  continues  to  run  against 
him,  although  he  was  an  alien  enemy 
and  disabled  from  suing  during  a  part 
of  the  statutory  period.  Seymour  v. 
Bailey,  66  III.  288. 

Delay  in  Acting  on  the  Motion. — 
Where  the  motion  is  made  and  entered 
of  record  within  the  time  prescribed, 
it  is  no  objection  that  the  court  did 
not  act  upon  the  motion  until  after  the 
statutory  period  had  elapsed.  Larue 
V.  Larue,  3  J.  J.  Marsh.  (Ky.)  156. 

Extension  of  Time  by  the  Court. — In 
Field  V.  Ross,  i  T.  B.  Mon.  (Ky.)  133. 
it  was  made  a  qucere  whether,  after  an 
absent  defendant  has  petitioned  to 
open  a  decree,  and  filed  his  demurrer, 
and  this  has  been  overrule'd,  the  court 
can  give  time  to  file  an  answer  which 
will  not  expire  until  after  the  period 
limited  by  statute. 
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c.  Where  to  be  Made. — The  application  to  set  aside  a  decree 
pro  confesso  should  be  made  to  the  court  which  rendered  the 
decree  in  the  exercise  of  original  jurisdiction.* 

d.  Form  of  Application. — After  a  final  decree  has  been  en- 
tered on  a  bill  regularly  taken  as  confessed,  it  seems  that  the 
better  practice  requires  the  question  of  opening  it  to  let  in  a 
defense  on  the  merits  to  be  brought  before  the  court  by  petition,^ 


Averment    of   Time    in  Petition. — In 

Anderson  v.  State  Bank,  5  Sneed 
(Tenn.)  661  the  court  said  it  would 
be  necessary  for  the  applicant  to  shoW 
in  his  petition  that  he  was  in  time. 

1.  Rogan  V.  Walker,  i  Wis.  631. 
See  also  Person  f.  Merrick,  5  Wis. 
331 ;  Martin  v.  McReynolds,  6  Mich.  70. 

Application  in  Appellate  Oourts. — In 
the  case  first  cited,  Rogan  7'.  Walker, 
I  Wis.  631,  a  decree  fro  confesso  had 
been  rendered  in  the  Circuit  Court, 
and,  on  appeal,  a  final  decree  was 
entered  in  the  Supreme  Court,  in 
which  court  one  of  the  defendants,  who 
had  not  appeared  in  the  court  below, 
nor  joined  in  the  appeal,  filed  a  peti- 
tion to  vacate  its  decree,  reverse  the 
decree  of  the  Circuit  Court  fro  forma, 
set  aside  the  petitioner's  default  and 
permit  him  to  answer,  and  remand 
the  cause  to  the  Circuit  Court  for  pro- 
ceedings upon  the  answer  as  if  it  had 
been  filed  in  time.  The  Svipreme 
Court  said  there  was  no  precedent  for 
granting  such  a  petition,  and  refused 
the  relief  sought.    / 

In  Anderson  v.  State  Bank,  5  Sneed 
(Tenn.)  661,  it  was  held  that- the  Act 
of  1787  allowing  nonresidents  to  appear 
within  three  years,  and,  by  petition, 
have  the  case  "  reheard,"  undoubtedly 
contemplated  an  appeara~nce  by  peti- 
tion in  the  court  where  the  decree 
was  enrolled,  and  none  other. 

And  after  a  cause  had  been  appealed, 
a  petition  for  leave  to  answer  under 
sections  5122-5124  of  the  Tennessee 
Code  must  be  presented  to  the  chan- 
cery court  from  which  the  appeal  was 
taken,  and  not  to  the  Supreme  Court 
after  final' decree  therein.  Brown  v. 
Brown,  86  Tenn.  288. 

After  Reyersal  and  Remand. — When 
a  decree  in  a  chancery  cause  is 
reversed  on  the  merits  on  appeal,  and 
the  cause  is  remanded  for  further  pro- 
ceedings preparatory  to  the  final 
decree,  the  cause,  when  it  reaches 
the  court  below,  stands  there  precisely 
in  the  same  condition  as  if  that  court 
in  the  first  instance  had  rendered  the 


same  decree  as  afterwards  pronounced 
by  the  appellate  court ;  with  the  excep- 
tion, however,  that  the  decree  is  no 
longer  the  subj  ect  of  revision  by  appeal ; 
and  the  court  below  has  power  to  open 
the  default  and  let  the  defendant  in  to 
make  defense  by  answer.  Keenan  x\ 
Strange,  12  Ala.  290.  To  the  same 
effect,  see  Moody  v.  McDuff,  58  Miss. 
751 ;    Ingersoll  v.  Ingersoll,   42  Miss. 

155- 
After  Affirmance  without  Prejudice. — 

A  decree  may  be  affirmed  without  prej- 
udice to  an  application  to  the  chan- 
cellor to  set  it  aside  for  an  evident 
irregularity  which  was  not  available 
on  the  appeal.  O'Brien  v.  Hulfish, 
22  N.  J.  Eq.  471. 

2.  Hartf.  Lindsay, Walk.  (Mich.)  72. 

In  Low  V.  Mills,  61  Mich.  44,  the 
court  said  that  "  whether  it  shall  be 
done  by  bill  of  review,  or  petition,  de- 
pends upon  the  situation  and  circum- 
stances of  the  case." 

In  the  following  cases  the  appli- 
cation was  by  petition:  Bleight  v. 
M'llroy,  4T.  B.  Mon.(Ky.)i42  ;  Bull  v. 
Pyle,  41  Md.  419;  Tabler  v.  Castle,  12 
Md.  144;  Harris  v.  Deitrich,  29  Mich. 
366 ;  McDonald  v,  McDonald,  45  Mich. 
44;  Russell  V.  Waite,  Walk.  (Mich.) 
31;  Benedict  t'.  Auditor-Gen.  (Mich. 
1895),  62  N.  W.  Rep.  364;  Brinker- 
hoff  V.  Franklin,  21  N.  J.  Eq.  334, 
where,  however,  the  application  was 
made  by  one  who  was  not  a  party  to 
the  suit;  Miller  t'.  Hild,  11  N.  J.  Eq. 
25;  Carpenter  f.  Muchmore,  15  N.  J. 
Eq.  123;  Radley  v.  Shaver,  i  Johns.  . 
Ch.  (N.  Y.)  200;  Wooster  v.  Wood- 
hull,  I  Johns.  Ch.  (N.  Y.)  541 ;  Parker 
V.  Grant,  i  Johns.  Ch.  (N.  Y.)  630; 
Lansing  v.  M'Pherson,  3  Johns.  Ch.  (N. 
Y.)  424;  Yates  ik  Woodruff,  4  Edw. 
Ch.  (N.  Y.)  700;  Rogan  v.  Walker,  i 
Wis.  631 ;  Babcock  v.  Perry,  4  Wis.  31. 

Bill  or  Petition. — In  Erwin  v.  Vint,  6 
Munf.  (Va.)  267,  a  final  decree  fro 
confesso  was  set  aside  upon  a  bill  filed 
by  the  defendant  for  that  purpose,  and 
alleging  that  he  was  prevented  by  va\ 
accident  from  filing  his  answer.     The 
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but  that  an  application  to  vacate  an  order  for  taking  the  bill  as 
confessed  before  a  decree  has  been  entered  upon  it  may  be  made 
by  motion  or  petition.* 

e.  Verification. — The  facts  upon  which  the  application  is 
based  must  be  verified  by  the  oath   of  the  applicant,*  or,  if  the 


reporter  says  in  a  footnote  that  "  the 
proper  mode  of  proceeding  appears  to 
be  by  petition,"  citing  Kemp  -■.  Squire, 
I  Ves.  205,  and  Cunyngham  r.Cun- 
yngham,  Ambl.  89. 

So,  in  French  v.  Stewart,  22  Wall. 
(U.  S.)  238,  the  court  said,  in  respect 
of  a  motion  to  set  aside  a  decree  closely 
resembling  a  decree  pro  cotifesso,  that 
a  proceeding  by  bill  was  less  in  accord- 
ance with  the  spirit  of  sound  equity 
practice. 

In  Barry  v.  Barry,  i  Md.  Ch.  20, 
the  court  said  that  the  enrollment  of  a 
decree  obtained  by  surprise  may  be 
vacated  either  upon  a  bill  or  petition. 
See  also  Burch  v.  Scott,  i  Gill  &  J. 
(Md.)  393. 

In  Illinois,  "  the  application  must  be 
by  petition  duly  verified,  or  something 
tantamount  to  it."  Kinney  v.  Bauer,  6 
111.  App.  267.  See  Dunn  v.  Keegin,  4 
111.  292;  Norton  v.  Hixon,  25  111.  439; 
Schneider  v.  Seibert,  50  III.  284 

Application  Based  on  Irregularity. — 
It  seems  that  an  application  to  set 
aside  a  final  decree  for  irregularity 
should  be  by  petition.  Floyd  v.  Nan- 
gle,  3  Atk.  568,  cited  in  Radley  v. 
Shaver,  i  Johns.  Ch.  (N.  Y.)  200. 
The  application  was  by  petition  in 
McGowan  v.  James,  12  Smed.  &  M. 
(Miss.)  445  ;  Person  v.  Merrick,  5  Wis. 
231.  Bvit  it  was  by  motion  in  Johnson 
V.  Johnson,  Walk.  (Mich.)  309;  Liv- 
ingston V.  Woolsey,  4  Johns.  Ch.  (N. 
Y.)365;  Fellows  v.  Hall,  3  McLean 
<U.  ST)  281;  French  v.  Stewart,  22 
Wall.  (U.  S.)  238;  .Southern  Pac.  R. 
Co.  V.  Temple,  59  Fed.  Rep.  17.  And 
by  motion  and  petition  in  Sheffield 
Furnace  Co.  t'.Witherow,  149  U.  S.574. 

Petition  Not  Indispensable. — Applica- 
tions by  motion  are  not  uncommon, 
and  have  been  entertained  Avithout 
comment.  Beekman  v.  Peck,  3  Johns. 
Ch.  (N.  Y.)  415;  Andrews  v.  Dens- 
low,  14  Blatchf.  (U.  S.)  182;  Ozark 
Land  Co.  v.  Leonard,  24  Fed.  Rep. 
660;  Mprris  v.  Hinchman,  32  N.  J. 
Eq.  204;  Miller  v.  Wright,  25  N.  J. 
Eq.  340.  See  also  Chandler  v.  Jobe,  5 
Lea  (Tenn.)  1593 ;  Ray  v.  Connor,  3 
Edw.  Ch.  (N.  v.)  478. 


The  decree  may  be  set  aside  by  de- 
fault on  motion  without  petition 
where  the  facts  upon  which  the  mo- 
tion is  based  appear  by  the  record. 
Graham  v.  Elmore,  Harr.  (Mich.)  265. 

Signature  to  Petition. — Where  a  peti- 
tion was  not  signed  by  the  petitioner, 
but  was  verified  by  an  affidavit  signed 
by  him  which  stated  that  he  had  read 
it,  and  knew  the  contents  of  it,  and 
that  it  was  true,  it  .was  held  to  be  a 
sufficient  signature  of  the  petition. 
Johnson  t'^  Johnson, Walk. (Mich.)  309. 

In  Virginia  and  West  Virginia,  the 
codes  now  expressly  provide  for  appli- 
cations by  "motion."  Va.  Code  of 
1868,  c.  132,  §  5;  W.  Va.  Code,  §  3451. 
And  it  seems  that  a  bill  of  review  may 
be  treated  as  an  application  under  the 
code.  Martin  v.  Smith,  25  W.  Va.  579. 

1.  Hart  V.  Lindsay,  Walk.  (Mich.)  72. 
The  application    was    by  motion  in 

Hoxie  V.  Scott,  Clarke  Ch.  (N.  Y.) 
457;  Powell  V.  Kane,  5  Paige  (N.  Y.) 
265 ;  and  Arden  v.  Walden,  i  Edw, 
Ch.  (N.  Y.)  631. 

2.  Michigan  Bank  v.  Williams,  Harr. 
(Mich.)  219;  Totten  7-.  Nance,  3  Tenn. 
Ch.  264;  Burge  v.  Burge,  88  111.  164; 
Dunn  V.  Keegin,  4  111.  292;  Norton'x'. 
Hixon,  25  111.  439.  See  also  Pittman 
V.  McClellan,  55  Miss.  305. 

The  petition,  though  sworn  to,  is  no 
evidence  of  the  facts  contained  in  it. 
Its  truth  must  be  established  by  affida- 
vits and  other  evidence  taken  accord- 
ing to  the  rules  and  practice  of  the 
court.  Carpenter  v.  Muchmore,  15 
N.  J.  Eq.  123. 

In  Maryland,  the  rules  of  practice 
require  the  petition  to  be  verified  by 
oath.  Bull  V.  Pyle,  41  Md.  419;  Belt 
■z'.  Bowie,  65  Md.  350. 

Contents  of  AfiSidavit. — On  a  motion 
to  set  aside  a  decree  for  irregularity 
the  affidavit  should  .show  that  the 
party  is  prejudiced  thereby.  Michi- 
gan Ins.  Co.  V.  Whittemore,  12  Mich. 
427. 

Scandal  and  Impertinence  in  the  Af- 
fidavit may  be  expunged  at  the  cost,  in 
the  first  instance,  of  the  solicitor  who 
drew  and  the  counsel  who  signed  it, 
althouffh  the  client  is  likewise   liable 
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affidavit  is  made  by  counsel  alone,  a  sufficient  reason  should  be 
shown  therefor.i 

The  affidavit  should  be  entitled  in  the  cause.* 

/.  To  BE  Accompanied  by  Proposed  Answer. — Where  a. 
defendant  seeks  to  set  aside  an  order  or  decree  pro  confesso  and 
litigate  the  case  upon  the  merits,  his  proposed  answer  should  be 
exhibited   in  connection  with  his  application,*  unless  a  statute 


to  the  adverse  party.  And  if  the 
solicitor  or  counsel  is  compelled  to 
pay  such  costs  he  has  no  legal  or 
equitable  claim  upon  his  client  to  re- 
fund the  amount  thus  paid.  Powell  f. 
Kane,  5  Paige  (N.  Y.)  265. 

1.  Michigan  Bank  t-.  Williams, 
Harr.  (Mich.)  219,  where  the  motion 
was  denied  because  the  solicitor's 
affidavit  did  not  conform  to  the  rule 
stated.  Hunt  v.  Wallis,  6  Paige  (N. 
Y.)  371- 

"  This  court  has,  ordinarily,  no 
right  to  interfere  with  the  regular  or- 
der of  procedure  fixed  by  law  and  its 
own  rules,  upon  the  affidavit  of  the 
solicitor  alone.  There  must  always 
be  an  affidavit  of  the  client,  if  no 
cause  exists  why  it  could  not  be  had, 
showing  active  diligence  on  his  part, 
or  a  sufficient  excuse,  and  that  the  de- 
fault does  not  lie  at  his  door.  The 
court  is  placed  here  to  determine  the 
rights  of  the  litigants,  and  they  and 
not  their  solicitors  are  the  proper 
parties  to  make  affidavits  to  influence 
its  action ;  although  the  client  may, 
in  particular  cases,  take  and  use  the 
affidavit  of  his  solicitor,  as  he  would 
that  of  any  third  person,  to  aid  him  in 
his  motion,  and  supplementary  to  his 
own  affidavit."  Totten  v.  Nance,  3 
Tenn.  Ch.  264. 

2.  DisbrowT'.  Johnson,  18  N.J. Eq. 36. 

3.  Hearne  v.  Ogilvie,  11  Ves.  Jr. 
77;  Stribling  v.  Hart,  20  Fla.  235; 
Thornton  v.  Hightower,  17  Ga.  i ; 
Burge  V.  Burge,  88  111.  164;  Dunn  %'. 
Keegin,  4  111.  292;  Schneider  v.  Sei- 
bert,  50  111.  284;  Norton  v.  Hixon,  25 
111.  439;  Bowman  r.  Bowman,  64  111. 
75 ;  Hart  v.  Lindsay,  Walk.  (Mich.) 
72;  Gould  V.  Castel,  47  Mich.  604; 
Long  t'.  Long,  59  Mich.  296;  Low  v. 
Mills,  61  Mich.  35 ;  Stockton  v. 
Williams,  Harr.  (Mich.)  241;  Pitt- 
man  V.  McClellan,  55  Miss.  305,  hold- 
ing that  in  the  estimation  of  a 
court  of  chancery  ''good  cause" 
which  a  statute  requires  as  a  condition 
of  opening  a  decree,  is  not  shown 
unless   the   answer   is  presented  with 


the  application,  or  unless  satisfactory 
reasons  are  given  why  it  is  not  then 
filed,  and  further  indulgence  asked ; 
Winship  v.  Jewett,  i  Barb.  Ch.  (N. 
Y.)  173;  Totten  v.  Nance,  3  Tenn.  Ch. 
264;  Babcock  t'.  Perry,  4  Wis.  31.^ 
See  also  Disbrow  -'.  Johnson,  18  N.  J. 
Eq.  36. 

"  A  regular  order  to  take  the  bill 
as  confessed  will  not  be  set  aside  upon 
a  simple  affidavit  of  merits,  although 
an  excuse  is  given  for  the  default.  In 
such  cases  the  defendant  must  either 
produce  the  sworn  answer  which  he 
proposes  to  put  in,  so  that  the  court 
may  see  that  he  has  merits,  or  must, 
in  his  petition  or  affidavit,  state  the 
nature  of  his  defense,  and  his  belief 
in  the  truth  of  the  matters  constitut- 
ing such  defense,  so  far  at  least  as  to 
enable  the  court  to  see  that  injustice 
will  probably  be  done  if  the  order  to 
take  the  bill  as  confessed  is  permitted 
to  stand."  Stockton  v.  Williams, 
Harr.  (Mich.)  241,  r/V/«^Hunt  7-.  Wal- 
lis, 6  Paige  (N.  Y.)  371;  Lansing  r>. 
M'Pherson,  3  Johns.  Ch.  (N.  Y.) 
424. 

Where  Defendants  Are  Joint. — When 
a  joint  decree  has  been  rendered 
against  absent  defendants,  it  is  error 
to  open  the  decree  on  the  answers  of 
part  of  the  defendants.  Bradley  v. 
Catlet,  7  J.  J,  Marsh.  (Ky.)  121 ;  Dun- 
lap  V.  M'ilvoy,  3  Litt.  (Ky.)  270. 

See  supra,  X.  5.  a.  Parties  to  Appli- 
cation. 

Showing  a  "Good  Cause." — Where 
the  statute  requires  the  defendant  to 
show  a  "  good  cause,"  it  ought  to  be 
so  indicated  that  the  court  may  be  en- 
abled to  determine  what  it  really  is. 
Wilson  -'.  Waters,  7  Coldw.  (Tenn.) 
323. 

Answer  Setting  Up  Inconsistent  De- 
fenses.— In  those  jurisdictions  where 
the  practice  in  equity  requires  answers 
to  be  put  in  under  oath,  a  sworn  answer 
accompanying  a  motion  to  set  aside,  a 
decree  pro  confesso  will  be  of  no  avail 
if  it  sets  up  two  inconsistent  defenses. 
Ozark  Land  Co.  f.  Leonard,   24   Fed»  ' 
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gives  him  an  unconditional  right  to  be  admitted  to  make  defense,* 
g.  Notice  of  Application. — Where  apphcation  to  set  aside 
a  decree /ri?  confesso  is  based  upon  matters  not  appearing  on  the 
face  of  the  decree,  notice  of  the  application  should  be  given  to 
the  opposite  party,  so  as  to  afford  him  an  opportunity  of  contest- 
ing the  facts  alleged.* 


Rep.  660.     See  article    Answkrs  in 
Equity  Pleading,  vol.  i,  p.  878. 
Statement  of  Advice  of  Counsel. — A 

general  affidavit  that  the  defendant 
believes,  and  has  been  advised  by 
counsel,  that  he  has  a  good  and  sub- 
stantial defense,  without  stating  at 
least  the  substance  of  such  defense,  is 
insufficient.  Winship  v.  Jewett,  i 
Barb.  Ch.  (N.  Y.)  173;  Schofield  v. 
Horse  Springs  Cattle  Co.,  65  Fed. 
Rep.  433.  In  the  case  last  cited,  the 
defendant's  affidavit  was  accompanied 
by  a  like  affidavit  of  his  counsel, 
neither  of  which  contained  a  suffi- 
ciently definite  statement  of  the  pro- 
posed defense.  The  court  said : 
"While  in  some  states  there  has  been 
a  practice  which  considers  such  ad- 
vice of  counsel,  when  the  case  has 
been  fully  stated  to  him,  as  entitled  to 
be  considered  by  the  court  in  lieu  of 
an  affidavit  stating  the  facts  which 
show  a  defense  to  the  complaint  on 
the  merits,  I  find  that  this  is  a  rule  of 
practice  that  has  been  applied  to  law 
cases  and  not  to  cases  in  equity ;  that 
in  equity,  as  a  rule,  such  affidavits  are 
not  allowed,  but  an  affidavit  stating 
the  facts  constituting  the  defense,  at 
least,  must  be  presented.  In  some 
jurisdictions,  an  answer  must  accom- 
pany the  affidavit.  Goodhue  v. 
Churchman,  i  Barb.  Ch.  (N.  Y.)  596; 
Winship  v.  Jew^ett,  i  Barb.  Ch.  (N. 
Y.)  173.  It  would  appear  that  such  a 
rule  was  proper.  A  court  might  be 
willing  to  take  the  sworn  opinion  of 
some  of  the  counsel  who  are  accus- 
tomed to  practice  before  it  as  to  the 
merits  of  a  defense,  but  the  opinions 
of  all  counsel  are  not  entitled  to  the 
same  weight.  It  would  be  difficult 
and  often  embarrassing  for  a  court  to 
state  why  it  would  not  like  to  take  the 
opinion  of  some  counsel  upon  such  a 
subject.  The  rule,  if  established, 
should  perhaps  be  a  general  one. 
Hence,  I  think  the  rule  established  in 
New  York  is  the  best.  If  a  person 
has  not  time  to  obtain  the  facts  requi- 
site to  show  a  good  defense,  the 
court,  and  perhaps  a  judge  in  vaca- 


tion, could  gtant  the  necessary 
time." 

Answer  upon  Information  and  Belief — 
Service  of  Answer. — In  the  N'ew  Tork 
Court  of  Chancery,  the  defendant  be- 
ing entitled  to  service  of  a  copy  of  the 
affidavit,  or  proposed  answer,  it  was 
held  that  where  a  defendant's  answer 
set  up  a  defense  resting  upon  informa- 
tion and  belief  derived  from  codefend- 
ants,  the  affidavit  of  the  person  who 
gave  the  information  should  be  an- 
nexed to  the  copy  of  the  answer  served. 
Goodhue  -o.  Churchman,  1  Barb.  Ch. 
(N.  Y.)596. 

Security  for  Costs  in  Lieu  of  Answer. 
—In  Wells  V.  Cruger,  5  Paige  (N.  Y.) 
164,  the  chancellor  dispensed  with  the 
actual  production  of  the  answer  in 
consequence  of  the  defendant's  ab- 
sence from  the  state,  but  required 
security  to  pay  the  costs  and  damages 
to  which  the  complainant  might  be 
subjected  by  the  opening  of  the  decree 
if  the  defense  should  in  the  end  appear 
to  be  groundless.  The  case  recog- 
nizes the  general  rule  requiring  the 
applicant  to  tender  his  sworn  answer. 

1.  Evarts  v.  Becker,  8  Paige  (N. 
Y.)5o6. 

In  Porter  v.  Hanson,  36  Ark.  591,  a 
defendant  constructively  summoned 
made  an  application  under  Gantt's 
Dig.,  §  4732,  which  is  imperative  and 
unconditional,  and  it  was  held  that  he 
need  not  show  merits  as  a  condition 
precedent.  But  it  was  decided  in  the 
same  case  that  if  the  proposed  answer 
is  incorporated  with  the  motion,  and 
it  does  not  disclose  any  substantial 
right,  an  error  in  denying  the  motion 
would  not  be  deemed  so  prejudicial  as 
to  require  correction  on  appeal,  for  the 
defense  thus  presented  may  be  consid- 
ered to  include  all  the  defendant 
means  to  stand  on.  See  also  Brown  v. 
Brown,  86  Tenn.  277. 

2.  Bowman  v.  Bowman,  64  111.  75, 
In  Bruen  v.  Bruen,  43  111.  408,   an 

application  was  made  under  a  section 
of  the  chancery  code  providing  that  a 
decree  pro  confesso  rendered  against  a 
party  who  has  not  been   summoned  01 


5  Encyc.  PI.  &  Pr.— 65 


1025 


Volume  V. 


Opening  Defaults. 


DECREES, 


Proceedings  on  Application. 


h.  Renewal  of  Application. — After  an  application  has  been 
denied  on  its  merits  it  should  not  be  renewed,  without  leave  of 
the  court,  on  the  same  facts  or  any  new  facts  which  might  have 
been  included  in  the  first  motion.* 

6.  Proceedings  on  Application — (a)  Testing  Sufficiency  of  Petition. — 
The  sufficiency  of  a  petition  to  set  aside  a  decree  may  be  tested 
by  demurrer^  or  by  motion  to  dismiss.^ 

(b)  Counter-affidavits. — The  practice  of  admitting  counter-affidavits 
in  opposition  to  the  defendant's  application  has  been  sanctioned 


notified  according  to  law  may  be  set 
aside  upon  application,  etc.  In  regard 
to  the  necessity  of  giving  notice,  the 
court  said:  "It  is  apparent  from  the 
terms  of  this  section  that  no  notice  is 
required  to  be  given  to  the  party  ob- 
taining the  decree,  that  a  petition  will 
be  presented,  the  only  condition  ap- 
pearing to  be  the  payment  of  such  costs 
as  the  court  may  deem  reasonable  in 
that  behalf.  On  general  principles, 
however,  we  are  inclined  to  think  no- 
tice sliould  be  given  in  every  case  be- 
fore the  rights  of  a  party  can  be  taken 
away.  The  time  when  the  notice  should 
be  given  is  not  material,  so  that  the 
opposite  party  has  it  before  the  court 
acts.  The  petition  may  be  first  filed, 
and  then  notice  given  afterwards."  See 
also  Axtell  v.  Pulsifer,  155  111.  141. 

Brown  v.  Brown,  86  Tenn.  277,  in  an 
analogous  case,  holds  that  reasonable 
notice  of  the  filing  of  the  petition 
should  be  given,  but  that  regular  proc- 
ess need  not  issue. 

In  West  Virginia  and  Virginia,  the 
code  expressly  requires  reasonable 
notice  to  the  opposite  party,  his  agent, 
or  attorney  in  fact  or  at  law.  See 
Dick  V.  Robinson,  19  W.  Va.  159; 
Saunders  v.  Griggs,  81  Va.  506,  tke 
latter  case  holding  that  the  notice 
neet  not  specify  the  errors  for  which 
the  court  is  asked  to  correct  or  re- 
verse its  decree,  the  statute  being 
silent  on  that  point,  if  such  errors  are 
patent  on  the  face  of  the  record. 

In  the  New  York  Chancery,  the  plain- 
tiff was  entitled  to  a  service  of  a  copy 
of  the  answer  or  affidavit  upon  which 
the  motion  was  based.  Goodhue  v. 
Churchman,    i     Barb..  Ch.     (N.    Y.) 

596. 

1.  Johnson  r.  Johnson, Walk.  (Mich.) 
309,  where  the  court  said  :  "  The  party 
must  present  the  whole  of  his  case  at 
once  and  not  in  detached  parts ;  and  if 
he  have  several  grounds  for  his  mo- 
lion,  he  must  bring  them  all  before 

10: 


the  court  at  the  same  time,  and  not 
make  each  one  the  subject  of  a  distinct 
motion."  Ray  v.  Connor,  3  Edw.  Ch. 
(N.  Y.)  478,  holding  that  "affidavits 
which  merely  present  additional  or 
cumulative  evidence  on  the  points  be- 
fore presented,  are  not  to  be  consid- 
ered as  showing  new  grounds  for  the 
motion." 

Dismissal  of  Motion  with  Provision  for 
Renewal. — Where  the  party  omitted  to 
state  in  his  first  application  that  he 
had  a  good  defense  and  what  that  de- 
fense was,  but  showed  in  other  re- 
spects that  he  was  entitled  to  relief, 
his  motion  was  denied  "without  preju- 
dice to  the  motion  being  renewed 
within  fifteen  days,  if  the  d^endant 
can  make  affidavit  of  a  good  defense 
and  show  what  that  defense  is."  Dis- 
brow  V.  Johnson,  18  N.  J.  Eq.  36. 

Applications  under  Perempto3T  Stat- 
utes.— A  defendant  having  a  statutory 
right  to  open  an  order  pro  conjesso 
upon  filing  a  full  and  complete  an- 
swer within  a  certain  time  cannot  be 
deprived  of  that  right  by  a  denial  of 
an  application  to  file  an  insvifilcient 
answer.     Pond   -'.  Lockwood,  11   Ala. 

567- 
Original     Application    Defective. — A 

decision  overruling  a  motion  by  a  part 
of  the  defendants  in  a  joint  decree, 
because  all  did  not  join  in  the  motion, 
is  not  a  bar  to  another  application  by 
all.  Bleigh^t^  M'llvoy,  4  T.  B.  Mon. 
(Ky.)  142. 

2.  Allen  v.  Wilson,  21  Fed.  Rep. 
881 ;     Porter     v.    Hanson,     36    Ark. 

591- 

3.  Brown  V.  Brown,  86  Tenn.  277, 
holding  that  an  answer  to  the  petition 
will  not  be  received. 

Effect  of  Dismissal. — Where  an  order 
opening  a  decree  is  set  aside  by  the 
court,  and  the  petition  to  open  the  de- 
cree dismissed,  the  original  decree  is 
thereby  restored.  Hurt  -•.  Blount,  63 
Ala.  327. 
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in  some  cases  ^  and  condemned  in  others.^ 

(c)  Opening  Order  or  Decree  and  Allowing  Defense. — When  an  order  or 
decree /r<?  confesso  is  opened  for  a  defense,  the  court  may  require 
the  answer  to  be  filed  within  a  prescribed  time.^ 

A  decree  against  several  defendants,  opened  upon  the  applica- 
tion of  one  of  them,  stands  in  full  force  against  the  others* 

A  defendant  allowed  to  put  in  a  defense  may  be  permitted  to 
file  a  cross  bill  also  ;  ^  but  upon  leave  given  to  answer  merely,  he 
can  neither  plead  nor  demur  without  special  leave  of  the  court.® 

A  decree  being  opened  at  the  instance  of  the  defendant,  a  third 
party  may  then  file  his  cross  bill  and  have  his  rights  in  the  case 
determined,  if  he  could  have  thus  intervened  in  the  original 
proceeding.'' 

(d)  Original  Decree  Eemaining  in  Statu  Quo. — Where  a  defendant  who 
has  made  application  to  open  a  decree /r^  confesso  against  him  is 
allowed  to  come  in  and  make.his  defense,  the  correct  practice  is  to 
let  the  decree  stand  undisturbed  until  the  final  hearing.^ 


1.  Counter-affidavits  were  filed  in 
Bowman  v.  Bowman,  64  111.  75,  and 
the  court  there  said  that  "  the  pro- 
priety of  counter-affidavits  is  expressly 
recognized  in  Truett  v.  Wainwright, 
9  111.  418,  and  in  Reed  v.  Curry,  35 
111.  536." 

Counter-affidavits  were  also  used  in 
Mills  V.  McLeod,  86  Mich.  290,  and 
Wilson  V.  Waters,  7  Coldw.  (Tenn.) 
323.  See  also  Cain  x\  Jennings,  3 
Tenn.  Ch.  135. 

On  Information  and  Belief. — It  is  not 
sufficient  in  a  counter-affidavit,  where 
the  adverse  party  has  no  opportunity 
to  answer,  to  state  a  matter  upon  the 
mere  information  and  belief  of  the 
deponent.  Qiiincy  v.  Foot,  i  Barb. 
Ch.  (N.  Y.)  496. 

2.  "  As  to  the  propriety  of  receiving 
cross-affidavits  upon  motions  of  this 
character,  we  choose  to  say  nothing 
more  than  that  it  is  a  practice  of  doubt- 
ful and  dangerous  tendency,  and  to  be 
more  encouraged  in  the  breach  than 
the  observance."  Per  Turley,  J.,  in 
Buchanan  v.  McManus,  3  Humph. 
(Tenn.)  450,  cited  in  Brown  v.  Brown, 
86  Tenn.  304,  where  the  court  declared 
that  "it  is  the  everyday  practice  to 
set  aside  such  decrees  upon  ex  parte 
affidavits  of  which  no  denial  is  al- 
lowed," and  that  "the  practice  of  set- 
ting aside  judgments  by  default  in 
courts  of  law,  upon  petition  or  affi- 
davit, is  very  common,  and  it  does  not 
appear  that  any  answer  has  ever  been 
allowed  to  such  petition  or  any  coun- 
.tervailing     evidence     heard     in     any 
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form."     Compare  Cain  v.  Jennings,  3 
'fenn.  Ch.  135. 

Rejected  when  Useless. — The  plain- 
tiflf's  affidavit  in  opposition  to  the 
motion  to  vacate  can  serve  no  useful 
purpose  where  the  defendant's  right 
to  answer  rests  upon  a  positive  and 
unqualified  statutory  provision.  Mc- 
Donald V.  McDonald,  45  Mich.  44. 

3.  Miller  v.  Wright,  25  N.  J.  Eq. 
340,  defendant  to  answer  within  thirty 
days;  Williams  i\  Duncan,  44  Miss. 
375,  defendant  to  appear  and  plead 
within  forty  days;  Stockton  t.  Wil- 
liams, Harr.  (Mich.)  241,  defendant  to 
answer  within  twenty  days.  See  also 
Scales  V.  Nichols,  3  Hayw.  (Tenn.)  229. 

But  as  a  general  rule  the  defendant 
miffet  exhibit  his  answer  when  he 
makes  his  applicgition ;  supra,  X.  5./". 
To  be  Accompanied  by  Proposed  An- 
swer. And  in  that  case  there  would 
seem  to  be  no  occasion  for  granting 
time. 

4.  Mansfield  •?''.  Hoagland,  46  111.  359. 

5.  Porter  t.  Hanson,  36  Ark.  591. 
See  also  Hall  v.  Davis,  44  111.  494. 

6.  Allen  v.  Baugus,  i  Swan  (Tenn.) 
404.  See  supra,  X.  ^. /.  (3)  Confined 
to  Defense  by  Ans-wer. 

7.  Hall  V.  Davis,  44  111.  494,  a  suit 
for  partition. 

8.  Porter  v.  Hanson,  36  Ark.  591 ; 
Bruner  v.  Battell,  83  111.  317;  Baker  f. 
Backus,  32  111.  79;  Mulford  v.  Stalzen- 
back,  46  111.  303 ;  Tompkins  v.  Wilt- 
berger,  56  111.  385;  Davis  v.  Bentley,  2 
Dana  (Ky.)  247;  Dunlap  -'.  M'llvoy,  3 
Litt.  (Ky.)    270.     See  also  Blanchard 
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7.  Terms. — In  the  absence  of  statutory  regulation,  the  court 
may  impose  just  and  reasonable  terms  upon  a  defendant  as  a  con- 
dition of  opening  a  regular  order  or  decree  pro  confesso  against 
him.* 


V.    Cooke,  144   Mass.    207.     Compare 
Larue  v.  Larue,  2  Litt.  (Kj.)  258. 

"  It  is  not  absolutely  necessary  that 
the  decree  should  be  opened  or  vacated 
before  it  is  ascertained  that  the 
defendant  has  a  valid  defense.  The 
court  therefore  may  permit  the  de- 
fendant to  put  in  an  answer,  where  he 
applies  after  a  decree  has  been  en- 
tered, and  may  at  the'Same  time  allow 
the  decree  to  stand  until  the  hearing 
and  determination  of  thd  question  as 
to  the  validity  of  the  defense  set  up 
in  the  answer."     Jermain  t'.  Langdon, 

8  Paige  (N.  Y.)  41. 

Collateral  Attack  for  Irregularity. — 
But  if  the  court  does  set  aside  the  de- 
cree in  the  first  instance,  contrary  to 
the  usual  practice,  the  irregularity 
does  not  render  the  proceeding  void, 
and  the  decree  will  be  effectually  va- 
cated as  against  a  collateral  attack. 
Southern  Bank  v.  Humphreys,  47  111. 
227. 

1.  Gerard  v.  Gerard,  2  Barb.  Ch.  (N. 
Y.)  73;  Wells  V.  Cruger,  1;  Paige  (N. 
Y.)  164.     See  also  Hartwell  --.  White, 

9  Paige  (N.  Y.)  368. 

In  Belt  V.  Bowie,  65  Md.  350,  the 
court  said  that  the  imposition  of 
terms  is  a  matter  of  practice  properly 
within  the  sound  discretion  of  the 
court  and  not  reviewable  on  appeal. 

Abuse  of  Discretion. —  Where  the 
defendant's  default  is  svifficiently  ac- 
counted for,  and  he  has  a  valid*  de- 
fense to  the  suit  if  the  answer  sworn 
to  by  him  is  true,  it  is  erroneous  to 
require,  as  a  condition  of  letting«him 
in  to  defend,  that  he  should  stipulate 
to  stay  the  proceedings  upon  a  judg- 
ment which  he  has  recovered  against 
the  complainant,  without  security ; 
when  the  eflfect  of  such  stipulation 
will  be  to  discharge  a  surety  who  is 
already  liable  for  the  debt  if  it  can- 
not be  collected  of  the  complainant. 
Mumford  v.  Sprague,  11  Paige  (N. 
Y.)  438. 

Costs  of  the  Order  or  Decree  and  of 
the  application  were  imposed  in  Mil- 
ler V.  Wright,  25  N.  J.  Eq.  340;  Oram 
V.  Dennison,  13  N.  J.  Eq.  438;  Rus- 
sell V.  Waite,  Walk.  (Mich.)  31 ;  Stock- 
ton V.  Williams,  Harr.  (Mich.)  241; 
Carter  v.  Torrance,    11  Ga.  654;  Con- 


ners  v.  Osborn,  4  Wis.  280;  Wager  v. 
Stickle,  3  Paige  (N.  Y.)  407 ;  Mills- 
paugh  V.  McBride,  7  Paige  (N.  Y.) 
509;  Wells  V.  Cruger,  5  Paige  (N.  Y.) 
164.  See  also  Burch  v.  Scott,  i  Bland 
(Md.)  112;  Williamson  v.  Sykes,  13. 
N.  J.  Eq.  182. 

Acceptance  of  Costs  a  Waiver  of  De- 
lay.— A  plaintiff  who  is  served  with 
an  answer,  accompanied  with  payment 
of  costs  ordered  as  a  condition  of 
being  permitted  to  answer,  cannot 
return  the  answer,  as  served  too  late, 
without  also  returning  the  costs  so 
paid.     Hoxie  v.  Scott,  Clarke  Ch.  (N. 

Y.)  457- 

By  Statute. — Costs  are  sometimes 
imposed  by  statute  upon  the  party  who 
procures  the  vacation  of  a  decree  pro 
confesso.  Tharpe  v.  Dunlap,  4  Heisk. 
(Tenn.)  674. 

Restricting  Defense  of  Usury. — See 
supra,  X.  4.y^.  (4). 

Costs  upon  Opening  for  Irregularity. 
— Where  a  sole  defendant  resided  out 
of  the  state,  and  no  foreign  publica- 
tion was  ordered  as  required  by  law, 
costs  upon  opening  the  decree  were 
ordered  to  abide  the  event  of  the  suit. 
Oram  v.    Dennison,    13  N.  J.   Eq.  438. 

Where  a.  pro  confesso  was  set  aside 
because  of  a  clerical  error  in  the  copy 
of  the  process  for  appearance,  the 
defendant  having  had  the  benefit  of 
the  delay,  he  was  not  awarded  any" 
costs.  Arden  v.  Walden,  i  Edw.  Ch. 
(N.  Y.)  631;  Mix  -'.  Mackie,  2  Edw. 
Ch.  (N.  Y.)  426,  is  another  case  where 
no  costs  were  given.  See  further,  as 
to  costs  upon  opening  for  irregularity, 
Jermain  v.  Langdon,  8  Paige  (N.  Y.) 
41 ;  Evarts  v.  Becker,  8  Paige  (N.  Y.) 
506. 

Failure  to  Pay  Costs  Imposed — Con- 
struction of  Order. — In  Conners  v. 
Osborn,  4  Wis.  280,  upon  application 
to  set  aside  an  order  pro  confesso,  it 
was  ordered  that  it  "be  and  the  same 
is  hereby  set  aside  at  the  costs  of  the 
defendants  to  be  taxed  ;"  and,  "further, 
that  on  payment  of  said  costs  within 
ten  days  from  the  date  of  this  order, 
said  defendants  have  leave  to  file  their 
answer  to  complainant's  bill;  but  in 
case  of  a  failure  of  said  defendants  to 
pay  such  bill  of  costs,  or  to  file  their 
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8.  Final  Hearing  and  Decree. — Where  the  defendant  is  permitted 
to  appear  and  put  in  his  answer  after  a  decree  pro  confesso,  the 
decree  is  presumed  to  be  correct  until  overcome  by  evidence;  and 
on  the  final  hearing  the  court  will  take  into  consideration  all  the 
evidence,  as  well  that  in  the  record  as  that  which  may  be 
introduced  on  the  hearing,*  and  may  either  vacate  the  decree 
entirely,  or  afifirm  and  modify  it  according  to  the  equities  of  the 
case.^ 

9.  Eeview  of  Ruling  on  Application. — Applications  to  set  aside 
orders  and  decrees  pro  confcsso  are  ordinarily  addressed  to  the  dis- 
cretion of  the  court,3  the  exercise  of  which  is  subject  to  review, 
if  at  all,  only  for  abuse.*     Where,  however,  the  defendant's  right 


answer  within  the  time  limited  herein, 
that  said  decree  fro  confesso  be,  and 
the  same  shall  be,  restored  as  if  this 
order  had  not  been  .  made."  Within 
the  time  limited  the  answer  of  the  de- 
fendants was  filed,  but  the  costs  were 
not  paid  for  the  reason  that  they  had 
not  been  taxed.  Subsequently  the  de- 
fendants moved  the  court  that  they  be 
permitted  to  pay  the  costs,  which  mo- 
tion was  denied,  and  thereupon  a  final 
decree  was  rendered  against  the  defend- 
ants. It  was  held  that  this  final  decree 
was  erroneous  because  it  was  the  duty 
of  the  plaintiff  to  procure  the  costs  to 
be  taxed,  and  his  failure  to  do  so  was  a 
waiver  of  that  part  of  the  order.  The 
court  said :  "  We  have  examined  the 
cases  of  Sutherland  v.  Sheffield,  2 
Wend.(N.Y.)293,  and  Hoadley  f.  Cuy- 
ler,  10  Wend.  (N.Y.)  593,  but  we  do  not 
regard  them  precisely  in  point.  Those 
■were  cases  at  law,  and  the  order  of  the 
court  was  to  set  aside  the  proceedings 
upon  the  payment  of  costs.  There 
was  no  order  of  the  court  to  tax  the 
costs.  Here  the  order  isfhatt/ic  decree 
fro  confesso  be  and  the  same  hereby  is 
set  aside  at  the  costs  of  the  defendants 
to  be  taxed.  The  defendants  were  not 
bound  to  pay  any  costs  but  such  as  were 
duly  taxed.  There  was  no  occasion 
for  them  to  seek  their  adversary  and 
demand  a  taxed  t^ll,  because  the  order 
provided  for  the  taxation  of  the  bill, 
and  it  was  the  duty  of  the  complain- 
ant to  tax  the  bill  in  conformity  with 
the  order,  without  waiting  for  a  de- 
mand to  that  end  by  the  defendants." 
.Acceptance  of  Costs  is  a  waiver  of 
literal  compliance  with  an  order  open- 
ing a  decree  upon  condition  of  paying 
costs.  See  Kinney  v.  Bauer,  6  111.  App. 
267. 

1.  Grob  V.   Cushman,   45   111.   119; 


Bruner  v.  Battell,  83  111.  317,  where 
the  court  said :  '*  In  the  present  case, 
and  in  all  other  cases  where  witnesses 
are  examined  on  a  hearing  after  de- 
fault, and  die  before  a  rehearing,  it 
would  work  serious  injustice  and 
wrong  if  proof  of  their  evidence 
should  be  excluded  on  the  rehearing 
simply  because  they  had  not  been 
cross-examined.  It  is  far  better,  in 
our  opinion,  that  the  defendant  should 
suffer  the  evil  that  must  sometimes  be- 
fall him  in  such  cases,  because  of  his 
having  been  unable  to  exercise  the  right 
of  cross-examination,  having  as  he  does 
the  right  to  question  it  and  show  its 
falsity,  if  false  it  be,  by  other  evidence, 
than  that  the  benefit  of  the  evidence 
should  be  entirely  lost." 

2.  Jermain  z\  Langdon,  8  Paige 
(N.  Y.)  41 ;  Southern  Bank  v.  Hum- 
phi-eys,  47  111.  227.  See  also  Blanchard 
V.  Cooke,  144  Mass.  218. 

As  to  the  Effect  of  Vacating  a  decree 
upon  the  title  of  purchasers  under  the 
decree  vacated,  see  Southern  Bank  v. 
Humphreys,  47  111.  227;  Sexton  v. 
Alberti,  10  Lea  (Tenn.)  452. 

3.  See  supra,  X.  2.  As  an  Exercise 
of  Discretion,  etc. 

4.  Alabama. — In  Keenan  v.  Strange, 
12  Ala.  290,  the  court  expressly  re- 
frained from  deciding  whether  a 
refusal  to  set  aside  a  decree  fro  con- 
fesso\\'ovi\d  be  revi sable  on  error.  See, 
however,  St.  Marys  Bank  v.  St.  John, 
25  Ala.  566. 

Florida. — The  ruling  of  the  chancel- 
lor upon  applications  to  open  or  set 
aside  decrees /ro  fo«/"i?v?.vtf  is  reviewa- 
ble on  appeal  to  the  Supreme  Court. 
Stribling  v.  Hart,  20  Fla.  235,  revers- 
ing an  order  opening  a  decree.  But 
an  order  erroneously  setting  aside  a 
decree,  will  not  be  reversed  where  the 
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to  have  a  decree  opened  rests  on  a  peremptory  statute,  the  denial 
of  such  relief  is  reversible  error.^ 

XI.  DECREES  ON  Defatilt  AT  THE  HEARING — 1.  Default  on  Part  of 
Plaintiff. — Where  a  cause  is  set  down  at  the  request  either  of  the 
defendant  or  the  plaintiff,  and  the  plaintiff  does  not  appear,  the 


plaintiflF's  bill  shows  that  he  has  no 
ground  for  relief.  Marks  v.  Baker,  20 
Fla.  920. 

Illinois. — Rulings  upon  applications 
to  vacate  decrees  pro  confesso  are 
reviewable  for  abuse  of  discretion. 
Franz  v.  Winne,  6  111.  App.  82 ;  Baker 
V.  Backus,  32  111.  79.  See  also  Mul- 
ford  V.  Stalzenback,  46  111.  303 ;  Col- 
lins r.  Crotty,  65  111.  545;  Starne  7'. 
Farr,  17  111.  App.  491 ;  Kinney  v. 
Bauer,  6  111.  App.  267;  Hall  v.  Davis, 
44  111.  494;  Burge  V.  Burge,  88  111.  164. 

In  Maryland  the  sufficiency  of  the 
reasons  assigned  in  an  application  to 
open  a  decree  fro  confesso  is  not  re- 
viewable by  the  court  of  appeals.  Belt 
V.  Bowie,  65  Md.  350.  But  see  Rust 
V.  Lynch,  54  Md.  636. 

In  Micbigan  an  order  setting  aside  a 
decree  pro  confesso  will  be  reversed 
where  no  facts  exist- which  authorize 
the  exercise  of  judicial  discretion. 
Low  -'.  Mills,  61  Mich.  35 ;  Maynard 
V.  Pereault,  30  Mich.  160. 

The  denial  of  an  application  was  re- 
versed in  Harris  v.  Deitrich,  29  Mich. 
366,  and  affirmed  in  Mills  v.  Mc- 
Leod,  86  Mich.  290;  Gould  t-.  Castel, 
47  Mich.  604. 

In  MisBisslppi  the  ruling  of  the 
court  is  subject  to  review  on  appeal 
for  abuse  of  discretion.  Pittman  v. 
McCIellan,  55  Miss.  305;  Williams  v. 
Duncan,  44  Miss.  375;  Yost  v.  Alder- 
son,  58  Miss,  40;  McGowan  v.  James, 
12  Smed.  &  M.  (Miss.)  445. 

If  the  record  contains  no  bill  of  ex- 
ceptions, it  will  be  presumed  that 
there  was  sufficient  evidence  to  sus- 
tain the  ruling.  Bryant  v.  Rosen- 
baum,62Miss.  191. 

In  the  New  York  Chancery  an  appeal 
could  be  taken  to  the  chancellor  from 
an  order  of  a  vice-chancellor  refusing 
to  vacate  a  final  decree  fro  confesso. 
Tripp  V.  Vincent,  8  Paige  (N.  Y.)  176. 

In  Tennessee  the  ruling  of  the 
chancellor  will  not  be  reversed  unless 
for  an  abuse  of  discretion.  Chandler 
V.  Jobe,  5  Lea  (Tenn.)  591. 

"It  is  exceedingly  difficult  for  a  re- 
vising court  to  correct  any  error  or 
mistake  of   an   inferior  court  in  mat- 


ters so  entirely  discretionary  as  the 
making  and  setting  aside  orders  pre- 
paratory to  the  trial  of  cases.  There 
is  no  principle  upon  which  the  court 
can  rest  with  safety  in  doing  so ;  and, 
therefore,  without  controverting  that 
it  is  sometimes  done,  yet  it  may  be 
safely  said  that  it  never  is  except  in 
extraordinary  cases  of  great  and  palpa- 
ble injustice."  Bvichanan  -■.  McMan- 
us,  3  Humph.  (Tenn.)  450,  where  the 
court  affirmed  an  order  setting  aside  a 
rule  taking  a  bill  fro  confesso,  al- 
though it  appeared  that  plaintiff 's 
principal  witness  had  died  since  the 
bill  was  taken  for  confessed. 

In  Vermont  the  statute  allows  an 
appeal  in  chancery  only  from  a  final 
order  or  decree,  and  an  order  vacating 
an  enrolled  decree  and  admitting  a 
defense  on  the  merits  is  not  final  and 
hence  is  not  appealable.  Hall  v. 
Lamb,  28  Vt.  85. 

.  United  States. — After  a  bill  is  taken 
fro  confesso  in  the  Circuit  Court,  a 
motion  to  allow  an  answer  to  be  filed 
is  addressed  to  the  discretion  of  the 
court,  and  from  a  refusal  to  do  so  an 
appeal  does  not  lie.  Dean  x\  Mason, 
20  How.  (U.  S.)  198;  McMicken  v. 
Perin,  18  How.  (U.  S.)  507. 

But  on  appeal  from  the  final  decree, 
the  defendant  may  assign  for  error  the 
refusal  of  the  court  to  vacate  the  order 
taking  the  bill  as  confessed  and  deny- 
ing him  leave  to  answer.  Nelson  v. 
Eaton,  66  Fed.  Rep.  376,  where  the  de- 
cree was  reversed  and  cause  remanded 
with  directions  to  permit  the  defend- 
ant to  answer. 

Waiver  of  Error. — A  defendant  cannot 
question  on  appeal  the  propriety  of  the 
action  of  the  court  i«  opening  a  decree 
fro  confesso,  where  he  has  made  a 
material  amendment  to  his  bill  after 
the  order  setting  aside  the  decree. 
Howard  -'.  Pensacola,  etc.,  R.  Co.,  24 
Fla.  560. 

1.  Pond  V.  Lockwood,  11  Ala.  567. 

Harmless  Error. — It  seems  that  where 
the  proposed  answer  shows  no  defense, 
error  in  denying  permission  to  file  it, 
even  where  the  statute  is  imperative, 
will  not  be  so  prejudicial  as  to  require 
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bill  will  be  dismissed  with  costs.* 

2.  Default  on  Part  of  Defendant.— Where  the  defendant  does  not 
appear  at  the  hearing,  the  plaintiff  may  have  such  decree  as  he  is 
entitled  to  by  the  defendant's  default,  according  to  the  usual 
course  and  practice  of  the  court.*  No  appeal  lies  from  such  a 
decree.^ 

3.  Opening  the  Decree. — Ordinarily,  in  England,  a  party,  whether 
plaintiff  or  defendant,  who  had  made  default  at  the  hearing,  and 
who  had  thereby  suffered  his  bill  to  be  dismissed,*  or  a  decree  to 
be  made  absolute  against  him,  was  relieved  upon  the  payment  of 
costs; »  and  the  same  doctrine  has  been  recognized,  in  the  United 


Porter 


Hanson,    36 


correction. 
Ark.  591. 

1.  Daniell  Ch.  Pr.  (ist  ed.)  622,623. 
See  also  i   Hoffman  Ch.  Pr.  (ist  ed.) 

557- 

2.  I  Hoflfman  Ch.  Pr.  (ist  ed.)  557, 
where  the  practice  is  stated  as  follows  : 
"  It  does  not  appear  to  be  clearly 
settled  upon  authority  what  decree  the 
plaintiff  may  take  in  such  a  case; 
whether  such  as  he  thinks  himself  en- 
titled to,  or  whether  the  court  will 
look  to  the  pleadings  and  only  give 
him  what  appears  to  be  his  right.  It 
is  the  every-day  practice  of  our  court 
to  hear  the  affidavit  of  service  of  the 
notice  of  hearing  read,  and  to  tell  the 
counsel  to  take  his  decree;  and  in  the 
case  of  Geary  v.  Sheridan,  8  Ves.  Jr. 
192,  it  is  stated  that  upon  a  default  at 
the  hearing  the  party  takes  such  a  de- 
cree as  he  thinks  he  can  sustain ;  but 
upon  a  bill  pro  confesso  the  court 
pronounces  the  decree.  So  in  Carew 
V.  Johnston,  2  Sch.  &  Lef.  292,  Lord 
Redesdale  said :  A  decree  taken  ex 
parte  is  taken  at  the  peril  of  the  party 
who  obtains  it,  if  he  cannot  support  it 
by  his  pleadings  and  proofs;  it  is  not 
a  judgment  pronounced  by  the  court, 
but  is  the  act  of  the  party  conceiving 
what  the  judgment  of  the  court  would 
be  if  the  other  party  had  appeared.  And 

in  Stubbs  v. ,  10  Ves.  Jr.  30,  it  was 

determined  that  the  evidence  is  not  to 
be  entered  as  read  upon  a  decree  taken 
by  default  at  the  hearing.  But  by  an 
ordinance  of  Lord  Bacon  (Beames's 
Orders  29),  where  no  counsel  appears 
for  the  defendant  at  the  hearing  and 
the  process  appears  to  have  been  duly 
served,  the  answer  of  such  defendant 
is  to  be  read  in  court ;  and  Lord 
Clarendon,  after  adopting  this  regula- 
tion, ordered  that  if  the  court  on  the 
hearing  should  find  cause  to  decree 
for  the  plaintiff,  yet  a  day  should  be 


given  to  the  defendant  to  show  cause, 
against  the  same  (B.eames's  Orders 
197).  In  the  case  of  Speidall  v.  Jer- 
vis,  2  Dick.  632,  the  defendant  made 
default  at  the  hearing;  but  it  appear- 
ing from  the  opening  of  the  bill  that 
the  plaintiff  had  no  equity  against 
him,  the  court  dismissed  the  bill, 
though  without  costs,  by  reason  of  the 
default."  See  also  Daniell  Ch.  Pr. 
(ist  ed.)  622. 

3.  Sands  v.  Hildreth,  12  Johns.  (N. 
Y.)  493;  Murphy  zk  American  L.  Ins., 
etc.,  Co.,  25  Wend.  (N.  Y.)  249;  Kane 
V.  Whittick,  8  Wend.  (N.  Y.)  226. 

4.  Default  of  Plalntlfl. — In  Robson  v. 
Cranwell,  i  Dick.  61 ;  Kemp  r\  Squire, 
I  Dick.  131,  I  Ves.  205;  and  Terran  v. 
Waite,  Dick.  782,  the  bills  were  dis- 
missed for  default  of  appearance  by 
the  plaintiff,  and  upon  his  application 
without  unnecessary  delay  were  re- 
stored upon  payment  of  costs. 

6.  Per  Lumpkin,  J.,  in  Carter  v.  Tor- 
rance, II  Ga.  654. 

Default  of  Defendant.  —  In  Cunyng- 
ham  7'.  Cunyngham,  Ambl.  89,  Dick. 
145,  Lord  Hardwicke  said  it  was  a 
question  on  which  side  the  greater  in- 
convenience would  lie ;  and  he  finally 
opened  the  cause  in  that  case  on  pay- 
ment of  cost  of  the  default  and  of  all 
subsequent  proceedings,  notwithstand- 
ing two  years  had  elapsed  after  the 
decree  had  been  made  absolute,  on  ac- 
count of  the  defendant's  not  appearing 
at  the  hearing. 

In  Fry  t'.  Prosser,  Dick.  298,  the 
defendants  made  default  at  the  hearing 
and  suffered  the  decree  to  be  made  ab- 
solute and  proceedings  to  be  had  be- 
fore the  master.  The  Master  of  the 
Rolls  ordered  the  cause  reheard  on 
payment  of  costs,  if  the  decree  should 
be  varied  so  as  to  render  the  proceed- 
ings before  the  master  useless.  It  is 
said,  however,  in  Robertson  v.  Miller, 
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States,  and  the  relief  granted  to  either  party. ^ 

xn.  Rendition,  Drafting  and  Settling,  Signing  and  Entry, 
AND  Enrollment— 1.  Rendition.  (See  also  article  Decisions.) — a. 
Generally — a  Judicial  Act — In  equity,  no  order  or  decree,  except 
in  a  few  specified  cases,  provided  for  by  rule,  and  which  only 
relate  to  the  form  and  manner  of  proceeding,  can  ever  be  taken 
without  the  actual  direction  or  approval  of  the  court.* 

In  the  English  Chancery  it  seems  that  the  chancellor,  after  the  hear- 
ing, pronounces  the  substance  of  his  decree  orally,*  minutes  of 
which  are  taken  down  by  the  registrar,  who  afterwards  draws  them 
out  into  the  form  of  a  decretal  order,  from  which  the  final  decree 
is  subsequently  drawn  up  for  enrollment  and  signed  by  the  chan- 
cellor.* 

In  the  United  States  the  decree  is  not  usually  pronounced  orally,  or 
if  so,  no  minutes  of  it  are  oflficially  taken  down.'^ 


3  N.  J.  Eq.  451,  that  "from  the  very 
brief  note  of  this  case  given  by  the 
reporter  it  would  seem  that  the  pro- 
ceedings were  not  finally  closed;  there 
does  not  appear  to  have  been  any  en- 
rollment." 

1.  Opened  on  Application  of  Plaintiff. 
— Gaskill  V.  Sine,  13  N.  J.  Eq.  130, 
where  the  plaintiff's  bill  had  been  dis- 
missed, his  solicitor  not  being  pres- 
ent at  the  hearing,  and  it  appearing 
that  his  counsel  had  submitted  the 
cause  to  the  court  under  a  misappre- 
hension that  an  answer  to  the  replica- 
tion had  been  filed.  See  also  ColHns 
V.  Taylor,  4  N.  J.  Eq.  163. 

Opened  on  Application  of  Defendant. 
— Carter  i-.  Torrance,  11  Ga.  654.  See 
also  Roberts  v.  Birgess,  20N.  J.  Eq.139. 

2.  Beach  v.  Shaw,  4  Barb.  (N.  Y.) 
288,  where  the  court  said:  "It  has 
been  repeatedly  decided  where  parties 
agree  to  refer  a  cause  pending  in  a  court 
of  law,  not  referable  under  the  statute, 
and  that  judgment  may  be  entered 
upon  the  report  of  the  referees,  and  a 
rule  of  reference  is  entered  to  that  ef- 
fect, that  ajudgment  entered  upon  the 
report  of  such  referees,  in  pursuance  of 
such  agreement,  is  regular  and  valid. 
I  am  not  aware,  however,  that  this 
rule  has  ever  been  applied  to  a  court 
of  equity.  I  have  always  supposed 
that  no  order  or  decree  in  chancery 
could  be  regularly  entered  except 
those  denominated  common  orders, 
which  the  parties  may  have  entered  at 
their  peril  by  the  clerk  or  register, 
such  as  orders  to  produce  witnesses, 
to  close  proofs,  and  the  like,  which  are 
specially  provided  for  by  rules  of 
court,  without  the  order  of  the  court. 


More  particularly,  that  a  final  decree 
containing  special  provisions  could 
not  be  entered  unless  the  same  was 
first  brought  to  the  attention  of  the 
court,  and  its  sanction  obtained." 
See  also  Stahl  v,  Gotzenberger,  45 
Wis.  125;  Raymond  v.  Smith,  i  Mete. 
(Ky.)  65;  Hards  v.  Burton,  79  111. 
504;  Codwise  v.  Taylor,  4  Sneed 
(Tenn.)  346. 

Must  Be  a  Judicial  Act. — A  decree 
which  showed  upon  its  face  that  it  was 
not  the  judicial  act  of  the  court,  but  that 
one  of  the  parties  was  allowed  vir- 
tually to  decide  the  case  in  his  own 
favor,  was  set  aside  on  a  bill  of  review 
for  error  apparent.  Ensminger  f. 
Powers,  108  U.  S.  292. 

For  the  same  reason  a  decree  which 
was  expressly  rendered  in  pursuance 
of  the  finding  of  the  jury  upon  an 
issue,  "  and.  not  otherwise,"  wcis  held 
to  be  erroneous.  Guild  -'.  Hull,  127 
111.  523. 

3.  Burcht<  Scott,  i  Bland  (Md.)  11.2, 
citing  Kennedy  t-.  Daly,  1  Sch.  &  Lef. 
355  ;  Giffard  -.Hort,  i  Sch.  &  Lef.  396. 

4.  Barton,  Suit  in  Equity  (Am.  ed.; 
139;  Burch  -'.  Scott,  i  Bland  (Md.)  112. 

Decretal  Orders.  —  "That  decretal 
order  which,  in  England,  always  pre- 
cedes the  enrolled  or  final  decree  is 
never  made  here  and  is  unknown  to 
our  practice.  But  in  England,  the 
phrase  '  decretal  order '  is  often  ap- 
plied to  various  other  orders  besides 
that  which  immediately  precedes  the 
decree;  and  it  is  sometimes  applied  in 
the  same  sense  here."  Burch  :■.  Scott, 
r  Bland  (Md.)  112. 

5.  Burch  V.  Scott,  i  Bland  (Md.)  112. 
"  Generally,  however,   in  this  coun- 
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b.  In  Vacation— (i)  By  Statute.— In  some  of  the  states  the 
statute  provides  either  generally  that  decrees  may  be  rendered 
in  vacation, 1  or  that  such  decrees  may  be  rendered  in  vacation  by 
consent  of  the  parties.^ 

(2)  Without  Statutory  Authority — Conflicting  Decisions. — There  is 
a  conflict  of  authority  as  to  the  validity  of  decrees  rendered  in 
vacation  without  statutory  authority  therefor.^ 

By  Consent. — Several  cases  hold  that  a  party  consenting  that  a 
decree  shall  be  rendered  in  vacation  is  estopped  to  deny  its 
regularity.* 

2.  Drafting  and  Settling. — It  is  the  practice  for  the  solicitor  of 


try,  if  the  presiding  judge  does  not  hand 
down  a  written  memorandum  of  his 
decision,  counsel  present  take  down  a 
memorandum  of  it  at  its  oral  delivery, 
and  forthwith  counsel  for  the  success- 
ful party  prepares  the  decree,  which  is 
thereupon  submitted  to  counsel  of  the 
adversary  for  approval  or  correction  ; 
if  the  opposing  counsel  disagree  as  to 
what  was  the  decision  of  the  court  in 
any  particular,  they  submit  their  con- 
troversy to  the  judge,  who,  after  exam- 
ination and  correction,  if  needed, 
passes  the  decree,  and  it  is  entered  by 
the  clerk  on  the  minutes  of  the  court, 
after  which  it  is  of  record."  Barton, 
Suit  in  Equity  (Am.  ed.)  139.  See 
also  Hughs  V.  Washington,  65  111.  245. 
As  to  the  control  of  the  court  over 
its  decree  after  it  is  pronounced,  but 
before  it  has  been  filed  of  record,  see 
infra,  XIV.  2. 

1.  Hook  V.  Richeson,  115  111.  431; 
Olney  First  Nat.  Bank  v.  Cope,  3  111. 
App.  203;  Owens  v.  Crossett,  104  111. 
468;  McClung  t'.  McClung,  39  Mich. 
55;  Pace  V.  Ficklin,  76  Va.  292.  See 
article  Chambers  and.  Vacation, 
vol.  4,  p.  344. 

2.  Ex  p.  Holding,  56  Ala.  458; 
O'Hagen  v.  O'Hagen,  14  Iowa  264; 
McClure  v.  Owens,  21  Iowa  133; 
Babcock  v.  Wolf,  70  Iowa  676.  See 
also  Thompson  v.  Goulding,  5  Allen 
(Mass.)  81 ;  and  article  Chambers 
AND  Vacation,  vol.  4,  p.  346. 

3.  That  a  case  which  has  been  heard, 
may  be  held  under  advisement,  and  a 
decree  rendered  therein  after  the  close 
of  the  term,  see  Sturdevant  --.  Stan- 
ton, 47  Conn.  579;  Dawson  v.  Scriven, 
I  Hill  Eq.  (S.  Car.)  177;  Rose  v. 
Woodruff,  4  Johns.  Ch.  (N.  Y.)  547. 

That  a  court  has  no  jurisdiction  to 
render  a  decree  in  vacation,  see  Ex  f. 
Branch,  63  Ala.  383;  McGan  r-. 
O'Neil,  5  Colo.  58,  affirmed  in  5  Colo. 


433;  Kirtley  v.  Marshall  Silver  Min. 
Co.,  4  Colo,  iii;  Filley  i-.  Cody,  4 
Colo.  109;  Francis  v.  Wells,  4  Colo. 
274;  Kinports  v.  Rawson,  29  W.  Va. 
487;  Gilmer  v.  Baker,  24  W.  Va.  72; 
Johnson  v.  Young,  11  W.  Va.  673; 
Rollins  V.  Fisher,  17  W.  Va.  578; 
Monroe  v.  Bartlett,  6  W.  Va.  441. 
See  also  Blair  v.  Reading,  99  111.  600; 
Townsley  v.  Morehead,  9  Iowa  565; 
McClure  t'.  Owens,  21  Iowa  133; 
Hodges  V.  Ward,  i  Tex.  244;  Tall- 
man  V.  Truesdell,  3  Wis.  443. 

See  also  article  Chambers  and  Va- 
cation, vol.  4,  p.  345. 

During  the  Term  but  after  Continu- 
ance.— That  a  decree  was  rendered  on 
the  last  day  of  the  term  and  after  a 
general  order  of  continuance,  is  not 
ground  for  reversal  i£  there  was'no  06- 
jection  made  to  it;  and  it  will  be  pre- 
sumed that  the  papers  were  in  the 
hands  of  the  court  before  the  order  of 
continuance  was  made,  and  that  the 
order  was  not  intended  to  apply  to  the 
case.  Campbell  v.  Weakley,  7  B. 
Mon.  (Ky.)  22. 

Record  on  Appeal. — Where  a  decree  is 
entitled  as  of  a  certain  term  of  court, 
and  is  so  certified  in  tlie  record  on  ap- 
peal, this  is  conclusive  evidence  that 
the  decree  was  made  in  term  time  and 
not  in  vacation,  and  the  record  cannot 
be  impeached.  Mason  -•.  Patterson, 
74  111.  191. 

4.  Lewis  V.  Lewis,  Minor  (Ala.)  35; 
St.  Marys  Bank  f.  St.  John,  25  Ala. 
566;  Doggett  V.  Emerson,  i  Woodb. 
&  M.  (U.  S.)  I.  See  also  Bayerque 
V.  Jackson  Water  Co.,  i  McAll.  (U. 
S.)  85;  Blair  v.  Reading,  99  111.  600; 
McDowell  I'.  McDowell,  92  N.  Car. 
227 ;  Sturges  v.  Knapp,  38  V^t.  540. 
Contra,  Filley  v.  Cody,  4  Colo.  109; 
Francis  v.  Wells,  4  Colo.  274;  Gilmer 
f.  Baker,  24  W.  Va.  72.  See  also 
Johnson  v.  Young,  11  W.  Va.  673. 
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the  party  in  whose  favor  a  decree  is  pronounced  to  write  it  out  in 
due  form  and  submit  it  to  the  court  for  approval.^  The  other 
party  may  suggest  objections  and  modifications  desired  by  him,^ 
which  the  court  will  adopt  if  deemed  necessary  and  ^nter  the 
decree  as  thus  modified.* 

3.  Signing  and  Entry. — The  court,  upon  examination  of  the  de- 
cree, and  correction  of  the  same  if  necessary,  signs  it,*  and  it  is 


1.  McGan  t-.  O'Neil,  5  Colo.  433; 
Shute  V.  Morley  Sewinjz;  Mach.  Co., 
64  Fed.  Rep.  368;  Hubbell  -'.  Lanken- 
au,  63  Fed.  Rep.  881 ;  Stevens  v. 
Coffeen,  39  111.  148 ;  and  Schneider  v. 
Seibert,  50  111.  285,  holding  that  it  is 
not  the  duty  of  the  clerk  to  draw 
decrees,  but  only  to  record  them  when 
drawn  by  counsel  and  approved  by 
the  chancellor.  See  also  Forquer  v. 
Forquer,  19  111.  68;  Campbell  v. 
Crutcher,  3  Tenn.  Ch.  254;  Crow 
V.  Blythe,  3  Hayw.  (Tenn.)  243. 

But  this  is  a  mere  matter  of  form, 
and  a  decree  prepared  by  defendant's 
solicitor  and  acquiesced  in  by  the 
plaintiff's  solicitor  will  be  adopted  by 
the  court  if  it  conforms  to  the  decision 
rendered.  Coleman  v.  Coleman,  2 
Pearson  (Pa.)  516., 

The  Decree  Is  Inchoate  and  subject  to 
be  changed  by  the  chancellor  in  its 
essential  provisions  until  reduced  to 
form  approved  by  him,  and  filed  or 
recorded.  McGan  v.  O'Ncil,  5  Colo. 
433.  See  infra,  XIV.  2.  Decree  Pro- 
nounced hut  Not  Formally  Entered. 

In  Massachusetts  it  is  provided  by 
rule  of  court  that  "  the  solicitor  of  the 
party  in  whose  favor  a  decree  or  order 
is  passed  shall  draw  the  same."  Thirty- 
eighth  Rule  of  Practice  in  Chancery; 
104  Mass.  575. 

In  Mississippi  decrees  are  drawn  up 
by  counsel  and  submitted  to  the  chan- 
cellor for  his  signature.  Sagory  zk 
Bayless,  13  Smed.  &  M.  (Miss.)  153. 

In  Vermont  "  the  decree  is  drawn  by 
the  solicitor  of  the  party  in  whose 
favor  it  is  made,  he  certif^'ing  to  its 
correctness,  is  signed  by  the  chancel- 
lor without,  examination,  upon  the 
faith  of  the  solicitor's  certificate,  and 
then  recorded.  The  writing  and  re- 
cording of  the  decree  is  wholly  an  ex 
parte  proceeding,  and  there  is  no  rule 
requiring  it  to  be  shown  to  the  opposite 
party."   Porter  v.  Vaughan,  22  Vt.  269. 

"In  Eilgland  decrees  are  drawn  up 
with  great  care  by  an  oflScer  of  the 
court,  as  a  part  of  his  official  duty. 
When  the  decision  of  the  chancellor  is 


made,  minutes  for  the  decree  are  taken 
down  by  the  registrar,  and  by  him  de- 
livered to  the  several  parties  to  the 
suit.  The  minutes  being  settled, 
which  is  done  by  the  counsel  of  the 
several  parties  attending  before  the 
registrar,  on  a  day  appointed  for  that 
purpose,  the  decree  is  drawn  up  and 
delivered  to  the  party  in  whose  favor 
it  is  made,  and  an  office  copy  of  it  is 
taken  by  the  opposite  party.  After  the 
decree  has  thus  been  submitted  to  the 
examination  of  counsel  on  both  sides, 
a  day  is  fixed  for  passing  it,  when  all 
objections  to  it  are  heard  and  consid- 
ered ;  and  if  the  registrar's  decision  is 
unsatisfactory  an  appeal  may  be  made 
to  the  chancellor.  After  the  decree  is 
settled  it  is  signed  by  the  registrar  and 
entered,"  etc.  Porter  t-.  Vaughan,  22 
Vt.  269. 

2.  Thus  in  McClaskey  v.  Barr,  48 
Fed.  Rep.  130,  after  decree  pronotmced, 
the  cause  again  came  before  the  court 
"  on  questions  arising  with  reference  to 
the  settling  of  the  decree,  a  draft  by 
complainants'  counsel  having  been 
submitted,  and  also  a  written  state- 
ment and  brief  on  behalf  of  the  de- 
fendants, *  *  *  suggesting  their  ob- 
jections and  certain  modifications 
desired  by  them.  " 

Rights  of  Defaulted  Defendant. —  A 
defendant  against  whom  the  bill  has 
been  taken  as  confessed,  has  a  right  to 
be  heard  upon  the  form  of  the  decree. 
See  supra,  IX.  6.  e.  Rig^hts  of  De- 
fendant after   Default. 

3.  McClaskey  v.  Barr,  48  Fed.  Rep. 

139- 

4.  Either  before  or  after  record, 
according  to  the  local  practice.  Mc- 
Gan t'.  O'Neil,  5  Colo,  58,  5  Colo. 
433 ;  Cochran  i\  Cou|)er,  2  Del.  Ch. 
27;  Rushing  -'.  Thompson,  20  Fla. 
583;  Sloan  V.  Cooper,  54  Ga.  486; 
Hurd  V.  Goodrich,  59  111.  450;  Tracy 
V.  Beeson,  47  Iowa  155  ;  Raymond  r\ 
Smith,  I  Mete.  (Ky.)  65;  Campbell-'. 
Weakley,  7  B.  Mon.  (Ky.)  22\  State 
V.  jumel,  ^o  La.  Ann.  421 ;  Pfeltz  v. 
Pfeltz,  I  Md.  Ch.455;  Burch  v.  Scott,, 
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entered  by  the  clerk  on  the  minutes  of  the  court,  after  which  it  is- 
of  record.* 

4.  Enrollment. — By  the  Former  English  Practice  a  decree  did  not, 
strictly  speaking,  become  a  record  of  the  court  until  it  had  been 
enrolled  on  parchment.* 

In  the  United  States,  the  practice  of  technical  enrollment  has  never 
obtained,  and  a  decree  is  considered  as  enrolled  when  it  is  signed 
by  the  chancellor  and  filed  by  the  clerk,  and  the  term  has  elapsed 
at  which  it  was  rendered,^  so  that  an  enrollment  of  a  final  decree 


I  Bland  (Md.)  112;  Smith  f.  Valen- 
tine, 19  Minn.  452  ;  Sap:orj  r'.  Bayless, 
13  Smed.  &  M.  (Miss.)  153;  Ilillyer  f. 
Schenck,  15  N.  J.  Eq.  398;  Emery  t'. 
Downing,  13  N.  J.  Eq.  59;  Rochester 
Bank  v.  Emerson,  10  Paige  (N.  Y.) 
359;  Dawson  v.  Scriven,  i  Hill  Eq. 
(S.  Car.)  177;  Fraker  v.  Brazelton,  12 
Lea  (Tenn.)  278;  Crow  v.  Blythe,  3 
Hajw.  (Tenn.)  243;  Spencer  f.  Arm- 
strong, 12  Heisk.  (Tenn.)  707;  Porter 
f.  Vaughan,  22  Vt.  269;  Brown  v. 
Mead,  16  Vt.  148;  Witters  v.  Lawles, 
32  Fed:  Rep.  130. 

In  Illinois  it  is  not  essential  to  the 
validitT  of  a  decree  properly  passed 
and  recorded  that  it  should  be  signed 
by  the  judge.  Agnew  v.  Lichten,  19 
111.  App.  79;  Dunning  v.  Dunning,  37 
111.  306. 

The  practice  is  for  the  judge  to 
indorse  his  approval  upon  the  decree. 
Stevens  v.  Coffeen,  39  111.  148.  See 
Hughs  V.  Washington,  65  111.  245; 
Schneider  v.  Seibert,  50  111.  284. 

In  Texas  it  was  held  not  necessary 
that  a  decree  of  the  District  Court 
should  be  signed  by  the  presiding 
judge.  Cannon  v.  Hemphill,  7  Tex.  184. 

Nunc  pro  Tunc  Signature. — In  Spencer 
v.  Armstrong,  12  Heisk.  (Tenn.)  707, 
it  was  assigned  as  error  that  a  special 
chancellor  rendered  a  decree  and  omit- 
ted to  sign  the  minutes  of  the  court 
containing  the  decree.  It  was  held, 
however,  that  this  omission  was  cured 
by  the  subsequent  signing  of  the 
minutes  by  leave  of  the  presiding 
chancellor,  the  decree  on  its  face 
showing  that  it  was  rendered  by  the 
special  chancellor,  and  it  appearing 
that  his  signature  was  omitted  by  in- 
advertence. See  also  Hillyer  v. 
Schenck,  15  N.  J.  Eq.  398. 

Where  a  Decree  has  been  Lost,  the 
making  and  signing  it  by  the  judge 
•may  be  proved  by  the  clerk,  although 
the  testimony  of  the  judge  is  attaina- 
ble.   Smith  T'.  Valentine,  19 Minn.  452. 


1.  Barton,  Suit  in  Equity  (Am.  ed.) 
139.  See  Crow  v.  Blythe,  3  Hayw. 
(Tenn.)  243;  Raymond  f.  Smith,  i 
Mete.  (Ky.)  65;  Sagory  v.  Bayless,  13. 
Smed.  &  M.  (Miss.)  153;  Porter  v. 
Vaughan,  22  Vt.  269;  Tracy  v.  Bee- 
son,  47  Iowa  155;  Babcock  -•.  Wolf,  70 
Iowa  676;  Stevens  v.  Coffeen,  39  111, 
148 ;  Hughs  V.  Washington,  65  111.  245 ;. 
Reily  f.  Burton,  71  Ind.  118. 

In  Campbell  v.  Weakley,  7  B.  Mon. 
(Ky.)  22,  the  court  said  that  "it  may 
be  a  question  whether  a  decree  noted 
on  the  minute  book  as  a  decree, 
though  signed  by  the  judges,  can 
be  regarded  as  a  decree  of  the  court, 
until  the  same  is  entered  at  length 
upon  the  order  book,  and  sanctioned 
by  the  judge  by  his  signature,  as  a 
decree,  so  as  to  authorize  an  execution 
upon  it." 

In  Thompson  v.  Goulding,  1^  Allen 
(Mass.)  81,  Bigelow,  C.  J.,  said:  "It 
may  be  well  to  add,  in  order  to  avoid 
misapprehension,  that  no  decree  can 
be  said  to  be  entered  of  record  until  it 
is  formally  drawn  out  and  filed  by  the 
clerk.  A  mere  ordeV  for  a  decree,  be- 
fore it  is  extended  in  due  form  and  in 
apt  and  technical  language,  cannot  be 
held  to  be  a  complete  record  of  the 
judgment  of  the  court."  Quoted  and 
approved  in  Gilpatrick  v.  Glidden,  82 
Me.  201. 

Entry  after  Death  of  Judge. — If  the 
decree  is  not  actually  entered  until 
after  the  judge  dies  who  drew  it  up 
and  announced  it,  an  entry  of  it  may 
be  made  at  a  subsequent  term.  Dog- 
gett  V.  Emerson,  i  Woodb.  &  M.  (U. 
S.)  I. 

2.  Daniell  Ch.  Pr.  (6th  ed.)  1018  et 
seq.;  Hurd  v.  Goodrich,  59  111.  450. 

"  In  practice  the  enrollment  appears 
to  be  very  generally  omitted  until 
some  use  of  the  decree  as  a  record 
renders  the  enrollment  necessary." 
Porter  -'.  Vaughan,  22  Vt.  269. 

3.  Ansley  :•.  Robinson,  16  Ala.  793; 
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in  England,  and  an  adjournment  of  a  term  of  court  at  which  one 
may  have  been  rendered  in  this  country,  are  here  regarded  as 
•synonymous  terms.^ 


Hurd  V.  Goodrich,  59  111.  450;  Lillys. 
Shaw,  59  111  72 ;  Burch  v.  Scott,  i 
Gill  &  J.  (Md.)393,  i  Bland  (Md.)  112; 
Tabler  v.  Castle,  12  Md.  1*44;  Wil- 
liams XK  Banks,  19  Md.  524;  In  re 
Young's  Estate,  3  Md.  Ch.  461 ;  Pfeltz 
V.  Pfeltz,  I  Md.  Ch.  455 ;  Nowland  v. 
Glenn,  2  Md.  Ch.  368;  Lovejoy  v. 
Irelan,  19  Md.  56;  Clapp  v.  Thaxter, 
7  Gray  (Mass.)  384;  Sagory  v.  Bay- 
less,  13  Smed.  &  M.  (Miss.)  153;  Crow 
V.  Blythe,  3  Hayw.  (Tenn.)  243;  Bled- 
soe V.  Carr,  10  Yerg.  (Tenn.)  57; 
Fraker  v.  Brazelton,  12  Lea  (Tenn.) 
278;  Manion  t'.  Fahy,  11  W.  Va.  482; 
Whiting  V.  U.  S.  Bank,  13  Pet.  (U. 
S.)6;  Robinson  v.  Rudkins,  28  Fed. 
Rep.  8 ;  Dexter  v.  Arnold,  5  Mason 
(U.   S.)  .303. 

In  Michigan,  "what  shall  consti- 
tute an  enrollment  of  a  decree  and 
proceedings  in  a  cause,  and  when  the 
enrollment  shall  be  deemed  to  be  per- 
fected, is  regulated  by  §§  6648,  6649, 
Howell's  Stat.  From  these  sections  it 
is  clear  that  the  request  to  the  reg- 
ister to  enroll  the  decree  [frcecipe  for 
enrollment]  and  proceedings  does 
not  have  the  effect  of  enrollment.  It 
is  not  until  the  papers  are  attached 
together,  and  the  required  certificate  of 
the  register  under  the  seal  of  the 
court  annexed,  and  filed  in  his  office, 
that  the  decree  and  proceedings  are 
deemed  to  be  enrolled."  Low  v.  Mills, 
61  Mich.  41.  See  Mickle  v.  Maxfield, 
42  Mich.  304;  Thayer  v.  McGee,  20 
Mich.  195. 

In  Ryerson  v.  Eldred,  18  Mich.  490, 
it  was  said  that  decrees  of  the  Su- 
preme Court  are  never  enrolled,  and 
are  made  only  by  an  entry  on  the 
journals. 

In  New  Jersey,  section  51  of  the  Chan- 
cery Act  provides  that  the  clerk  shall 
"enter  or  enroll  together,"  in  a  book  to 
be  kept  for  that  purpose,  all  the  plead- 
ings and  proceedings,  except  in  cases 
of  dismissal  by  consent,  in  which  case 
the  decree  shall  be  enrolled  only  upon 
request.  Formerly,  where  there  was  a 
dismissal  by  consent,  the  decree  was  to 
be  enrolled.  M.  S.  Williamson,  C. 
April,  1827,  cited  i  Stewart's  N.  J. 
Dig.,  p.  437»  §  III7- 

In  New  York,  the  statute  provided 
that   if  no  appeal  were  taken  from  a 


final  decree  or  petition  for  rehearing 
presented  within  a  certain  time,  the 
papers  and  proceedings  in  the  cause 
should  be  attached  together  and  signed 
and  then  filed  by  the  register,  and  that 
this  should  be  deemed  an  enrollment 
of  the  decree.  H'oflfman  Ch.  Pr.  (ist 
fid-)  573-  See  Johnson  v.  Everett,  9 
Paige  (N.  Y.)  636;  Clapper  v.  House, 
6  Paige  (N.  Y.)  149;  Minthorne  v. 
Tompkins,  2  Paige  (N.  Y.)  102. 

"  The  term  enrollment  is  not  ap- 
plicable to  an  interlocutory  decree  or 
order,  nor  to  any  but  a  final  decree." 
Jenkins  x'.Wild,  14  Wend.  (N.  Y.)  539. 

Though  a  decree  in  a  former  suit  to 
which  the  plaintiff  and  defendant 
were  parties  cannot  be  pleaded  in  bar 
until  it  is  signed  and  enrolled,  it  may 
be  insisted  on  by  way  of  answer,  and 
when  the  decree  in  the  former  suit  ap- 
pears on  the  face  of  the  bill  the  de- 
fendant may  demur.  Davoue  v.  Fan- 
ning, 4  Johns.  Ch.  (N.  Y.)  199.  See 
also  Bates  z>.  Delavan,  5  Paige  (N. 
Y.)  299;  Lyon  v.  Tallmadge,  14 
Johns.  (N.  Y.)  501;  Goelet  v.  Lans- 
ing, 6  Johns.  Ch.  (N.  Y.)  75;  Winans 
V.  Dunham,  5  Wend.  (N.  Y.)  47. 

In  South  Carolina,  it  seems  that  the 
Act  of  1840  required  enrollment  of 
decrees,  at  least  in  order  to  secure  a 
lien.  See  Warren  v.  Raymond,  12  S. 
Car.  27. 

In  Tennessee,  the  13th  Rule  of  Prac- 
tice in  Chancery  (see  Gibson,  Sviit  in 
Chancery,  p.  966)  provides  that  when- 
ever, in  the  opinion  of  the  court  finally 
determining  an  equity  cause,  it  is  neces- 
sary and  proper  that  the  proceed- 
ings should  be  enrolled,  such  court 
shall,  upon  application  of  either  party, 
order    the  enrollment. 

As  to  the  recording  of  proceedings 
in  equity  required  by  the  Act  of  1794, 
c.  I,  §  26,  see  Lucky  v.  Watkins,  8  Yerg. 
(Tenn.)  191. 

X.  Bledsoe  v.  Carr,  10  Yerg.  (Tenn.) 
57.  See  also  the  cases  cited  in  the 
preceding  note. 

Hence,  it  must  be  borne  in  mind 
that  the  English  cases  relating  to  the 
correction,  modification,  or  rescission 
of  decrees  by  petition  or  motion,  or 
by  bills  of  review,  and  the  effect  of. 
enrollment  of  the  decree  upon  the 
power  of  the  court  in  that  behalf,  and 
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5.  When  a  Decree  Becomes  Operative. — In  some  jurisdictions  a 
decree  is  considered  as  made  and  entered  as  of  the  last  day  of 
the  term.i  In  others,  by  statute  or  independent  practice,  it  be- 
comes operative  from  the  date  when  it  is  signed  or  approved  and 
entered.^ 


the  forms  of  proceeding,  are  applicable 
mutatis  mutandis  to  final  decrees  in 
this  country  after  the  expiration  of 
the  icrm.  See  articles  Bills  of  Re- 
view, vol.  3,  p.  570,  and  Reiiear- 
iNGs;  and  infra,  this  title,  XIV.  3.  b. 
After  the  Term. 

1.  Goodall  V.  Harris,  20  N.  H.  363, 
where  the  court  said  :  "  In  this  respect 
the  practice  in  Massachusetts  is  the 
same  with  ours,  Hcrrinp  v.  Policy,  8 
Mass.  ii9;>  but  both  diiTcr  from  that 
cf  the  courts  of  Westminster,  in  which 
the  first  day  of  the  term  is  the  one 
from  which  all  the  acts  of  the  term 
date.  *  *  *  In  this  particular  there 
can  be  no  foundation  for  a  distinction 
between  a  judgment  and  a  decree,  or 
an  order,  nor  between  different  courts, 
so  lonp;  as  the  constitution  and  prac- 
tice of  the  diflFerent  courts  are  suffi- 
ciently alike  to  admit  readily  the  same 
rule  to  be  applied."  See  Clapp  v. 
Thaxter,  7  Gray  (Mass.)  384.  Com- 
pare Thompson  v.  Goulding,  5  Allen 
(Mass.)  81. 

Where  a  decree  recites  the  term  at 
which  it  was  rendered,  no  more 
is  requisite  unless  some  act  is  to 
be  done  in  a  definite  time  from  the 
date  or  rendition  of  the  decree ;  and 
then,  if  no  other  date  is  named,  such 
act  takes  date  from  the  last  day  of  the 
term.    Campbell  v.  Ayres,  6  Iowa  339. 

2.  McGan  v.  O'Neil,  5  Colo.  433; 
Pollard  -'.  American  Freehold  Land 
Mortg.  Co.,  103  Ala.  289;  Dawson  v. 
Scriven,  i  Hill  Eq.  (S.  Car.)  177; 
Grant  v.  Schmidt,  22  Minn.  i ; 
Thompson  v.  Goulding,  5  Allen 
(Mass.)  81 ;  Pace  v.  Ficklin,  76  Va. 
292;  Gilpatrick  v.  Glidden,  82  Me. 
201 ;  Hughs  V.  Washington,  65  111. 
245  ;  Russell  v.  Sargent,  7  111.  App.  98, 
holding  that  a  decree  is  inoperative 
until  it  has  received  the  file  mark  of 
the  clerk.  See  Buck  v.  Holt,  74  Iowa 
294;  Nowell  V.  Smith,  3  Litt.  (Ky.) 
470;  Witters  v.  Sowles,  32  Fed.  Rep. 
130;  Doggett  -'.  Emerson,  i  Woodb. 
&  M.  (U.  S.)  I ;  Goelet  V.  Lansing,  6 
Johns.  Ch.  (N.  Y.)  75;  Withers  v. 
Carter,  4  Gratt.  (Va.)  407. 

In  New  Jersey,  a  decree  becomes 
operative   from    the    time    when    it    is 


signed   by  the  chancellor.     Chancery- 
Act,  §  56. 

Destruction  of  Records  before  Entry 
of  Decree. — Where  the  chancellor, 
after  a  hearing  of  the  evidence  on  file, 
announced  his  conclusions,  but  before 
any  decree  was  signed  or  filed  the 
records  and  all  the  pleadings  and 
proofs  were  destroyed  by  fire,  and  the 
plaintiffs  had  supplied  the  pleadings, 
the  defendants  asked  to  have  the  final 
decree  postponed  until  they  could 
supply  the  evidence  on  which  it  was- 
based,  which  motion  was  denied  and 
the  court  rendered  a  final  decree 
against  the  defendants  from  his  recol- 
lection of  the  destroyed  evidence;  it 
was  held  that  the  court  erred,  and  that 
a  reasonable  time  should  have  been 
allowed  for  the  defendants  to  supply 
the  evidence  before  the  passing  of  the 
decree.     Hughs  v.  Washington,  65  111.' 

245- 

Relation  to  Filing  of  Bill. — A  decree 
for  the  specific  performance  of  a  land 
contract  cannot  relate  back  to  the  date 
of  filing  the  bill  for  llie  purpose  of 
bringing  trespass  against  the  lessee  of 
a  defendant  who  holds  the  legal  title 
and  actual  possession.  Goetchius  v^ 
Sanborn,  46  Mich.  330. 

From  Time  of  Publication. — In  Lynch 
V.  Rome  Gas  Light  Co.,  42  Barb.  (N. 
Y.)  591,  it  was  held  that  a  decree  takes 
effect  from  the  time  it  is  published  by 
the  court,  and  that  it  is  only  when  the 
decree  provides  for  the  recovery  of 
money  that  it  is  required  to  be  dock- 
eted, in  order  to  give  it  effect  as  a  lien 
upon  real  estate,  or  to  authorize  fur- 
ther proceedings  thereon.  Morgan, 
J.,  said :  "  The  final  decree  of  a 
court  of  equity  formerly  took  effect 
when  it  was  made  and  declared  by  the- 
court,  and  the  record,  when  made  up, 
was  only  evidence  of  the  decree, 
and  simply  proved  it,  without  adding 
anything  to  its  force  or  effect ;  except 
in  those  cases  where  the  statute  re- 
quired it  to  be  enrolled  as  preliminary 
to  some  further  action  which  was  to 
be  taken  upon  the  basis  of  the  decree, 
and  which  was  only  authorized  after 
enrollment.  And  it  was  not  even  neces- 
sarv   to   enroll    it   as  a   matter  of  evi- 
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XIII.  Form  of  Decrees — 1.  Different  Parts  Enumerated — Date 
and  Title — The  Several  Parts. — Decrees  in  general  consist  of  three  and 
sometimes  of  four  parts:  i,  The  date  and  title;  2,  the  recitals; 
3,  the  declaratory  part,  which  when  made  use  of  generally  pre- 
cedes the  ordering  part ;  4,  the  ordering  part.* 

The  Date  and  Title. — The  decree  commences  with  a  recital  of  the 
•day  of  the  month  and  year  when  it  was  pronounced,*  and  the 
names  of  the  several  parties  to  the  cause,  who  should  have  the 
same  titles  in  the  decree  as  they  have  in  the  bill.^ 

2.  The  Eecitals. — In  England,  according  to  the  ancient  practice  in 
chancery,  the  decree  recited  the  substance  of  the  pleadings  in 
the  case  and  the  evidence  contained  in  the  depositions.* 

In  the  United  States,  while  such  recitals,  especially  of  the  evidence, 
are    usually  regarded   as   wholly  unnecessary  and   superfluous  ^ 


dence.  Bates  f.  Delavan,  5  Paij2:e(N. 
Y.)  303;  Winans  v.  Dunham,  5  Wend. 
(N.  Y.)  47;  Fort  V.  Burch,  6  Barb. 
(N.   Y.)6o." 

A  Mere  Order  for  a  Decree  does  not 
constitute  a  final  decree  until  the  de- 
cree is  drawn  and  approved  in  due 
iorm  and  in  language  that  gives  cor- 
rect expression  to  the  judgment-  of 
the  court.  Gilpatrick  v.  Glidden, 
82  Me.  201. 

A  Memorandum  entered  in  the  court 
docket  "demurrer  overruled"  was 
held  not  to  be  a  decree  so  as  to  sup- 
port an  assignment  of  error.  Park  v. 
Lide,  90  Ala.  246.  For  similar  cases 
•see  Evans  t'.  Hinds,  i  McMull.  (S.  Car.) 
490 ;  Fairbanks  v.  Amoskeag  Nat. 
Bank,  32  Fed.  Rep.  t;72 ;  U.  S.  v. 
Gomez,  I  Wall.  (U.  S.)  690;  Herrick 
V.  Cutcheon,  55  Fed.  Rep.  6;  Hubbell 
V.  Lankenau,  63  Fed.  Rep.  881. 

1.  DaniellCh.  Pr.  (ist  ed.)  653,  654. 

2.  Daniell  Ch.  Pr.  (ist  ed.)  654. 
But  see  Campbell  v.  Ayres,  6  Iowa 

339,  holding  that  it  is  ordinarily  suffi- 
cient to  recite  the  term  in  which  it  is 
rendered. 

Where  it  is  of  any  importance  to 
either  party,  the  date  or  caption  of 
the  decree  should  correspond  with  the 
time  of  its  actual  entry.  Barclay  -'. 
Brown,  7  Paige  (N.  Y.)  245.  But  if 
the  party  who  is  entitled  to  draw  it  up 
enters  it  as  of  the  time  when  the 
decision  was  pronounced,  he  cannot 
afterwards  object  that  it  was  not 
actually  entered  at  that  time.  Whit- 
ney V.  Belden,  4  Paige  (N.  Y.)  140. 

Conclusiveness  of  Recital. — The  date 
of  rendition  as  recited  in  the  decree 
cannot  be  controverted  by  the  certifi- 
cate  of  the   clerk.    Buck  v.  Holt,  74 


Iowa  294,  where  a  question  arose  as  to 
the  time  for  appeal. 

3.  Daniell  Ch.  Pr.  (ist  ed.)  654. 

In  Campbell  -'.  Ayres,  6  Iowa  339, 
it  was  held  that  where  the  parties  are 
shown  in  the  title  of  a  cause,  stated  in 
the  manner  usual  in  all  records,  it  is 
not  necessary  to  repeat  them  in  the 
body  of  the  decree.  See  infra,  XVI. 
2.  In  Respect  of  Parties. 

4.  Daniell  Ch.  Pr.  (ist  ed.)  654. 
Where  a  decree  was  rendered  which 

did  not  recite  the  facts  upon  which  it 
was  founded,  or  which  the  court 
considered  as  proved,  it  was  error 
apparent  on  the  face  of  the  decree. 
Brend  v.  Brend,  i  Vern.  213;  Bon- 
ham  V.  Newcomb,  i  Vern.  215. 

In  Broad  v.  Broad,  2  Ch.  Cas.  161, 
Lord  North  declared  and  was  clearly 
of  opinion  that  it  was  not  enough  to 
say  "on  reading  the  proofs  it  is  de- 
creed," but  "  on  reading  the  proofs  it 
appeared  thus  and  thus,  and  it  is, 
therefore,  decreed." 

6.  Whiting  v.  U.  S.  Bank,  13  Pet. 
(U.  S.)  6;  Clapp  v.  Thaxter,  7  Gray 
(Mass.)  384;  Mason  v.  Daly,  117  Mass. 
403 ;  Tomlinson  v.  McKaig,  5  Gill 
(Md.)  256;  Cook  V.  Hancock,  20  Tex. 
2  ;  Saunders  v.  Smith,  3  Ga.  121 ;  Dous- 
man  v.  Hooe,  3  Wis.  466.  Camp- 
bell V.  Ayres,  6  Iowa  339,  where 
the  court  said:  "There  is  no  doubt 
that  it  would  be  a  better  and  more 
satisfactory  practice  if  the  judgments, 
and  especially  the  decrees  in  equity,  of 
our  courts,  were  entered  more  fully, 
showing  all  that  is  requisite  to  give 
jurisdiction,  and  the  facts  found  to  exist, 
upon  which  the  decree  is  based ;  but 
we  cannot  say  that  it  has  been  peremp- 
torily required  in  the  past  judicial  his- 
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yet  they  are  sometimes  permitted  and  approved.* 

3.  The  Declaratory  Part. — Where  the  suit  seeks  a  declaration  of 
the  rights  of  the  parties,  the  ordering  part  of  the  decree  should 
be  prefaced  by  such  a  declaration.*  This,  however,  is  not  abso- 
lutely necessary,  and  the  omission  of  it  will  not  invalidate  the 


tory  of  the  state  and  territory  of 
Iowa."  Kilroy  -'.  Mitchell,  2  Wash. 
407  ;  Judge  V.  Booge,  47  Mo.  544 ;  Jor- 
dan V.  Buschmeyer,  97  Mo.  94;  Qiiar- 
rier  v.  Carter,  4  Hen.  &  M.  ( Va. )  243  ; 
Linsey  v.  McGannon,  9  W.  Va.  154. 
See  also  Winchester  -•.  Winchester,  i 
Head  (Tenn.)  494;  Hoflfman  Ch.  Pr. 
(ist  ed.)  550. 

"  The  usual  form  of  a  decree  is : 
'  This  cause  came  on  this  day  to  be 
heard,  upon  the  papers  heretofore 
read,'  etc.  Certainly  it  is  not  error  to 
specify  what  papers  were  read,  if  the 
court  prefers  that  style  instead  of  the 
shorter  form ;  and  if  the  court  deems 
proper  to  consider  the  whole  record 
of  its  former  proceedings  in  the  cause 
before  entering  its  decree,  I  cannot 
see  the  impropriety  in  stating  the  fact 
in  the  decree,  but  it  is  right  and 
proper."  Linsey  v.  McGannon,  9  W. 
Va.  154. 

Foreclosure  Decree. — As  to  the  neces- 
sity of  a  finding  of  the  fact  of  indebt- 
edness and  of  the  amount  due  in  a 
decree  of  foreclosure,  see  Chicago,  etc. , 
R.  Co.  V.  Fosdick,  106  U.  S.  47;  Clark 
V.  Reyburn,  8  Wall.  (U.  S.)  318. 

Findings  of  Fact  are  required  in 
some  jurisdictions.  See  article  Find- 
ings. 

Recitals  of  Consent  in  consent  de- 
crees. See  supra,  V.  3.  Recital  of 
Comment. 

Recitals  of  Due  Service  of  Process. — 
See  supra,  IX.  3.  a.  (2)  Due  Service  of 
Process  Necessary . 

1.  In  the  Federal  Courts,  Equity  Rule 
86  provides  that  "  In  drawing  up 
decrees  and  orders  neither  the  bill  nor 
answer,  nor  other  pleadings,  nor  any 
part  thereof,  nor  the  report  of  any 
master,  nor  any  other  prior  proceed- 
ing, shall  be  recited  or  stated  in  the 
decree  or  order;  but  the  decree  and 
order  shall  begin,  in  substance,  as 
follows :  '  This  cause  came  on  to  be 
heard  (or  to  be  further  heard,  as  the 
case  may  be)  at  this  term  and  was 
argued  by  counsel ;  and  thereupon,  on 
consideration  thereof,  it  was  ordered, 
adjudged    and    decreed     as     follows : 


It  was  said  in  Putnam  v.  Day,  22 
Wall.  (U.  S.)  67,  that  the  decree  "  may 
proceed  to  state  conclusions  of  fact  as 
well  as  of  law,  and  often  does  so  for 
the  purpose  of  rendering  the  judgment 
of  the  court  more  clear  and  specific." 
See  also  McClaskey  v.  Barr,  48  Fed. 
Rep.  130. 

In  Massachusetts,  "  if  it  is  intended 
that  the  final  decree  shall  serve  as  a 
record  of  the  case,  proper  recitals  of 
previous  proceedings  may  be  inserted 
therein."  Rules  of  Practice  in  Chan- 
cery, 104  Mass.  575. 

In  Illinois,  while  it  is  necessary  that 
the  evidence  in  a  chancery  cause — ex- 
cept in  proceedings  under  the  mechan- 
ic's lien  law,  and  in  cases  where  the 
bill  is  taken  as  confessed — shall  be  pre- 
served in  the  record,  yet  it  is  not 
absolutely  essential  that  the  facts  shall 
be  embodied  in  the  decree  if  they  ap- 
pear in  other  parts  of  the  record. 
Bonnell  v.  Lewis,  3  111.  App.  283; 
Seymour  v.  Edwards,  31  111.  App.  50. 
But  "  even  in  such  case  it  is  much  the 
safer  and  better  practice  to  incorporate 
them  in  the  decree."  Bonnell  v. 
Lewis,  3  111.  App.  283. 

2.  Daniell  Ch.  Pr.  (1st  ed.)  667; 
Jenour  v.  Jenour,  10  Ves.  Jr.  568. 

"The  court  frequently  prefaces  its 
decrees  by  declarations  of  matters  of 
fact,  or  of  the  rights  of  the  parties, 
and  then  proceeds  to  decree  the  con- 
sequent relief.  Thus,  in  decrees  to 
execute  the  trusts  of  wills  relating  to 
real  estate,  the  court  often  declares 
the  will  to  be  well  proved,  and  that 
the  same  ought  to  be  established  and 
the  trusts  thereof  performed ;  and  so 
where  the  court  gives  effect  to  an 
agreement,  or  an  equitable  mortgage, 
or  construes  a  will  or  other  instru- 
ment, or  sets  an  instrument  aside,  and 
in  other  cases. 

"  And  where  a  party  establishes  his 
right  to  property,  the  direction  to 
transfer  it  to  him  is  often  prefaced  by 
a  declaration  of  his  title.  Jenour  v. 
Jenour,  10  Ves.  Jr.  568. 

"  The  practice  as  to  declaring  rights 
and  determining  questions,  not  only  as 
between  the  plaintiff  and  defendant,  but 
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decree.*  Sometimes  the  court  directs  an  insertion  in  the  decree 
of  the  reasons  for  making  the  declaration,  and  of  the  grounds 
upon  which  it  proceeds  in  making  it.*  This,  however,  is  not  fre- 
quently done,*  though  the  utility  of  the  practice  has  been  recog- 
nized,* and  it  seems  that  as  a  declaration  of  the  rights  of  the 
parties  is  the  act  of  the  court, ^  it  ought  not  to  be  introduced 
where  the  decree  is  taken  by  the  plaintiff  upon  the  defendant's 
making  default  at  the  hearing.® 

4.  The  Ordering  Part. —  The  ordering  or  mandatory  part  of  the 
decree   is    that    which    contains  the   specific  directions   of    the 


as  between  codefendants,  and  also  be- 
tween plaintiff  or  defendant  and  other 
persons  whom  it  is  desirable  to  bind 
once  for  all  by  the  judgment  in  the 
action,  has  been  materially  altered 
under  the  new  procedure.  Jud.  Act 
1873,  §  24  (7) ;  Ord.  1875,  XVI.  17,  18, 
XXII.  5,  6,  7;  see  Treleven  v.  Bray,  1 
Ch.  Div.  176;  Harry  v.  Davey,  2  Ch. 
Div.  721. 

"  Formerly  the  court  would  not  de- 
cide rights  between  codefendants, 
Thomas  v.  Lloyd,  25  Beav.  620 ;  except 
where  necessary  in  order  to  determine 
the  right  of  the  plaintiff,  or  unless  the 
evidence  was  clear  and  the  case  ripe 
for  decision.  Jolly  v.  Arbuthnot,  4 
De  G.  &  J.  245 ;  Gresley  v.  Mousley,  4 
De  G.  &  J.  99;  Cottingham  v.  Shrews- 
bury, 3  Ha.  627. 

"  Formerly  it  was  not  the  practice  of 
the  court  in  ordinary  suits  to  make  a 
declaration  of  right,  except  as  intro- 
ductory to  relief  which  it  proceeded 
to  administer ;  but  by  the  13  &  14  Vict., 
c.  35,  §  14,  the  court  was  empowered,  on 
a  special  case  being  stated  for  its  opin- 
ion, to  make  such  a  declaration  of  it 
without  administering  any  consequent 
relief;  and  by  the  15  &  16  Vict.,  c.  86, 
§  50,  the  court  may  in  any  suit  'make 
binding  declarations  of  right,  without 
granting  consequential  relief.'  This 
section  is  still  in  force.  Cox  v.  Bar- 
ker, W.  N.  (76)  210. 

"  Yet  neither  under  the  15  &  16  Vict., 
c.  86,  §  50,  nor  otherwise,  had  the  court 
power  to  make  a  declaration  of  right, 
unless  it  could  if  necessary  act  on  it 
by  granting  consequent  relief.  Rooke 
V.  Kensington,  2  K.  &  J.  753;  Bristow 
V.  Whitmore,  Joh.  96;  Jackson  v. 
Turnley,  i  Drew.  617.  Neither  can 
the  court  make  declarations  of  future 
rights,  Langdale  v.  Briggs,  4  W.  R. 
703;  nor  as  to  rights  of  parties  in  a 
contingency  which  has  not  happened, 
Dowling  T'.  Dowling,  L.  R.  i  Ch.  612; 


nor  would  the  court  construe  a  mere 
legal  devise  at  the  request  of  some  of 
the  parties,  where  some  of  them  were 
infants,  Webb  v.  Byng,  8  De  G.  M.  & 
G.  633  (and  see  Walmsley  v.  Foxhall, 
I  De  G.  J.  &  S.*45i,  where  persons 
affected  by  a  declaration  of  future 
rights  in  remainder  were  held  entitled 
to  appeal  when  the  remainder  fell  in 
five  years  afterwards) ;  nor  merely  de- 
claring a  legal  right,  Birkenhead 
Docks  V.  Laird,  4  De  G.  M.  &  G. 
732."  Seton  on  Decrees  (4th  ed.) 
19,  20. 

1.  Daniell  Ch.  Pr.  (ist  ed.)  667. 

2.  Daniell  Ch.  Pr.  (ist  ed.)  667, 
citing  Gordon  -?'.  Gordon,  3  Swanst. 
478;  Maynard  v.  Moseley,  3  Swanst. 
653;  Onions  v.  Tyrer,  i  P.  Wms.  343; 
Gibson  v.  Kinven,  i  Vern.  67,  note; 
Ex.  p.  Ilchester,  7  Ves.  Jr.  373.  See 
also  Willard  v.  Magoon,  30  Mich.  273. 

3.  "  He  does  not  generally  announce 
the  conclusions  of  law  as  does  the 
common-law  judge  in  his  charge  to 
the  jury."  Apple  -'.  Ganong,  47 
Miss.  196. 

4.  Bax  V.  Whitbread,  16  Ves.  Jr.  24; 
Gordon  f.*  Gordon,  3  Swanst.  478; 
Atty.-Gen.  v.  Clapham,  4  De  G.  M.  & 
G.  607;  Austin  t;.  Austin,  11  Jur.  N. 
S.  536. 

Such  recitals  '*  must  not  be  argu- 
mentative, but  should  only  state  the 
propositions  or  conclusions  of  law  and 
fact  which  are  necessary  to  show  the 
reason  and  meaning  of  the  decree  (see 
a  precedent  for  this  purpose  in  the  de- 
cree in  2  Sch.  &  Lef.  455),  though 
Lord  Alvanley  said,  in  7  Ves.  373,  that 
it  was  very  uncommon  to  express  in 
the  decree  the  reasons  for  it."  Dey 
-V.  Dunham,  2  Johns.  Ch.  (N.  Y.)  182. 

5.  See  supra.,  XII.  i.  Rendition . 

6.  Daniell  Ch.  Pr.  (ist  ed.)  668» 
cz7««_^ Jennings  z). Simpson,!  Keen.  404. 
See  supra,  XI.  2.  Default  on  Part  of 
Defendant,  note. 
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court  upon  the  matter  before  it  for  adjudication. * 

These  directions  must,  it  is  obvious,  depend  upon  the  nature  of 
the  particular  case  which  is  the  subject  of  the  decree.* 

Where  the  decree  is  merely  interlocutory,  and  directs  an  issue, 
or  a  case  at  law,  or  an  inquiry  to  be  made,  or  account  to  be  taken 
by  a  master,  it  usually  contains  a  reservation  of  the  further  mat- 
ters to  be  decided,  and  generally,  also,  of  the  costs  of  the  suit,  till 
after  the  event  of  the  issue  or  case  or  of  the  inquiry  or  account 
shall  be  known.^  And  in  a  final  decree,  the  court  may,  in  a 
proper  case,  reserve  and  protect  the  rights  of  persons  interested, 
who  are  not  parties  to  the  suit.* 

xrv.  Amendment,  Modification  and  Vacation — 1.  Interlocutory 
Orders  and  Decrees — interlocutory  Orders. —  It  is  well  settled  that  inter- 
locutory orders  adjudicating  no  question  raised  by  the  pleadings 
may  be  amended  or  vacated  at  anytime  before  the  case  is  disposed 
of  by  final  decree.^ 


1.  Daniell  Ch.  Pr.  (ist  ed.)  668. 

Forms — Expression  of  Opinion. — Al- 
though the  word  "considered,"  used  in 
connection  with  other  proper  words, 
may  be  sufficient  to  give  an  entry  the 
force  and  effect  of  a  formal  decree,  as 
that  it  is  "considered"  by  the  court  that 
the  plaintiff  recover,  or  have  relief  as 
prayed  for,  etc.,  yet  an  entry  that 
"  upon  consideration,  the  court  is  of 
opinion  that  the  complainant  is  en- 
titled to  make"  a  certain  defense',  not 
followed  by  words  decreeing  relief, 
but  referring  it  to  a  master  to  state  an 
account,  was  held  not  to  be  such  a 
final  decree  as  would  support  an  ap- 
peal. Thompson  v.  Maddux  (Ala., 
1895),  16  So.  Rep.  885. 

Affirmance  in  Appellate  Court. — An 
entry  of  judgment  in  the  following 
words,  viz. :  "  This  cause  coming  on  to 
be  heai-d  in  the  honorable  the  Supreme 
Court  of  Tennessee  this  day,  upon  the 
reading  of  the  record  and  argument 
of  counsel,  and  it  appearing  satisfac- 
tory to  the  court  that  in  the  record 
and  proceedings  had  in  this  cause, 
there  is  no  error,  it  is  therefore  or- 
dered, adjudged  and  decreed  that  the 
decree  in  the  chancery  court  be  in  all 
things  affirmed,"  etc.,  was  presumed, 
in  an  action  upon  the  decree  in  Mis- 
sissippi, to  be  a  proper  decree  of 
affirmance.  Barringer  v.  Boyd,  27 
Miss.  473. 

Decree  for  Pay  metit  of  Money. — As  to 
the  form  of  these  decrees,  the  modern 
rule  is  that  the  terms  "  decreed,"  "re- 
solved," "ordered,"  "judgment  ren- 
dered," etc.,  are  fully  equivalent  to 


the  original  technical  terms  "  it  is 
considered,"  provided  the  entry  clearly 
shows  the  actual  rendition  of  a  decree. 
Johnson  v.  Miller,  55  111.  App.  168. 
See  also  Ware  v.  Pennington,  15  Ark. 
226. 

Iti  Massachusetts,  decrees  must  be 
in  substance  as  follows  :  "  This  cause 
came  on  to  be  heard  (or  to  be  further 
heard,  as  the  fact  may  be)  at  this  term, 
and  was  argued  by  counsel ;  and  there- 
upon, upon  consideration  thereof,  it 
is  ordered  adjudged  and  decreed," 
etc.  Rules  of  Practice  in  Chancery, 
104  Mass.  575. 

In  the  Federal  Courts,  the  form  is 
prescribed  by  Equity  Rule  86. 

2.  See  supra,  IV.  Nature  and  Ex- 
tent of  Relief. 

3.  Daniell  Ch.  Pr.  (ist  ed.)  667. 

4.  Buck  -'.  Webb,  7  Colo.  212. 

5.  Barth  v.  Rosenfeld,  36  Md.  604, 
an  order  requiring  money  to  be  paid 
into  court,  enjoining  the  defendants 
from  further  proceedings  at  law,  and 
requiring  them  to  interplead  and 
answer. 

Ryon  V.  Thomas,  104  Ind.  59,  where 
a  receive*-,  previous  to  a  final  settle- 
ment, was,  by  mistake,  ordered  to  pay 
out  more  money  than  had  or  would 
come  into  his  hands. 

Campbell  v.  Powers,  139  111.  128, 
holding  that  an  order  sustaining  a 
demurrer  may  be  modified  at  a  suIdsc- 
quent  term. 

Dabbs  V.  Dabbs,  27  Ala.  646,  and 
Cook  V.  Bay,  4  How.  (Miss.)  485, 
orders  directing  issues  out  of  chan- 
cery, the  last  case  holding  that  they 


5  Encyc.  PI.  &  Pr.— 66 
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Interlocutory  Decrees  which  settle  rights  of  the  parties  may  be  cor- 
rected, modified,  or  set  aside  at  any  time  during  the  term  of  the 
court  at  which  they  are  pronounced,*  and  in  some  jurisdictions, 
notably  in  the  federal  courts,  they  are  subject  to  the  absolute  con- 
trol of  the  court  until  the  case  is  disposed  of  by  final  decree,^ 


may  be  rescinded  without  the  request 
or  motion  of  either  party.  Waring 
V.  Turton,  44  Md.  535 ;  Cook  v.  Bay, 
4  How.  (Miss.)  485;  Davis  v.  Roberts, 
I  Smed.  &  M.  Ch.  (Miss.)  543;  Kim- 
ball V.  Alcorn,  45  Miss.  145;  Ashe  v. 
Moore,  2  Murph.  (N.  Car.)  383; 
Roberts  v.  Cocke,  i  Rand.  (Va.)  121; 
Com.  V.  Beaumarchais,  3  Call  (Va.) 
122.  See  also  Topp  v.  Pollard,  24 
Miss.  682 ;  Miller  v.  Justice,  86  N. 
Car.  26;  and  article  Orders. 

"Such  orders,  when  ascertained  to 
be  erroneous  or  an  impediment  to 
further  rightful  proceedings,  may  and 
ought  to  be  amended,  modified,  or  set 
aside,  as  the  right  of  the  case  requires, 
either  upon  direct  and  summary  pro- 
ceedings instituted  for  that  purpose 
or  by  the  court  upon  its  own  motion." 
Ryon  V.  Thomas,  104  Ind.  63. 

Compensation  of  Receiver,  etc. — An 
order  ascertaining  and  declaring  the 
compensation  of  a  receiver  appointed 
in  the  cause,  and  of  his  solicitor,  and 
directing  its  taxation  as  costs  against 
the  plaintiff  in  the  suit,  *'  is  completely 
within  the  control  of  the  chancellor, 
and  if  erroneous  he  can,  and  would 
doubtless,  on  a  proper  application, 
rescind  or  modify  it  at  any  time  be- 
fore the  final  disposition  of  the  cause." 
State  V.  Alabama,  etc.,>  R.  Co.,  54 
Ala.  139. 

Where  the  Order  Is  a  Nullity  the  court 
may  properly  change  or  set  it  aside 
at  any  time  before  the  case  is 
closed. 

Union  Nat.  Bank  v.  Doane,  140  111. 
193,  an  order  providing  for  the  dis- 
tribution of  the  assets  of  an  insolvent 
entered  before  the  expiration  of  the 
time  required  by  law. 

Disregarded  when  Erroneous. — An 
erroneovis  interlocutory  order  should 
be  disregarded  in  making  a  final  de- 
cree. Newport,  etc..  Bridge  Co.  v. 
Douglass,  12  Bush  (Ky.)  676. 

Orders  Taking  the  Bill  as  Confessed. — 
See  supra,  X. 

1.  Banks  v.  Anderson,  2  Hen.  &  M. 
(Va.)  20;  Hyman  v.  Smith,  10  W.  Va. 
298;  Henderson  v.  Carbondale  Coal, 
etc.,    Co.,    140   U.    S.    25;    Bixby   v. 


Bent,  59Cal.  522;  Burch  v.  Scott,  i 
Bland  (Md.)  112.  See  also  Mayo  v. 
Harding,  3  Tenn.  Ch.  237;  and  infra, 
XIV.  3.  a. 

Necessity  for  Rehearing. — In  Rey- 
bold  V.  Jefferson,  i  Harr.  (Del.)  401, 
a  bill  for  an  account  between  partners, 
it  was  intimated,  but  not  decided, 
that  an  interlocutory  decree  to  ac- 
count could  not  be  changed  or  varied 
without  the  formality  of  a  rehearing. 
On  the  point  that  a  rehearing  is  nec- 
essary, see  Hop  Bitters  Mfg.  Co.  v. 
Warner,  28  Fed.  Rep.  577. 

2.  Hays  v.  May,  i  J.  J.  Marsh.  (Ky.) 
497,  where  the  court  said  :  "  If  laying 
down  a  principle  merely,  by  which  the 
cause  should  be  ultimately  disposed  of, 
rendered  decrees  final  in  every  in- 
stance, half  the  interlocutory  decrees 
in  our  courts  would  be  converted  into 
final  sentences." 

"  Certain  it  is  that  a  court  of  chan- 
cery has  a  right  to  alter  an  interlocu- 
tory decree  at  any  time  before  a  final 
decision  thereon,  and  without  being 
requested  by  either  party.  And,  in 
estimation  of  law,  the  parties  are  in 
court  until  the  suit  is  finally  disposed 
of."  Calk  V.  StribUng,  I  Bibb  (Ky.) 
122. 

In  Worth  v.  Gray,  6  Jones  Eq.  (N. 
Car.)  4,  the  court  said  that  "the  or- 
ders and  decrees  of  a  court  of  equity 
*  *  *  may  be  moulded  and  shaped 
during  the  pendency  of  the  suit,  to 
meet  the  exigence  of  each  particular 
case."  See  also  Gerrish  tk  Black,  109 
Mass.  474;  Gibson  v.  Crehore,  5  Pick. 
(Mass.)  146;  Parkt'.  Johnson,  7  Allen 
(Mass.)  378;  Pingree  v.  Coffin,  12 
Gray  (Mass.)  289;  Warren  v.  Wil- 
liams, 25  Mo.  App.  22;  Miller  v.  Jus- 
tice, 86  N.  Car.  26;  Edney  v.  Edney, 
81  N.  Car.  I ;  Kelley  v.  Stanbery,  13 
Ohio  408;  Reeves  -'.  Keystone  Bridge 
Co.,  II  Phila.  (Pa.)  45^;  Wright  7'. 
Strother,  76  Va.  857;  Roberts  v. 
Cocke,  I  Rand.  fVa. )  121;  Moran  r. 
Hagerman,  64  Fed.  Rep.  499. 

The  Leading  Case  in  which  this  doc- 
trine is  asserted  is  Foiirniquet  7'.  Per- 
kins, 16  How.  (U.  S.)82,  yea ffi rutin e; 
the  doctrine  laid   down  in  Perkins  -•. 
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and  accordingly  they  may  be  disregarded,  altered,  or  reversed 


Fourniquet,  6  How.  (U.  S)  206,  a 
former  appeal  in  the  same  case.  See 
the  next  note,  in  which  both  cases  are 
cited. 

Applications  of  the  Rule. — In  Deick- 
hart  V.  Rutgers,  45  Mo.  132,  sviit  was 
brought  to  set  aside  the  forfeiture  of 
certain  leases,  and  for  an  account  of  the 
rents,  profits,  etc.  The  court  made  a 
decree  entitling  plaintiff  to  redeem  the 
premises  on  payment  to  the  defendant 
of  an  amount  to  be  ascertained  by  a 
referee,  and  ordered  an  account  to  be 
taken  for  that  purpose.  It  was  held 
that  the  decree  was  interlocutory  and 
subject  to  the  control  of  the  court  so 
long  as  the  case  properly  remained 
upon  its  docket  awaiting  final  action, 
and  that  it  had  power  at  a  subsequent 
term  to  make  an  order  vacating  the 
decree ;  and  further  that  affidavits 
showing  the  decree  to  have  been  made 
without  notice,  trial  or  consent  showed 
a  case  calling  for  the  exercise  of  that 
power. 

In  Thompson  v.  Peebles,  6  Dana 
(Ky. )  391,  the  court  made  a  decree 
directing  the  defendants  to  convey,  on 
or  prior  to  the  first  day  of  the  next 
term,  the  deed  to  be  acknowledged 
and  produced  in  court  at  the  final 
hearing,  the  question  of  costs  and 
other  matters  being  reserved  until  that 
time ;  and  it  was  held  that  this  was  not 
a  final  decree  settling  the  rights  of  the 
parties,  but  interlocutory  only,  and  it 
was  set  aside  four  years  after  its  orig- 
inal entry. 

In  Templeman  v.  Steptoe,  i  Munf. 
(Va.)  339,  it  was  held  that  a  decree 
dismissing  the  bill  as  to  the  personal 
estate,  and  determining  the  rights  of 
the  parties  as  to  the  real  estate,  and 
directing  an  account  to  be  taken,  was 
not  final  in  any  respect  between  the 
parties  retained  in  court,  and  was  sub- 
ject to  revision  in  every  part  at  any 
time  before  final  decree.  This  case  was 
folloxved  in  Miller  v.  Cook,  77  Va.  819, 
and  cited  in  Ryan  v.  McLeod,  32  Gratt. 
(Va.)  367,  where  it  was  noted  that 
the  case  was  decided  under  a  statute 
which  allowed  a  right  of  appeal  only 
from  final  decrees.  *'  The  theory  of 
these  statutes,"  said  the  court,  "was 
that  the  court  might,  upon  more  ma- 
ture reflection,  correct  any  errors  into 
which  it  had  fallen  in  the  progress  of 
the  cause,  and  it  was  better  to  afford 
it  an  opportunity  of  doing  this  than  to 


subject  the  parties  to  the  expense  and 
delay  of  numerous  appeals." 

In  Courts  of  Last  Resort. — In  Com.  v. 
Beaumarchais,  3  Call  (Va.)  122,  an  in- 
terlocutory decree  entered  at  one  term 
of  the  court  of  appeals  was  set  aside  at 
a  subsequent  term.  "  It  would  seem 
strange  indeed,"  said  the  court,  "that 
when  we  are  constituted  to  correct  the 
errors  of  other  courts,  we  should  not 
have  power  to  set  right  our  own  mis- 
takes in  the  course  of  proceedings  in  a 
cause  yet  depending."  See  also  Iowa 
V.  Illinois,  151  U.  S.  238. 

Abuse  of  Discretion — In  Mississippi, 
while  an  interlocutory  decree  made 
in  the  progress  of  a  cause  is,  until  the 
final  hearing,  or  until  the  confirmation 
of  the  report  taken  under  it,  always 
within  the  control  of  the  court  which 
renders  it,  and  may  be  set  aside  by  it, 
yet  this  must  be  done  in  the  exercise  of 
a  so.und  legal  discretion.  Where,  there- 
fore, a  decree  to  account  was  rendered 
in  June,  1840,  by  the  Superior  Court  of 
Chancery,  and  in  January,  1841,  the  ac- 
count was  stated  with  the  proofs  upon 
which  it  was  founded,  and  no  excep- 
tions were  filed,  or  order  of  confirma- 
tion made,  or  other  steps  taken  until 
December,  1845,  when,  on  motion,  the 
chancellor  set  aside  the  interlocutory 
decree  rendered  in  1840,  without  any 
petition  filed,  proof  exhibited,  ground 
laid,  reason  assigned,  excuse  offered, 
or  cause  of  any  kind  shown,  and  with- 
out any  error  being  manifest  upon  the 
face  of  the  decree,  or  the  report  under 
it,  it  was  held  that  the  setting  aside  of 
the  interlocutory  decree  was  erroneous 
and  without  legal  warrant.  Hunter  v. 
Carmichael,  12  Smed.  &  M.  (Miss.) 
726. 

In  Alabama,  "  '  the  test  of  the  finality 
of  a  decree  *  *  *  is  not  whether 
the  cause  is  still  in  progress  in  the 
court  of  chancery,  awaiting  further 
proceedings,  which  may  be  necessary 
to  entitle  the  parties  to  the  full  posses- 
sion and  enjoyment  of  the  rights  it  has 
been  declared  they  have,  but  whether 
a  decree  has  been  rendered  settling 
those  rights.'  Jones  v.  Wilson,  54  Ala. 
50;  Broughton  v.  Wimberly,  65  Ala. 
549;  McLemore  v.  Nuckolls,  37  Ala. 
662.  But  a  decree  may  be  partly  final 
and  partly  interlocutory.  Malone  v. 
Marriott,  64  Ala.  486.  If  it  settle  all 
the  equities  between  the  parties  it  is  to 
that  extent  final.     If  it  is  necessary  to 
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when  the  case  comes  on  for  final  hearing,* 

In  other  jurisdictions,  an  interlocutory  decree,  which /r*?  tanto 
completely  settles  the  rights  of  the  parties,  is  regarded  as  final  in 


take  an  account,  or  other  proceedings 
must  be  had  to  carry  it  into  effect,  to 
this  last  named  extent  it  is  interlocu- 
tory, and  may  be  moulded,  modified, 
or  altered  by  the  chancellor,  as  any 
other  interlocutory  decree  may  be. 
The  principles  of  relief  cannot  be 
altered,  for  they  are  final.  Directions 
for  carrying  the  decree  into  effect  may 
be  modified,  for  they  are  interlocutory." 
Cochran  v.  Miller,  74  Ala.  50,  where 
it  is  also  pointed  ovit  that  under  the 
chancery  system  in  Alabama  "there 
may  be  two  final  decrees  in  one  and 
the  same  cause,  and  there  may  be  and 
frequently  are  two  appeals  therefrom." 
See  also  Mead  v.  Christian,  50  Ala.  561. 

In  Louisiana,  a  preparatory  decree, 
prescribing  the  manner  of  proceeding 
deemed  necessary  by  the  court  to 
arrive  at  a  final  decision,  does  not  have 
the  force  of  res  adjudicata  and  remains 
under  the  control  of  the  court,  subject 
to  its  revision,  until  a  final  decision. 
Thompson  v.  Mylne,  4  La.  Ann.  206. 

1.  "  In  all  cases  where  the  decree  is 
interlocutory  the  whole  merits  of  the 
cause  are  before  the  court  for  consid- 
eration, and  it  is  their  duty  to  render 
such  final  decree  as  equitj^  and  good 
conscience,  from  a  view  of  the  whole 
case,  may  require."  Kelley  v.  Stan- 
bery,  13  Ohio  ^08.  In  that  case  it  was 
held  that  a  decree  finding  the  general 
equities  and  retaining  the  cause  for  a 
reference,  feigned  issue,  or  considera- 
tion to  ascertain  some  matter  of  fact 
or  law,  althotigh  final  in  Ohio  for  the 
purpose  of  appeal,  was  interlocutory 
so  far  as  to  be  open  to  subsequent 
modification  or  to  be  set  aside  as  the 
nature  of  the  case  might  require. 

The  Leading  Case. — In  Perkins  v. 
Fourniquet,  6  How.  (U.  S.)  206,  a 
bill  for  an  accovint  of  community 
property,  the  Circuit  Court  had  de- 
creed that  the  plaintiffs  were  entitled 
to  a  certain  portion  of  the  property, 
and  referred  the  matter  to  a  master  to 
take  and  report  an  account  of  it,  and 
prescribed  fully  and  with  proper  pre- 
cision the  principles  and  manner  in 
which  the  lands  were  to  be  divided, 
and  the  accounts  taken  and  concluded, 
but  reserving  all  other  matters  in  con- 
troversy between  the  parties  until  the 
coming    in    of    the     master's     report. 


Upon  appeal  from  this  decree  it  was 
held  to  be  interlocutory  and  not  final, 
and  the  appeal  was  dismissed  for  want 
of  jurisdiction,  and  the  cause  remanded 
generally  for  further  proceedings.  In 
the  course  of  its  opinion,  written  by 
Taney,  C.  J.,  the  court  said  :  "It  is  the 
common  and  ordinary  interlocutory 
order  or  decree  passed  by  courts  of 
chancery  in  cases  of  this  kind,  and  is 
absolutely  necessary  to  prepare  the 
case  for  a  final  hearing  and  final  de- 
cree wherever  the  complainant  is  en- 
titled to  a  partition  of  property  or  an 
account.  For  the  principles  upon 
which  an  account  is  to  be  started  by 
the  master,  or  a  partition  made,  can- 
not be  prescribed  by  the  court,  until 
it  first  determines  the  rights  of  the 
parties  by  an  interlocutory  order  or 
decree;  and  the  case  cannot  proceed 
to  final  hearing  without  it.  And  the 
appellant  is  not  injured  by  denying 
him  an  appeal  in  this  stage  of  the  pro- 
ceedings; because  these  interlocutory 
orders  and  decrees  remain  under  the 
control  of  the  Circuit  Court  and  sub- 
ject to  their  revision  until  the  master's 
report  comes  in  and  is  finally  acted 
upon  by  the  court,  and  the  whole  of 
the  matters  in  controversy  between 
the  parties  disposed  of  by  a  final  de- 
cree." Upon  resumption  of  the  pro- 
ceedings in  the  court  below  the  master 
took  up  the  reference  and  made  a  re- 
port awarding  a  large  sum  of  money 
and  a  large  amount  of  land  to  the 
plaintiffs.  Exceptions  were  taken  to 
the  report  on  both  sides.  In  the  mean- 
time the  merits  of  the  dispute  had 
been  passed  upon  by  the  Supreme 
Court  in  a  branch  of  the  same  case, 
Fourniquet  -'.  Perkins,  7  How.  (U. 
S.)  160,  and  at  the  argument  of  the 
exceptions  the  Circuit  Court  recon- 
sidered the  opinion  it  had  expressed 
on  the  merits  in  the  interlocutory  or- 
der; and,  believing  that  opinion  to  be 
incorrect,  dismissed  the  plaintiff^ s 
hill.  Upon  appeal  from  the  decree  of 
dismissal  it  was  held  in  Fourniquet  -'. 
Perkins,  16  Hoav.  (U.  S.)  85,  that  the 
dismissal  of  the  bill  was  correct  on  the 
merits,  and  touching  another  conten- 
tion of  the  appellant,  Taney,  C.  J., 
said  :  "  The  coimsel  for  the'  appellants, 
however,  objects  to  the  decree  of  dis- 
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the  sense  that  it  cannot  be  disturbed  by  the  court  after  the  term 
at  which  it  was  rendered.* 


missal,  because  it  was  made  at  the 
argument  upon  the  exceptions  to  the 
master's  report,  and  is  contrary  to  the 
opinion  on  the  merits  expressed  by 
the  court  in  its  interlocutory  order. 
But  this  objection  cannot  be  main- 
tained. The  case  was  at  final  hearing 
at  the  argument  upon  the  exceptions ; 
and  all  of  the  previous  interlocutory 
orders  in  relation  to  the  merits  were 
open  for  revision,  and  under  the  con- 
trol of  the  court.  This'  court  so  de- 
cided when  the  former  appeal  *  *  * 
was  dismissed  for  want  of  jurisdiction. 
And  if  the  court  below,  upon  further 
reflection  or  examination,  changed  its 
opinion,  after  passing  the  order,  or 
found  that  it  was  in  conflict  with  the 
decision  of  this  court,  it  was  its  duty 
to  correct  the  error." 

In  connection  with  the  foregoing 
cases  see  Forgay  f.  Conrad,  6  How. 
(U.  S.)  20I.  Fourniquet  t'.  Perkins,  i6 
How.  (U.  S.)  82,  was  followed  \n  Steam 
Stone-Cutter  Co.  v.  Sheldons,  21 
Fed.  Rep.  875,  and  American  Dia- 
mond Drill  Co.  V.  Sullivan  Mach. 
Co.,  21  Fed.  Rep.  74,  suits  for  in- 
fringement -of  a  patent;  Clark  v. 
Blair,  14  Fed.  Rep.  812;  Henry  -'. 
Travelers'  Ins.  Co.,  34  Fed.  Rep.  258; 
and  Thompson  v.  White,  76  Cal.  381. 
See  also  Miller  v.  Cook,  77  Va. 
806. 

1.  Tennessee. — The  Tennessee  cases 
are  cited  and  the  general  doctrine  on 
the  subject  commented  on  by  Chan- 
cellor Gibson  in  his  "Suits  in  Chan- 
cery," §  553,  note,  where  the  learned 
author  says :  "There  is  some  confu- 
sion in  our  reports,  and  some  conflict 
between  them  and  the  text-books,  in 
regard  to  the  power  of  a  court  to 
change  an  interlocutory  decree  at  a 
subsequent  term.  The  general  rule 
is  that  a  decretal  or  interlocutory 
order  may,  on  final  hearing,  be  al- 
tered, modified,  or  vacated.  2  Daniell 
Ch.  Pr.  1371,  note.  Our  Supreme 
Court,  however,  has  frequently  held 
exactly  the  reverse.  Johnston  v. 
Hanner,  2  Lea*  (Tenn.)  i"o;  Meek  v. 
Mathis,  I  Heisk.  (Tenn.)  536.  There 
are  also  decisions  in  accordance  with 
the  general  rule.  Morris  v.  Richard- 
son, II  Humph.  (Tenn.)  389.  See  also 
Franklin  v.  Franklin,  2  Swan  (Tenn.) 
525;  Shaw  V.   Patterson,  2  Tenn.  Ch. 


174;  State  Bank  v.  Bilbrey,  3  Baxt. 
(Tenn.)  10.  This  confusion  has  grown 
out  of  the  fact  that  by  various  grada- 
tions, interlocutory  decrees  approach 
final  decrees,  until  the  line  of  distinc- 
tion becomes  imperceptible.  2  Daniell 
Ch.  Pr.  986,  note.  Our  cases  may  all 
be  reconciled  with  themselves  and  with 
the  text-books  by  observing  the  dis- 
tinction *  *  *  between  the  two  kinds 
of  interlocutory  decrees ;  the  kind  that 
adjudicates  no  question  raised  by  the 
pleadings  and  settles  no  rights,  being 
subject  to  alteration  or  vacation  at  a 
subsequent  term  or  at  the  final  hear- 
ing ;  and  all  other  interlocutory  orders 
and  decrees  being  final  in  their  nature 
and  not  subject  to  be  changed  at  a 
subsequent  term,  thus  conforming  to 
the  maxim  of  Bacon :  Sententia  in- 
terlocutoria  rez'ocari  potest,  definitiva 
no7i  potest.  But,  after  all,  if  the 
chancellor's  final  decree  be  right,  it 
will  be  affirmed  by  the  Supreme  Court 
regardless  of  his  errors  in  overruling 
interlocutory  decrees.  Morris  v. 
Richardson,  11  Humph.  (Tenn.)  389; 
State  Bank  v.  Bilbrey,  3  Baxt.  (Tenn.) 
II." 

Meek  v.  Mathis,  i  Heisk.  (Tenn.) 
534,  cited  in  the  foregoing  quotation, 
was  approved  in  Barton  v.  Turley,  11 
Lea  (Tenn.)  600,  where  the  court  said  : 
"  It  is  not  that  the  decree  must  be  final 
in  any  sense  in  order  to  be  beyond  the 
power  of  change  by  the  chancellor 
after  the  term  at  which  it  was  rendered, 
but  that,  being  a  complete  decree  set- 
tling rights,  it  could  not  for  this  cause 
be  disturbed  hy  the  chancellor.  In 
other  words,  he  could  not  reverse  his 
own  decree  at  a  subsequent  term." 
See  also  Myer-'.  James, 4  Lea  (Tenn.) 
370.  Compare  Craig  v.  Buchanan,  i 
Yerg.  (Tenn.)  141. 

Texas. — In  Cannon  x\  Hemphill,  7 
Tex.  196,  the  court  referred  to  Perkins 
V.  Fourniquet,  6  How.(U.  S.)  206,  cited 
in  the  last  note  —  together  with 
Fourniquet  v.  Perkins, 16  How.  (U.  S.) 
82,  in  which  it  was  reaffirmed,  but  sub- 
sequently to  the  decision  in  the  Texas 
case — and  commented  thereon  as  fol- 
lows :  "As  a  matter  of  convenience, 
where  no  appeal  is  allowed  from  in- 
terlocutory orders  or  judgments,  all 
the  matters  in  dispute  should  be  dis- 
posed  of  below   before  an   appeal   is 
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After  Affirmance  on  Appeal,  an  interlocutory  decree  becomes  conclu- 
sive and  binding  on  the  chancellor,  and  it  is  immaterial  whether  it 
was  beyond  his  control  before  the  appeal,  or  subject  to  his  revision 
on  the  general  hearing  or  on  a  petition  for  rehearing.* 

Consent  Orders  and  Decrees. — An  interlocutory  order  or  decree  entered 
by  consent  cannot  be  modified  otherwise  than  by  the  consent  of 
both  parties,  except  upon  petition  or  motion  in  the  cause,  speci- 
fying imposition,  fraud,  or  such  other  ground  as  would  be 
sufficient  to  set  aside  a  final  decree.* 

After  the  close  of  the  term  it  seems  that  it  cannot  be  set  aside 
by  any  proceedings  in  the  cause  except  by  consent,  even  where  it 
was  entered  by  mistake  or  by  the  fraud  of  one  of  the  parties.* 

2.  Decree  Pronounced  but  Not  Formally  Entered. ^Where  the  court 
pronounces  his  decision  orally  or  in  writing,  it  is  completely  under 
his  control  until  the  final  decree  has  been  filed  for  record,  or 
recorded,  and  prior  to  that  time  he  may  alter,  amend,  or  even  dis- 
regard all  that  he  has  declared  in  his  oral  announcement  or 
minutes.* 


taken,  in  order  that,  by  a  single  deci- 
sion, the  whole  controversy  may  be 
terminated.  But,  with  great  defer- 
ence to  the  tribunal  in  which  these  de- 
cisions were  made,  it  seems  to  me  that 
it  might  admit  of  doubt,  at  least  upon 
principle,  if  not  upon  authority,  wheth- 
er at  a  subsequent  term  the  Circuit 
Court  could  reverse  and  vacate  its  de- 
cree of  a  former  term  in  so  far  as  it  ad- 
judged the  respective  rights  of  the  par- 
ties to  specific  shares  of  the  property. 
And  whatever  may  be  the  character  of 
such  decrees  when  considered  with  ref- 
erence to  the  question  solely  of  their 
susceptibility  of  appeal,  yet,  if  they  be 
not  further  acted  upon  and  no  appeal  is 
taken,  they  must  be  considered,  for  the 
purpose  of  putting  an  end  to  litigation, 
as  sufficient  to  secure  the  parties  in 
their  rights  as  adjudicated,  and  would 
in  this  aspect  be  final  and  conclusive; 
and  this  is  especially  the  case  in  our 
practice,  in  which  equity  causes  may  be 
submitted  to  a  jury,  and  judgments 
such  as  the  one  under  discussion  may 
be  entered  on  their  finding.  *  *  *  Nor 
should  such  decrees  be  controlled  or 
revised,  unless  upon  appeal  or  writ  of 
error.'' 

In  New  Jersey,  when  the  merits  of  the 
cause  have  been  determined  in  the  in- 
terlocutory decree  and  the  reference 
is  to  compute  amounts  due,  or  to 
settle  facts,  and  the  master's  report  is 
confirmed  upon  exceptions  taken, 
nothing  further  is  to  be  done  upon  the 
cause  being  moved,  when  set  down  for 
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further  directions  or  final  decree,  than 
to  decree  the  relief  adjudged  on  the 
interlocutory  decree  for  the  amounts 
or  upon  the  facts  settled  by  the  mas- 
ter's report  thus  confirmed.  The 
merits  of  the  case  determined  by  the 
interlocutory  decree  cannot  be  again 
gone  into.  Morris  v.  Taylor,  23  N.  J. 
Eq.  131. 

1.  Reybold  v.  Jefferson,  i  Harr. 
(Del.)  401 ;  Jameson  v.  Moseley,  4  T. 
B.  Mon.  (Ky. )  415;  Kennedy  r^.  Mere- 
dith, 4  T.  B.  Mon.  (Ky.)  411. 

2.  Edney  v.  Edney,  81  N.  Car.  i. 
See  also  infra,  XIV.  3.  b.  (7).  Doss 
V.  Tyack,  14  How.  (U.  S.)  297. 

3.  Armstrong  v.  Wilson,  19  W.  Va. 
108,  where  it  was  held  that  an  original 
bill  is  proper  and  necessary  to  annul 
such  consent  decree,  whether  it  be 
final  or  interlocutory.  Manion  v. 
Fahy,  11  W.  Va.  482. 

4.  McGan  v.  O'Neil,  5  Colo.  433; 
Cochran  t'.  Couper,  2  Del.  Ch.  27; 
Hughs  V.  Washington,  65  111.  245 ; 
Deere  v.  Nelson,  73  Iowa  186;  Burch 
V.  Scott,  I  Bland  (Md.)  112;  Gibson 
V.  Creliore,  5  Pick.  (Mass.)  146;  Ab- 
bott V.  Fagg,  I  Heisk.  (Tenn.)  742; 
Witters  v.  Sowles,  32  Fed.  Rep.  130. 
See  also  Lawrence  v.  Cornell,  4  Johns. 
Ch.  (N.  Y.)  545;  Gerrish  v.  Black, 
109  Mass.  474;  Sagory  v.  Bayless,  13 
Smed.  &  M.  (Miss.)  153;  Stevens  -'. 
Coffeen,  39  111.  148;  Doggett  v.  Emer- 
son, I  Woodb.  &  M.  (U.  S.)  i;  Rob- 
ertson V.  Maclin,  4  Hayw.  (Tenn.)  53; 
Ansley  t;., Robinson,  16  Ala.  793. 
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3.  Final  Decrees — a.  During  THE  Term— in  General.— All  decrees, 
however  final  and  conclusive  in  their  character,  are  under  the  con- 
trol of  the  court  which  pronounces  them  during  the  term  at  which 
they  are  rendered  or  entered  of  record,  and  they  may  then  be  set 
aside,  vacated,  modified,  or  annulled  by  that  court, *  or  at  a  subse- 


'*  The  decree  is  inchoate  until  it  is 
approved  by  the  chancellor  and  filed 
for  record,  or  shall  be  recorded,  which 
answers  to  the  passing  and  entering 
it,  in  the  English  court.  The  mere 
oral  announcement  of  the  chancellor 
of  his  decision  and  the  grounds  upon 
which  it  is  based,  or  the  reducing  them 
to  writing,  is  no  more  than  the  min- 
utes taken  in  the  English  practice. 
The  whole  matter  is  completely  under 
the  control  of  the  chancellor  until  the 
final  decree  has  been  filed  or  recorded. 
Until  that  time,  he  may  alter,  amend, 
change,  or  even  disregard  all  that  he 
had  said  in  his  minutes ;  and  if,  upon 
further  reflection,  he  became  satis- 
fied his  conclusions  were  wrong,  it 
wovild  be  his  duty  to  reverse  his  an- 
nouncement and  to  decree  as  he  was 
convinced  the  equities  of  the  case  re- 
quired; or  if,  upon  further  reflection, 
he  should  doubt  the  correctness  of 
his  conclusion,  he  has  the  undoubted 
right  to  order  a  rehearing  on  his  own 
motion  at  any  time  before  he  has 
passed  the  decree  and  it  has  been  filed 
for  record,  or  has  been  spread  upon 
the  record."  Hughs  v.  Washington, 
65  111.  249. 

"  While  in  this  case  the  chancellor 
had  announced  the  decree,  still  none 
had  been  entered  and  signed.  It  was 
still  in  the  breast  of  the  court,  and 
there  was  nothing  of  binding  force  in 
anv  sense  upon  the  chancellor  or  the 
parties.  If  the  chancellor  had  died  or 
resigned  before  the  enrollment  of  the 
decree,  the  case  would  have  remained 
on  the  docket  for  trial."  Fraker  v. 
Brazelton,  12  Lea  (Tenn.)  280.  Com- 
pare Doggett  v.  Emerson,  i  Woodb. 
&  M.  .(U.  S.)  I,  where  it  was  held  that 


tioa  cannot  issue  upon  it."  Clapp  v. 
Thaxter,  7  Gray  (Mass.)  384. 

Rehearing  Necessary. -"Such  changes, 
however,  after  the  opinion  and  de- 
cree have  been  formed  and  commu- 
nicated to  the  parties,  would  be  alto- 
gether destructive  of  judicial  consist- 
ency and  firmness,  as  well  as  public 
policy,  unless  made  upon  good  and  ur- 
gent cause  on  a  full  rehearing  by  l)oth 
parties.  *  *  *  To  justify  an  alteration 
*  *  *  in  an  opinion  once  pronounced 
or  in  a  decree  once  made,  but  not 
entered,  there  must  be  shown  some 
obvious  mistake  of  law,  or  some  ob- 
vious mistake  of  fact ;  or  some  new 
matter  since  discovered,entirely  chang- 
ing the  grounds  of  the  former  opin- 
ion and  decree.  Indeed,  there  must 
be  something  tantamount  to  what 
would  justify  a  new  trial."  Doggett 
V.  Emerson, 'i  Woodb.  &  M.  (  U.  S.)  i. 
See  also  McCloskey  v.  Du  Bois,  9  Fed. 
-Rep.  38;  Collins  Co.  7-.  Coes,  8  Fed. 
Rep.  517;  Adair  7;.  Thayer,  7  Fed. 
Rep.  920. 

Argument  of  Motion. — Whether  a 
party  shall  be  permitted  to  argue  a 
point  on  a  motion  to  rectify  the  min- 
utes, depends  on  the  discretion  of  the 
court,  but  leave  will  always  be  given 
where  an  argument  is  proper  or  nec- 
essary. Gibson  v.  Crehore,  5  Pick. 
(Mass.)  146. 

1.  Hawkins  v.  Taber,  47  111.  459; 
Thruston  v.  Devecmon,  30  Md.  210; 
Kelley  v.  Stanbery,  13  Ohio  408; 
Smith  V.  Lurry,  Cooke  (Tenn.)  190; 
Timmons  v.  Garrison,  4  Humph. 
(Tenn.)  148;  Moore  v.  Watson,  4 
Coldw.  (Tenn.)  64;  Robertson  v.  Mac- 
lin,  4  Hayw.  (Tenn.)  53;  Bronson  v. 
Schulten,   104  U.   S.   410;    Barrel!  v. 


if  a  judge  announces  his  decision  and     Tilton,  119  U.  S.   637;    Henderson  v. 

Carbondale   Coal,  etc.,  Co.,  140  U.  S. 

25;  Doss  V.  Tyack,  14  How.  (U.S.) 
313,  where  the  court  vacated  a  decree 
dismissing  the  bill.  See  also  Sturde- 
vant  V.  Stanton,  47  Conn.  579;  Mound 
City  Mut.  L.  Ins.  Co.  v.  Hamilton,  3 
Tenn.  Ch.  228;  Gronfier  -'.  Minturn,  5 
Cal.  492;  Nowland  -•.  Glenn,  2  Md. 
Ch.  368;  Buvch  V.  Scott,  1  Bland 
(Md.)  112;    Wylie   v.   Coxe,  14  How. 


dies  before  it  is  entered,  the  decision 
may  afterwards  be  altered  by  another 
judge  holding  the  court. 

In  England,  "  the  enrolled  decree  is 
the  definitive  sentence  of  the  court.  Be- 
fore enrollment  the  decree,  though  in 
its  nature  it  may  be  a  final  decree,  is 
treated  as  interlocutory ;  it  does  not 
become  strictly  a  record ;  it  cannot  be 
pleaded  in  bar  to  another  suit ;  execu 
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quent  term,  upon  a  motion  made  during  the  term  at  which  they 


(U.  S.)  i;  Brockett  v.  Brockett,  2 
How.  (U.  S.)  238;  Sagory  v.  Bayless, 
13  Smed.  &  M.  (Miss.)  153.  The  same 
rule  applies  to  judgments  at  law.  See 
article  Judgmexts. 

"  Even  though  the  decree  had  been 
entered  and 'Signed,  the  court  not  hav- 
ing adjourned,  it  was  still  under  the 
control  of  the  court,  subject  to  his 
revision,  correction  or  entire  change 
in  every  particular."  Fraker  v.  Bra- 
zelton,  12  Lea  (Tenn.)  281. 

The  Rule  Applied. — The  court  having 
granted  a  rehearing  and  tlien  affirmed 
the  former  decree  may,  during  the 
term  at  which  the  affirmance  was 
ordered,  alter  the  decree.  Lockheart 
V.  Trabue,  2  Bibb  (Ky.)  249. 

In  Crawford  v.  Osmun,  90  Mich.  77, 
after  the  appellate  court  had  modified 
the  decree  of  the  court  below,  it  was 
made  to  appear  on  motion  that  a  mis- 
take had  been  made  in  the  date  from 
which  interest  was  computed,  the  mis- 
take having  originated  in  the  decree 
of  the  court  below,  which  erroneously 
recited  the  date  of  a  commissioner's 
report.  The  appellate  court  amended 
its  own  decree  by  inserting  the  cor- 
rect date,  which  resulted  in  increasing 
the  amount  awarded  as  interest. 

Time  for  Appeal. — In  U.  S.  v.  Gomez, 
1  Wall.  (U.  S.)  690,  a  final  decree  was 
amended  at  the  same  term  in  a  mate- 
rial particular,  and  it  was  held  that  the 
time  for  appeal  began  to  run  from  the 
time  that  the  substituted  decree  was 
filed. 

Amendment  by  Another  Judge. — In 
Palmer  f.  Harris,  100  111.  276,  it  was 
held  to  be  entirely  competent  for 
another  judge  of  the  same  circuit,  pre- 
siding at  the  same  term  of  court,  to 
permit  the  amendment  of  the  decree 
so  as  to  show  the  exact  sum  due  the 
plaintiff. 

Notice  of  Application. — In  Berry  v. 
Innes,  35  Mich.  189,  it  was  held  that 
the  amendment  of  a  decree  without 
notice  is  irregular;  and  though  the 
amendment  in  that  case  was  one  that 
could  not  injure  the  defendant,  yet  the 
decree  being  in  some  particulars  not 
warranted  by  the  case  made,  the 
defendant  was  permitted  to  take  ad- 
vantage of  the  error.  See  also  Means 
7'.  Means,  42  111.  50. 

In  Palmer  v.  Harris,  100  III.  276,  the 
court  said  :  *'  It  would  have  conformed 
more   nearly  to   correct  practice,  per- 


haps, had  notice  been  given  to  defend- 
ants, but  as  the  amendment  allowed 
was  in  their  favor  lessening  the  amount 
of  the  decree,  they  were  in  no  manner 
prejudiced  by  the  action  of  the  court, 
and  there  is  no  just  ground  for  com- 
plaint on  that  score." 

On  Motion  or  Rehearing  or  Supple- 
mental Bill,  etc. — "A  final  decree  regu- 
larly obtained  and  enrolled  cannot  be 
opened  or  altered  in  this  court,  but  on  a 
bill  of  review;  and  if  not  enrolled  but 
regularly  obtained  and  entered  on  the 
minutes  it  can  be  corrected  only  on  a 
rehearing.  Bennett  v.  Winter,  2  Johns. 
Ch.  (N.  Y.)  205.  And  in  the  latter  case 
the  court  will  not,  on  motion,  entertain 
an  application  to  vary  it,  unless  by  con- 
sent of  all  parties,  or  in  respect  of 
matters  which  are  quite  of  course,  as 
in  case  of  a  clear  mistake  in  the  coun- 
sel's drawing  it  up,  Rogers  v.  Ro- 
gers, I  Paige  (N.  Y.)  189;  Clark  r. 
Hall,  7  Paige  (N.  Y.)  382;  or  where 
some  ordinary  direction  has  been 
omitted,  Tomlins  r.  Palk,  i  Russ. 
475;  Lawrence  -'.  Cornell,  4  Johns. 
Ch.  (N.  Y.)  546;  or  where  costs  have 
by  inadvertence  been  given  to  a  party 
not  entitled  to  them,  Murray  v. 
Blatchford,  2  Wend.  (N.  Y.)  221;  but 
except  in  matters  of  form  or  clerical 
errors,  or  where  the  matter  is  clearly 
consequential  on  the  directions  already 
given,  it  is  a  principle  of  the  court, 
which  it  would  be  unsafe  to  depart 
from,  that  no  alteration  can  be  made 
in  a  decree  on  special  motion,"  Pica- 
bia  V.  Everard,  4  How.  Pr.  (N.  Y. 
Supreme  Ct.)  113.  See  also  Travis  v. 
Wat.ers,  i  Johns.  Ch.  (N.  Y.)  85; 
Travis  v.  Waters,  12  Johns.  (N.  Y.) 
500;  Gardner  ~o.  Dering,  2  Edw.  Ch. 
(N.  Y.)  131. 

Where  there  is  no  defect  to  be  sup- 
plied, the  new  investigation  of  the 
decree  must  be,  or  at  least  usually  is, 
brought  on  by  a  petition  for  a  rehear- 
ing. See  article  Bills  of  Review, 
vol.  3,  p.  598,  and  article  Rehearixgs. 

But  where  a  different  kind  of  relief 
is  sought,  or  a  different  principle  from 
that  on  which  the  original  decree  is 
given,  it  must  be  sought  by  a  supple- 
mental bill  in  the  nature  of  a  bill  of 
review.  Article  Bills  of  Review, 
vol.  3,  p.  598. >  See  also  Potts  v. 
Creager,  71  Fed.  Rep.  574. 

Thus  where  a  divorce  bill  did  not  ask 
for  alimony  and   the   decree    did    not 
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were  rendered  and  continued  as  unfinished  business.^ 

A  Consent  Decree  may  be  set  aside  during  the  term,  but  only  with 
the  consent  of  the  parties.* 

b.  After  the  Term — {\)  Judicial  Errors. — After  a  decree  has 
been  entered  and  the  term  of  court  has  expired,  it  cannot  be  va- 
cated or  amended  on  motion  or  petition  for  the  purpose  of  cor- 
recting an  alleged   error  which   involves  the  merits  of  the  case,* 


award  it,  it  was  held  that  a  motion  to 
amend  the  decree  by  adding  a  refer- 
ence to  a  commissioner  to  take  proofs 
as  to  alimony  was  properly  denied,  as 
neither  pleadings  nor  decree  contained 
anything  to  which  the  subject-matter 
of  the  motion  was  germane ;  and  that 
the  proper  remedy,  if  any,  was  by 
supplemental  bill  in  the  nature  of  a 
bill  of  review.  Jordan  z'.  Jordan,  53 
Mich.  550. 

Amendment,  How  Made. — Where  the 
decree  is  corrected  on  motion,  it  should 
be  by  a  separate  supplemental  order 
for  the  purpose.  Lawrence  v.  Cornell, 
4  Johns.  Ch.  (N.  Y.)  545. 

But  in  Barren  v.  Tilton,  119  U.  S. 
637,  where  a  final  decree  was  rendered 
wliich  added  to,  but  did  not  coniiict 
with,  a  former  final  decree  of  the  same 
term,  the  court  said  that  although  it 
would  have  been  "  more  orderly  and 
convenient"  for  the  last  decree  to 
refer  to  the  first  one,  and  state  in 
what  particular  it  was  intended  to 
modify,  supplement  or  supersede  the 
former,  this  was  not  essential,  as  a 
comparison  of  the  two  decrees  dis- 
closed the  additions  that  were  made. 

1.  Goddard  v.  Ordway,  loi  U.  S.  745. 

2.  Manion  v.  Fahy,  11  W.    Va.   482. 
Contra   in    Case    of    Fraud. — Where 

consent  was  obtained  hy  fraud  the  de- 
cree may  be  set  aside  during  the  term ; 
it  does  not  require  an  original  bill. 
Doss  t'.  Tyack,  14  How.  (U.  S.)  297. 
But  seeMonellt'.  Lawrence,  12  Johns. 
(N.  Y.)  521 ;  Gilbert  v.  Endean,  9  Ch. 
Div.  266;  Flower  v.  Lloyd,  6  Ch. 
Div.  297. 

3.  Alabama, —  Ex  p.  Robinson,  72 
Ala.  389;  Mead  -'.  Christian,  50  Ala. 
561 ;  Ansley  v.  Robinson,  16  Ala.  793; 
Owen  V.  Bankhead,  82  Ala.  399; 
Crothers  v.  Ross,  15  Ala.  800,  and 
Kidd  V.  Montague,  19  Ala.  619,  ap- 
plying the  rule  to  decrees  of  orphans' 
courts.  See  also  Ex  f.  Holding,  56 
Ala.  458;  Werborn  v.  Pinney,  76  Ala. 
291. 

Arkansas. — Turner  v.  Vaughan,  33 
Ark.  454. 
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Colorado. —  McGan  v.  O'Neil,  5 
Colo.  58,  affirmed  in  rehearing,  5 
Colo.  433. 

Delaware. — Cochran  v.  Couper,  2 
Del.  Ch.  27., 

Georgia. — Stapler  v.  Hardeman,  91 
Ga.  127.  See  also  Brown  v.  Bennett, 
55  Ga.  189. 

Illinot's. — Hurd  v.  Goodrich,  59  111. 
450;  Dunning  v.  Bathrick,  41  111.  425; 
Illinois  Land,  etc.,  Co.  T'.  McCormick, 
61  111.  322;  Forquer  v.  Forquer,  19 
111.  68;  Lilly  v.  Shaw,  59  111.  72;  Dav- 
enport f.  Kirkland,  156  111.  169;  Hughs 
V.  Washington,  6^  111.  250;  Bryant  v. 
Vix,  83  111.  11;  Kihlholz  v.  Wolff,  8 
111.  App.  371.  See  also  Morris  v.  Ho- 
gle,  37  111.  150;   Hanna  v.  Ratekin,  43 

111.  462. 

Indiana. — Hannah  v.  Dorrell,  73 
Ind.  465 ;  GuUett  v.  Housh,  5  Blackf. 
(Ind.)  33,  a  decree  of  a  proljate  court. 

lo-iva.  —  Wetmore  v.  Harper,  70 
Iowa  347. 

Kentucky. — Bobb  v.  Bobb,  2''A.  K. 
Marsh.  (Ky.)  240;  Ballard  v.  Davis, 
3  J.  J.  Marsh.  (Ky.)  6^6;  Madison  t-. 
Wallace,  2  J.  J.  Marsh.  (Ky.)  581; 
Hendrix  v.  Clay,  2  A.  K.  Marsh.  (Ky.) 
462;  Baker  v.  Madison,  4  J.  J.  Marsh. 
(Ky.)  390;  Brooks  v.  Love,  3  Dana 
(Ky.)7.  See  also  Kinsler  v.  M'Mil- 
lan,  I  A.  K.   Marsh.  (Ky.)  430. 

Louisiana. — Balio  v.  Wilson,  12 
Martin  (La.)  358. 

Maryland. — Tomlinson  f.  McKaig, 
5  Gill  (Md.)  256;  United  Lines  Tel. 
Co.  V.  Stevens,  67  Md.  156;  Pfeltz  v. 
Pfeltz,  I  Md.  Ch.  455 ;  Trayhern  f. 
National  Mechanics  Bank,  57  Md. 
590;  Burch   V.   Scott,    i    Bland    (Md.) 

112,  I  Gill  &  J.  (Md.)  393;  Dawes  v. 
Thomas,  4  Gill  (Md.)  333;  Williams 
V.  Banks,  19  Md.  524;  Herbert  v. 
Rowles,  30  Md.  271 ;  Stewart  v.  Beard, 
3  Md.  Ch.  227;  in  re  Young's  Estate, 
3  Md.  Ch.  461 ;  Lovejoy  i\  Irelan,  19 
Md.  56;  Thruston  v.  Devecmon,  30 
Md.  210. 

Massacliusctts. — Thompson  t'.  Goul- 
ding,  5  Allen  (Mass.)  81. 

Mississippi. — Wiggle   v.   Owen,  45 
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except  in  cases  where,  at  the  term  at  which  the  decree  is  entered, 


Miss.  691,  holding  that  the  principle 
applies  to  and  embraces  probate 
courts.     Sagory  v.  Bayless,    13   Smed. 

6  M.  (Miss.)  153. 

Nc-iv  Hampshire. — Cummings  v. 
'Parker,  63  N.  H.  198. 

New  yersey. — Jones  v.  Davenport, 
45  N.  J.  Eq.  77. 

North  Carolina. — Covington  v.  In- 
gram, 64  N.  Car.  123. 

Ohio. — Evans  v.  Dunn,  26  Ohio 
St.  439. 

Oregon. — ^Bamford  v.  Bamford,  4 
Oregon  30. 

Tennessee. — Pettit  v.  Cooper,  9  Lea 
(Tenn.)  21 ;  Hill  v.  Walker,  7  Baxt. 
(Tenn.)  310;  Allen  v.  Barksdale,  i 
Head  (Tenn.)  238;  Meek  v.  Mathis, 
I  Heisk.  (Tenn.)  534;  Russell  -'.  Col- 
yar,  4  Heisk.  (l?enn.)  154;  Robertson 
V.  Maclin,  4  Hayw.  (Tenn.)  53;  Tip- 
ton -'.  State  Bank,  11  Heisk.  (Tenn.) 
141 ;  Saunders  v.  Gregory,  3  Heisk. 
(Tenn.)  567;  Overton  v.  Bigelow,  10 
Yerg.  (Tenn.)  48;  Bomar  v.   Hagler, 

7  Lea  (Tenn.)  85;  Haskins  v.  Rose,  2 
Lea  (Tenn.)  708.  See  also  Craig 
V.  Buchanan,  i  Yerg.  (Tenn.)  141 ; 
Myers  v.  James,  4  Lea  (Tenn.)  370. 

Texas. — Merle  v.  Andrews,  4  Tex. 
200. 

Virginia. — Nelson  v.  Kownslar,  79 
Va.  468;  State  Bank  v.  Craig,  6  Leigh 
(Va.)  399;  Shipman  v.  Fletcher  (Va. 
1895),  22  S.  E.  Rep.  458.  See  also 
Johnson  f.  Anderson,  76  Va.  766. 

Washington  Territory. — Hays  v. 
Miller,  I  Wash.  Ter.  143. 

West  Virginia. — Crim  v.  Davison, 
6  W.  Va.  465 ;  Bell  v.  List,  6  W.  Va. 
469. 

Wisconsin. — .i^tna  L.  Ins.  Co.  v. 
McCormick,  20  Wis.  265;  Kane  v. 
Parker,  4  Wis.  123. 

United  States. — French  v.  Stewart, 
22  Wall.  (U.  S.)  238;  Kinney  v.  Con- 
solidated Virginia  Min.  Co.,  4  Sawy. 
(U.S.)  382;  McMicken  7;.  Perin,  18 
How.  (U.  S.)  507;  Hicklin  v.  Marco, 
64  Fed.  Rep.  609;  Robinson  v.  Rud- 
kins,  28  Fed.  Rep.  8;  Cameron  v. 
M'Roberts,  3  Wheat.  (U.  S.)  591;  Lin- 
der  V.  Lewis,  i  Fed.  Rep.  378;  Camp- 
bell z.  James,  31  Fed.  Rep.  525; 
Coleman'z'.  Neill,  11  Fed.  Rep.  461. 
See  also  Moelle  v.  Sherwood,  148  U. 
S  26. 

Further  Exposition  of  tlie  Rule. — The 
court  will  not  change  or  vary  its  de- 
cree  where,  in  order  to   do  so,    it  is 
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necessary  to  correct  a  fact  already  in 
evidence.  Jones  v.  Davenport,  45  N. 
J.  Eq.  79,  citing  Brookfield  v.  Brad- 
ley, 2  Sim.  &  S.  64;  Gardner  v.  Der- 
ing,  2  Edw.  Ch.  (N.  Y.)  131. 

"  When  a  final  decree  is  once  given 
and  enrolled,  and  the  term  has  passed 
at  which  it  was  done,  the  decree,  if 
defective  or  erroneous,  can  only  be 
altered  or  reversed  by  the  same  court 
on  a  bill  of  review  filed  for  that  pur- 
pose ;  or  if  it  becomes  impracticable, 
by  subsequent  events,  to  be  carried  into 
execution  without  some  further  decree 
of  the  court,  such  further  decree  can 
only  be  rendered  upon  supplemental 
or  other  bill -filed  with  that  view." 
Mummys  v.  Morgan,  3  Litt.  (Ky.)  295. 

"  If  the  decree  had  been  expressed  in 
terms  which  were  known  to  the  judge 
when  he  entered  it,  and  he  had  merely 
misconceived  the  import  or  legal 
effect  of  the  language  employed,  then 
the  mistake  would  have  been  one  of 
law — an  error  of  judgment — such  as 
no  court  can  correct,  on  a  mere 
motion,  after  the  lapse  of  the  term,  by 
modifying  the  erroneous  judgment,  or 
by  setting  the  same  aside."  U.  S.  v. 
Williams,  67  Fed.  Rep.  384. 

The  Rule  theSame  as  at  I^axv. — "The 
rule  applicable  to  amendments  or  al- 
terations of  decrees  in  chancery  after 
the  lapse  of  the  term  is  substantially 
the  same  as  that  prevailing  in  cases  of 
judgments  at  law."  Davenport  v, 
Kirkland,  156  111.  169;  Lillys.  Shaw, 
59  111.  72;  Russell  V.  Colyar,  4  Heisk. 
(Tenn.)  154.  Hence,  see  also  article 
Judgments. 

In  the  Federal  Courts  —  Not  Controlled 
by  State  Practice. —  In  the  United 
States  Supreme  Court,  "  So  strongly 
has  this  principle  been  upheld  *  *  * 
that  while  realizing  that  there  is  no 
court  which  can  review  its  decisions  it 
has  invariably  refused  all  applications 
for  rehearing  made  after  the  adjourn- 
ment of  the  court  for  the  term  at  which 
the  judgment  was  rendered.  And  this 
is  placed  upon  the  ground  that  the 
case  has  passed  beyond  the  control  of 
the  court.  Brooks  x\  Burlington,  etc., 
R.  Co.,  102  U.  S.  107;  Public  Schools 
V.  Walker,  9  Wall.  (U.  S.)  603;  Brown 
V.  Aspden,  14  How.  (U.  S.)  25;  Cam- 
eron V.  M'Roberts,  3  Wheat.  (U.  S.) 
591;  Sibbald  v.  U.  S.,  12  Pet.  (U.  S.) 
488;  U.  S.  z>.  The  Brig  Glamorgan,  2 
Curt.  (U.  S.)  236;  Bradford  v.   Patter- 
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some  order  is  made  virtually  keeping  it  open  for  further  relief  or 


son,  I  A.  K.  Marsh.  (Ky.)  464.  *  *  * 
The  question  relates  to  the  power  of 
the  courts,  and  not  to  the  mode  of  pro- 
cedure. It  is  whether  there  exists  in 
the  court  the  authority  to  set  aside, 
vacate  and  modify  its  final  judgments 
after  the  term  at  which  they  were  ren- 
dered ;  and  this  authority  can  neither 
be  conferred  nor  withheld  from  the 
courts  of  the  United  States  by  the 
statutes  of  a  state  or  the  practice  of  its 
courts."  Bronson  v.  Schulte;i,  104  U. 
S.  410.  See  also  Austin  v.  Riley^  55 
Fed.  Rep.  833. 

In  the  English  Chancery,  an  enrolled 
decree  is  the  precise  equivalent  of  an 
adjournment  of  a  term  of  court  at 
which  a  final  decree  hasbeeo  rendered 
in  this  country,  and  the  chancellor's 
power  over  the  decree  in  each  case  is 
subject  to  identical  or  substantially 
the  same  limitations.  Bledsoe  v. 
Carr,  10  Yerg.  (Tenn.)  55.  See  Clapp 
V.  Thaxter,  7  Gray  (Mass.)  384;  Rob- 
inson V.  Rudkins,  28  Fed.  Rep.  8; 
Sagory  v.  Bayless,  13  Smed.  &  M. 
(Miss.)  153;  Hurd  v.  Goodrich,  59  111. 
4^0;  Ansley  f.  Robinson,  16  Ala.  793; 
Pfeltz  -'.  Pfeltz,  I  Md.  Ch.  455. 

Decrees  in  Appellate  Courts. — Where 
the  appellate  court  rendered  a  final 
decree  but  retained  the  cause  in  court 
'for  the  purpose  of  taking  an  account, 
it  was  held  that  this  was  only  a  reten- 
tion for  the  purpose  of  carrying  the 
decree  into  execution,  and  that  at  a 
subsequent  term  the  court  had  no 
more  control  over  the  decree  than  if 
the  case  had  been  sent  down  to  the 
chancery  court  for  execution.  Overton 
V.  Bigelow,   10  Yerg.  (Tenn.)  48. 

In  Bradford  v.  Patterson,  i  A.  K. 
Marsh.  (Ky.)  464,  the  court  of  appeals 
declared  that  it  had  no  power  to  correct 
an  error  in  its  decree  of  a  former  term. 
See  also  Kennedy  v.  Meredith,  4  T.  B. 
Mpn.  (Ky.)  411;  Hill  v.  Walker,  7 
Baxt.  (Tenn.)  310;  Pettit  v.  Cooper, 
9  Lea  (Tenn.)  21. 

Where  Terms  of  Court  are  Abolished. — 
In  Massachusetts  it  was  held  that  un- 
der the  Act  of  1859,  c.  237,  Gen.  Stat.,  c. 
113,  abolishing  terms  of  court  and  pro- 
viding that  decrees  should  become 
operative  from  the  time  they  were  en- 
tered of  record,  a  decree  so  recorded 
was  as  much  beyond  the  control  of  the 
court  as  it  would  have  been  prior  to 
the  statute  after  the  lapse  of  the  term. 
Thompson  v.  Goulding,  5  Allen  (Mass.) 


81.  On  the  same  principle  see  Pace 
V.  Ficklin,  76  Va.  292.  And  in  Min- 
nesota judgments  are  not  entered  as 
of  any  term,  and  in  equitable  as  well 
as  in  legal  actions  the  control  of  the 
court  over  the  record  terminates  with 
the  entry  of  the  judgment.  Grant  v. 
Schmidt,  22  Minn.  i. 

Modification  at  Chambers.  —  After 
court  has  finally  adjourned  and  its  de- 
cree has  been  filed  and  become  a  record 
of  the  court,  the  judge  at  chambers 
has  no  jurisdiction  to  amend  the  de- 
cree so  as  to  reduce  the  amount  of  the 
defendant's  liability.  Garlington  v. 
Copeland,  32  S.  Car.  57.  , 

After  Decision  in  Vacation. — Where  a 
judge  reserves  his  decision  until  after 
the  close  of  the  term  and  then  in  vaca- 
tion files  his  final  decree  with  the  clerk, 
the  power  to  modify  it  ceases  as  if  the 
decree  had  been  rendered  during  the 
term  and  the  term  had  ended.  Stur- 
devant  -•.  Stanton,  47  Conn.  579,  de- 
cided on  general  principles;  Pace  v. 
Ficklin,  76  Va.  292,  decided  under  a 
statute  providing  that  such  a  decree 
shall  take  effect  from  the  time  when  it 
is  entered  of  record  by  the  clerk. 

Reinstatement  of  Dismissed  Cause. — 
The  court  cannot  reinstate  a  cause 
which  was  dismissed  at  a  previous  term. 
Such  an  order  of  reinstatement  gives 
the  court  no  power  over  the  case. 
Parker  v.  Anderson,  5  T.  B.  Mon. 
(Ky.)  450. 

Where  the  court  confirmed  the  final 
report  of  commissioners  and  rendered 
a  decree  thereon,  and  "that  the  cause 
be  stricken  from  the  docket, "  it  was 
held  to  be  a  final  decree,  which  could 
not  be  recalled  at  a  subsequent  term  by 
directing  "the  cause  to  be  reinstated 
on  the  docket."  Battaile  v.  Maryland 
Hospital,  76  Va.  63. 

Error  In  Regard  to  Costs,  if  it  is  a  ju- 
dicial and  not  a  mere  clerical  error, 
cannot  be  corrected  at  a  subsequent 
term.  Scroggin  v.  Scroggin,  i  J.  J. 
Marsh.  (Ky.)  362.  See  Murray  v. 
Blatchford,  2  Wend.  (N.Y.)  221. 

Where  costs  are,  as  usual,  discretion- 
ary, after  the  discretion  has  been  exer- 
cised it  cannot  be  recalled  and  a  dif- 
ferent disposition  made  at  a  subsequent 
term  in  respect  of  the  costs.  Ex  p. 
Robinson,  72  Ala.  389. 

Adding  Provision  for  Interest. — A 
decree  for  money  cannot  be  amended 
at  a  term  subsequent  to  its  rendition, 
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by  the  addition  that  it  shall  bear  inter- 
est at  the  rate  agreed  by  the  par- 
ties in  the  original  contract,  which 
was  higher  than  the  legal  rate  of 
interest  on  judgments,  where  there  is 
nothing  apparent  in  the  record  papers, 
or  entries,  to  show  that  the  court  had 
so  adjudged  when  the  decree  was  ren- 
dered. Burns  v.  Edgefield,  3  Tenn. 
Ch.  137. 

Exceptions  and  Qualifications.  —  See 
the  following  subsections  in  the  text 
of  this  article. 

"  There  are,  however,  exceptions  to 
this  rule.  Cases  do  not  come  within  it 
where  some  clerical  errors,  mistakes  in 
computation  or  irregularities  in  making 
up  the  record  have  occurred,  or  where 
a  final  decree  has  been  made  on  default 
of  a  party  through  the  negligence  or 
mistake  of  his  solicitor,  or  by  reason  of 
want  of  notice  to  him  of  the  pendency 
of  the  suit.  Kemp  v.  Squire,  i  Ves. 
205 ;  Beekman  v.  Peck,  3  Johns.  Ch. 
(N.  Y.)  415 ;  Clark  v.  Hall,  7  Paige  (N. 
Y.)  382;  Millspaugh  v.  McBride,  7 
Paige  (N.  Y.)  509."  Thompson  v. 
Goulding,  5  Allen  (Mass.)  81.  See 
snpra,  X.  4.  c.  Surprise,  Accident, 
Mistake,  or    Ncfrligence  of  Solicitor. 

Irregtilar  Judgment.  —  In  Wolfe  v. 
Davis,  74  N.  Car.  597,  and  Stacker  v. 
Cooper  Circuit  Ct.,  25  Mo.  401,  it 
was  held  that  an  irregular  judgment 
may  be  set  aside  at  a  subsequent  term  ; 
for  instance,  in  the  latter  case,  where  an 
order  of  reference  was  standing  unex- 
ecuted and  in  force  when  final  judg- 
ment was  rendered.  See  also  -^tna 
L.  Ins.  Co.  V.  McCormick,  20  Wis. 
265.  The  same  doctrine  was  recog- 
nized in  Harbor  v.  Pacific  R.  Co.,  32 
Mo.  423,  holding,  however,  that  where 
the  proceedings  are  regular,  no  matter 
how  erroneous  they  niay  be,  the  power 
of  the  court  to  interfere  ceases  with 
the  term.  See  also,  on  the  last  point, 
U.  S.  Bank  v.  Moss,  6  How.  (U.  S.) 
31;  Cameron  v.  M' Roberts,  3  Wheat. 
(U.  S.)  591;  Wolfe  V.  Davis,  74  N. 
Car.  597. 

Decree  Void  for  Want  of  Jurisdiction. — 
The  rule  which  prohibits  courts 
from  revising,  changing,  or  reversing 
their  decrees  after  the  term  at  which 
they  are  rendered  has  expired,  applies 
only  where  the  court  has  jurisdiction 
and  the  cause  is  heard  upon  its  merits. 
If  the  decree  as  entered  is  a  nullity 
for  want  of  jurisdiction,  "the  inherent 


power  of  the  court  to  set  aside  and 
vacate  such  an  entry,  *  *  *  whether 
at  the  same  term  it  is  made  or  any  sub- 
sequent term,  seems  hardly  to  admit  of 
a  serious  doubt.  Judgments,  decrees, 
or  ordfers  made  without  jurisdiction  are 
not  more  binding  upon  the  courts  that 
enter  them  than  upon  persons  sought  to 
be  aflfected  by  them.  Not  only  may 
they  be  vacated  to  subserve  the  ends 
of  justice  between  parties  litigant,  but 
it  would  seem  that  they  might  be  set 
aside  by  the  courts  upon  their  own 
motion,  by  virtue  of  their  inherent 
power  to  correct  their  own  records 
and  free  them  from  extraneous  mat- 
ter." Ladd  7'.  Mason,  10  Oregon  312. 
See  also  Bruce  v.  Strickland,  47  Ala. 
192;  Hooe  V.  Barber,  4  Hen.  &  M. 
(Va.)  439. 

Decree  Signed  under  Misapprehen- 
sion.— Where  a  final  decree  was  handed 
to  the  judge  for  signature  and  he  signed 
it  without  reading,  in  the  belief  that 
it  was  an  interlocutory  decree  as  it 
was  represented  to  be,  and  under  this 
misapprehension  as  to  its  true  charac- 
ter it  was  allowed  to  be  entered  of 
record,  it  was  held  that  the  decree 
could  be  set  aside  on  motion  after  as 
well  as  before  the  end  of  the  term, 
and  an  application  for  a  writ  of  prohi- 
bition to  restrain  the  judge  from  pro- 
ceeding to  retry  the  case  was  denied. 
U.  S.  V.  Williams,  67  Fed.  Rep.  384. 

Remedy  by  Bill  of  Review. — Errors  of 
law  apparent  in  the  decree,  or  errors 
of  fact  demonstrable  by  newly  discov- 
ered evidence,  may  be  rectified  by  bill 
of  review.  See  article  Bills  of  Re- 
view, vol.  3,  p.  569. 

Remedy  by  Original  Bill. — It  has  been 
held  that  an  original  bill  may  be  sus- 
tained to  correct  a  former  decree  of 
the  same  court.  Whittemore  r.  Cos- 
ter, 4  N.  J.  Eq.  438.  But  this  is  con- 
trary to  the  weight  of  atithority. 
Brooks  T'.  Love,  3  Dana  (Ky.)  7;  Coch- 
ran V.  Couper,  2  Del.  Ch.  27 ;  Head  v. 
Hamsley,  i  Ch.  Cas.  44;  Darlington 
V.  Pulteney,  3  Ves.  Jr.  386;  Ogilvie  r. 
Heme,  13  Ves.  Jr.  564.  An  original 
bill  is  the  proper  remedy  for  relief 
against  a  decree  obtained  by  fraud.  See 
article   Bills  to    Impeach  Decrees 

AND      JUDGMEXTS,       VOl.       3,       p.       607. 

Under    the    Kentucky   code  such  re- 
lief may  be  had  bv  petition.     Newland 
V.  Gentry,  i8  B.  Mon.  (Ky.)  666. 
1.  Bronson  v.   Schulten,    104  U.    S. 


1052 


Volume  V. 


Amendment  and  Vacation. 


DEtREES. 


Final  Decrees, 


(2)  Clerical  Errors.-— MtxQ  clerical  errors  in  a  decree  may  be 
amended  at  any  time,  upon  proper  evidence.* 

(3)  Matters  of  Course.— A  final  decree  may  be  amended  after 
enrollment,  and  in  a  material  point,  where  the  amendment  is  in  a 
matter  as  to  which  there  could  not  have  been  a  doubt  of  the 
plaintiff's  right  to  have  it  made  part  of  the  decree  if  it  had  been 
asked  for  when  the  decree  was  rendered,  and  where  the  omission 
to  insert  it  in  the  decree  arose  from  inadvertence.* 


410;  Linder  v.  Lewis,  i  Fed.  Rep. 
378 ;  Sheppard  v.  Starke,  3  Munf.  ( Va. ) 
29.  See  also  Barrell  -'.  Tilton,  119  U. 
S.  643. 

But  it  was  held  in  Brady  v.  Ham- 
lett,  33  Ark.  105,  that  an  order  entered 
at  the  term  at  which  the  final  decree 
is  rendered  granting  leave  to  file  a 
petition  for  rehearing  at  the  succeed- 
ing term  will  not  keep  it  within  the 
control  of  the  court. 

Conditional  Suspension  of  Decree. — A 
final  decree  settling  the  rights  of  the 
parties  was  suspended  by  order  of  the 
court,  upon  the  application  of  the, de- 
fendant, until  the  next  term  of  the 
court,  to  allow  a  defense  on  the  merits 
should  evidence  be  produced  showing 
that  justice  required  it.  It  was  held 
that  under  the  order  the  chancellor 
could  not  at  the  next  term  vacate  the 
decree  simply  to  enable  the  defendant 
to  plead  the  pendency  of  an  insolvent 
and  injunction  bill  in  another  court, 
involving  the  same  matters  of  litiga- 
tion. Tipton  V.  State  Bank,  11  Heisk. 
(Tenn.)  141. 

1.  See  Article  Records. 

Hershy  v.  Baer,  45  Ark.  240;  Sloan 
V.  Cooper,  54  Ga.  486;  Cooley  v. 
Scarlett,  38  111.  316;  Davenport  v. 
Kirkland,  156  111.  169;  Gillett  v. 
Booth,  95  Ili.  183;  State  v.  Hood,  3 
Blackf.  (Ind.)  351;  Jenkins  v.  Long, 
23  Ind.  460;  Reily  f.  Burton,  71  Ind. 
118;  Lovejoy  v.  Irelan,  19  Md.  56; 
Bates  V.  Garrison,  Harr.  (Mich.)  221; 
Hiawatha  Tp.  v.  Steere,  90  Mich.  270; 
Tuttle  t'.  Gilmore,  42  N.  J.  Eq.  369; 
McDowell  V.  McDowell,  92  N.  Car. 
227 ;  Brooks  v.  Brooks,  12  S.  Car. 
422;  Chafee  v.  Rainey,  21  S.  Car.  11; 
Elliot  x<.  Cochran,  i  Coldw.  (Tenn.) 
389;  Spencer  v.  Armstrong,  12  Heisk. 
(Tenn.)  707;  Porter  v.  Vaughan,  22 
Vt.  269;  Dillard  v.  Dillard,  77  Va. 
820;  Marr  v.  Miller,  i  Hen.  &  M. 
(Va. )  204;  Shipman  v.  Bailey,  20  W. 
Va.  140;  Henley  v.  Menefee,  10  W. 
Va.  771. 


2.  Jarmon  v.  Wiswall,  24  N.  J.  Eq. 
68  [compare  Jarman  v-.  Wiswall,  24. 
N.  J.  Eq.  267] ;  Dorsheimer  v.  Ror- 
back,  24  N.  J.  Eq.  33;  Jones  v.  Daven- 
port, 45  N.  J.  Eq.  77;  Clark  v.  Hall,  7 
Paige  (N.  Y.)  382;  Sprague  v.  Jones, 
9  Paige  (N.  Y.)  395.  See  also  Moore 
7.'.  Degraw,  5  N.  J.  Eq.  346;  Citizens 
Mut.  P.,  etc.,  Ins.  Co.  v.  Brittan,  25 
N.  J.  Eq.  331 ;  PfeafiF  v.  Jones,  50  Md. 
263  ;  Keith  v.  Losier,  88  Iowa  649. 

"A  decree  may  at  any  time  be  recti- 
fied in  case  of  omission,  where  the 
omitted  matter  would  have  been  em- 
bodied in  it  almost  as  of  course." 
Pipkin  V.  Haun,  Freem.  Ch.  (Miss.) 
254,  citing  Davis  v.  Morris,  13  Price 
766. 

IllUBtrations. — In  Jarmon  v.  Wis- 
wall, 24  N.  J.  Eq.  68,  the  bill  sought  a 
foreclosure  and  sale  of  mortgaged 
premises,  and  prayed  a  decree  against 
John  Hoey  for  deficiency.  Notice 
was  given  to  him  as  required  by  a  rule 
of  court  in  such  cases,  but  no  decree 
was  taken  against  him.  After  a  decree 
against  the  other  defendants,  and  sale 
of  the  mortgaged  premises  under 
execution,  the  plaintiff  filed  his  peti- 
tion, setting  forth  those  facts  and 
praying  for  an  order  requiring  Mr. 
Hoey  to  pay  the  existing  deficiency 
and  awarding  execution  against  him 
in  case  of  his  failure  to  do  so.  The 
court  expressly  held  that  the  amend- 
ment was  one  that  might  properly  be 
made. 

Where,  upon  the  final  hearing  of  a 
cause,  upon  a  bill  of  foreclosure,  the 
plaintiff's  counsel  omitted  to  ask  for  a 
decree  over  against  one  of  the  defend- 
ants who  was  personally  liable  for  the 
deficiency,  and  the  decree  was  enrolled 
before  the  mistake  was  discovered, 
the  court,  upon  application,  supplied 
the  omission  by  supplemental  order. 
Sprague  t<.  Jones,  9  Paige  (N.  Y.)  395. 

In  Hiawatha  Tp.  v.  Steere,  90  Mich. 
270,  a  decree  was  orally  announced 
dismissing   a   bill  without   prejudice. 
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How  Made. — Where  the  amendment  asked  for  is  a  further  con- 
sequential direction  founded  upon  the  decree  already  made,  the 


The  decree  was  drawn,  signed  and  en- 
rolled, omitting  the  words  "  without 
prejudice."  The  court  afterwards 
made  an  order  on  motion,  amending 
the  decree  to  conform  to  its  oral  an- 
nouncement; and  an  application  for  a 
mandamus  to  vacate  that  order  was 
denied. 

The  Autlioritie«  Examined. — In  Dors- 
heimer  v.  Rorback,  24  N.  J.  Eq.  33, 
an  enrolled  decree  was  amended  so  as 
to  make  it  conform  to  the  decision  of 
the  court  as  evidenced  by  the  chancel- 
lor's opinion  on  file.  The  court  said  : 
"The  power  of  amending  the  record 
of  judgments  has  long  been  exercised 
by  the  covxrts  of  common  law.  They 
do  not  hesitate  to  amend  the  postea 
by  the  judge's  notes,  and  to  amend 
the  record  of  the  judgment  accord- 
ingly. In  Doe  V.  Perkins,  3  T.  R. 
749,  the  court  said  :  '  The  practice  of 
amending  by  the  judge's  notes,  which 
was  of  infinite  utility  to  the  suitors, 
was  as  ancient  as  the  time  of  Charles 
the  First,  and  the  amendment  might 
be  made  at  any  time.'  In  that  case, 
after  a  writ  of  error  brought  on  a 
judgment  of  the  King's  Bench,  in  the 
Exchequer  Chamber,  and  after  joinder 
in  error  there.  Lord  Loughborough, 
who  tried  the  cause,  amended  the 
■postea  by  his  notes,  and  Mr.  Justice 
Buller  ordered  the  judgment  roll  to 
be  amended  by  the  amended  postea. 
So  also  in  Mellish  v.  Richardson,  7 
B.  &  C.  819,  14  E.  C.  L.  139,  such 
amendments  were  made  in  the  Com- 
mon Pleas,  after  writ  of  error  brovight 
and  argued  in  the  Court  of  Errors, 
and  the  Common  Pleas  amended  their 
judgment  by  the  amended  postea, 
after  the  judgment  had  been  reversed 
by  the  Court  of  King's  Bench.  *  *  * 
It  is  urged  that  by  the  well  settled 
practice  of  this  court  no  material 
amendment  will  be  made  in  an  en- 
rolled decree,  without  a  rehearing; 
that  the  amendments  which  the  court 
will  make  in  such  cases  without  re- 
hearing are  confined  to  clerical  errors 
and  miscasting.  The  practice,  how- 
ever, does  not  appear  so  limited  in 
this  country,  or  even  in' England  and 
Ireland.  The  court  will  not,  indeed, 
vary  an  enrolled  decree  in  a  material 
point,  on  petition,  without  rehearing; 
but  in  a  proper  case  it  will  not  refuse 


to  amend  such  a  decree.  Nor  will  the 
fact  that  the  amendment  is  a  material 
one  prevent  the  court  from  making  it. 
The  exercise  of  the  power  depends 
rather  on  the  questions,  whether  the 
amendment  is  necessary  or  proper  to 
express  or  effectuate  tiie  intention  of 
the  court  in  its  decree,  and  whether 
the  addition  or  omission  asked  for  is 
one  which  the  court  would  have  made, 
of  course,  when  the  decree  was  signed. 
In  Eyles  v.  Ward,  i  Dick.  58,  liberty 
was  given  to  amend  the  enrollment  of 
a  decree,  though  the  amendment  was 
said  to  be  material.  See  also  Yow 
V.  Townsend,  i  Dick.  59. 

"In  Shine  v.  Gough,  2  Ball  &  Beatty 
33,  the  application  was  to  set  off  the 
costs  in  equity  against  the  costs  at 
law,  the  defendant  having  brought  an 
ejectment,  and  the  suit  in  equity  hav- 
ing been  instituted  to  quiet  the  plain- 
tiff in  his  possession.  The  decree 
omitted  to  set  off  the  costs.  The  Lord 
Chancellor,  Manners,  said  :  '  The  only 
difficulty  I  have  in  this  case  is, 
whether  I  must  not  rehear  the  cause, 
in  order  to  set  off  this  demand.  As 
between  the  present  parties,  it  was 
most  clearly  an  omission  in  the  de- 
cree, in  not  providing  for  the  costs  in 
the  manner  now  sought,  and  such  as 
would  have  been  cured,  upon  motiop, 
before  the  decree  was  enrolled.' 

"  He  adds:  '  Strictly  speaking,  the 
relief  should  be  given  on  a  rehearing, 
and  if  it  were  a  matter  requiring  to  be 
debated,  consideration  from  the  court, 
and  materially  affecting  the  decree,  it 
could  not  be  decreed  on  motion.  Hav- 
ing no  difficvilty  in  the  case,  I  must 
grant  the  motion,  and  not  put  the 
plaintiff  to  the  delay  and  expense  of  a 
rehearing.' 

"  In  Spearing  v.  Lynn,  2  Vern.  376, 
leave  appears  to  have  been  given  by 
the  Master  of  the  Rolls,  afterwards 
confirmed  by  the  Lord  Keeper,  to 
amend  an  order  (which  seems  to  have 
been  enrolled)  after  an  action  brought 
against  a  surety  for  nonperformance 
of  it.  So,  too,  in  Lowten  v.  Colches- 
ter, 2  Meriv.  395;  Bennett  v.  Button, 
I   Dick.    135,   2   Meriv.  400,    in    note. 

"In  Davis  v.  Morris,  13  Price  766,  an 
application  was  made  by  motion,  and 
allowed,  to  rectify  a  decree  on  a  sug- 
gestion   made   in   aid   of  the   decree, 
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proper  course  is  to  supply  the  omission  by  a  separate  and  distinct 
order,  without  mutilating  the  record  by  altering  the  original 
decree.* 

Without  Eehearing.  —  The  decree  may  be  thus  rectified  without 
granting  a  formal  rehearing.* 

The  Application  should  be  made  on  petition  and  notice.* 


which  would  have  been  embodied  in  it 
almost  as  of  course,  as  if  it  had  been 
an  omission. 

"  In  Gardner  v.  Dering,  2  Edw.  Ch. 
133,  it  is  said  that  the  court  may  add 
to  a  decree,  by  declaring  what  are  the 
rights  of  the  parties  as  ascertained 
under  the  first  order  or  decree,  and 
thus  carry  out  and  effectuate  the  ob- 
ject of  the  suit. 

"  In  Clark  v.  Hall,  7  Paige  (N.  Y.) 
384,  the  court  says  :  '  A  decree  cannot 
be  varied  in  substance,  on  petition, 
without  a  rehearing.  But  it  may  be 
corrected  or  amended,  on  motion  or 
petition,  as  to  mere  clerical  errors,  or 
Ijy  the  insertion  of  any  provision 
ordirection  which  would  have  been 
inserted  as  matter  of  course,  if 
asked  for  at  the  hearing,  as  a  necessary 
and  proper  clause  to' carry  into-  effect 
the  decision  of  the  court.' 

"  In  Sprague  v.  Jones,  9  Paige  (N. 
Y.)  395,  an  action  (suit,  for  foreclo- 
sure) was  instituted  on  a  mortgage 
made  by  Jones  to  secure  the  joint  and 
several  bond  of  both  defendants.  A 
decree  was  taken  for  the  sale  of  the 
mortgaged  premises,  and  against 
Jones,  the  mortgagor,  for  the  defi- 
ciency which  should  exist  after  the 
sale.  Upon  application,  without  sug- 
gestion of  misprision  of  the  clerk, 
the  decree  was  amended  by  the  vice 
chancellor,  so  as  to  be  against  both 
defendants  for  the  deficiency.  Upon 
appeal,  the  chancellor  said :  '  I  have 
hesitated  whether  it  could  be  proper, 
without  a  rehearing,  to  amend  the  de- 
cree in  a  matter  of  substance  so  ma- 
terial to  the  rights  of  the  appellant; 
and  upon  examination  of  the  cases,  I 
am  satisfied  such  an  amendment  would 
not  have  been  permitted  in  the  courts 
of  chancery  of  England  and  Ireland, 
without  discharging  the  enrollment 
and  granting  a  formal  rehearing  of 
the  cause.  This  court,  however,  has 
not  been  so  strict  in  relation  to  the 
amendment  of  a  decree  in  a  matter  as 
to  which  there  could  not  have  been  a 
doubt  of  the  complainant's  right  to 
have  it  made  part  of  the  decree,  if  it  had 


been  asked  for,  and  where  the  neglect 
to  ask  the  court  to  have  it  inserted  in 
the  decree,  as  part  thereof,  arose 
from  mere  inadvertence.'  He  con- 
cluded that  the  amendment  was  one 
which  might  be  made  by  the  court 
without  a  formal  rehearing  of  the  case.  ' 

Limitation  of  the  Rule. — In  Colman 
V.  Sarell,  2  Cox  206,  Lord  Thurlow 
would  not  allow  a  decree  to  be  varied 
by  giving  costs  to  a  defendant  who 
was  a  mere  trustee  and  as  such  would 
have  been  entitled  to  them,  if  they  had 
been  asked  for  at  the  hearing. 

In  Weston  v.  Haggerston,  Coop. 
134,  Lord  Eldon  held  that  an  amend- 
ment after  enrollment,  based  upon 
affidavits  introducing  new  facts,  could 
not  be  permitted. 

In  a  proceeding  by  bill  for  the  as- 
signment of  dower  in  certain  premises 
and  for  partition  thereof,  after  final 
decree  covering  the  entire  subject- 
matter  of  the  suit,  and  the  question  of 
costs,  determining  the  proportion  each 
party  was  to  pay,  it  was  held  incom- 
petent for  the  court,  upon  motion  at  a 
subsequent  term,  to  modify  the  decree 
so  as  to  make  an  allowance  for  the 
fees  of  counsel,  authorized  by  the 
statute  to  be  taxed  as  costs  in  suits  for 
partition  where  the  proceedings  were 
amicable.     Lilly  v.  Shaw,  59  111.  72. 

1.  Clai-k  V.  Hall,  7  Paige  (N.  Y.) 
382 ;    Sprague  v.    Jones,   9  Paige  (N. 

Y.)  395- 

2.  Dorsheimer  v.  Rorback,  24  N.  J. 
Eq.  33;  Clark  v.  Hall,  7  Paige  (N. 
Y.)  382;  Sprague  v.  Jones,  9  Paige 
(N.  Y.)395.  See  Rogers  v.  Rogers, 
I  Paige  (N.  Y.)  188. 

3.  Jarmon  v.  Wiswall,  24  N.  J.  Eq. 
68. 

Motion  or  Petition. — In  Clark  v.  Hall, 
7  Paige  (N.  Y.)  385,  the  court  said  the 
decree  might  be  corrected  "  on  motion 
or  petition." 

Notice  of  Application. — In  Swift  v. 
Allen,  55  111.  303,  a  final  decree  dis- 
missing a  bill  was  amended  at  a  sub- 
sequent term  so  as  to  operate  as  a 
dismissal  of  the  bill  without  preju- 
dice,   without    notice     to    the    party 
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(4)  Mistake  or  Surprise,  Interests  Not  Heard — Mistake  or  Surprise. 
— A  final  decree  will  sometimes  be  opened  at  a  subsequent  term 
where  it  was  obtained  by  mistake  or  surprise,  or  under  such  cir- 
cumstances as  shall  satisfy  the  court  that  the  decree  ought  to  be 
set  aside.* 

Interests  Not  Heard. — A  final  decree  may  be  vacated  at  a  subse- 
quent term,  even  upon  the  petition  of  one  who  was  not  a  party, 
where  it  was  rendered  against  a  right  or  interest  not  heard  or 


whose  rights  were  to  be  affected  by 
the  amendment,  and  it  was  held  that 
the  amendment  was  absolutely  void 
for  want  of  such  notice  and  could  be 
assailed  in  a  collateral  as  well  as  in  a 
direct  proceeding.  The  court  "could 
no  more  impair  his  rights  by  an  order 
made  in  the  guise  of  an  amendment, 
without  first  bringing  him  before  the 
court,  than  it  could  do  so  by  pronounc- 
ing a  new  decree."  It  was  also  held 
in  the  same  case,  without  deciding 
whether  verbal  notice  was  sufficient, 
that  notice  of  an  application  posted  on 
the  door  of  the  courthouse  in  the 
county  in  which  the  suit  was  pending 
would  not  avail. 

1.  Barry  v.  Barry,  i  Md.  Ch.  20; 
Straus  V.  Rost,  67  Md.  465,  where  the 
court  said  :  "  The  general  rule  of  prac- 
tice, that  a  decree  or  decretal  order 
after  enrollment  can  be  revised  or  an- 
nulled only  by  a  bill  of  review  or  by 
an  original  bill  for  fraud,  is  well  settled. 
Thruston  v.  Devecmon,  30  Md.  210; 
Downes  v.  Friel,  57  .Md.  531;  United 
Lines  Tel.  Co.  v.  Stevens,  67  Md.  156. 
But  there  are  certain  well  defined 
exceptions  to  this  general  rule,  which 
are  equally  well  established,  where 
the  procedure  may  be  by  petition. 
These  are  'in  cases  not  heard  upon 
their  merits,  and  in  which  it  is  alleged 
that  the  decree  was  entered  by  mistake, 
or  surprise,  or  under  such  circumstan- 
ces as  shall  satisfy  the  court,  in  the 
exercise  of  a  sound  discretion,  that 
the  enrollment  ought  to  be  discharged 
and  the  decree  set  aside.'  Herbert  v, 
Rowles,  30  Md.  271 ;  Washington 
First  Nat.  Bank  v.  Eccleston,  48  Md. 
155;  Pfeaff  V.  Jones,  50  Md.  269; 
Gechter  7'.  Gechter,  51  Md.  187;  Pat- 
terson V.  Preston,  51  Md.  196;  Downes 
V.  Friel,  57  Md.  533."  See  also  Stevens 
V.  Guppy,  I  T.  &  R.  178;  Keenan -y. 
Strange,  12  Ala.  290;  Stewart  v.  Beard, 
3  Md.  Ch.  227;  Day  v.  Allaire,  31  N. 
J.  Eq.  303. 

In  French  v.  Stewart,  22  Wall.  (U. 
S.)  238,  a  decree  pro  confesso  had  been 


rendered  by  a  state  court  against  the 
defendant,  u.ider  such  circumstances 
that  upon  his  application  an  order 
opening  the  decree  was  made  at  a 
subsequent  term ;  but  at  the  same  time 
and  in  the  same  order,  and  without 
giving  the  defendant  any  opportunity 
to  be  heard,  a  decree  was  rendered 
against  him  for  a  part  of  the  matter 
embraced  in  the  former  decree  pro 
confesso.  The  case  was  then  trans- 
ferred to  the  United  States  Circuit 
Court,  where  the  defendant  moved  to 
vacate  the  decree  and  the  motion  was 
granted.  In  affirming  this  ruling  the 
Supreme  Court  said  :  "A  bill  for  fraud 
could  not  have  been  maintained,  be- 
cause there  was  no  foundation  for  the 
charge.  A  bill  of  review  would  not 
have  availed  him,  because  there  was  no 
error  apparent  upon  the  face  of  the 
decree  nor  upon  the  record.  The  cir- 
cumstances under  which  the  decree 
was  rendered  were  very  peculiar.  *  *  * 
The  proper  mode  of  seeking  redress 
was  by  motion  upon  the  showing 
which  was  made.  Kemp  v.  Squire,  i 
Ves.  205;  Robson  v.  Cranwell,  i  Dick. 
61 ;  Benson  v.  Vernon,  3  Bro.  P.  C. 
626;  Erwin  v.  Vint,  6  Munf.  (Va.) 
267;  Pickett  V.  Legerwood,  7  Pet.  (U. 
S.)  144;  Tilden  v.  Johnson,  6  Cush. 
(Mass.)  354;  Balch  v.  Shaw,  7  Cush. 
(Mass.)  284;  Hall  v.  Williams,  10 
Me.  278.  The  Circuit  Court  had  the 
power  to  do  what  it  did,  and  properly 
did  it.  This  was  less  expensive,  less 
dilatory,  and  much  to  be  preferred 
to  a  bill,  even  if  the  same  relief 
could  have  been  had  in  that  way. 
It  was  also  more  in  accordance  with 
the  spirit  of  sound  equity  prac- 
tice." 

But  where  a  case  is  submitted  upon 
what  the  defendant  deems  sufficient 
proof  to  disclose  the  merits  of  his  de- 
fense, and  the  court  decrees  adversely, 
his  only  remedy  is  by  an  appeal ;  or  if 
the  decree  were  by  mistake,  his  claim 
before  enrollment  is  undoubted.  Her- 
bert V.  Rowles,  30  Md.  271. 
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protected,   and  without   the  laches  or   fault  of  the  party  who 
applies.* 

(5)  Changing  -Time  or  Manner  of  Execution. — Although  the 
court  has  no  power  to  amend,  modify,  or  alter  the  principles  of 
a  final  decree  after  the  expiration  of  the  term  at  which  it  was 
rendered,  it  nevertheless  retains  the  inherent  right  to  modify, 
by  a  subsequent  order,  the  time  of  its  enforcement*  or  manner^ 


1.  Cawley  v.  Leonard,  28  N.  J.  Eq. 
467;  Brinkerhoff  v.  Franklin,  21  N.  J. 
Eq.  334,  where  the  doctrine  was  laid 
down  substantially  in  the  words  of  the 
text,  and  the  following  cases  cited  in 
support  of  it:  Robson  v.  Cranwell,  i 
Dick.  61 ;  Kemp  v.  Squire,  i  Ves.  205 ; 
Wright  t,'.  Wright,  i  Ves.  409;  Hargrave 
-'.  Hargrave,  3  McN.  &  G.  348;  Wooster 
V.  Woodhull,  I  Johns.  Ch.  (N.Y.)  539; 
Beekman  v.  Peck,  3  Johns.  Ch.  415; 
Millspaugh  v.  McBride,  7  Paige  (N. 
Y.)  509;  Tripp  t'.  Vincent,  8  Paige  (N. 
Y.)  180;  Robertson  v.  Miller,  3  N.  J. 
Eq.  452;- Collins  v.  Taylor,  4  N.  J.  Eq. 
163;  Miller  v.  Hild,  11  N.  J.  Eq.  25; 
Carpenter  v.  Muchmore,  15  N.  J.  Eq. 
123.  See  also  Conrad  v.  Mullison,  24 
N.  J.  Eq.  65;  Sewall  v.  Brainerd,  38 
Vt.  364. 

Laclies  of  Applicant. — In  Cawley  v. 
Leonard,  28  N.  J.  Eq.  467,  it  was  held 
that  failure  to  record  certain  deeds  of 
conveyance  is  not  such  laches  as  will 
prevent  the  relief,  where  there  are  cir- 


motion  was  allowed  upon  condition 
that  the  defendant  pay' the  interest 
and  costs,  upon  plaintilt's  undertaking 
to  repay  the  same  if  the  decree  should 
be  reversed. 

In  Edwards  v.  Cunliffe,  i  Madd. 
287,  the  decree  provided  that  unless 
the  amount  due  was  paid  December 
23,  1814,  the'  mortgage  foreclosure 
should  become  absolute,  but,  the 
mortgagor  being  unable  to  comply 
with  the  terms,  the  date  of  payment 
was,  upon  motion,  extended  four 
times.  See  also  Gerrish  v.  Black,  109 
Mass.  474. 

In  Spann  t;.  Spann,  2  Hill  Eq.  (S. 
Car.)  152,  Johnson,  J.,  in  delivering 
the  opinion  of  the  court  upon  this 
question,  said:  "But  it  is  equally 
clear  that  the  courts,  both  of  law  and 
equity,  or  a  judge  or  chancellor  at 
chambers,  have  the  power,  and  daily 
exercise  it,  of  suspending  the  execu- 
tion of  even  final  process  on  account 
of   subsequent    matter    which    would 


umstances  showing   such  neglect  to     render  the  execution  of  it  ojipressive 


be  immaterial  and  excusable 

In  Harrison  v.  Meredith,  3  J.  J. 
Marsh.  (Ky. )  219,  an  application  was 
denied  on  the  ground  of  laches. 

Interest  Subsequently  Acquired. — A 
final  decree  which  has  been  fully  ex- 
ecuted cannot  be  opened  on  the  peti- 
tion of  one  who,  by  his  own  showing, 
had  no  interest  whatever  in  the  sub- 
ject-matter of  the  controversy  until 
long  after  it  was  terminated.  Boykin 
V.  Kernochan,  24  Ala.  697. 

2.  In  Bound  v.  South  Carolina  R. 
Co.,  55  Fed.  Rep.  186,  the  decree  or- 
dered the  sale  of  a  railroad  on  April 
II,  1S93,  and  an  appeal  having  been 
taken,  in  which  no  supersedeas  bond 
was  given,  the  court,  on  motion,  post- 
poned the  sale  to  December  12th  of 
that  year. 

In  Monkhouse  v.  Bedford,  17  Ves. 
Jr.  380,  the  plaintifT  having  obtained 
a  decree  foreclosing  a  mortgage, 
the  defendant  moved  the  court  to  sus- 
pend its  execution,  until  six  months 
after  an  appeal  could  be  heard,  which 


or  miquitous. 

In  Baird  v.  Shepherd,  2  Ohio  261, 
the  time  for  performing  a  decree  was 
extended  by  subsequent  order. 

3.  In  Turner  -'.  Indianapolis,  etc.,  R. 
Co.,  8  Biss.  (U.  S.)  380,  Mr.  Justice 
Drummond,  in  commenting  on  the 
modification  of  a  decree  by  a  subse- 
quent order,  said  :  "The  facts  were  that 
the  original  decree  was  entered  on  the 
i8th  of  July,  1S77,  and  the  amendment 
was  made  in  May,  1878.  I  admit  the 
rule  which  denies  the  power  of  the 
court  over  a  decree  after  the  term 
when  it  was  rendered.  It  cannot 
change  or  alter  the  essential  parts  of 
the  decree.  But  what  was  the  order 
made  by  the  court  in  May,  1878.?  It 
is  termed  a  further  direction  for  the 
execution  of  the  decree  theretofore 
entered.  The  original  decree  pro- 
vided that  the  property  should  be  sold 
on  a  certain  number  of  days'  publica- 
tion. That  was  changed  by  \h& 
amendment.  The  original  decree  pro- 
vided for  the  distribution  of  the  fund.« 


5  Encyc.  PI.  &  Pr.— 67 
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in  which  it  shall  be  enforced.* 

(6)  By  Consent. — A  decree  may  be  amended  or  set  aside  at  a 
subsequent  term,  upon  the  consent  of  both  parties.* 


arising  from  the  sale  in  a  particular 
manner.  That  was  changed  by  the 
amendment  of  May,  1878.  But  these 
things  did  not  affect  the  substance  of 
the  decree.  Of  the  right  of  the  court 
to  make  that  order,  I  cannot  doubt." 
This  case  was  appealed  to  the  Supreme 
Court  of  the  United  States,  where  Mr. 
Justice  Harlan,  in  rendering  the  deci- 
sion upon  review  of  the  foregoing  ob- 
jection, with  others,  said:  "We  do 
do  not  stop  to  consider  whether  these 
objections  find  any  support  in  the 
record,  since  it  is  sufficient  to  say  that, 
if  any  such  errors  exist,  they  necessa- 
rily inhere,  some  in  the  final  decree  of 
foreclosure  and  sale,  and  others  in  the 
orders  which  preceded  it.  They  can- 
not be  examined  upon  an  appeal 
merely  from  the  order  confirming  the 
report  of  sale.  Our  authority  extends, 
as  we  have  shown,  no  further  than  to 
an  examination  of  the  exceptions 
filed  by  appellants  to  the  report  of 
sale,  from  the  order  confirming  which 
this  appeal  is  taken.  And  some  of 
these  exceptions  plainly  have  refer- 
ence, not  to  the  sale  itself,  but  to  the 
final  decree  of  foreclosure — such,  for 
instance,  as  that  the  terms  of  sale  were 
too  onerous,  that  the  property  was 
sold  subject  to  various  claims,  the 
amount  of  which  was  wholly  uncertain, 
and  that  the  court  had  no  jurisdiction 
in  the  case."  Turner  v.  Farmers'  L.  & 
T.  Co.,  106  U.  S.  552. 

In  Farmers'  L.  &  T.  Co.  v.  Oregon 
Pac.  R.  Co.  (Oregon,  1895),  40  Pac. 
Rep.  1089,  a  decree  of  sale  under  a 
railroad  foreclosure  was  modified  by 
a  subsequent  order  relating  to  the 
terms  of  the  sale.  See  also  Dawes  v. 
Thomas,  4  Gill  (Md.)  333. 

1.  The  chancellor  may,  after  a  de- 
cree for  a  conveyance,  cause  the  decree 
to  be  fully  executed  by  ordering  the 
proper  conveyances  to  be  made,  though 
at  a  distant  period  afterwards.  Wick- 
liflFe  V.  Lee,  6  B.  Mon.  (Ky.)  552. 

But  the  supplemental  order  or  de- 
cree can  create  no  other  or  different 
liabilities  than  those  imposed  by  the 
original  decree.  Walker  v.  Courier 
Co.,  9  111.  App.  418.  Thus  the  court 
cannot,  in  a  summary  way,  decree 
land  to  be  sold  to  pay  the  amount 
which,  by  a  former  decree,   had  been 


directed  to  be  paid  on  a  particular  day 
by  the  person  who  had  recovered  the 
land  for  improvements  made  on  it. 
Where  such  a  measure  is  necessary 
and  proper  it  must  be  by  bill  filed  to 
carry  the  former  decree  into  effect. 
Mummys  v.  Morgan,  3  Litt.  (Ky. ) 
295.  See  article  Bills  to  Enforce 
Decrees,  vol.  3,  p.  601.  • 

a.  Jones  V.  Fayerweather,  46  N.  J. 
Eq.  237;  Pfeaflf  v.  Jones,  50  Md.  263; 
McKenzie  xk  Bacon,  40  La.  Ann.  157; 
Wallaces  v.  Marshall,  9  B.  Mon. 
(Ky.)  153;  Holbert  v.  Montgomery,  5 
Dana  (Ky.)  11.  See  also  Ansley  -•. 
Robinson,  16  Ala.  793;  Williams  v. 
Banks,  19  Md.  524;  Lovejoy  v.  Irelan, 
19  Md.  56.  But  compare  Kinney  v. 
Consolidated  Virginia  Min.  Co.,  4 
Sawy.  (U.  S.)  382;  Brady  v.  Hamlett, 
33  Ark.  105. 

Valid  either  on  Direct  or  Collateral 
Attack. — In  Jones  v.  Fayerweather,  46 
N.  J.  Eq.  237,  a  final  decree  carried 
error  on  its  face  in  that  it  omitted  to 
afford  all  the  relief  to  which  the  plain- 
tiff's bill  and  the  evidence  showed 
that  he  was  entitled.  After  the  term, 
it  was  corrected  on  application  of  the 
plaintiff  with  the  consent  of  all  the 
parties  to  the  suit,  and  subsequently 
the  amended  decree  was  vacated  in 
toto  at  the  instance  of  a  stranger  to 
the  suit.  It  was  held  that  the  amend- 
ment thus  made  by  consent  could  not 
be  attacked  collaterally,  and  hence 
that  the  decree  vacating  the  proceed- 
ing was  erroneous.  It  was  further- 
more declared  that  the  procedure  was 
unexceptionable  from  any  point  of 
view.  This  conclusion  was  supported 
by  the  following  statement  of  princi- 
ples: "That  a  court  of  equity  can,  at 
any  time,  unless  barred  by  the  limitation 
of  a  statute  or  by  paramount  equities, 
alter  its  own  enrolled  decrees  at  the 
instance  of  a  party  to  the  record,  in 
certain  classes  of  cases,  will  not,  it  is 
presumed,  be  denied  by  any  one. 
Barely  to  posit  this,  proposition  is  to 
ensure  its  acceptance;  and  it  is  equally 
plain  that  the  suit  of  the  appellants, 
with  respect  to  the  emendation  of  the 
original  decree,  is  comprehended 
within  one  of  the  classes  of  cases  thus 
alluded  to,  in  which  alterations  of  en- 
rolled decrees    can  be  made.     When 
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Remedy  for  Excess  of  Authority. — Although,  in  most  cases,  an  erro- 
neous interference  with  the  decree  of  a  former  term  is  corrected 


this  decree  was  remodeled  an  error 
was  inherent  in  the  record,  and  that 
error  properly  formed  the  basis  for  a 
bill  of  review.  In  truth,  the  juncture 
presented  a  typical  case  for  this 
species  of  remedy,  as  the  error  to  be 
corrected  became  apparent  by  a  mere 
examination  and  consideration  of  the 
record  in  connection  with  the  evi- 
dence. That  such  a  posture  of  the 
proceedings  would  have  warranted  the 
use  of  the  formula  referred  to,  seems 
to  be  beyond  all  question,  and  it  is 
therefore  deemed  superfluous  to  refer 
to  authorities  upon  the  subject.  And 
from  the  postulate  thus  assumed  the 
conclusion  necessarily  results  that  the 
court  of  chancery  had  jurisdiction  to 
alter  its  original  decree ;  it  could 
plainly  have  done  so  through  the  in- 
strumentality of  a  bill  of  review  at  the 
instance  of  the  complainant.  An  alter- 
ation of  the  decree  effected  in  that 
mode  would  have  been  technically 
correct.  This  being  so,  the  objection 
of  the  counsel  of  "the  respondents, 
which  is  now  under  consideration,  is 
left  without  support,  for  if  the  chan- 
cellor possessed  the  power  to  alter  his 
decree  in  a  certain  mode,  his  adjudi- 
cation cannot  be  impeached  collater- 
ally. *  *  *  It  is  true  that  in  this 
instance  a  bill  of  review  was  not  used, 
tke  decree  being  altered  by  the  con- 
sent of  all  the  parties  to  the  suit.  But 
the  bill  of  review  is  not  a  jurisdictional 
proceeding;  it  is  tlie  technical  form, 
whereby  the  chancellor  exercises  the 
prerogative  inherent  in  him  of  modi- 
fying in  the  permitted  cases  his  de- 
crees. That  such  an  authority  in 
particular  cases  continues  in  the  chan- 
cellor, has  been  attested  by  many  judi- 
cial decisions,  some  of  which  have 
been  rendered  by  the  courts  of  this 
state.  Carpenter  v.  Muchmore,  15  N. 
J.  Eq.  123;  Clark  v.  Hall,  7  Paige  (N. 
Y.)382;  Sprague  v.  Jones,  9  Paige 
(N.  Y.)  395,  2  Hoff.  Ch.  Pr.  2.  The 
result,  therefore,  is  that  the  claim 
that  in  altering  the  decree  in  question 
the  chancellor  went  beyond  his  juris- 
diction, so  that  the  matter  was  coram 
non  judice,  cannot  be  reasonably  pre- 
dicated. It  seems  proper  to  add,  in 
order  to  avoid  misconstruction  of  the 
views  entertained  by  the  court  in  re- 
gard to  the  practice  in  equity,  in  this 


particular,  that  this  court  does  not  in- 
tend to  intimate  that  the  decree  in  the 
present  instance  was  not  corrected  in 
an  unexceptionable  mode.  Why  a  pure 
procedure  that  is  not  in  any  sense  juris- 
dictional, and  is  of  no  concern  to  any 
persons  who  are  not  parties  to  the  suit, 
cannot  be  waived  in  any  case  by  such 
parties,  is  not  apparent.  Parties  to  a 
suit  who  assent  to  a  decree  lose  their 
right  of  appeal  with  respect  to  it,  and 
consequently  it  is  not  perceived  on 
what  ground  this  amended  decree 
could  be  challenged  by  any  of  the  liti- 
gants comprehended  by  the  bill." 

At  Instance  of  a  Stranger. — A  final 
decree  cannot  be  set  aside  after  the 
close  of  the  term,  upon  the  applica- 
tion of  a  mere  stranger  to  the  suit, 
who  conceives  that  his  rights  are 
impaired  by  the  decree.  He  must  re- 
sort to  an  original  bill  if  he  has 
any  remedy,  and  a  decree  setting  aside 
the  former  decree  without  such  a  bill 
would  be  reversible  on  a  bill  of  review. 
Jones  V.  Fayerweather,  46  N.  J.  Eq.  237. 

Attorney's  Authority  to  Consent. —  In 
Holbert  v.  Montgomery,  5  Dana  (Ky. ) 
II,  it  was  held  that  after  the  rendition 
of  a  final  decree  the  attorneys  by  whom 
the  suit  was  prosecuted  and  defended 
have  no  authority,  resulting  from  their 
original  employment,  to  consent  to 
have  it  set  aside. 

Implied  Consent. — In  PfeaflF  v.  Jones, 
50  Md.  263,  the  plaintiff  in  the  original 
cause  expressly  assented  to  the  order 
rescinding  the  decree,  and  the  defend- 
ant made  no  objection,  although  a  copy 
of  the  petition  asking  for  the  rescission 
and  other  relief  was  duly  served  upon 
him,  and  it  was  held  that  the  defend- 
ant's consent  might  be  assumed. 

Estoppel. — In  Tucker  v.  Hadley,  52 
Miss.  414,  it  was  held  that,  although  a 
decree  directing  a  sale  of  land  for  un- 
paid purchase-money  is  generally  final 
and  cannot  be  reopened  or  vacated  at 
a  subsequent  term,  yet  where  this  has 
been  done  at  the  instance  of  defend- 
ants who  had  not  been  properly  cited, 
and  the  whole  case  is  litigated  afresh 
resulting  in  another  decree  of  sale, 
the  parties  who  procured  the  reopen- 
ing will  not  be  heard  to  object  or  to 
deny  the  validity  of  the  second  decree. 

Where  a  final  decree  was  amended 
at  a  subsequent  term  without  author- 
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on  appeal  or  error,  the  remedy  may  be  had  by  bill  of  review  for 
error  apparent.*  And  it  seems  that  in  a  proper  case,  the  court 
may  be  restrained  by  writ  of  prohibition  from  further  proceed- 
ing in  the  cause,*  or  the  court  may  be  compelled  by  manda- 
mus to  vacate  an  order  unwarrantably  disturbing  the  decree.^ 

(7)  Modification,  etc.,  of  Consent  Decrees. — After  the  end  of  the 
term,  at  which  a  consent  decree  is  entered,  it  cannot  be  set  aside, 
modified  or  altered,  without  the  consent  of  all  the  parties  thereto, 
except  only  to  correct  a  clerical  error,*  even  though  such  consent 
was  given  by  mistake  or  procured  by  the  fraudulent  conduct  of 
one  of  the  parties.^ 

(8)  Vacatitig  Decrees  Pro  Confesso  and  on  Default  at  Hearing. 
— See  snpra,  this  article,  X,,  and  XL  3. 

XV.  Construction  of  DECEEES— Manifest  intention  Controls. — The 
meaning  and  effect  of  decrees  are  to  be  deduced  from  the  mani- 
fest intention  of    the  courts®  which,  in  case  of  doubt,  may  be 


ity,  and  a  sale  thereunder  was  affirmed 
by  consent  of  all  the  parties,  it  wa^ 
held  that  the  irregularity  was  waived. 
Kemp  V.  Lyon,  76  Ala.  212. 

1.  Saunders  v.  Gregory,  3  Heisk. 
(Tenn.)  567.  See  generally  article 
Bills  of  Review,  vol.  3,  p.  575  et  seq. 

2.  U.  S.  V.  Williams,  67  Fed.  Rep. 

384- 

3.  York  V.  Ingham,  Circuit  Judge, 
57  Mich.  421 ;  Ex  p.  Robinson,  72  Ala. 

389- 

4.  Morris  v.  Peyton,  29  W.  Va. 
201;  Rose  T".  Brown,  17  W.  Va.  649; 
Armstrong  v.  Wilson,  19  W.  Va.  108; 
Manion  --.  Fahy,  11  W.  Va.  482; 
Estill  V.  McClintic,  11  W.  Va.  399; 
Stewart  v.  Stewart  (W.  Va.  1894),  20 
S.  E.  Rep.  862;  Darraugh  v.  Black- 
ford, "84  Va.  509;  Clews  v.  First 
Mortg.  Bondholders,  51  Ga.  131.  See 
also  Pipkin  f.  Haun,  Freem.  Ch. 
(Miss.)  254;  Monell  v.  Lawrence,  12 
Johns.  (N.  Y.)  521;  Atkinson  v. 
Manks,  i  Cow.  (N.  Y.)  709;  Bayerque 
V.  Jackson  Water  Co.,  i  McAll. 
(U.  S.)  85;  Coleman  v.  Neill,  11  Fed. 
Rep.  461;  Peay  ,v.  Tannehill,  27 
Ark.  114.  ,  Compare  Edgerton  v. 
Muse,  2  Hill  Eq.  (S.  Car.)  51 ;  Porter 
X).  Vaughan,  22  Vt.  269. 

But  the  court  may  give  such  further 
directions  as  shall  become  necessary 
for  the  purpose  of  carrying  a  consent 
decree  into  effect  according  to  its 
spirit  and  intent.  Leitch  v.  Cumps- 
ton,  4  Paige  (N.  Y.)  476. 

Clerical  Errors.^— A  decree  purport- 
ing to  be  entered  upon  a  written  stipu- 
lation, but  not  in   conformity   there- 


with, will  be  set  aside  on  motion. 
People  V.  North  San  Francisco 
Homestead,  etc.,  Assoc,  38  Cal.  564. 
Error  Not  Clerical. — Where  the  error 
complained  of  is  the  insertion  of  a 
particular  amount  in  a  consent  decree, 
as  the  result  of  a  calculation  by  one  of 
the  parties  upon  a  basis  which  other 
parties  regard  as  not  in  accord  with 
the  understanding  of  the  parties,  such 
error  is  not  a  clerical  error,  but  a 
mistake  of  parties,  and  can  be 
corrected  only  by  original  bill. 
Morris  v.  Peyton,  29  W.  Va.  201. 

5.  The  remedy  in  such  cases  is  by 
original  bill.  Manion  v.  Fahy,  11  W. 
Va.  482;  Armstrong  t<.  Wilson,  19  W. . 
Va.  108 ;  Darraugh  v.  Blackford,  84  Va. 
509;  Clews  V.  First  Mortg.  Bondhold- 
ers, 51  Ga.  131 ;  Bradish  v.  Gee,  Ambl. 
229.  See  also  Jones  v.  Williamson,  5 
Coldw.(Tenn.)  371.  Compare  Kerch- 
ner  7;.  McEachern,  93  N.  Car.  447. 

6.  "A  decree  should  never  be  made 
to  operate  against  the  manifest  and 
declared  intention  of  the  court."  Dos- 
cher  V.  Blackiston,  7  Oregon  406;  Up- 
john V.  Ewing,  2  Ohio  St.  14.  See  also 
American  Co.  v.  Bradford,  27  Cal.  360. 

The  Eule  Applied. — Where  a  decree 
of  foreclosure  and  sale  was  modified  on 
appeal  so  as  to  authorize  the  taking  of 
an  account,  and  afterwards  the  opinion 
of  the  appellate  court  was  modified  so 
as  to  authorize  the  mortgagor  to  move 
the  court  below  to  set  aside  the  sale, 
the  court  stating  that  for  this  purpose 
the  court  below  might  regard  the  orig- 
inal decree  as  reversed,  it  was  held 
that  the  original  decree  was  not  in  fact 
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ascertained  by  reference  to  the  bill  and  other  proceedings,  par- 
ticularly where  these  are  referred  to  in  the  decree  itself.* 

Limited  to  Pleadings  and  Issues. — Every  decree  must  be  considered 
in  connection  with  the  pleadings,^  and  if  its  language  is  broader 
than  is  required,  it  will  be  limited  by  construction  so  that  its 
efTect  shall  be  such,  and  such  only,  as  is  needed  for  the  purposes 
of  the  case  that  has  been  made,  and  the  issues  that  have  been 
decided.^ 


reversed,  so  far  as  ordering  the  sale 
was  concerned,  and  that  the  order  of 
the  appellate  court  did  not  vacate  the 
sale  or  require  the  court  below  to  set 
it  aside.  Racine,  etc.,  R.  Co.  v.  Farm- 
ers' Loan,  etc.,  Co.,  86  111.  187. 

A  decree  declaring  the  court's 
opinion  that  an  agreement  for  the  sale 
of  a  tract  of  land  should  be  specifically 
performed  by  both  parties,  and  direct- 
ing the  vendee  to  execute  a  mortgage 
of  the  same  land  to  secure  the  pur- 
cliase-money,  is  to  be  understood  as 
requiring  the  vendor  in  the  first  place 
to  make  a  title  to  him.  Mayo  v.  Pur- 
cell,  3  Munf.  (Va.)  243. 

Decree  Vesting-  Title  to  Land. — 
Where,  by  force  of  a  statute,  a  decree 
directing  a  conveyance  to  be  made  vests 
the  estate,  the  same  principles  of  inter- 
pretation must  be  applied  to  the  decree 
as  if  its  terms  were  duly  and  fully 
embodied  in  a  conveyance.  Price  v. 
Sisson,  13  N.  J.  Eq.  172. 

Literal  Interpretation  Succumbs  to 
Principles. — In  Lewis  v.  Thornton,  6 
Munf.  (Va.)  87,  it  was  held  that 
where  the  principles  of  a  decree  of  the 
court  of  appeals  seemed  to  be  opposed 
to  its  letter,  the  literal  interpretation 


Dcfinitcness  and  Certainty — In  Gen-. 
eral,  notes.  , 

"Wherever  a  judgment  is  open  to 
.two  or  more  interpretations,  that  inter- 
pretation should  be  given  to  it  which 
will  make  it  correct  and  proper,  and 
which  will  make  it  correspond  with 
the  pleadings  and  the  other  pro- 
ceedings in  the  case,  and  not  an  inter- 
pretation which  will  render  it  im- 
proper or  erroneous."  Clay  v.  Hilde- 
brand,  34  Kan.  694. 

Contra,  where  Decree  Is  Complete  In 
Itself. — In  Weehawken  Ferry  Co.  v. 
Sisson,  17  N.  J.  Eq.  476,  a  decree  had 
been  made  vacating  a  deed  of  trust  on 
the  ground  that  it  did  not  conform  to 
the  intentions  of  the  settler,  and 
the  decree  directed  him  to  execute  a 
new  conveyance,  and  declared  in  ex- 
plicit terms  the  new  trusts  on  which 
it  was  to  be  made.  A  statute  provided 
that  such  decrees  if  not  complied  with 
should  ha\t  the  same  operation  and 
effect  as  if  the  conveyance  were  ex- 
ecuted conformably  to  the  decree. 
It  was  argued  that  the  bill  and 
answer  were  part  of  the  record,  and 
that  it  was  legitimate,  when  the  mean- 
ing of  the  decree  was  drawn  in  question, 


was  not  to  be  relied  on  as  a  binding     to  resort  to  them  for  the  purpose  of 


precedent. 

1.  Walker  v.  Page,  21  Graft.  (Va.) 
636. 

2.  Lockhart  v.  Horn,  3  Woods  (U. 
S.)  547.  See  infra,  XVI.  Definiteness 
and    Certainty ,  notes. 

Certainty. — But  there  must  be  at 
least  general  certainty  in  a  decree, 
without  the  necessity  of  resorting  to 
the  pleadings.  Wernwag  v.  Brown,  3 
Blackf.  (Ind.)  457,  cited,  with  other 
cases  in  point,  itifra,  XVI.  i.  Defi- 
niteness and  Certainty — In  General, 
notes;  and  infra,  XVI.  3.  Certainty 
Attained  by  Reference,  notes. 

3.  Barnes  v.  Chicago,  etc.,  R.  Co., 
122  U.  S.  I ;  Graham  v.  La  Crosse  R. 
Co.,  3  Wall.  (U.  S.)  704.  See  also 
supra.  III.  2.  Conformity  to  Allega- 
tions and  Prayer;  and  infra,  XVI.  i. 


construction,  and  the  offer  was  to  show 
that  the  term  "  issue,"  contained  in 
the  decree,  had  been  used  in  the  plead- 
ings by  the  settler  in  the  limited  sense 
of  children,  a  sense  which  would  not 
be  admitted  if  the  decree  were  to  be 
construed  like  a  deed  and  without 
reference  to  the  pleadings.  The  con- 
tention that  the  decree  was  to  be 
limited  by  the  pleadings  was  disposed 
of  in  the  opinion  of  the  court  as 
follows :  *'  The  cases  referred  to  do 
not,  in  my  opinion,  sustain,  in  any  sub- 
stantial degree,the  principle  contended 
for.  For  some  purposes,  it  is  not 
doubted,  the  pleadings  in  a  suit  in 
equity  are  to  be  taken  and  examined 
in  connection  with  the  decree.  It  is 
certainly  true,  as  it  was  insisted,  that 
the  rule  of  law  requires  the  pleadings 
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Stipulations  between  the  Parties,  or  signed  by  the  party  to  be  bound, 
which  are  filed  with  the  papers  in  the  cause,  may  be  considered 
in  determining  the  true  interpretation  of  the  decree,* 

The  Opinion  of  the  Court  may  be  examined  for  an  explanation  of  the 
extent  and  operation  of  the  decree,*  but  only  in  cases  of  am- 
biguity.* 

A  Decree  of  a  Federal  Circuit  Court  will  be  construed  by  the  ordinary 
rules  of  the  common  law,  where  it  is  rendered  by  a  court  sitting 
in  a  state  in  which  the  common  law  prevails.* 

Surplusage. — The  maxim  utile  per  inutile  non  vitiatur  is  appli- 
cable to  decrees  in  equity.* 


to  be  adduced,  when  the  decree  is 
brought  into  court  as  evidence.  The 
reason  of  this  rule  is  obvious.  There 
are  few  decrees  which  do  not,  in  some 
particulars,  refer  to  the  pleadings, 
either  expressly,  or  by  necessary  im- 
plication. In  such  cases,  where  the 
decree  refers  to  the  pleadings,  or  to  an 
intrinsic  document,  as  containing  a 
statement  of  facts  necessary  to  the 
decree,  and  not  embodied  in  it,  such 
pleadings,  or  such  document,  as  far 
as  referred  to,  upon  general  principles 
become  part  of  the  decree,  for  every 
purpose  of  construction.  But  in  the 
case  before  us  the  decree,  on  the  point 
in  issue,  made  no  allusion  to  the  plead- 
ings ;  it  was  complete  and  intelligible 
in  itself;  and  the  pleadings  were  to  be 
ransacked  to  give  it  a  meaning  which 
its  language,  without  such  help,  would 
not  convey.  I  have  examined  with 
care  the  many  cases  on  the  printed 
brief  of  counsel,  and  I  do  not  find 
one  of  them  which  countenances 
such  a  proposition.  I  do  not  find  even 
a  dictum  which  warrants  the  idea  that, 
where  a  final  decree  has  been  made, 
which  is  complete  in  itself,  and  in 
which  the  language  is  intelligible,  the 
bill  or  the  answer  can  be  read  for  the 
purpose  of  limiting  the  force  of  its 
words  and  controlling  its  legal  effect. 
I  think  the  sound  doctrine  is,  that  a 
decree  in  equity  rests  on  the  same 
ground,  in  this  respect,  with  a  deed  or 
a  judgment  at  law.  *  *  *  Thus  far 
this  point  has  been  considered  irre- 
spective of  the  effect  of  the  statute. 
*  *  *  The  chancellor  held  that  the 
terms  of  the  decree,  by  force  of  the 
act,  must  be  construed  precisely  as  the 
conveyance  itself  would  have  been,  if 
executed  within  the  time  appointed  for 
its  execution.  This  seems  clearly  to 
be  the  correct  rendering  of  the  statute. 


The  language  of  the  act  is  that  the 
decree  shall  have  the  same  '  operation 
and  effect'  as  if  the  conveyance  had 
been  executed  '  conformable  '  to  such 
decree. 

"A  conveyance  executed  conforma- 
bly to  a  decree,  must,  as  I  think,  be  so 
executed  as  to  give  it  the  same  legal 
effect  as  the  decree ;  the  two  need  not 
be  in  the  same  words,  but  their  efficacy 
in  law  must  be  identical.  Nor  do  I 
think  that  a  decree  can  have  the  same 
'  operation  and  effect '  as  a  deed  un- 
less the  same  rules  of  construction  are 
to  be  applied  to  each." 

1.  Thayer  v.  McGee,  20  Mich.  195. 

2.  Third  Reformed  Dutch  Church  v. 
Fox,  12  Phila.  (Pa.)  296,  where  the 
court  distinguished  a  decree  in  equity 
from  a  judgment  at  law,  in  that  the 
latter  "  speaks  for  itself  and  will  not 
be  narrowed  or  enlarged  by  the  rea- 
sons given  for  the  decision." 

3.  "  There  is  no  doubt  but  that,  if 
a  decree  is  free  from  ambiguity,  it 
speaks  for  itself  and  cannot  be  quali- 
fied by  the  opinion  by  which  it  may 
have  been  preceded."  New  Orleans, 
etc.,  R.  Co.  V.  New  Orleans,  14  Fed. 
Rep.  376,  citing  Plicque  xk  Perret, 
19  La.  318;  Keane  v.  Fisher,  10  La. 
Ann.  261 ;  Trescott  v.  Lewis,  12  La. 
Ann.  197 ;  M'cDonogh's  Succession,  24 
La.  Ann.  34;  Washington,  etc.,  Steam- 
Packet  Co.  V.  Sickles,  24  How.  (U. 
S.)  333;  Smith  -'.  Kernochen,  7  How. 
(U.  S.)  199.  See  also  Herrick  v. 
Cutcheon,  55  Fed.  Rep.  6. 

4.  Higueras  v.  U.  S.,  5  Wall.  (U. 
S.)  827,  holding  that  in  the  descrip- 
tion of  boundaries  of  real  estate  in  a 
decree,  courses  and  distances  must 
yield  to  monuments. 

6.  Thus,  in  Laverty  7'.  Moore,  33  N. 
Y.  658,  a  manifest  misdescription  of 
the  premises  in  a  decree  for  the  con- 


1062 


Volume  V. 


Deflniteness  and  Certainty. 


DECREES. 


In  General, 


XVI.  Definiteness  and  Certainty— 1.  In  General.— A  decree 
should  ascertain  and  fix  with  definiteness  and  certainty  the  rights 
and  Habilities  of  the  respective  parties  to  the  proceedings  upon 
which  it  is  founded,  so  as  to  furnish  a  guide  and  protection  to 
the  ministerial  officers  of  the  court  who  may  be  charged  with  its 
execution.* 


veyance  of  real  estates  was  rejected  as 
surplusage.  See  also  Campbell  v. 
Ayres,  6  Iowa  339. 

1.  Mobile,  etc.,  R.  Co.  v.  Talman,  15 
Ala.  472 ;  Hays  v.  May,  i  J.  J.  Marsh. 
(Ky.)  497;  Bradfield  v.  Dewell,  48 
Mich.  9,  holding  that  precision  is 
especially  imperative,  when  as  a  part 
of  the  relief  given  a  mandatory  injunc- 
tion is  awarded  for  the  demolition  of 
structures  which  have  long  ex- 
isted. 
•Certainty  In  Money  Decree. — In  a 
final  decree  for  the  payment  of  money 
the  amount  to  be  paid  should  be  ascer- 
tained and  determined  by  the  court, 
and  not  left  to  be  fixed  by  the  calcula- 
tions of  any  ministerial  officer.  Wern- 
wag  V.  Brown,  3  Blackf.  (Ind.)457; 
Anderson  v.  Reed,  11  Iowa  177;  Ban- 
ton  V.  Campbell,  2  Dana  (Ky.)  421 ; 
Clark  V.  Bell,  4 Dana  (Ky.)  16;  South- 
erland  v.  Crawford,  2  J.  J.  Marsh. 
(Ky.)  370;  Taylor  v.  Morton,  5  J.  J. 
Marsh.  (Ky.)  65;  Landerman  v.  Mc- 
Kinson,  5  J.  J.  Marsh.  (Ky.)  234; 
Honore  v.  Colmesnil,  i  J.  J.  Marsh. 
(Ky.)  506;  Stagner  v.  Fox,  i  J.  J. 
Marsh.  (Ky.)  556;  Clarkson  7'.  White, 
4  J.  J.  Marsh.  (Ky.)  529.  Comfare 
the  foregoing  Kentucky  cases  with 
Mason  v.  Chambers,  4  J.  J.  Marsh. 
(Ky.)  401.  See  also,  in  support  of  the 
general  rule,  Hards  v.  Burton,  79  111. 
504;  Codwise  v.  Taylor,  4  Sneed 
(Tenn.)  346;  Mobile,  etc.,  R.  Co.  v. 
Talman,  15  Ala.  472  ;  Ballard  v.  Davis, 
I  J.  J.  Marsh.  (Ky.)  376. 

A  decree  for  distribution  should  as- 
certain the  amount  of  each  share  in 
the  estate,  and  not  leave  long  calcula- 
tions and  sets-off  to  be  made  by  the 
clerk  to  find  each  one's  share,  espe- 
cially where  the  clerk  is  required  to 
travel  out  of  the  record  to  examine 
papers  on  file  to  make  such  estimates. 
An  auditor  should  be  appointed  to 
make  and  report  such  estimates  for 
the  adoption  or  revision  of  the  court. 
Roberts  7-.  Dale,  7  B.  Mon.  (Ky.)  199. 
To  the  same  effect,  see  Arnold  v.  Ar- 
nold, II  B.  Mon.  (Ky.)  94. 

A  decree  that  administrators  pay  to 


heirs  a  gross  sum  "in  such  propor- 
tions as  they  are  entitled  to  the  same 
under  the  will,"  thus  leaving  judicial 
questions  to  the  administrators,  was 
held  to  be  erroneous.  White  v.  White, 
3  Dana  (Ky.)374. 

Atnounf  to  be  Fixed  by  Master. — A 
final  decree  for  money  should  not 
leave  the,  amount  to  be  ascertained 
absolutely  by  a  master,  Mobile,  etc., 
R.  Co.  V.  Talman,  15  Ala.  472;  the 
reason  assigned  being  that  the  defend- 
ant would  have  no  opportunity  of  ex- 
cepting to  the  master's  report.  Cod- 
wise  V.  Taylor,  4  Sneed  (Tenn.)  351, 
where  the  court  said  :  "To  sanc- 
tion such  a  practice  would  be  to  admit 
the  delegation  of  judicial  authority  by 
the  court,  *  *  *  which,  in  a  matter 
of  this  nature,  is  not  allowable,  ex- 
cept upon  an  order  of  reference  for 
the  information  of  the  chancellor; 
but  the  action  of  the  master  in  such 
case  must  undergo  the  supervision  of 
the  chancellor,  and  receive  his  sanc- 
tion, and  rest  upon  his  judicial  re- 
sponsibility." 

Decree  de  Bonis  Testatoris.  —  In 
South  V.  Carr,  7  T.  B.  Mon.  (Ky.) 
419,  which  was  a  suit  against  personal 
representatives  and  heirs,  the  court 
said  that  "  if  there  be  a  default,  it  may 
be  taken  as  a  confession  of  assets,  and 
the  decree  ought  to  be  rendered  in 
such  language  as  explicitly  to  oper- 
ate on  the  assets  which  were  of  the 
decedent  at  his  death  and  which  had 
come  to  the  hands  of  the  representa- 
tive to  be  administered.'-' 

Decree  Establisliing  Water  Rlgbt. — In 
Bradfield  v.  Dewell,  48  Mich.  9,  it  was 
held  that  a  decree  which  required  the 
defendants  to  suffer  water  to  flow  to 
plaintiff  sufficient  to  accomplish  a  cer- 
tain result,  when  his  right  to  it  was 
dependent  on  contingencies  not  speci- 
fied and  which,  required  important  ac- 
tion by  himself,  was  wanting  in  the 
precision  requisite  for  a  judicial  de- 
termination of  rights. 

Decree  Uncertain  in  Fart. — A  decree 
for  a  specified  amount  at  least  "  and 
upwards"  is  good  for  the  sum  stated, 
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A  decree  may  be  void  for  uncertainty  because  of  an  irrecon- 
cilable  conflict  in  its  provisions.^  But  it  ought  not  to  be  reversed 
for  uncertainty  in  matters  merely  interlocutory  which  may  be 
perfected  by  application  to  the  court,*  nor  where  its  meaning  can 
be  ascertained  from  the  recitals  in  the  whole  record.^ 


but  not  for  more.  Carter  v.  Lewis, 
29  III.  500. 

Decree  for  a  Sale. — When  a  decree 
subjects  certain  property  to  the  satis- 
faction of  a  judgment,  and  orders  a  sale 
for  that  purpose,  it  must  ascertain  the 
precise  amount  for  which  the  premises 
are  liable,  or  it  will  be  erroneous. 
Gauler  v.  Wohlers,   12  111.   App.  594. 

A  Decree  Enforcing  a  Vendor's  Lien 
should  so  fully  describe  the  land  as  to 
enable  the  officer  to  execute  the  decree 
intelligently.  Murray  r-.  Land,  27  Tex. 
89,  where  the  description  was  held  to 
be  too  uncertain. 

Decree  Ordering  Construction  of 
Bridge. — Where  the  court  decided  to  re- 
quire the  defendant,  a  railroad  com- 
pany, to  provide  a  bridge  across  a  creek 
so  as  to  afford  the  plaintiff  communica- 
tion between  parts  of  his  farm,  a  decree 
was  ordered  directing  the  plaintiff  to 
construct  and  maintain  a  bridge  proper 
and  safe  for  the  purpose  intended  to  be 
answered,  and  the  court  declared  that 
greater  particularity  was  not  neces- 
sary. Carpenter  z?.  Easton,  etc.,  R.Co., 
28  isr.  ].  Eq.  390. 

Misdescription  as  Surplusage. — Where 
a  decree  ordering  the  cancellation  of 
a  deed  names  more  points  of  descrip- 
tion than  are  contained  in  the  com- 
plaint in  the  cause,  slight  misdescrip- 
tions will  be  disregarded  if  the  deed  is 
sufficiently  identified  by  other  and  cor- 
rect descriptions.  Campbell  v.  Ayres, 
6  Iowa  339.  See  also  Laverty  r-. Moore, 
33  N.  Y.  658. 

1.  Thus,  in  a  suit  to  enforce  specific 
performance  of  a  contract  in  regard  to 
the  division  of  a  tract  of  land  between 
two  joint  owners,  a  decree  which  gave 
a  certain  specified  portion  first  to  one 
party  and  then  awarded  the  same  por- 
tion to  the  other  party,  and  made  no 
disposition  of  the  residue  of  the  tract, 
was  declared  void  for  uncertainty. 
Welch  -'.  Louis,  31  111.  446. 

2.  Birchett  v.  Boiling,  5  Munf. 
(Va.)  442. 

3.  Hofferbert  v.   Klinkhardt,  58  111. 

451- 

Decree  Elucidated  by  Pleadings  and 
Proceedings. — Wherever  the  entry  of  a 


decree  is  so  obscure  as  not  to  clearly 
express  the  exact  determination  of 
the  court,  reference  may  be  had  to  the 
pleadings  and  the  other  proceedings; 
and  if,  with  the  light  thus  thrown 
upon  such  entry,  its  obscurity  is  dis- 
pelled and  its  intended  signification 
made  apparent,  the  decree  will  be  up- 
held and  carried  into  effect  in  the 
same  manner  as  if  its  meaning  and 
intent  were  made  clear  and  manifest 
by  its  own  terms.  Clay  t\  Hilde- 
brand,  34  Kan.  701 ;  Redhead  v.  Ba- 
ker, 86  Iowa  251,  citing  Fowler  v. 
Doyle,  16  Iowa  535,  and  distinguish- 
ing Giddings  v.  Giddings,  70  Iowa 
486.  See  also  McLemore  t'.  Nuckolls, 
37  Ala.  662;  Dousman  v.  Hooe,  3  Wis. 
466;  Hofferbert  v.  Klinkhardt,  58  111. 
450.  Compare  Wernwag  v.  Brown,  3 
Blackf.  (Ind.)  457. 

So,  in  Haggins  v.  Peck,  10  B.  Mon. 
(Ky.)  215,  it  was  held  that  where  the 
court  directs  the  interest  of  the  de- 
fendant in  a  particular  tract  of  land  to 
be  sold  to  satisfy  the  purchase-money, 
without  stating  in  the  decree  the  ex- 
tent of  that  interest,  the  decree,  though 
informal,  will  not  be  erroneous  when 
there  has  been  no  disagreement  in  the 
statement  of  the  parties  in  the  plead- 
ings as  to  the  extent  of  that  interest. 

The  Rule  Qualified.  —  Where  the 
decree  is  complete  and  certain  in  it- 
self, its  meaning  cannot  be  changed 
by  resorting  to  the  pleadings  in  the 
case.  Weehawken  Ferry  Co.  t-.  Sis- 
son,  17  N.  J.  Eq.  475,  cited,  stifra, 
together  with  a  quotation  from  the 
opinion  of  the  court,  in  XV.  Con- 
struction of  Decrees,  notes. 

Interest  Susceptible  of  Computation. 
— A  decree  for  the  payment  of  money 
with  interest  thereon,  which  specifies 
the  rate  of  interest  and  fixes  the  amount 
of  the  principal  and  the  date  from 
which  interest  is  to  be  computed,  is  suf- 
ficiently certain.  Phillips  v.  Edsall,  127 
111.  538,  where  the  court  said,  however, 
that  it  would  have  been  the  proper 
and  better  practice  to  make  the  com- 
putation, and  state  in  words  and  figures 
the  amount  of  principal  and  interest. 
Morrison  v.  Smith,  130  111.  304,  where 


1064 


Volume  V. 


Definiteness  and  Certainty. 


DECREES. 


In  Eespect  of  Parties. 


2 

the  ^ 
rendered  * 


In  Respect  of  Parties. — A  decree  should  indicate  with  certainty 

person  or  persons  in  whose  favor  and  against  whom   it  is 

But  where  the  parties  are  shown  in  the  title  of  the 


the  Illinois  cases  cited  in  support  of 
a  contrary  contention  were  disposed 
of  as  follows :  "  Most  if  not  all  the 
castes  in  this  state  where  decrees  have 
been  held  erroneous,  because  of  the 
failure  of  the  court  to  compute  the  in- 
terest and  order  the  pa3'ment  of  the 
sum  thus  ascertained,  have  involved 
elements  which  do  not  exist  here. 
Thvis,  in  Aldrich  v.  Sharp,  4  111.  261,  a 
bill  was  filed  to  foreclose  a  mortgage 
given  to  secure  $450  and  interest  there- 
on at  the  rate  of  twelve  per  cent  interest 
per  annum.  The  decree,  which  was  by 
default,  required  the  defendant  to  pay 
said  principal  sum,  with  twelve  per 
cent  interest,  from  the  date  of  the  mort- 
gage to  the  date  of  payment,  deducting 
therefrom  the  sum  of  $52.84.  The  de- 
cree failed  to  determine  whether,  the 
credit  of  $52.84  was  to  be  made  upon 
the  principal  or  the  interest,  or  as  to 
the  date  at  which  it  was  to  be  applied. 
On  account  of  the  uncertainty  as  to 
the  time  and  mode  in  which  the  credit 
was  to  be  applied,  and  the  consequent 
uncertainty  as  to  the  result  of  a  com- 
putation of  the  amount  due,  and  also 
of  the  fact  that  the  complainant  was 
permitted  by  the  decree  to  recover 
twelve  per  cent  interest  as  well  after 
as  before  its  entry,  the  decree  was  held 
to  be  erroneous  and  was  reversed.  In 
Boston  XK  Nichols,  47  111.  353,  the  error 
consisted  in  leaving  it  to  the  master, 
at  a  period  subsequent  to  the  decree, 
and  upon  a  further  investigation,  to 
adjudge  and  determine  the  amount  of 
a  note  which  had  not  matured  at  the 
date  of  the  decree,  no  investigation  of 
that  question  being  made  by  the  court 
itself.  Wilhite  v.  Pearce,  47  111.  413, 
involves  substantial!}'  the  same  ei;ror, 
the  court  having  there  referred  it  to 
the  master  to  ascertain  the  amount  of 
a  certain  lien,  without  attempting 
itself  to  adjudicate  upon  that  question. 
In  Smith  Xk  Trimble,  27  111.  152,  the 
decree  was  reversed  on  other  grounds, 
but  it  was  also  held  that  the  court 
should  have  ascertained  the  precise 
amount  required  to  be  paid,  and  not 
left  it  to  computation.  In  that  case 
no  computation  was  made,  and  it  is 
difficult  to  gather  from  the  reporter's 
statement,  whether  the  decree  fur- 
nished the  proper  data  from  which  a 


computation  could  be  made.  No  one 
of  the  cases  above  cited  is  like  the 
present,  and  we  are  unable  to  see 
how,  upon  principle,  the  failure  to 
compute  the  interest,  where,  as  in  this 
case,  the  computation  is  simple  and 
wholly  free  from  complications,  and 
all  the  elements  which  enter  into  k 
are  fixed,  can  work  any  prejudice  to 
the  rights  of  any  of  the  parties." 
Aldrich  v.  Sharp,  4  111.  261,  cited 
in  the  foregoing  quotation,  was 
folloTved  in  Barstow  xk  McLachlan,  5 
111.  App,  96. 

Where  Rate  of  Interest  Not  Stated. 
— A  decree  was  held  fatally  uncertain 
where  it  directed  the  payment  of  a  sum 
with  interest,  but  failed  to  specify  the 
rate  of  interest,  which  could  not  be  as- 
certained from  the  record,  the  con- 
tracts upon  which  the  decree  was  based 
having  been  made  in  other  states.  Mo- 
bile, etc.,R.  Co.  X'.  Talman,  15  Ala.  472. 

Uncertainty  in  Foreclosure  Decree.  — 
A  decree  foreclosing  a  mortgage,  which 
simply  orders  the  payment  of  the  sum 
due  on  the  debt  secured,  without  stat- 
ing the  amount,  is  erroneous.  Tomp- 
kins T'.  Wittberger,  56  111.  385. 

Ambiguity  Explained  by  Opinion.  — 
See  supra,  XV.  Cottstruction  of 
Decrees. 

1.  Fatal  Uncertainty. — In  the  follow- 
ing cases  the  decree  was  held  void  for 
uncertainty : 

Turner  v.  Dupree,  19  Ala.  198,  where 
the  amount  recovered  was  decreed  to 
be  paid  to  the  personal  representative 
or  legal  heirs  of  a  named  deceased  per- 
son who  should  be  entitled  thereto. 

Snider  v.  Brown,  3  W.  Va.  143,  where 
there  were  several  defendants,  one  of 
whom  was  an  administrator,  and  it  did 
not  clearly  appear  whether  the  decree 
was  rendered  against  the  administra- 
tor, or  his  codefendants,  or  against  all 
of  them  jointly. 

DeWolf  t'.  Long,  7  111.  679,  a  decree 
that  money  be  paid  to  "  the  owners  of 
the  judgpient,  "  without  determining 
who  those  owners  were. 

Mobile,  etc.,  R.  Co.  v.  Talman,  15 
Ala.  472,  where  the  decree  did  not 
point  outwithsufficientprecision  the  de- 
fendants upon  whom  it  was  to  operate. 

Joseph  V.  Joseph,  5  Ala.  280,  where 
the  decree  was  in  favor  of  "  the  lega- 
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cause,  stated  in  the  manner  usual  in  all  records,  it  is  not  deemed 
necessary  to  repeat  them  in  the  body  of  the  decree.^ 


teesof"  a  person  named,  the  record  not     partition  of  lands  in  which  the  wife 
showing  who  the  legatees  were.  claimed  an  interest  as  an  heir,  making 

Kyle  V.  Mays,  22  Ala.  673,  where  the  ^the  other  heirs  defendants.    The  court 


decree  was  in  favor  of  "  the  legal  rep- 
resentatives "  of  a  distributee. 

Church  V.  Chambers,  3  Dana  (Ky.) 
274,  where  it  was  held  erroneous  to  de- 
cree against  "the  owners"  of  a  boat, 
without  any  other  designation  for  per- 
sonal identification,  especially  when 
the  decree,  if  effectual,  would  include 
one  who  was  not  made  a  party  by  the 
service  of  process  upon  him.  See  also 
Steamer  MoUie  Hamilton  v.  Paschal,  9 
Heisk.  (Tenn.)  203. 

Perions  Sufficiently  Designated — 
Where  Name  Unknoiv7i. — A  bill  of  re- 
vivor described  the  infant  defendant, 
a  posthumous  child,  as  the  deceased 
defendant's  "only  son,  whose  name  is 
unknown,"  and  it  was  held  that  a  de- 
cree against  him  could  not  be  collat- 
erally impeached  for  uncertainty. 
Preston  v.  Dunn,  25  Ala.  507,  distin- 
guishing Joseph  V.  Joseph,  5  Ala.  280; 
Turner  T'.  Dupree,  19  Ala.  198;  Kyle 
V.  Mays,  22  Ala.  673,  on  the  ground 
that  in  those  cases  the  ascertainment 
of  the  parties  involved  a  legal  conclu- 
sion, while  in  the  case  in  hand  there 
was  a  question  of  fact  merely  which 
could  be  ascertained  and  made  certain. 

Party  Entitled  Determined  by 
Master. — On  a  bill  to  enforce  a  me- 
chanic's lien,  the  decree  declared  a 
lien  in  favor  of  the  petitioners  for  a 
certain  amount.  After  directing  a 
sale  by  the  master,  the  decree  required 
him  to  pay  the  proceeds,  deducting 
costs  and  expenses,  to  "the  petition- 
ers herein  or  to  such  person  as  shall, 
as  their  assignee  or  representative,  be 
entitled  thereto.  "  The  court  said  : 
"This  clause  leaves  it  to  the  master  to 
pay  over  the  money  to  such  person, 
other  than  the  petitioners,  as  he  may 
determine  shall  be  entitled  to  it.  This 
is  assigned  for  error,  and  DeWolf  v. 
Long,  7  111.  681,  is  cited  in  support  of 
that  assignment.  We  do  not  think 
that  case  is  in  point,  and  cannot  per- 
ceive how  such  a  provision  could  prej- 
udice the  defendants  in  the  decree." 
Barstow  v.  McLachlan,  5  111.  App.  96. 

Purchaser  at  Judicial  Sale,  when  Pro- 
tected.— In  Lang  v.  Clemens,  107  111. 
133,  a  husband  and  wife  brought  a 
suit  for  assignment  of-  dower  and  for 


decreed  an  assignment  of  dower  and 
partition  of  the  lands,  but  the  name 
of  the  wife  was  wholly  omitted  in  the 
decree,  and,  instead  thereof,  an  inter- 
est was  directed  to  be  assigned  anc  set 
apart  to  her  husband  as  one  ot  the 
heirs.  This  was  folloAved  by  a  recort 
of  commissioners,  approved  by  the 
court,  setting  apart  certain  lands  to 
the  husband.  No  appeal  was  ever 
taken  from  those  orders  or  decrees, 
and  the  lan^d  so  set  apart  was  afterward 
sold  on  a  judgment  and  execution 
against  the  husband.  On  a  bill  by  the 
husband  to  remove  a  cloud  from  his 
title,  it  was  held  that  the  decree  could 
not  be  impeached  so  as  to  invalidate 
the  purchaser's  title. 

Clerical  Error. — A  decree  regular  in 
all  other  respects  will  not  be  reversed 
merely  because  the  clerk,  by  mistake, 
used  the  word  "  defendant"  instead  of 
"defendants,"  where  the  context 
shows  it  to  be  a  mere  clerical  error. 
HofJerbert  v.  Klinkhardt,  58  111.  450. 
See  also  Thomas  T'.  Sterns,  33  Ala.  137. 

Defective  Decree  Rectified  on  Appeal. 
— In  Low  V.  Graff,  80  111.  360,  the  de- 
cree directed  a  conveyance  "to  the 
present  legal  heirs"  of  William  B. 
West,  ''who  shall  be  individually  named 
in  said  conveyance  "  without  designat- 
ing the  heirs.  On  appeal,  the  court 
said:  "The  portion  of  the  decree 
directing  the  deed  to  be  executed  to 
the  heirs  at  law  of  William  B.  West, 
by  their  individual  names,  is  hardlyv 
warranted  by  anything  in  the  record, 
and  imposes  an  unnecessary  burden 
and  responsibility,  in  ascertaining  and 
determining  who  are  such  heirs,  upon 
those  required  to  make  the  deed.  But 
we  see  no  necessity  to  reverse  and  re- 
mand the  cause  on  this  account.  A 
deed  to  'the  heirs  at  law  of  William  B." 
West,  late  of,  etc.,  deceased,  •  will  com- 
pletely vest  the  legal  title  in  the  prop- 
er parties,  leaving  the  burden  upon 
those  claiming  thereunder  to  establish 
their  identity  when  it  may  be  ques- 
tioned. The  decree  will,  therefore,  be 
modified  by  striking  out  the  words, 
'  who  shall  be  individually  named  in 
said  conveyance,  and  affirmed." 

1.  Campbell  v.  Ayres,  6  Iowa  339. 
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3.  Certainty  Attainable  by  Eeference — Id  Certum  Est,  etc. — The  maxim 
id  cert um  est  quod  certum  reddi  potest  will  sustain  a  decree  in 
equity  which  refers  to  certain  and  accessible  data  for  determin- 
ing what  is  otherwise  uncertain  on  the  face  of  the  decree.* 


Decree      against      "Defendants."  — 

Where  the  term  "defendants  "  is  used 
in  a  final  decree  debarring  them  from 
claiming  title  to  certain  lands,  it  will 
be  held  to  comprise  all  those  who  are 
made  parties  to  the  suit  by  the  plead- 
ings and  service  of  process.  Dousman 
71.  Hooe,  3  Wis.  466.  And  in  Robert- 
son V.  Winchester,  85  Tenn.  171,  it 
was  held  that  a  decree  against  or  re- 
ferring to  "defendants"  in  general 
terms  embraces  all  defendants,  whether 
named  therein  or  not.  ' 

1.  "  Where  the  decree  refers  to  the 
pleadings,  or  to  an  intrinsic  document, 
as  containing  a  statement  of  facts  nec- 
essary to  the  decree,  and  not  embodied 
in  it,  such  pleadings,  or  such  docu- 
ment as  far  as  referred  to,  upon  gen- 
eral principles,  become  part  of  the 
decree,  for  every  purpose  of  construc- 
tion." Weehawken  Ferry  Co.  v. 
Sisson,  17  N.  J.  Eq.  481.  See  also 
Barringer  v.  Boyd,  27  Miss.  473; 
Recihead  v.  Baker,  86  Iowa  251. 

Description  of  Keal  Estate. — A  decree 
affecting  the  title  to  land  sufficiently 
describes  the  same  by  referring  to  a 
recorded  deed  which  contains  a  good 
description.  Willson  v.  Brown,  82 
Ind.  471,  approved  in  Thain  v.  Rudi- 
sill,  126  Ind.  278. 

Or  by  referring  to  a  description  of 
the  land  in  the  bill.  Mc'Gee  -'.  Smith, 
16  N.  J.  Eq.  462 ;  Jones  v.  Belt,  2  Gill 
(Md.)  106;  Foster  v.  Bowman,  55 
Iowa  237 ;  Barger  v.  Buckland,  28 
Gratt.  (Va.)  850.  Contra,  Lawless  zk 
Barger,  9  Bush  (Ky.)  665,  where  the 
decree  directed  the  sale  of  "  the  tract 
of  land  described  in  the  petition,"  with- 
out any  further  description,  and  the 
sale  was  set  aside. 

Or  by  describing  it  as  lying  between 
two  other  tracts  theretofore  conveyed 
by  certain  recorded  deeds.  Thain  v. 
Rudisill,  126  Ind.  272  \distinguishing 
Lewis  V,  Owen,  64  Ind.  446],  an  action 
to  correct  an  erroneous  description  of 
real  estate,  where  the  court  said:  "In 
Rucker  v.  Steelman,  73  Ind.  396,  it  is 
said  that  '  it  is  not  the  office  of  a 
description  to  identify  the  land,  but  to 
furnish  the  means  of  identification.' 
This  is  true  as  well  in  a  decree  as  in  a 


deed  between  individuals.  It  often 
occurs  that  the  officer,  in  executing  the 
writ,  must  look  beyond  the  writ  itself  in 
order  to  identify  the  premises  and  e.x- 
ecute  it;  but  if  the  writ  furnishes  the 
means  of  identification,  that  is,  such  a 
description  as  will  enable  the  officer, 
by  reference  to  the  monuments  dr  the 
records  designated  in  such  description, 
to  identify  the  land,  it  is  sufficient; 
but  we  do  not  think  it  necessary  to 
hold  such  a  strong  rule  in  this  case. 
This  decree  was  not  to  be  executed  by 
an  officer,  it  was  for  the  purpose  of 
transferring  the  title  to  the  land  by  a 
description  in  a  deed,  and,  to  make 
that  description  certain,  all  that 
was  necessary  was  to  look  to  the 
record  of  the  deeds  of  the  other  par- 
ties." 

Tbe  Rule  to  be  Applied  Cautiously. — 
In  Honore  v.  Colmesnil,  i  J.  J.  Marsh. 
(Ky.)  506,  the  court  said  that  "  the 
maxim  of  id  certum  eat  quod  certum 
reddi  potest  should  very  rarely,  if  ever, 
be  applied  to  judgments  and  decrees," 
and  that  "a  judgment  or  decree,  upon 
its  own  face,  should  show  what  the 
court  has  decided."  In  that  case  the  de- 
cree was  held  invalid  because  it  endeav- 
ored, by  reference  to  a  report  which 
underwent  considerable  modifications, 
to  ascertain  the  extent  and  amount  of 
money  which  the  defendant  should  pay 
to  the  plaintiff.  The  paper  referred 
to  was  not  spread  on  the  record,  and 
the  court  alluded  to  "  the  numerous 
evils  which  might  grow  out  of  toler- 
ating the  practice  of  deciding  causes 
by  reference  to  the  evidence  filed, 
instead  of  giving  an  authoritative 
decree  defining  clearly  what  was 
required  of  the  parties." 

In  Stagner  v.  Fox,  i  J.  J.  Marsh. 
(Ky.)  556,  the  policy  of  requiring  a 
decree  to  contain  certainty  on  its  face 
was  thus  stated :  "  Without  it,  the 
loss  of  a  paper  referred  to,  and  the 
occurring  casualties  in  the  progress 
of  time,  might  in  a  few  years  leave 
on  our  records  many  judgments  and 
decrees  which  could  not  operate, 
because  the  paper  referred  to  was  lost 
or  mislaid."  See  also  Wernwag  v. 
Brown,  3  Blackf.  (Ind.)  458. 
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XVII.  Enforcement— 1.  By  Writ  of  Execution,  and  Attachment. — 

Formerly  a  decree  in  chancery,  unless  it  was  for  the  land  itself,  could 
be  enforced  only  by  what  is  termed  process  of  contempt  against 
the  party  disobeying  it,  under  which  the  party,  if  arrested,  might 
be  kept  in  prison  till  he  obeyed.^  This  process,  though  still 
authorized,  is  seldom  resorted  to.* 

Writ  of  Execution. — The  first  step  was  to  serve  the  defendant  with 
a  writ  of  execution,  so  called,  which,  after  reciting  the  decree  of 
the  court,  or  the  substance  thereof,  or  some  part  thereof,  requires 
obedience  to  so  much  of  the  ordering  part  as  is  recited  in  the 
writ,  and  concerns  the  party  to  perform.* 

Writ  of  Attachment. — Upon  the  filing  of  an  affidavit  of  due  service 
of  the  writ  of  execution  and  of  default,  a  writ  of  attachment  will 
be  issued  without  order.*  The  writ  is  directed  to  the  proper 
officer,  commanding  him  to  take  the  defendant  and  to  bring  him 
before  the  court  to  answer  touching  his  contempt,  and  such  other 
matters  as  shall  be  alleged  against  him.^  The  writ  is  indorsed 
with  an  explanation  of  the  purpose  for  which  it  is  issued,  and  is 
not  bailable  process.** 

2.  By  Execution  as  at  Law. — The  court  of  chancery  is  usually 
authorized  by  statute  to  issue  execution  on  final  decrees  for 
money  in  the  same  form  and  manner  as  courts  of  law,'''  but  such 


1.  Daniell  Ch.  Pr.  (ist  ed.)  690. 

2.  Gibson  Suits  in  Chancery,  §  619. 
See  infra,  XVII.  2.  By  Execution  as 
at  Law,  and  supra,  VI.  Decrees  Vest- 
ing or  Divesting    Title  to  Property. 

3.  Daniell  Ch.  Pr.  (ist  ed.)  702. 
Service  of  Writ. — As  to  the   mode  of 

serving  the  writ,  see  Edwards  r\  Poole, 
cited  in  12  Ves.  Jr.  205 ;  Henley  v. 
Brooke,  cited  in  12  Ves.  Jr.  204;  Rider 
V.  Kidder,  12  Ves.  Jr.  202;  De  Manne- 
ville  V.  De  Manneville,  12  Ves.  Jr.  203  ; 
Farrow  v.  White,  i  J.  &  W.  623;  Tys- 
sen  V.  Ward,  Dick.  166;  Ratcliflf  t'. 
Roper,  I  P.  Wins.  420;  Francklyn  -'. 
Colhoun,  12  Ves.  Jr.  2;  Shillabar  v. 
Langdon,  12  Ves.  Jr.  3,  note  {a). 

In  tlie  Federal  Courts,  service  of  a  writ 
of  execution  is  not  necessary  before 
taking  out  a  writ  of  attachment  for  non- 
performance of  any  specific  act  other 
than  an  order  solely  for  the  payment 
of  money ;  but  upon  plaintiff's  affidavit 
of  nonperformance,  the  clerk  "shall 
issue  a  writ  of  attachment  against  the 
delinquent  party,  from  which,  if  at- 
tached thereon,  he  shall  not  be  dis- 
charged, unless  upon  a  full  compliance 
with  the  decree,  and  the  payment  of 
all  costs,  or  upon  a  special  order  of 
the  court  or  of  a  judge  thereof,  upon 
motion  and  affidavit,  enlarging  the  time 
for  the  performance  thereof."    Equity 


Rule  8.  See  In  re  Cary,  10  Fed.  Rep. 
622;  Worcester  v.  Truman,  i  McLean 
(U.  S.)  483;  Fischer  v.  Hayes,  6  Fed. 
Rep.  63. 

4.  Daniell  Ch.  Pr.  (ist  ed.)  709. 

5.  Daniell  Ch.  Pr.  (ist  ed.)  573. 

6.  Daniell  Ch.  Pr.  (ist  ed.)  709. 
Execution  of  the  Writ. — See  article 

Service  of  Process. 

Attachments  with  Proclamations,  etc. 
— Upon  the  return  of  non  est  iwcentus 
to  an  attachment,  the  next  process  v/as 
an  attachment  with  proclamations ; 
and  upon  a  return  of  non  est  inventtis 
to  the  latter,  a  commission  of  rebellion 
issued ;  and  upon  a  return  of  non  est 
inventtis  to  that,  tlie  sergeant-at-arms 
was  sent  with  a  warrant  to  arrest  the 
party ;  and  upon  his  return  of  non  est 
ijiventus,  a  writ  of  sequestration  was 
issued.  Daniell  Ch.  Pr.  (ist  ed.) 
710,  711. 

Since  the  seventh  year  of  George  I., 
"the  practice  has  been  either  to  issue 
successively  the  several  processes  of  the 
court,  or,  upon  service  of  the  decree, 
to  obtain  an  order  that  the  defendant 
should  be  committed  for  disobedience; 
and  upon  that  order  move  for  a  ser- 
geant-at-arms, and  a  sequestration 
upon  his  return  of  non  est  itivenius.'^ 
Barton  Suit  in  Equity  151,  note. 

7.  See   Gibson   Suits   in   Chancery, 
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provisions  do  not  alone  preclude  the  employment,  when  neces- 
sary, of  the  chancery  process  of  attachment  and  sequestration.* 

3.  By  Action  of  Court,  or  by  Operation  of  Statute.— See  supra, 
VI.,  this  article,  Decrees  Vesting  or  Divesting  Title  to  Property. 

4.  By  Writ  of  Sequestration. — See  article  Sequestration. 

5.  By  Writ  of  Assistance.— See  article  Assistance,  Writ  of, 
vol.  2,  p.  975. 

6.  By  Distringas  against  Corporation. — See  article  Distringas. 

7.  By  Bill  in  Equity. — See  article  Bills  TO  Enforce  Decrees, 
vol.  3,  p.  6oi. 

8.  By  Action  at  Law. — In  England  it  seems  not  to  have  been 
settled  whether  an  action  at  law  could  be  maintained  on  a 
decree  of  the  high  court  of  chancery.*  But  a  decree  of  a  foreign 
co^rt  of  chancery  for  the  payment  of  money  was  enforceable  by 
an  action  of  debt*  or  assumpsit.* 

In  the  United  States,  according  to  the  weight  of  authority,^  debt 


§  619;  Hall  V.  Dana,  2  Aik.  (Vt.)  381 ; 
Allen  V.  Trimble,  4  Bibb  (Ky.)  22. 
See  also  article  Executions. 

1.  Hall  r.  Dana,  2  Aik.  (Vt.)  381; 
Scott  V.  The  Jailer,  i  Grant's  Cas. 
(Pa.;  237.     See  also  Shepherd  v.  Ross 

'County,  7  Ohio,  pt.  i,  271;  Penn  v. 
Hayward,  14  Ohio  St.  302;  Randall  v. 
Pryor,  4  Ohio  424. 

2.  See  Carpenter  v.  Thornton,  3  B. 
&  Aid.  52,  5  E.  C.  L.  225;  Hender- 
son V.  Henderson,  6  Ad.  &  El.  N.  S. 
299,  51  E.  C.  L.  299. 

3.  Henderson  v.  Henderson,  6  Ad. 
&  El.  N.  S.  288,  51  E.  C.  L.  288; 
Henley  v.  Soper,  8B.  &  C.  16,  15  E. 
C.  L.  147. 

4.  Sadler  t'.  Robins,  i  Campb.  253. 
But  see  McKim  v.  Odom,  12  Me.  94. 

5.  The  Leading  Case  in  favor  of  the 
action  is  Post  -o.  Neafie,  3  Cai.  (N.  Y.) 
22,  decided  in  1805  by  a  divided  court. 
Chancellor  Kent  being  one  of  the  dis- 
senting judges.  The  decree  upon 
which  the  action  was  brought  was  ren- 
dered in  the  state  of  New  Jersey. 
Spencer,  J.,  speaking  for  the  majority 
of  the  court,  said  :  "The  last  objection, 
that  no  action  at  common  law  will  at 
all  lie  to  enforce  a  decree  of  a  court  of 
equity,  remains  to  be  considered. 

"  This  point  has  never  been  judicially 
decided  ;  or  if  it  has,  neither  the  coun- 
sel not  the  court  have  been  able  to 
find  such  decision.  The  silence  of  our 
books  on  the  subject  is  by  no  means 
conclusive  that  an  action  at  common 
law  is  not  sustainable  on  a  decree  for 
the  payment  of  a  specific  sum  of 
money,  as  the  present  is.     Principles 


established  in  analogous  cases  must, 
therefore,  be  resorted  to,  to  test  the 
question.  It  has  been  said  that  a  court 
of  chancery  is  not  a  court  of  record. 
This  is  undoubtedly  correct,  techni- 
cally speaking.  But  whether  it  be  or 
be  not  a  court  of  record,  by  no  means 
decides  the  question  that  a  suit  may 
not  be  founded  on  its  final  decree.  In 
Walker  v.  Witter,  Doug.  6,  Lord 
Mansfield  says  :  '  The  difficulty  in  the 
ckse  had  arisen  from  not  fixing  accu- 
rately what  a  court  of  record  is  in  the 
eye  of  the  law;  that  description  is 
confined  properly  to  certain  courts  in 
England,  and  their  judgments  cannot 
be  controverted ;  foreign  courts,  and 
courts  in  England,  not  of  record,  have 
not  that  privilege.'  Yet,  under  that 
limitation,  actions  can  be  brought  on 
the  judgments  of  courts  not  of  record 
by  the  municipal  laws  of  the  country 
in  which  the  action  is  instituted.  The 
case  cited  establishes  that  where  in- 
debitatus assuvipsit  can  be  maintained 
debt  will  lie,  arid  that  assumpsit,  as 
well  as  debt,  can  be  maintained  on  a 
foreign  judgment;  and  I  agree  with 
Sir  William  Blackstone  that  it  is  im- 
plied by  the  fundamental  constitution 
of  government  that  every  person  is 
bound,  and  hath  virtually  agreed,  to 
pay  such  particular  sums  of  money 
as  are  charged  on  him  by  the  sentence, 
or  assessed  by  the  interpretation  of 
the  law.  Whatever,  therefore,  the 
laws  order  any  one  to  pay,  that  be- 
comes instantly  a  debt,  which  he  hath 
beforehand  contracted  to  discharge. 
(3   Bl.    Com.    160.)     Upon   the    same 
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may  be  maintained  on  a  decree,  either  domestic  or  foreign,  for 


principle,  an  action  of  debt  can  be 
maintained  for  a  forfeiture  imposed  by 
by-laws  and  the  ordinances  of  a  cor- 
poration. The  same  reason  applies  to 
suits  on  penal  statutes.  In  7  Went. 
95  is  a  precedent  of  a  declaration  in  debt 
in  a  court  of  common  law  for  a  sum  of 
money  decreed  by  the  Lord  Chancel- 
lor to  be  due  to  the  plaintiff,  and  it  is 
attributed  to  Mr.  Tidd.  This  is  not  a 
high  authority,  because  bad  declara- 
tions may  be  drawn  by  eminent  coun- 
sel;  but  Mr.  Wentworth's  system  is 
deservedly  in  high  reputation. 

"I  should  incline  not  to  maintain  an 
acton  at  law  on  a  decree  of  a  court  of 
chancery  of  another  state,  if  by  the 
decree  mutual  acts  were  to  be  per- 
formed, unless  the  party  suing  averred 
and  proved  a  performance  of  all  the 
acts  incumbent  on  him  to  perform, 
because  to  sustain  the  suit  without 
requiring  such  averments  and  proof 
would  be  administering  justice  in  a 
very  partial  manner.  Viewing  the 
decree  in  this  cause  to  be  for  the  pay- 
ment of  a.specific  sum  of  money,  un- 
connected with  any  condition,  I  can 
see  no  valid  objection  to  sustaining 
the  suit,  and  more  especially  as  in  the 
state  of  New  Jersey  it  had  all  the  ef- 
fect of  a  judgment  of  the  Supreme 
Court  there.  In  my  opinion  the 
defendant  can  take  nothing  by  his 
motion.  It  may  be  said  that,  agree- 
ably to  the  case  of  Hitchcock  x'.  Aic- 
ken,  I  Cai.  (N.  Y.)  460,  decided  in 
this  court,  the  defendant  might  have 
impeached  the  justice  of  this  decree, 
in  which  case  this  court  would  have  to 
exercise  a  chancery  jurisdiction.  Suf- 
fice it  to  say,  that  this  objection  does 
not  exist  in  the  present  case,  and  that  in 
suits  here,  on  foreign  judgments,  the 
same  difficulties  might  present  them- 
selves, of  an  examination  into  the  local 
laws  of  a  country  with  whose  jurispru- 
dence we  might  be  unacquainted.  The 
case  I  have  last  cited  does  not  warrant 
the  conclusion  that  where  parties 
have  had  a  trial  in  the  court  of  a  sister 
state  on  the  merits  of  a  cause,  that  in 
a  suit  here,  on  such  judgments,  the 
original  ground  of  action  may  be  gone 
into,  and  I  cannot  assent  to  the  posi- 
tion that  in  such  cases  the  justice  of  a 
judgment  can  be  impeached."  A 
dissentinsr  opinion  was  written  by 
Chancellor  Kent. 

In  Pennington  v.  Gibson,   16   How. 


(U.  S.)  65,  it  was  held  that  wherever 
an  action  of  debt  can  be  maintained 
upon  a  judgment  at  law,  for -the  sum 
of  money  awarded  by  such  judgment, 
the  like  action  can  be  maintained  upon 
a  decree,  in  equity  which  is  for  a 
specific  amount.  Daniel,  J.,  writing 
the  opinion  of  the  court,  said:  "It  is 
true  that,  owing  to  the  peculiar  char- 
acter of  equity  jurisprudence,  there 
are  instances  of  decisions  by  courts  of 
equity  which  can  be  enforced  only  by 
the  authority  and  proceedings  of  these 
courts.  Such,  for  example,  is  the 
class  of  cases  for  specific  performances, 
or  wherever  the  decision  of  the  court 
is  to  be  fulfilled  by  some  personal  act 
of  a  party,  and  not  by  the  mere  pay- 
ment of  an  ascertained  sum  of  money. 
But  this  arises  from  the  nature  of  the 
act  decreed  to  be  performed  and  from 
the  peculiar  or  extraordinary  poAver 
of  the  court  to  enforce  it,  and  has  no 
relation  whatsoever  to  the  comparative 
dignity  or  authority  between  judg- 
ments at  law  and  decrees  in  equity. 

"  We  lay  it  down,  therefore,  as  the  ' 
general  rule,  that  in  every  instance  in 
which  an  action  of  debt  can  be  main- 
tained upon  a  judgment  at  law  for  a 
sum  of  money  awarded  by  such  judg- 
ment, the  like  action  can  be  maintained 
upon  a  decree  in  equity  which  is  for 
an  ascertained  and  specific  amount, 
and  nothing  more ;  and  that  the  rec- 
ord of  the  proceedings  in  the  one 
case  must  be  ranked  with  and  re- 
sponded to  as  of  the  same  dignity  and 
binding  obligation  with  the  record  in 
the  other. 

"The  case  of  Sadler  v.  Robins,  i 
Campb.  253,  was  an  action  upon  a  de- 
cree of  the  high  court  of  chancery 
in  the  island  of  Jamaica,  for  a 
sum  of  money ;  'first  deducting  there- 
out the  full  costs  of  the  said  defend- 
ants expended  in  the  said  suit,  to  be 
taxed  by  one  of  the  masters  of  the  said 
court;  and  also  deducting  thereout  all 
and  every  other  payment  which  S.  and 
R.,  or  either  of  them,  might,  on  or  be- 
fore the  1st  day  of  January,  1806,  show, 
to  the  satisfaction  of  the  said  mas- 
ter, they  or  either  of  them  had 
paid,  etc'  In  this  case  Lord  Ellen- 
borough  said :  'Had  the  decree 
been  perfected,  I  would  have  given 
effect  to  it  as  to  a  judgment  at  law.  The 
one  may  be  the  consideration  for  an 
assumpsit    equally     with    the    other. 


1070 


Volume  V. 


Enforcement. 


DECREES. 


By  Action  at  Lav. 


the  payment  of  a  specific  sum  of  money,  unconnected  with  any 


But  the  law  implies  a  promise  to  pay 
a  definite,  not  an  indefinite,  sum.' 

"  The  case  of  Henley  v.  Soper,  8  B.  & 
C.  i6,  15  E.  C.  L.  147;  of  Dubois  7;. 
Dubois,  6  Cow.  (N.  Y.)  496;  and  of 
McKim  V.  Odom,  12  Me.  94,  are  all 
expressly  to  the  point,  that  the  action 
of  debt  may  be  maintained  equally 
upon  a  decree  in  chancery  as  upon  a 
judgment  at  law.  But  if  this  question 
had  been  left  in  doubt  by  other  tri- 
bunals, it  must  be  regarded  as  settled 
for  itself  by  this  court,  in  the  explicit 
language  of  its  decision  in  the  case  of 
Hopkins  v.  Lee,  6  Wheat.  (U.  S.)  109, 
where  it  is  declared,  as  a  general  rule, 
'that  a  fact  which  has  been  directly 
tried  and  decided  by  a  court  of  com- 
petent jurisdiction,  cannot  be  con- 
tested again  between  the  same  parties, 
in  the  same  or  in  any  other  court. 
Hence  a  verdict  and  judgment  of  a 
court  of  record,  or  a  decree  in  chan- 
cery, although  not  binding  on 
strangers,  puts  an  end  to  all  farther 
controversy  concerning  the  points 
decided  between  the  parties  to  such 
suit.  In  this  there  is,  and  ought  to 
be,  no  difference  between  a  verdict 
and  judgment  in  a  court  at  law  and  a 
decree  of  a  court  of  equity.  They 
both  stand  upon  the  same  footing,  and 
may  be  offered  in  evidence  under  the 
same  limitations;  and  it  would  be 
difficult  to  assign  a  reason  why  it 
should  be  otherwise.  The  rule  has 
found  its  way  into  every  system  of 
jurisprudence,  not  only  from  its  ob- 
vious fitness  and  propriety,  but  be- 
cause, without  it,  an  end  could  never 
be  put  to  litigation.  It  is,  therefore, 
not  confined,  in  England  or  in  this 
country,  to  judgments  of  the  same 
court,  or  to  the  decisions  of  courts  of 
concurrent  jurisdiction,  but  extends  to 
matters  litigated  before  competent 
tribunals  in  foreign  countries.'  The 
case  of  Dubois  v.  Dubois,  6  Cow.  (N. 
Y.)  496,  was  an  action  of  debt  upon  a 
decree  for  a  specific  sum  by  a  surro- 
gate of  one  of  the  counties  of  the  state 
of  New  York.  One  of  the  objections 
in  that  case  was  that  the  action  of  debt 
could  not  be  maintained,  and  another 
that  no  jurisdiction  was  shown  by 
the  declaration.  The  Supreme  Court, 
in  its  opinion,  say:  'The  principal 
question  raised  is  whether  debt  will 
lie.  The  general  rule  is,  that  this 
form  of  action  is  proper  for  any  debt 


of  record,  or  by  specialty,  or  for  any 
sum  certain.  It  has  been  decided  that 
debt  lies  upon  a  decree  for  the  pay- 
ment of  money  made  by  a  court  of 
chancery  in  ^another  state,  and  no 
doubt  the  action  will  lie  upon  such  a 
decree  in  our  domestic  courts  of 
equity.  The  decree  of  the  surrogate, 
unappealed  from,  is  conclusive,  and 
determines  forever  the  rights  of  th» 
parties.  It  may  be  enforced  by  im- 
prisonment, and  is  certainly  evidence 
of  a  debt  due ;  whether  the  surrogate's 
court  be  a  court  of  record  need  not  be 
decided.  It  has  often  been  said  that 
a  court  of  chancery  is  not  a  court  of 
record.  It  is  sufficient  that  a  decree 
in  either  court;  unappealed  from,  is 
final — debt  will  lie.'  In  opposition  to 
the  doctrine  we  have  laid  down,  the 
case  of  Carpenter  x<.  Thornton,  from 
3  B.  &  Aid.  52,  5  E.  C.  L.  225,  has 
been  cited,  to  show  that  the  action  of 
debt  will  not  lie  upon  a  decree  of  a 
court  of  equity.  But  with  respect  to 
the  case  of  Carpenter  v.  Thornton,  it 
must  be  remarked  that  Lord  Tenter- 
den,  who  decided  that  case,  has,  in 
the  subsequent  case  of  Henley  v.  Soper, 
8  B.  &  C.  16,  15  E.  C.  L.  147,  explic- 
itly denied  that  the  former  case  can 
be  correctly  understood  as  ruling  any 
such  doctrine  or  principle  as  that  for 
which  it  has  been  here  adduced.  In 
Henley  v.  Soper,  8  B.  &  C.  20,  15  E. 
C.  L.  147,  his  lordship  says,  of  Carpen- 
ter V.  Thornton,  3  B.  &  Aid.  52,  5  E.  C. 
L.  225,  'I  think  it  does  not  establish 
the  broad  principle  for  which  it  is 
cited.  It  appears  by  the  report  that  I 
then  expressed  myself  with  much  cau- 
tion, and  I  do  not  find  that  I  ever  said 
that  a  decree  of  a  court  of  equity  fix- 
ing the  balance  due  on  a  partnership 
account  could  not  be  enforced  in  a 
court  of  law  unless  the  items  of  the  ac- 
count could  be  sued  for.  My  judg- 
ment proceeded  on  the  particular  cir- 
cumstances of  that  case ;  the  bill  was 
for  the  specific  performance  of  an 
agreement,  which  is  a  matter  entirely 
of  equitable  jurisdiction.  But  it  is  a 
general  rule  that  if  a  partnership  ac- 
count be  settled,  and  a  balance  struck 
by  due  authority,  that  balance  may  be 
recovered  in  an  action  at  law.'  In 
support  of  the  objection  that  the  ac- 
tion in  this  case,  as  founded  on  a  de- 
cree in  chancery,  could  nbt  be  main- 
tained, the  counsel  for  the  plaintiflF  in 
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condition.     And  in  conformity  with  the  principle  that  a  decree 


error  has  cited  the  case  of  Hugh  v. 
Higgs,  reported  in  8  Wheat.  (U.  S.) 
697.  This  is  a  short  case,  presenting 
no  precise  statement  of  the  facts  in- 
volved in  it,  and,  as  far  ^s  the  facts  are 
disclosed  by  the  report,  they  are  given 
in  a  somewhat  confused  and  ambig- 
uous form.  It  is  true  that  the  objec- 
tion to  the  action,  as  founded  on  a 
.decree  in  chancery,  is  said  by  the 
court  to  have  been  urged  in  its  broad- 
est extent.  But  if  we  look  to  the  deci- 
sion of  this  court,  and  the  reasoning 
upon  which  that  decision  is  rested,  we 
find  the  objection  to  the  judgment  of 
the  Circuit  Court,  or  rather  the  prin- 
ciple of  that  objection,  narrowed  and 
brought  considerably  within  the  ex- 
tent of  the  objection  itself.  For  this 
court  say  that  the  judgment  of  the 
Circuit  Court  must  be  reversed  for  er- 
ror in  the  opinion  which  declares  that 
the  action  is  maintainable  on  the  de- 
cretal order  of  the  court  of  chancery. 
It  might  very  well  be  error  to  allow 
the  action  of  debt  upon  a  decretal  or- 
der of  the  chancery,  and  yet  perfectly 
regular  to  sustain  such  an  action  upon 
the  final  decree.  The  former  is  sub- 
ject to  revision  and  modification,  the 
latter  is  conclusive  upon  the  rights  of 
the  parties.  There  is  yet  another 
ground  on  which  this  case  of  Hugh  z'. 
Higgs,  6  Wheat.  (U.  S.)  697,  so  im- 
perfectly stated,  might  form  an  excep- 
tion to  the  rule  which  authorizes 
actions  of  debt  upon  decrees  in  equity. 
In  the  case  last  mentioned  the  action 
at  law  was  brought  and  the  judgment 
rendered  within  the  regular  limits  of 
the  equity  jurisdiction  of  the  court, 
and  to  the  full  extent  of  which  limits 
the  court  of  equity  had  the  power  to 
enforce  its  decrees.  Under  these  cir- 
cumstances it  might  well  be  ruled, 
that  a  party  having  the  right  to  avail 
himself  directly  of  the  power  and  proc- 
ess of  the  court,  should  not  capri- 
ciously relinquish  that  right,  and 
harass  his  adversary  by  a  new  and  use- 
less litigation.  An  exception  like  this 
is  perfectly  consistent  with  the  rule 
that  where  the  decree  of  the  court  of 
equity  cannot  be  enforced  by  its  own 
process,  and  within  the  regular  bounds 
of  its  jurisdiction,  such  decree,  when 
regular  and  final,  and  when  especially 
it  ascertains  and  declares  the  simple 
pecuniary  responsibility  of  a  party, 
may,  and  for  the  purposes   of  justice 


must,  be  the  foundation  of  an  action  at 
law  against  that  party  whose  responsi- 
bility has  been  thus  ascertained.  Upon 
this  principle  it  is  that  the  courts  of 
law  in  England,  whilst  they  have  been 
inclined  to  restrict  the  plaintiff  to  the 
proper  process  of  the  court  of  equity, 
for  the  purpose  of  enforcing  the  de- 
crees of  the  court  within  the  Ijounds  of 
Its  jurisdiction,  have  undeviatingly 
maintained  the  right  of  action  upon 
decrees  pronounced  by  the  colonial 
courts.  The  process  of  the  colonial 
courts  could  not  run  into  the  mother 
country,  but  this  fact  did  not  impair 
the  rights  settled  by  the  decrees  of 
those  courts  or  render  them  less  bind- 
ing or  final  as  between  the  parties.  On 
the  contrary,  it  is  assigned  as  the 
special  reason  why  the  courts  of  law 
should  take  cognizance  of  such 
causes  without  which  an  entire  failure 
of  justice  would  ensue. 

"For  this  rule  of  decision  in  the 
English  courts  the  cases  of  Sadler  v. 
Robins,  i  Campb.  253,  and  of  Henley 
V.  Soper,  8  B.  &  C.  20,  15  E.  C.  L. 
147,  may  again  be  recurred  to ;  and 
for  its  adoption  by  courts  in  our  own 
country,  may  be  cited  Post  7'.  Neafie, 
3  Cai.  (ISr.  Y.)  22,  and  Dubois  v.  Du- 
bois, 6  Cow.  (N.  Y.)  404,  and  McKim 
V.  Odom,  12  Me.  94,  already  men- 
tioned." 

The  following  cases  also  hold  that 
debt  will  lie :  Drakesly  v.  Roots,  2 
Root  (Conn.)  138;  Green  v.  Foley,  2 
Stew.  &  P.  (Ala.)  441 ;  Warren  v.  Mc- 
Carthy, 25  111.  95;  Governors.  Bow- 
man, 44  111.  499;  Williams  v.  Preston, 
3  J.  J.  Marsh.  (Ky. )  600;  McKim 
f.  Odom,  12  Me.  94;  Evar^s  v.  Ta- 
tem,  9  S.  &  R.  (Pa.)  252;  Howard 
V.  Howard,  15  Mass.  196;  Pennington 
V.  Hayes,  2  Hayw.  (N.  Car.)  330; 
Moore  v.  Adie,  18  Ohio  430;  Bar- 
ringer  V.  Boyd,  27  Miss.  473;  Hunt  v. 
Lyle,  6  Yerg.  (Tenn.)  412;  Thrall  v. 
Waller,  13  Vt.  231.  See  also  Downer 
V.  Dana,  23  Vt.  337;  Keliy  v.  Hooper, 
3  Yerg.  (Tenn.)  395;  Phillips  v. 
Thompson,  3  Stew.  &  P.  (Ala.)  369; 
Ames  V.  Hoy,  12  Cal.   11. 

A  Decree  of  a  Surrogate  for  the  pay- 
ment of  money  will  sustain  an  action 
of  debt.  Dubois  t;  Dubois,  6  Cow. 
(N.  Y.)494. 

A  Decree  for  Alimony,  being  tempo- 
rary and  distinct,  and  subject  tt)  mod- 
ification  according  to   circumstances, 
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of  a  court  of  equity  may  be  enforced  by  an  action  at  law,  a  judg- 


will  not  support  an  action  at  law.  Bar- 
ber V.  Barber,  i  Chand.  (Wis.)  280-, 
Allen  -'.  Allen,  100  Mass.  373. 

Contrary  Authorities. — In  Van  Bus- 
kirk  V.  Mulock,  18  N.  J.  L  184,  it  was 
held  that,  at  common  law,  debt  will 
not  lie  on  a  decree  of  a  court  of  equity 
for  the  payment  of  money ;  and  that 
the  New  Jersey  statute  giving  the  like 
effect  to  decrees  as  to  judgments  of 
the  Supreme  Court  was  only  intended 
to  make  decrees  a  lien  the  same  as 
judgments.  The  court  said:  "With 
all  the    research  my    means   have  af- 


dered  to  be  paid,  provfded  that  de- 
cree could  not  be  opened  and  its 
merits  inquired  into.  But  Kent, 
Justice,  took  the  broad  ground  that 
an  action  at  law  would  not  lie,  even 
upon  a  decree  of  their  own  court  of 
chancery,  and  much  less  upon  a  decree 
of  the  court  of  chancery  of  another 
state ;  since  (as  the  law  was  then  holden 
to  be)  such  decree  would  he  only  printa 
/ac/Vevidence  of  the  debt.  And  in  re- 
lation to  the  statute  of  this  state.  Elm. 
Dig-  59,  §  46,  the  learned  judge  ex- 
pressed  a  doubt   whether  it  intended 


forded  me,. f  have  discovered  but  two     anything  more  than   to  make  decrees 

a  lien  upon  property,  in  like  manner 
and  effect  as  judgments,  and  not  to 
confound  the  jurisdiction  of  courts 
of  law  and  equity,  nor  interfere  with 
the  rules  by  which  they  were  respec- 
tively governed. 

"This  case,  even  if  it  had  been  de- 
cided by  the  unanimous  opinion  of  the 
court,  would  not  have  been  entitled 
to  a  controlling  influence  here,  and 
much  less,  in  my  opinion,  will  it  guide 
our  judgments  when  we  examine  the 
grounds  upon  which  the  action  was 
sustained  by  the  majority  of  the  court, 
and  the  able  and  conclusive  arguments 
of  Mr.  Justice  Kent  on  the  other  side. 

"The  only  other  case  I  have  found, 
in  which  an  action  has  been  sustained 
upon  a  decree  in  equity,  is  that  of 
Howard  v.  Howard,  15  Mass.  196. 
The  case  is  briefly  digested  m  4  Amer. 
Com.  Law,  by  Wheeler,  page  140,  and 
does  not  give  us  the  arguments  of 
court  or  counsel  at  length.  But  in 
Massachusetts  they  have  no  separate 
court  of  chancery,  and  the  Supreme 
Court  exercises  equity  powers.  It 
seems  that  court  have  power  to  de- 
cree a  divorce  and  alimony,  and  it 
would  appear  from  the  case,  as  di- 
gested, that  there  had  been  some 
doubt  whether  such  a  decree  could  be 
enforced  by  execution  from  the  equity 
side  of  the  court,  and,  consequently, 
whether  there  was  any  other  way  of 
carrying  the  decree  into  eflfect  but  by 
an  action  of  debt.  The  court,  how- 
ever, thought  either  remedy  might  be 
pursued,  and  therefore  sustained  the 
action. 

"That  decision,  however  respectable 
the  court  by  which  it  was  made,  will 
not,  I  apprehend,  justify  us  in  depart- 
ing from  first  principles  in  a  matter  of 
so  much  importance,  and  in  the  deter- 


instances  in  which  such  actions  have 
been  sustained  in  the  American 
courts — one  the  case  of  Post  v. 
Nea^ie,  in  3  Cai.  (N.  Y.)  22,  and  the 
other  that  of  Howard  v.  Howard,  15 
Mass.  196,  both  of  which  I  shall  no- 
tice hereafter  —  while  on  the  other 
hand  I  find  several  cases  both  in  Eng- 
land and  this  country,  some  of  which 
are  directly  against  the  action,  and 
several  of  them  clearly  show  that 
upon  principle  no  such  action  can  be 
maintained. 

"In  Post  V.  Neafie,  3  Cai.  (N.  Y.)  22, 
which  was  an  action  of  debt,  upon  a 
decree  of  the  Court  of  Chancery  of 
this  state,  Spencer,  Chief  Justice,  and 
Livingston  and  Tompkins,  Justices, 
held  generally,  and  without  any  re- 
gard to  the  statute  of  this  state,  that 
an  action  at  law  would  lie,  upon  a  de- 
cree of  a  court  of  chancery,  for  the 
payment  of  money  only.  Kent  and 
Thompson,  Justices,  on  the  other 
hand,  were  of  opinion  that  the  action 
would  not  lie.  Thompson,  Justice, 
however,  was  influenced  in  his  opinion 
by  the  case  of  Hitchcock  v.  Aicken,  i 
Cai.  (N.  Y.)46o,  in  which  it  has  been 
decided  (by  a  majority  of  the  court) 
that  a  judgment  in  a  sister  state  was 
to  be  treated,  in  all  respects,  as  a  for-' 
eign  judgment,  and  considered  as  only 
frima  facie  evidence  of  the  debt.  He 
thought,  therefore,  that  if  the  court 
entertained  an  action  of  debt,  on  the 
decree  of  a  foreign  court  of  chancery, 
it  might  lead  them  into  equitable  in- 
quiries and  discussions,  for  the  settle- 
ment of  which,  as  a  court  of  law,  they 
might  find  themselves  incompetent. 
It  seems,  therefore,  that  he  thought 
an  action  would  lie,  at  law,  upon  the 
decree  of  any  court  of  chancery  where 
nothing  but  a  simple    debt    was    or- 


5  Encyc.  PI.  &  Pr.— 68 
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ment  in  an  equitable  action  under  the  codes  may  be  enforced 


mination  of  which  we  are  judicially 
and  constitutionally  bound  to  adhere 
to  the  rules  of  the  common  law. 

"In  opposition  to  the  propriety  of 
the  action,  it  may  be  remarked,  in  the 
first  place,  that  it  is  novel.  This  cir- 
cumstance is  adverted  to  by  court  and 
counsel  in  the  case  of  Post  v.  Neafie, 
3  Cai.  (N.  Y.)  23,  and  in  others  to 
which  I  will  refer.  In  that  case,  Kent, 
Justice,  says  :  '  No  instance  has,  been 
shown  of  such  an  action,  and  the 
universal  silence  in  the  books  af- 
fords a  strong  presumption  that  the 
action  will  not  lie;'  and  he  cites 
Litt.,  §  108  (and  see  also  Butl.  and 
Harg.  notes  on  that  section,  lib. 
2,  c.  4,  §  108,  p.  81,  b,  note  49).  But 
secondly,  in  every  instance,  so  far  as  I 
can  find,  the  courts  have  decided 
against  the  action,  except  in  the  two 
cases  I  have  cited. 

"In  the  case  of  Sto'  er  v.  Hinkley,  an 
action  was  brought  in  the  Circuit 
Court  of  the  United  States  for  the  dis- 
trict oi  Connecticut,  upon  a  decree 
from  the  equity  side  of  the  Supreme 
Court  of  that  state,  for  the  payment  of  a 
sum  ot  money;  and  on  a  demurrer  to 
the  declaration,  Chase,  Justice,  ruled 
that  an  action  would  not  lie  on  a  de- 
cree. I  find  no  report  of  this  case, 
except  in  a  marginal  note  on  the  37th 
page  of  3  Caines's  Rep.  (N.  Y.),  but 
the  respectability  of  that  reporter  en- 
titles it  to  credit. 

"InHughT;.Higgs,  8  Wheat.  (U.S.) 
697,  Chief  Justice  Marshall,  who  de- 
livered the  opinion  of  the  court,  in 
very  few  words,  decided  that  an  action 
at  common  law  would  not  lie  on  a 
decree  in  chancery.  It  was  a  decrecp 
for  the  payment  of  money,  and  the 
chief  justice  said  it  was  admitted  by 
the  opposite  counsel  that,  in  general, 
an  action  does  not  lie  to  recover  money 
claimed  under  a  decree  of  a  court  of 
equity. 

"The  only  case  I  have  met  with  in 
the  English  books  is  that  of  Carpenter 
V.  Thornton,  3  B.  &  Aid.  52,  5  E.  C. 
L.  225,  and  in  that  the  Court  of  King's 
Bench  refused  to  maintain  an  action, 
upon  a  decree  for  a  specific  sum  of 
money,  founded  upon  equitable  con- 
siderations only.  Abbot,  Chief  Justice, 
said  if  it  had  been  on  a  bill  for  ac- 
count, and  a  precise  sum  of  money  had 
been  found  to  be  due,  which  might 
originally  have  formed  a  subject  for  an 


action  at  law,  a  court  of  law  mi  ght,  per- 
haps, in  that  case  have  lent  its  aid ; 
but  not  where  the  decree  for  the  pay- 
ment of  money  comes  merely  out  of  an 
equitable  obligation  ,  and  he  adds  :  '  I 
cannot  say  that  a  man  compelled  by  a 
court  of  equity,  against  his  will,  to  pay 
a  sum  of  money,  impliedly  agrees  to 
pay  it.'  The  other  judges  all  con- 
curred. They  put  it  on  the  ground 
that  a  suit  at  law  must  be  founded  on 
a  legal  obligation  to  pay ;  and  that 
where  there  is  svich  legal  obligation, 
the  court  will  presume  a  promise,  but 
not  when  the  debt  is  only  an  equitable 
one.  Holroyd,  Justice,  said  there  was 
no  instance  of  an  action  brought  on  a 
rule  of  court,  for  the  payment  of 
money  obtained  in  invitum,  and  that 
a  decree  in  equity  does  not  con- 
stitute a  legal  debt,  and  is  not,  there- 
fore, the  subject  of  an  action  at 
law. 

"The  language  of  the  courts,  in  the 
cases  of  Fry  v.  Malcolm,  4  Taunt. 
705;  Emerson  x\  Lashley,  2  H.  Bl. 
248,  and  in  Smith  v.  Whalley,  2  B.  & 
P.  482,  all  indicate  the  opinion  that  no 
action  at  law  will  lie  upon  a  decree  in 
equity. 

"After  looking  into  all  these  cases, 
I  am  satisfied  that  at  common  law  ';his 
action  will  not  lie.  I  think  there  is  no 
authority  for  it ;  and,  in  my  opinion,  it  is 
opposed  to  sound  principles.  Nor  do  I 
think  the  legislature  intended  to  legal- 
ize such  an  action  by  the  Act  of  1799. 
It  appears  to  me,  from  the  very  phrase- 
ology of  the  act,  that  they  meant  noth- 
ing more  than  was  suggested  by  Mr. 
Justice  Kent,  in  Post  v.  Neafie,  3  Cai. 
(N.  Y.)  23;  namely,  to  make  decrees 
in  chancery,  for  the  payment  of 
money,  a  lien  upon  real  estate.  The 
language  of  the  act.  Elm.  Dig.  59,  is 
0'  that  the  decree  of  the  court  of  chan- 
cery shall,  from  the  time  of  its  being 
signed,  have  the  force,  operation,  and 
effect  of  a  judgment  at  law,  in  the 
Supreme  Court  of  this  state,  from  the 
time  of  the  actual  entry  of  such  judg- 
ment.' By  designating  the  time  of 
signing  the  decree,  as  the  period 
when  the  similarity  of  eflFect  shall 
commence,  and  by  limiting  such  simi- 
larity to  the  effect  that  a  judgment 
has,  from  the  time  of  the  actual  entry 
thereof,  the  legislature  plainly  indi- 
cate that  they  intended  only  to  make  a 
decree  as  binding  on   the  estate  of  a 
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9.  Control  of  Court   over  Execution, — See  supra,  XIV.    3.  b.  (5), 
this  article,  Changing  Time  or  Manner  of  Execution. 


party  as  a  judgment  is  from  the  actual 
entry  thereof.  This  is  further  evident 
from  naming  judgments  of  theSupreme 
Court.  They  bind  property  in  every 
part  of  the  state,  and  the  legislature 
intended,  in  that  respect,  to  place 
decrees  on  the  same  footing.  What 
is  the  force,  operation,  and  effect  of  a 
judgment.?  It  is  to  conclude  the  par- 
ties and  bind  their  real  estate.  That 
an  action  may  be  brought  on  a  judg- 
ment, is  not  the  force,  operation,  and 
effect  of  it,  but  an  incident  of,  ^a  use 
that  may  be  made  of  it,  or  one  means 
of  enforcing  it.  The  statute  is  fully 
satisfied  by  this  construction,  and 
extending  its  influence  beyond  that 
may  lead  to  confusion  and  embarrass- 
ment. I  yield  to  the  reasoning  of 
Justice  Kent,  in  Post  and  Neafie,  my 
entire  consent,  and  think  many  more 
difficulties,  in  suffering  actions  at  law 
to  be  brought  on  decrees  in  equity, 
may  be  pointed  out  than  he  has  sug- 
gested. It  is  not  always  easy  to  say 
when  a  decree  is  final;  and  when  it  is 
so,  it  is  not  final  in  the  sense  of  a  judg- 
ment at  law.  It  is,  at  least  in  a  quali- 
fied sense,  always  open.  It  may  be 
reexamined  on  a  bill  of  review;  it 
may  be  opened  for  a  rehearing;  it 
may,  in  some  cases,  be  mitigated,  or 
modified  or  relieved  against,  upon 
petition.  A  decree  is  often  compli- 
cated, and  requires  the  payment  of 
various  sums  of  money,  in  different 
rights,  upon  different  accounts,  and  by 
or  to  different  persons  and  at  different 
periods;  sometimes,  on  the  happening 
of  contingencies;  and  at  other  times 
the  payment  of  money  is  connected 
with  the  execution  of  conveyances,  or 
the  specific  performance  of  matters, 
by  one  party  or  the  other.  On  which 
of  such  decrees,  or  on  what  branches 
of  them,  are  actions  at  law  to  be 
brought.?  If  we  begin,  where  shall 
we  end?  Besides,  after  final  decrees, 
equities  may  arise  by  the  change  or 
death  of  parties,  or  by  the  acts  of  par- 
ties that  may  affect  the  rights,  lessen 
or  increase  their  equitable   liabilities. 


or  altogether  discharge  them.  Upon 
a  ca.  sa.  ox  fi.  fa.,  or  upon  a  sequestra- 
tion or  attachment,  out  of  chancery, 
upon  its  decree,  a  party  may  approach 
that  court  which  is  always  open,  by 
petition  or  on  motion,  and  have  the 
benefit  of  some  equity  that  has  arisen 
since  the  decree.  But  if  an  action  at 
law  is  brought  on  the  decree,  how  can 
such  relief  be  given?  Suppose  a 
decree  for  alimony,  and  afterwards  the 
wife  should  return  to  the  husband  and 
be  reconciled  ;  or  should  so  badly  con- 
duct herself  as  to  entitle  the  husband, 
in  equity,  to  be  relieved  from  the 
decree;  or  a  change  in  his  circum- 
stances, from  competency  or  wealth 
to  embarrassment  and  poverty,  under 
providential  dispensations,  that  would 
induce  the  chancellor  to  lessen  the 
amount  of  alimony.  What  could  a 
court  of  law  do  in  such  case?  We 
could  only  give  judgment  and  execu- 
tion for  the  whole  amount.  In  short, 
the  objections  to  actions  at  law  on 
decrees  in  equity  are  more  numerous 
and  serious  than  at  first  occurs  to  the 
mind,  and  fully  account  for  the  fact 
that  they  have  never  been  sustained  in 
England." 

In  Elliott  r.  Ray,  2  Blackf.  (Ind.) 
31,  the  court,  declaring  the  general 
doctrine  to  be  that  an  action  of  debt 
cannot  be  sustained  on  a  decree  in 
chancery — citing  Jones  v.  Bradshaw, 
cited  in  Cas.  Temp.  Talb.  223,  Darston 
V.  Orford,  3  P.  Wms.  400,  note  (  /"); 
Hugh  7'.  Higgs,  8  Wheat.  (U.S.)  697 
— held  that  the  action  will  not  lie  on 
the  decree  of  a  court  of  chancery  in 
another  state,  unless  the  decree  has, 
by  the  statute  of  that  state,  the  force 
and  effect  of  a  judgment  at  law,  and 
that  if  it  has  such  effect  that  fact  must 
be  averred  and  proved. 

See  also  Boyle  f.  Schindel,  52  Md.  1, 
holding  that  an  action  at  law  will  not 
lie  to  recover  a  sum  of  money  decreed 
to  be  paid  by  a  court  of  equity  within 
the  same  jurisdiction. 

1.  Rowe  V.  Blake,  99  Cal.  167;  Ames 
V.  Hoy,  12  Cal.  11. 
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ABATEMENT. 

Abatement  of  action  by  dissolution    or  consolidation  of  corporations.      See 
Corporations. 

By  death  of  party  to  an  action  or  suit.      See  Death. 

In  action  for  death  by  wrongful  act.      See  Death  BY  WRONGFUL  ACT. 

Plea  of  abatement  in  the  action  of  debt.     See  Debt. 

Pleas  of  nul  tiel  corporation  as  plea  in  abatement,  83. 

Costs  on  abatement  of  action,  130,  131. 
ACCIDENT. 

Opening  orders  and  decrees  pro  confesso.      See  DECREES. 
ACCOUNTS  AND  ACCOUNTING. 

Cross-bills  in  suits  for  accounting.      See  Cross-BILLS. 

Decrees  for  accounts.     See  DECREES. 

In  suits  for  infringemeitt  of  copyright.     See  COPYRIGHT. 
ACTIONS. 

Action  of  covenant.     See  Covenant. 

Action  of  debt.     See  Debt. 

At  law  to  enforce  decree.     See  Decrees. 

By  and  against  corporations.      See  CORPORATIONS. 

By  and  against  counties.     See  Counties. 

By  judgment  creditors.     See  Creditors'  Bills. 

For  criminal  conversation.     See  Criminal  Conversation. 

For  death  by  -wrongful  act.     See  Death  by  Wrongful  Act. 

For  injuries  at  railroad  crossings.      See  Crossings. 

Abatement  of  action  or  suit  bv  death  of  party.      See  Death. 
AD  DAMNUM  CLAUSE. 

See  Damagets. 
ADDING  PARTIES. 

By  means  of  cross-bill.      See  Cross-BILLS. 
ADJOURNMENT. 

Of  coroner' s  inquests.     See  Coroner's  Inquests. 
ADMINISTRATORS. 

See  Executors  and  Administrators. 
ADMINISTRATION  SUITS. 

See  Creditors'  Bills  and  Fraudulent  Conveyances. 
ADMIRALTY. 

Effect  of  death  on  party  to  proceedings.      See  Death. 
ADMISSION. 

Admission  of  corporate  existence,  90. 
ADVISEMENT. 

Taking  case  under  advisement.      See  Decisions. 
AFFIDAVIT. 

To  bill  of  costs.     See  Costs. 
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AFFIRMATIVE  RELIEF. 

Cross-bills  and  complaints  to  obtain  affirmative   relief.     See    Cross-bills; 
Cross-complaints. 

AGENTS. 

Action  of  covenant  against  agents  acting  individually,  359. 

AGGRAVATION  OF  DAMAGES. 
See  Damages. 

ALIMONY. 

See  Decrees. 

ALLEGATIONS. 

See  Declarations;  Complaints;  Cross-bills;  Cross-complaints. 

AMENDMENTS. 

In  actions  for  death  by  wrongful  act.      See  Death  BY  WRONGFUL  ACT. 

Of  ad  damnutn  clause.     See  DAMAGES. 

Of  creditors'  bills.     See  Creditors'  Bills. 

Of  cross-bills.     See  Cross-bills. 

Of  decrees.     See  Decrees. 

Of  petition  for  writ  of  error  coram  nobis  and  coram  vobis,  35, 

Action  brought  in  name  of  officer  instead  of  name  of  corporation,  65. 

AMOUNT  IN  CONTROVERSY. 
Costs  dependent  on.     See  Costs. 
Jurisdictional  amount  in  creditors'  suits,  436,  437. 

ANSWERS. 

Answer  as  cross-bill.     See  Cross-bills. 

Answer  to  cross-bill.     See  Cross-bills. 

Decree  pro  confesso  after  amendment  of  bill.     See  Decrees. 

In  action  for  criminal  conversation.     See  Criminal  Conversation. 

In  actions  against  counties.      See  COUNTIES. 

In  judgment  creditors'  suits.     See  Creditors'  Bills. 

In  actions  for  death  by  wrongful  act.     See   Death  bv  Wrongful  Act. 

Setting  up  contributory  negligence.     See  Contributor V  Negligence. 

Setting  up  matter  in  mitigation  of  damages.     See  Damages. 

Action  in  favor  of  or  against  corporation,  62. 

Objection  that  plaintiff  has  no  corporate  existence,  86. 

Denial  of  knowledge  or  information  as  to  corporate  existence,  87, 

APPEALS. 

Costs  in  appellate  court.     See  Costs. 
Decrees  in  appellate  courts.     See  Decrees. 

Effect  of  death  of  party  pending  appeal  or  writ  of  error.      See  Death. 
From  judgment  on  proceedings  coram  nobis.     See  Coram,  Nobis. 
In  actions  for  death  by  -wrongful  act.     See  Death  by  Wrongful  Act. 
Review  of  costs  on  appeal.      See  Costs.  • 

Where  cross-bills  have   been  fled.      See  Cross-BILLS. 
Where  there  is  cross-complaint.     See  Cross-COMPI.AINTS. 

APPEARANCE. 

By  corporations.      See  CORPORATIONS. 

ARBITRATORS. 

Power  to  award  costs,  116. 
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ARGUMENT   FEES. 

Taxation  as  costs,  237. 

ARREST  OF  JUDGMENT. 

Costs  on  arrest  of  judgment,  131. 

For  failure  of  complaint  to  negative  contributory  negligence,  14. 

ASSESSMENT  OF  DAMAGES. 
See  Damages. 

ASSIGNMENT  OF   ERRORS. 

i^'here  cross-bills  have  been  filed.     See  Cross-BILLS. 

ASSIGNMENTS. 

Suit  by  assignee  of  copyright,  18. 
Action  of  covenant  against  assignee,  361. 
Actions  by  assignee  on  covenants,  355,  356. 
Liability  of  assignor  and  assignee  for  costs,  150. 

ASSUMPSIT. 

Relation  to  action  of  debt.     See  Debt. 
In  behalf  of  or  against  corporation,  6x. 

ATTACHMENT. 

Creditors''  bills  by  attaching  creditors,  see  CREDITORS'  BiLLS. 

To  enforce  decree.     See  Decrees. 

Effect  of  death  of  party  to  attachment  proceedings.     See  DEATH. 

ATTORNEYS. 

Negligence  of  solicitor;  opening  decrees  pro  confesso.     See  Deck  res. 
Attorney'' s  fees  as  costs.     See  CdSTS. 
Costs  betwen  attorney  and  client,  108. 
Liability  for  costs,  153,  154. 

AUDITORS. 

Auditing  in  book-debt.     See  Debt. 

AWARDS. 

Actions  of  debt  on  award.     See  DEBT. 

BANKNOTES. 

See  Counterfeiting. 
BANKS. 

Existence  and  incorporation  of  banks  in  indictments  for  counterfeiting.     See 
Counterfeiting. 
BENEFICIARIES. 

See  Death  by  Wrongful  Act. 

Actions  by,  on  covenants,  357,  358. 
BILL    OF   COSTS. 

See  Costs. 
BILLS   AND   NOTES. 

Action  of  debt  on  bills  and  notes.      See  DEBT. 
BILLS   IN   EQUITY. 

See  Creditors'  Bills;  Cross-bills. 

In  suits  for  breach  of  copyright.     See  COPYRIGHT. 

Taking  bill  as  confessed — decree  pro  confesso.      See  DECREES. 
BILLS  OF  PARTICULARS. 

In  actions  for  death  by  wrongful  act.     See  Death  by  Wrongful  Act. 
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BONDS. 

See  Covenant. 

Action  of  debt  on  bonds.     See  Debt. 

BOOK-ACCOUNT. 

Action  in  favor  of  or  against  corporation,  62. 

BOOK-DEBT. 
See  Debt. 

BREACH. 

Alleging  breach  in  action  of  debt.     See  Debt. 
Assigning  breach  in  action  of  covenant.     See  Covenant. 

BREACH  OF  PROMISE. 

Effect  of  death  of  party  pending  action.      See  Death. 
Pleading  damages  in  action  for,  see  Damages. 

BY-LAWS. 

Pleading  by-laws  of  corporation,  94. 

CARRIERS. 

Pleading  damages  in  actions  against  carriers.      See  DAMAGES. 
Action  against  carriers  for  death.     See  Death  by  Wrongful  Act. 
CAUSE  OF  ACTION. 

Stated  in  one  or  more  counts.     See  Counts,  Paragraphs,  and  Separate 
Statements. 

CERTAINTY. 

See  Definiteness  and  Certainty. 

CHANCERY. 
See  Equity. 

CHARTER. 

Pleading  corporate  charter,  94. 

CHILDREN. 

See  Cruelty  to  Animals  and  Children. 
CHOSES  IN  ACTION. 

Subjected  in  equity  to  payment  of  judgments,  445. 

CIVIL  DEATH. 
See  Death. 

CLAIMS. 

Enforcement  against  counties.     See  Counties. 
CLERICAL  ERRORS. 

In  decrees.     See  Decrees. 

Omission  of  word  defendant  in  declaration,  914. 
CLERK. 

7\7xing  costs.     See  Costs. 

Power  of  clerk  to  enter  decision,  943. 
COINING. 

See  Counterfeiting. 
COLLUSION. 

Opening  decree  fro  confesso.      See  DECREES. 

In  action  for  criminal  conversation.     See  CRIMINAL  Conversation. 
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COMMENCEMENT. 

Of  declaration  in  covenant,  362. 

COMPLAINTS. 

See  Cross-complaints. 

Jn  action  for  criminal  conversation.     See  Criminal  CONVERSATION. 

In  action  for  breach  of  copyright.     See  Copyright. 

In  actions  by  and  against  corporations.     See  CORPORATIONS. 

In  suits  by  judgment  creditors,  see  CREDITORS'   Bills. 

In  action  for  death  by  -wrongful  act.     See  Death  by  Wrongful  Act. 

In  actions  by  and  against  counties.     See  Counties. 

Use  in  different  counts  or  paragraphs.  See  COUNTS,  PARAGRAPHS,  AND 
Separate  Statements. 

Negativing  contributory  negligence  in  complaint.  See  Contributory  Neg- 
ligence. 

Must  show  some  damage.     See  Damages. 

COMPROMISE. 

Costs  where  case  is  settled  out  of  court,  136. 

CONDITIONAL  DECREES.  ^     • 

See  Decrees. 

CONDITIONS  PRECEDENT. 

Allegation  of  performance  of,  in  action  of  covenant,  368. 
Compliance  with;  action  for  infringement  of  copyright,  19. 

CONDONATION. 

Plea  of,  in  action  for  criminal  conversation.  See  CRIMINAL  CONVERSA- 
TION. 

CONDUCT   OF   SUIT. 

Where  bill  is  filed  by  judgment  creditors,  555,  556. 

CONFESSION  AND  AVOIDANCE. 
Plea  of  contributory  negligence,  11. 

CONSENT  DECREES. 
See  Decrees. 

CONSIDERATION. 

Alleging  consideration  in  action  of  debt.     See  Debt. 

Stating  consideration  in  action  of  covenant.      See  COVENANT. 
CONSOLIDATION. 

In  what  name  suit  to  be  brought  against  corporation,  67. 

Suits  by  and  against  corporations  after  consolidation,  98,  99. 
CONSTRUCTION. 

Of  decrees.      See  Decrees. 
CONTEMPT. 

Opening  decrees  on  ^notion  of  party  in  contempt.      See  DECREES. 

Punishment  as  remedy  for  collection  of  costs,  260. 

CONTRACTS. 

Action  of  covenant  on  contract  under  seal.      See  COVENANT. 
Action  of  debt  on  contracts.      See  Debt. 

Auctions  on  contracts  of  corporations.      See  CORPORATIONS. 
Effect  of  death  of  party  in  actions  ex  contractu.      See  Death. 
Pleading  damages  for  breach  of  contracts.     See  Damages, 
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CONTRACTS— Continued. 

Use    of  several  counts   in  action    on    single  contract.       See    CojLJNTS,  PARA- 
GRAPHS, AND  Separate  Statements. 
Stating  contract  in  action  of  covenant,  366,  367. 
Cross-bills  in  suits  to  set  aside  contracts,  634. 

CONTRIBUTORY  NEGLIGENCE. 
See  also  Crossings. 
Declaration  and  complaint. 

Negativing  contributory  negligence,  i. 
The  prevailing  rule,  i. 

Authoritative  expressions  of  differe'nt  courts,  i. 
Prevalence  of  rule,  2. 

Contributory  negligence  a  defense  to  be  made,  4. 
A  different  doctrine  in  some  states,  4. 

Plaintiff  required  to  negative  contributory  negligence  on  his  part. 

4- 
In  justices'  courts,  5. 

Freedom  from  negligence  shown  by  facts,  5. 
Sickness  and  loss  of  time,  5. 
Injury  in  disaster,  of  great  magnitude,  5. 
Averments  in  lieu  of  direct  negation,  6. 
Allegations  sufficient  after  verdict,  6. 
Illegal  sale  of  liquor,  6. 
Negligent  use  of  fire,  6. 

Actions  by  executors  and  administrators,  6. 
Actions  for  injuries  to  infants,  6. 
Sufficiency  of  general  averments,  5,  6,  7. 
Negativing  in  general  terms,  7. 
Not  a  conclusion  of  law,  7. 
Overcoming  presumption  arising  from  facts,  7. 
Prima  facie  negligence,  7. 

Facts  showing  contributory  negligence  conclusively,  8. 
Averring  due  care  on  part  of  others  than  plaintiff,  8. 
Statute  requiring  absence  of  contributory  negligence,  9. 
Action  for  wilful  wrongs,  9. 

Unnecessary  to  negative  contributory  negligence,  9. 
Trespass  vi  et  armis,  g. 

Action  against  owner  of  vicious  animal,  9. 
Demurrer. 

Where  declaration  shows  contributory  negligence,  10. 

Where  contributory  negligence  not  conclusive,  10. 

Allegations  negativing  negligence  will   not   save  declaration    where 

facts  conclusively  show  it,  10. 
Failure  to  negative  contributory  negligence,  10. 
Plea  or  answer. 

Making  defense  under  general  denial,  10. 
Duty  to  specially  plead  contributory  negligence,  10. 
Where  plaintiff  negatives  negligence,  11. 
Intoxication,  11. 
Sufficiency  of  averments,  11. 

Harmleiss  error  in  sustaining  demurrer  to  special  plea,  ir. 
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CONTRIBUTORY    NEGLIGENCE. 
Plea  or  answer — Continued. 

Confession  and  avoidance,  ii. 

Plea  of  contributory  negligence  as,  ii. 
Plea  bad  if  it  denies  that  defendant  was  negligent,  12. 
Necessity  of  confessing  negligence,  12. 
Attributing  injury  to  negligence  of  both  parties,  12. 
Confession  of  culpable  negligence,  12. 

Under  codes  permitting  as  many  defenses  as  defendant  sees  fit, 
12. 
Averment  of  facts,  12. 

Acts  and  defaults  showring  negligence  to  be  averred,  12. 
Analogous  to  allegations  of  negligence,  13. 
Defense  available  without  plea,  13.  T;;^;:' 

Reply. 

When  necessary,  13. 
Under  the  code,  14. 
Motions  on  the  pleadings. 

To  make  complaint  more  specific  and  certain,  14. 
To  make  answer  more  definite  and  certain,  14. 
In  arrest  of  judgment,  14. 

VONVERSION. 

See  Cross-reference',  15. 

CONVICTS. 

Definition,  15. 

Suits  by,  in  whose  name,  15. 

Indictments  against,  15. 

COPYRIGHT. 

Jurisdiction  at  law  and  in  equity. 

How  infringement  redressed,  16. 
Advantages  of  suing  in  equity,  16. 
Comparison  necessary,  16. 
Publications  not  subject  to  copyright,  16. 
Title  to  copyright  in  dispute.  17. 

Right  to  copyright  need  not  be  determined  at  law,  17. 
Existence  of  remedy  at  law,  17. 
Pfenalties  and  forfeitures,  17. 
Recovery  of  pirated  property,  17. 
Form  of  action  at  law,  17. 
Federal  and  state  jurisdiction. 

United  States  courts  exclusively,  17. 
Rules  of  practice,  17. 

Right  of  action  prescribed  by  congress,  18. 
Common-law  copyright,  18. 
.  Parties.  1 

Suit  by  assignee.  18. 
Action  by  holder  of  legal  title.  18. 
Joinder  of  plaintiffs  and  defendants,  18. 
Author  and  publisher  suing  jointly,  18. 
Joining  defendants  to  avoid  multiplicity  of  suits,  18. 
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COPYRIGHT— Cbw/zMw-^aT. 
Necessary  allegations. 

Showing  title  in  complainant,  i8. 
Defining  infringement,  i8. 
Infringement  with  knowledge,  ig. 
Knowingly  invading  copyright,  19. 
Infringement  in  part,  19. 
Allegations  of  authorship,  19. 
Compliance  with  conditions  precedent,  ig. 
Performance  of  statutory  acts,  19,  20. 
Deposit  of  copies  with  librarian,  20. 
Notice  of  copyright,  20. 
Disjunctive  allegations,  20. 
Conjunctive  allegation,  20. 
Allegations  and  proof. 

Relief  only  as  to  cases  actually  proved,  20. 
Infringement  in  material  part,  20. 
Defendant  alleging  defect  in  complainant's  title,  21. 
Acquiescence  in  infringement,  21. 

Proof  of  oral  agreement  for  use  of  copyright  matter,  21. 
Laciies. 

Long  delay  fatal,  21. 
Accounting  for  delay,  21. 
When  delay  is  no  defense,  21. 
Adverse  possession,  21. 
Allegation  in  bill,  21. 
Delay  in  prosecuting  former  suits,  22. 
Discovery. 

Plaintiff  may  have,  22. 
Discovery  of  no  use  to  plaintiff,  22. 
Discovery  improperly  sought,  22. 
Discovery  refused  on  general  demurrer,  22. 
Penalties  and  forfeitures. 

Not  enforceable  in  equity,  22. 
Form  of  action  at  law,  22. 
Production  of  books  and  plates,  22. 
Allegation  requiring  answer  demurrable,  22. 
Special  demurrer,  22. 
Waiver  of  forfeiture,  22. 

Action  for  penalty — requisites  of  complaint,  22 
Indorsement  on  summons,  22. 
False  notice  of  copyright,  action  for  penalty,  23. 
Reference  to  master. 

When  reference  made,  23. 
Reference  before  hearing,  23. 
On  motion  for  preliminary  injunction,  23. 
Opinion  of  master,  24. 
Injunction. 

Permanent  injunction,  24. 
At  what  stage  of  suit  injunction  granted,  24. 
Temporary  injunction,  24. 
Motion  to  dissolve  injunction,  24. 
T084 


INDEX. 

C  O  P  Y  R I G  H  T—  Continued. 
Account. 

Right  to  account  incident  to  right  of  injunction,  25. 

Decreed  by  federal  court  under  general  power,  25. 

Must  be  prayed  for,  25. 

Cannot  embrace  penalties  or  damages,  25. 
Decrees. 

Cannot  be  made  for  statutory  penalties,  25. 

For  amount  of  profits,  25. 

Exceptions  on  appeal,  25. 
Costs. 

Conduct  of  parties  considered,  25. 

Good  faith  of  defendant,  25. 

Plaintiff  unnecessarily  increasing  costs,  25. 

CORAM   NOBIS  AND  CORAM  VOBIS. 
Definitions. 

Coram  nobis,  26. 
Coram  vobis,  27. 
Distinctions,  27. 
Office  of  the  writ. 

Errors  of  fact  before  trial,  27. 

To  bring  error  to  attention  of  court  and  obtain  relief,  27. 

Death  of  either  party  pending  suit,  27. 

Infancy  of  party  not  represented  by  guardian,  27. 

Coverture  of  party,  27,  28. 

Insanity  at  time  of  trial,  28. 

Defense  not  made  through  fraud,  duress,  or  mistake,  28. 

Adequate  remedy  at  law,  28. 

Apparent  errors,  28. 

Fact  complained  known  of  before  trial,  29. 

Negligence  in  not  ascertaining  fact,  29. 

When  advantage  could  have  been  taken  at  trial,  29. 

Newly  discovered  evidence,  29. 

Adjudicated  issue  of  fact,  29. 
Ministerial  errors,  29. 

Erroneous  executions  and  forthcoming  bonds,  29. 
Errors  of  law,  29. 
Status  in  modern  practice. 

Writ  was  part  of  common  law,  30. 
A  factor  in  modern  practice,  30. 
Distinction  from  English  practice,  30. 
Proceedings  of  like  nature,  30. 
Pover  remains  as  at  common  law,  30. 
As  a  writ  of  error. 

Term  includes  writs  of  coram  nobis  and  coram  vobis,  31. 
.     Distinction,  31. 

Statutes  of  Limitations. 

Writ  must  be  prayed  for  within  statutory  period,  31. 
Statutes  in  analogous  proceedings  applicable,  31. 
Where  no  statute  applies,  31. 
Parties. 

The  plaintiff,  31. 
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CORAM    NOBIS    AND    CORAM    VOBIS. 
Parties —  Continued. 

Parties  affected,  32. 

The  defendant,  32. 

Sureties,  32. 

One  of  several  defendants,  32. 

Feme  covert,  32. 

Bad  faith  of  party  moving,  32. 
Character  and  title  of  proceedings. 

Civil  nature,  32. 

Applicable  to  both  civil  and  criminal  action,  32. 

Not  a  writ  of  right,  32. 

Always  granted  if  error  shown,  32. 

Title  of  action,  32. 
In  what  courts  cognizable. 

In  England,  33. 

In  the  United  States,  33. 

Court  where  judgment  rendered,  33. 
Petition  or  motion. 

Proper  mode  of  proceeding,  33. 

Accompanied  by  affidavit,  33. 

What  affidavits  should  show,  33. 

Petition  containing  grounds  for  writ,  33. 

Assignment  of  errors,  34. 

Showing  reason  for  not  making  defense  before,  34. 

Errors  of  fact,  34. 

Joining  errors  in  fact  and  at  law,  34. 

Original  record.  34. 

Petition  not  evidence,  34. 

Amendment  of  petition,  35. 
Stays. 

Not  operative  as  stay  at  common  law,  35. 

Kentucky  statute,  35. 

In  Pennsylvania,  35. 

In  Tennessee,  35. 
Bars  to  its  issuance. 

Want  of  jurisdiction,  35. 

Review  of  the  law,  35. 

After  motion,  36. 

Plaintiff's  election  to  vacate,  36. 
Citation  of  parties  and  the  writ. 

No  process  of  court  necessary,  36. 

Actual  issuance  of  writ  a  fiction,  36. 

Writ  presumed  to  issue  on  fiat  of  judge,  36. 
Defense  and  plea. 

Demurrers,  36. 

Nulla  est  erratum,  36. 

Dismissal,  36. 

Right  to  dismiss,  36. 

Necessity  of  plea,  36. 
Issue  and  trial. 

Trial  had  upon  issue  of  error,  36. 
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CORAM    NOBIS    AND   CORAM    VOBIS. 
issue  and  \v\lA— Continued. 

Issues  of  original  action  not  involved,  36. 

Authority  of  attorney,  36. 
Judgment 

Recalling  judgment  complained  of,  37." 

Replacing  original  suit  in  old  position,  37. 

Affirming  judgment  complained  of,  37. 
Appeals. 

When  appeal  lies,  37. 

Errors  properly  assigned,  37. 

Abuse  of  discretion,  37. 

Writ  of  error  as  part  of  record,  37. 

Notice  as  part  of  record,  37. 

CORONER'S    INQUESTS. 
In  general. 

Status  of  coroner's  court,  38. 
When  coroner  to  hold  inquest,  38. 

Assistant  coroner,  38. 

Justice  of  the  peace,  38. 

Medical  examiner,  39. 

Consent  of  family  of  deceased,  39. 

Coroner  has  no  vested  right,  39. 

Person  killed  or  dying  suddenly,  39. 

Burial  before  inquest,  39. 

Subjects  of  inquiry  not  specified  by  law,  39. 

Reasonable  inquiry  should  be  made,  39. 

Fees  and  costs  for  preliminary  examination,  40. 

Authority  of  coroner  judicial,  40. 

Authority  to  act  presumed,  40. 

Inquiry  not  discretionary,  after  jury  summoned,  40. 

Statutes  declaratory  of  common  law,  40. 

Delay  by  coroner  unlawful,  40. 

Care  in  selecting  jurors,  40. 

Place  of  inquest,  40. 
Coroner  absent  or  impossible  of  access,  41. 

Justice  of  the  peace  holding  inquest,  41. 

Exigency  must  actually  exist,  41. 

Coroner  may  oust  justice,  41. 

Deputy  coroner,  41. 
Number  of  inquests,  41. 

Upon  several  bodies,  41. 

Bodies  separated  after  death,  4* 

Upon  the  same  body,  41. 
Proc^edure  preiiminary  to  trial  or  inquest. 
Jury  of  inquest,  how  obtained,  42. 

Summoning  the  jurors,  42. 

Verbal  summons,  42. 

Delinquent  juror  may  be  fined,  42. 

Compensation  of  jurors,  43. 
Witnesses,  attendance  and  character,  43. 
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CORONER'S    INQUESTS. 

Procedure  preliminary  to  trial  or  'm^\x^%\— Continued. 

Attendance  compulsory,  43. 

Accused  cannot  be  compelled  to  testify,  43. 

Physician  or  surgeon  may  be  summoned,  43. 

Employment  of  physician  discretionary,  43. 

Compensation  of  physician,  43. 

Selection  of  physicians,  43. 

Physician  need  not  reside  in  county,  43. 
Publicity  of  the  proceedings. 
The  inquest  proper,  43. 

General  public  may  attend,  43,  44. 

Particular  individuals  may  be  excluded.  44. 

Suspected  party  no  right  to  be  present,  44. 

Representation  by  counsel,  44. 

Address  to  jury  not  allowable,  44. 
TliQ  post-mortem  examination,  44. 

Public  no  right  to  be  present,  44,  45. 

Jurors  no  right  to  witness /c;^/  viortem,  45. 

Right  of  accused  to  be  represented  by  physician,  45. 
Procedure  at  the  trial  or  inquest. 
Qualification  of  jury. 

Should  be  sworn,  45. 

Need  not  all  be  sworn  at  once,  45. 

Coroner  must  administer  oath,  45. 

Charge  from  coroner,  46. 
View  of  body,  46. 

An  essential  requisite,  46. 

Coroner  and  jury  must  act  in  conjunction,  46. 

Body  must  be  dug  up  if  buried,  46. 

Second  inquisition,  46. 

Coroner  must  act  in  conformity  with  law,  46. 

Examination  should  be  minute  and  careful,  46. 

View  must  be  calculated  to  afford  information,  47. 
The  testimony,  47. 

All  persons  claiming  knowledge  should  be  heard,  47. 

General  evidence  admissible,  47. 

Juryman  may  be  witness,  47. 

General  law  as  to  witnesses  prevails,  47. 

Criminating  evidence,  47. 

Dying  declarations,  47. 

Witnesses  should  be  enrolled  and  sworn,  47. 

Examination  conducted  by  coroner,  47. 

Interested  parties  putting  questions,  47. 

Witnesses  must  answer,  47. 

Jurors  may  question  witnesses,  47. 

Testimony  to  be  reduced  to  writing,  48. 

Parol  evidence  as  to  testimony  before  coroner,  48. 
Reaching  a  verdict,  48. 

Coroner  should  sum  up,  48. 

Instruction  in  questions  of  law,  48. 
Deliberations  of  the  jury,  48. 
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CORONER'S    INQUESTS. 

Procedure  at  the  trial  or  inquest — Continued. 

Coroner's  duty  to  receive  verdict,  48. 
Adjournment  of  the  inquest. 

Jury  may  be  adjourned  to  another  day,  48. 
Great  discretion  necessary,  49. 
Jurors'  recognizance  to  be  taken,  49. 
Burial  of  the  body,  49. 
Record  of  adjournment,  49. 
Procedure  upon  reassembling,  49. 
The  verdict. 

Stating  who  deceased  was,  49. 

Stating  how,  when,  and  where  death  occurred,  49. 
Murder  and  manslaughter,  49. 
Accessories  after  the  fact,  49. 
Unknown  person,  49. 
Must  be  reduced  to  writing,  49. 
Forgery  to  add  to  verdict,  49. 
The  inquisition. 

Definition,  49. 
Filing  inquisition,  49. 
Requisites,  49. 

Jurisdictional  facts,  49. 

Name  of  deceased,  50. 

Venue,  50. 

Oath  of  jurors,  50. 

Certainty,  50. 

Signing  and  attesting,  50. 

Seal,  50. 

Names  of  jurors  should  be  set  out,  50. 

Coroner's  certificate,  50. 

Inquisition  before  deputy  coroner,  50. 
Further  proceedings. 

Proper  persons  bound  over,  50. 

Witnesses  for  the  prosecution  to  be  bound  over,  51. 

Examination  of  prisoners  arrested  on  coroner's  warrant,  51. 

CORPORATIONS. 

Suits  by  corporate  creditors.     See  CREDITORS'  BiLLS. 

Right  to  sue  and  liability  to  be  sued. 

Foreign  and  domestic  companies,  54. 
At  law  and  in  equity,  54. 
Rights  the  same  as  those  of  individual,  54. 
Appearance. 

Manner  of;  by  attorney,  54. 

Pleas,  generally,  54. 

By  whom  answer  should  be  made,  54. 

Evidence  of  appearance,  54. 

Warrant  of  attorney,  55. 

Effect  of  general  appearance;  conferring  jurisdiction,  55,  56. 

Appointment  of  receiver,  55. 

United  States  courts,  56. 
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CORPORATIONS. 

Appearance — Continued. 

Special  appearance,  56. 
Parties. 

Corporation  proper  party,  56. 

Suit  in  name  of  stockholders,  56.  ' 

Defenses  by  stockholders,  56. 

Where  property  or  franchise  is  concerned,  '57. 

Corporation  must  be  party,  57. 

Creditor's  bill,  57. 

Appointment  of  receiver,  57. 

Revoking  franchise,  57. 

Setting  aside  election,  57. 

Bill  to  enjoin  sale  of  stock,  57. 
Corporate  wrongs,  57. 

At  instance  of  corporation,  57. 

Individual  wrong  to  stockholder,  57. 

Conspiracy  to  wreck  corporation,  57. 

Action  against  directors  for  misfeasance,  57. 

Fraudulent  overissues  of  stock,  57. 
,  Suits  between  stockholders  involving  ownership  of  stock,  58. 

Suit  to  enforce  statutory  liability,  58. 

Corporation  not  iti  esse,  58. 

Dissolution  of  corporation,  58. 
Right  to  withdraw  from  litigation,  58. 
Interest  of  corporation  passing  to  successor,  58. 
Corporation  distinct  from  stockholders,  58. 
No  fiduciary  relationship  to  stockholders,  59. 
Individual  members;  bill  of  discovery,  60. 
Creditors  as  parties,  60. 

Intervention  in  action  against  corporation,  60. 
Joint  demands,  61. 
Pleadings. 

All  rules  of  pleading  applicable  to  corporations,  61. 

Corporations  bound  by  general  rules,  61. 

Action  of  assumpsit,  61. 

Action  of  trespass,  62. 

Action  of  debt,  62. 

Trespass  on  the  case,  62. 

Book-account,  62. 

Corporation  assimilated  to  natural  person,  62. 
In  what  name  to  sue  and  be  sued,  62. 

Generally  in  corporate  name,  62. 

Not  necessary  to  repeat  name,  63. 

In  names  of  officers  of  company,  63. 

Notes,  bonds,  or  securities,  63. 

Omitting  names  of  officers,  64. 

Statutes  authorizing  suits  by  officers,  65. 

Suit  in  name  of  officer;  amendment  substituting  corporation,  65. 

Where  corporation  is  known  by  several  names,  66. 

Where  corporate  name  is  changed,  66. 

Suits  in  new  name  to  enforce  former  contracts,  66,  67. 
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Pleadings — Continued. 

Consolidation,  67. 

Unsuccessful  attempt  to  change  name,  68. 
Where  contract  with  or  by  corporation  is  in  wrong  name,  68. 
Suit  in  corporation's  true  name,  68. 

Averments  showing  name  in  which  contract  was  made,  68. 
How  misnomer  taken  advantage  of,  68. 
Plea  in  abatement,  68. 

Misnomer  waived  by  pleading  to  the  merits,  69. 
Amendment  to  cure  mistake,  6g. 
Corporate  existence,  70. 

Whether  necessary  to  allege,  70. 
Introductory  statement,  70. 

Authorities  holding  that  no  averment  is  necessary,  70. 
The  rule  under  the  early  decisions,  70. 
When  name  imports  a  corporation,  71,  72. 
Estoppel  to  deny  corporate  existence,  72. 
Judicial  knowledge  of  corporate  existence,  73.  i 

Authorities  holding  averment  necessary,  73. 
In  case  of  foreign  corporation,  73. 
Domestic  corporation  created  by  private  act,  74. 
Corporations  generally,  74. 
Statutes  regulating  question,  74. 
What  is  a  sufficient  allegation,  75. 

Allegation  of  legal  conclusion,  75. 

Setting  forth  act  creating  company,  75. 

Alleging  whether  act  was  public  or  private,  75. 

Allegations  as  to  where  or  for  what  purpose  defendant  was 

incorporated,  76. 
Compliance  with  conditions  precedent,  76. 
Instances  of  sufficient  allegations,  76. 
Repetition  in  different  counts,  76. 
Denial  of  corporate  existence,  77. 
The  general  issue,  77. 
At  common  law,  77. 
Necessary   to   show   corporate   existence   where  general 

issue  pleaded,  77,  78. 
Corporate  existence  of  defendant,  79. 
Decisions  under  the  code,  79. 

Raising  question  of  corporate  existence  by  general  denial, 
80. 
Special  pleas,  80. 

Corporate  existence  only  put  in  issue  by  special  plea,  80. 
Verification  of  plea,  81. 
Plea  in  abatement,  best  method,  81. 

By  pleading  over  to   the  merits;  corporate  existence  ad- 
mitted, 81. 
Plea  of  nul  tiel  corporation,  82. 

When  pleaded  of  the  plaintiff,  82. 
Whether  in  bar  or  in  abatement,  83. 
Condition  precedent,  83.' 
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Pleadings— Ci3w/j««^</. 

Amounting  to  general  issue,  84. 
When  pleaded  of  the  defendant,  84. 
Plea  by  an  alleged  corporation,  84,  85. 
How  existence  of  alleged  corporation   is  best  deter- 
mined, 85. 
Pleaded  of  third  party,  86. 
Answer,  86. 

Objection  that  plaintiff  has  no  corporate  existence,  86. 
Verifying  answer,  87. 

Denial  of  knowledge  or  information,  87,  88. 
Particularity  required,  88. 

Defense  in  noncompliance  with  conditions  precedent,  8g. 
Demurrer,  89. 

For  failure  to  allege  corporate  existence  or  compliance  with 
conditions  precedent,  89,  90. 
Admission  of  corporate  existence,  90. 

Answer  admitting  corporate  character,  90. 
Answer  admitting  possession,  91. 
Giving  appeal  bond,  91. 
The  doctrine  denied,  91. 
Plaintiff  bound,  91. 
How  dissolution  pleaded,  91. 

In  abatement  and  not  in  bar,  91. 
Particularity  required,  91. 

Stating  manner  in  which  corporate  power  ceased,  92. 
How  to  allege  corporate  acts,  92. 
Acts  done  by  agents,  92. 
Corporations  suing  on  contract,  92. 
Specially  pleaded  defenses,  93. 

Defenses  required  to  be  specially  pleaded  by  natural  person,  93. 
Want  of  authority,  93. 
Stock  not  subscribed,  93. 
Invalidity  of  execution  of  mortgage,  93. 

Care  to  be  taken  in  use  of  general  denial  or  general  issue,  93. 
Plea  bad  as  amounting  to  general  issue,  94. 
Pleading  charter  or  by-laws,  94. 

Setting  forth  particular  parts,  94. 
By-laws  admitted,  94. 
Action  against  individual  members,  94. 
Basing  defense  on  rules  or  by-laws,  94. 
Setting  out  charter  at  length,  94. 
Action  for  libel,  94. 
Ultra  vires,  59. 

Allegation  that  contract  was  not  ultra  vires,  95. 
Power  to  take  property,  95. 
General  allegations,  95. 

Setting  forth  authority  to  do  unusual  thing,  95. 
Action  by  corporation;  special  plea  of  ultra  vires,  95. 
Defense  of  ultra  vires  allowable  to  corporation- must  be  specially 
pleaded,  96. 
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Abatement  of  action  by  dissolution  or  consolidation. 

Right  to  sue  after  dissolution,  96. 
No  action  maintainable,  96. 
Action  pending  when  company  dissolved,  96. 
Statutes  preserving  right  to  sue,  97. 

Renewing  charter;  right  to  revive  liabilities  to  corporation,  97. 
Liability  to  be  sued  after  dissolution,  97. 
Debts  due  extinguished,  97. 
Attachment,  98. 

Judgment  after  proceedings  commenced  but  before  decree,  98. 
Dissolution  by  voluntary  act,  98. 
Failing  to  wind  up  business,  98. 
Consolidation,  98. 

Does  not  abate  pending  suits,  98,  99. 
Dissolving  consolidation,  98. 

Legislature  may  provide  against  abatement  of  suits,  99. 
Suit  for  personal  injuries,  99. 

Bringing  in  representatives  of  dissolved  corporation,  99. 
COSTS. 

Costs  in  suit  for  infringement  of  copyright,  see  Copyright. 

In  action  for  death  by  wrongful  act,  see  Death  by  Wrongful  Act. 

Introductory. 

Definition,  io6. 

Expenses  allowed  by  law,  106. 
Attorney's  fees  and  commissions,  106. 
*  Costs  of  what  court,  107. 

Costs  incurred  after  judgment,  107. 
Distinguished  from  disbursements  and  fees,  107. 
Classes,  107. 

Interlocutory  and  final,  107. 

Between  party  and  party,  and  between  attorney  and  client,  108. 
History,  108. 

At  common  law  and  in  England,  108. 
In  this  country,  108. 
Nature,  108. 

Relation  to  damages,  108. 

In  nature  of  damages,  108. 
Not  to  be  awarded  as  such  by  jury,  108. 
As  punishment  and  as  recompense,  108. 
Erroneous  costs  invalidating  judgment,  109. 
Element  of  jurisdiction,  109. 
Assignability,  log. 
Relation  to  judgment,  109. 

Judgment  for  costs  is  a  debt,  109. 
Payment  of  costs  alone  no  bar  to  limitations,  109. 
Interest  on  judgment  for  costs,  109. 
Costs  general  or  specific,  109,  no. 
Power  to  award  costs. 

At  law — Dependent  upon  statute,  ito. 
Costs  provided  for  by  statute,  no. 
No  inherent  power  in  courts,  no. 
Federal  courts,  no. 
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Power  to  award  costs — Continued. 

On  special  proceedings,  no. 
Stipulation  by  parties,  in. 
Construction  of  statutes,  in. 
Discretion  of  court,  iii. 
What  statute  governs,  in. 
In  point  of  time,  in. 

Statute  enforced  at  termination  of  controversy,  112. 
Where  case  has  been  given  to  referee,  112. 
Where  case  has  been  tried  in  court,  112. 
Time  of  verdict,  not  judgment  controls,  112. 
Recovery  equivalent  to  verdict,  112. 
Dismissal  of  complaint,  n2. 
Stay  of  proceedings,  112. 

More  than  one  verdict,  112.  * 

Award  by  referees,  113. 
Legislative  changes,  113. 

Whether  statutes  apply  to  pending  suits,  113. 
In  point  of  place,  113. 
In  equity,  114. 

Discretion  of  court,  114. 
Statute  of  Rich.  II.,  114. 
Who  may  award,  114. 
The  court,   114. 

Tribunal  authorized  by  law,  115. 

Vice-chancellor,  115.  * 

Auditor,  115. 

Taxation  by  the  clerk,  115. 
The  jury,  115. 

Not  within  their  province,  115. 
Exceptional  cases,  115. 
Costs  in  former  action,  115. 
Part  of  verdict  awarding  costs  void,  116. 
In  action  ex  delicto,  116. 
An  arbitrator,  116.  ** 

Power  of  referee,  116. 
Where  there  is  lack  of  jurisdiction,  117. 
Power  of  court  to  award  costs,  117. 
Rule  that   plaintiff  was   stopped    to  deny  jurisdiction  to   award 

costs,  118. 
Where  lack  of  jurisdiction  not  apparent,  119. 
Lack  of  jurisdiction  arising  from  repeal  of  statute,  119. 
Cases  remanded  from  federal  to  state  court,  120. 
On  appeal  where  no  jurisdiction  below,  120, 
Time  of  awarding,  120. 

Of  final  judgment  after  disposition  of  case,  120. 

Parties  out  of  court,  120. 

Action  dismissed,  120. 

After  judgment  signed,  120. 

Judgment  on  demurrer,  120. 

Subsequent  term,  121. 
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COSTS. 

Power  to  award  tiQ%\%— Continued. 
Plea  in  abatement,  121. 
Judge's  certificate  of  costs,  121. 
Failure  to  enter  judgment  for  costs,  121. 
Rule  in  equity,  121. 
Rule  in  probate  court,  121. 
Decision  of  question  of  costs  alone,  121. 
Decision  of  question  after  settlement  by  parties,  121. 
Right  to  and  liability  for  costs. 
When  right  vests,  121. 

Not  until  final  judgment,  121. 
Discharge  in  bankruptcy,  121. 
Ownership,  122. 

Party  or  attorney,  122. 
Prevailing  party,  122. 

Costs  usually  follow  judgment,  122. 

Paid  by  unsuccessful  party,  122. 

In  what  case  rule  applies,  123. 

Award  of  arbitrator  or  referee  silent  as  to  costs,  123. 

Who  is  prevailing  party,  123,  124. 

By  statute,  124. 

Court   limiting   costs    of    prevailing  party  or  refusing  them 
altogether,  125. 
Various  terminations  of  suit,  125. 
Nonsuit,  125. 

Plaintiff  liable  for  costs,  125. 

Bankruptcy  of  defendant,  125. 

Nonsuit  as  to  party  erroneously  summoned,  125. 

Action  for  a  fine,  125. 

Court  may  enforce  agreement  between  parties,  126. 
Discontinuance,  126. 

Practice  similar  to  nonsuit,  126. 

Plaintiff  usually  required  to  pay  costs,  126. 

When  plaintiff'  allowed  to  discontinue  without  costs,  127. 
Abandonment  or  dismissal  by  plaintiff,  128. 
Dismissal  by  court,  129. 

Upon  motion  of  plaintiff,  129. 

Where  both  parties  in  court,  129. 

Mistake  of  judge  or  sheriff,  129. 

No  plaintiff  named  in  writ,  129. 

Where  court  can  afford  no  relief,  130. 

Dismissal  without  jury,  130. 
Dismissal  at  first  term,  130. 
On  abatement,  130. 

No  costs  in  case  of  death,  130. 

Judgment  for  defendant  on  plea  in  abatement,  131. 

Defendant  sued  in  wrong  county,  131. 

No  such  person  as  plaintiff,  131. 
Arrest  of  judgment,  131. 
Upon  various  pleadings,  131. 
Demurrer,  131. 
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Right  to  and  liability  for  costs — Continued. 

Plea,  puis  darrein  continuance,  132. 
Disclaimer,   132,  133. 
Repleader,  133. 
Where  there  are  several  defendants,  133. 

Where  plaintiff  recovers  general  judgment,  133. 
Recovery  by  some  defendants  only,  133. 
Legislation  concerning,  133. 

What  costs  successful  defendant  entitled  to,  134. 
Where  one  defendant  suffers  default  and  the  other  defends,  135. 
Joint  or  several  bills  of  costs,  135. 

Where  the  defendants  do  not  sever,  135. 
One  bill  of  costs  only,  135. 
Copartners,  135. 

Plaintiff  nonsuited  as  to  part  of  defendants,  135. 
Joint  pleading  below — severance  on  appeal,  13^. 
Several  pleadings,  136. 
Defendants  not  united  in  interest,  136, 
Inactions  of  tort,  136. 
Where  the  defendants  sever,  136. 
Entitled  to  several  costs,  136. 
.    ,  Practice  in  New  York,  136. 

Application,  when  necessary,  136. 
Costs  to  absent  defendant,  137. 
Several  parties  to  note,  137. 

Severance  where  defendant  ought  to  have  joined,  137. 
Plaintiff  prevailing  in  action  of  tort,  137. 
Appearance  by  the  same  attorney,  138. 
Appearance  by  different  attorneys,  138. 
Discontinuance  as  to  one  or  more,  139. 
Where  there  are  several  suits,  139. 

Costs  allowed  where  suits  entirely  distinct,  139. 
Where  fate  of  other  suits  dependent  upon  one,  139. 
Several  suits  instituted  where  only  one  necessary,  139. 
Set-off,  140. 

Upon  the  same  cause  of  action,  140. 
Against  joint  tortfeasors,  140. 
Against  different  parties  to  same  note,  140. 
Where  several  suits  are  or  might  be  consolidated,  141,  142, 
Failure  to  set  off  claim  afterwards  sued  on,  142. 
Apportionment  and  division,  142. 
Where  success  is  divided,  142. 
Costs  usually  refused,  142. 
Granting  of  costs  discretionary,  142. 
Suit  upon  claim  composed  of  several  items,  142. 
Suits  for  recovery  of  personal  property,  143. 

Where  plaintiff  establishes  right  to  some  only,  143. 
Where  there  are  several  counts  or  issues,  143. 

Where  several  counts  and  each  partially  successful,  143,  144. 
Several  counts  for  same  cause  of  action,  144. 
Abandonment  of  some  counts,  145. 
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Right  to  and  liability  for  zq%\%— Continued. 

When  several  issues  are  joined,  145. 

Some  issues  found  for  plaintiff  and  some  for  defendant, 

145. 
Rule  does  not  refer  to  parts  of  single  issue,  146, 
Issues  arising  on  testimony  at  trial,  146. 
Issues  of  law  and  fact,  146. 

Which  party  entitled  to  costs,  146. 
Decision  upon  demurrers,  146. 
In  replevin,  146. 
Where  case  is  settled  out  of  court,  146. 
By  compromise,  146. 
By  payment  by  the  defendant,  147. 
Plaintiff  entitled  to  costs,  147. 
Waiver,  147. 

"  All  costs  that  have  accrued,"  147. 
Costs  accrued  subsequent  to  payment,  147. 
In  scire  facias,  147. 

Where  judgment  rendered  for  plaintiff  for  amount  fixed  by 
stipulation,  147. 
Novel  and  doubtful  questions,  147. 

Refusal  of  court  to  award  costs,  147. 
Ambiguous  legislation,  148. 
Advice  of  counsel,  148. 
Various  classes  of  parties,  148. 
Parties  to  the  suit,  148. 

No  costs  against  one  not  a  party,  148. 
Persons  having  no  privity,  148. 
Amicable  action,  148. 
In  ejectment,  148. 
Party  irregularly  made,  148. 
Unknown  nonresident  owners,  148. 
Attorney  as  a  party,  148. 
Substituted  parties,  149. 
Parties  interested,  but  not  of  record,  149. 
Suit  brought  or  defended  in  name  of  another,  149. 
Person  merely  taking  active  part,  149. 
Unauthorized  use  of  name,  149. 
Nominal  parties,  149. 
Plaintiff  suing  in  another's  right,  15a 
Equitable  plaintiffs,  150. 
Assignor  and  assignee,  150,  151. 
General  assignee  for  benefit  of  creditors,  151. 
Governments  or  municipalities,  151,  152. 
Public  officers,  152,  153. 
Attorneys,  153. 

Ordinarily  not  liable,  153. 
Scandalous  pleadings,  153. 
Action  of  court  improperly  procured,  154. 
Gross  negligence,  154. 
Unauthorized  appearance,  154. 
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Right  to  ami  liability  for  costs — Continued. 

Neglecting  to  appear,  154. 

Nonexisting  client,  154. 

Sheriff  and  clerk  fees,  154. 

Attorney  as  assignee,  154. 

Attorney  indorsing  writ,  154. 

Disbarment  proceedings,  155. 

Attorneys,  when  parties,  155. 

Party  not  an  attorney  conducting  suit,  155. 

Attorney  for  nonresident  plaintiff,  155. 
Infants,  155. 
Guardians,  155. 
Next  friend,  155,  156. 
Married  women,  156. 
Stockholders,  156. 
Executors  and  administrators,  156. 
Trustees  and  receivers,  156. 
Garnishees,  156. 
Estate  or  fund,  156. 

Where  fund  created  or  brought  into  court  by  party,  156. 

Persons  acting  in  representative  capacities,  157. 

Counsel  fees,  157. 

Executors,  157. 

Insanity  proceedings,  157. 

Assignee  in  insolvency,  157. 

Construction  or  contest  of  will,  157. 

Interpleader,  157. 

Interveners,  157. 

Suits  in  forma  pauperis,  157. 

Costs  dependent  on  amount  in  controversy  or  sum  recovered. 

Costs  dependent  on  amount  of  demand,  157. 

In  general,  157. 

Court  must  have  jurisdiction,  157,  158. 

Payments  not  part  of  claim,  158. 
Costs  dependent  on  amount  recovered,  159. 

Statute  governs,  159. 

Interest  and  costs  not  considered,  160,  161; 

Recovery  of  nominal  damages,  161. 

Reasonable  expectation  of  greater  recovery,  161,  162. 

Amendment  new  grounds  of  recovery,  162. 

Jury  must  assess  sum  certain,  162. 

Action  upon  contract,  162. 

"  Finally  recovers,"  162. 

Costs  of  quashing  execution,  162. 

Plea  of  limitations,  162. 

Removal  from  state  to  federal,  163. 

Settlement  out  of  court,  163. 

Deduction  for  usury,  163. 

In  case  of  appeal,  163. 

Plaintiff  recovering  less,  163. 
Reversal  for  plaintiff,  163. 
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Costs  dependent  on  amount  in  controversy  or  sum  recovered — Continued. 
Judgment  for  defendant,  164. 
When  several  defendants,  164. 
Jurisdiction  as  afifecting  costs,  164. 

Action  within  exclusive  jurisdiction  d  upper  court,  164. 
Accounts  exceeding  general  jurisdiction,  165. 
Action  within  jurisdiction  of  justice,  165. 
When  jurisdiction  concurrent,  165. 
Jurisdiction  determined  by  amount  recovered,  165. 
Recovery  of  less  than  fixed  amount,  166. 
Complaint  containing  several  causes  of  action,  166. 
Reasonable  grounds  of  greater  recovery,  166.  « 

Reduction  due  to  deficiency  in  article  sold,  167. 
Suit  on  replevin  bond,  167. 
Partial  costs,  167. 

Unfounded  demand  for  large  sum,  167. 
Demanding  sum  exceeding  jurisdiction  of  justice  in  New 
York,  167. 
Reduction  by  consent  of,  168. 
Costs  in  specific  actions,  168. 

Cases  referred  to  arbitrators,  168. 
Actions  in  tort  generally,  168. 
Breach  of  warranty,  169. 

Actions  for  chattels  and  choses  in  action,  169,  170. 
Libel  and  slander,  170. 
Suits  to  enforce  liens,  171. 
Actions  for  penalties,  171. 
Replevin  suits,  171,  172. 
Actions  of  trespass,  172. 
Actions  of  trover,  172. 
Costs  in  actions  concerning  realty,  172. 
The  general  rule,  172. 
Issue  as  to  title,  172. 
In  general,  172. 
Raising  the  issue,  173,  174. 
When  title  not  in  issue,  175. 
In  general,  175. 

When  plaintiff's  title  admitted,  176. 
When  successfully  determined,  176. 
Costs,  when  recovery  below  limited  amount,  176. 
Costs  in  suits  for  trespass,  176. 
The  general  rule,  176. 
Trespass  quare  clausum  f regit,  176. 
Costs  in  other  actions  for  damages,  177. 
Allowing  plaintiff  full  costs,  177,  178. 
When  action  for  nuisance  and  not  for  trespass,  178. 
"  A  right  to  an  easement,"  178. 
Costs  discretionary  with  court,  178. 
When  justice  without  jurisdiction,  178. 
No  more  costs  than  damages,  178. 

Costs  limited  to  amount  of  recovery,  178. 
1099 


INDEX, 

COSTS. 

Costs  dependent  on  amount  in  controversy  or  sum  reco^erei— Continued. 
Title  to  land' not  involved,  179. 

Right  to  use  of  water  not  in  question,  179. 

Jury  can  not  otherwise  award  costs,  179. 

Plaintiff  must  be  awarded  such  costs,  179. 

Lack  of  recovery  due  to  plaintiff's  waiver,  179. 

"  Costs  "  includes  disbursements,  179. 

No  more  costs  than  amount  finally  recovered,  180. 

Cases  where'rule  not  applicable,  179,  180. 

Who  liable  for  remaining  costs,  180. 

One-quarter  costs,  181. 
'  Reasonable    expectation    of   greater    recovery   founded  on    mis- 

apprehension of  the  law,  181. 
When  claim  reduced  by  set-off,  181. 
When  claim  reduced  by  tender,  181. 
When  claim  reduced  by  payment,  181. 
When  claim  reduced  by  offer  of  judgment,  iSl. 
When  claim  reduced  in  other  ways,  181. 

Disclaimer  of  another  claim,  181. 

Equitable  defense,  181. 

Counter  evidence,  181. 

Parol  offer  to  refer,  181. 

Return  of  article  sued  for,  181. 

Special  contract  to  pay  third  person,  182. 

Admission  of  sum  in  hand,  182. 

Breach  of  warranty,  182. 

Other  matters  of  reduction,  182. 
Double  and  treble  costs. 

When  allowable,  182. 

By  statute  in  certain  cases,  182. 

Frivolous  exceptions,  182. 

Replevin  suits,  182. 

Interlocutory  motions,  182. 

Report  of  referees,  182. 

Equitable  actions,  183. 

No  special  finding  necessary,  183. 

Verbal  agreement  to  settle,  183. 

Application  must  be  made,  183. 

What  statute  governs,  183. 

On  writ  of  error  and  appeal,  183. 

Allowed  to  officers  successfully  sued,  183. 
Mode  of  computation,  184. 
Costs  upon  granting  new  trial,  1S4. 
Costs  in  equity. 

General  principles,  184. 

Discretion  of  court,  184. 

Discretion  not  to  be  exercised  arbitrarily,  185. 

Various  classes  of  actions,  185. 

Revision  of  decision  of  court,  185. 

No  fixed  rules,  186. 

Court  considers  circumstances,  186. 
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COSTS. 

Costs  in  equih/ — Continued, 

Recognized  rules,  i86. 

Time  of  awarding  costs,  i86. 

Express  award,  i86. 
The  prevailing  party,  i86. 

Entitled  to  receive  costs,  i86. 

Cases  illustrating  discretion  of  court,  187. 

Prevailing  party's  claim  rebutted,  187. 

Set-off,  187. 
When  costs  will  be  apportioned  or  not  awarded,  187. 

Both  parties  in  fault,  188. 

Laches,  188. 

Bad. faith,  188. 

Each  partially  successful,  188. 

Bill  and  cross  bill,  188. 

Bill  with  double  aspect,  i83. 

Capacities,  188. 

Insolvent,  188. 

Plaintiff  having  reasonable  ground  for  filing  bill  although  relief 
denied,  188. 

Remedy  at  law,  189. 

Unreasonable  action  of  plaintiff,  189. 

Equity  must  be  done,  i8g. 

Offer  of  settlement,  189. 

Award  of  arbitrators,  189. 

Amicable  suits,  189. 
Dismissal,  189. 
Pleadings,  190. 

Defendant  answering  when  he  might  have  demurred,  190. 

On  exceptions  to  answer,  190. 

Separate  answers,  190. 

Parties  not  answering,  191. 

Demurrer,  191. 

Prayer  for  process  in  bill,  191. 

Decree  pro  confesso,  191. 

Unnecessary  answer,  191. 

Cause  of  action  removed,  191. 
Parties,  191. 

Persons  unnecessarily  or  improperly  joined,  191. 

Formal  party,  191. 

Proper  party,  191. 

Charging  cause  to  fund,  191. 

A  mere  agent  as  party,  191. 

On  disclaimer,  192. 

Parties  joined  under  erroneous  discretion  of  court,  192. 

Making  person  a  party  under  cross  bill  or  personal  bill,  192. 

Mere  terre-tenants,  192. 

Necessary  parties  omitted,  192. 
Costs  in  criminal  cases,  192. 
Costs  in  appellate  court. 

General  discretion,  192. 
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COSTS. 

Costs  in  appellate  court — Contmued. 

Subject  only  to  statutory  limitation,  192. 

Costs  without  respect  to  affirmance  or  reversal,  193. 

Doubtful  case,  194. 

Complicated  will,  194. 

Verdict  taken  subject  to  opinion  of  superior  court,  194. 

Appeal  entered  without  legal  authority,  194. 

Overruling  demurrer,  194. 

Error  brought  on  void  finding,  194. 

Interlocutory  decree  erroneous  as  to  parties,  194. 

Unnecessary  multiplicity  of  appeals,  194. 

Appellants  appearing  by  different  attorneys,  194. 

Several  cases  to  abide  event  of  one  appeal,  194. 

Prevailing  party  usually  receives  costs,  194. 

Appellant  must  obtain  more  favorable  judgment,  195. 
Writs  of  error,  196,  197. 
Affirmance,  197. 

Authority  of  court  generally  limited  by  statute,  197. 

Appellant  generally  charged  with  costs,  198. 

Costs  only  allowed  against  actual  appellant,  198. 

Interest  taxable  as  costs,  198. 

Correction  of  record,  198. 

Vexatious  appeal,  198 

Failure  to  serve  printed  papers,  198. 

Justification,  198. 

Complicated  case,  198. 

Withholding  of  costs,  198. 

Immaterial  error.  199. 

Misapprehension  of  statute,  199. 

Reversal  as  to  third  party,  199. 
Dismissal,  199. 

Operates  as  an  affirmance,  199. 

Appellant  liable  for  costs,  199. 

Dismissal  for  want  of  jurisdiction,  200. 
Reversal,  200,  201,  202. 

According  to  attending  circumstances,  200, 
Partial  affirmance  or  reversal,  202. 

Amounts  to  success  for  appellant,  202. 

Costs  within  discretion  of  court,  202. 

Cost  to  successful  appellant,  203. 

Separate  appeals,  203. 

Cross  appeals — both  parties  successful,  203. 

Abandonment  of  appeal,  203. 

Nonappellants,  203. 

Neither  party  successful,  203. 

Slight  modification  of  judgment,  204. 

Vexatious  appeal,  204. 
,  Modification  in  favor  of  appellee,  204. 

Judgment  erroneous  through  fault  of  one  or  both  parties,  204. 
Remittitur,  204. 

Oi  amount,  204. 
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COSTS. 

Costs  in  appellate    ouri—Coniiuued. 

Costs  charged  to  party  entering  remittitur,  204. 

Subject  to  discretion  of  court,  204. 

Unnecessary  hearing,  204. 

Remittitur  entered  by  request,  204. 

Usurious  interest,  204. 

Remittitur  filed  after  wrtt  of  error  sued  out,  204. 

Disclaimer  accepted  in  satisfaction,  204. 

Mutual  mistake,  204. 
Of  record,  205. 
Appeals  from  magistrates,  205. 

Discretionary  and  not  reviewable,  205,  206. 
Unsuccessful  party  liable  for  costs,  206^  207. 
\ppeals  from  commissioners,  208. 

Party  losing  at  last  trial  pays  costs,  208. 
Award  of  commissioners  reduced  on  appeal,  208. 
Certiorari  commissioners  of  highways,  208. 
Insertion  of  costs  in  record  without  application  to  court,  208. 
Appeals  from  probate  courts,  208. 
Discretion  of  court,  208. 
Unsuccessful  appellant  pays  costs,  2og. 
Prevailing  party's  right  to  costs,  209. 
Appeals  from  surrogate,  209. 
Negligence  or  default  as  affecting  costs,  210. 

Negligent  or  defaulting  party  must  pay  costs,  210. 
Appellant  conducting  himself  improperly  must  pay  costs,  210. 
Party  pleading  defectively  must  pay  costs,  211. 
Omission  to  file  papers,  211. 
Appeal  on  point  not  made  below,  212. 
Prolix  transcripts,  212.  ' 

Jurisdiction  of  supreme  court  plenary,  212. 
Transcript  prepared  by  attorney,  212. 
Only  necessary  part  of  record  taxable  as  cost,  213. 
Only  number  of  pages  necessary  allowed,  213. 
Unnecessary  matter  included  by  request,  213. 
Costs  on  a  rehearing,  213. 
Affidavits  of  witnesses,  213. 
Tv,^o  appeals  in  same  cause,  213. 
Two  copies  of  record,  213. 
Duplicate  arguments,  213. 
Complete  or  final  record,  213. 
Stenographic  copy  of  testimony,  213. 
Reporter's  notes,  213. 

Superfluous  matter  inserted  by  clerk.  214. 
Where  record  of  lower  court  affirmed,  214. 
Superfluous  matter  taxable  to  party  in  fault,  214. 
Additional  abstract,  214. 
Division  of  costs,  214. 

Proof  may  be  taken  as  to  responsibility  for  prolixity,  214. 
Only  cost  of  necessary  and  proper  transcript,  215. 
Costs  for  printing  matter  in  appellee's  abstract  which  is  also  in 
appellant's  abstract,  216. 
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COSTS. 

Costs  in  appellate  (iQ\xx\.— Continued. 

Revision  of  costs,  216. 

General  doctrine,  216. 

Appellate  court  interferes  only  when  discretion  abused,  ci6. 

Presumption  in  favor  of  proper  action  below,  217. 

Costs  merely  incidental  to  suit,  2  S. 
In  equity,  218. 

Costs  always  discretionary  with  chancellor,  218. 

No  rehearing  on  questions  of  costs,  219. 

Funds  under  control  of  court,  219. 

Oppressive  accumulation  of  costs,  219. 

Objection  must  be  inserted  in  bill  of  exceptions,  219. 

Costs  not  reviewed  on  motion,  219. 
Interpretation  of  decrees,  219. 

Affirmance  or  reversal  withheld,  219,  220.  ' 

Reversal  of  reversal,  220. 
"  With  costs  in  both  courts,"  220. 
"  Costs  to  abide  event,"  220. 
Decree  silent  as  to  costs,  220. 
Costs  on  interlocutory  and  special  proceedings. 
Interlocutory  costs,  221. 

Usually  discretionary  with  court,  221. 
Usually  awarded  to  prevailing  party,  221. 
Necessary  motions,  221. 
Voluminous  papers,  22i. 

Where  object  of  motion  to  obtain  favor  from  court,  222. 
Court  granting  less  than  is  asked  for,  223. 
Costs  usually  abide  event,  223. 
Costs  against  party  failing  to  appear,  223. 
In  special  proceedings,  224. 
In  courts  of  special  jurisdiction,  224. 
Taxation  of  costs. 

What  is  taxable,  224. 

Between  party  and  party,  224. 
Between  attorney  and  client,  225. 
Costs  arising  after  judgment,  225. 
Disbursements,  226. 
Attorney's  fees,  226. 

Appearance  or  docket  fee,  226,  227. 
'        Party  prosecuting  or  defending  his  own  suit,  228. 

Reasonable  fees  for  services,  229. 
Fees  of  various  officers,  230. 
Stenographers'  fees,  231,  232. 
Surveyors'  fees.  233. 

Depositions  and  commissions  to  take  testimony,  233. 
Printing  and  transcribing,  233. 

Generally  taxed  as  costs,  233. 

Allowance  limited  to  customary  rate  for  work,  234. 

Documentary  evidence,  234. 

On  appeal,  233. 
Term,  trial,  and  argument  fees,  235,  236,  237. 
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COSTS. 

Taxation  of  ZQ%\%— Continued. 

Costs  of  a  previous  suit,  237. 

Allowed  to  be  taxed  as  one  item,  237. 

Removal  of  case  from  state  to  federal  court,  237. 

Suit  in  equity,  previous  action  at  law,  238. 
Other  items,  238. 

Reference,   238. 

Affidavits,  238. 

Traveling  attorney's  fees,  238. 

Examination  of  witnesses,  238. 

Expenses  of  guardian  ad  litevi,  239. 

Expert  testimony,  239. 

Telegrams,  messages,  etc.,  239. 

View  by  jury,  239. 

Tax  on  litigation,  239. 

Advertisement  of  sale,  239. 

Transfer  of  cause,  239. 

Items  taxable  in  New  York,  240. 
Procedure  on  taxing  costs,  239. 

By  whom  costs  are  to  be  taxed,  239. 

Province  of  court,  239. 

Duty  of  clerk,  240,  241. 

Attorney  presenting  itemized  statement  to  clerk,  241. 

Duty  of  clerk  to  pass  upon  item,  242. 
Affidavit  to  bill  of  costs,  242. 

Frequently  required,  242. 

Must  cover  every  item,  243. 
Notice  of  taxation,  243. 

Served  on  adverse  party,  243. 

Effect  of  failure  to  give  notice,  244. 

Failure  to  appear  and  object,  244. 

Where  no  costs  can  be  lawfully  taxed,  244. 

Time  of  taxation,  245. 

Before  final  judgment,  245. 

Within  reasonable  time  after  final  judgment,  245. 
Review  of  taxation. 

In  lower  court,  246. 

Moving  for  retaxation,  246. 

Appeal  to  court  from  decision  of  taxing  officer,  246. 

Questions  raised  on  such  motion  or  appeal,  247. 

Costs  of  motion  to  retax,  248. 

Time  of  moving  for  retaxation,  248,  249. 

What  the  motion  should  show,  250. 

Error  by  affidavits,  250. 

Or  by  report  from  clerk.  250. 

Items  specifically  pointed  out,  250. 

Practice  regulated  by  court,  250. 

Notice  of  retaxation,  250. 
Action  of  court,  251. 

Determining  whether  clerk  acted  correctly,  251. 

Court  should  retax  the  costs  itself,  251. 
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COSTS. 

Review  Oi  taxation — Continued. 
Upon  appeal,  251. 

From  what  appeal  may  be  taken,  251. 
Decision  upon  motion  to  retax,  251. 
Inquiry  on  appeal  from  the  judgment,  3g2. 
Bill  of  exceptions  necessary,  252. 
Who  may  not  appeal,  253.  / 

Payment  and  collection,  253. 

From  whom  collected,  253. 

Judgment  in  favor  of  prevailing  party,  253. 
After  award  by  the  court,  253,  254. 
Time  of  payment,  254. 

Not  until  final  judgment,  254. 
Payment  of  costs  as  condition,  255. 
•   To  whom  payable,  255. 
Clerk  or  sheriff,  255. 
In  what  payable,  255. 
Payment  to  prevailing  party,  256. 
Remedies  for  collection,  256. 
By  action,  256. 
By  execution,  256. 
In  general,  256. 

Mandamus  for  issuance  of  execution,  257,  258. 
What  execution  should  show,  258. 
Execution  irregularly  issued,  258. 
Collection  of  fees  of  court  officers,  258. 
By  attachment,  259. 
By  punishment,  as  for  contempt,  260. 
Lien  for  cost,  260. 
Other  remedies,  260. 
Payment  as  a  condition,  261. 

Of  prosecution  of  second  suit,  261. 
General  rule,  261. 
Reason  for  the  rule,  262. 

Rule  applies  to  suits  in  equity  as  well  as  at  law,  262. 
Suits  in  different  courts.  263. 
The  parties,  263. 
Condition  of  granting  relief  or  favors,  263. 
Set-off  of  costs,  264. 
Against  costs,  264. 
Against  a  judgment,  264. 
Interlocutory  costs,  264. 
Right  of  court  officers  to  fees  not  to  be  prejudiced,  265. 

COUNTERCLAIM. 

See  cross-reference,  266. 

COUNTERFEITING. 
Jurisdiction. 

Jurisdiction  of  state  courts,  267. 
Conflict  of  authority,  267. 
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COUNTERFEITING. 
Joint  offenders. 

Defendants  may  be  jointly  indicted,  268. 
Crime  of  counterfeiting,  268. 
Crime  of  uttering,  268. 
Crime  of  passing,  269. 
Having  money  in  possession,  269. 
Having  instruments  in  possession,  269. 
One  piece  uttered  and  others  in  possession,  268,  269. 
Separate  trials,  269. 
Counterfeiting  coin. 

Form  of  indictment,  269. 
Allegations  of  similitude,  269. 
Significance  of  word  "  falsely,"  270. 
United  States  statute,  270. 
Passing  counterfeit  coin. 

Indictment,  generally,  270. 
English  practice,  270. 
Allegation  of  similitude,  271. 
Currency  of  coin,  271. 
•    Positiveness,  272. 

Allegation  by  way  of  recital,  272. 
Specific  allegations,  272. 

Name  of  person  to  whom  uttered,  272. 
Necessity  of  allegation,  272. 
Person  unknown,  273. 
Intent  to  defraud,  273. 
Presumption  of  intent,  273. 
Scienter,  273. 

Necessity  of  averment,  273. 

Averment  of  guilty  knowledge  applies  to  time  of  uttering, 

273- 
Uttering  counterfeit  coin,  having  other  in  possession,  273. 
Having  counterfeit  coin  in  possession. 
Form  of  indictment,  273. 
Specific  allegations,  274. 
Intent  to  defraud,  274. 
Scienter,  11\. 
Currency  of  coin,  274. 
Needless  allegations,  274. 
Description  of  coin. 

How  described,  274,  275. 
Sufficiency  of  description,  275. 

Inscription  and  date,  275.  ' 

Material,  275. 

Repugnant  description,  275. 
Base  and  adulterated,  275. 
Passing  counterfeit  bank  notes. 

Indictment  drawn  under  statute,  275. 
Indictment  following  English  form,  275. 
Allegation  of  scienter,  276. 
Sufficient  certainty,  276. 
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COUNTERFEITING. 

Passing  counterfeit  liank  notes — Continued. 
Accessory  before  fact,  276. 
Passing  bill  as  true,  276. 
United  States  statute,  276. 
Omission  of  scienter,  276. 
Intent  to  defraud,  276,  277. 
Needless  allegations,  277. 

Intent  to  injure  any  one,  277. 

Knowledge  of  person  to  whom  bilft  were  passed,  278. 

Bill  issued  to  circula^te  as  money,  278. 

By  whom  or  how  defendant  procured  it  to  be  done,  278. 
Selling  counterfeit  money. 

Indictment  same  as  for  uttering  and  passing,  278. 
Charge  that  sale  was  for  consideration,  278. 
Allegation  of  intent  to  injure,  278. 
Allegation  that  notes  were  indorsed,  278. 
Indictment  under  statutes,  278. 
Having  counterfeit  bank  notes  in  possession. 
Nature  of  indictment,  279. 

Bills  must  be  set  out,  279.  » 

Notice  to  produce  notes,  279. 
Intent  to  defraud,  279. 
General  charge  of  intent,  279. 
Intent  to  pass,  2S0,  281. 
Scienter,  281. 
Needless  allegations,  281. 

That  note  was  bank  bill,  281. 

That  bills  were  for  payment  of  money,  281. 

By  whom  note  was  purported  to  be  made,  281. 
Where  offense  consists  in  number  of  bills,  281,  282. 
Having  tools  in  possession. 

Form  of  indictment  generally,  282. 

Similar  to  English  forr.s,  282. 

Should  conform  to  statute,  282. 
Description  of  tools,  283,  284. 
Purpose  of  having  tools,  284. 
Needless  allegations,  284. 

That  defendant  was  not  employed  by  United  States,  284. 

Offense  done  feloniously,  284. 

Incorporation  of  bank,  284. 
Rules  of  general  application. 

Following  language  of  statute,  284. 

General  requirement,  284. 

Failure  to  allege  existence  of  bank,  285.  ' 

Conjunctive  allegations,  285. 

Offense  against  state,  285. 

"  Bank  bill  "  and  "  bank  note."  285. 

United  States  statute,  285. 

Elements  of  ofifense,  285,  286. 

Precise  terms  of  statute,  286. 

General  terms  qualified  by  particular  words,  286 
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COUNTERFEITING. 

Rules  of  general  application — Conthiued. 
Currency  of  coin,  296. 
Unreasonable  strictness,  286. 
Synonymous  terms,  286. 
Description  of  counterfeit  instrument,  286. 
Indictment  should  contain,  286. 
Insufficient  description,  287. 
Surplusage  and  omissions.  287. 
Excuse  for  not  setting  out  description,  287. 
Unnecessary  description,  288. 
Mode  of  setting  out  description,  288. 
Technical  mode,  288 
/  Setting  forth  copy,  288. 

Allegation  that  bill  was  fictitious,  288. 
Notes  annexed  to  indictment,  289. 
Allegations  and  proof,  289. 
Promissory  note,  289. 
Existence  and  incorporation  of  bank,  290,  291. 
Joinder  of  counts,  292. 

Combining  various  phases  of  crime,  292. 
Counterfeiting  and  passing  counterfeit  money,  292. 
Counterfeiting  and  having  money  in  possession,  292. 
Passing  and  having  money  in  possession,  292. 
Passing  and  attempting  to  pass,  292. 
Having  instruments  and  passing  coin,  292. 
Aiding  and  assisting,  292. 

Counts  collectively  pursuing  words  of  act,  293. 
Verdict,  293. 

One  good  count  sustains  general  verdict,  293. 
Degrees  of  crime,  293. 

COUNTIES. 

Actions  against  counties. 

Jurisdiction,  294. 

Remedies  for  enforcing  claims,  294. 
Parties,  295. 
Declaration  or  complaint,  296. 

Allegation  of  presentment  of  claim,  296. 
General  rule,  296. 
How  presentment  alleged,  296. 
Claims  in  tort  and  on  contract,  297. 
Itemization  and  verification,  297. 
Other  allegations,  298. 

Showing  claim  within  statute,  298. 
Injuries  caused  by  defective  bridge,  298. 
Claim  for  public  printing,  298. 
Claim  for  witness  fee,  298. 
Claim  for  constructing  bridge,  298. 
Claim  for  care  of  paupers,  298. 
•  Action  on  order,  299. 

Action  for  work  done,  299. 
Conversion,  299. 
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COUNTIES. 

Actions  against  counties— Cb«/mw^(/. 

Plea  or  answer,  299. 
Method  of  enforcing  judgments,  299. 
Actions  by  counties. 
Parties,  300. 

Capacity  to  sue,  300,  301. 
Allegations,  301. 

Statement  of  facts  constituting  cause  of  action,  301. 

COUNTS,   PARAGRAPHS,    AND    SEPARATE   STATEMENTS. 

Joinder  of  counts  in  indictments  for  counterfeiting.     See  COUNTERFEITING. 
Definition. 

Alleging  cause  of  action,  303. 
Synonymous  with  declaration,  303. 
Only  applicable  to  cause  of  action,  303. 
Not  known  in  chancery  pleadings,  303.  , 

Under  the  codes  of  procedure,  303. 
In  criminal  procedure,  303. 
Paragraphs  under  the  code. 

Corresponding  to  counts,  303. 
Several  counts  treated  as  one,  304. 
Such  doctrine  denied,  304. 

Demurrer  to  complaint  having  several  paragraphs,  305. 
What  requires  separate  counts. 

Where  several  matters  constitute  one  cause  of  action,  305. 
Distinct  causes  of  action,  305. 

Equity  in  law,  306.  -  . 

Assigned  causes  of  action,  306. 

Separate  statements,  306. 

Injuries  to  property,  306. 
Torts,  306. 

Two  or  more  torts  in  same  action,  306. 

Conversion,  306. 

Negligence,  306. 

Separate  slanders  or  libels,  306,  307. 

Single  transaction  giving  rise  to  several  torts,  307. 

Ownership  of  two  lots,  308. 

Personal  injuries,  308. 

Diversion  of  water,  308. 

Trespass,  308. 

Separate  count  for  each  contract,  308. 

Several  sales,  309. 

Accounting,  309. 

Notes  and  bills,  309. 

Several  breaches,  309. 
Several  grounds,  309. 

Several  grounds  in  one  count,  310. 

Action  against  directors  or  stockholders,  310,  311. 

Several  fraudulent  acts,  311,  312. 

Recovery  of  penalty,  313. 

Quo  warranto  proceedings,  313. 

New  facts — separate  relief,  314. 
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COUNTS,   PARAGRAPHS,  AND   SEPARATE   STATEMENTS, 
What  requires  separate   counts — Continued. 
Duplicity,  315. 
Two  causes  of  action  and  one  relief,  315. 
Full  relief,  315. 

All  relief  grantable  on  single  count,  315, 
Accounting,  315. 
Cancellation,  316. 
Injunction  and  account,  316. 
Action  against  heir  for  debt  of  ancestor,  316. 
Judgment,  316. 

Loss  of  service  and  setting  aside  release,  316. 
Partition,  316.  s 

Setting  aside  conveyances,  317. 
Indebtedness  and  lien,  317. 
Preservation  of  trust  fund,  317. 
To  reform  and  enforce  contract,  317. 
Action  on  note  secured  by  mortgage,  316,  317. 
Both  general  and  special  damages,  318. 
Quieting  title  to  several  tracts,  318. 
Consistency.  319. 
Method  of  separating. 

At  common  law.      Insertion  of  words,  319, 
Under  the  codes,  320. 
Completeness  of  each  count. 

Determined  by  its  own  averments,  320. 
Looking  to  other  counts,  320. 
Reference  from  one  count  to  another,  320. 
Several  counts  for  one  cause  of  action. 
Under  the  codes,  321. 

Separate  reasons  for  relief  sought,  321. 
Uncertainty  as  to  ground  of  recovery,  321. 
Importance  of  being  allowed  to  use  separate  counts,  321. 
Discretion  of  court,  322. 
Double  aspect,  322. 
Rule  in  Iowa,  322. 

Charging  defendant  as  carrier  and  warehouseman,  322. 
Action  against  insurance  company,  323. 
Claims  based  on  same  instrument.  323. 
Express  and  implied  contracts,  324. 
Action  for  services,  324. 
Action  for  wharfage,  325. 
Action  for  land  sold  and  conveyed,  325. 
Goods  sold  and  delivered,  325. 
To  prevent  variance,  325. 
Description  of  tort  with  double  aspect,  325. 
Plaintiff  suing  in  representative  capacity,  326. 

Authorities  denying  right  to  use  several  counts  for  a  single  cause 
of  action.  326. 

The  code  doctrine  of  one  statement,  327. 
Several  matters  in  one  count.  327. 
Express  and  implied  contract,  327. 
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COUNTS,   PARAGRAPHS,   AND    SEPARATE   STATEMENTS. 
Several  counts  for  one  cause  of  action — Continued. 
Several  acts  of  negligence,  328. 
Narrative  mode,  328. 
Contract  and  award,  328. 
Alternative  pleading,  328. 
Meeting  variance  by  amendment,  328,  329. 
Remedy  for  violation  of  rule.      Election  of  count,  329,  330. 
Demurrer  for  wrong  use  of  several  counts,  330. 
Motion  to  set  aside  complaint,  330. 
At  common  law,  330. 

Pleadings  must  not  be  double,  330. 
Practice  of  using  several  counts,  331. 
Rules  in  England  against  several  counts,  331,  332. 
Count  for  each  cause  of  action,  333. 
One  count  for  several  causes  of  action. 
At  common  law,  334. 
Under  the  codes,  335. 
Introductory,  335. 

Rule  providing  for  such  a  statement,  335. 
Motion  to  elect,  335. 
Demurrer  not  proper  remedy,  335. 
Motion  to  separately  state  and  number,  336. 
Waiver  by  answering  and  proceeding  to  trial,  336. 
Right  of  defendant  to  treat  several  causes  as  separated,  337. 
Procedure  where  there  are  several  counts. 
Under  the  codes,  337. 

One   cause    of    action    imperfectly    stated  —  judgment   on    good 

counts,  337,  338. 
Judgment  reversed   on   law  count  and  affirmed  on  equity  county 

338- 
The  general  verdict — One  count  bad,  338. 

Demurrer  to  whole  complaint  containing  one  good  count,  338. 
Verdict  where  there  are  several  counts  for  one  cause,  339. 
At  common  law,  339. 

Verdict  and  judgment  on  good  counts,  339. 

General  demurrer  to  whole  declaration  containing  one  good  count, 

339- 
Verdict  on  declaration  consisting  of  several  counts,  340. 
Assessing  entire  damages. 
Adding  and  striking  out  counts. 

To  prevent  failure  of  justice,  341 
Trover,  341. 

Removing  messuage,  341. 
Nonperformance  of  award,  341. 

COURTS. 

See  cross-references,  342. 

Coroners'  Courts,  see  Coroners'  Inquests. 

Power  to  award  costs,  see  Costs. 

COVENANT. 

Nature  of  the  action. 

Definition,  343. 
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COVENANT. 

Nature  of  the  dsX\fiX\— Continued. 
Confined  to  specialties,  344. 
When  deed  unsigned,  344. 

Scope  of  remedy  at  common  law  summarily  stated,  344. 
Distinguished  from  the  action  of  debt,  344,  345. 
When  the  action  will  lie. 
In  general,  345,  346 

Word  "  covenant"  not  in  instrument,  346. 
On  writing  obligatory  to  pay  certain  sum,  346. 
On  bond  to  pay  principal  sum  and  interest,  346. 
Agreement  to  pay  in  land-office  money,  346. 
Agreement  to  pay  in  "  Philadelphia  bonds,"  346. 
Agreement  to  pay  in  current  bank  notes,  346. 
Covenant  to  make  repairs,  346. 
Nonperformance  of  agreement  in  lease,  346. 
On  attachment  bond,  346,  347. 
On  receipt  given  for  attached  property,  347. 
On  appeal  bond,  347. 

On  covenant  to  hold  person  harmless  from  judgment,  347. 
On  bond  with  penalty,  347. 
For  breach  of  covenant  to  make  deed,  347. 
For  breach  of  any  covenant  in  deed  of  realty,  347. 
On  covenant  of  seizin,  347. 
On  covenant  of  warranty,  348. 
On  covenant  to  warrant  and  defend,  349. 
On  warranty  against  incumbrance,  349. 
Action  for  instalments,  348,  349,  350. 
When  the  action  will  not  lie. 
Unwritten  contract,  350. 
Unsealed  agreement,  350. 
Where  there  is  no  privity  of  contract,  350. 
Covenant  running  with  land,  350. 
Unilateral  covenant,  351. 
On  certificate  of  sale,  351. 
Covenant  modified  by  parol,  351. 
Nonperformance  within  the  time,  351. 
Nonperformance  in  manner  stipulated,  351. 
Covenant  on  penal  bonds,  352. 
Liability  created  by  law,  352. 
Who  may  sue. 

The  convenantee  generally,  352. 
Covenant  moving  to  third  person,  352. 
Severally  or  jointly,  352. 

The  general  rule,  352,  353. 
•  Interests  of  covenantees,  353. 

Wife  and  husband  jointly,  353. 

Action  by  corporation,  353. 

Action  by  partners,  353. 

Part  owner  of  real  estate,  353. 

Language  of  covenant  obscure,  353. 

Several  interests,  354. 
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COVENANT. 

Who  may  sue — Continued. 

Notice  to  one  obligee,  354. 

Joint  interests,  354. 

Both  joint  and  several  interests,  354. 

Covenant  expressly  joint  or  several,  354. 

Action  by  heirs  or  devisees,  354. 

Statutes  should  be  consulted,  354. 
Personal  representatives,  354. 

Covenants  relating  to  realty,  354. 

Covenants  relating  to  personalty,  354,  355. 

Covenant  of  seizin,  354. 

Vested  legacy  payable  in  future,  354. 

Covenant  made  with  administrator,  355. 
Heirs  and  devisees,  355. 

Heirs,  355. 

Devisees,  355. 

Covenant  of  warranty,  355. 
Assignees  or  remote  grantees,  355. 

Covenant  running  with  land,  355. 

Personal  covenants,  356. 

Breach  made  before  land  was  assigned,  356. 

Covenant  to  pay  rent,  356. 

Assignee  must  not  acquire  estate  by  paramount  title,  357. 
Beneficiaries,  357. 

Act  to  be  performed  for  benefit  of  third  person,  357. 

Beneficiary  suing  in  name  of  legal  plaintiff,  358. 

Action  by  real  party  may  be  brought  in  interest,  358. 
Who  may  be  sued. 

The  covenantors  generally,  358. 

Original  common-law  rule,  35S. 

Privity  between  plaintiff  and  defendant,  35S. 
Agents  and  representative  persons  individually,  359. 

Personal  liability  of  agent  affixing  his  own  signature,  359. 

Descriptio persona:,  359. 

Want  of  authority,  359. 

Action  by  committee,  359. 

Action  against  guardian,  359. 

Action  against  trustees,  359. 

Action  against  executor,  359. 

Exception  to  the  rule,  359, 
Jointly  or  severally,  360. 

Action  against  all  convenantors,  360. 

Covenant  joint  and  several.  360. 

Option  to  sue  all  or  any,  360. 

Rule  of  construction,  360.  , 

Several  convenantors  not  necessarily  joint,  360. 
•  Action  against  surviving  covenantor,  360. 

Party  refusing  to  join  as  plaintiff  made  defendant,  361. 
Husband  and  wife,  361. 
Personal  representatives  and  heirs,  361. 
Assignees,  361. 
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CO\^ENANT. 

Who  may  be  %yx^ii— Continued. 

What  persons  embraced  in  word,  361. 
When  assignee  liable,  361. 
Assignment  without  possession,  361. 
Express  or  implied  covenants,  361. 
Assignee  of  corporation,  362. 
What  covenants  in  lease  assignable,  362. 
Assignee  not  liable  jointly  with  assignor,  362. 
The  declaration. 
Venue,  362. 
The  commencement,  362. 

Like  action  of  debt  or  assumpsit,  362. 
Defendant  to  answer  "  in  plea  of  covenant,"  362. 
Names  of  parties,  362. 
Debt  of  joint  covenantor,  363. 
Capacity  in  which  plaintiff  sues,  363. 
Where  corporate  name  is  changed,  363, 
Deed  signed  in  wrong  name,  363. 
Form  of  action,  363. 
The  body,  363. 

The  inducement,  363. 

Statement  to  show  that  plaintiff  entitled  to  sue,  363. 
Statement  of  right  to  sue  should   precede  statement  of  deed, 

363- 
Profert,  364. 
'  When  profert  excused,  364. 

When  oyer  need  not  be  given,  364. 
Deed  lost  after  declaration  filed,  364. 
What  is  evidence  of  deed,  364. 
Giving  copy  of  instrument  sued  on,  364. 
Variance  when  profert  made  and  oyer  craved,  364. 
On  oyer  craved  deed  is  part  of  declaration,  365. 
The  consideration,  365. 
The  promise,  365. 

Declaration  must  assert,  365. 
How  to  state  the  contract,  365. 

Setting  out   such    part  of  agreement    as  relates  to  breaches 
,  assigned,  366. 
The  averments,  366. 

That  contract  was  under  seal,  366. 
Allegation  of  delivery,  "fib. 
Legal  debt  must  be  set  forth,  366,  367. 
Time  of  making  covenant,  367. 
Part  of  covenant  relied  on,  367. 

Averment  as  to  whom  defendant  covenanted  with,  367. 
'!  Description  of  property,  367. 

Special  circumstances  to  show  cause  of  action,  367. 
,  Sealed  instrument  modified  by  another  instrument,  368. 
Exceptions  in  the  covenant,  368. 
Joinder  of  causes  of  action,  368. 
Inconsistent  counts,  368. 
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COVENANT. 

The  declaration — Continued. 

Performance  of  conditions  precedent,  368. 
The  breach,  369.  , 

Must  be  clearly  stated,  369. 
How  to  avoid  prolixity,  369. 
.    Breach  for  nonpayment  of  money,  369. 
When  breach  is  special,  369. 
Negativing  words  of  covenant,  369. 

Assigning  breach  in  other  words  than  those  of  covenant,  369. 
Must  distinctly  appear  that  covenant  is  broken,  370. 
Defects  complained  of  must  be  pointed  out,  370. 
Issue  of  fact  must  be  tendered,  370. 
Secundu7n  allegata  et  probata,  370. 
Assignment  of  breach  of  warranty,  370. 
Various  instances  of  assignment  of  breaches,  371. 
Assignment  of  several  breaches,  371. 
Covenant  of  warranty  and  for  quiet  enjoyment,  371. 
Covenant  of  warranty,  371,  372. 
Payment  of  incumbrance,  373.  ' 

Sufficiency  of  averment,  372. 
Allegation  of  eviction  excused,  373. 
Covenant  for  quiet  enjoyment,  373. 
Disturbance  by  lawful  and  paramount  title,  373. 
How  disturbance  alleged,  374. 
Covenant  of  seizin,  374. 

How  title  was  defective,  374. 
.  Eviction  unnecessary,  374. 

Assignment  of  words  in  covenant,  374. 
Covenant  against  incumbrances,  374,  375. 
The  damages,  375,  376. 
Demurrer. 

Declaration  defective  in  substance  or  form,  376. 
Ground  for  demurrer,  376,  377. 
Plea  and  demurrer,  377. 
The  plea. 

No  plea  of  general  issue,  377. 
Plea  of  nan  est  factum,  378. 
Special  pleas,  379. 
Plea  of  performance  or  tender,  380. 
Plea  of  performance,  380. 
Showing  manner  of  performance,  380. 
Excuse  for  nonperformance,  381. 
Effect  of  plea  of  covenants  performed,  381,  382. 
Conclusion  of  verification,  381,  382. 
Conclusion  to  the  country,  382. 
Tender  of  performance,  382. 
Effect  of  plea  of  tender,  383. 
Plea  of  non  damnificatus,  382,  383. 
Plea  of  no7i  in f regit  conventionem,  383. 
Plea  of  not  guilty    383. 
Plea  of  nil  habuit  in  tenementis,  384. 
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COVENANT. 

The  plea — Continued. 

Plea  of  fraud  and  deceit,  384. 

Other  pleas  in  bar, 

Plea  of  set-ofi',  385. 

Demurrer  to  plea,  385. 

Not  containing  good  defense,  385. 

Plea  good  defense  to  one  breach  and  not  to  the  other,  385. 
Ret/lication  and  rejoinder. 

Need  of  special  replication,  386. 

Where  plea  sets  up  new  matter,  386. 

Replication  In  debt  applicable,  386. 

The  breach  reiterated,  386. 

No  departure  allowed,  386. 

What  is  not  a  departure,  386. 

The  rejoinder,  386. 

fmmaterial  issue  denied  by  rejoinder,  386. 
The  (udgment. 

Foi-m  and  effect  thereof,  387. 

For  jyayment  of  definite  sum,  387. 

CREDITORS'  BILLS  AND  FRAUDULENT  CONVEYANCES. 
Definition,  391. 
Classification. 

Suits  to  set  aside  fraudulent  conveyances,  392. 
Suits  to  subject  property  not  reachable  by  execution,  393. 
Equitable  attachment  and  garnishment,  394. 
Suits  by  creditors  of  decedents,  394. 
Creditors*  bills  for  discovery,  394. 

Suits  by  creditors  of  corporations,  395.  — 

General  creditors'  bills,  396. 
Equity  Jurisdiction. 
In  general,  397. 

Abolition  of  distinction  between  law  and  equity,  397. 
Suits  to  set  aside  fraudulent  conveyances,  397. 
In  general,  397,  398,  399. 

Equity  the  appropriate  forum,  397,  398,  399. 
Grounds  for  assuming  jurisdiction,  400,  401. 
Discovery  as  essential  to  confer  jurisdiction,  402. 
Inadequacy  of  remedy  at  law,  402. 
Object  of  setting  aside  conveyance,  402. 
Remedy  by  sale  of  property  under  execution,  402. 
Personal  property,  403. 
Liens  and  incumbrances,  404. 
Fraudulent  judgments  and  mortgages,  404. 
Statutes  conferring  jurisdiction,  404. 
Suits  by  purchasers  at  execution  sales,  405,  406. 
Suits  to  reach  property  fraudulently  purchased  in  name  of  volun- 
teer, 407. 
Equity  has  ample  jurisdiction,  407. 
Grounds  on  which  jurisdiction  assumed,  408,  409. 
Suits  to  subject  property  not  reachable  by  execution,  409. 
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CREDITORS'    BILLS    AND    FRAUDULENT    CONVEYANCES. 
Equity  jurisdiction — Continued. 

In  the  absence  of  statute,  409,  410, 
Doctrine  in  England,  409. 
Rule  in  the  United  States,  411,  412,  413,  414. 
Statutes  conferring  jurisdiction,  415. 

Statutes  and  their  purport,  415,  416,  417. 
Retroactive  effect  of  statutes,  418,  419. 

Statutes  authorizing  sale  of  equitable  interests  under  execu- 
tion, 419. 
Suits  by  creditors  of  decedents,  419. 

Administration  of  assets  generally,  419. 
Equity  jurisdiction  in  England,  419. 
Jurisdiction  in  the  United  States,  420,  421,  422. 
Exceptional    doctrine    in    some  states,  423,  424,  425,  426,  427, 
428. 
Fraudulent  conveyances  by  decedents,  428. 

Jurisdiction  not  lost  by  death  of  debtor,  428,  429. 
Ground  on  which  creditor  is  permitted  to  sue,  430. 
Ouster  of  jurisdiction  by  special  statutory  proceedings,  430. 
Attachment  and  garnishment,  430. 
Conflict  of  authority,  430. 
Election  of  remedies,  431,  432,  433. 
Supplementary  proceedings,  433. 

Equity  jurisdiction  not  ousted  by,  433. 
Jurisdiction  of  federal  courts,  434. 
Jurisdiction  of  particular  courts. 
In  general,  435. 

Suit  involving  title  to  real  property,  435. 
Justices  of  the  peace,  435. 
United  States  courts,  435. 
In  general,  435. 

Suit  by  creditor  of  decedent,  436. 
Diverse  citizenship,  436. 
Jurisdictional  amount,  436.  ' 

Amount  of  complainant's  demand,  436,  437.  j 

Aggregate  amounts  claimed  by  several  creditors,  437.  ' 

Diminution  of  amount  after  filing  bill,  438. 
Venue. 

In  general,  438. 

Suit  affecting  title  to  real  estate,  438.  j 

What  property  reachable.  * 

Every  species  of  property  not  reachable  by  execution,  439. 
Separate  property  of  wife,  439. 
Money  in  custodia  legis,  440. 
Situs  of  property,  440. 
Homestead  and  exemptions,  441. 
Seats  in  stock  exchanges,  440. 
Patents  for  inventions,  443. 
Corporate  stock,  443. 
Copyrights,  443. 
Policies  of  insurance,  444. 
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CREDITORS'    BILLS   AND   FRAUDULENT   CONVEYANCES. 

What  property  reachable— CVw^/wMtv/.  i 

Choses  in  action,  445.  .  • 

Whether  subject  to  payments  of  judgments,  445. 
Salaries,  446,  447. 
Equitable  assets,  447. 

Beneficial  interests  of  debtor  reachable,  447,  448. 
Instance  of  equitable  interests  reachable,  449. 
Estate  in  remainder,  448. 
Contingent  trust,  449. 
Mere  right  of  occupancy,  449. 
Interests  in  profits,  449. 
Fraud  of  debtor  in  acquiring  title,  449. 
Contracts  void  under  statutes  of  frauds,  449. 
Mechanic's  liens,  449,  450. 
Vendor's  lien,  450. 

Legacies  and  distributable  shares,  450. 
Widow's  dower,  451. 
Equities  of  redemption,  451. 

Property  held  upon  resulting  and  constructive  trusts,  451. 
Land  executed  to  be  conveyed  to  another,  452. 
Improvements  on  land  belonging  to  another,  452. 
Payment    of   part  of    purchase    price  under  contract  to  buy 

land,  453. 
Instances  in  which  there  were  no  resulting  trusts,  453. 
Express  trusts,  454. 
In  general,  454. 

Trusts  created  by  third  persons  under  statutes,  454. 
Spendthrift  trusts,  455,  456,  457. 
Property  fraudulently  conveyed  and  its  avails,  457,  458. 
Property  subject  to  execution,  459,  460. 
After-acquired  property,  460. 
Exhaustion  of  ordinary  legal  remedies. 
The  general  rule,  460. 
Rule  in  United  States  courts,  462. 
Joint  debtors,  463. 
Effect  of  statutes,  463. 

Demands  primarily  enforceable  in  equity,  463. 
The  general  rule,  463. 
Enforcement  of  trust,  464. 
Blending  of  law  and  equity  in  one  jurisdiction,  465. 
Necessity  to  recover  judgment  at  law,  465. 
The  general  rule,  465. 
Right  to  trial  by  jury,  466. 
State  statutes,  467. 

Subrogation  of  party  paying  judgment,  467. 
Suits  to  set  aside  fraudulent  conveyances,  468. 
In  general,  468,  469. 

Why  judgment  is  necessary,  470,  471,  472,  473. 
As  prerequisites  to  obtaining  injunction,  473. 
Suits  to  reach  property  fraudulently  purchased  in  name   of 
volunteer,  474,  475- 
I119 


INDEX. 

CREDITORS'    BILLS    AND    FRAUDULENT    CONVEYANCES. 
Exhaustion  of  ordinary  legal  remedies — Continued. 

Statutes  authorizing  suits  by  creditors  at  large,  475, 
Dispensing  with  recovery  oi  judgment,  475. 
Construction  of  statutes,  476,  477. 
In  United  States  courts,  477. 
Suits  to  subject  property  not  reachable  by  execution,  477. 
Recovery  of  judgment  necessary,  477. 
Reasons  for  requiring  judgment,  478. 
Under  statutes,  478,  479. 
Suits  by  creditors  of  decedents,  479.  « 

Administration  suits  generally,  479. 
Fraudulent  conveyances  by  decedents,  480,  481. 
Suits  by  creditors  of  partnerships,  482,  483,  484,  485. 
Requisites  and  sufficiency  of  judgment,  485. 
In  general,  485. 

Judgment  rendered  by  justice  of  the  peace,  486. 
Time  of  recovery,  486. 
Judgment  paid,  486. 

Judgment  upon  one  of  several  claims,  482. 
Docketing  judgment,  486. 
Regularity  of  judgment,  487. 
Service  of  process,  487. 

Judgment  from  which  appeal  has  been  taken,  488. 
Vacation  of  judgment  pending  creditor's  bill,  488. 
Dormancy  of  judgment,  488,  489. 
Decrees  in  equity,  489. 
Decree  for  alimony,  489. 

Foreign  judgments  and  judgments  of  United  States  courts,  490, 
491. 
Issuance  of  execution,  and  return  of  nulla  bona,  493. 
General  rule,  493. 
Decrees  in  chancery,  494. 
By  assignees  of  judgment,  494. 
Alias  executions,  495. 
After  filing  of  bill,  495. 

Where  there  is  more  than  one  debtor,  495. 
Suits  to  set  aside  fraudulent  conveyances,  496. 
Conflict  of  authority,  496. 

Decisions  requiring  unsatisfied  execution,  496,  497. 
Authorities  holding  issuance  of  execution  and  return  nulla 
T  bona  not  necessary,  498,  499,  500,  501, 

Under  statutes,  501,  502,  503. 

Fraudulent  conveyances  of  personal  property,  503. 
Suits  to  reach  land  fraudulently  purchased  in  name  of  volun- 
teer, 504. 

Execution  must  be  issued  and  returned  nulla  bona,  504. 
Theory  of  the  bill,  505. 
Levy  of  the  execution,  506. 
Suits  to  subject  property  not  reachable  by  execution,  506. 
Creditor  must  show  himself  remediless  at  law,  506. 
Reason  of  the  rule,  507,  508,  509. 
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CREDITORS'    BILLS   AND    FRAUDULENT   CONVEYANCES. 
Exhaustion  of  ordinary  legal  remedies— CVM//«M^t/. 

Suits  by  creditors  of  decedents,  509. 

Administration  suits  generally,  509. 
Suits  to  set  aside  fraudulent  conveyances,  510. 
Requisites  and  sufficiency  of  the  execution,  511. 
Must  be  valid  statutory  execution,  511. 
Presumption  as  to  regularity,  511. 
To  what  county  execution  should  be  issued,  512. 
Judgments  rendered  by  justices  of  the  peace,  513. 
Effect  of  alias  execution,  514. 
Requisites  and  sufficiency  of  return,  514. 
Return  must  be  valid,  514. 
Presumption  as  to  regularily  of  return,  515. 
Collusive  returns,  515. 

Time  of  making  return,  516.  '"  ' 

Return  of  alias  execution,  517. 
Two  or  more  joint  debtors,  518. 
Insolvency  of  debtor  as  excuse  for  not  exhausting  legal  remedies,  518. 
Recovery  of  judgment,  518,  519,  520. 
Issuance  of  execution  and  return  of  nulla  bona,  521. 
Generally  not  necessary,  521. 

Advisability  of  issuing  execution  and  procuring  return,  522. 
Non-residence  of  debtor  as  excuse  for  not  exhausting  legal  remedies, 

523.  524- 
Suits  by  attaching  creditors,  525. 

Necessity  of  first  recovering  judgment,  525,  526,  527. 
Death  of  debtor /rw^cw/t' ///c,  528,  529,  530. 
Duty  of  crsditor  to  first  resort  to  collateral  securities. 

Creditor  need  not  first  pursue  remedy  under  mortgage,  530. 
Reason  for  the  rule,  531. 
Parties. 

The  complainant,  531. 
Capacity  to  sue,  531. 

Pe,rson  in  whose  name  judgment  is  recovered,  531. 
Assignee  of  judgment,  532,  533. 
Insolvency  of  debtor,  533. 

When  bill  must  be  filed  in  behalf  of  all  creditqrs,  534. 
Suits  inter  vivos,  534. 
Suits  by  creditors  of  decedents,  535. 
Joinder  of  creditors,  536,  537,  538,  539. 
The  defendant,  539. 

All  parties  in  interest,  539. 
The  debtor,  540. 

More  than  one  judgment  debtor,  540,  541. 
Debtor  insolvent,  542. 

Suits  to  set  aside  fraudulent  conveyances,  542. 
The  debtor,  542. 
The  fraudulent  grantee,  543. 

After  fraudulent  grantee  has  been  conveyed  to  others,  543. 
All  participants  in  fraud,  544. 
Mortgagees,  545 
5  Encyc.  PI.  &  Pr.— 71.  Ii2i 


INDEX, 

CREDITORS'    BILLS    AND    FRAUDULENT    CONVEYANCES. 
Parties— 6VM//«?/f(/. 

Joinder  of  two  or  more  grantees,  546. 

Fraudulent  purchase  of  property  in  name  of  volunteer,  547. 
Suits  to  subject  property  not  reachable  by  execution,  54S. 
Suits  by  creditors  of  decedents,  549. 
Personal  representatives,  549. 
Fraudulent  conveyances  by  decedents,  550,  551. 
Heirs  and  devisees,  552,  553. 
Intervention,  553. 
,  Right  to  intervene,  553. 

General  creditors'  bill,  553. 
Death  of  parties,  554. 

The  complainant,  554. 
The  debtor,  555, 
Complainant's  control  over  the  suit,  555,  556. 
The  bill  or  complaint. 
In  general,  556. 

No  particular  form,  556. 
Jurisdictional  facts,  557. 
Description  of  indebtedness,  557. 
Negation  and  collusion  with  debtor,  588. 
Invitation  to  other  creditors,  558,  559. 
Multifariousness,  559. 

Joining  debtor's  grantees,  559,  560. 

Vacation   of  fraudulent  conveyances  and  subjection  of  property 
not  reachable  by  execution,  560,  561. 
Exhaustion  of  ordinary  legal  remedies,  562. 
General  allegation,  562. 
Alleging  the  judgment,  562. 
Alleging  issuance  of  execution,  563. 
Alleging  return  of  execution,  564. 
Insolvency  of  the  debtor,  565. 

Need  for  specific  averment,  565. 

In  suits  to  set  aside  fraudulent  conveyances,  565,  566. 
As  an  excuse  for  not  exhausting  legal  remedies,  567. 
Essential  averments,  567. 
The  prayer^  568. 

Allegations  peculiar  to  various  classes  of  bills,  569. 
Suits  to  set  aside  fraudulent  conveyances,  569. 
Relation  of  debtor  and  creditor,  569. 
Description  of  property,  569. 
Description  of  fraudulent  instrument.  570, 
Averment  of  fraud,  570,  571,  572.  ' 

Suits  to  reach  property  fraudulently  purchased  in  name  of 
volunteer,  573. 
Suits  to  subject  property  not  reachable  by  execution,  574. 
Suits  by  creditors  of  decedents,  574. 

Insufficiency  of  personal  assets,  574. 
Description  of  property,  575. 
Amendments  and  supplemental  bills. 
Permitting  amendments,  576. 

1122 


INDEX. 

CREDITORS'    BILLS    AND    FRAUDULENT   CONVEYANCES. 
Amendments  and  supplemental  bills — Continued. 
Supplemental  bill,  576. 

When  original  bill  is  wholly  defective,  577. 
Bringing  in  new  parties,  578. 
The  demurrer. 

General  rules  applicable,  578. 
Facts  not  appearing,  578. 
Speaking  demurrers,  578. 
General  demurrer,  579. 
Admissions  by  demurrer,  579. 
Multifariousness,  579. 
Matters  unnecessarily  stated,  579. 
Motion  to  dismiss  regarded  as  demurrer,  580. 
The  answer. 

General  rules  applicable,  579,  580. 
Affirmative  matters  of  defense,  580. 
Formal  averments,  580. 
Requisites  and  sufficiency  of  answer,  580. 
Collusiveness  of  answer,  581. 
Matters  not  admitted  in  answer,  581. 
Admissions  in  the  answer,  581. 
Averments  unanswered,  582. 

Setting  down  cause  for  hearing  on  bill  and  answer,  583. 
Multifarious  plea,  582. 
Exhaustion  of  legal  remedies,  582, 
The  Replication. 

Denying  truth  of  answer,  581,  582,  583. 
General  denial  requires  no  replication,  583. 
Waiver  of  replication,  583. 
Discovery.  • 

Compelling  disclosure  by  debtor  and  others,  583. 
Effect  of  statutes,  584. 
Parties,  584. 

In  general,  584. 

The  debtor  alone,  585. 
The  bill,  585. 

Fishing  bills,  585,  586. 

Fraud,  586. 
The  demurrer,  587. 
The  answer,  587. 

General  requirements,  587,  588. 

Insufficient  answers,  588. 
Injunction. 

Restraining  transfer  or  encumbering  of  property,  588,  589. 

Preventing  assignment  by  debtor,  589. 

Preventing  payment  to  debtor  of  moneys,  590. 

When  granted  as  matter  of  course,  590. 

Notice  of  application,  591. 

Dissolution  of  injunction,  591. 

Order  of  court,  592. 

Violation  of  injunction,  592. 
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CREDITORS'    BILLS    AND    FRAUDULENT    CONVEYANCES. 
Receivers. 

When  receiver  appointed,  593. 
As  a  matter  of  course,  593. 
Discretion  of  court,  594. 

Suits  to  set  aside  fraudulent  conveyances,  594. 
Property  in  hands  of  trustee,  595. 
Suits  by  creditors  of  decedents,  595. 
At  what  time,  596. 
Notice  of  application,  596. 
Bond  ordinarily  not  required,  597. 
Want  of  equity,  597. 
Effect  of  answer,  597. 
Two  or  more  suits,  598. 
The  Decree. 

In  general,  598.    * 

In  suits  to  set  aside  fraudulent  conveyances,  599. 

General  requisites,  599. 

Sale  of  premises  fraudulently  conveyed,  600. 

Forms  of  decrees,  600. 

Personal  judgment  against  fraudulent  donee,  601,  602. 
Suits  to  subject  property  not  reachable  by  execution,  603. 
Suits  by  creditors  of  decedents,  604. 
Distribution  of  fund  among  creditors,  605. 

Suits  to  set  aside  fraudulent  conveyances,  605. 
Lien  of  complaining  creditor,  605. 
Surplus  proceeds,  606. 

Suits  to  subject  property  not  reachable  by  execution,  607. 
Lien  and  priority  of  creditor,  607. 
Priority  obtained  by  owner  of  junior  judgment,  608. 
Equitable  levy,  608. 
Service  of  process,  609. 

Suits  by  creditors  of  decedents,  609,  610,  611. 

Payment  of  debts  according  to  dignity,  612. 
Interruption  of  other  suits,  613. 

In  suits  inter  vivos,  613. 

Suits  by  creditors  of  decedents,  614,  615. 

Enjoining  actions  at  law,  615. 

CRIMINAL  CONVERSATION. 
Nature  of  the  action,  616. 
Form  of  the  action,  616. 

Trespass  vi  et  arvtis,  616. 

Tres{5ass  on  the  case,  616. 
Declaration  or  complaint,  617. 

Essential  elements,  617. 

What  may  be  pleaded,  617. 

What  need  not  be  averred,  617. 

Sufficient  allegation  of  marriage,  617. 

Particularity  of  averment  as  to  time  and  place,  617. 

Allegations  as  to  time,  618. 
Plea  or  answer,  618. 
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CRIMINAL   CONVERSATION-6V«//«tt<'^. 
Pleas  in  bar  of  the  action,  6iS-. 
The  general  issue,  618. 

What  it  puts  in  issue,  618. 
What  is  provable  under  general  issue,  618. 
Special  pleas,  619. 

No  valid  marriage,  619. 
Collusion  or  connivance  of  plaintiff,  619. 
Pleas  insufficient  in  bar,  620. 
Condonation,  620. 
Decree  of  divorce,  620. 

Consent  or  resistance  to  the  seduction,  620. 

Misconduct  of  plaintiff  other  than  collusion  or  connivance,  620. 
Miscellaneous,  621. 

Another  action  against  another  parly,  621. 
Wjfe  also  having  cause  of  action,  621. 
Previous  judgment  for  enticement  of  wife,  621. 
Death  of  debauched  person  before  action  brought,  621. 
Pleas  in  mitigation  of  damages,  621. 

CRIMINAL    PROCEDURE. 

See  generally  Cross-references,  622,  623. 
Prosecutions  for  counterfeiting,  see  COUNTERFEITING. 
Prosecutions  for  cruelty,  see  CRUELTY  TO   ANIMALS  AND  CHILDREN. 
Before  coroner,  see  Coroner's   Inquests. 

CROSS    APPEALS. 

See  article  Appeals,  Vol.  II.,  p.  i. 

CROSS-BILLS. 

See  also  Cross-Complaints. 
Definition,  625,  626. 
Answer  as  a  cross-bill. 

Under  statutes,  626. 

Statutes  authorizing,  626. 

Right  to  file  cross-bill  not  taken  away  by  statute,  626. 
Independently  of  statutes,  626. 
In  federal  courts,  627. 

Matter  must  be  set  up  by  bill,  627. 
Where  cause  of  action  originates  in  slate  court,  627. 
Rules  governing  answers  filed  as  cross-bill,  628. 
Allowing  cross-bill  to  stand  as  original  bill,  628. 
Nature  and  object  of  cross-bill. 

Its  usual  functions,  628. 

Auxiliary  of  original  bill,  628. 

To  obtain  discovery  in  aid  of  defense,  628. 

To  set  up  matters  arisen  since  cause  at  issue,  629. 

To  obtain  full  relief  for  all  parties,  629. 

To  bring. all  disputes  before  court,  629. 
To  obtain  discovery,  630. 
To  set  up  matters  arising  after  issue,  630. 

Necessity  of  cross-bill,  630. 

Leave  to  defendant  to  set  up  matter  by  amended  or  supplemental 
answer,  631.   - 
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CROSS-BILLS. 

Nature  and  object  of  cross-bill — Continued. 
To  obtain  equitable  set-off,  631. 
For  affirmative  relief,  632. 
The  rule  stated,  632. 
Illustration  of  the  rule,  633. 
Affirmative  relief  on  answer,  waiver,  634. 
Exceptions  to  general  rule,  634. 

Bill  for  specific  performance,  634. 
Bill  for  accounting,  635. 
Bill  for  partition,  636. 
Interfering  patents,  636. 
Relief  to  infant  defendants,  637. 
Marshaling  assets,  637. 
As  between  codefendants,  637,  638. 
Requisites  of  ttie  bill. 

Defenses  available  by  answer,  639. 

Where  cross-bill  will  be  useless,  639. 

Cross-bill  dismissed  on  answer,  motion,  or  demurrer,  639, 
Relevancy  to  original  bill,  640. 
The  cardinal  rule,  640,  641. 
Nature  of  new  facts,  641. 
Application  of  the  rule,  641. 
Bills  to  cancel  deeds,  641. 
Bills  to  enjoin  execution  of  judgment,  641. 
Bills  to  establish  title,  642. 
Bills  to  perpetuate  testimony,  642. 
Bills  for  accounting,  642. 
Bills  for  partition,  642. 

Bills  for  settlement  and  distribution  of  funds,  642. 
Bills  to  enjoin  interference  with  water  privileges,  642. 
Bills  to  enjoin  waste.  643. 
Bills  for  specific  performance,  643. 
Bills  to  enforce  liens,  643. 
Bills  for  foreclosure,  643. 
Bills  to  subject  property  to  judgments,  644. 
Bills  for  infringement  of  patents,  644. 
Bills  to  settle  partnership  affairs,  644. 
Bills  to  establish  claims  against  assignees,  645. 
Not  restricted  to  precise  issues  of  original  cause,  645. 
Consistency  with  answer,  645. 
As  to  nature  of  relief  sought,  645,  646. 
Parties  to  cross-bill. 

Parties  complainant,  646. 
General  rule,  646,  647. 
By  persons  not  parties,  647. 
Parties  defendant,  648. 
Necessity  for,  648. 
Complainant,  648. 
Codefendants,  648. 
Adding  new  parties,  648. 

Weight  of  authority,  648. 
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CROSS-BILLS. 

Parties  to  cross-bill— C^M/mM^?^. 

Doctrine  that  new  parties  cannot  be  added,  649. 

Dismissal,  650. 
Interest  of  added  party,  650. 
Frame  of  cross-bill. 

The  allegations,  650. 

Statement  of  original  bill,  650. 
Fact*  showing  title  to  equitable  relief,  650. 
Grounds  for  relief,  651. 
Discovery  sought,  651. 
The  prayer,  652. 

To  hear  causes  together,  652. 
For  relief,  652.  ' 

For  process,  652. 
Signature,  652. 
Filing  of  cross-bill. 

Where  filed,  652. 

In  United  States  courts,  652. 
In  state  courts,  652,  653. 

In  county  other  than  that  in  wh'ich  original  bill  brought,  653. 
In  England,  653. 
Time  of  filing,  653. 

Rule  of  earlier  English  cases,  653. 

At  time  of  filing  answer  and  before  issue  joined,  653,  654. 

Before  closing  testimony,  654. 

Discretion  of  court,  654. 

Under  peculiar  circumstances,  654. 
Filing  at  hearing  or  at  any  time  before  decree,  655. 
After  interlocutory  or  final  decree,  655. 
Filing  cross-bill  before  answer,  656. 
Leave  to  file,  656. 

Conflicting  decisions,  656. 
Weight  of  authority,  657. 
Defect  of  jurisdiction  under  bill,  whether  cured  by  cross-bill. 
Where  original  bill  is  without  equity,  657. 
Cross-bill  purely  affirmative,  657, 
Doctrine  that  any  defect  is  cured,  657. 
Doctrine  that  in  no  case  can  defect  be  cured,  658. 
Process. 

Necessity  for,  658. 
On  whom  served,  658,  659. 
Improvident  order  of  service  set  aside,  659. 
Service  by  publication  improper,  659. 
Answer  to  cross-bill. 

Nature  of  answer,  659. 
Right  of  priority,  660,  661. 
Duty  of  defendant  to  require  answer,  66l. 
Right  of  complainant  to  answer,  661. 
Effect  of  failure  to  answer,  661. 
Pleas  to  cross-bill. 

Pleas  in  bar,  661. 
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CROSS-BILLS. 

Pleas  to  ViX(i%%-\)\\\— Continued. 

Pleas  to  person  and  jurisdiction,  66l. 
Plea  of  another  suit  pending,  662.  ^ 

Demurrer  to  cross-bill. 

Matter  not  germane  to  original  bill,  662. 
Relief  asked  not  of  equitable  nature,  662. 

Abse-ice  of  allegations  confirming  right  to  equitable  relief,  662. 
Bill  filed  contrary  to  practice  of  court,  662. 
Taking  matter  already  admitted,  662. 
Setting  up  improper  matters,  662. 
Misjoinder  or  nonjoinder,  662. 
Effect  of  dismissal  of  original  bill. 

Cross-bill  dismissed  with  original  bill,  662. 
Where  cross-bill  is  for  defense,  663. 
Where  cross-bill  is  for  relief,  663. 
Cross-bill  without  equity,  664. 
Cross-bill  between  codefendants,  664. 
Revivor. 

Usually  necessary  for  both  bills,  664. 

Exception,  664.  •       •  '  , 

The  hearing. 

Causes  ordinarily  heard  together,  664,  665. 
Amendment  of  cross-bill,  667. 
How  cross-bill  dismissed,  667. 
Evidence,  667. 

Depositions,  667,  668. 

Cross-bill  as  evidence,  668. 

Answer  to  cross-bill,  669 
Appeal. 

"What  decrees  or  orders  appealable,  669. 

Decree  dismissing  cross-bill,  66g,  670. 

Decree  sustaining  demurrer,  670. 

Decree  overruling  demurrer,  670. 

Appeal  from  final  decree,  what  brought  up  by,  670. 

Effect  of  joinder  in  error,  670. 

Original  bill  and  cross-bill  as  distinct  for  purpose  of  appeal,  671. 
How  causes  brought  up,  671. 
Assignment  of  errors,  671. 
Review  of  exceptions,  671,  672. 

CROSS-COMPLAINTS. 
See  also  Cross-bills. 
Nature  and  object. 

Similarity  to  cross-bill,  674. 
Against  whom  relief  may  be  obtained,  674. 
Generally,  674. 
Against  codefendants,  675. 
Against  new  parties,  675. 
Code  provisions,  675. 
In  absence  of  statute,  675. 
Equity  rule  adopted,  675. 
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CROSS-COMPLAINTS. 

Nature  and  fi\i\ZtX— Continued. 
Against  plaintifif,  676. 

Sufficient  provisions  as  to  counterclaims,  676. 
Affirmative  relief  on  cross-complaint,  676. 
Answer  to  setting  up  matters,  676.  * 

Cross-complaints     permitted     although    not    authorized    by 
statute,  676. 
Against  plaintiff  and  new  parties,  676. 
Against  plaintiff  and  codefendants,  676,  677. 
By  plaintiff  against  coplaintiff,  677. 
Necessity  of  cross-complaint  for  affirmative  relief. 

Necessity  of  cross-complaint  or  answer  containing  cross-complaint,  677. 
Waiver  where  affirmative  relief  granted  without  cross-complaint,  677. 
Relation  of  cross-complaint  to  original  complaint. 
The  rule  stated,  678. 
Application  of'the  rule,  678. 
'Attachment,  678. 
Ejectment,  678. 
Action  on  note,  678. 
Action  to  set  side  conveyance,  679. 
Foreclosure  of  mortgage,  679. 
Foreclosure  of  lien,  679. 
Action  to  quiet  title,  679. 
Interference  with  water  privilege,  679. 
Action  to  dissolve  partnership,  679. 
Dismissal  where   cross-complaint  not  connected   with   original   com- 
plaint, 679. 
Right  to  dismiss,  679. 
Waiver  of  dismissal,  679. 
Matters  proper  as  defense  not  to  be  set  up  by  cross-complaint. 
Should  be  set  up  by  answer,  680. 
Effect  of  calling  pleading  a  cross-complaint,  6S0. 
Prayer  for  affirmative  relief,  680. 
Parties. 

Complainants,  680. 
Defendants,  680. 
Adding  new  parties,  680. 
Defect  of  parties,  680. 
Allegations. 

Facts  showing  right  to  affirmative  relief,  680. 

Matters  set  up  nominally  as  a  defense,  6S1.  , 

Reference  to  original  complaint,  6S1. 
Complaint  and  cross-complaint  distinguished,  681. 
Single  paragraph,  682. 
Separate  rights,  how  stated,  682. 
Prayer  for  relief,  6S2. 
Cross-complaint  bad  for  ambiguity,  682. 
Filing. 

Time  of  filing  answer,  682. 
After  issues  closed,  682. 
After  cause  submitted,  682. 
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CROSS-COMPLAINTS. 

Defect  of  jurisdiction  on  complaint,  whetlier  cured  by  cross-complaint,  683. 
Process. 

Provisions  of  statute,  683. 
Statutes  declaratory  of  equity  rule,  683. 
•         Process  necessary  in  absence  of  statute,  683. 

Where  defendants  voluntarily  appear,  683. 
Answer. 

Defendant  entitled  to  answer,  684. 
Reasonable  time  to  answer,  684. 

Failure  to  answer  ;  taking  complaint /r(?  confesso,  684. 
Proceeding  to  trial  in  the  absence  of  answer,  684. 
Pleading  improperly  styled  in  cross-complaint,  684. 
Effect  of  dismissal  of  complaint. 

Cross-complaint  not  affected,  684. 
Plaintiff  nonsuited  on  defendant's  motion,  685. 
Dismissal  of  complaint  before  filing  of  cross-complaint,  685. 
Dismissal  after  cross-complaint  stricken  out,  685. 
The  hearing. 

Causes  ordinarily  heard  together,  685. 

The  usual  rule,  685. 

How  issues  on  cross-complaint  made  up,  685. 

When  verdict  of  jury  advisory  only,  685. 

Under  certain  circumstances,  685. 

Separate  hearing  when  issues  are  complicated,  685. 
Cross-complaint  not  necessarily  a  stay,  6S5. 
Evidence,  686. 
Appeal. 

From  interlocutory  judgment  on  cross-complaint,  686. 

After  final  judgment,  687. 

Errors,  how  reserved,  687. 

Theory  on  which  case  tried  not  to  be  changed  on  appeal,  687. 

CROSS-EXAMINATION. 

See  cross-reference,  688. 

CROSSINGS. 

Scope  of  the  article,  688. 

Parties,  689. 

Allegations  of  negligence,  689. 

In  giving  signals,  689. 
.  In  speed  of  trains,  689. 

Company's  rules,  690. 

In  construction  of  crossings,  690. 

In  leaving  cars  on  track,  690. 

Of  particular  acts  of  negligence,  691. 

Proximate  cause,  691. 
Rebutting  contributory  negligence,  691. 
Description,  691. 

Of  crossing,  691. 

Of  trains  and  railroad,  691. 
Crossing  of  two  railroads,  691,  692. 
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CROSSINGS— G7«/?>?/m/. 

Allegations  and  proof,  692. 

In  general.  692. 

Defective  crossing,  693. 

Extent  of  crossing,  693. 

Footway,  693. 

Flagman,  693. 

Failure  to  give  warning,  693. 
Instructions,  693. 
^  Confusing  charge,  693. 

"  Limits  of  actual  danger,"  693. 

"  Reasonably  safe,"  693. 

Misleading  charge,  694. 

As  to  what  is  required  of  defendant,  694. 

Neither  party  guilty  of  negligence,  694. 

Statement  of  the  court's  opinion,  694. 

Qui  tarn  actions,  694. 

As  to  contributory  negligence,  694. 

CROSS-LIBEL. 

See  cross-reference,  688. 

CRUELTY  TO  ANIMALS  AND  CHILDREN. 

Indictment,  695. 

Following  statute,  695. 

Overdriving  horses,  695., 

Duplicity,  696. 

Species  of  animals,  696. 
Ownership  of  Animals,  696. 

Alleging  torture,  696. 

Word  "  beat,"  696. 

Time  of  offense,  696. 

Injury  to  children,  697. 

Children  under  care  of  strangers,  697. 

Variance,  697. 

Allegations  of  malice,  697. 
Instructions,  697. 

Intent,  697. 

Cruelty  inevitable  result  of  acts  done,  697. 

CURTESY. 

Tenant  as  plaintiff,  698. 

Trespass  to  try  title,  698. 

Ejectment  or  trespass  to  try  title,    698. 

Action  against  tenant  in  common,  698. 

Writ  of  right,  698. 

Alleging  tenancy,  69S. 

Effect  of  wife's  death  penaente  lite,  698. 

Tenant  of  undivided  half  interest,  698. 

Survival  of  action,  699. 

Rights  of  reversioners,  699. 

Tenant  as  defendant,  699. 

Stranger  in  possession,  699. 
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CURTESY— Continued. . 

Curtesy  initiate,  699. 
Landlord  and  tenant,  699. 

DAMAGES. 

In  action  of  debts.     See  Debt. 
In  action  of  covenant.     See  Covenant. 

In  actions  for  causing  death.      See  Death  BY  WRONGFUL  ACT. 
Costs  in  actions  for  damages.      See  CosTS, 
Relation  of  costs  to  damages.      See  CosTS. 
Claims  for  general  and  special  damages  in  one  count,  318. 
Jurisdiction. 

Damages  claimed  amount  in  controversy,  702. 
Damages  claimed  give  jurisdiction,  702. 
Interest  to  give  jurisdiction,  702. 
Amount  claimed  in  summons,  702. 

In  actions  of  debt,  703.  ^ 

Allegations  must  show  damage. 

Plaintiff  must  shc»w  that  he  has  been  damaged,  703. 

Refusal  to  pay  money,  703. 

Ambiguous  and  uncertain  statements,  703. 

Mere  legal  conclusions,  703. 

Failure  to  show  damage,  703. 

Resulting  facts,  704. 

Physical  pain  resulting  from  personal  injuries,  704. 

Injury  to  feelings,  704. 
Nominal  damages,  704. 
Matters  in  aggravation   of  damage. 

Generally  need  not  be  alleged,  705. 
Sometimes  required  to  be  alleged,  705. 
Not  traversable,  706. 
The  ad  damnum  clause. 

At  common  law,  706. 

A  formal  allegation,  706. 

Objection  taken  by  special  demurrer,  706. 

Omission  to  lay  damages,  706. 
Under  code  practice,  707. 

Not  an  issuable  fact,  707. 

Not  subject  of  specific  averment,  708. 

Precise  damages  need  not  be  demanded,  708. 

Mistaking  true  rule  of  damages,  708. 

Allegation  of  damage  not  traversable,  708,  709. 

Judgment  by  default,  709,  710. 
Prayer  for  judgment,  710. 

Controlling  claim  for  damage,  710. 

Where  there  are  several  counts,  710, 
Itemizing  damages,  711. 
Recovery  limited  by  demand. 
General  rule,  711,  712. 
Actions  sounding  in  damages,  712. 

Where  damages  claimed  are  merely  nominal,  713,  714. 
Damages  accrued  since  suit  brought,  714. 

1132 


INDEX, 

DAMAGES. 

Recovery  limited  by  demand— Ca«//««^a'. 

Damages  accruing  after  suit  brought,  715. 
Remitting  damages,  715. 

Recovery  exceeding  demand,  715. 
Remitting  damages  in  supreme  court,  715. 
Effect  of  entering  judgment  for  whole  amount,  715. 
Upon  writ  of  error  brought,  715. 
Remitting  surplus  afjer  judgment,  716. 
Judgment  entered  in  excess  of  remainder,  716. 
Amendment  of  ad  damnum  clause,  716. 
Allegation  0!  general  damage. 

Need  not  be  specially  pleaded,  717. 

Defendant  presumed  to  know  damages  resulting  from  acts,  718. 
Enumerating  portion  of  damages,  719. 
Special  damage  stricken  out,  719. 
Damages  alleged  not  recoverable,  719. 
Motion  to  make  petition  more  definite,  719. 
Allegation  of  special  damage. 

Special  damages  must  be  specially  alleged,  719,  720. 
Reason  for  special  allegation,  721. 
Need  of  special  allegation,  722. 
Attorney's  fees,  72^. 
Civil  damage  act,  722. 
Breach  of  covenant,  722. 
.  Fees  for  protesting  note,  722. 
Traveling  expenses,  722. 
Loss  of  time,  722. 
Action  to  condemn  land,  722. 
Facts  inferred  from  facts  given,  722,  723. 
Special  damage  not  traversable,  723. 
Consequential  damages,  723. 
Exemplary  damages. 
What  are,  723. 

Plaintiff  should  set  out  facts  upon  which  claim  is  predicated,  723. 
Breach  of  contract  to  marry,  724. 
In  attachment  cases,  724. 
Malice,  724. 

Wilfully  and  wrongfully,  724. 
Distinctive  claim  not  necessary,  724.  725. 

Where  actual  and  exemplary  damages  are  claimed,  725,  726. 
Double  and  treble  damages. 

Right  dependent  on  statute,  726. 
Plaintiff  must  claim  under  statute,  726. 
Reference  to  the  statute,  727. 

Reciting  facts  bringing  case  within  statute,  727. 

Need  for  referring  specially  to  statute,  727. 

Conclusion  contrary  to  form  of  statute,  727. 

Waiving  claim,  728. 

Distinction  between  pleading  and  counting  on  statute,  728. 

Common  mode  of  counting  on  statute,  728. 

Object  of  reference  to  statute,  729. 
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DAMAGES. 

Double  and  treble  damages — Continued. 

Judgment  for  actual  damages,  729. 
Demand  for  damages,  729. 
How  damages  found,  730. 
Damages  for  injury  to  property. 

Recovery  according  to  proof  of  damage,  731. 
Sufficiency  of  allegations  generally,  731. 
Sufficiency  of  general  allegation  of  damage,  731. 
Damages  necessarily  resulting,  731. 
Damages  for  injury  to  land,  732. 
Action  against  railroad,  732. 

Damages  recoverable  under  general  allegation,  732. 
Special  damage,  733. 

When  damages  should  be  specially  pleaded,  733. 

Destruction  or  conve*€ion  of  property,  733. 

Illustrations  of  the  rule,  734. 

Pleading  special  circumstances,  734. 

Expenses  included  on  account  of  wrongful  act,  735. 

Loss  of  rent,  735. 
Failure  to  allege  damage,  736. 

Plaintiff  confined  to  special  items  alleged,  736. 

Action  of  trespass,  736.  , 

Damage  to  crops,  736. 

Action  for  killing  horse,  736. 

Fraud  in  exchanging  horses,  736. 

Action  against  tenant  holding  over,  736. 

Destruction  of  wood  upon  land,  737. 

Pollution  of  well,  737. 

Omission  to  claim  rent,  737. 

Overflowing  land,  737. 

Fall  of  market,  737.  \ 

Damages  for  breach  of  contract. 

Setting  out  breaches  and  demanding  damages,  737. 
Nominal  damages,  738. 

Sufficient  allegation  as  against  demurrer,  73S,  739. 

Liquidated  damages,  739. 

Present  and  prospective  damages,  739. 
General  damages,  739. 

Damages  necessary  result  of  breach,  739. 

Application  of  the  rule,  740. 

Loss  of  profits  and  expense,  740,  741. 
I  Special  damages,  741. 

Damages  not  necessarily  resulting  from  breach,  741. 

Evidence  of  special  damages  excluded  at  trial,  742,  743. 

General  and  insufficient  allegations,  742,  743. 

Conditions  and  penalties,  743. 

Special  damages  in  equity,  744. 
Remote  and  speculative  damages,  744. 
Damages  for  breach  of  contract  to  marry,  744. 

Principles  in  action  of  tort  apply,  744. 

General  damages,  744. 
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DAMAGES. 

Damages  for  breach  of  ^KivXraxX— Continued. 

Special  damages,  744. 

Must  be  specially  pleaded,  744. 
Seduction  under  promise  of  marriage,  74$. 
Exemplary  damages,  745. 
Nuisances. 

Right  of  private  person  to  action,  745. 
Necessity  for  setting  out  special  damage,  745. 
Distinct  injuries,  746. 

Failure  to  allege  special  injury — aider  by  verdict,  746. 
Actions  for  personal  injuries. 

Setting  out  injuries  and  claiming  damages,  746. 
Describing  the  injuries,  746,  747. 
Effect  or  result  of  injury,  747. 
Damages  too  remote,  748. 

What  plaintiff  may  recover  under,  748. 
Assault  and  battery,  749. 
Future  effect  of  injuries,  749. 
Pain  and  suffering,  750. 
Permanency  of  injuries,  750. 
Special  damage,  750. 

Injuries  not  necessarily  resulting  to  be  set  out,  750,  75'* 
Injury  to  part  of  body  not  mentioned,  751. 
Employment  of  substitutes,  751. 
Cost  of  artificial  limb,  751. 

Injury  on  account  of  condition  of  public  road,  751. 
Occupation  as  affecting  damages,  751. 
Medical  attendance  and  nursing,  751. 
To  be  specially  pleaded,  751. 
Evidence  admissible  under  averments,  752. 
Cost  of  medicines,  752. 

Rule  as  to  special  pleading  not  universally  accepted,  752,  753. 
' ,    Loss  of  earnings  and  business  engagements,  753. 
Special  allegation  usually  required,  753. 
Evidence  of  salary,  754. 
Occupation  and  means  of  support,  754. 
Earnings,  754. 

Diminution  of  future  earning  capacity,  754. 
Plaintiff's  earning  power  extraordinary,  754,  755. 
Special  employment,  755. 
Doctrine  that  loss  of  earnings  need  not  be  specially  pleaded, 

755. 

Exceptional  doctrine  illustrated,  756. 

Distinctions  to  be  observed,  756. 

Actions  by  married  women,  757,  758. 
Loss  of  time,  758. 
Mental  agony,  758,  759. 
Actions  for  injuries  to  infants,  759. 

In  actions  by  parents,  759.  - 

Action  by  child  himself,  759.  '      .  -  ' 

Loss  of  service,  760. 
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DAMAGES. 

Actions  for  personal  \x\\\xx\z%— Continued. 

Necessary  allegation,  760.  * 

Failure  to  allege  that  child  was  servant,  760. 
Action  for  homicide,  760. 
Actions  for  false  imprisonment. 

Matters  of  special  damage  to  be  specially  pleaded,  760. 
Recovery  allowed  under  allegation  of  general  damage,  761. 
Expenses  in  getting  rid  of  arrest,  761. 
Insufficient  food,  761. 
Illness  on  account  of  arrest,  761. 
Loss  of  appointment  to  office,  761. 
Actions  against  carriers. 

General  damages,  761. 
Special  damages,  761. 

To  be  specially  pleaded,  761. 
Ejectment  from  train,  761. 
Loss  of  time,  761. 
Abusive  language,  762. 
'  Illness  of  plaintiff's  family,  762. 

Delay  in  delivery  of  freight,  762. 
Financial  embarrassment,  762. 
Money  expended,  762. 
Impaired  prospect  of  marriage,  762. 
Written  claim  for  damages,  762. 
Matte.rs  of  aggravation,  763. 
Slander  and  Libel. 

Right  to  action  for  damages,  763. 
General  allegation  of  damages,  763. 

When  right  of  action  without  allegation  of  special  loss,  763. 
Unnecessary  to  aver  that  damage  followed  each  act,  763. 
Natural  purport  of  words  injurious,  764. 
Words  actionable /frj^,  764,  765,  766. 
Words  imputing  want  of  chastity,  766. 
Special  damage,  766. 

Right  of  action,  766. 

Allegations  where  words  not  actionable  per  se,  766,  767. 
How  special  damages  alleged,  767. 
Special  damages  of  a  pecuniary  character,  767,  768. 
Loss  of  customers,  768,  769,  770. 
Failure  to  allege  special  damage,  771. 
Slander  of  title,  772. 

Allegation  of  special  damage  always  necessary,  772. 

Sufficiency  of  averments,  772. 

Words  actionable  per  se,  772. 

Special  damage  must  appear  to  be  direct  consequence  of  words, 

772. 
Loss  of  sale  as  special  damage,  773. 
Joinder  of  counts  and  causes  of  action,  773.' 
Mitigation  of  damages. 

Facts  in  mitigation  to  be  specially  pleaded  as  a  general  rule,  773. 
Rule  in  New  York,  Indiana,  and  Missouri,  773,  774. 
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DAMAGES. 

Mitigation  of  damages— C<?M/i«M<r^. 

Set  up  in  answer,  774. 

Answer  usually  contains  such  matters,  774. 
Matter  operating  as  a  surprise,  775. 
Matter  tending  to  prove  truth,  775. 
Application  in  special  actions,  775. 
Statement  that  matters  set  up  are  in  mitigation,  775, 
Under  general  issue,  776. 

Matter  in  mitigation,  not  material,  776.  '    " 

Defective  pleading  of  special  damages. 
No  cause  of  action  stated,  776. 
Demurrer,  776. 
Nominal  damages,  777. 
Uncertain  statement  of  cause  of  action,  777. 
Remedies  for  defendant,  777. 
Demurrer,  777. 

Motion  to  make  more  specific,  778. 

Questioning  sufficiency  by  special  exception,  778,  779. 
Motion  to  strike  out,  779. 
By  objecting  to  evidence,  779. 
By  request  for  instructions,  779. 
Objection  must  be  made  at  tri*al,  779. 
Instructions. 

Informing  jury  as  to  standard  of  damages,  780. 
General  denial  by  defendant,  780. 
Exemplary  damages,  7S0. 

Where  proof  furnishes  no  definite  elements,  780. 
Specific  rule  for  assessment,  7S0. 
Questions  of  law  and  fact,  780. 
Suggestion  of  new  elements,  780. 

Should  be  confined  to  pleadings  and  evidence,  780,  781. 
General  damage  not  proved,  781. 
Medical  expenses,  781. 
Assessment  of  damages,  78 1. 
Verdict,  782. 
Judgment  for  damages,  782. 

DEATH. 

See  also  Coroners'  Inquests  ;  Death  by  Wrongful  Act. 
Decree  after  death  of  party.     See  Decrees. 

•  Death  of  party  to  creditors'  bills.      See   CREDITORS'    BiLLS  AND    FRAUD- 
ULENT Conveyances. 
Scope  of  the  articJo,  785. 
Effect  of  death  in  general. 
At  common  law,  786. 

Abatement  of  action,  786. 
Where  there  were  several  parties,  786. 
Actions  founded  on  tort,  786. 
Death  of  king,  786. 
Effect  of  survival  or  non-survival  of  action,  786,  787. 
Question  immaterial  at  common  law,  787. 
English  statutes,  787. 
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DEATH. 

Effect  of  death  in  ^^x\^x^— Continued. 

Federal  statutes,  7S8. 
Actions  ex  delicto  and  ex  contractu,  789. 
Actio  personalis  tnoritur  cum  persona,  790. 
Equity  practice,  790. 

Generally  abates  suit,  790. 
Mere  suspension  of  proceedinffs,  791. 
Revivor,  791. 

Where  interest  of  party  does  nof  survive,  791. 
Death  of  sole  party,  792. 
Admiralty  practice,  792. 
Judicial  writs,  792. 

Do  not  generally  abate,  792. 
At  common  law,  792. 
Mandamus,  792. 
Application  for  mandamus,  793. 
Death  after  verdict,  793. 

Statute  of  17  Car.  II.,  793. 
Verdict  set  aside  before  death,  793. 
Death  pending  appeal  or  writ  of  error,  794. 

Distinction  between  appeal  and  writ  of  error,  795. 
Death  before  or  after  errors  assigned,  795. 
Modern  practice,  795, 
Death  of  plaintiff. 

Death  of  sole  plaintiff,  796. 

Suit  abated  at  common  .a\V,  796. 
Different  rule  by  statute,  796. 
Before  final  judgment,  797. 
Before  verdict,  797,  798. 
After  verdict  or  interlocutory  judgment,  798. 

Action  does   not  abate  where  cause  of  action   survives, 

798. 
Where  nonsuit  has  been  directed,  798. 
Where  cause  of  action  does  not  survive,  79S,  799. 
Action  for  personal  wrong,  799. 

Entering  judgment  as  if  death  had  not  occurred,  799. 
Cause  proceeding  as  if  plaintiff  had  survived,  800. 
Judgment  after  report  of  referee,  800. 
Pending  reference,  800. 
After  final  judgment,  800. 
General  rule,  800. 
Pending  appeal  or  writ  of  error,  800,  801. 

Writ  abates  before  assignment  of  errors,  800. 
Death  of  plaintiff  after  errors  assigned,  800. 
Judgment  mine  pro  tunc,  801. 
Effect  on  the  action,  802. 
Death  pending  execution.  802. 
Actions  in  ejectment,  803. 
Actions  of  replevin,  804. 
Actions  of  dower,  804. 
Foreclosure  proceedings,  805. 
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DEATH. 

Death  of  plaintiff — Continued. 

Injuries  to  real  or  personal  property,  805. 

Abatement  on  death  of  plaintiff,  805. 

Injuries  to  personal  property,  805. 

Modern  doctrine,  805. 

Injuries  to  real  property,  806. 

Benefit  to  wrongdoer,  806. 
Actions  for  personal  injuries,  807. 

Abatement  at  common  law,  807, 

Different  rule  by  statute,  807. 

Assault  and  battery,  807. 

Unlawful  arrest  and  imprisonment,  807. 

Action  against  municipality,  807. 

Where  property  interests  are  involved,  808. 
Actions  for  libel  or  slander,  808,  809. 
Actions  for  seduction,  8og. 
Actions  for  breach  of  promise,  809. 
Other  actions  ex  delicto,  810. 
Suits  for  divorce,  810. 
Actions  to  recover  penalty,  811. 

Abatement  at  commori  law,  811. 

Federal  practice,  811. 

Action' against  trustees  of  corporation,  811. 
Actions  against  sheriffs,  811. 
Qui  tarn  actions,  8l2. 
Special  proceedings,  812. 
Death  of  nominal  plaintiff,  812. 
Actions  at  law,  812. 

No  abatement,  812. 

Same  party  plaintiff  and  relator,  812. 

Death  before  commencement  of  action,  8l2. 

Death  of  next  friend,  812. 

Action  by  bank  president,  812. 

Suit  to  enjoin  nuisance,  812. 

Suit  to  protect  homestead,  813. 

Action  by  corporation  sole,  813. 

Death  of  committee  of  lunatic,  813. 
Suits  in  equity,  813. 
Death  of  equitable  plaintiff,  813. 
Death  of  one  of  several  plaintiffs,  814. 

In  general — before  final  judgment,  814,  815. 
Pending  appeal  or  writ  of  error,  815. 

Plaintiff  in  error,  815. 

Appellants,  815. 
Actions  of  ejectment,  815,  816. 
Actions  of  trespass,  816. 
Other  actions  ex  delicto,  816,  817. 

Trover, .816. 

Slander  and  libel,  816. 

Flooding  land,  817. 

Forcible  entry,  817. 
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DEATH. 

Death  of  ^^X^wXx^— Continued. 

Actions  to  recover  penalties,  817. 
Actions  by  husband  and  wife,  817. 

Death  of  husband,  817. 

Death  of  wife,  817,  818. 
Actions  by  partners,  818. 
Suits  in  equity,  818. 

General  rule,  818. 

Rule  in  England,  819. 

Creditors'  bills,  819. 
Death  of  defendant. 

Death  of  sole  defendant,  819. 

Abatement  at  common  law,  819. 

Rule  under  modern  practice,  820. 
Statutory  rule  as  to  actions  ex  delicto,  820. 
Before  judgment,  821. 

Action  usually  abates,  821. 

Rule  in  equity,  821. 

Right  to  continue,  821. 

Before  service  of  summons,  821. 

After  verdict,  822. 

Pending  motion  for  new  trial,  822. 
After  final  judgment,  822. 

Generally  no  abatement,  822. 

Effect  on  execution,  823. 

Pending  appeal  or  writ  of  error,  823. 

Pending  summary  proceedings,  823. 
<  Effect  of  reversal  of  judgment,  824. 

Equity  practice  on  death  pending  appeal,  824. 

Death  before  transmission  of  record,  825. 
5  Actions  of  ejectment,  825. 

Common  law  and  statutory  rule,  825. 

Claim  for  profits  and  improvements,  826. 

Death  after  verdict,  826. 
Actions  of  replevin,  826. 
Actions  of  trover.  827. 

Actions  of  debt,  827.  ' 

Actions  for  personal  injuries,  827,  828. 
Actions  for  libel  and  slander,  828. 
Actions  for  seduction,  828. 
Actions  for  breach  of  promise,  828. 
Actions  for  deceit.  828. 
Other  actions  ex  delicto,  829. 

Abatement  in  absence  of  statute,  829  ^ 

Rule  under  statutes,  829. 

Fraudulent  representations,  829.    ■ 

Malicious  prosecution,  830. 

Damages  to  real  or  personal  estate,  830. 

Trespass  to  personalty,  830. 

Actions  against  attorney,  830. 

Trespass  quare  clausum,  831. 
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DEATH. 

Death  of  defendant — Continued. 

Damages  caused  by  injunction,  831. 
Action  against  bank  director,  831. 
Suits  for  divorce,  831. 

Attachment,  garnishment  and  trustee  proceedings,  832. 
Attachment,  832. 
Garnishment,  832. 
Trustee  process,  832. 
Distress  for  rent,  832. 
Actions  to  recover  penalties,  833. 
Abatement  at  common  law,  833. 
Federal  practice,  833. 
Actions  against  sheriffs,  834. 

Abatement  independent  of  statute,  834. 
Survival  of  action  ex  contractu,  834. 
Default  of  deputy,  834. 
Suits  in  equity,  834. 

Foreclosure  proceedings,  834,  835. 
Creditors'  bills,  835. 
Suits  in  admiralty,  835. 
Death  of  one  of  several  defendants,  835. 
General  rule,  835. 

Pending  appeal  or  writ  of  error,  836. 
Actions  ex  contractu,  836.  • 

Actions  of  ejectment,  837. 
Other  actions  ex  delicto,  838. 

Actions  generally  continued  against  survivors,  838. 
Actions  of  trespass,  838. 
Action  of  detinue,  838. 
Injuries  to  property,  838. 
Fraudulent  representations,  838. 
Assault,  838. 

Nonfeasance  of  directors,  838. 
Actions  by  husband  and  wife,  839. 
Death  of  husband,  839. 
Death  of  wife,  839. 
Actions  against  partners,  839,  840. 
Suits  in  equity,  S40. 

Abatement  as  to  party  dying,  840. 
Suit  proceeding  without  revivor,  84O. 
Deceased  a  necessary  party,  840. 
Suits  for  partition,  840. 
Foreclosure  proceedings,  841. 
Death  of  both  parties. 

Application  of  statutes,  841. 
Pending  reference,  841. 
Pending  appeal,  841. 
Laches,  841. 
Death  of  public  officer  a  party. 

No  ground  for  abatement,  84I. 
Governor,  841. 
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DEATH. 

Death  of  public  officer  a  '^■Si'^— Continued. 

County  treasurer,  842. 
Successor  in  office,  S42. 
Attorney-general,  842. 
Suggesting  tlie  death. 

By  party  desiring  to  proceed,  841. 
Suggestion  by  either  party,  842. 
At  any  stage  of  proceedings,  842. 
Failure  to  suggest,  843. 

Invalidating  judgment,  843.  '  * 

Laches,  843. 

Informal  suggestion,  844. 

Amending  declaration  unnecessary,  844. 

Suggestion  put  in  issue,  844. 
Effect  of  suggestion,  844. 

Priina  facie  evidence  of  death,  844. 

Presumption  that  suggestion  is  true,  Z\.\. 

When  suggestion  disregarded,  844. 

Death  need  not  be  pleaded,  844. 
Subsequent  proceedings,  S45. 
Procedure  when  action  abates. 

Objections,  how  raised,  845. 

Where  death  passes  unnoticed,  845. 

Judgment  on  appeal,  845. 

Where  administrators  appeared  and  proceeded,  846. 
Stipulation  against  abatement,  846. 

Binding  on  parties,  846. 

Not  against  public  policy,  846. 

May  be  imposed  by  court,  846. 
Equity  practice,  846. 
Judgment  or  decree  after  death. 
In  general,  846. 

Where  death  occurs  pending  delay  by  court,  847. 
Appeal  or  writ  of  error  after  death,  S47. 
Civil  death  of  party. 

Rule  at  common  law;  abatement  of  action,  847. 
Sentence  to  imprisonment,  847. 
Rule  under  modern  practice,  847. 

DEATH    BY   WRONGFUL   ACT. 
Introductory.  849. 
Form  of  action.  , 

Appropriate  common-law  action,  849. 
Action  ex  cojttractu,  849. 
Action  in  rem,  850. 
Joinder  of  actions. 

Suit  by  administrator,  850. 
Widow  suing  for  herself  and  children,  850. 
Suit  by  parent,  850. 
Misjoinder,  how  cured,  850. 
Negligence  of  defendant  and  its  servants,  S50. 
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DEATH    BY    WRONGFUL   ACT. 
Joinder  of  actions— 6b«/i»«^i/. 

Joinder  of  actions  in  single  count,  851. 
More  than  one  count  improper,  851. 
Parties. 

Who  may  sue,  851. 

Persons  to  whom  statute  gives  right,  S51. 
Action  in  foreign  state — Lex  Loci,  851. 
Dependants  of  deceased — loss  of  support,  851. 
Repugnant  statutes,  852. 
Personal  representatives,  852. 
The  general  rule,  852. 

When  right  to  sue  by  implication  of  statute,  852. 
When  personal  representative  must  sue,  853. 
When  representative  cannot  sue,  853. 
Term  "personal  representative,"  853. 
Temporary  administrator,  854. 
Husband  as  administrator,  854. 
Foreign  administrators,  854. 
Resident  administrators  suing  for  injuries  received  in  other 

state,  854,  855. 
In  the  federal  courts,  855. 
Widow  of  deceased,  856. 

Statutory  right  of  action,  856.  % 

Widow  not  a  personal  representative,  856. 
Heirs  of  deceased,  856. 
Meaning  of  term  "  heir,"  856. 
Minor  children,  857. 
Action  in  name  of  state,  857. 
Parents  of  deceased,  857. 

Where  statute  gives  right  to  personal  representative,  857. 
Parent  cannot  sue  as  heir,  857. 
Joint  action  by  father  and  mother,  857. 
Action  by  mother  alone,  857. 
Joinder  of  parties  plaintiff,  S57. 

Necessity  for  joining  all  beneficiaries,  857. 
One  suing  for  benefit  of  all,  858. 
Surviving  mother  omitted,  858. 
Omitted  parties  not  prejudiced,  858. 
Objection,  how  taken,  S58. 
Effect  of  objection  for  nonjoinder,  859. 
Claim  barred  by  statute  of  limitations,  859. 
Who  are  necessary  parties,  '^(). 
Joinder  of  parents,  S59,  860. 
Parties  defendant,  860. 
Jurisdiction  and  venue. 

Dependent  on  statute,  860. 
Action  transitory,  860. 
Rule  in  federal  courts,  860. 
Doctrine  of  comity,  860. 
The  proper  county,  861. 
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DEATH   BY  WRONGFUL  ACT. 
Allegations. 

What  particularity  required,  86i. 
All  essential  circumstances,  86i. 
General  allegation  of  negligence,  862. 
Illustrations  of  the  rule,  862. 
Evidence  need  not  be  pleaded,  862. 
Duty  to  passengers,  862. 
In  cases  of  collision,  863. 
Wilful  negligence,  S63. 
Explosion  of  boiler,  863. 
Furnishing  defective  car,  863. 
Injury  to  employee,  863. 
Kind  of  negligence,  863. 
Accident  at  crossing,  863. 
Demurrer  for  generality,  863,  864. 
Action  for  death  of  employee,  864. 
Wilful  negligence,  864. 
Necessary  allegations,  865. 

Alleging  wrongful  act,  865. 
Acts  not  per  se  negligent,  865. 
Parties  having  prior  right  to  sue,  865. 
That  deceased  was  killed  within  state,  866. 
Relationship  of  plaintiff  and  deceased,  866. 
Deceased  an  employee,  866. 
Alleging  the  statute,  866. 

Domestic  statute,  866. 

Statute  of  limitations,  867. 
Wilful  negligence,  867. 
I  Appointment  as  administrator,  868. 

Dependence  on  deceased,  868. 
Knowledge,  868. 

On  part  of  defendant,  868. 

On  part  of  deceased,  868. 

When  knowledge  need  not  be  alleged,  868. 
Existence  of  beneficiaries,  868. 

Where  damages  are  limited  to  indemnity,  868. 

Showing  that  there  are  persons  entitled  to  indemnity,  868. 

Declaration  aided  by  writ,  869. 

Clerical  errors,  86g 

Objections,  how  taken,  869,  870. 

Names  of  beneficiaries,  870. 

Beneficiaries  not  naiped,  870. 
Rebutting  contributory  negligence,  870,  871, 
Under  peculiar  statutory  provisions,  871. 

Party  must  bring  himself  within  act,  871. 

When  deceased  might  have  maintained  action  if  living,  871. 

Reference  to  statutes  imposing  restrictions,  871. 

Where  there  are  two  concurrent  remedies,  871. 

Where  damages  are  part  of  estate,  872. 

Where  character  cvf  damages  depends  00  degree  of  negligence,  872. 

Accideui  at  crossing,  872. 
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DEATH    BY    WRONGFUL    ACT. 
Allegations— Ctf«//«z<^(/. 

Emancipation  of  infant,  872. 

Death  in  self-defense,  872.  ' 

Where  marriage  defeats  right  of  action,  872. 

Where  instantaneous  death  defeats  right  of  action,  872. 

Defective  works — employee,  872. 

Defective  building — ownership,  872. 

Compliance  with  conditions  precedent,  872. 

Previous  criminal  prosecution,  873. 
Surplusage  and  immaterial  allegations,  873. 

Giving  mere  particulars,  873. 

Striking  out  surplusage,  873. 

Naming  distributees,  873. 

"  Gross  and  wilful  "  negligence,  873. 

Action  for  loss  of  services,  873. 

Allegations  of  loss  of  society,  873. 

Character  of  plaintiff — administrator,  873. 

Immaterial  averment  traversed  by  general  issue,  874. 
Allegations  of  damages,  874. 

Alleging  pecuniary  loss,  874. 

Pecuniary  loss  implied,  874. 

Particulars  constituting  loss,  875,  876. 

Facts  showing  damages,  876. 

Loss  of  services  and  society,  876,  877. 
Allegations  and  proof,  877. 

Of  negligence,  877. 

Definite  act  of  negligence  charged,  877. 
General  allegation  of  negligence,  877. 
Special  circumstances,  878. 

General  allegation  of  damages,  879. 

Existence  and  names  of  beneficiaries,  879. 

Particular  circumstances  attending  accident,  879. 
Amendments. 

Describing  cause  of  action  in  different  way,  879. 
Amendments  to  conform  to  proof,  880. 
Amendment  relates  to  commencement  of  action,  880. 
Where  two  causes  of  action  have  been  alleged,  880. 
Alleging  deceased  to  be  employe  and  not  passenger,  880. 
Failure  of  pleadings  to  show  any  cause  of  action,  880. 
Adding  new  parties,  880,  8S1. 
Alleging  existence  of  beneficiaries,  881. 
Alleging  foreign  statute,  882. 
Alleging  loss  of  services,  883. 

Changing  character  of  action  as  to  damages,  883. 
Bill  of  particulars. 

When  required,  883.  ' 

When  the  court  may  order,  884. 
Plea  or  answer. 

Challenging  plaintiff's  appointment  as  administrator,  884. 
Denying  existence  of  beneficiaries,  884. 
Pleading  statute  of  limitations,  884. 
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DEATH    BY   WRONGFUL   ACT. 
Instructions. 

As  to  joint  liability,  884,  885, 
As  to  "  next  of  kin,"  885. 
As  to  allegations,.  885. 

Following  allegations,  885. 

Essential  allegations  omitted,  885. 

In  the  absence  of  allegations,  885. 
As  to  damages,  886. 

Stating  elements  to  be  considered,  886. 

Mitigating  or  aggravating  circumstances,  886. 

Actual  and  exemplary  damages,  3S6. 

Charge  tending  to  influence  amount,  886. 
Verdict. 

Apportionment  of  damages,  887. 
Special  findings,  887. 

What  consistent  with  general  verdict,  887. 

Inconsistent  findings,  888. 
Costs. 

Against  personal  representatives,  888. 
Form  of  judgment,  888. 
In  New  York,  888. 
Objections  on  appeal. 

For  defective  allegations,  888. 
Suing  as  administrator,  888. 
Names  of  beneficiaries,  889. 
Sex  of  children — variance,  889. 
Amount  of  damages,  8S9. 
Failure  to  apportion  damages,  889. 
Abatement. 

By  death  of  plaintiff,  889, 

When  action  abates,  889 

Death  of  husband,  889. 

Action  in  name  of  state,  890. 

Action  by  father  and  mother,  890. 
By  death  of  beneficiaries,  890. 
By  death  of  defendant,  890. 

Right  of  survival  of  cause  of  action,  890. 

Right  of  action  a  vested  property  interest,  890. 

Dissolution  of  corporation,  890. 

Action  against  carrier,  890. 
Remedy  by  indictment. 

Resembles  civil  action,  891. 
In  what  states  used,  891. 
Entering  nolle  prosequi,  891. 
Costs,  891. 
Essential  elements,  891. 

Existence  of  beneficiaries,  891. 

Alleging  names  of  beneficiaries,  891. 

Alleging  that  administration  has  been  taken  out,  891,  892. 

Gross  negligence,  892. 
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DEATH    BY   WRONGFUL   ACT. 
Remeoy  by  indictment — Continued. 

Particularity  required,  892. 
Duplicity,  893. 
Admiralty  jurisdiction. 

Form  of  proceedings-action  founded  on  state  statute,  893. 
Action  not  on  state  statute,  893. 

DE  BENE  ESSE. 

See  cross-reference,  894. 

DEBT. 

Action  of  debt  to  enforce  decrees.     See  DECREES. 
Effect  of  death  of  party  in  action  of  debt.     See  DEATH* 
Introductory. 

Name  and  scope  of  the  action,  895. 
Statutory  abolition  of  debt,  896. 
Covenant  distinguished  from  debt,  344,  345. 
When  the  action  lies. 

Recovery  of  money  in  sum  certain,  896. 
Pecuniary  certainty,  897. 
Uncertainty  of  denomination,  897. 
Money  payable  in  instalments,  S97. 
Alternative  contracts  ;  money  or  property,  897. 
On  contracts,  8g8. 

General  rule,  898. 
Money  unlawfully  paid,  898. 
Privity  of  contract,  898. 
Consideration  implied,  898. 
Method  of  proof  immaterial,  898. 
Simple  contracts,  898. 

Debt  concurrently  with  assumpsit,  898,  899. 
Promissory  notes  and  bills  of  exchange,  899,  900. 
Rent,  900. 
Book-debt,  900. 

Species  of  action  of  debt,  900. 
Origin  and  nature,  901. 
On  sworn  book  accounts,  901. 
Right  to  charge  on  book  at  time  of  delivery,  g02. 
Charging  articles  when  delivered,  902. 
Services  performed,  902. 
Use  of  chattels,  903. 
Limitation  of  action,  903. 
Specialties,  903. 

Redress  by  action  of  debt,  903. 
■    On  bonds,  904. 

Alternative  contracts,  904. 
Contracts  of  insurance,  904. 
Bills  and  notes-,  904. 
Improvement  certificates,  904. 
On  judgments,  904. 

Of  courts  of  record,  904. 

The  usual  com.raon-law  remedy,  904. 
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DEBT. 

When  the  action  lies — Continued. 

Contractual  quality,  905. 
Foreign  judgments,  905. 
Invalid  judgments,  905. 
After  appeal,  906. 
Decrees  in  chancery,  906. 
Of  courts  not  of  record,  906. 
Renewal  of  judgment,  906. 
Awards,  906. 
On  statutes,  907. 

Penalties,  907,  908. 
Taxes,  908. 
Custom  duties,  909. 
Qui  tarn  actions,  909. 
On  legacies,  909. 
For  escape,  909. 

Action  in  favor  of  or  against  corporation,  62. 
When  the  action  does  not  lie. 

For  recovery  of  uncertain  sum,  909. 
For  redress  not  computable  in  money    910. 
No  contractual  obligation,  910,  911. 
Another  specific  statutory  remedy,  911. 
Defeasances  in  contracts,  gi2. 
Gifts  of  money,  912. 

Rentals  without  privity,  912.  . 

In  book-debt,  912. 
The  pleadings. 

The  writ,  913. 

The  declaration,  913. 

Should  follow  writ,  913. 
Variance,  914. 

Defects  supplied  by  writ,  914. 
General  requisites,  914. 
The  consideration,  914. 
Its  character,  914. 
Its  necessity,  914. 
Its  immateriality,  915. 
The  debt,  915. 

Certainty  of  amount,  915. 

Variance  between  caption  and  counts,  915 

Debts  conditionally  dischargeable,  915. 

Uncertain  value,  916. 

Interest,  916. 

Other  charges  and  amounts,  916. 

Certainty  of  description,  916. 

Alleging  debt  according  to  its  legal  effect,  916. 
Exact  language  of  statute,  916. 
'  Reference  to  statute,  916. 

Actions  on  leases,  917. 
Disclosing  right  of  action,  917. 
Indorsement  of  note,  918. 
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DEBT. 

The  pleadings— Cc7«/m«<^^. 

Debt  and  detinet,  918. 
Against  personal  representatives,  918. 
The  breach,  918. 
The  demand,  919. 

Averment  unnecessary,  919. 
Averment  necessary,  919. 
Special  averments,  919,  920. 
Joinder  of  counts,  921. 
The  damages,  921. 
Profert  and  oyer,  921,  922. 
Parties,  plaintiif  and  defendant,  922. 
The  pleas,  922. 

On  simple  contracts,  922. 
Nil  debet,  922. 
Nuif.quam  indebitatus,  922. 
Abatement,  923. 
Limitations,  923. 
No  consideration,  923. 
On  specialties,  923. 

Non  est  factutn,  923,  924. 
Nil  debet,  924. 
On  records,  925. 

A^m///V/ record,  925. 
Nil  debet,  925,  926. 
Payment,  926. 
Want  of  jurisdiction,  927.  ^ 
Limitations,  928. 
On  statutes,  92S. 
Nil  debet,  928. 
Limitations,  928. 
Not  guilty,  928. 
The  replication,  928. 
Pleadings  in  book-debt. 
In  general,  929. 
The  declaration,  929. 
The  pleas,  929. 

Generally,  929. 
Nil  debet,  929. 
Off-set,  930. 

Satisfaction,  release,  or  discharge,  930. 
Defective  pleas,  930. 
Auditing  in  book-debt,  930. 

Adjustment  before  auditors,  930. 
Summary  statement  of  practice,  930,  931. 
Notice,  932. 
The  judgment. 

Recovery  of  debt  and  nominal  damages,  932. 
Damages  only,  932. 

Distinguishing  debt  and  damages,  932. 
Interest  as  damages,  933. 
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DEBT. 

The  \\xA%m<SiV\— Continued. 
Fractional  errors,  933. 
Writ  of  inquiry  unnecessary,  933. 
Judgment  for  escape,  933. 
Judgment  corresponding  to  claim,  933. 
Definite  sum,  934. 
Aggregate  sum,  934. 
Finality,  934. 
Ignoring  issues,  934. 
Against  all  defendants,  934. 
Only  o'ne  penalty,  935.  ,  1. 

DEBTOR    AND    CREDITOR. 

See  Creditors'  Bills  and  Fraudulent  Conveyances. 

DECEDENTS'    ESTATES. 

See  cross-references,  936. 

DECEIT. 

See  cross-reference,  936. 

Effect  of  death  of  party  in  action  for  deceit.      See  DEATH. 

Plea  of,  in  action  of  covenant,  384. 

DECISIONS. 

Definition,  936. 

"  Opinions  "  and  •'  decisions  "  distinguished,  937. 

"  Proposed  decision  "  not  a  decision,  937. 

"  Nonsuit  "  not  a  decision,  93S. 

Duty  of  court  to  decide,  937,  938. 

What  must  be  decided,  938. 

Time  of  rendering  decision,  939. 

Taking  case  under  advisement,  939. 

Holding  motions  over,  940. 

Decision  in  vacation,  940. 

No  remedy  to  compel  court  to  decide,  940. 

Decision  should  be  rendered,  941.  ^ 

Decision  announced  orally,  942. 

Filing  the  decision,  942. 

Power  of  clerk  to  enter  decision,  943. 

Judgment  roll  indefinite  as  to  decision,  943.       ^. 

Effect  of  decision,  943. 

Power  of  court  to  reconsider,  943. 

Evidence  before  decision,  943. 

DECLARATIONS. 

See  list  of  cross-references,  945. 

In  action  for  criminal  conversation.      See  CRIMINAL  CONVERSATION. 
Must  show  damages.      See  DAMAGES. 

In  action  for  death  by  wrongful  act.      See  Death   by  WRONGFUL  AcT. 
In  actions  of  debt  and  covenant.      See  Debt  ;  COVENANT. 
In  actions  by  and  against  counties.      See  COUNTIES. 
In  actions  for  breach  of  copyright.     See  Copyright. 

Negativing  contributory  negligence  in   declaration.     See  Contributory 
Negligence. 
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DECLARATIONS— 6"b«/jw«^(/. 

Use    of  different    counts.      See    COUNTS,    PARAGRAPHS,   AND    SEPARATE 

Statements. 

DECREES. 

Decrees  in  copyright  suits.     See  Copyright. 

In   relation  to  and  upon   creditors^   bills.     See  Creditors'   BiLts    AND 
Fraudulent  Conveyances, 
Definition,  949. 
Kinds  of  decrees. 

Interlocutory,  950. 
Final,  950. 
Nisi,  950. 
Supplemental,  951. 
Nunc  pro  tunc,  951. 
Conditional,  952. 

Conditional  decrees  generally,  952,  953. 

For  payment  of  money,  953. 

Performance  of  conditions  optional,  953. 

Decree  for  account,  954. 
Pro  forma,  954. 
Pro  confesso,  955. 
On  default  at  hearing,  955. 
By  consent,  955. 
Essentials  of  a  valid  decree. 

Jurisdiction  ;  parties,  955. 

Conformity  to  allegations  and  prayer,  956. 

Relief  secundum  aiie.;^^      956. 

Relief  under  the  genera    ■  rayer,  956. 
Issues  must  be  made  up,  957, 
Hearing  or  submission,  957. 
Nature  and  extent  of  relief. 

Flexibility  of  decrees,  958. 
Complete  relief,  958. 
Enforcing  ultimate  liability,  959. 
Relief  between  codefendants,  960. 
Consent  decrees. 

Validity  and  effect,  960.  , 

Parties  under  disability,  960. 

Consent  of  attorney,  960. 

Right  to  authorize  consent  decrees,  960,  961. 

Withdrawal  of  consent,  961. 

In  nature  of  solemn  contract,  961. 

No  amendment  without  consent,  961. 

Decree  in  vacation  by  consent,  961. 

Rehearing,  962. 

Appeals  from,  962. 

Bill  to  review,  962. 
Not  necessarily  confined  to  issues,  962. 
Recital  of  consent,  963. 
Decrees  vesting  or  divesting  title  to  property. 
Power  of  court  of  chancery,  964. 
Rule  as  to  real  estate,  964. 
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DECREES. 

Decrees  vesting  or  divesting  title  to  property — Continued. 
Rule  as  to  personalty,  964. 
Statutory  authority  for  such  decree,  964. 
Court  ordering  conveyance  to  be  made,  965. 
Enforcing  specific  execution  of  decree  by  attachment,  965. 
Decrees  in  appellate  courts. 

Affirmance,  reversal,  etc.,  965. 
Effect  of  affirmance,  965. 

Affirming  with  explanations  or  additions, -gbS. 
Affirmance  in  the  exercise  of  omnipotence,  965. 
Effect  of  reversal,  966. 
Reversal  in  part,  966. 
Affirmance  with  modifications,  966. 
Rendition  of  new  decree,  966,  967,  968. 
Decree  after  death  ot  party. 

Decree  without  revivor,  968. 
Death  after  argument  of  cause,  969. 
Decree  of  date  subsequent  to  death,  969. 
Death  after  interlocutory  decree  and  reference,  969. 
The  rule  limited,  969. 
Necessity  of  order,  970. 
Taking  the  bill  as  confessed — decrees  pro  confesso. 
Definition  of  terms,  970. 

Origin  and  development  of  proceeding,  970. 
History^of  proceedings,  970,  971. 
The  English  and  American  rules,  971,  972. 
When  bill  may  be  taken  as  confessed,  973. 

Failure  to  appear,  and  demur,  plead,  or  answer,  973. 
The  general  rule,  973,  974,  975. 

Due  service  of  process  necessary,  975,  976,  977,  978. 
Failure  to  answer,  978. 
In  general,  978,  979. 
After   amendment   of   the    bill  ;    right   to   answer    after 

amendment,  980. 
Duty  to  answer,  980. 
Insufficient  answer,  981,  982,  983. 
Irregular  answer,  983. 
Upon  demurrer  overruled,  983. 
Against  persons  under  disability,  984. 
Orders /r^  confesso,  984,  985. 
Effect  of  default,  986. 

As  a  waiver  of  objections  to  bill,  986. 
Admissions  implied  by  default,  986. 
What  is  admitted,  986. 
What  is  not  admitted,  987,  988. 
Proof  of  allegations  of  bill,  988,  989. 
Early  English  practice,  989. 
Modern  practice,  989,  990,  991,  992,  993. 
Proof  against  nonresidents,  994. 
Successful  defense  by  codefendant,  994. 
The  general  rule,  994,  995. 
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DECREES. 

Taking  the  bill  as  confessed— decrees  pro  coniesso— Continued. 

Where  defendants  jointly  interested,  995. 

Where  defendants'  interests  are  separable,  995,  996   997. 
Rights  of  defendant  after  default,  998. 
Hearing  and  final  decree,  999. 

Setting  cause  for  hearing,  999. 
Hearing  and  decree,  999,  1000. 
Impeaching  decree,  looi. 
By  appeal,  1001,  1002. 
By  bill  of  review,  1002. 
By  original  bill,  1002. 
Opening  orders  and  decrees  pro  confesso  and  allowing  defenses. 
Power  to  open,  1002. 
In  general,  1002. 

During  term,  1002. 

After  term,  1003. 
In  the  federal  courts,  1003. 

During  the  term,  1003. 

After  the  term,  1004. 

Not  controlled  by  state  practice,  1004. 
As  an  exercise  of  discretion — and  statutory  regulations,  IO04. 
As  an  exercise  of  discretion,  1004. 
Interlocutory  orders  /'ro  confesso,  1005. 
Statutory  regulations,  1007,  1008,  1009. 
By  implication,  loog. 
Grounds  for  opening,  1009. 
"  Good  cause,"  1009. 
Irregularities,  loio,  loii,  1012. 
Surprise,  accident,  or  mistake,  I0I2,  1013,  IOI4. 
Negligence  of  solicitor,  1015, 
Collusion,  1015. 
Error  in  the  decree,  1016. 

General  rule,  1016. 

By  statute,  1017. 
Character  of  proposed  defense,  1017. 

Meritorious  defense,  1017. 

Defenses  merely  technical,  1017. 

Confined  to  defense  by  answer,  1018. 

Unconscionable  defenses — usury,  loj^. 

Statute  of  limitations,  1019. 
The  application,  1019. 

Parties  to  application,  1019. 

The  general  rule,  10.9. 

Party  in  contempt,  1019. 
When  to  be  made — laches  and  limitations,  I02I. 
Application  in  appellate  courts,  1022. 
Form  of  application,  1022,  1023. 
Application  based  on  irregularities,  1023. 
Petition  not  indispensable,  1023. 
Verification,  1023,  1024. 
To  be  accompanied  by  proposed  answer,  1024. 
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DECREES. 

Opening  o'^ers  and  decrees  pro  confesso  and  allowing  defenses — Continued. 
Statement  of  advice  of  counsel,  1025. 
Notice  of  application,  1025. 
Renewal  of  application,  1026. 
Proceedings  on  application,  1026. 

Testing  sufficiency  of  petition,  1026. 
Counter-affidavits,  1026. 

Opening  order  or  decree  and  allowing  defense,  1027. 
Original  decree  remaining  in  statu  quo,  1027. 
Terms,  1028. 

Final  hearing,  and  decree,  1029. 
Review  of  ruling  on  application,  1030. 
Decrees  on  default  at  the  hearing. 

Default  on  part  of  plaintiff,  1030. 
Default  on  part  of  defendant,  1031. 
Opening  the  decree,  1031. 
Rendition,  drafting  and  settling,  signing  and  entry,  and  enrolment. 
Rendition,  1032. 

A  judicial  act,  1032. 
Rule  in  the  English  chancery,  1032. 
Practice  in  the  United  States,  1032. 
In  vacation,  1033. 
By  statute,  1033. 

Without  statutory  authority,  1033. 
,  By  consent,  1033. 

Drafting  and  settling,  1033,  1034. 
Signing  and  entering,  1034,  1035. 
Enrolment,  1035. 

Former  English  practice,  1035, 
Practice  in  United  States,  1035,  1036. 
When  decree  becomes  operative,  1037. 
Form  of  decrees. 

The  different  parts  enumerated — date  and  title,  1038. 
The  recitals,  1038. 
The  declaratory  part,  1039,  1040. 
The  orderii^g  part,  1040,  1041. 
Amendment,  modification,  and  vacation. 

Interlocutory  orders  and  decrees,  1041. 
Interlocutory  orders,  1041. 
Interlocutory  decrees,  T042,  1043,  1044,  1045. 
After  affirmance  on  appeal,  1046. 
Consent  orders  and  decrees,  1046. 
Decree  pronounced,  but  not  formally  entered,  1046. 
Final  decrees,  1047. 

During  the  term,  1047. 

In  general,  1047,  1048. 
Consent  decree,  1049. 
After  the  term,  1049. 

Judicial  errors,  1049. 

Right  to  amend  or  vacate,  1049. 
Practice  in  federal  courts,  1050. 
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INDEX. 

DECREES. 

Amendment,  modification,  and  vacation — Continued. 
Rule  in  English  chancery,  1051. 
Decree  in  appellate  courts,  1051. 
Where  terms  of  court  are  abolished,  1051. 
Modification  at  chambers,  1051. 
After  decision  in  vacation,  1051. 
Reinstatement  of  dismissed  cause,  1051. 
Error  in  regard  to  costs,  1051. 
Adding  provision  for  interest,  1051. 
Exceptions  and  qualifications,  1052. 
Irregular  judgment,  1052. 
Decree  void  for  want  of  jurisdiction,  1052.     , 
Decree  signed  under  misapprehension,  1052. 
Remedy  by  bill  of  review,  1052. 
Remedy  by  original  bill,  1052. 
Clerical  errors,  1053. 
Matters  of  course,  1053. 

Inadvertent  defect,  1053,  1054. 
How  made,  1054,  1055. 
Without  rehearing,  1055. 
The  application,  1055. 
Mistake  or  surprise,  interests  not  heard,  1056. 
Mistake  or  surprise,  1056. 
Interests  not  heard,  1056. 
Changing  time  or  manner  of  execution,  1057. 
By  consent,  1058. 

Right  to  amend  or  set  aside  decree,  1058. 
Remedy  for  excess  of  authority,  1059,  1060. 
Modification,  etc.,  of  consent  decrees,  1060. 
Vacating   decrees  pro   confesso   and    on  default  at  hearing, 
1060. 
Construction  qf  decrees. 

Manifest  intention  controls,  1060. 
Limited  to  pleadings  and  issues,  1061. 
Stipulations  between  the  parties,  1062. 
The  opinion  of  the  court  examined,  1062. 
Decrees  in  federal  court,  1062. 
Surplusage,  1062. 
Definiteness  and  certainty. 

General  requisites,  1063. 

Irreconcilable  conflict,  1064. 

Matters  merely  interlocutory,  1064. 

Meaning  ascertained  from  recitals,  1064. 

Decree  elucidated  by  pleadings  and  proceedings,  1064. 

Interest  susceptible  of  computation,  1064. 

In  respect  of  parties,  1065,  1066. 

Certainty  attainable  by  reference,  1067. 

Id  certutn  est  quod  certutn  reddi  potest,  1067. 
Description  of  real  estate,  1067. 
Rule  to  be  cautiously  applied,  1067. 
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DECREES — Continued. 
Enforcement. 

Former  rule,  1068. 
By  execution,  1068. 
'  By  attachment,  1068. 
By  execution  at  law,  1068. 

By  action  of  court  or  by  operation  of  statute,  1069. 
By  writ  of  sequestration,  1069. 
By  writ  of  assistance,  1069. 
By  distringas  against  corporation,  1069. 
By  bill  in  equity,  1069. 
By  action  at  common  law,  1069. 
In  England,  1069. 

In  the  United  States,  1069,  1070,  1071,  1072,  1073,  1074. 
Control  of  court  over  execution,  1075. 
DEFAULT. 

Decrees  on  default.     See  Decrees. 

Judg7nent  by  default  for  damages.     See  DAMAGES. 

Effect  of  default  where  bill  has  been  taken  as  confessed.      See  DECREES. 

Costs  where  one  defendant  suffers  default,  135. 

DEFINITENESS  AND  CERTAINTY. 
Of  decrees.     See  Decrees. 
Allegations  in  actions  for  death  by  wrongful  act.      See  DEATH  BY  WRONGFUL 

Act. 
Certainty  of  description  of  debt  in  action  of  debt.     See  Debt. 
In  pleading  where  contributory  negligence  is  a  defense.     See  Contributory 

Negligence. 
Motion  to  make  more  specific  uncertain  statement  of  cause  of  action,  for 

damages,  778. 
DEMAND. 

Alleging  demand  in  action  of  debt.     See  Debt. 

DEMURRERS. 

In  action  of  covenant.     See  Covenant. 

In  judgment  creditors'  suits.  See  Creditors'  Bills  AND  FRAUDULENT  Con- 
veyances. 

To  cross-bills.     See  Cross-bills. 

To  declaration  or  complaint  showing  contributory  negligence.  See  Contrib- 
utory Negligence. 

Por  uncertain  statemettt  of  cause  of  action,  for  datnages.     See  DAMAGES. 

Decree  pro  confesso  upon  demurrer  overruled.     See  Decrees. 

Demurrer  to  plea  in  action  of  covenant,  385. 

Want  of  capacity  of  corporation  to  sue,  89,  90. 

Demurrer  to  declaration  or  complaint  containing  more  than  one  count 
338,  339,  340. 

Costs  upon  demurrer,  131. 

DEPOSITIONS. 

Taken  under  cross-bills.     See  Cross-bills. 

DESCRIPTION. 

Sep  also  Definiteness  and  Certainty. 
In  actio7i  for  injury  at  railroad  crossing.      See  CROSSINGS. 
In  indictments  for  counterfeiting.     See  Counterfeiting. 
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DETINET. 

Declaration  in  the  debt  and  detinet.     See  DEBT. 

DISBURSEMENTS 
See  Costs. 

DISCLAIMER. 

Costs  upon  disclaimer,  132. 

DISCONTINUANCE. 

Costs  in  case  of,  126,  127.  ' 

DISCOVERY. 

In  judgment  creditors'  suits.     See  CREDITORS'  BiLLS  AND  FRAUDULENT  CON- 
VEYANCES. 
Cross-bills  to  obtain  discovery.      See  Cross-BILLS. 
In  suit  or  action  for  breach  of  copyright,  22. 

DISCRETION. 

Of  court  in  matter  of  costs.     See  CoSTS. 

Opening  order  and  decree  pro  coftfesso.     See  DECREES. 

As  to  time  of  filitig  cross-bills.     See  Cross-bills. 

DISMISSAL. 

Of  cross-bills.     See  Cross-bills. 

Of  cross-complaints.     See  Cross-complaints. 

Costs  in  case  of,  128,  129. 

DISSOLUTION. 

Dissolution  of  corporation.     See  Corporations. 
Liability  of  corporation  to  be  sued  after  dissolution,  97. 
Right  of  corporation  to  sue  after  dissolution,  96,  97. 

DIVORCE. 

Effect  of  death  of  party  pending  suit  for  divorce.     See  DEATH. 

DOUBLE  ASPECT. 

Description  of  cause  with  double  aspect,  325. 

DOUBLE  COSTS. 
See  Costs. 

DOUBLE  DAMAGES. 

See  Damages.  / 

DOWER. 

Effect  of  death  pending  action  for  dower.     See  DeATH. 

Recover  by  debt,  900. 

Cross-bill  in  suit  to  enforce  dower,  634. 

DUPLICITY. 

In  indictment  to  recover  fine  for  causing  death.     See  Death  BY  WRONGFUL 
Act. 

DUTIES. 

Action  of  debt  to  recover  duties.     See  Debt. 

EJECTMENT. 

Effect  of  death  of  party  pending  action  of  ejectment.     See  Death. 
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ELECTION. 

Statutory  and  equitable  remedies  to  reach  property  of  debtor.     See  Creditors' 

Bills  and  Fraudulent  Conveyances. 
Election  of  counts  in  complaint  or  declaration,  329. 

EMPLOYES. 

See  Master  and  Servant. 

ENROLMENT. 

Of  decrees.     See  Decrees. 

ENTERING. 

Of  decrees.     See  Decrees. 

EQUITABLE  ASSETS. 

Subject  to  payment  of  debts  by  creditor's  bill,  447. 

EQUITABLE  PLAINTIFF. 

Effect  of  death  of  equitable  plaintiff.     See  Death. 

EQUITY. 

See  Cross-bills;  Creditors'  Bills  and  Fraudulent  Conveyances. 

Costs  in  equity.     See  Costs. 

Decrees  in  chancery.     See  Decrees. 

Jurisdiction  of  copyright  cases.     See  Copyright. 

Effect  of  death  of  party  to  suit  in  equity.      See  DEATH. 

Special  damages  to  be  specially  pleaded  in  equity,  744. 

Separate  counts  for  equitable  and  legal  causes  of  action,  306, 

ERROR,  WRIT  OF. 

See  Coram  Nobis  and  Coram  Vobis. 

Effect  of  death  of  party  pending  appeal  or  writ  of  error.     See  DEATH. 

Recovery  of  costs  on  -writ  of  error.     See  Costs. 

ESCAPE. 

Action  of  debt  for  permitting  escape.     See  Debt. 

ESTOPPEL. 

Estoppel  to  deny  corporate  existence,  72.    . 

EVIDENCE. 

Under  cross-bills.     See  Cross-bills. 

On  cross-complaints.     See  Cross-complaints. 

EXECUTION. 

Suits  to  subject  property  not  reachable  by  execution.     See  Creditors'  Bills 

and  Fraudulent  Conveyances. 
Issuance  of  execution  and  rettirn  nulla  bona  as  basis  of  creditor's  bill.     See 

Creditors'  Bills  and  Fraudulent  Conveyances. 
Remedy  for  collecting  costs.     See  Costs. 
To  enforce  decrees.     See  Decrees. 
Death  of  party  pending  execution.     See  Death. 

EXECUTORS  AND  ADMINISTRATORS. 

Action  for  death  by  wrongful  act.     See  Death  by  WRONGFUL  ACT. 

EXEMPLARY  DAMAGES. 
See  Damages. 

FALSE  IMPRISONMENT. 

Pleading  damages  in  actions  for  false  imprisonment.     See  Damages. 
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FEDERAL  PRACTICE. 

See  United  States  Courts. 

FEES. 

Distinguished  from  costs,  107. 

FILING. 

Of  cross-bills  and  cross-complaints.      See   CrOSS-BILLS;  CrOSS-CUMPLAINTS. 
Filing  decisions.     See  Decisions. 

FINAL  DECREES. 
See  Decrees. 

FINDINGS. 

See  Decisions. 
FORECLOSURE. 

Effect  of  death  of  party  pending  foreclosure  proceedings.     See  Death. 
FORFEITURE. 

Statutory  forfeiture  for  breach  of  copyright.     See  Copyright. 
FORGERY. 

See  Counterfeiting. 

FRANCHISES. 

Parties  to  suit  where  corporate  franchise  is  concerned,  57. 
FRAUD. 

Plea  of  fraud  in  action  of  covenant,  384. 

FRAUDULENT  CONVEYANCES. 

See  Creditors'  Bills  and  Fraudulent  Conveyances. 

FUND  IN  COURT. 

Costs  out  of,  156,  157. 

GARNISHMENT. 

Effect  of  death  of  party  to  garnishment  proceedings.     See  Death. 
Ouster  ofjurisdictioti  of  equity  to  entertain  creditors'  bills  by  statutory  remedy 
of  garnishment.      See  Creditors'  Bills  and  Fraudulent  Convey- 
ances. 

GENERAL  DENIAL. 

Making  defense  of  contributory  negligence,  10. 

GENERAL  ISSUE. 

In  action  for  criminal  conversation.     See  CRIMINAL  CONVERSATION. 

In  action  of  covettant.     See  COVENANT. 

Giving  in  evidence  matters  in  mitigation  of  damages,  under  general  issue. 

See  Damages. 
Plea  of  mil  tiel  corporation  amounting  to  general  issue.  84. 
Denial  of  corporate  existence  by,  77. 

GOVERNMENT. 

Liability  for  costs,  151,  152. 

GUARDIANS. 

Liability  for  costs,  155. 

HEARING. 

Of  cross-bills.     See  Cross-bills. 

On  cross-complaints.     See  Cross-COMPLAINTS- 
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HEIRS  AND  DEVISEES. 

Actions  by,  on  covenants,  355. 

HOMICIDE. 

See  Coroners'  Inquests;  Death  by  Wrongful  Act. 

HUSBAND  AND  WIFE. 

See  Death  by  Wrongful  Act. 

Effect  of  death  of  party  in  action  by  husband  and  wife.     See  DEATH. 

Action  of  covenant  against,  361. 

IMPEACHING  DECREES. 
See  Decrees. 

INCUMBRANCES. 

Covenant  against,  action  for  breach.     See  COVENANT. 

INDICTMENTS. 

Against  convicts.     See  Convicts. 

For  cruelty  to  animals  and  children.  See  CRUELTY  TO  ANIMALS  AND  CHIL- 
DREN. 

For  counterfeiting.     See  Counterfeiting. 

Proceeding  by  indictment  to  recover  fine  for  causing  death  by  wrongful  act. 
See  Death  by  Wrongful  Act. 

INDUCEMENT. 

Of  declaration  in  covenant,  363. 

INFANTS. 

Relief  to  infant  defendants  without  cross-bill.     See  Cross-bills. 
Pleading  damages  in  actions  for  injuries  to  infants.     See  Damages. 
Liability  for  costs,  155. 

INFRINGEMENT. 

Actions  for  infringement  of  copyright.     See  Copyright. 

INJUNCTIONS. 

In  suits  for  infringement  of  copyrig ht .     See  Copyright. 
'  Against  debtor  where  creditor's  bill  has  been  filed.      See   CREDITORS*    BiLLS 
AND  Fraudulent  Conveyances. 
Not  grantable   against  fraudulent   conveyance  without  judgment  at  law, 
473. 
INJURIES. 

Effect  of  death  of  party  pending  action  for  injuries  to  real  or  personal  prop- 
erty.    See  Death. 

A  negation  of  damages  in  action  for  injuries  to  persons  or  property.  See  Dam- 
ages. 

INQUESTS. 

See  Coroners'  Inquests. 
INSOLVENCY. 

Insolvency  of  debtor  as  excuse  for  not  exhausting  legal  remedies  before  filing 
creditor's  biH.     See  Creditors'  Bills  and  Fraudulent  Conveyances. 
INSTALMENTS. 

Action  of  covenant  for  money  payable  in  instalments,  348,  349,  350. 
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INSTRUCTIONS. 

Charge  from  coroner  at  inquest.     See  CoRONERS'  Inquests. 

As  to  measure  and  elements  of  damages.     See  Damages. 

In  action  for  injury  at  railroad  crossing.      See  CROSSINGS. 

In  prosecutions  for  cruelty.     See  Cruelty  to  Animals  and  Children. 

INSURANCE. 

Life  policies  reachable  by  creditor's  bill,  444, 

INTENT. 

In  prosecutions  for  cruelty.     See  Cruelty  to  Animals  and  Children. 
As  an  element  in  the  crime  of  counterfeiting  to  be  charged  in  indictment.    See 
Counterfeiting. 

INTEREST. 

Interest  as  damages  in  the  action  of  debt.     See  Debt. 

INTERLOCUTORY  COSTS. 
See  Costs. 

INTERLOCUTORY  DECREES. 
See  Decrees. 

INTERLOCUTORY  PROCEEDINGS. 

Costs  upon.     See  Costs.  • 

INTERVENTION. 

In  action  pending  against  corporation,  60. 
In  suits  brought  by  judgment  creditors,  553. 

ISSUE. 

Issues  on  qtiestion  of  damages.     See  Damages. 

JOINDER. 

Of  causes  of  action  for  wrongful  death.     See  DEATH  BY  Wrongful  Act. 

Of  couftts  in  action  of  debt.     See  Debt. 

Of  causes  of  action  in  covenant,  368. 

Of  plaintiff's  and  defendants  in  actions  for  breach  of  copyright,  18. 

JOINT  OFFENDERS. 

In  indictments  for  counterfeiting.     See  Counterfeiting. 

JUDGE. 

Decision  of  judge.     See  Decisions. 

JUDGMENTS. 

See  also  Decisions;  Decrees. 

In  action  of  covenant.     See  Covenant. 

In  the  action  of  debt.     See  Debt. 

Action  of  debt  on  judgments.     See  Debt. 

Claim  for  damages  in  prayer  for  judgment.     See  DAMAGES. 

Effect  of  death  of  party  before  judgment.      See  DEATH. 

Necessity  of  recovery  of  judgment  at  law  before  filing  creditor's  bill.     See 

Creditors'  Bills  and  Fraudulent  Conveyances. 
Entering  judgment  before  or  after  death  of  party.     See  DEATH. 
Decision  authority  for  entering  judgment.     See  DECISIONS. 
Judgment  roll  indefinite  as  to  decision,  943. 
Method  of  enforcing  judgment  against  counties,  299. 
Upon  writ  of  error,  37. 
Relation  of  costs  to  judgment,  109. 
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JUDGMENT  CREDITORS'  SUITS. 

See  Creditors'  Bills  and  Fraudulent  Conveyances. 

JUDICIAL  NOTICE. 

Judicial  knowledge  of  corporate  existence.  73. 

JURISDICTION. 

In  copyright  cases.     See  Copyright. 

Costs  where  there  is  lack  of  jurisdiction.      See  CoSTS. 

Of  crime  of  counterfeiting  money.      See  COUNTERFEITING. 

In  actions  by  and  against  counties.     See  Counties. 

Equity  Jurisdictiojt  on  creditors'  bills.     See  Creditors'  Bills  AND  FRAUDU- 
LENT Conveyances. 

Defect  of  jurisdiction  under  original  bill,  whether  cured  by  cross-bill.     See 
Cross-bills. 

Defect  of  jurisdiction,  whether  cured  by  cross-complaint.     See  Cross-com- 
plaints. 

As  dependent  on  damages  claimed.     See  Damages. 

Of  action  for  death  by  wrongful  act.     See  Death  by  Wrongful  AcT. 
.     Plea  of  want  of  jurisdiction  in  the  action  of  debt.     See  Debt.  , 

JURY. 

Coroner' s  jury .     See  Coroners'  Inquests. 
Power  to  award  costs.     See  Costs. 

JUSTICE  OF  THE  PEACE. 

Holding  coroners'  inquests.     See  Coroners'  Inquests. 
No  jurisdiction  of  creditors'  bills,  435. 

Issuance  of  execution  on  judgment  rendered  by  justice  as  basis  of  credit- 
or's bill,  513. 

LACHES. 

In  suggesting  death  of  party.     See  Death. 

Effect  on  suit  or  action  for  infringement  of  copyright,  21. 

LEAVE  OF  COURT. 

To  file  cross-bill.     See  Cross-BILLS. 

LEGACIES. 

Action  of  debt  on  legacies.     See  DEBT. 

LIBEL  AND  SLANDER. 

Effect  of  death  of  party  pending  action.  See  DEATH. 
Pleading  damages  in  actions  for  libel.  See  DAMAGES. 
Costs  not  usually  dependent  on  amount  of  recovery,  170. 

LIENS. 

Lien  for  costs.     See  Costs. 

Costs  in  suits  to  enforce  lien,  171. 

Cross-bill  in  suits  to  enforce  lien,  634. 

LIMITATIONS. 

Pleading  statute  of  limitations  in  the  action  of  debt.     See  DEBT. 

LORD  CAMPBELL'S  ACT. 

Sae  Death  by  Wrongful  Act. 

MALICE. 

In  indictment  for  cruelty.     See  CRUELTY  TO  Animals  AND  CHILDREN. 
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MALICIOUS  PROSECUTION. 

Effect  of  death  of  party  pending  action.     See  DEATH. 

MANDAMUS. 

Effect  of  writ  on  death  of  party.     See  Death. 

MARRIAGE. 

Action  for  criminal  conversation.     See  CRIMINAL  CONVERSATION. 

MARRIED  WOMEN. 

Liability  for  costs,  156. 

MARSHALING  ASSETS. 

Administration  by  court  without  cross-bill,  637. 

MASTER  AND  SERVANT. 

Action  for  death  by  wrongful  act.     See  DEATH  BY  WRONGFUL  ACT. 

MASTER  IN  CHANCERY. 
See  References. 

MENTAL  SUFFERING. 
See  Damages. 

MISNOMER. 

Misnomer  of  corporation,  taking  advantage  of,  68,  69. 

MISTAKE. 

Opening  orders  and  decrees  pro  confesso.     See  DECREES. 

MITIGATION  OF  DAMAGES. 
See  Damages. 

MOTION. 

For  writ  of  error  coram  nobis  and  coram  vobis,  33. 
Holding  motions  over,  940. 

MULTIFARIOUSNESS. 
In  creditors'  bills,  559. 

MUNICIPAL  CORPORATIONS. 
See  Counties. 
Liability  for  costs,  152,  153. 

MURDER. 

See  Coroners'  Inquests. 

NAME. 

In  lahat  name  corporation  to  sue  or  be  sued.     See  CORPORATIONS, 

NECESSARY    PARTIES. 
See  Parties. 

NEGLIGENCE. 

Pleading  contributory  negligence.     See  Contributory  Negligence. 

Injuries  at  railroad  crossings.     See  Crossings. 

Action  for  death  by  wrongful  act.     See  Death  by  Wrongful  Act. 

NEXT  FRIEND. 

Liability  for  costs,  156. 

NIL  DEBET. 

Flea  in  the  action  of  debt.     See  Debt. 
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NIL  HABUIT  IN  TENEMENTIS. 

Pleas  of.  in  action  of  covenant,  384. 

NOMINAL  DAMAGES. 
See  Damages. 

NOMINAL  PARTIES 

Costs  not  imposed  upon,  149. 

Effect  of  death  of  nominal  plaintiff.     See  DEATH. 

NON  DAMNIFICATUS. 

Plea  of,  in  action  of  covenant,  383. 

NON  EST  FACTUM. 

Jn  action  of  covenant.     See  Covenant. 
In  the  action  of  debt.     See  Debt. 

NON   INFREGIT  CONVENTIONEM. 

Plea  of,  in  action  of  covenant.     See  COVENANT. 

NONSUIT. 

Costs  in  case  of,  125,  126. 
Not  a  decision,  938. 

NOT  GUILTY. 

Plea  in  action  of  covenant.     See  COVENANT. 
Plea  in  the  action  of  debt.     See  Debt. 

NOTICE. 

Of  taxation  of  costs.     See  Costs. 

NOVEL  QUESTIONS. 

Costs  where  novel  questions  are  raised,  137. 

NUISANCES. 

Pleading  damages  in  actions  for  nuisances.      See  DAMAGES. 
Effect  of  death  of  party  pending  action  for  nuisance.     See  Death.- 

NUL  TIEL  CORPORATION. 

Pleas  of.     See  Corporations. 

NUL  TIEL  RECORD. 

Plea  in  the  action  of  debt.     See  DEBT. 

NUNC  PRO  TUNC  DECREES. 
See  Decrees. 

NUNQUAM  INDEBITATUS. 

Pleas  in  the  action  of  debt.     See  Debt. 

OFFICERS. 

Public  officers;  liability  for  costs,  152,  153. 
Taxation  of  officers'  fees  as  costs,  236. 

OFFICERS  OF  CORPORATIONS. 

Suits  by  and  against  corporations  in  names  of  officers.     See  Corporations. 

OPINIONS. 

Distinguished  from  decisions,  937. 

ORDERS. 

See  Decisions. 
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PARAGRAPHS. 

In  pleadings.     See  Counts,  PARAGRAPHS,  AND  SEPARATE  Statements. 
PARENT  AND  CHILD. 

See  Death  by  Wrongful  Act. 

PARTIES. 

7'o  actions  and  suits  for  infringment  of  copyright.     See  Copyright. 

To  writ  of  error  coram  nobis  and  coram  vobis.     See  Coram  Nobis. 

To  actions  by  and  against  corporations.     See  Corporations. 

Costs  where  there  are  joint  parties.     See  Costs. 

Costs  where  various  classes  of  parties  are  interested.     See  Costs. 

To  actions  by  and  against  counties.     See  Counties. 

To  judgment  creditors'  suits.    See  Creditors'  Bills  and  Fraudulent 

Conveyances. 
To  cross-bills.     See  Cross-bills. 
To  cross-complaints.     See  Cross-com PLAINTS. 
To  action  for  injuries  at  railroad  crossings.      See  CROSSINGS. 
To  action  for  death  by  wrongful  act.      See  Death  BY  WRONGFUL  ACT. 
To  action  of  debt.     See  Debt. 
Certainty  as  to  parties  in  decree.      See  DECREES. 

PARTITION. 

Cross-bills  in  suits  for  partition.     See  Cross-billS. 

PARTNERS. 

Creditors'  suits  by  creditors  of  partnerships.     See   Creditors'    Bills   AND 

Fraudulent  Conveyances. 
Effect  of  death  of  party  in  action  by  partners.     See  Death. 
Action  of  covenant  between  partners,  351. 
One  count  for  several  causes  of  action  against  partners,  329. 
Cross-bills  to  settle  partnership  affairs,  644. 

PASSENGERS. 

Action  for  death  by  wrongful  act.     See  Death  by  Wrongful  Act. 

PATENTS. 

Affirmative  relief  without  cross-bill  where  patents  interfere,  636,  637. 
Property  subject  to  claims  of  creditors  in  equity,  443. 

PAYMENT. 

Costs  where  case  is  settled  out  of  court,  147. 

PENALTIES. 

Infringement  of  copyright,  action  for  penalties.     See  Copyright. 

Action  of  covenant  on  penalties  and  penal  bonds.      See  COVENANT. 

Action  of  debt  to  recover  penalties.     See  Debt. 

Effect  of  death  of  party  pending  action  to  recover  penalty.     See  DEATH. 

Assigning  various  grounds  in  one  count,  313. 

Costs  in  actions  for  penalties  as  dependent  on  amount  recovered,  171. 

PERFORMANCE. 

Flea  of  performance  in  action  of  covenant.      See  COVENANT. 

PERSONAL  INJURIES. 

Pleading  contributory  negligence.     See  CONTRIBUTORY  NEGLIGENCE. 
Pleading  damages  in  actions  for  personal  injuries.     See  DAMAGES. 
Effect  of  death  of  party  pending  action  for  personal  injuries.     See  DEATH. 
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PETITION. 

For  writ  of  error  coram  nobis  and  coram  vobis,  33. 

PHYSICIAN. 

At  coroner's  inquest.     See  Coroner's  Inquest. 

PLEAS. 

See  also  Answers. 

Setting  up  contributory  negligence.     See  CONTRIBUTORY  NEGLIGENCE. 

In  actions  against  counties.     See  Counties. 

In  action  of  covenant.     See  Covenant. 

In  action  for  criminal  conversation.     See  Criminal  Conversation. 

To  cross-bills.     See  Cross-bills. 

In  actions  for  death  by  ■wro7tgful  act.     See  Death  BY  Wrongful  Act. 

In  the  action  of  debt.     See  Debt. 

POST-MORTEM  EXAMINATION. 
See  Coroner's  Inquests. 

PRAYER. 

Prayer  for  relief  in  judgment  creditors'  suits.     See  Creditors'  Bills  AND 

Fraudulent  Conveyances. 
Claim  for  damages  in  prayer  for  judgment.     See  DAMAGES. 
Decree  conforming  to  prayer.     See  DECREES. 
In  cross-bills.     See  Cross-bills. 

PREVAILING  PARTY. 

Eight  to  costs.     See  Costs. 

PRISONERS. 

See  Convicts.  , 

PROBATE. 

Costs  on  appeal  frofn  probate  court.     See  CoSTS. 

PROCESS. 

On  cross-bills.     See  Cross-bills. 

On  cross-complaint.     See  Cross-COMPL.-vINTS. 

PRO  CONFESSO  DECREES. 
See  Decrees. 

PRODUCTION  OF  DOCUMENT. 
See  Discovery. 

PROFERT  AND  OYER. 

In  action  of  debt.     See  Debt. 

Of  declaration  in  covenant,  364,  365. 

PROMISE. 

Stating  promise  in  action  of  covenant,  365,  366. 
PUBLICATION. 

Service  of  subpoena  upon  cross-bill,  65c,. 

PUBLIC  OFFICER. 

Effect  of  death  of  public  officer  as  party  to  suit.     See  DEATH. 

PUIS  DARREIN  CONTINUANCE. 
Costs  upon  this  plea,  132. 
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QUIET  ENJOYMENT. 

Covenant  for,  action  for  breach.     See  COVENANT. 

QUIETING  TITLE. 

Cross-bill  on  bill  to  quiet  title,  633. 

QUI  TAM  ACTION. 
See  also  Penalties. 

Effect  of  death  of  party  pending  actior^.     See  DEATH. 
Action  of  debt  to  recover  penalties.     See  Debt. 

QUO  WARRANTO. 

Assigning  a  ground  of  forfeiture  in  one  count,  313. 

RAILROADS. 

See  Crossings. 

REAL  ESTATE. 

Costs  in  actions  concerning  realty.     See  CoSTS. 

??EAL  PROPERTY. 

Action  of  covenant  for  breach  of  real  covenants.     See  COVENANT. 
Actions  relating  to  tenant  by  the  curtesy.     See  Curtesy. 

RECEIVERS. 

In  suits  by  judgment  creditors.     See  Creditors'  Bills  and  Fraudulent 
Conveyances. 

RECITALS. 

In  decrees.     See  DECREES.  , 

REFERENCE. 

Death  of  party  pending  reference.     See  DEATH. 

Power  of  referee  to  award  costs,  116. 

Reference  to  master  in  suit  for  infringement  of  copyright,  27. 

REFORMATION. 

Cross-bills  in  suits  to  reform  deeds,  634. 

REJOINDER. 

In  action  of  covenant.     See  Covenant. 

RELEASE. 

Release  and  discharge  ;  plea  in  the  action  of  book-debt.     See  DebT. 

RELIEF. 

See  also  Prayers. 

One  or  more  than  one  relief  on  one  or  more  counts.     See   COUNTS,   Para- 
graphs, and  Separate  Statements. 
Nature  and  extent  of  relief  and  decree.      See  DECREES. 

REMITTING  DAMAGES. 
See  Damages. 

REMITTITUR. 

Costs  on  remittitur  by  appellate  court.     See  COSTS. 

REMOTE  DAMAGES. 
See  Damages. 

RENT. 

Action  of  debt  for  rent.     See  DEBT. 
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REPLEADER. 

Costs  when  repleader  awarded,  133. 

REPLEVIN. 

Effect  of  death  of  party  pending  action  of  replevin.     See  DEATH. 

REPLICATION. 

In  action  of  covenant.     See  Covenant. 

In  judgment  creditors'  suits.    See  Creditors'  Bills  and  Fraudulent  Con- 
veyances. 
.  7^0  declaration  in  debt.     See  Debt. 

REPLY. 

Where  defendant  pleads  contributory  negligence.     See  Contributory  Negli- 
gence. 

REPRESENTATIVE  PARTIES. 

Stating  one  cause  of  action  in  different  counts  where  plaintiff  sues  in  rep- 
resentative capacity,  326. 

RESCISSION 

Cross-bill  on  bill  to  rescind  contract,  634. 

RETURN. 

Return  of  execution.     See  EXECUTION. 

REVIEW. 

See  also  Appeals. 

Of  taxation  of  costs.     See  CosTS. 

Of  rulings  on  cross-bills.     See  Cross-BILLS. 

REVIVOR. 

See  also  Death. 

Of  cross-bills.     See  Cross-BILLS. 

SATISFACTION. 

Pleading  satisfaction  in  the  action  of  book-debt.     See  Debt. 

SCIENTER. 

As  an  element  in  the  crime  of  counterfeiting  to  be  charged  in  the  indictment. 
See  Counterfeiting.  ' 

SEAL. 

Action  of  covenant  on  sealed  instruments.     See  Covenant. 

'     SEDUCTION.  • 

See  also  Criminal  Conversation. 

Effect  of  death  of  party  pending  action.     See  DEATH. 

In  actions  for  death  by  wrongful  act.     See  Death  by  Wrongful  Act. 

Pleading  damages  in  action  for  breach  of  provtise.      See  DAMAGES. 

SEIZIN. 

Covenant  in  action  for  breach.      See  COVENANT. 

SERVICE  OF  PROCESS. 

On  cross-bills.     See  Cross-bills. 

Due  service  necessary  to  taking  bill  as  confessed.     See  DECREES. 

SERVICES. 

Loss  of  services  of  person  killed.     See  Death  by  Wrongful  Act. 
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SET-OFF. 

Cross-bills  to  obtain  equitable  set-off.     See  CrosS-BILLS. 
Plea  of  set-off  in  action  of  covenant,  385. 
Set-off  of  costs,  264,  265. 

SHERIFFS. 

Effect  of  death  of  party  in  actions  against  sheriff's.     See  DEATH. 

SIGNATURE. 

To  cross-bills.     See  Cross-bills. 

SLANDER. 

See  also  Libel. 

Pleading  damages  in  actions  for  slander.     See  DAMAGES. 

SPECIAL  DAMAGES.  ^ 

See  Damages. 

SPECIAL  FINDINGS. 

In  actions  for  death  by  wrongful  act.     See   DEATH  BY  WRONGFUL  Aci. 

SPECIAL  PLEAS. 
See  also  Answers. 

In  action  for  criminal  conversation.     See  Criminal  CONVERSATION. 
In  action  of  covenant.     See  Covenant. 
Necessity  to  put  corporate  existence  in  issue,  80. 

SPECIAL  PROCEEDINGS. 

Costs  tcpon.     See  Costs. 

Effect  of  death  of  party  pending  proceedings.     See  DEATH. 

SPECIALTIES. 

Action  of  covenant  and  debt  on  specialties.     See  Covenant  ;  DEBT. 

SPECIFIC  PERFORMANCE. 

Cross-bills  in  suits  for  specific  performance.     See  Cross-bills. 

SPECULATIVE  DAMAGES. 
See  Damages. 

SPENDTHRIFT  TRUSTS. 

Property  reachable  by  creditors'  bills.     See  Creditors'  BiLLS  AND  Fraudu- 
lent Conveyances. 

STATUTES. 

Action  of  debt  for  statutory  penalties.      See  Debt. 

Reference  to  statute  in  action  for  double  or  treble  damages.     See  DAMAGES. 
Statutory  action  for  death  by   wrongful  act.     See    Death   by  Wrongful 
Act. 

STAY  OF  PROCEEDINGS. 

Cross-complaints  not  necessarily  a  stay.     See  Cross-COMPLAINTS. 
Effect  of  cross-bill  as  a  stay.     See  Cross-bills. 
By  writ  of  error  coram  nobis,  35. 

STENOGRAPHERS. 

Taxation  of  stenographer's  fees  as  costs,  631. 

STIPULATIONS. 

Consideration  of,  in  construction  of  decrees,  1062. 
For  payment  of  costs,  iii. 

5  Encyc.  PI.  &  Pr.— 74.  1 169 


INDEX 

STOCK. 

Corporate  stock  reachable  by  creditor's  bill,  443. 

STOCK  EXCHANGE. 

Seat  of  member  reachable  by  equitable  process  on  behalf  of  creditor,  440. 

STOCKHOLDERS. 
See  Corporations. 

SUGGESTING  DEATH  OF  PARTY. 
See  Death. 

SUPPLEMENTAL  BILLS. 

In  suits  by  judgment  creditors,  576. 

SUPPLEMENTAL  DECREES. 
See  Decrees. 

SUPPLEMENTARY  PROCEEDING. 

Statutory   proceedings   do   not   oust  equity   of    jurisdiction  to   entertain 
creditors'  bills,  433. 

SURPLUSAGE. 

In  decrees.'    See  DECREES. 

In  indictments  for  counterfeiting.     See  COUNTERFEITING. 
Unnecessary  particulars  in  action  for  death  by  wrongful  act.    See  DEATH  BY 
Wrongful  Act. 

SURVEYORS'  FEES. 

Taxation  as  costs,  233. 

TAXATION  OF  COSTS. 

See  Costs. 

TAXES. 

Action  of  debt  to  recover  taxes.     See  Debt. 

TENANT  BY  THE  CURTESY. 
See  Curtesy. 

TENDER. 

Plea  of  tender  in  action  of  covenant.     See  COVENANT. 

TERM. 

Term  of  rendering  decision,  939. 

'term  FEES.  . 

Taxation  as  costs.     See  Costs. 

TITLE. 

Of  decree.     See  Decrees. 

Costs  when  title  to  realty  is  and  when  it  is  not  in  issue.     See  CosTS. 
TORTS. 

Effect  of  death  of  party  in  action  for  torts.     See  Death. 

Separate  count  for  each  tort,  306. 

TRANSCRIPT. 

Costs  tvhere  transcript  is  prolix.     See  Costs. 

TREBLE  COSTS. 
See  Costs. 
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TREBLE  DAMAGES. 
See  Damages. 

TRESPASS. 

Action  for  criminal  conversation.     See  CRIMINAL  CONVERSATION, 

Costs  in  suits  for  trespass.     See  Costs. 

Effect  of  death  of  party  pending  action  for  trespass.     See  Death. 

Form  of  action  for  braach  of  copyright,  17. 

Action  in  favor  of  or  against  corporation,  62. 

TRIAL. 

Decision  where  trial  is  by  the  court.     See  DECISION. 

Upon  issue  of  alleged  error  on  writ  coram  nobis  or  coram  vobis,  36. 

TRIAL  FEES. 

Taxation  as  costs,  236. 

TRUSTEE  PROCESS. 

Effect  of  death  of  party  on  trustee  process.     See  DEATH. 

TRUSTS. 

Trust  property  reachable   by    creditor's    bill.      See    CREDITORS'    BiLLS    AND 
Fraudulent  Conveyances. 

ULTRA  VIRES. 

Rules  as  to  pleading  tiltra  vires  in  actions  by  and  against  corporations, 
95,  96- 

UNCONSCIONABLE  DEFENSES. 

Opening  decree  in  order  to  let  in.     See  Decrees. 

UNITED  STATES  COURTS. 

Federal  practice  on  cross-bills.     See  Cross-bills. 

State  statute  giving  remedy  for  reaching  property  does  not  affect  equity 

jurisdiction  of  United  States  courts  to  entertain  creditors'  bills,  434. 
Jurisdiction  of  creditors'  bills,  435,  436. 
Jurisdiction  of  action  for  infringement  of  copyright,  17. 
Costs  of  case  remanded  from  federal  to  state  court,  120. 

USURY. 

Opening  decree  to  enable  defendant  to  set  up  usury  as  defense,  loig. 

UTTERING  COUNTERFEIT  MONEY. 

See  Counterfeiting. 

VACATING  DECREES. 
See  Decrees. 

VACATION. 

Rendering  decrees  in  vacation.     See  DECREES. 
Decision  in  vacation,  940. 

VARIANCE. 

Between  declaration  in  debt  and  ivrit.     See  Debt. 

Several  counts  for  one  cause  of  action  to  prevent  variance,  325. 

VENUE. 

In  action  for  death  by  wrongful  act.     See  Death  by  Wrongful  Act. 
In  action  of  covenant,  362. 
Of  creditors'  bills,  438. 
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VERDICT. 

Verdict  of  coroner's  jury.     See  Coroner's  Inquest. 

In  prosecutions  for  counterfeiting.     See  Counterfeiting. 

General  verdict  where  there  are  several  counts.     See  Counts,  Paragraphs, 

and  Separate  Statements. 
Effect  of  death  of  party  after  verdict.     See  Death. 
/w  action  for  death  by  wrongful  act.     See  Death  by  Wrongful  Act. 

VERIFICATION. 

Of  application  to  open  orders  and  decrees  pro  confesso.      See  Decrees. 
Of  claims  against  counties,  297. 

VIEW. 

View  of  body  at  coroner's  inquest.     See  Coroner's  Inquest. 

WARRANTY. 

Covenant  of  warranty,  action  for  breach.     See  Covenant. 
Costs  in  actions  for  breach  of  warranty,  169. 

WITNESSES. 

At  coroners'  inquests.     See  Coroner's  Inquest. 

WRITS. 

Effect  of  death  of  party  on  judicial  writs.     See  Death. 
Writ  in  the  action  of  debt.     See  Debt. 

WRIT  OF  ERROR. 

See  Coram  Nobis  and  Coram  Vobis.    Error,  Writ  of. 

WORDS  AND  PHRASES. 

'•  Bank  bill,"  285. 

"  Bank  note,"  285. 

"  Costs  to  abide  the  event,"  220. 

"  Decisions,"  936,  937. 

"Forged  and  counterfeited,"  286. 

"Good  cause,"  1009. 

"Heir."  S56. 

"  Opinions,"  937. 

"•Personal  representatives,"  853. 

"  Proposed  decisions,"  937. 

"  With  costs,"  219. 

II72 


V 


MmO; 


^rc 


University  of  California 

SOUTHERN  REGIONAL  LIBRARY  FACILITY 

305  De  Neve  Drive  -  Parking  Lot  17  •  Box  951388 

LOS  ANGELES,  CALIFORNIA  90095-1388 

Return  this  material  to  the  library  from  which  it  was  borrowed. 


.;.QFCAl.!F0l?4^ 

iV£)l 

^(yo:invD-:io-^ 

,^QFCAL1F0% 

^^ 

^>^l 

■MlUl 

'^^Ml\!Nil-^\^' 

^/(9AHVH3n-A^ 

/ryviavHaii^^ 

:VFR.V/A  .O^^VUVANbtLtj;/ 


UC  SOUTHERN  REGIONAL  UBflARY  FACIUTY 


A    000  774  331     3 


%0:^ITV 


<$:.         ^ 


"^^fwmr''- 


*«-•_« 


fvt: 


v/v>i:]MNn -j\\V 


'        o 


p?^ 


milESy^  ^^^^l•LlBRAi 


O^ILIBR/^ 


^(!/OJIlV 


'^■^;^oji)vj-jo 


.OF-CALIF0/?4// 


79  ,lMVM^!"ia\' 


IHi"iii:i'fffli'i:i'ilPiil!liiili 


